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OFFICE OF THE DIRECTOR GENERAL (SAFEGUARDS)
NOTIFICATION
New Delhi, the 27th October, 2003

Sub : Safeguard Investigation concerning import of Bisphenol A (BPA) into
India—final findings. '

G.S.R. 893(E).— Having regard to the Customs Tariff Act, 1975 and the Customs
Tariff (Identification and Assessment of Safeguard Duty) Rules, 1997 thereof.

e

A, Procedure - _ _f-? ‘

The Notice of Initiation of safeguard investigation concerning imports of
Bisphenol A (BPA) into India was issued on 06.03.2003 and published in the Gazette of
India, E xtraordinary on 10.03.2003. A copy of the Notice along with a. copy of non-
confidential a pplication and a questionnaire were sent on the same d ay to ali known
domestic producers, exporters and importers who were asked to submit their response
by 21 April 2003, namely:

Domestic Producer
Kesar Petroproducts Limited, Mumbai (KPL)

Importers & Users Industries

(i) Atul Ltd, Dist. Valsad, Gujarat.

() Petro Araldite Pvt.Ltd, Chennai

(i Pragati Chemigals Ltd., Bombay

G Resinova Chemie Unnao (UP)

(vj Bharat General Textile Industries Pvt. Ltd.Calcutta
(v} Bharat Resins Limited Daman

(vii) Bombay Paints Limited, Mumbai

(viii) Veeyor Polymers Pvt. Ltd.,Bangalore

(ix) Finolex industries Limited Pune

(x) Chemplast Sanmar LtdChennai

(xi) Goodlas Nerolac Paints Limited, Ahmedabad

(xii) Goodlass Nerolac Paints Ltd, Kanpur Dehat.

(xiii) Goodlass Nerolac Paints Ltd, District Ratnagin, Chiplun
{xiv) Resin & Plastics ,Raigarh

(xv) Schnectady Beck India Lirnited, Ratnagiri, Maharashtra

(xvi) Gharda Chemicals Ltd, Mumbai
(xvii) Shree Krishna Paper Millg & Industries Limited,New Delhi

Exporters

(i) Tomen (Shanghai) Co. Ltd ,Shanghai - China
(i) Helm AG, Germany
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(i) Aristech Chemical Corporation,U.S.A.
(iv) Dow Chemical Company,U.S.A.
(v} Dow Deutschland Inc.Germany
{vi) Dow Chemical Rheinwerk GmbH, Germany

(vii) Bayer AG, Germany
(viii) Mitsui & Co., Ltd.,Singapore

(ix) Nanya Plastics Corporation, Taiwan,

(x) Taiwan Prosperity Chemical Corporation, Taiwan
(xi) Kumho Shell Chemical Co., Ltd.,Korea

(xii) Mitsubishi Corporation,Japan

2. A copy of the notice alongwith the application and questionnaire was also sent to
-the governments.of exporting countries through their High Commissions/Embassies in
New Delhi namely Beigium, China PR, France, Germany, Japan, Korea (RP), the
Netherlands, Singapore, Spain, Slovenia,Taiwan, U.K., USA and The European
Unior/Delegation of European Commission in India. In addition, on a request received
from Delta Industrial Resins Pvt. Ltd, Mumbai to consider them as an interested party,
they were forwarded the necessary documents asking them to file their response by
gth May 2003.

3. Replies to the Notice dated 06.03.2003 and to the questionnaire were received
from the following parties: ' -

Domestic Producers

(i) Kesar Petroproducts Limited, Mumbai (KPL)

(ii) Maharashtra Petrochemicals Corporation Limited, Mumbai
Exporters '

()] Mitsui & Co. Ltd, Japan

(ii) Helm AG Germany*

(i)  Taiwan Prosperity Chemical Corporation, Taiwan*
(iv)  Bayer Polymers, Germany

Importers & User Industries

(i) Atul Ltd. Gujarat*

(i)  Petro Araldite Private Ltd., Chennai*

(i)  Pragati Chemicals Limited , Mumbai

(iv)  Shree Krishna Paper Milis & industries Limited, Delhi
*( Through Counsel)

4, Verification of the information considered necessary for the investigation was
carried out at the manufacturing and business premises of the domestic producer and
some of the importers. The outcome of the investigations was conveyed to the

- domestic producer and a copy of the investigation report was also placed in Public File.

5. A Public Hearing was given to all interested parties on 29.05.2003 notice
for which was sent on 05.05.2003. During the Public Hearing the interested_parties
were requested to file their written submission of orai arguments made by them by 5™
June 2003, collect replies filed by others on 6™ June, 2003 and to file rebuttals, if any,
by 13" June, 2003. -
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(i)
(i) -
(iii)
(iv)
(V)
(vi)
{vii)
(viii)
(ix)
(x)

The foliowing parties attended the Public Hearing:

Kesar Petroproducts Limited, Mumbai (KPL) *
Mitsui & Co. Ltd, Japan*

Hetm AG Germany*

Taiwan Prosperity Chemical Corporation, Taiwan*
Bayer (India) Ltd. '

German Embassy, New Delhi

Delegation of European Commission in India, New Delhi
Resinova Chemie Ltd, Kanpur

Atul Ltd.,Gujarat* \

Petro Araldite Private Ltd, Chennai*

* (through Counsel)

B. Views of the domestic industry

They have mainly stated the following :

(i)
(i)

(i) -

(iv)
(v)

(vid

-

Maharashtra Petrochemicals Corporation Limited, Mumbai has stated that KPL
was promoted by them in 1990 to manufacture BPA in the centrally notified
backward area in the State of Maharashtra. I nitialy the project was setup for
5000Tonnes per annum which has been increased to 10000 Tonnes per annum
to meet the increased domestic demand of BPA.

Kesar Petroproducts Limited (KPL) is the oniy producer of Bisphenol-A (BPA) in
the country. Atul Ltd. Vaisad was manufacturing BPA by Batch Process in 1991-
92 but discontinued the manufacturing since 1993-94. There is only a single
grade of BPA which is manufactured and used in various end use segments
either as such or converted to Epoxy Resins/ other intermediates.

BPA is manufactured in a continuous process. The raw materials namely
Acetone & Phenol are reacted in a reactor. The post reaction mixture is then
transferred to cooler and crystallization section. Post crystallization suspension is

centrifuged where BPA adduct is separated from mother fiquor. Moiten pure BPA -

adduct is heated in evaporator and pure molten BPA is discharged to the BPA

receiver and transported to flaker for finishing. The entire process is continuous ,

controlied and m onitored by microprocessor based P rogrammed Logic Control
(PLC) and Distributed Control System (DCS). The BPA manufactured by them is
in flake form and conforms to international standards. :
BPA is mainly imported from Belgium, Taiwan , China PR, France, Germany,
Spain, Japan, Korea, Netherlands, Singapore, Slovenia, UK & USA .

“Imports of BPA has gradually and continuously gone up since 1997-98. At the

same time, domestic sales of BPA, a key raw material for manufacture of Epoxy
Reslns, has only improved marginally and more or less remained stagnant. KPL

‘with an installed capacity of 10000 MTA are in a position to meet the entire

domestic demand including the derived demand of imported Epoxy resins.

They started manufacturing BPA in the year 1992 to provide import substitute to
the growing Epoxy resin industry when the rate of customs duty was 110%.
Since then, there had been a gradual reduction in import duty as per Govemment
policy of liberalisation of economy. This reduction in import duty was faced by
the Company and the company not oniy attained full utilisation of their instalied
capacity of 5000TPA but alsoincreased the same to 6000 TPA in the year 1999-

3408 GI2003—5
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2000 and further to 10000 TPA in the year 2001-02 to meet the growing
demand.

(vii) A sudden surge in imports of BPA in the year 2001-02 and current financial year.
had caused serious injury to the company. The unforeseen developments being
imposition of SGD on the raw materials namely Acetone &Phenol imported into
India as a sequel to which the domestic producers of Phenol & Acetone
increased their prices which resulted in increased cost of production of BPA to
KPL ; establishment of additional BPA capacity of 6Lakhs MTs per annum in Asia
by overseas manufacturers which had its adverse impact on KPL both in
domestic market and on their exports and the demand for BPA by the
Information Technology industries declined considerably in European ,US market
due to outsourcing resulting in BPA finding its way into India.

(vii) There has been a drastic drop in import duty on BPA. The duty which was 1 10%
in 1992-93 declined to 35% +10%+SAD 4% in 2000-01 which has been further
reduced by 10% in 2001-02 and again by another 5% in the current year which is
below the WTO stipulated 40% during the last two years resulting in
indiscriminate imports of BPA.

(ix) Exporters of BPA into India have large size plants fully depreciated and follow
marginal pricing policy for exports to liquidate their| surplus production and
achieve overall economy of scale. The ultimate design behind such a policy is to
make the operations of the only manufacturer in India otally unviable which may
lead to its closure.

(x) The policy of exporting BPA to India at marginal cost and the continuous
reduction in import duty has forced KPL to match the import prices which fell
drastically in the current year. Apart from low prices the exporters allow long
credit period between 90 to 180 days forcing themto extend similar facilities
which affected their liquidity position .

(xiy  The prices of raw material for manufacture of BPA namely Acetone and Phenol
are higher in India vis-a-vls their international prices. The price of BPA have been
falling whereas the prices of its raw materials have been rising.

(xi) Due to low capacity utilisation and non-viable finan¢ial operations number of
skilled employees have left their company. Their financial performance has been
unsatisfactory due to high level of imports. The Company had to keep its selling
price lower than the cost of production to retain its market share. Inspite of
loweririg their selling price their market share which was 70.3% in 1997-08
drastically came down to 50.2% in 2001 -02 and further declined to 35% during
2002-03( Dec).

(xiii) Imports have registered an increase from 898 MT in 1997-98 to 2055 MTs in
2000-01 and 4339 MT in 2001-02, a 383% increase over a period of 4 years.
The imports went up in 2001-02 vis-a-vis 2000-01 by 111%. In the year 2002-
03(April'02- June'02), the imports were 2416 MT i.e. 123% higher than the
previous year on pro-rata basis. On an annualized basis imports would work out
to be 9664 MT, much more than the trend witnessed earlier. The CIF price of
imported BPA also declined from Rs. 49154/MT to Rs. 36016/MT i.e. fall of about
27% which adversely affected their domestic sales.

(xiv) The total domestic consumption of BPA was 8709 MT in the year 2001-02 as
against 3023 MT'in 1997-98 i.e. it increased by 188% in four years. However
their share in domestic market declined every year from 1997-98 onwards.
During the current year their sale in domestic market declined from 453 MT in
April'02 to an average of 253 MT in the quarter Oct-Dec'02.
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(xvi)

In India cost of mterest Is much hlgher compared to other parts of the world. The
interest on cash credit facility which they have to pay is 15% whereas in the
international market credit of 90 to 80 days is given without any interest or at a
very low rate. Similarly the cost of electric power is also higher in India as
compared to developed countries. Besides higher duty on imports of raw
materials, hazardous nature of Acetone and difficulty in handling Phenol makes
imnorts of these raw materials very expensive whereas the finished product
Bisphenol A attracting lower duty are being imported in a big way by the .
consumers. '
The imposition of safeguard duty would be in public interest and it is essentially
sought to provide time to the domestic industry to make positive adjustments to
meet with competition arising from increased imports from developed countries.
The imposition of S afeguard Duty would be just and would therefore, not only
minimize the adverse effect on KPL but would also allow the customers to have a
wide choice to source thelr requirentents and at competitive prices. They have
set up the ‘only BPA unitinthe country with huge p ublic i nvestment which is
providing employment to a large number of people directly and indirectly thus
contributing to the national economy.

The co-promoter of KPL is Maharashtra Petrochemicals Corporation Ltd, a
Govt. of Maharashtra undertaking who have invested to encourage
establishment of down stream chemical industry , as a sequel to development of
the backward area and generate employment. KPL has been very much
committed to the downstream industry, particularly - the units which are
manufacturing epoxy resins in small scale. . KPL has been meeting the
requirements of the customers who require BPA even less than half MT at a time
to keep their units running as these customers are obviously not in a position to
import BPA. The imposition of Safeguard Duty would enable them to survive and
face competition from increased imports and will therefore be in the long-term
interest of the users o{ Bisphenol A. .

C. Views of the Exportersl Importers /User Industries

@)

(i

(i)

The application fi f led by the domestic industry is not oomplete and lacking in
several crucial aspects .The domestic industry has merely made
unsubstantiated statements about their intention for restructuring but no basis for
their assertions have been fumished.

' The application does not fulfill the basic prerequnsntes of a valid application. It is

a well-settled position of law that In order to investigate a safeguard case, it must
be demonstrated by the domestic industry that there have been some
unforeseen circumstances accompanied by increased imports. ‘

Currently BPA is subject to an import duty of 25% (Basic custom duty) plus 4%

SAD. Therefore the effective protection is very high, a level which is not available

to BPA anywhere in the world. Even in 1992, when KPL started manufacturing
BPA, it was already known that the import duties are going to be reduced in the
coming years. In view of this, it was a wrong business decision to invest in the
plant. Now KPL wants the domestic BPA users to suffer because of thelr wrong
decision by petitioning for the safeguard duty. This.is an unjustifiable demand
and needs to be rejected. It may be mentioned that for most of the period since
inception the petitioner has also been enjoying the benef‘ t of anti-dumping duties.

»
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(iv) To build a case for serious injury the applicant has relied on import statistics for
the 6 Digit HS code N0.290723. The description of this subheading is—4,4-
isopropylidenediphenol(bis-phenolA, diphenylolpropane) and its saits. However
the product manufactured by KPL is BPA. A reading of the two together will
show that the coverage of sub-heading 290723 is much wider (it also includes
some other goods apart from BPA ) than the product under investigation in the
current case. By providing import statistics of a wider category of product, KPL is
trying to misiead and build a case of injury where really no such case exists. For
drawing meaningful conclusions, a decisioi should be based on import figures of
BPA which KPL has detiberately not provided, particularly when the basic
premise of any safeguard investigation is the trend of imports. [f the premise
itself is based on incorrect data and tenuous assumptions, the process of
investigation becomes untenable

{v) KPL's p lant for manufacture of BPA is not b ackward mtegrated into Acetone
and Phenol as most of the viable plants in the world are. Their specific
consumption of raw materials is also higher due to inferior techriology. The small
size, outdated technology, inferior quality and lack of backward mtegratlon is
cause of the KPL's problems and not due to imports.

(vi) Epoxies produced from Bisphenol-A manufactured by KPL is inferior in coiour
(averaging 30-40 APHA) compared to Epoxies -produced from imported
Bisphenol A (below 10 APHA of imported BPA). More and more customers are
demanding epoxies based on the high quality imported BPA because of irherent
quality advantages. Thus, the local producers of epoxies are left with no
alternative but to import BPA despite significantly longer lead time and
procedural matters in imports. Besides the quality, the BPA manufactured by
KPL in flake form is a safety handling hazard causing dust explosions. Keeping
this in mind, user industry prefers to import whenever more stringent product
quality is to be met. This fact of poor quality is also corroborated by the fact that
that the petitioner themselves exported their products at prices much below the
international prices. It is also to be noted that the rupee realization for exports of
BPA by the petitioner is also lower than what they can realise in the Indian
market. If they were able to really meet local quality requirements, then there
wolia not have been a need for such exports. .

(vii) KPL started manufacturing Bisphenol-A (BPA) in 1992 and requested for
imposition of anti-dumping duty on import of BPA from Japanin July 1992;in
1994 asked for anti-dumping duty against imports from Brazil and Russia and in
16497 on imports of BPA from USA. In 2000, they approached the Designated
Autharity again for anti-dumping duties against European Union and Taiwan. The
Designated Authority did not find the existence of causal link and therefore, no
final anti-dumping duties were recommended. t is in this background that they
are now approaching the safeguard authority for imposition of safeguard duty on
BPA. Seeking safeguard is totally unjustified as the petitioner has shown in the
past that they want to continue operating only with undue protection and has
taken no measures to become internationally viable.

(viil) KPL do not have adequate stock creating problems for the consumers. Even with
safeguard duty KPL may not be able to cover up their cost of production. In the
event of imposition of safeguard duty the Epoxy consumers will not have any
alterrative but to import Epoxy resin leading to closure of manufacturing units of
Epoxy resin. BPA as well as epoxy resins are globally traded products and their
demend is expected to grow .Any measure intending to protect the domestic
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(ix)

producers shall result in reducing competiti\ieness and will be counterproductive
in the long run.

Shree Krishna Paper Mills & Industries Limited, Delhi have stated that BPA
imported by them is entirely different in quality than the one manufactured by

. KPL and the indigenous BPA does not meet their requirements

1. (a)

(b)

()

()

Findings

The case records and the replies filed by and on behalf of the domestic
producers, usersf/importers and exporters have been carefully. examined. The
issues raised by various interested parties are dealt with at appropriate places in

the findings below to the extent necessary. However, before proc g to

discuss the merits of the case it is considered necessary to de th a
preliminary issue most vociferously contended by some of the parties cofterning
the maintainability of the proceedings under Section 8B of the Customs Tariff Act
1975 read with the Customs Tariff (Identification and Assessment of Safeguard
Duty) Rules, 1997(SGD Rules).

The Learned Counsel for the exporters/importers/user industnes argued at
length on certain conditionalities impose:i under Section 8B of the Customs Tariff
Act, 1975 read with the SGD Rules art contended that the investigation is
contrary to the principles laid down in . ¢ said Section 8B and the rules . It was,
inter alia, stated that the application -~ the domestic industry to the Director
General {Safeguards) has to be sup, - :d by evidence of increased import ,
serious injury to the domestic industry ... a causal link between the two besides
a statement on the efforts taken o =~ -ed to be taken or both to m~'e a
positive adjustment to import compei::. 5. “urther, Rule 5(2) of the SGD Rulss
casts responsibilities upon the persorn fiing the application to provide evidence
with regard to factors mentioned in clauses (a) and (R) of Rule 5(2). It was
obligatory upon the Authority to examin: *he adequacy, accuracy and sufficiency
of the evidence before any investigatior :: initiated. ‘
Rule 5 of the SGD rules requires the Divactor General to examine -2 accuracy
and adequacy of the evidence provide.: in the application. The principles that
govern investigations are provided for in i -1le 6 of the said Rules. ‘Vhat has been
proposed by issuing the Notice of initiati- dated 6™ March 2003 is to stalt the
process of investigation for conducting such enquiries and not to ‘apply or
extend' a safeguard measure. The furiz nental conditions that must exist to
form an opinion was available with the Dii z«or General. The onus of fulfiliment of
conditions precedent for initiation priria facie was found satisfied. The notice of
initiation cannot be held to be based on s:irmises and conjectures. The notice of
initiation was detailed enough and whate:r information was to be considered by
the Director General was taken into acrount. All concerned parties had every
opportunity to raise all matters with the Director Genera| during Public Hearing
and other interactions. It has been ensured that only such information is relied

-upon in this investigation, which passes the test of scrutiny.
In thisregard itis observed that the present s afeguard investigation hasbeen
[initiated in accordance with the domestic Safequard law which reflects the WTO

provisioris on the subject. Article XIX of the General Agreement on Tariffs and
Trade (GATT) deals with Emergency Action on imports of particular products and
the Agreement on Safeguard (AOS) clarifies and reinforces the disciplines of
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(@)

(b)

(c)

GATT 1994 and specially those of its Article XIX. Article 2 of ACS deals with
conditions necessary for imposition of safeguard measures and stipulates that if
increased imports, absolute or relative to domestic production, cause or threaten
to cause serious injury to domestic producers that produces like or directly
competitive products, a safeguard measure can be applied. Since the
investigation in the present case has been initiated in accordance with the
provisions of the Indian Safeguard law.which reflect the relevant WTO provisions, |
it is considered that the requirements in this regard have been fully met with and’
the notice of initiation has been correctly issued.

Product under Investigation

The product under investigation is BPA, a basic organic chemical with
chemical formula C1sH1e02 classified under. Chapter heading 29072300 of the

" Customs Tariff Act 1975. The classification, however, is indicated for the purpose

of convenience and in no way restricts the scope of the coverage of the produc‘t
under investigation. :

A point has been raised by the opposing interested parties about the
domestically produced BPA being a product alike to the imported BPA on the
grounds of its quality and physical characteristics. It has been stated that the
domestic industry is incapable of producing BPA of coiour less than 15
APHA{American Public Health Association) and there is no reason for inclusion
of such variants which are not produced by KPL. In this connection, strong
reliance has been placed on the decision of the CEGAT in the case of Oxo
Alcohols wherein it was held that the product not manufactured by the domestic
industry vis-a-vis imported product cannot be considered to have caused injury to
the domestic industry. It was submitted that the imported BPA was in the form
of prills as against flakes manufactured by KPL. The BPA produced by KPL
cannot be considered as ‘like article’ to the imported BPA. Reliance was also
placed on the CEGAT's decision in the case of Videocon Narmada Glass Vs.
Ministry of Finance .

The two decisions of the Honourable CEGAT have been carefully
considered. In the case of Oxo Alcohols the point which arose for consideration
before the CEGAT was whether Normal Hexanol could be treated as a ‘like
article’ to the one manufactured by the domestic industry that was investigated
by the Designated Authority for Anti-dumping. The CEGAT held that in_the
absence of a conclusive finding by the Designated Authority that it has the
characteristics closely resembling the product manufactured by the domestic
industry and that Normal Hexanol and other Oxo Alcohols are interchangeable, it
cannot be treated as a like article (emphasised). In the case of Videocon
Narmada the CEGAT revoked the notification levying anti dumping duty , inter
alia, on the grounds t hat the imported Strontium Carbonate -in ‘granular’ form
was in no commercial competition with the Strontium Carbonate in ‘powder’ form
manufactured by the domestic producer and the admission by the domestic
producer that revoking anti-dumping duty would not affect them. The CEGAT did
not give any finding whether the Strontium Carbonate in granular form and
powder form could be freated as a like article or otherwise (emphasised)
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(d)

(a)

(b)

(c)

The observations of the CEGAT are not attracted to the facts of the present
case. No acceptable tangible evidence has been adduced by the opposing
parties to indicate that imported BPA is not substituting the domesticalty
produced BPA either technically or commercially. 1t was only averred that
importers prefer BPA in prill form and not that whatever BPA was imported was
in prill form or in powder form. it is observed that domestic BPA and the
imported BPA have the same chemical formula and end use characteristics and
they are like articles within the meaning of the SGD Rules for the purpose of .
determination of injury. Both the imported and domestic BPA compete with each
other in the same market for similar appiications i.e. mainly.in the manufacture of
resins. Infact both the imported and the domestically produced BPA are used in
the same premises for manufacture of such finished goods with the same plaps.
and machinery. A mere superiority in q uality orin physical form does not ipgos
facto take away a product out of the scope of like or directly competing article, s«

Domestic Industry

The application for impdsition of safeguard duty on BPA has been filed by
Kesar Petroproducts Limited (KPL). in India, BPA is manufactured only by KPL
and they account for the entire domestic production. The appiication is therefore
considered to have been made by the domestic industry producing BPA.

Increased Imports:

3PA is imported into india mainly from Taiwan,Netherlands, Singapore,
Jz_.an, USA,Siovenia,Nigweria, UK, Germany, Beigium and Spain. The import
Juty (basic customs duty + surcharge, if any) on BPA which was 65% advalorem
i1 1994-95 was brought down to 50% in 1995-96, 42%in 1996-97 & 35%in 1997-
8. The duty was raised to 38.5% in 1999-2000, reduced to 35% in 2001-02 and
further "to 30% in 2002-03. o

Doubts have been expressed by some of the opposing interested parties
about the authenticity of import data provided by the applicants,.particuiarly in
respect of imports of BPA for the period 2002-03(upto December ). It has been
stated that KPL wrongly aggregated. imports of salts of BPA to exaggerate the
quantum of imports and that only such imports of BPA that are clearly proven to
be akin to the one manufactured by the applicant shouid be considered. It was
stated that to build a case for serious injury KPL has relied on import statistics for
the 6 Digit HS code N0.290723. The description of this subheading is - 4,4-
isopropylidenediphenol (bis-phenoiA, diphenyloipropane ) and its salfs. -By
providing import statistics of a wider category of product KPL was trying to
mislead to build a case of injury where really no such case exists. For drawing
meaningful conclusions, a decision s hould be based on import figures of BPA
which KPL has deliberately not provided, particularly when the basic premise of
any safeguard investigation is the trend of imports. If the premise itseif is based
on incorrect data and tenuous . assumptions, the .process of investigation
becomes untenable. -

The-Applicant in this regard has stated that the data for the years1997-98
to 2001-02 has been furnished by them on the basis of import data published by
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(d)

the DGCIS, Kolkatta and available in public domain. The imports for the period
2002-03 (December) was based on the published details available upto
September which was worked out on a pro- rata basis. In this connection, the
details furnished by the applicant relating to imports of BPA for the period 2002-
03{December) was got selectively verified by the Directorate General through
Commissionerate of Customs, Chennai, Mumbal and JNPT, Nhavasheva. It has
been reported that a quantity of 2033.240 MTs and 2975.069 MTs of BPA have
been imported at Chennai and JNPT respectively .during the period 2002-
03(December) excluding salts of BPA. Mumbai Customs have reported that a
quantity of 19.706 MTs of BPA valued at Rs.1921363 have been imported during
2002-03(upto December). In view of the value of BPA imported at Mumbai per
MT being much higher, the same has been considered to be salts of BPA and
excluded while arriving at the total quantity imported into India. The data has
been verified and compiled based on Bills of Entries and the country of Origin as
available in the Customs record. The DGCIS have clarified that country wise
imports reflected in their publication, by and large, denotes imports credited to
the couniry of consignment. In-spite of being asked during the public hearing,
details of imports of BPA salts have not been made gvallable / not fumished by
any of the interested parties.

In view of the above, it is observed that the data provided by the Applicant
for the period from 1998-99 to 2001-02 sourced to DG@i8«appears to be
authentic though the same may include some small quantity of salts of BPA.
However, the imports for the period 2002-03(December) which was furnished on
a pro-rata hbasis has now been corrected on the basis of data made available by
DGCIS; details of imports submitted by the importers and verification carried out
by Customs. | hold in the absence of anything contra furnished by the
exporters/importers/user industries, the imports are quantified to be 934 MTs for
the period 2002-03(December) which has been taken as the basis for the present
investigations.

It has been argued that the goods imported against advance licenses
either for use in export production or for replenishment should not be considered
for determination of injury parameters as they do not enter into the domestic
stream. This does not appears to be correct as they do compete with the goods
produced domestically in as much as the duty free imports take away the share
of the domestically produced goods which would have normally been used in
export production if the imports had not taken place. However, as an export
promotion measure the goods imported against advance licenses are exempted
from levy of safeguard duty ab initio subject to certain conditions. The domestic
producers on demand were capable of supply of BPA under the Deemed Export
Scheme, which are considered as exports without goods physically leaving the
Indian shore.

It has been argued by various parties that imports of BPA cannot be
considered to meet with the requirement of increased imports as required under
the law. In the context of increased imports it has been averred that the increase
in imports is to be considered keeping in mind the WTO Panel Report in the
Argentina Footwear case. It has been argued that it is necessary to evaluate
whether the increase is as a result of unforeseen developments and of the effect
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(h)

of obligations incurred by india under the GATT. In the context of “as a result of
foreseen developments” this expression was interpreted as under:

“To determine the meaning of the clause “as a result of unforeseen
elopments and of the effect of the obligations incurred by a Member under
{his Agreement, including tariff concessions...” in sub-paragraph (a) of Article
XiX:1, we must examine these words in their ordinary meaning, in their context
and in light of the object and purpose of Article XIX. We look first to the ordinary

~ meaning of these words. As to the meaning of “unforeseen developments”, we

hote that the dictionary definition of “unforeseen”, particularly as it relates to the
word “developments”, is synonymous with “unexpected”, “Unforeseeable”, on
the other hand, is defined in the dictionaries as meaning “unpredictable” or
“incapable of being foreseen, foretold or anticipated” (emphasis added). Thus, it
seems to us that the ordinary meaning of the phrase “ as a result of unforeseen
developments” requires that the developments, which led to a product being
imported in such increased quantities and under such conditions as to cause or
threaten to cause serious injury to -domestic producers must have been
‘unexpected”. With respect to the phrase “of the effect of the obligations incurred
by a Member under this Agreement, including tariff concessions”, we believe that
this phrase simply means that it must be demonstrated, as a matter of fact, that
the importing Member has incurred obligations under the GATT 1994, including

tariff concessions (emphasis added). Here, we note that the Schedules annexed -

to the GATT 1994 are made an integral part of Part-| of that Agreement, pursuant
to paragraph 7 of Article Il of the GATT 1994. Therefore, any concession or
commitment in a Member's Schedule is subject to the obligations in Article Il of
the GATT 1994."

The Appellate Body thus distinguished between ‘unforeseen’ and

‘unforeseeable’. They have held ‘unforeseen developments’ to be synonymous

with ‘unexpected developments’. The phrase “ which it would not be reasonable
to expect that the negotiators of the country making the concession could and
should have foreseen at the time when the concession was negotiated”,
however, appears to set different standard which fall more in the realm of
“unforeseeable”, which the Appellate Body has distinguished from “unforeseen”.

In this connection the domestic producer has stated that a sudden surge
in imports of BPA in the year 2001-02 and 2002-03(December) had caused
serious injury to them. The unforeseen developments being imposition of SGD
on the raw materials namely Phenol & Acetone imported into India as a sequel to
which the domestic producers of Acetone and Phenol increased their prices
which resuited in increased cost of production of BPA to KPL; establishment of
additional BPA capacity of 6 Lakhs TPA in Asia by overseas manufacturers
which had its adverse impact on KPL both in domestic market and on their
exports and the declining demand for BPA by the information Technology
industries considerably in European and US market due to outsourcing resulting
in BPA finding its way into India. The opposing interested parties, however, have
averred that it was a wrong decision to invest in BPA at a time when Govemment
had already announced its intention of reducing import d uties and when many
large scale manufacturers were setting up huge facilities with backward
integration outside India.

In regard to the requirement under the domestic law, it is observed that
Section 8B of the Customs Tariff Act, 1975 empowers the Government to impose

3408 GI2003—6
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safeguard duty on an article, if it is satisfied that the article is imported into India ..
in such increased quantities and under such conditions so as to cause or-" e
threatening to cause Serious injury to domestic industry. Further, the terma..-- . -
‘increased quantity’ has been defined under the Customs Tariff (Identification and ~*
Assessment of Safeguard Duty) Rules, 1997 to include increase in imports
whether in adsolute terms or relative to domestic production. In the present case,

on an end-point-to-end-point basis, there is undoubtedly an increase in the
imports in absolute terms, compared to any previous years. In the present case,

tha import trend particularly for the period from 1997-98 to 2002-03( December)
reflects more realistically upon the current state of the domestic industry.
Besides, it is a matter of fact that while the domestic industry has been opened to

face competition from global producers, it lacks provision of international
competitive  environment for the factors responsible for production at
internationally competitive prices. It is common knowledge that power, fuel and
financing could not be made available in India at prices compared to international
levels. The government had also exceeded its obligations on Acetone and
Phenol which are the principal raw materials. for BPA. Establishment of
additional BIPA capacity of 6 Lakhs TPA in Asia by overseas manufacturers also

had its adverse impact on KPL both in domestic market and on their exports. The
increase i imporls clearly is a result of all these unexpected deveiopments. As
regards the obligations incurred by India inrespect of BPA it is appropriate to
mention that BPA is one of the products in respect of which India has, inter alia,
incurred the o bligation of both providing tariff c oncessions by including it in its -
Schedui2 o Concession and unrestricted importability i.e. allowing imports of
BIPA witiiiut any quantitative restrictions. The imports have increased as a result

of unexp:ected developments and of the effect of obligations incurred by India.

5. Threat of serious injury
The increased imports of BPA have caused /threatened to cause serious
inury o the domestic producers and that the domestic industry has suffered a
signific.ind cverail iripairment would be evident from the following Table.

e (in MTs)

: { T : % Share of
bo¥ear { Dromestic Domestic Imports | Total Imports as | domestic saies
i P Production | Sales domestic a % ofjto domestic
: ! consumption | Domestic consumption
7 R . Production

P 4 ' o 4192 2125 898 | 3023 2142 70.29
L5242 3222 1376 4598 26.25 . 70,07
i N bar T 3722 2253 5975 36.65 62.29
L /.bf)(, gy Ir 6313 4983 2056 7039 38.70 70.79
?7?5:01 % 1ToB124| 4370 4339 8709 70.85 50.18
20452-03 3834 3149 5934 9083 154.77 34.66
| CoaATsst 407v) 7912 12019** | 166.53 34.17
L ‘ !

[ P | e
"Actunt CAnnuahsed

{aiProduction: The imports of BPA during the five year period 1997-98
10 2001-02 on an average which was 2185 MTs increased to 7912MTs in
200203 on an annualized(2002-03) basis, registering an increase by
aeout 262%. The imports as a percentage compared to the average
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domestlc production of 5404 MTs during the said period w hich stood at
40% increased to about 155% in 2002-03(December) and 166% based on
actual production. The imports, thus, have increased both in absoiute
terms as well as compared to domestic production during the period under
investigation. The domestic production of BPA which increased from
4192MTs in 1997-98 to 6124 MTs in 2001-02 declined to 3834 MTs in the
first nine months of 2002-03 showing a decline of 22% in production.

(b)Sales: The domestic Sales of BPA which reached a peak of 4983 MTs
in 2000-01 have gone down to 3149 MTs in the first nine months of 2002-
03(4107MTs during 2002-03). KPL's share in apparent domestic
consumption which was about 70% in 2000-01 declined to 34% in April-
December 2002 i.e. the domestic producer lost market share by 36%. KPL
has been able to maintain even this reduced share in the domestic
market only at a reduced sales realizations.

(c )Stocks: The closing stocks of domestic producer of BPA which
decreased from315.375 MT in 1999-2000 to 72.625 MT in 2000-2001
increased t0418.575 MT at the end of March 2002.However, the closing
stock at the end of December 2002 was observed on verification to be 60
MTs primarily due to restricted production.

(d)Capacity utilisation: The "capacity utilisation of domestic producer
which was 83.85% in 1997-98 and improved to 102.45 in 1999-2000
declined to 61.24% in 2001-02 and further declined to about 52% dunng
the period 2002-03( Upto December)

(e)Surplus capacity set up abroad: The domestic producer is also
facing a threat of further serious injury to them from large capacity plants
set-up closer to India who have access to raw materials at prices much
lower than in India.

From the above analysis, it is observed that the domestic industry
which had registered an improvement in production, capacity utilisation till
about 2000-01, lost their market share and suffered lower sales

‘realizations.

6.  Causality

The domestic industry has suffered serious injury as observed above.
However, the crucial question is whether this sufferance of the domestic
industry is on account of increased imports or is it a self inflicted injury on

“the domestic industry as argued by some interested parties. it has been

argued by the opposing interested parties that if there has been a capacity
creation, in fact, doubling the capacity by the applicant, which has also
been disputed, then it cannot be said that there is causal link between
imports and injury. In the present investigation it is being examined
whether the domestic producers have faced a threat of serious
injury/market disruption as evident on comparison of their performance in
2002-03 with that of earlier period. The case of the domestic producers is
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that they have faced a severe set-back in performance in 2002-03 as
compared to earlier years. '

It has also been argued that if the production and sales have either
'Pl'ﬂained constant or gone up, no causal link can be claimad with imports.
Triz s nol in oo ‘rn‘“ & withy the provisions of the law which requires
oedpr Fn s made on an objective evaiuation of various
L wotn produstion and sales. in fact, in determination of

s and injury, the Annex to the SGD Rules

=ral {0 evaiuate all relevant factors of an
& nature having & bearing on the situation of that

; whai B rate and amount of the increase in imports of
e concamed i absolute and relative terms, the share of the
i arket taken by increased imports, changes in the level of sales, -
dugchion, capacity utilization, profit & losses etc. If, therefore, the
reased imports enter in such condition that despite higher domestic
duction ang sales, the imports occupy a higher market share and
sptace the domestic production, the injury s0 caused is undoubtediy

siaoie o increasaed imports

i =;*or;";=t to analyse this issue in its right perspective as it lies in
e heat of e determination  whether the injury caused to domestic
' S oon secount of increased imports or on account of other factors.
dioes not regdlre that for a determination of increased imports or
B the dumestic production must fall. A finding of increased
5 10 be arived at affer considering the imports in absolute terms
wm; ared to the domestic production. in case the domestic
; :wm asing but if the imports were increasing still faster, a
mzars canwell be made as the imports increased

ah compared to domestic p roduction. Safeguard
2 to the domestic industry in such a situation if it
mal the domestic industry suffered serious injury
by the nereased imports. in other words, a
Soos morinus npiy G0es not necessarily require domestic production

2 at the production of KPL registered
2 0 200’ 02!‘ Jecember) fo 3834 MTs in 2002-
ariy the domestic sales also registered a decline from
5 dunng the said period. The sales made during
wd realizations.
resiization per MT of BPA which was Rs 67034 during 2001-
ALt} was arved 10 have declined to Rs 51298 in 2002-
Gery reoisiering 4 fall of about 24%. As the domestic producers
Vinsing production and sale it had its impact on fixed cost, thereby
1 iheir cogt of production and reducing the profits. Ithas been
RIS that KPL ampwtedly suffered huge financial loss of Rs. 411
Pl g 1898-99 which increased to Rs. 426 Lakhs in 1999-2000 and
ecling 1o Rs. 254 Lakhs as on 31 March 2002 but again
v te s, 778 Lakhs in 2002-03.
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(e)

(f)

(g}

The increase in imports which have been entering the Indian
markets at declining prices have threatened the domestic producers of

serious injury especialiy as they appear to have adequate capacity to .

cater o Indian demand of BPA substantially. The imports have entered in
such condition that despite domestic sale at reduced prices, the imports
occupied a higher market share and displaced the domestic p roduction,
obviously the injury so caused is undoubiedly attributed to the increased
imports. :

It has also been observed that while the prices of both the raw materials
Phenol and Acetone during the period2002-03 (December) showed an
increasing trend, but the prices of BPA did not rise commensurate with
the increase in its raw material prices.

As regards the cause of injury to the domestic industry, the concerned
parties have raised various issues. The issue most strongly contended by
some of the parties concerns the quality of domestically produced BPA
vis-a-vis the imported BPA. It has been submitted that the quality of
domestically produced BPA is infe i+ as compared to the imported BPA
and that it is because of quality cci:siderations that the user indusiry has
favoured use of imported BPA. - vy reliance has been placed by them
on the fact that KPL are selling t- - - BPA at iower prices as compared to
imported BPA, which according ©  em is evidence in support of their
contention. Inthis regard they k- >ontended that the d omestic Epc..¢
manufacturers pay more price + i+ foreign suppliers, which raises a

question as to why KPL is not . -+ get the same price as the foisign °

suppliers. In regard o the domest~ salling prices, it is observed that KL
have categorically stated that they have been consciously keeping thair

‘prices to be competitive as comaered to imported BPA. Besicas, the

argument that lower prices indice - inferior quality does not ». _assarily
hold any ground. As already mei-:oned above CIF import pricz of BPA
have been declining. Some of th- exporiers would have reduced their
prices much more than the others flower prices were linked to quality
deficiencies, it would lead to infer :..at the quality of imported BPA also
has deteriorated during this periced + - ich may not be correct.

KPL have explained that their :»:<s are based on the principle of

‘Expected Landed Price Parity. I & falling price situation, they had to

offer BPA at a price based on the #-iic:pated landed cost. In respect of
Petro Araldite , one of their iarge *''me customers, KPL have submitted
that annual contract prices with su:n farge volume customers get fixed on
the price based on such import price trends. The delivery price taken into
account for fixing the annual contract price is based on the expected
landed price coupled with the depreciation of Indian rupee accounted for
the difference between the landed price of imporied BPA and domestic
sale price of BPA for such large volume customers. Besides, in a falling
price situation, the domestic sale price chase the falling export prices
which in turn chase the falling domestic price and so-on setting thereby a
spiraling dowr of prices. It may aist be appreciated that spot prices often
tend to be significantly lower thar: *~e ~oniractual prices which has a direct
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bearing in domestic prices. In view of the above discussion, it may be
observed that lower domestic sale prices as compared to landed prices of
imported BPA cannot be construed as reflection on the quality of
domestically produced BPA.

7. Ciuality and Technical Support:

Somie of the interested parties have charged that the inferior quality of
BPA manufactured by KPL is the basic cause for loss of their market
share ,declining sales realizations and loss of export markets. They have
ciaimed that the B PA imported is different in quality and in appearance
vis-a-vis the one manufactured by KPL. In this regard, it is observed that
both the imported BPA and the domestic BPA compete with each other in
the same market and have the same usage characternistics. It is observed
that KPL is an iSO 9001 accredited company. A ¢opy of characteristics
of 3PA manufactured by KPL and imported product fumished on
confidential basis shows that KPL's product is fully comparable with the
imported BPA. As per ISO 9001 procedures, they keep on receiving feed
back from customers and ensure total customer satisfaction and
continuously improve upon them. They have further submitted that they
havs large number of smail and medium customers of BPA who are totally
dependent upon them for the product as well as the technical support
service, as their requirement is in small quantities of about 100 Kg to 5 MT
per month.  Most of the multinational companies are not interested in
catering to their requirements. They have also submitted that, in view of
the continuous business relationship and with a view to preserve and
nurture the customer relationship, they accepted certain claims, with the
full knowledge that the claims were not tenabie on any grounds. It has
been observed on perusal of certain purchase orders placed by Atul for
ERa during the period April 2001 to November 2001 that requirement of
colour has been described as Max.60 APHA. It was only in July 2002 that
Atul had mentioned that the colour should be not more than 20 APHA.
Petro Araidite were found regularty buying BPA from KPL from inception
of their plant and their off take was observed to be increasing every year.
it was noliced that they bought 16 MTs in 1998-99 which increased over a
period to 2874 MTs in 2002-03.

it has been argued by the opposing parties that being an ISO company by
itself does not mean anything except that it is a certification that the
company adheres to certain ways and procedures, even if wrong or
inadequate, of doing things. This, however, does not seem to be cormrect
as the very certificate of iSO 9001 awarded to KPL by BVQI mentions that
the Quality Management System of KPL has been assessed and found to
be in accordance with the requirements of 1SO 9001: 2000 in respect of
BPA. It has also been verified that KPL have adequate facilities to test
their BPA and that they supply only that material to their buyers which
meets with the quality parameters. They have submitted copies of
documents from their major customers, which bear testimony of the
acceptability of their BPA . To support the acceptability of their BPA, KPL
have also submitted that they have exported to well known companies like
Dow Chemicals, Thai Epoxy& Allied Products, Daewoo etc.
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(c} The issue of quality cannot be considered in iso'ation. BPA is a
commercial product and one has to consider the commercial
substitutability of BPA taking into account both the quality and the price at
which the product substitutes the competing products. The need to
consider commercial substitutability of the competing products is also
borne out from the fact that some of the parties, instead of fejecting KPL 's
material, claimed compensation from KPL for higher batch costs in the
manufacture of resins resulting from use of their BPA. In view of .the
foregoing discussion, it is considered that the quality and technical support
service provided by KPL were not the cause of increased imports.

8. Expansion of Capacity _

The domestic producers claimed a capacity of 10000 MT per annum
which has been challenged by some parties and they have requested for
examination of documentary evidence in this regard. The domestic
producers have explained that the plant when built in 1990 was designed
with a capability to produce 10000 MT per annum but keeping in view the
then existing demand the capacity was deliberately restricted to 5000 MTs
by deferring instaliations of certain balancing equipments. They have
produced documentary evidence in this regard on confidential basis. They
have further stated that subsequent to the first few years of operation, they
have stepped up the plant capacity by removing the bottlenecks and the
on-stream efficiency of the plants indicates that the capacity of the plant is
now 10000 MT per annum. From the documents furnished it was seen
that KPL(promoted by Maharashtra Petrochemicals Corporation Ltd)
proposed sefting up a plant for the manufacture of 5000 Tonnes per
annum of BPA in technicai collaboration with Polibur Engineering Limited,
U.K. based on the Cation Exchange Technology developed by Institute of
Heavy Organic Synthesis (ICSO), Poland at an estimated cost of abaout
Rs 32 Crores. KPL also entered into a buy back agreement with Polibur
for the first three years after the commencement of commercial
production. The total domestic demand for BPA was estimated at around
7500 MTs in 1994-95. The viability of the project depended on the import
parity prices. T he company had expanded the capacity of its BPA plant
from 5000 TPA to 6000 TPA in 1999-2000 and further to 10000 TPA in
2001-02.This expanded capacity, however, was not utilized since the
production was required to be restricted due to substantiai increase in
imports which affected their domestic sale. It has been argued by some
parties that expansion of capacity by the applicant was not a wise decision
and that the injury to them is self-inflicted. In this regard, it is observed that
the circumstances under which KPL expanded their capacity needs to be
seen. The Applicant has stated that Capacity of their unit at the time of

- commencement of commercial production was 5000 MTs per annum
which was increased to 6000 MTs per annum in 1999-2000 and further to
10000MTs per annum in 2001-02. The expansion was considered since
the additional capacity could be created with a very nominal addition to the
fixed assets. The cost of expansion including building was only Rs
'450lakhs while the initial cost of setting up the plant was Rs 4500 lakhs.
Thus expansion of more than 100% could be achieved with this nominal
additional capital expenditure. The increase in the capacity would bring
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down the cost of fixed overheads for every kg of production and for KPL to
survive and to cater to the growing Indian market. In view of these
developments, it can not be held that KPL did not take a wise decision in
expanding their capacity or that the injury to them is self-inflicted. . It has
also heen observed that the supporting utility plants installed like boiler,
reactors, cooling tower, raw and finished product storage, waste water
tfreatment plant and the expensive pipe line to pump the effluent, are of
muets Higher capacity which supports their capacity of 10000MTs. The
capacity of the plant can easily be stepped-up to proposed capacity of
15000 MT cer annum if only sufficient m arkets are available to cater to
and v ¢ short span of time with marginal investment, with attractive
investment to turn over ratio, if the opportunity is afforded for the company

te expand and run the plant at higher plant ioad factor and meet the

aemand for the countiy

2. Fricing _
An zigumment has been raised that price is not a relevant factor for
consideration in the Safeguard investigation. In this regard it is observed
that unlize In the case of anti-dumping investigation where the price
disziiminaiory practices adopted by the exporters is the root cause for an
e-dumiping action, in the case of Safeguard investigation increased
impats is the fundamental requirement for maintaining a safeguard action.
Al whiat prices the imports are entering is not so much the relevant factor
becaese it is not the unfair competition which is the subject matter of
safeauaisd action but it is the competition per se offered by the increased
imperts o the domestic producers, even if it is at fair prices. Only in this
coriend the import prices are not relevant. However, when it comes to
geterngation of serious injury or threat thereof, the law requires an
dnation ol change in level of sales, profitability etc. of the domestic
wicais. These factors undoubtedly depend upon the prices of
competng products and in that context import prices do become relevant
ant readire an exarnination, specially to assess their effect on the
dormestic situation.
ft hne been observed from the details made avaiiable by Customs that
theve nas been a substantial depression in prices (cif) of imports of BPA
2302-03( December), from Rs 48128PMT in 2001-02 fo Rs
T e decline by about 23%. This led to reduction in prices by the
nesio producer. It may be mentioned that depression in national prices
15 on haportant indicator of the market disruption and as a seguel thereof
the injury suffered by the domestic producer. While it may be possible for
the doinestic producer to achieve better efficiencies in production and
wtilizotion of capacity, the most crucial and important aspect is the price
witch ey are able {o realise or fetch for their product. Invariably, the
deprassad prices results in loss of market share for ihe domestic
producers and affect their profitability.
The domestic producers tried to maintain their share in the apparent
domeshc consumpiion by reducing their sale prices. In spite of this sharp
deciine m sales price, the domestic producers could not retain their market
share. i has been argued by some parties that if the cause of injury to
domesto producers was cheaper imports, it does not hold good any
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(d)

(e)

longer as the import prices of BPA have already moved to 1020US$and

with this price KPL does not need any protection. In this, regard, it is
observed that the current CIF prices of BPA cannot be the basis for
arriving at a’ decision since this is post investigation price having no
bearing on the prices prevailing during the period under consideration.
The import prices may have increased due to-various factors, which would
also influence the domestic cost of production. It is neither practicable nor
desirable to base the findings on post investigation prices. it is not
possible for any investigation authority to keep analysing price situation in
an open ended manner. Some cut-off p oint Is necessary for ¢ oncluding
the investigations.

A number of issues have been raised by various parties justifying the-

increased imports or to show that the injury caused to the domestic
industry was not on account of increased imports but on account of other
factors. The most important amongst these issues is the supply-demand
gap. Some of the parties have claimed that the cause of injury to the
domestic industry was not increased imports as' the imports were
necessitated to meet the gap between domestic supply and domestic
demand. This aspect has been examined and it has been observed that

‘KPL went into c ommercial p roduction in the year 1992 with an installed

capacity of 5000 TPA. They expanded their capacity 10000 TPA in the
year 2001-02, The expansion was undertaken primarily to reduce the
cost of production of BPA over a period of years. It was gathered from the
management that the expansion was part of their financial restructuring
plan. The company had borrowed term liabilities and working capital from
Indian financial Institutions/Banks on which the interest rate was as high
which was substituted with low cost External Commercial Borrowing
(ECB). It was verified that they have sufficient infrastructure, installed
certain critical machineries besides have also contracted with their
collaborators for supply of patented machineries with adequate capacity
ratings and they have the capacity of 10000MTs and  potential to
enhance and manufacture a quantity of approximately?5000MTs per
annum of BPA meeting international standards. It was verified from their
Central Excise statutory records that they had manufactured a quantity of
725 MTs during June ,1999 and a quantity of 700 MTs in July 1999. It was
observed that the company had manufactured around 26 MTs per day
during the said two months consistently. Moreover, the Applicant has not
opposed the imports of BPA into the country. What KPL has soughtis
only a level playing field for a period of three years to become competitive
vis-a-vis imports . _

No ground, therefore, exists to hold that the domestic producers did not
have capacity adequate to meet the domestic demand of BPA or to hold

that the imports were necessitated because the domestic producers were

. hot in a position to cater to the domestic demand of BPA. In conclusion, it

is observed that the imports have grown phenomenally during the period
under investigation. These increased imports have progressively taken a
significant share in the apparent consumption which increased from about
30% in 1997-98 to about 65% in 2002-03(December). The serious injury
to the domestic industry is a consequence of these increased imports.
Factors other than increased imports do not appear to have any significant

3408 GI/2003—7
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sitent on the state of the industry in so far as the present investigation is
s ined,

*2. Injury due to loss of Exports S '

t has also been claimed by the opposing interested parties that the
reasss for the woes of the domestie producer is foss of its export market
it has declined from a level of 2200MTs to 1044MTs in 2002-03 and not
i impoits of BPA. In this regard it is important to keep in mind that the
r-wiction dine for production of BPA is common both for the domestic
consimplion and for the export market. A domestic industry that was not
v enmpete in the domestic market could hardly have been expected

compele in the international market, especially when the domestic
wurpiios were the major potential market for the domestic industry and
St was a secondary market. Even on the export front KPL had to
wamnipate with other global BPA producers who were exclusively catering

©roexpors onoa large scale enjoying economies of scale . KPL has

~+aed the reasons for venturing into the export market and has stated
that it was 1o keep the production process going in the light of dedicated
sestments made in the plant and to improve their capacity utilisation to
“rasiodown the cost of production. The injury caused to the domestic
roduser by the increased imports, therefore, had its effect on the export
sorianmance of KPL as well,

Re-structuring / Adjustment Plan ,
i vegard to making a positive adjustment to import competition the
feiBslG producers have categorically stated that they understand that
wooreliel granted as safeguard duty is a short-term measure. The
el nis fave submitted a restructuring pian indicating details of efforts
L #n 2nd planned to be taken to make a positive adjustment to
=fi competitiveness. The applicants have stated that they have
tarly upgrading their technology and de-bottlenecking their
rring faciliies with the objective of reducing t he operative c ost
72 BPA - The Applicants have stated that they are making efforts to
i+ e enst of production by optimising plant utilisation and increasing
ety of the plant by further 5000 MT to achieve economies of
vy expect to achieve substantial cost savings to the company
Loecoan 1ease efforls. The expansion of capacity from10000 MT to 15000
77w take about three years. From this expansion, they not only expect
v oshieve economies of scale but also improvement in consumption
wwirains for the raw materials(Phenol, Acetone , Furnace oil ) and
riiien of fixed costs over larger volumes. Power being the major cost
wiior o the production of BPA |, KPL expects to reduce the cost of
ration of power by optimal level utilization of the Coal fired boiler. The
piion of Phenal which was 0.931 MT per MT of BPA is proposed to
Lo oroocht down to 0.900 MT  and the consumption of Acetone from
SR per MT of BPA to 0.310 MT by continuous operation at higher
e e gquantity of tar, a bye product required to be drained every day
waostant and hence operating plant at higher load helps to
o the consumption norms of both raw materials viz. Phenol and
s The company has installed a coal fired boiler in place of existing
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oil fired boiler resulting in saving in the cost of fuel estimated at Rs. One
Crore per annum. The interest on long term loan will be reduced since the
generation of internal resources by higher capacity utilization wilt enable
the company to repay the loan. ' The interest on working capital will also
get reduced due to increase in internal resources. There wili be an
increase in other income due to sale of byproduct(tar) for which market is
being developed. The company has planned o increase production
capacity from 10000 TPA fo 15000 TPA in two, stages i.e. 12000 TPA in
first stage and 15000 TPA in-second stage at an estimated capital cost of
Rs.891.11 Lakhs. There is aiso a proposal to install captive power plant
based on coal-fired boiler to use the drop in pressure of steam for
generation of power by installing a steam turbine. As per the Adjustment
Plan which has been prepared by KPL, the company will- be able to
achieve a saving of Rs.18336/-PMT by the end of the year 2005-06 and its
operation will be financially viable after the withdrawal of safeguard duty.

(b) . It has been stated by the oppos:ng parties that the adjustment pian
of the applicant cannot be relied upon. it has been argued by them that
the domestic produce’s have not procured their raw materials
competitively and is therefore one of the causes of injury to them, Their
restructuring plans fumished in an attempt to reduce their cost of
production was examined. The re-structuring plan submitted by the
domestic industry, does not appear to be hypothetical or academic. They
appear to be making sincere efforts to become competitive so as to face
competition offered by the imports. In order to execute the same KPL has
already installed a coal fired boiler which will stabilize over a period of
three to six months and contribute to cost reduction. Installation of this
coal fired boiler has also been appreciated by well known international
consultants who desired KPL to share their expertise. The tar {a bye-
product) g enerated during the process of m anufacture of B PA accounts
for about 10% of the quantity of BPA produced. The State Pollution
Control Board has imposed restrictions on its storage within the
manufacturing premises. It was observed that KPL has successfully
developed an indigenous system fo convert the same to anti corrosive
paints for painting the plant & machinery. They are making efforts and
exploring the possibility to market the same besides for using the tar for

substituting the fumace oil and coal to bring down the cost of operation of

the boilers. KPL. is managed by a team of dedicated and highly qualified
professionals. The company is managed by a Board of Directors which
includes a very senior serving Indian Administrative Service officer .who is
the Managing Director of Maharashtra Petrochemicals Corporation Ltd( a
Government of Maharashtra undertaking) as its Chairperson and the
President of the company was earlier the Chairman & Managing Director
of one of the leading Public Sector Units Hindustan Organic Chemicals,
Mumbai.

It is considered that Imposatlon of safeguard duty would help them
in re-structuring and to become competitive. It is also observed that the
domestic producers have already f{aken steps in this direction and the
domestic industry would need a period of about two years, {0 substantially
complete their plans.

i e e i
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12. Inefficiency of Domestic Producers

it has been averred that KPL requested for imposition of anti-
dumping duty on import of BPA from Japan in July 1992; in 1994 against
imports from Brazil and Russia; in 1997 on imports of BPA from USA and
in 2 000 a gainst E uropean Union and T aiwan. The Designated Authority
did not find the existence of causal link and therefore, no final anti-
dumping duties were recommended. It is in this background that they are
now approaching the safeguard authority for imposition of safeguard duty
on BPA. Seeking safeguard is totally unjustified and KPL wants to
continue operating only with undue ptotection and no measures to
become internationally viable have been taken by them. Their financial
performance has always remained bad since its inception and KPL is not
a dependable supplier of quality product. Another issue that has been
highlighted in the context of inefficiency of the domestic producers is the
size of their BPA manufacturing capacity which allegedly did not allow
production at economically viable rate and the high prices of raw materials
which has increased their cost of production. -

In this regard, it is observed that the domestic producers obtain
their principal raw material used in the manufacture of BPA, mainly from
Hindustan Organic Chemicals (HOC) and some quantities are imported.
In this context it is also observed that at the material time the import duty
on the raw materials was quite high making it difficuit for any one to
conceive the project on the basis of imported raw materials and as the
major ports did not have facility and interest in creating one because of the
congestion and lack of space within the port area to accommodate the
hazardous cargo shipment. It can notbe e xpected that the domestic
producers should have set-up plant capacities far in excess of what is
necessary to meet the demand. The domestic producers have also
submitted that because of the high cost of investment, the technology
adopted by them is ideally suited for medium capacity plants. Besides, it
needs, to be appreciated that the basic objective of imposition of
safeguard duty is to allow time to domestic industry to make positive

adjustment to meet with the new situation of competition offered by the

increased imports.  If the domestic industry was fully

competitive, perhaps it needed no safeguard measures for protection.
The question that needs to be answered in the context of desirability of
imposing safeguard duty is whether there is a reasonable possibility of
domestic industry making positive adjustment and to become competitive.
if the answer is in the affirmative the domestic industry needs to be
protected. As regards KPL having approached the anti-dumping
authorities time and again seeking protection it may be mentioned that
they have availed only the trade remedial measures available to any
domestic industry under the domestic regulations.

13. Other Issues

(@) It has been stated by some of the opposing parties through their
Ld. Counsel that some documents have not been made available to
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enable them to effectively deal with certain issues. Specific mention has

been made with regard to KPL's balance-sheets, details of plant &
macimery, indexed version of cost of production, non-confidential version
of their adjustment plan, project report etc. In this connection, it is suffice
to say that while forwarding a copy of notice of initiation together with a
copy of non confidential version of the application & a questionnaire to

. various interested parties, a copy of General Instructions were sent clearly

mentioning that a“Public File containing all relevant material shall be

-available for inspection by all interested parties in the office of the Director

General. Infact, on a request by the Counsel, copies of Balance Sheets
filed by KPL were fumished and they were also advised to examine and
take extracts, if necessary, of whatever information was available in Public
File.

(b It has aiso been argued that in the notice of initiation it was shown
that domestic sales included captive consumption of BPA but there is no
mention of BPA being consumed captively in the application. It was also
averred that on this ground alone the proceedings should be dropped.
This does not appear to be relevant and does not vitiate the proceedings.
(c) Some parties have submitted that in keeping with the growing
policy of liberalisation the import duty on BPA has been reduced over the
years but still it is the highest in this region and, therefore, provides an in
built protection and competitive parity to the manufacturers of BPA in
India. This argument, however, is considered to be irrelevant in the
context of safeguard duty as the level of Import duty on a particular
product depends upon various factors some of which are level of import
duties on comparable and competitive products and on inputs, the need io
raise revenue and the disadvantages suffered. by the domestic producers

. vis-a-vis international producers etc. Each country, therefore, decides the

level of Import duties according to its needs, which cannot be viewer as a-
- reference point for others.

14. Share of Countries in Exports to India _

On the basis of information as verified, in regard to imports of BPA
into India during the period 2002-03(December), the share of various
countries in Indla’s imports were as under:

Country/Territory | Imports (MT) %age share
Taiwan 2106.000 35.49
Netherlands - 1420.075 23.95
Singapore 858.000 | 14.46
C“Japan - 524.000 8.83
USA . 475.570 8.00
Slovenia 300.000{ 5.05
Nigeria 166.125 2.80
UK - 32.000 . .0.54.
Germany - 15542} . 0.26
Senegal | 15.000] 0.25
Belgium 1~ 14,000 0.24 -
Spain _ 8.000 0.13
Total , 5934 |- 100
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1%. Provisional Safeguard Duty

In view of the fact that after completing the ifivestigation final
findings are being issued in this case, it is not considered n ecessary to
record any preliminary finding for the purposes of imposition of provisional
safeguard duty.

46. Public interest

It has been argued that imposition of safeguard duty on BPA would
il be in public interest and any measure intending to protect the
domiestic producers shall resuit in reducing competitiveness and wiil be
counterproductive in the tong run. This claim has been made on the basis
that imposition of safeguard duty would make the imported BPA costlier in
the hands of importers/users which may result in the increased cost of
resultant products particuiarly the epoxy resin manufacturers and this
would be against consumer interest. Inthe light of unrestricted imports
and more so when imports account for a major share of the apparent
domestic consumption this presumption does not appear to be correct.
The law also does not envisage that interest of a single producer should
not be protected even if it rightly deserves to be protected. Imposition of
safeguard duty is not aimed at encouraging monopolistic practices but at
arotecting the interests of domestic producers, if increased imports cause
or threaten to cause injury to them so as to aliow them time to meet the
competition offered by the increased imports. KPL has not requested for
hanning the import of BPA, instead they have requested for imposition of
safeguard duty on the imports of BPA in accordance with the law so as to
erable them to adjust to the new situation of competition offered by the
increased imports. The d omestic industry has acted as a catalyst in the
development of a host of downstream industries with the assured
domestic availability. KPL seems to have made valuable contribution in
the development of various applications of BPA.

In this regard it is also observed that the scope of the term Public
interest is not to be restricted to c over consumer interest alone. It is a
much wider term which covers in its ambit the general social welfare
taking into account the larger community interest. While the imposition of
safeguard duty may result in increased cost of imported BPA in the hands

of buyers and therefore, it may also affect the end products manufactured

there from, itis important to keep in mind the objective of imposition of
safeguard duty. The purpose of imposition is to provide time to the
domestic industry within which it may make positive adjustments to meet
with the new situation of competition offered by the increased imports.
The imposition of safeguard duty would not only allow a wider choice to
the buyers to source their requirements, but aiso at competitive price. The
domestic producers provide employment to a targe number of people and
make valuable contribution to the economy. Safeguard duty wouid thus
enablé them to survive in the face of competition offered by the imports
which should also be in the long term interest of the buyers of BPA as well
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as of the consumers of products manufactured there from. In this
regard, it is observed that the imposition of safeguard duty is not
likely to have any major impact on the user mdustry and the
consumers thereof especially as the safeguard duty is proposed to
be imposed only to the extent necessary to protect the domestic
producers of BPA. It is, therefore, considered that imposition of
Safeguard Duty on BPA would be in general public interest.

17. Conclusion and recommendations

In the light of the facts and circumstances mentioned above, it is
observed that increased imports of Bisphenol A into India have
threatened to cause serious injury to the domestic producers of
Bisphenol A and it will be in the Public interest to impose safeguard
duty for a period of two years on imports of BPA into India.
Accordingly, it is recommended that safeguard duty be imposed on
imports of BPA into India at the rate of 15% advalorem basis for the
first year of |mp03|t|on and at the rate of 10% for the second year
being the minimum necessary for the protection of the domestic
industry from the serious injury threatened to be caused by the
inc-eased imports of BPA.

[F. No. SG/INV/1/2003]
SRI KRISHNA, Director General
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