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MINISTRY OF COMMERCE AND INDUSTRY
{(Department of Commerce)
(DIRECTORATE GENERAL OF ANT! DUMPING AND ALLIED DUTIES)

NOTIFICATION
New Delhi, the 22nd December, 2003

Subject : Antl Dumping Investigations concerning Review of Anti-
Dumping Duty on Imports of EPM (Ethylene Propylene Rubber ) and
EPDM (Ethylene propylene Dlene Rubber) from Korea RP ~ Final
Findings | ‘
No. 14/43/2002-DGAD.— Having regard to the Customs Tariff Act, 1975 as
amended in 1995 and the Customs Tariff (Identification, Assessment and

3787 GI12003—5
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Collection of Anti-Dumping Duty on Dumped Aricles and for
Determination of Injury) Rules, 1995, thereof.

. 2 PROCEDURE

The procedure described below has been followed with regard to the investigation
concerning the Review :

i In pursuance of a petition filed by M/s Herdillia Unimers Limited (HUL),
Mumbai, the sole domestic producer, the Designated Authority under the
Customs Tariff Act, 1995 had recommended levy of definitive Anti
Dumping Duty vide notification No. 28/1/99-DGAD dated 21% August
2000 on imports of Ethylene Propylene Rubber (EPM) and Ethylene
Propylene Diene Rubber (EPDM) from Korea RP.

ii. M/s Rishiroop Holding Pvt. Limited, Mumbai on behalf o f M/s Kumho
Polychem Co. Ltd. Korea (herein referred to as petitioner) have requested
for initiation of review of the Anti Dumping Duty on EPDM in view of
no exports made by M/s KPC and continuing injury to domestic industry
despite any exports by M/s KPC thereby prima facie indicating that there
is no causal link between phenomenon of dumping and injury.

i, On the basis of prima facie evidence of the changed circumstances
presented by M/s KPC the Designated Authority , under the Customs
Tariff (Amendment ) Act, 1995 and under Rule 23 of the Customs Tariff
(Identification, Assessment and collection of Anti Dumping Duty on
Dumped Articles and for determination of Injury)Rules, 1995, initiated a
review of the anti dumping duty imposed on the subject goods pursuant to
the final findings vide notification 28/1/99-DGAD dated 21% August 2000.

iv. The Authority issued a public notice dated 27 December, 2002 published
in the Gazette of India, Extraordinary, initiating anti dumping
investigations concerning Review of ‘Anti-Dumping Duty on Imports of

EPM (Ethylene Propylene Rubber ) and EPDM (Ethylene propylene
Diene Rubber) from Korea RP.

e — T I TR W oo N R I e » e e e
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vi.

vil.

viii.

iX.

The Authority forwarded a copy of the public notice te all the known
exporters (whose details were made available by the petitioners and who
had p articipated in the original i nvestigation) and associations and gave
them an opportunity to make their views known in writing in accordance
with the rule 6(2); *

The Authority forwarded a copy of the public notice tor all the known
importers of EPDM/EPM in India and advised them to make their views
known in writing within forty days from the date of the letter;

The Authority provided an opportunity to all interested parties to present
their views orally on 24™ June 2003. All parties presenting views orally
were requested to file written submissions of the views expressed orally.
The parties were advised to collect copies of the views expressed by the
opposing parties and offer rebuttals, if any;

The Embassy of the subject country in New Delhi was informed about the
initiation of the investigation in accordance with rule 6(2) with a request to
advise the exporters/producers from their country to respond to the
questionnaire within the prescribed time. A copy of the letter, petition and
questionnaire sent to the e xporters was also sent to the Embassy, along
with a list of known exporters/producers;

A questionnaire was sent to the following known Exporters / Importer /

‘User / Producer of EPDM in India calling for necessary information in

accordance with rule 6(4) :

M/s Rishiroop Holdings

M/s Unimers India Ltd

M/s Kumho Polychem Co. Ltd.

M/s Anand Nishikawa Co. Ltd

All India Rubber Industries Association
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X1.

Xii.

Xiii.

Xiv.

XV.

xvi.

Xvit.

M/s Kumho Petrochemical Co. Ltd. Korea RP

M/s Hyundai Petrochemical Co. Ltd. Korea RP

M/s Korea Kumho Petrochem, Korea RP

M/s Exxon Chemical Ltd. Hongkong

M/s Rubber Chemicals Plant

Automobile Tyre Manufacturers Association _
Automotive Component Manufacturers Association of India
M/s MRF Tyres, ' '
M/s Apollo Tyres S
M/s Vikrant Tyres Limited, *
M/s Mahindra Engineering & Chemical Preducts Ltd.,

Additional information regarding injury was sought from the domestic
Industry, which was also fumished. On request, e xtension o f time was
allowed by the Authority by two weeks.

The Authority conducted on-the-spot investigation at the premises of the
sole domestic Industry M/s UIL.

On an invitation from M/s KPC a team of officers visited the Corporate
Office and the plant site of M/s KPC.

The Authority kept available non-confidential version of the evidence
presented by the various interested parties in the form of a public file

maintained by the Authority and kept open for inspection by the interested

parties;

Cost investigations were conducted to work out optimum cost of
production and cost to make and sell the subject goods in India on the
basts of Generally Accepted Accounting Principles (GAAP) and to
ascertain if anti-dumping duty lower than dumping margin would be
sufficient to remove injury to the domestic industry.

In this notification ****  represents information fumished by an
interested party on confidential basts and so considered by the Authority
under the Rules;

Investigation was carried out for the period starting from 1% April 2001 to
30" September 2002, POL.

In accordance with Rule 16 of the Rules supra, the essential facts/basis
considered for these findings were disclosed to known interested parties
on 21 November 2003 and comments received on the same (8th
December 2003) have also been duly considered in these findings.

[Part =Ssc 1.
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Xix.

1)
2)
3)
4
5)
6)
7

The following abbreviations have been used :

ADD
EPDM

EPM

KpPC
Korea
Country
Authority
USD

POI
HUL
UIL

Final Findings

Original Case/Investigation

Anti Dumping Duty

Ethylene Propylene Diene Rubber,
Subject goods

Ethylene Propylene Rubber.
Korea Polychem Co. Ltd.

Korea RP/ South Korea, Subject

Designated Authority

US Dollars (1 USD =Rs.48.17,
1USD =+ 1280.23)

Period of Investigation

Herdiilia Unimers Limited.

Unimers India Limited the sole
domestic producer (formerly
M/s HUL).

Final Findings Notification  of
Designated  Authority ~ number
28/1/99-ADD dated 2Ist August
2000, conceming import of EPM
(Ethylene Propylene Rubber and
EPDM (Ethylene propylene Diene
Rubber) from Korea RP

Anti Dumping Investigation by
Authority number 28/1/99-ADD
dated 21st August 2 000, c oncerning
import of EPM (Ethylene Propylene
Rubber ) and EPDM (Ethylene
propylene Diene Rubber) from
Korea RP

HISTORY OF THE ORIGINAL CASE (28/1/1999-DGAD)

Case initiated on 20.5.1998.

Preliminary finding notified on 23" Marck, 2000.

Custom notification (70/2000) of provisionai duty on 19™ May 2000.
Final finding notified on 21st August, 2000.

ADD notified by customs (122/2000) on 27™ September, 2000.
Period of investigation 1% April, 1998 to 30" June, 1999. (15 months)

- Reference price fixed :

' a) M/sKPC

b) Others
¢) M/s Exxon

$ 2445 PMT. .
$ 2461 PMT.
$ 2433 PMT.
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8) Domestic industry : M/s Herdilla Unimers Ltd Ay
9 Exporters :

a) M/s Kumho Polychem Co. Ltd. Korea RP

b) M/s Kumho Petrochemical Co. Ltd. Korea RP

C) M/s Hyundai Petrochemical Co, Ltd. Korea RP

d) M/s Korea Kumho Petrochem, Korea RP

e) M/s Exxon Chemical International Services Ltd. Hongkong
4. VIEWS OF THE INTERESTED PARTIES

A. VIEWS OF IMPORTER/USERS BEFORE DISCLOSURE
STAGE

a) Supply of the sole domestic producer has been erratic and the quality
has not been up to the mark.

b) The Domestic Industry is not in a position to supply (All India Rubber
Industries Association) the special grade of EPDM rubber required by
the automobile manufacturers. With the imposition of Anti Dumping
duties their cost of production has increased and they cannot compete
in the international market. The end users would also suffer because of
the ADD.

c) Losses suffered by the domestic industry are for reasons of all round
wastage, poor house keeping and high electricity consumption.

d) Prices of EPDM from Korea has always been 10 to 15% higher than
that of the domestic industry and therefore there is no ground for
causal link. ,

¢} Thereis only one producer in Korea and no export has taken place
from there during the last 4years.

f) Reference price methodology of antidumping duty determined is not
correct and proper. :

g) The domestic industry is not producing all the grades of EPDM
required by M/s ANCO and as such blanket application of ADD on all
grades is not justified.

h) M/s UIL have not been able to develop special grades of EPDM
despite repeated discussions and numerous trials by M/s ANCO.

a
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4.B. Views of importer after disclosure statement was Issued :

S.A.

All India Rubber Industries Association

a) “During the last 4 years no imports have taken place from the Korean
Exporter. Hence continuance of anti-dumping duty imposed on such an

exporter is unreasonable and without any justification ;

b) The Domestic industry is represented by only one producer which gives him
the advantage of being uncompetitive and having the monopolistic benefits at

the cost of hundreds of consuming units;
c) There is no casual link to the injury of the domestic industry and the
cost of production of the exporting country.”

VIE
i)

i)
i1)
iv)
v)
vi)

vii)

viii)

xii)

xiii)

Xiv)

xV)

xvi)
xvii)

WS OF EXPORTERS BEFORE DISCLOSURE STAGE

Records should be maintained chronologically of all parties in both

‘the confidential & Non confidential version

Public hearing should be held prior to any findings

M/s KPC reserves the right to furnish price undertaking

Copy of confidential working of data to be given to M/s KPC prior
to findings :

Authority to disclose the methodology for working out NIP to M/s
KpC ‘

Authority to reveal compilation of relevant economic factors for
determination of injury to M/s KPC

KPC are the manufacturer, shipper and exporter for KEP brand
EPM/EPDM (hereinafler, KEP) through Rishiroop who is the
representative agent for KEP for Indian market. ‘
ExxonMobil Chemical Asia Pacific(hereinafter, EMCAP) is the
seller for VISTALON brand EPM/EPDM  (heremafler,
VISTALON) to overseas matkets. :
KPC is producing and supplying VISTALON to EMCAP for
overseas markets upon EMCAP’s order/request.

KPC produces and sells KEP brand of EPDM

No exports were made to India by KPC during the review PO1 and
even in the preceding period since June 1998

All sales made by KPC whether in domestic market or export to
third countries were in ordinary course of trade during the review

-POL

There is no threat of material injury to domestic industry

There is no dumping margin and hence no Causal Link

Likelyhood of dumping by KPC and of injury test should be
carried out

No injury caused to domestic industry by KPC

Export o f Vistalon brand of EPDM was ator above the N ormal
value in Korea during the review POI and above the reference
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xviii)
Xix)
XX)
xxi)
Xxii)
Xxiii)
XX1v)
XXV)
XXVvi)

XXvii)

XX Vviii)

5:B.

L.

Gupta the new Desi
held on 24™ June

price (non Dump CIF price) determined by the DA during the
original investigation

The landed value of Vistalon brand EPDM was above the Non
Injurious price (NIP for the domestic industry)

Selling price of the domestic industry was above the NIP during
the review POI.

Injury to domestic industry, if any, was due to factors other than
exports from Korea RP

All the economic factors for determination of injury must be
evaluated by the authority and results published in the disclosure
statement.

Levy of anti dumping duty based on landed value is invalid in law.
Landed price methodology without a cap will resuit in levy of anti
dumping duty in excess of dumping margin’

Levy of anti dumping duty based on any foreign currency is

invalid in law

Import data and its source by the authority in the disclosure
statement should be published by Authority

Preliminary review findings should be published by Authority.

The final findings should be published prior to the expiry of 12
month’s period from the date of initiation of review notification by
Authority

“Anti dumping measures imposed on KPC be revoked forthwith
and in the alternative and without prejudice it is submitted that in
the event that the DA arrives at any finding of causal link between
the imports from Korea RP and any material injury to the domestic
indusiry we request that the reference price be fixed downward in
line with the reduction in the landed value due to the reduction in
the customs duty. We, further, request that in doing so the DA bear
in mind that even at the time of recommending the revision of anti
dumping measure based on such methodology the DA has to take
into account the fact that post the review POI the customs duty has
further fallen by 5% and that the revised reference price must take
into account in order to avoid a situation where at the outset itself
the recommendation would lead to an imposition of duty beyond
the dumping margin in violation of law.”

Views of Exporter after disclosure statement was issued :

“This disclosure of essential facts have been made on behalf of Mr. Sen

gnated Authority who was not present at the public hearing
2003 and as such the new DA is not conversant with the

arguments presented at that hearing. The proceedings being a quasi-judicial one, it
is submitted that it is settled law that the one who hears the matter must pass the
order and no o ther person c an p ass any order without h earing b oth sides. This
being the case, it is our submission that the disclosure of essential facts is
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improperly done and the new DA is not personally conversant with the facts of
the case.” ...........

2. “The period of investigation is from April 2001 to September 2002. The customs
duties were not constant during this period and were as under :

April 2001 to February 2002 : 35%
March 2002 to September 2002 :30% 7 ...l
3. The disclosure is incomplete and inadequate since several essential facts proposed

to be relied upon by the Authority have not been disclosed.

4. The basis used by the Authority to arrive at the ex-factory export price for KPC is |

wrong.
5. a. Erronoeus ﬁnding by DA of dumping by KPC

b. Injury analysis is faulty and incorrect

c. Erronoeus conclusion on indigenous sales

d. - Erronoeus conclusing on market share :

e. Erronoeus conclusion on lower CIF prices from Korea

f. Erronoeus conclusion on price suppression/price depression

g Erronoeus conclusion on injury margin & NIP

h. Incorrect establishment of causal link to non-existent exports by KPC of

KEP brand of EPDM/EPM

i, Methodology of levy of any anti-dumping duty

6. “Without prejudice, we request -that any recommendation of anti dumping

measures be based on any of the following :

a) CIF Price based reference price
b) Fixed specific rate of duty ”

“In conclusion, we submit that there is no evidence of dumping by KPC of KEP
brand EPDM, there is no causal link and furthermore, there is injury to the domestic
industry due to other factors and consequently there is no need to continue any anti-
dumping measure against KPC and the same should be withdrawn forthwith.”

5. C. Examination by Authority

The mid term review was initiated at the behest of exporter M/s KPC (the
petitioner). All points related to the basis of calculation of normal value, export
price, dumping margin, landed value, source of import data relied upon by
Authority were disclosed in the general/confidential d isclosure. A uthority notes
that the petitioner/exporter did not cooperate during the exporter verification visit

3797 GY2003—6
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by the investigating tecam, to get its costing data verified, domestic sales data
verified, exports sale data verified. The petitioner/exporter also did not provide
any data for carrying out adjustments on the domestic or exports sales. These

adjustments were made on the basis of facts available vide Rule 6(8) of Anti
Dumping Rules.

Mere mention of the different prices and figures of adjustment at the stage
of response to the disclosure statement without substantiating any of the claims
does not clarify any of the points Authority has raised during the course of the
mvestigation.

6.A.  VIEWS OF DOMESTIC INDUSTRY BEFORE DISCLOSURE

1) DGCIS data does not reflect the true and complete picture as it
includes EPDM based compounds and synthetic rubber, The
sccondary data source of M/s IBIS is more accurate. However, it
includes data from Mumbai (excluding Nhavasheva and Kandla),
Chennai, Calcutta, Visakhatapatnam and Mangalore only. .

i) There have been imports from Korea above the de minimus
threshold.

iii) Prices from Korea recently increased with increase in raw material
costs and partly in anticipation of the review.

) Domestic industry has been operating below capacity primarily
because of the difficulty in procuring rdaw materals from M/s
IPCL. However, the situation has mproved considerably
consequent upen privatisation of M/s IPCL.

" Kor:a had 2 history of dumping of siic?: nrodocts and a temporary
absfimence cannot be translated to tneas ihat there is no iy to
the domestic industry.

Vi) Domestic industry has sufficient capacity and capability to meet
the domestic demand. In addition, non dumped imports from
several other sources ensure unhindered supply of EPDM to the
consuming industry.

vil}  The basis of initiation remains faulty as contrary to what is being
portrayed by the exporter, there has been continuous export from
Korea well zbove the de minimus levels.

vii)  Indexed non confidential information has not been filed by the
exporter/timporter.

1X) Anti dumping duty is manufacturer specific irrespective of the
exporting arrangements of the manufacturer. '

X) Injury parameters are to be considered country specific and not
exporters specific.

xi) Exports above non injurious price is no proof that there is no,
injury or threat of injury, in the post POI period.
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Xi1)

xiii)

Xiv)
XV)

XVvi)

Xvii)

Xviii)

Xix)

*XX)

XX1)

Xxil)

Xxiii)

XXiv)

The working and rationale of the variable duty presented by M/s
KPC is fallacious and the present rationale of DA has been held
firm by Hon’ble CEGAT in several cases.

Denomination of duties in dollar terms is a settled law in India by
the Hon’ble CEGAT

No preliminary finding can be issued in case of mid term review.
The reduction of customs duty ina reference price based on the
NIP is just and appropriate.

A quality and grades of EPDM are substitutable. Each and every
manufacturer of EPDM can duplicate the recipes to produce
interchangeably u sable EPDM. However, it is nature of the user
industry to approve manufacturer specific recipe.

The domestic industry has provided adequate evidence to the
Authority on the improvement in its performance, including its
ability to perform. Hence there is no self inflicted injury. Injury or
threat thereof is directly attributable to the dumping or threat
thereof from Korea.

All major "users of the product (All India Rubber Industries
Association) have been satisfied with the availability of the
product and over 70% of the market has strong reliance on the
domestic EPDM.

No manufacturer of EPDM make identical grades and no grade is
“special” in its use. The compound could be tailor made to suit the
enduses in automobiles applications. Over 150 grades of EPDM
being available in the global market is evidence to this aspect.
Export made by UIL have not been at distressed prices and have
been made at competitive prices. It is a settled law that prices at
which exports are made by the petitioners are not germane to the
determination of the issues in anti dumping.

The electricity consumption norms by the domestic’ industry are

better than the guarantee norms given by the collaborators M/s.
Uniroyal Chemical Company.

M/s ANCO has a regular consumption record of Herlene grades
manufactured by UIL.

The exclusion of any grade from the purview of anti dumping duty

is incorrect since EPDM are not graded by international
convention, unlike other commodity rubbers such as SBR, NR,
PBR etc. Over 150 grades of EPDM are available internationally,
each manufacturer have their own alpha numeric series and
revising their grade baskets frequently. It is apprehended that
selective grade wise imposition of ADD would lead to
circumvention of duty payment by nietély changing the grades
names/numbers.

In this case manufacturer M/s KPC of KEP brand of EPDM, is the
same as the party giving the product, toll manufactured, to the
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exporting company who in turn is a significant shareholder in
KPC.

xxv)  Injury could be found on anyone or more of the indices specified in
Annexure II of the Anti Dumping Rules. In the present case there

is clearly injury on price effect (price under cutting and price under
selling).

It was concluded that the duties be allowed to run its course of 5 years as
mandated in the Acts and Rules and be sufficiently enhanced to reflect the
decrease in Customs Duty.

i

6.B. Views of Domestic Industry after disclosure statement was issued :
“Assessment of Dumping — Methodology and Parameters

(1) Normal Value : The Exporters have despite all available opportunities as
contemplated under Rule 6(4) deliberately failed to furnish information before or
even during the verification. The provisions of Rule 6(8) squarely applies in the
present case and in view of the conduct of the exporters, the Hon’ble Designated
Authority has rightly proceeded on the basis of information furnished by the
Domestic Industry.” ........

1. “It is reiterated that fair and non dumped imports are still available freely in the
market. Dumping distorts free trade rather than benefiting the market.
2. Furthermore, one cannot ignore “the price effect”, the dumped imports are having

in the market. The fact is that Domestic Industry is confronted with and asked to
match the unrealistically low prices of the dumped imports.

3. The Domestic Industry has put on record and the Hon’ble Designated Authority
has verified all relevant parameters of injury and casual link and has concluded
that the D omestic Industry has suffered m aterial i njury whichis c aused by the
dumping, thus warranting the imposition of Anti Dumping Duties. “......

“It is submitted that the reduction of customs duty in a reference price based on
the NIP is just and appropriate. The Reference price is established on the basis on what
the Domestic Industry should have as a fair and reasonable return. Clearly reduction in
the Customs Duty has the effect of eroding what the Hon’ble Designated Authority has
recommended as a fair and reasonable return for the Domestic Industry.” ......

“The exporter seeks to have the duty reduced on the basis that variable duty is
redundant since the Customs Duty has declined. It is respectfully submitted that the duty
should be increased rather than decreased as a consequence of the-Customs Duty having
come down. The variable duty is fixed on the basis of either the normal value of the
exporter or the non injurious price to the Domestic Industry, neither of which have any
bearing to the Customs Duty.” .......
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“The Hon’ble Designated Authority has powers to impose duties equal to the
dumping margin or less as mandated under Section 4(1)}(d) of the Anti Dumping Rules.”

“Accordingly it is requested that the duties be imposed equal to the dumping
margin.” ......

7. Issue raised by petitioner (exporter) on public hearing by DA personally.

With respect to comments of the exporter “This disclosure of essential facts have
been made on behalf of Mr. Sen Gupta the new Designated Authority who was not
present at the public hearing held on 24" June 2003 and as such the new DA is not
conversant with the arguments presented at that hearing. The proceedings being a quasi-
judicial one, it is submitted that it is settled law that the one who hears the matter must
pass the order and no other person can pass any order without hearing both sides. This
being the case, it is our submission that the disclosure of e ssential facts is improperly
done and the new DA is not personally conversant with the facts of the case.” Authority
holds that :

a) The Customs Tariff (Identification, Assessment and Collection of Anti Dumping |

Duty on Dumped Articles and for Determination of Injury) Rules, 1995, does not
Speclify any such prerequisite for t he proceedings to betermed complete { Rule
6(6) }.

b) The investigations are time bound investigations and are staggered over a period
of around one year following the prescribed procedure as stated in the Rules.
These Rules provide for all submissions to be made in writing only.

¢) Apart from the clear rule position stated in Rule 6(6) of Anti Dumping Rules,
explicit mention is made by DA to the participants before and during the public
hearing of written submissions to be made by the interested parties for all oral
submissions to be taken cognizance of.

_ Since written s ubmissions m ade by all the interested parties in response {o the
public hearing as well as subsequent to the disclosure are being considered for there
findings, the Authority does not consider it necessary to give a fresh public hearing as
the investigations are time bound. '

8. PRODUCT UNDER CONSIDERATION *

The product under consideration in the present review is EPDM/EPM
originating in or exported from Korea with the detailed description of the product
as illustrated in Para C of the Final Findings. The product description is

| « The Designated Authority may allow an interested party o its representative to present the information
relevant to the investigation orally but such oral information shall be taken into consideration by the
designated authority only when it is subsequently reproduced in writing.”
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irrespective of the brand name of the product in which it is marketed by the
producer/exporters.

“It has been argued that the product under consideration has not been
identified under the Rules governing these investigations.

It has also been argued that the petitioner has filed complaint only in the
bale form while M/s KPC produced EPDM/EPM of all forms.

The Authority recalls the findings made in the Preliminary Findings under
Para C(1) and notes that in the initiation notification dated 27.8.99 initiated
investigations for EPDM and EPM c lassified under Custom Head 4002.70 and
4002.99 respectively covering all forms under these Heads. The authority
reiterates that the investigation covers all forms of EPDM/EPM classified under
the heads 4002.70 and 4002.99.

The Authority holds that the product under Consideration in the present
investigations is EPM and EPDM rubber of all forms/grades/purities. EPDM
tubber is classified under custom sub-heading 4002.70 of Schedule 1 of the
Customs Tariff Act, 1975. EPDM is further classified under sub-heading no.
4002.70.09 under the Harmonized International Trade classification system and is
different from polybutadiene classified under ITC sub-heading no. 4002.70.01.
EPM is classified under 4002.99. «

The Authority retained the scope of product under consideration as in the
original investigation and limited itself only to the issue of the need for continued
imposition of the anti dumping duty as envisaged in Rule 23(1) such that
cessation of such duty does not lead to continuation or recurrence of dumping and
injury.

8.A. USES OF EPDM
EPDM is primarily used :

* as a blend with Butyl rubber in tyre tubes for imparting ozone resistance as .
well as reducing cost

* inautomotive extruded and moulded components (sealing strips, hoses etc)
for ozone resistance and temperature resistance

* inroof sheetings/pond liners etc as a water impermeable membrane

* in low/medium voltage cables where bendability and ozone resistance are
required

* inengine oils as a viscosity index improver

¢ in heat resistant conveyor belts

8.B. EPDM Manufacturing Process
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¢ Solution polymerisation using Zieglar-Natta catalyst systems and Metallocene
catalyst process

9. LIKE ARTICLE

Vide Rule 2(d) of Anti Dumping Rules “like article” means an article
~ which is identical or alike in all respects to the article under investigation for
being dumped in India or in the absence of such an article, another article which
although not alike in all respects, has characteristics closely resembling those of
the articles under investigation;”

In the original investigation Authority dealt at length with the issue of like
article:

“In order to examine whether EPDM rubber produced by the d omestic
industry is a Like Article to the EPDM exported from Korea RP characteristics
such as physical characteristics (size, chemical composition, raw material)
manufacturing process and technology, functions and uses, product specifications,
pricing, distribution and marketing and tariff classification of the goods have been
considered. . '

It has been argued by other interested parties that EPM and EPDM grades
are neither Like Articles, nor interchangeable nor substitutable. Also that physical
forms of the grades are different and distinct. The authority further notes that the
difference in grades and their forms of EPDM has been pointed with respect to
technology and end use. It has been argued that out of the four grades exported by
M/s ECIS only two grades viz. Vistalon 2504 and 5730 are similarto the M/s
HUL’s ENB based grades. Further the process design of exporters” and
petitioner’s grades vary and also the prices of EPM/EPDM grades vary depending
on the diene and terpolymer content. The Authority has considered these
attributes while examining the issue of Like Article with reference to various
grades of EPDM produced by the petitioner and those imported from the subject
country.. The authority holds that the EPDM from Korea RP and goods produced
the petitioner have characteristics closely resembling each other and are
technically and commercially substitutable. The Authority reiterates its findings

of the Preliminary Findings that the EPDM produced by the domestic industry are

a article to EPDM exported from Korea RP within the meaning of the Rule 2(d).

As regards, EPM, the Authority notes that these are different class of
ploymers and are not interchangeable with EPDM. The two are also classified
under different custom head. The Authority holds that EPM and EPDM are
distinct class of polymers. Since no exports of EPM are evidenced either on the
basis of response of exporters, importers and information furnished by the



THE GAZETTE OF INDIA : EXTRAORDINARY [Part —Skc. 1]

petitioners, the issue of like article of EPM exported from the subject country and
that produced by the domestic industry cannot be examined since the petitioner
also has not been able to substantiate any imports of EPM in the POI, the
authority holds the imports as deminimus.

It has also been argued that EPDM and butyl rubber are interchangeable
and that 10% to 15% of EPDM can be used for the manufactured of butyl rubber
based tubes for tyres.

The authority has considered the above argument and holds that both butyl
rubber and EPDM are classified under different custom heads and have usage of
complementing type and not of substituting or interchangeable nature. The

Authority, therefore, considers EPDM exported by Korea RP and as classified

under custom head 4002.70.09 and EPDM produced by domestic industry as Like
Article within the meaning of the Rule 2(d).”

The Authority retained the scope of like article i.e. EPDM irrespective of
the different brands of the same product produced by different producers globally
as in the original investigation and limited itself only to the issue of the need for
continued imposition of the anti dumping duty as envisaged in Rule 23(1) such
that cessation of such duty does not lead to continuation or recurrence of dumping
and injury.

10. Domestic Industry

The Original finding read:

“The petition has been filed by M/s Herdillia Unimers Ltd. (HUL) on
behalf of domestic industry. There is no dispute on standing as there is no other
producer of EPDM rubber in India. The petitioner, therefore, satisfies the standing
to file the present petition and constitutes domestic industry in accordance with
Rule 2(b) supra”

Subsequent to the Scheme of De merger of M/s HUL; M/s Unimers India
Limited became the only manufacturer of EPDM in India, Authority considered

M/s Unimers India Limited, as the sole domestic Industry under Rule 2(b) of the
Anti Dumping Rules.

11. Assessment of dumping - Methodology and Parameters

Normal value in relation to an article implies
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(a)

®)

'CQr:qparable pnce, in ordmary course of trade, for the like

article when meant for consumption in the exporting country or
~ territory., o - :

When there are no sale of the like articles in the ordinary
course of trade in the domestic market of the exporting country or
territory, or because of the particular market situation or low
volume of the sales in the domestic market, of the exporting
country or territory, such sales do not permit a proper comparison,
the normal valug shall be either

{4) Comparable representative pricesof the like article when
e exported from the exporting country or territory to an
appropriate third country, or
.

(b)  The cost of production of the subject goods in the country
- of origin along with reasonable addition for the
administrative, selling and general costs and for profits, as
determined in accordance w ith the rules made under sub-

section (6)

' 0
Provided that in the case of imports of the article from a country other thx::
ke 2ounte of origin and where the article has been merely transshipped
through the country of export or such article is not produced in the coun-: .
of export or there is no comparable price in the country of export. inc
nottiel value shall be determined with reference to its price in tlo. cornitr;

af orign.

_ The Authority sent questionnaires to all the known exporters for
the purpose of determination of normal value in accordance with section

with 9A(1)(c) of the Custom Tariff Act.

11. A. Normal Value

On an invitation from M/s KPC a team of officers visited the
Corporate Office and the plant site of M/s KPC . Discussions on the
Annual accounts of the company (M/s KPC) were held with the audit team
members of Price Waterhouse and Coopers who had conducted audit of
the company for the POL It was learnt that KPC is the sole manufacturers
of EPDM in Korea RP. M/s KPC is a joint venture between M/s. KKPC,
M/s. ECIS and M/s. JSR of Japan. There is no restriction on JSR or Exxon
to sell their EPDM brands whether of Korean origin or of any other origin
in the Korean market. The Vistalon brand of EPDM for export from
KOREA by Exxon Mobil Chemical Asia Pacific (EMCAP) is
manufactured solely by M/s KPC. EPM/EPDM and KEP/Vistalon brands
of EPDM are m anufactured from the s ame m anufacturing facility with
combined capacity of **** MT per year. There is no material difference

3797 GIF2003-—~7
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between the two brands KEP and Vistalon produced by M/s KPC in terms
of production facility used, production technology used, catalyst used, raw
material used and category of end use. Various brands and grades of
EPDM are available internationally and each manufacturer coins its own
nomenclature for commercial purposes.

For the POI:

1) Total production of EPM/EPDM was **** MT

1) KEP brand export to countries other than India was **** MT
i) Vistalon Export quantity to EMCAP was ***%MT

iv}  Vistalon Export quantity to JSR and KKPC was ****MT,

v) Domestic Sale quantity was **** MT

The exporter produces EPM and EPDM in the same overall installed
capacity of ****MT per annum. Depending upon the demand of the two they
determine their production schedule and produce EPM and EPDM accordingly.
The exporter has made a single cost of production for both the products. They
were asked by the verification team to give separate calculation of Cost of
Production for the two as EPDM requires some additional material namely Diene
which EPM does not require and production time also varies b etween t he two.
The exporter contended that they treat the two as same and had not provided the
separate Cost of production.

During the course of verification the exporter was asked to explain their
Accounting Policies and the basis of calculation of production costs which could
not be explained suitably by M/s KPC. As regards verification of cost
computation the exporter did not produce the supporting documents on grounds of
confidentiality. The verification team explained the exporter/producer that
submission/producing supporting documents before the verification team is a
requirement under Anti ~dumping Rules and any information given to the DGAD
marked ‘confidential’ are maintained confidential. However, exporter/producer
preferred not to provide sufficient data/documents to conduct a meaningful
verification. Tt has been observed that the cost of production as computed in
Appendix 8 is not correctly flowing from their data submitted in Appendix 7. The
company failed to provide relevant data as regards consumption of Raw materials,
utilities etc. As regards the cost data as provided in Appendix 7 & 8 ,the exporter
was asked to show the original records. M/s KPC claimed that these are
confidential in nature and could not Be shown to the verification team. They
produced only partiai documents for verification. Based on the same partial
information the verification team is unable to determine the correct cost of

production of the subject product and draw conclusions on the ordinary course of
trade.

Data relating to N ormal V alue and export price to India could not be
verified as the company claimed confidentiality on price information pertaining to
sale in the Domestic market, sale price to the countries other than India and sale
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price to M/s Exxon for exports to India. Exporter also failed to provide its
agreement of sales with M/s Exxon. _ '

Rule 6(8) of the Anti Dumping Rules state that :

“In a case where an interested party refuses access to, or otherwise does
not provided necessary information within a reasonable period, or significantly
impedes the investigation, the designated authority may record its findings on the
basis of the facts available to it and make such recommendations to the Central
Government as it deems fit under such circumstances.”

The authority, therefore, in view of non-substantiation of the claims of the
exporters’ arguments and the fact that the cost of production of the subject goods
and the domestic sale price has not been made available by the exporter thus not
permitting the Authority to apply the ordinary course of trade test, proposes to
construct the normal value of the exporter/producer on the basis of the sale price,
with appropriate adjustments, on the facts a vailable vide Rule 6(8) of the Anti

Dumping Rules. The Authority determined the Normal Value as US § ***** \

. per/MT.

11.B. Export price

The Authority has referenced the export price on the export sale price with

ad;ustments on packaging, inland, freight, storage, ocean freight, ocean insurance -

and commission from the facts available, vide Rule 6(8) of the Anti Dumping
Rules, for the subject goods during the period of investigation. The authority in
view of this determined the export’s price as US$ *****per/MT.

No other producer/exporter cooperated and submitted response to
questionnaire issued by the Authority.
11.C. DUMPING MARGIN:

In spite of the claims of M/s KPC (exportet/petitioner) of having not
exported the subject goods, the Authority found from the verification visit &

DGCIS data that there have been exports of EPDM during POI from Korea RP.

Subject goods were exported from Korea RP during POI. Subject goods
were manufactured by M/s KPC-and prepaied for exports to India.
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US$/ MT
Country Korea RP
Normal Value HAXER
Export Price il

Dumping Margin 7.31%

12.  Assessment of Injury

TOTAL DOMESTIC INDUSTRY (All figures are indexed) .
YEAR I YEAR Il PERIODOF

PARTICULARS INVESTIGATION

1999-2000 2000 - 2001 1.4.2001 - 30.9.2002

(18M)

Qry. VALUE Qry VALUE Qry, VALUE

IMPORTS 24.67 22.40 9.16 9.55 5.84 g.81
FROM

THE SUBJECT
COUNTRY

IMPORTS 75.33 77.60 90.84 90.45 .94.16 91.19
FROM

THE CTHER
COUNTRIES

TOTAL 100.00 100.00 100.00 100.00 100.00 100.00
IMPORTS

INSTALLED 10,000 10,000 - 10,000 -
CAPACITY . .

in MT

PRODUCTION 100.00 89.34 | 83.02 -
in MT

CAPACITY 100.00 §9.34 §3.02
UTILAZATION .

(%)

mEEGENOUS 100.00 100.00 103.88 111.51 | 877 99.5

EXPORT SALE | 100.00 100.00 7.50 9.06 40.3 15.05

OPENING 100.00 100.00 48.92 63.46 30.4 41.47
STOCK

CLOSING 100.00 100.00 93.21 98.02 1172 99.4
STOCK ‘

COST OF 100.00 100.00 87.88 97.79 119.71 129.73
SALES i

PROFIT/LOSS (100.00) (8042 . : (56.76)

INVESTMENTS ! . 100.00

NETWORTH _ 100.00 125.33

CAPITAL - -
INVESTMENT
FOR

EXPANSION

330.37

EMPLOYMENT | j00.00 96.69 85.08
(MANPOWER

STRENGTH)

DEMAND 100.00 92.75 ' 89.5
(1+5+6)

MARKET 100.00 94,76 89.17
SHARE (%)

ANY OTHER
FACTOR
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During this review authority was required to determine the need for
continued imposition of anti dumping duty in view of the changed circumstances
under Rule 23 of the Anti Dumping Rules.

The Authority c onsidered all the arguments of various interested p arties

. for examination of injury to the domestic industry. The Authority considered the

parameters indicated in the table above while examining the continued injury to

the domestic industry. From M/s KPC’s own submission it is evident that

Vistallon brand which was exported to India was produced by M/s KPC and that
M/s KPC is the sole producer of EPDM in Korea.

EPDM e xported from K orea RP attracted antidumping duty from 19" May
2000 onwards. ’

EPDM exports from Japan attracted antidumping duty vide notification
n0.16/1/98-DGAD dated 14" May 1999. The various recommendations of
Designated Authority including the duty ( converted from rupee denomination to
USD) was upheld by CEGAT vide final order No.29-30/2000-AD dated 9-2-
2000. :

The duty was levied on a reference price of

1. USD 2819.16 /MT for M/s JSR
2. USD 2933.47 /MT for M/s DSM
3. USD 2933.47/MT for other exporters

M/s JSR incidentally is one of the major share holders of M/s KPC along
with M/s KKPC and M/s Exxon. ; *

While exports from Japan remained the highest amongst all the
exports. Since provisional duty was imposed in the aforementioned case
on 24.12.98 exports from Korea increased tifl antidumping duty was
imposed in the original antidumping investigation pertaining to Korea RP.
Imports of EPDM from Japan effectively land at values almost 15% above
the reference price ( US$2445) in force from imports from Korea RP.

The Authority analyzed the existing i njury to the D omestic Industry
and likelihood of injury in the context o f the c ontinued dumping o fthe
subject goods from Korea RP which already attracted antidumping duty,
in the following context:

3797 GI/2003--8
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1 Productlon and Capacny Utxllsa.tmn (%)

The production and consequently the capacity utilization of the Domestic
Industry has been consistently falling.

Domestic industry could not utilize its full capacity because of the dumped
imports being made available to its regular customer.

2. Indigenous Sales:

The indigenous sales of the Domestic Industry have fallen from the
previous year levels and could not reach the desired due to continuous dumped
imports at lower prices even after absorption of the antidumping duty. In view of
the large and continuous a vailability o f d umped i mports i n the market from the
subject country, the domestic industry is unable to retain its custorers and the
industry was prevented from recovering the fair price of its product.

3. Selling Price :

The Domestic Industry is forced 10 sell in its home market at prices
iower than fair seliing price.

4, Stocks :

There is decline in ihe indigenous sales from the expected levels which has
resulied 12 piiing up of closing stock blocking up ﬁmds and thereby derallmg the
working capital cycle.

Also due to the slow movement of stocks, there has been a consistent fall in

the production and capacity utilisation resulting in increase in the cost of
production of the goods due v absorption of the overheads over reduced number
of units produced.

8. CostofSales:

The Domestic Industry has been incurring consistent losses. Though the
loss per MT came down which was largely due to the internal efficiencies and
efforts to minimize losses, the Domestic Industry st111 suffers material i mjury due to
the dumped imports.

6. Price suppression/depression:

The landed value of the imports‘from Korea RP is below the non-injurious
price of the Domestic Industry resulting in price suppressior/ depression.

7. Losses :
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_ Due to the dumped imports from subject country and the inability to
compete in the current state of t he market, t he P etitioners have incurred a 1oss

during the Period of Investigation as indicated from the above table. The losses

have been reduced largely due to.the internal efficiency efforts of the company
and streamling the raw material avallablhty

. 8. Employment (Manpower strength):

, _

The employment levels of the Domestic Industry have come down
substantially during the Period of Investigation. The Domestic Industry has been
forced to reduce its manpower strength due to the uncertainty and large supplies
of the dumped imports into the market.

9. Market Share (%):

The market share of the Domestic Industry has reduced during 2001-
2002. It is a fact that there is antidumping in force on imports of subject goods
from Korea, due to this there has been shift in the market sources. It is therefore a
constant threat of the dumped imports, which is evident from the table above.

It is also worth noting that the market size is shrinking temporarily and
within that the market share of the petitioner is reducing inspite of antidumping
protection in force and continuous dumped imports from Korea. Imports from
countries other than subject country either has been above the non injurious price
or of cheaper forms of foam EPDM, but for Japan on which anti dumping
measures are already in force or deminimus on a volume'basis..

10.  Significant injury margin and its effects:

The imports are at prlces 51gruﬁcantly below the selhng price of the
Domestic Industry and the non injurious price, the injury margin from Korea RP
is apparent. It has also resulted in, very slow and tedious process of decision
maklng in investing, threat of eroding the net worth and insufficient resources for
expansion.

11.  Price under selling and price undercutting
It was observed that there were several instances when domestic industry

lost its customers because of dumped imports from, [Korea RP. Subject goods were
sold in the domestic market in a price range of 37% depending on the availability

of the dumped imports. Price underselling has forcq:d the domestic industry to sell

subject goods at times at price lower than the fair selling price and the 1anded
value of the subject goods.

12.  Networth and return on investment of the company has increased
essentiaily as a result of the scheme of demerger from erstwhile M/s HUL and
rescheduling of assets and liabilities . However cash flow has suffered due to
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13.

14.

15.

16.

blocking of capital in the form of increasing closing stocks and strained working

capital.

Injury margin was computed on the basis of customs duty prevalent during
the period of investigation. During the same period of investigation all parameters
considered for computation of Dumping Margin, Landed Value and NIP in
accordance with Rules 6, 10 and 11 of Anti Dumping Rules. The period of
investigation selected was in close proximity of the date of initiation and in
accordance with the practice of the Designated Authority.

Landed Value

The landed value has been determined for the subject goods after adding
to the weighted average c.i.f. price the applicable level of customs duties (except
duties levied under Section 3, 3 (A), 8B, 9, 9(A) and 1% towards landing charges.
For the different customs duty applicable during period of investigation weighted
average of the subject goods imported was considered.

Non-Injurious price

While determining the non-injurious price for the like articles for the
domestic industry, the Authority has used the actual verified cost of production of
the subject goods for the p eriod o f investigation to d stermine o ptimum cost 0 f
production for the domestic industry taking into account the normated best
consumption norms of the domestic industry and the actual price of the raw
materials which are consumed for the production of the subject goods during the
period of investigation. For calculation of injury margin, the authority compared
the weighted average ex-factory non-injurious price of the subject goods
determined for the period of investigations with the landed value of imported
goods. '

Duty upto dumping margin:

The Authority recommends the amount of anti-dumping duty equal to the
margin of dumping or less, which if levied, would remove the injury to the
domestic industry.

INTEREST OF INDIAN INDUSTRY AND OTHER ISSUES

In India the demand pattern is distributed as under :

¢ Tyre Tubes - 42%
s Automotive — 48%
e Others - 10%
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ii)

iii)

The auto industry (directly and indirectly), is the dominant influencer of EPDM
demand in India. Demand from Construction industry is almost nil.

International demand are as follows :

e Automotive -37%
e Plastic Modification - 16%
s Construction -15%
o Technical Article -13%
e (Cable - 9%
o Qil additives - 6%
o Tyres - 4%

The Authority holds that the purpose of anti-dumping duties, in general, is to
eliminate dumping which is causing injury to the domestic industry and to re-
establish a situation of open and fair competition in the Indian market, which is in
the general interest of the country.

The Authority also recognizes that the imposition of anti-dumping duties might
affect the price levels of the products manufactured using subject goods and
consequently might have some influence on relative competitiveness of these
products. However, fair competition on the Indian market will not be reduced by
the anti-dumping measures. On the contrary it will help maintain availability of
wider choice to the consumers of subject goods at fair prices. Anti Dumping
Duties are levied, in order to arrest dumping which causes injury to domestic
industry and to re-establish a situation of open and fair competition in the
domestic market. It aims to redress the unfair advantages gained by dumping
practices and prevent the decline of the domestic industry. Imposition of such
duties would riot restrict imports from the subject countries nor would they affect
the availability of the product to the consumers. Normally, fair competition on the
Indian m arket is not reduced by the anti dumping measures, particularly if the
levy of the anti dumping duty is restricted to an amount nécessary to redress the
injury to the domestic industry, as and when subject goods are exported at
dumped prices from subject countries.

-

vl

The Authority notes that the imposition of anti-dumping measures would not
restrict imports from Korea RP in any way, and, therefore would not affect the
availability of the product to the consumers. The Authority in an Anti Dumping
investigation is required to establish the presence of dumping, material injury to
the industry and the causal link of such injury from imports from the subject
country.
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d

CONCLUSION

It is seen, after considering the foregoing that:

The subject goods originating in or exported from the subject country have been
¢xported to India below Normal Value, resulting in dumping.

The present review investigation had been initiated at the request of the exporter.
During this review authority was required to determine the need for continued
imposition of anti dumping duty in-view of the changed circumstances.

The Authority found that in spite of anti dumping duty in force subject goods have
been exported to India from subject countries at dumped prices.

The domestic industry continues to suffer injury. The withdrawal of anti dumping
duty will lead to intensified dumping and increased injury.

Therefore, it is considered necessary to continue definitive anti-dumping duty on
imports of subject goods originating in or exported from the subject country.

The Authority recommends imposition of definitive anti-dumping duties on all
imports of EPDM originating in or exported from Korea RP. The anti-dumping
duty shall be the difference between US$ 2418.5 and the landed price of imports
per MT.

It is considered to recommend the amount of anti-dumping duty equal to the
margin of dumping or lower so as to remove the injury to the domestic industry
accrued on account of dumping, Accordingly, it is proposed that definitive -anti-
dumping duties equal to the difference between the amount of Column 9 of the
Table below and the landed value of subject goods in US$/MT be imposed by the
Central Government, on all imports of subject goods originating in or exported
from subject country under Chapter 4002 of the Customs Tariff Act.
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Sl. Sub- Description | Specification | Country { Country | Producer Exporter Amt of
No | heading| of goods of origin of export Duty =
Reference
Price
(indicated
below) less
Landed
Value
(USD/MT)
M (2) (3 ) (5} (6) (N )] 9
1. | 460270 | EFDM Ethylene Korea Korea Mis M/s KPC 24185
propylene RP RP Kumho
Disne Rubber | Polychem
N Co. Ltd.
(M/s KPC)
2. 4002.70| EPDM Ethylene Koraa Korea M/s KPC Any other | 2418.5
propylene RP RP éxoept M/s
Diene Rubber KPC
3. 4002.7¢| EPDM Ethylene Korea Korea Any other M/s KPC 2418.5
propylene RP RP except
_ Diene Rubber M/s KPC
4. | 4002.70{ EPDM "Ethylene Any Korea Any producer] Any exporter | 2418.5
propylens other RP
Diene Rubber | except
Korea
RP _
5. 4002.7¢| EPDM E't'hy_lene Korea Any Any producer| Any exporter | 2418.5
propylene RP other
Diene Rubber except
Korea
RP

g) An appeal against this order shall lie to the Customs, Excise and Service Tax

Appellate Tribunal in accordance with the Act supra.

h) An application for review under Section 9(A) (5) of the Customs Tariff Act, 1975
may be filed six months before expiry of the definitive duties._

ABHIJIT SENGUPTA, Designated Authority
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