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[ R/ H1/IV/143/04-s1me. ]

TARIFF AUTHORITY FOR MAJOR PORTS
NOTIFICATION

Mumbai, the 31th January, 2005

No. TAMP/33/2003-NMPT.—In exercise of the powers conferred by Section 49 of the Major Port Trusts Act, 1963
(38 of 1963), the Tariff Authority for Major Ports hereby approves the proposal received from the New Mangalore Port
Trust (NMPT) for revision of rentals of land leased on long/short term as in the Order appended hereto.
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Tariff Authority for Major Ports
Case No. TAMP/33/2003 - NMPT

New Mangalore Port Trust (NMPT) “--- Applicant

ORDER
(Passed on this 20th day of January 2005)

This case relates to a proposal received from the New Mangalore Port
Trust (NMPT) for revision of rentals of land leased on long/short term.

2. The lease rentals for the NMPT lands were last fixed in February 1997
and were due for revision in February 2002. The NMPT had eartier submitted a
proposal in February 2002 for revision of lease rentals; but, subsequently, it desired to
place its proposal before its Board of Trustees for further discussion / clarification.
Since the proposal could not be kept pending indefinitely, this Authority had closed the
case as withdrawn and it was decided to consider revised proposal afresh, when

received,

3.1. In this backdrop, the NMPT has filed the instant proposal. The NMPT
has made the following main points in its proposat:

{i). The Policy Guidelines issued by the (then) Ministry of Shipping (MOS)
vide letter number PT/17011/55/87-PT dated 1 April 1995, require
constitution of a Commitiee of respective port Chairman, representative
of MOS and District Revenue Authority among others for
recommending the Scale of Rates of port land apart from other
guidelines prescribed in this regard.

ii). in the Board Meeting held on 24 May 2002, some of the Trustees have
objected the formation of the Committee specifically with reference to
the words ‘among others’.

This point was referred to the MOS for ctarification. The (then) MOS
vide letter No. PT-17011/151/95-PT dated 11 September 2002 has
clarified that there is no need to have a Committee for recommending
the Scale of Rates. Scale of Rates are to be recommended by the
Board of Trustee, and fo be fixed by TAMP. Chairman of the Port
concerned has to place the proposal before the Board. Chairman may
associate any one suitable officer for finalizing the proposal, which is to
be considered by the Board first and thereafter by TAMP.

(ii). In compliance of the above directions of the Govt. the NMPT
reconstituted the Committee with the Chairman (NMPT), Chief Engineer
(Civil), etc., as the member among others.

3.2 The salient points of the report of the Committee and its
recommendations with reference to fixation of lease rents of the NMPT lands for the
period 2002-2007 are as follows:

(i) The market value of land in and around the port area during the year
2000-2002 made available by the District Registrar Office was
examined. A large variation in the value was found due to various
reasons like locational advantage, approach from highway, etc.

R
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(ii).

(i),

{iv).

vy
AT

(vi).

3.3.

The base of the lease rent is to re-fixed after a period of 5 years as per
the guidelines of the Govt. which is fairly a iong period. it has therefore,
considered desirable to take into account the average of the highest
registered value of land transactions in villages i.e. Panambur, Bangra
Kulur and Kuilai village. Accordingly, the average of the highest value of
the land transactions of the three villages was arrived at Rs.51.18 lakhs
per acre.

Out of 1908 acre of the port land, around 42% (i.e. 800 acres) is
covered by road, public places, markets, water supply etc. Considering
the fact that only 58% of the total land is available for use, the
Committee has assessed effective rate of land at Rs.88.15 lakhs per
acre.

Development cost of Rs. 25.99 crores for the period 1997 to 2002 was
allocated to 1108 acres of land available for lease which works out to
Rs. 2.34 lakhs per acre. This development cost was also added to the
land cost and the total cost worked out to Rs.90.50 lakhs per acre.

Raturn @ 15% on the land and development cost is conciderad for
fixation of lease rentals in line with the method adopted for fixation of
lease rentals in 1897,  Accordingly, the lease rent works out at
Rs.27.95 per sq.mtr. per month.

The Committee, however, did not suggest this higher rate, but,
recommended to keep the lease rentals as suggested by the previous

Committee i.e. at Rs.12.13 per sq.mtr. per month for open area outside
the security wall,

The proposal was considered by the Board of Trustees on 25 March

2003. The various members opposed the proposed rate as they found it to be much
high compared to the rates prevailing in the neighbouring ports of Tuticorin, Vizag,
Cochin, etc. The Board of Trustees after detailed deliberations recommended the
lease rentals to be fixed at Rs.9/- per sq.mtr. per month. Accordingly, NMPT has
computed the lease rentals for various divisions proportionately.

34.

The lease rentals proposed by the NMPT and the proposed

conditionalities governing the same are as given here under:

SkLNo. Particular Licence / Lease less than | Licence / Lease more than
one year one year
{per 100 sg.mtr. per|{per 100 sq.mtr. per
month) month)
Inside the | Outsidethe | Inside the | Outside the
Security | Security Security Security
Wail Wall Wall Wall
1. Open area 1090 975 990 800
' (730)
2. Semi Paved stack 1240 1125 1155 1050
yard {730)
3. Paved stack yard 1650 1500 1570 1425
(1580)
4. a) | Covered space 3780 3675 3500 3500
(3403)
b) | Platform 3620 . 3520 3450 3350
' (3239).

RFY GL oS5
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(** The rates in the bracket are the existing rate applicable til 19 February 2002, 1t

may be noted that in the existing SOR, no separate rates are prescribed for each
zones for less than a year/ more than a year or for inside/outside security wall.)

1. The above rates shall be effective from 20.2.2002.

2. The above licence fee will be increased at uniform rate @ 5%
(compounded) rounding off to the nearest rupee every year with an
option to the Port Trust to re-fix the base after every § years.

3. Security deposit equivalent to one month's license fee shall be payable
at the time of allotment for licence upto 12 months and 3 months licence

fee upto 3 years.

4, The aliotments on long term basis will carry payment of premium
upfront fee as land rentals at the above rates and a nominal rate of
Rs.1/- per annum.

5. All other conditions notified as per the notification of the Kamataka
Gazette dated 20.2.1997 is applicable.

3.5. The NMPT has sought approval of the said proposal from this Authority
with retrospective effect from 20 February 2002.

4.1. In accordance with the consultative procedure prescribed, the proposal
was circulated to the concerned users/ user organisations for their comments.

42 A copy each of the comments received from the above users was

forwardsd to the NMPT a¢ feadhack information. In ragpenes the NMPT hag fumished

its observations.

5. Based on a preliminary scrutiny of the proposal, the NMPT was
requested to furnish clarifications / additional information on various points. In
response to the queries raised by us, the NMPT has furnished the requisite details
which are summarised below:

(i). The port has acquired 1908 acres of land in Panambur village,
Baikampady and Tannir Bavi village. Out of these, the port has
developed 885 acres of land. The balance of 1023 acres is outside the

security wall. Apart from these, the port has acquired 444 acres of land -

in Kudupu village and Bondel village for quarry.

(i).  Original cost of the land is reported to be Rs.2.93 crores and Rs.25.99
crores has been incurred for development of the land for the period
1997-98 to 2001-02.

(ili).  The bifurcation of development cost village-wise is not possible since
records are maihtained on asset code like roads, drains etc., and are
not related to the particular land. It has, therefore, allocated
development cost on pro-rata basis.

(iv). The port land was acquired between 1962 to 1971, and hence the
market rate worked out based on cost of land and allied services may
not hold good in the current year and hence market rate of land in the
adjoining villages is considered for arriving at a reasonable / prevailing
market rate. While determining the market value of land, each category
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6.

(v).

{vi).

(vii).

(vii).

(ix).

| .
of land has not been considered. Since the port is within the limits of

Municipal Corporation and the realistic value of land transactions that
have taken place in and around port area and adjoining villages have
been considered. This is in accordance with the existing guidelines of
the Ministry for determining the market value of land.

Since the land inside security wall is the restricted area with CISF
security, the market rent for such land is considered @ 10% above the
market rate of the land outside security wall.

The land at NMPT is nearer to the main road and hence comparable
with the highest value of the land in the market. Wide variation in the
lowest and the highest value of land transaction is mainly due to the
proximity to the main road, locational advantages, the developmental
activities in and around the land, the cost of infrastructure, etc.

The guidelines for revision of lease rentals issued by the Ministry vide
letter dated PT/17011/64/2002 dated 17 July 2001 states that at the
time of revision of the base lease rentals, the port trust shall ensure that
the revised rates of land are enhanced to match the prevaient market
rate for simifar land in the adjoining area of the port. The average of the
market rate of land or weighted average rate may not present the
realistic prevalent rate and, therefore, the highest market value of land
has been considered to arrive at true market rent in view of its land
being nearer to main road.

The revision of the lease rentals in the past (1997) was made
considering the rate of retum @ 15% of land cost based on the similar

rodbn A ratiaen Adands st thaea RAie asbm idm dnm lamesn i
1V WA Il Guuplcu IJ’ LY L] F'"lllatl} "ll]lb GpplU\lllls LIS 1o 1wl

users like M/s. Pure Palm Ltd. (1992}, M/s. Universal Agro Produce
(1994). In view of the precedence available, the instant proposal has
been formulated considering 15% return on land cost. It has also
confirmed that the Ministry has not prescribed any guidelines for the
fixed rate of return in case of land.

The lease rentals for the period less than one year has been proposed
to accommodate the requirements of Clearing & Forwarding Agents
who opt for short period of lease. Further, in order to encourage long
term association with the port, concessional lease rentals are proposed
for allotment of land for more than one year.

The basic rate of Rs.9/- per sq.mt. for land outside security wall has
been arrived. Subsequently, based on the previous lease rentals and
depending upon the area available under different zones, divisions and
the development cost, etc., the lease rents are suitably proposed for
different subdivisions and zones. It may, therefore, not be possible to
explicitly find out the reasons for incremental iease rentals under each
zone, divisions and sub divisions. The differential in the lease rentals
inside and outside the security wall has, however, been maintained at
10% similar to the existing Scale of Rates,

When this case was under process, the (then) Ministry of Shipping

(MOS) vide its letter No.17011/55/87-PT dated 8 March 2004 issued revised Land
Policy for implementation of all major ports {(except the Kolkata Port Trust and Mumbai

Port Trust).
was requested to review and, if necessary, revise its proposal.

In view of the new land policy issued by the Government, the NMPT
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7.1. The NMPT in response has stated that there are no changes in the
revised guidelines of the {then) MOS except for the rate of return prescribed at ihe
level 6% on the market value to arrive at the lease rentals and secondly annual
escalation of lease rental is reduced to 2% from existing level of 5%. Accordingly, it
has re-computed the lease rentals reckoning 6% return on the market value of land
and development cost as against 15% return considered by it earlier.

7.2. The lease rental derived by the NMPT considering 6% return on market
value of land as per State Govt. Ready Reckoner and average of actual transactions
registered in the last three years is tabulated below:

Basis of | Cost of the | Cost of the | Develop- | Lease rent Lease rent Lease rent
Land value land land ment computed computed | computed @
(without cost {@ 6% rate (@ 6% rate 6% rate of
port used . of return of return) return on
land 42%) excluding Plus 6% cost of the
development | return on land
cost development | (without port
cost used land)+
8% return on
dovelepment
cost
{Rs. per {Rs. per {Rs. per
(Rs. per {Rs. per {Rs. per | sq.mtr. per | sq.mir. per s$q.mfr. per
hactare) hectare) hectare) menth) month} month)
). As per | 1,85,25,000 | 3,19,00,451 | 5,79,380 9.26 9.55 16.23
State Govt. .
Ready
Reckener
ii). Average | 1,65,05,000 | 2,76,47,058 | 5,789,380 8.03 8.31 13.82
rate of {excludes
actual return on
transactions development
registered cost)
in fast three
years
7.3. Highest accepted tender of port land for similar transactions is also

furnished by the NMPT which is found to be in the range of Rs.12 to Rs.26/- per sq.
mtr. for various purposes of allotment of land. it has also stated that appointment of
any approved valuer for the purpose of arriving at the port land is not considered

feasible.

7.4. As against the revised computation stated above, the rate proposed by
it earlier was Rs.9/- per sq.mtr. per month for open area outside the security wall and
then adjusted suitably for other areas. The NMPT has, therefore, requested to approve
the lease rentals proposed by it as per its original proposal except for the modification
in the annual escalation in lease rentals at 2% in line with the revised guidelines of the

MOS.

8. A joint hearing in this case was held on 8 September 2004 at the NMPT
premises. At the joint hearing, the NMPT and the concerned users have made their
submissions. In addition to that the Central Warehousing Corporation (CWC),
Hindustan Petroleum Corporation Ltd. (HPCL) and the Mangalore Liguid Impex Pvt.
Ltd., (MLIPL) have made written submissions reiterating the points made by them

earlier.

e emene
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9.1. At the joint hearing, the users had pointed out that they were not aware
of the new guidelines issued by the Government in March 2004 with reference to
fixation of lease rentals by the major ports. The NMPT was, therefore, advised to
circulate its revised computation along with copy of the new guidelines issued by the
Gowt. to the users for their comments, if any.

9.2 In response to the above, the Mangalore Chemicals & Fertilizer Limited
and the Kanara Chamber of Commerce and Industry have furnished their comments
on the proposal of the NMPT with reference to the revised guidelines of the Gowt.
proposal. We have not received comments from any other user in this regard despite
reminder.

9.3. The comments received from the MCFL and the KCCI was forwarded to
the NMPT. In response the NMPT has furnished its observations.

10.1. ~ As decided at the joint hearing, the NMPT has furnished a statement
showing the details of the existing land leased to different parties, present lease
rentals, efc.

10.2. The NMPT has subsequently furnished the basis of computation of Rs.
9 per sq. mtr per annum for open area outside the security wall. This computation is
based on the average of highest transaction value of the lands in three villages for the
last three years and considering a return @ 6% per annum. The rate thus arrived has
been increased by 25% to arrive at the rental on real market value. It has also clarified
that the rate for semi paved yard and paved stack yard for both long term and short
has been proposed 25% less than the rate recommended by the Committee. A
summary of this computation is as follows:

Sl. | Particulars (in Rs)
No.
1. | Average highest transaction value of three villages for the three 60,82,260
years {Rs. per acre).
2. Return computed @ 6% per annum {(Rs. per acre) 3,64,936
3. | Rate per sq. mir. per annum 7.51
4 Rate after adding 25% to the above rate to amive at the real 9.39
market value { per sq. mtr. per month)

1. The proceedings relating to consultation in this case are available on
records at the office of this Authority. An excerpt of the comments received and
arguments made by the concemed parties at the joint hearing will be sent separately
to the relevant parties. These details are also available at our website

www.tariffauthority.org.

12. With reference to the totality of the information collected during the
processing of this case, the following position emerges: _

(i). This Authority has been fixing lease rents for Port Trusts fands following
the extant Government guidelines on land and water front management
of major ports. The proposal initially submitted by the port was
reportedly based on the Government guidelines issued in 1995, as
amended from time. The Committee constituted to consider rate
revision is found to be not in line with NMPT. But, the port has
explained that it had constituted the Committee based on a clarification
given by the Government fo a specific reference in this regard made by

the NMPT.

When the proposal was in process, the Government announced . its
revised land policy guidelines in March 2004. The NMPT was
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(ii).

(V).

accordingly advised to modify its initial proposal to reflect the revised
policy guidelines of the Government. The revised proposal of the
NMPT is, therefore, taken up for consideration.

The lease rentals of the NMPT were last approved by the (then)
Ministry of Surface Transport and notified in the Karnataka Gazette on
20 February 1997 with approval of the Government. Some of the users
have objected to the retrospective fixation of rate w.e.f. 20 February
2002 proposed by the port.  Mangalore Chemical Fertilizers Limited
(MCFL) and some other users have pointed that the NMPT proposal
seeks ahead-of-schedule revision since the earlier rates notified in
February 1997 prescribes revision of rates once in seven years. itis
relevant here to mention that based on the Govt. guidelines issued in
March 1998 the conditionality relating to periodicity of revision
prescribed in the 1997 Notification was modified from seven years to
five years by this Authority in its Order dated 28 December 1999. That
being so, the proposal of NMPT does not seek any ahead of schedule

review.

The revised guidelines issued by the Govt. also requires revision of the
base rate once in five years. The NMPT has accordingly sought
approval to the revised rates retrospectively w.e.f. 20 February 2002 i.e.
on expiry of five years from the effective date of the implementation of
the previously revised rates. In view of the clear Govt. guidelines in
this regard, it is inevitable to consider revision of lease rents at NMPT
retrospectively from 20 February 2002 even though this Authority does
not ardinarily resort to retrospective fixation of rates.

Worldwide Shipping Inc (WSI) has contended that the lease rent for
semi paved stack yard was fixed at Rs. 730 per 100 sq. mtr. per month
by this Authority w.e.f. 3 December 2001 and, therefore, there is no
justification for re-fixing the base within three years for this particular
item.

In case of semi paved stack yard, this Authority in its Order had
accorded retrospective approval of the (then) applicable lease rent for
open space for the period 2 February 2000 tilf December 2001 and for
the subsequent period Rs.730 per 100 sq. mtr. per month was
approved subject to annual escalation of 5%.

It is relevant to mention that the value of tand considered at that time for
fixing rent for semi paved stack yard was based on the market value as
of 1996 and hence as per the Govt. guidelines, the rent for this category
also falls due for revision along with other items of lease.

The earlier as well as the r vised guidelines of the Government clearly
lay down the procedure to be adopted for determining the market value
of the port lands. The revised land policy guidelines specifically
prescribe that market value of land can be determined taking into
consideration the factors like State Govt's ready recknor value, the
average rate of actual transactions in last three years for the lands in
the port's vicinity, highest accepted tender value of port lands, rate
arrived at by the approved valuer and any other relevant factors.

The NMPT in the revised proposat has furnished computation based on
State Govt's ready reckoner and average rate of highest transaction of
the three villages for the year 2001-02. Highest accepted tender value
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of port land for similar transaction us also furnished which is found to be
higher than the computation done based on market valuation of iand.

Most of the users have objected to the methodology of land valuation
adopted by the NMPT which takes into account the highest transaction
values.

Majority of the users have suggested that the sale value fixed by the
Kanara Industrial Area Development Board (KIADB) for industrial land
in Panambur village at Rs.12 lakhs per acre may be considered as
reference value. The NMPT has, however, clarified that the land at
KIADB is an undeveloped land to be developed by prospective
entrepreneurs for setting of small scale industries whereas the NMPT
land is meant for handling cargo through the port and is strategically
located near the port. In view of this clarification, the comparison of the
port iand with that of the KIADB is not found to be appropriate.

It is noteworthy that the avérage market value of land considered by the
NMPT is largely influenced by the methodology adopted for
computation of considering the highest transaction value of the three
villages as against the Govt. recommendations to consider average of
actual transactions. The argument of the port that since its lands are
nearer to the main road, it is comparable to the highest value of land in
the adjoining village and hence the valuation of land done by it may be
accepted is not found to be very realistic. It may be more appropriate to
consider weighted average of the transaction value, as rightly opined by
the Kanara Chamber of Commerce and Industry. In the absence of
details of different transactions in these places made available, the
valuation reported by the NMPT is relied upon in this analysis subject to
the moderations prescribed in the succeeding paragraphs.

(V). The NMPT has escalated the market value of lands by 42% to arrive at
effective market rate for port lands on the ground that 42% of the port
land is not available for lease. 1t has accordingly computed the lease
rent at Rs.16.24 and Rs.14.11 per sq.mtr.per month as against the
lease rent of Rs.9.55 and Rs.8.32 per sq.mtr. per month if no escalation
in the market value is allowed. As rightly pointed out by the Kanara
Chamber of Commerce and Industry (KCCI), the land covered by public
place markets, parks, greenery, etc., are mainly for the benefit of port
staff and not only for lessees. The Government guidelines in this
regard prescribe reckoning market value only. Just because part of the
estate is not commercially exploited, the market value of leased land
cannot undergo any change and the lessees will not be made to pay
higher rent for under utilisation elsewhere. The average market value
for computation of lease rent is, therefore, moderated by eliminating the
scale-up factor applied by the port.

(vi). The NMPT has proposed to restrict the revised lease rent to Rs.9 per
sq. mtr per month for open area allotted outside the security wall. In the
revised calculation, the port has not applied the scale up factor to the
extent of under utilisation of land. Instead, the NMPT has escalated the
land cost (based on the average of highest transaction value of the
three village for three years) by 25% to arrive at the real market value.
The Govt. guidelines permits average of actual transaction to be
escalated by 2%, as may be necessary. Since the NMPT has,
considered the average of the highest transaction values there is no
justification for escalating the market value of land any further. That
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(i)

(iii).

being so, average of highest transaction as reported by the port at
Rs.60.82 lakhs per acre is relied up for the purpose of this analysis.

The NMPT had initially sought 15% return on the market value of lands
which has subsequently been scaled down to 6% in line with the
revised policy guidelines of the Government. It is noteworthy that many
of the users have also suggested to allow return at around this level.

Another relevant element in computation of lease rental is the
development cost. There can be a view that the various development
works carried out by the NMPT may be one of the important factors
leading to appreciation of land value.  That being so, allowing return
on the market value of land and also on the development cost may
tantamount to double counting. Though the earlier Government
guidelines of 1995 were specific insofar as considering the development
cost of land while fixing the lease rentals, the revised guidelines of 2004
are not explicit about allowing or disallowing return on development
cost. If at all, the revised guidelines are more comprehensive to include
various factors other than the recorded transaction value of nearby
tands for determining the market value of the port lands.

The NMPT has admitted that development costs were considered
earlier while fixing the lease rent in February 1997. Even though the
NMPT has included an element of development cost to arrive at the
maximum level upto which the lease rentals can be revised, this
element stands eliminated from the proposed rates for two reasons.
The NMPT has decided to restrict the lease rentals to Rs.9 per
sq.mt.per month which is well below the ceiling level of rent arrived by
the port. Secondly, the port has perhaps decided to avoid duplication in
view of the fact that it had introduced a 25% escalation to arrive at “real®
market value. For reasons explained in the preceding paragraph,
escalation in the land cost by 25% cannot be allowed. It is, therefore,
necessary to consider actual development cost at written down value
and allow a return @ 15% thereon in line with the approach adopted
while fixing lease rentals for Tuticorin Port Trust lands recently.

The NMPT has reported that Rs.25.99 crores has been spent towards
development of roads, drains, electricity upgradation, etc., during the
period 1997-98 to 2001-02. The development cost furnished by the
NMPT for each of these years are at the original cost and not at the
depreciated value. Further it is not clear whether this expenditure is not
accounted for in the last general review of rates for cargo and vessel
related charges. This Authority has recently decided to allow a retum of
15% on the written down value of development cost in the case of TPT.
In order to arrive at the written down value, the development cost
reported by the NMPT has been adjusted assuming the average iife as
25 years for such assets in the absence of exact rates of a depreciation
for different relevant assets available. This approach was adopted
while disposing of a similar proposal from TPT recently.

The port has reported that out of 1908 acres of land acquired by itin the
three villages, 800 acres is used by the port and balance 1108 acres is
available for lease. The NMPT had earlier apportioned this development
cost over land available with the port for lease but, not on the fand used
by the port. The entire development cost cannot be loaded only to the
lessees. The deveiopment will benefit other port activities as well as
the port to the extent of lands under its occupation. I is, therefore,
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found reasonable to allocate development cost for each category on
actuais or on prorate basis. The NMPT has expressed iis inabiiity {o
furnish computation for each category of iand. In the absence of such
details, the development cost at written down value is equally
apportioned on the entire port land. The admissible development cost
will qualify for a return of 15%.

Subject to the above analysis, the revised lease rentals will be as

hereunder:

(Rs. in lakhs per acre)

Sl. | Particulars (in Rs)
No.
1. | Computation of Return on the land vaiuation
(i). Average highest transaction value of three village for
the three years 2001-02 to 2003-04 as reported by the
NMPT.
(Rs. per acre) 60,682,260
(ii). Return computed @ 6% per annum on the land value
(Rs. per acre) 3,64,936
{Rs.por 5G. mir. per meonth) 7.51
2. (i). Development cost (depreciated value) {Rs. per acre) 1,21,067
(i). Retun computed @ .15% per annum on the
development cost (Rs. per acre) 18,160
(Rs.per sq. mir. per monih) 0.37
3. Lease rent per sq. mitr per month [1(ii}+ 2{ii}] Rs.7.88
rounded off tn Rs,
Rs. 7.90
(xi). The lease rent applicable as on 19 February 2002 for open area outside
the security wall is Rs. 730 per 100 sq. mir. per month as against the
revised lease rental of Rs. 790 per 100 sq. mtr. per month shown in the
table above which will have retrospective effect from 20 February 2002.
If the revised rates are implemented, it will result in an effective
increase of 8.2%. It is noteworthy that the lease rents would have gone
up by 5% w.ef. 20 February 2002 due to the automatic escatation
clause, even without any revision.
(xii). The existing Scale of Rates does not prescribe differential rates for

various categories of land aliotted on short term and long term lease
and for inside/ outside the security wall. The only conditionality
prescribed is about levy of 10% surcharge if the allotment is made
inside the security wall.

The NMPT has now proposed different set of rates far short term/long
term and for inside/outside the security wall for various categories. The
impact of the proposed rate will be in the range of 23% to 34% in case
of open areas and 44% to 54% in case of semi paved stack yard with
reference to the corresponding rates applicable as on 19 February
2002. In the case paved stack yard, there will, however, be a reduction
of 5% to 10% with reference to the rate applicable as on 19 February
2002. In case of covered warehouse and platform space, the impact of
the proposed rate will be a marginal increase in the range 1% to 3%
and a reduction of around 4% for this category of lands on long ferm
basis inside the security wall,

‘379 4T[oS-7
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*In the existing SOR separate rate is prescribed for paved ore stack yard
at ianding piaces and paved yard at marshaiiing yard. However, in the
proposed schedule no entries are found for these items.

The NMPT has not furnished any basis for computation of lease rents
for long term and short term basis for various categories except for
allotment of land in open area. The NMPT, after repeated requests,
has only clarified that the rate for semi paved stack yard and paved
stack yard is proposed 25% less than the rate recommended by its
Committee.

The classification of land recommended by the Commitiee is
appreciated, as it appears to follow the functional utilisation of lands and
tenure of lease. At the same time, it is difficult to endorse the proposed
differential rates without any scrutiny as neither the NMPT nor the
report of the Committee explains the basis of computing different set of
rates for different categories.
In the absence of any reasonable basis explained for different set of
rates proposed, this Authority is constrained to allow the existing
classification of land to continue for the purpose of lease rents and
revise the lease rentals by allowing a uniform increase of 8.2% over the
lease rentals prevailing as on 19 February 2002. The existing
conditionality about levying 10% higher lease rent in case of land
licensed inside the security wall for less than one year may be allowed
“to continue as prescribed in the existing SOR. The rates for covered
space, paved stack yard and platform space are aiso increased
uniformly by 8.2%. Since the rates approved by this Authority are ceiling
level and the NMPT has already been given a flexibility to charge lower
rates in view of a general order passed, the port can operate at a lower
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(xiii). Uniform increase in the lease rentals for different categories of lands is
found to be inevitable in view of the gaps pointed out earlier in
determining market value and development cost for individual
categories of lands. The NMPT is advised to follow a more scientific
and rational approach white formulating the proposal for revision of the
lease rentals for different services at the time of next revision.

(xiv). The New Mangalore Port Clearing and Forwarding Agents Association

3 (NMPCFAA) have argued against annual escalation in lease rentals
since the base is re-fixed every five years. The relevant Government
guidelines stiputate that the lease rents fixed are subject to an
automatic-annual escalation.
in terms of 1995 Govt. guidelines, the annual escalation in lease rent is
at 5% {(compoundable). In the revised guidelines of March 2004, the
quantum of annual escalation is reduced to 2%. The NMPT in its
revised proposal has agreed to reduce the annual escalation to 2% in
accordance with the Govt. guidelines.  In view of this position, the
annual escalation is prescribed at 5% p.a. (compounded) for the period
upto 19.2.04. Thereafter, the revised and reduced annual escalation @
2% p.a. will be applicable.

(xv). Tanir Bhavi Power Company Private Limited (TBPCPL) has pointed out
the fand allotted to it is outside the security wall of the port and that
major part of the land is for laying pipelines buried below the ground .
level. It has argued that the since the surface area is physically free the
lease rent leviable on other users either for land aliotted inside or
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outside the security wall shoutd not be made applicable in its case.
The NMPT has clarified that the port has aliotted the land to this user
and the lease rent applicable for that land is leviable irrespective of the
purpose for which the fand is being used. Even though the points made
by TBPCPL, prima facie, deserve consideration, this Authority does not
like to interfere with the ongoing lease agreement. Notwithstanding this
decision, the NMPT is advised io examine the issue of way leave
charges and come with a suitable proposal for fixing such charges
within 6 months. .

The Mangalore Liquid Impex Pvt. Ltd., (MLIPL) has pointed out that
lease rent paid by it is 24.71 per sq. mir. per month which is very high in
comparison to Rs 7.61 per sq. mtr per month appiicable as per the
Scale of Rates of the NMPT. It has requested that there should not be
any discrimination between the users as vegards levy of lease rentals.

The NMPT has reported that land was allotted to the MLIPL on short
term lease basis at the rate of Rs.18/- per sq. mir. p.m: similar to the
rate for lease of land adjacent to this land allotted for similar activities to
another firm. Since this rate was accepted by the MLIPL during the
time of allotment of land on short terms basis, any reduction in the
accepted rate will be the violation of conditions of agreement.

Further, some other users ike Hindustan Petroleum Corporation
Limited (HPCCL)} and Universal Agrc have pointed out that the
escalation clause prescribed in their respective Lease Agreements is
10% as against 5% prescribed in the Scale of Rates and 2% proposed

Sy the MMPT now in view of the reviced Gout, guidelines, They have

therefore, requested to reduce the rate applicable to them and to refund
the differential.

There is no deubt that the rates notified in the Scale of Rates form the
basis of recovering lease rents. Section 49 (3) of the MPT Act allows a
discretion to Port Trusts to charge at a rate more than that prescribed in
the Scale of Rates, when lease is given by auction or by inviting
tenders. Further, the NMPT has pointed out that the leases in these
cases were granted after obtaining the clearance of the Government to
the terms and conditions. In view of this position and recognising inat
individual lease agreement had been signed between the concerned
lessees and the port, this Authority does not find it appropriate to order
any reduction in the jease rent envisaged by the said agreements.

Prima facie, the advantage of new Scale of Rates will not go to them.
This is due to the fact that they had themselves accepted the rates
which they are paying at present and accordingly signed the lease deed
after the proposal were approved by the (then) Ministry of Shipping as

‘stated by NMPT. For the same reasons it is not possible for this

(xvii).

Authority to review their cases and they may approach the appropriate
authority to redress their grievances.

The NMPT has proposed to incorporate a conditionality stating that
allotment of land on iong term basis will be on payment of premium
upfront fee as land rentals at the prescribed rate and an nominal rate of
Re.1 per annum. The Mangalore Chemical Fertilizer Limited (MCFL)

~ has pointed out that the proposed clause for collecting upfront will have

nuge financial implication and hence has requested that the existing
method of collecting annual lease rent may be continued. The NMPT

374 ¢T/os -8
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(xviii).

{xix).

has clarified that the concept of upfront fee is as per the Policy
Guidelines issued by the (then) Ministry of Shipping (MOS) for Water
front and Land Management. The upfront fee is leviable in case of
allotment of land aliotted by tendering in future and this system is not
applicable for the existing leases.

The revised guidelines of the Govi. stipulates various conditions for
allotment/renewal of land on long term basis against upfront fee and
also prescribes certain exemptions in a few cases. The proposed
conditionality by the NMPT is not found to be fully in line with the
revised guideline of the (then) MOS. A condition stating that all terms
and conditions governing the lease rent shall be as per the applicable
guidelines of the Government is incorporated in the Scale of Rates.
The NMPT should operate the Scale of Rates subject to the provisions
contained in the Government guidelines.

The NMPT has stated that all other conditions will be as per the
notification in the Karmnataka Gazette on 20 February 1997. Since the
Govt. has issued specific guidelines on the land policy, and amended it
from time to time the NMPT should follow the applicable guidelines as
prescribed by the Govt.

The existing SOR prescribes refundable security deposit of one year
lease rental or irrevocable Bank Guarantee for an amount equivalent to
three year's lease rental to remain valid for the lease period in case of
long term leases.

The NMPT has proposed to collect security deposit equivalent to one
month'e licaneoe fae for ficense uptn 12 moanth and 3 mnnth g finense fee
for lease period upto 3 years. The proposed provision appears 10 be
applicable for lease of land for twelve months or on short term basis i.e.
upto three years. Though the revised guidelines does not specifically
mention about the Security deposit, there is an explicit provision in 1995
Govt. in this regard. The provision proposed by NMPT is found to be
iiberal in comparison to the 1995 Govt. guidelines requiring the user to
pay security deposit for one year or irrevocable Bank Guarantee for an
amount equivalent to three year's lease rental even in case of short
term leases. In view of this posmon. and also recogmsmg that none of
the users have raised any objection on ine proposed provision, ihis
Authority approves the Security Deposit arrangement proposed by
NMPT for short term leases. The existing provision for long term lease
is allowed to continue. It may be appropriate to state that the security
deposit collected by the port must be refunded at the end of the lease
tenure after adjustment of any dues to the NMPT. The proposed
provision is inserted subject to this modification.

As already explained, the revised rates approved by this Authority will
come into effect retrospectively from 20 February 2002. In terms of the
Government guidelines, validity of the rates fixed now will be for the
period from 20.2.2002 to 19.2.2007.

The revised rates and conditions will be applicable in case of the
existing lessees / licensees and in those cases renewed / allotted after
20.2.2002 till notification of this order, only if the respective lease
agreement or leiter of allotment, if no lease deed is still executed,
expltcatly prmldes for re\nsmn of lease rentals and conditions during the

-
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13. In the result, and for the reasons given above, and based on a

collective application of mind, this Authority approves the revised lease rate for lease
of lands belonging to the NMPT w.e.f. 20 Februaty 2002 as given below:

Lease rate for lease of land in port area belonging to the NMPT

from 20 February 2002
Si.No. | Particular (Rate per 100 sq.mtr. per month)
1. Long term lease of Land Rs.790.00
2. Short term License basis.
(a). | Allotment of {and outside security . Rs.790.00
wall for a period upto 3 years
{b). | Allotment of paved ore stackyard Rs.994.00
in the Marshalling yard for a period T
upto 3 years
3. | Landing Places
Rs.790.00
(a). | Open space for storage of goods s
(b). | Paved ore stack yard Rs.994.00
{c). | Paved stack yard Rs.1710.00
(d). | Semi paved stack yard Rs.790.00

(8). | Covered space in over flow sheds | Rs.3682.00 for space inside the sheds
or warehouse including platforms | of warehouses and Rs.3505.00 for
platform space

Notes:

{i). For license less than one year, a surcharge of 10% on the rate
prescribed above will be levied for the allotment inside the Security
Wall.

(i). The rates prescribed shall be applicable with effect from 20 February
2002 and will be reviewed after five years.

(ii). The lease rent shall bear an escafation @ 5% (compoundable) per
annum for the period 20 February 2003 to 19 February 2004.
Thereafter, the rates shall be escalated by 2% per annum till such time
the rate is revised by the competent Authority.

(iv). (a). Security Deposit equivalent to one month's licence fee shall be
applicabie at the time of allotment for license upto 12 months
and 3 month’s licence fee for license upto 3 years. The Security
Deposit shalt be refunded after the land is vacated fully after
adjusting any amount that may be due to the NMPT.
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(b), In case of lease of land other than those mentioned at (a)
above, refundable Security Deposit of equivalent to one year
lease rental will be applicable of the lease shall provide an
irrevocable Bank Guarantee for an amount equivalent to 3 years
(three) lease rentals which shall remain valid for the lease

period.

(v).  The other conditions governing the lease rental shall be as per the
guidelines issued by the (then) Ministry of Shipping as may be
amended from time to time.

AL BONGIRWAR, Chairman
[ADVT/IV/IV/143/04-Exty]
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