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MINISTRY OF LAW AND JUSTICE
(Legislative Department)
NOTIFICATION -

New Dclhy, the 4th February, 2005

$.0. 163(E).— The following Order made by the President is published for general
information:-

ORDER

Whereas, Shri S.N. Khatib, Member, Maharashtra Legislative Council bad
submitted a petition dated 20.10.2004 for the disqualification of Shri Sanjay Raja
Ram Raut, a sitting Member of Rajya Sabha, for being a member of that House
under articles 102 and 103 of the Constitution of India;

And whereas the President has sought the opinion of the Election
Commission under article 103(2) of the Constitution an the question whether Shri
Sanjay Raja Ram Raut had become subject to disqualification;
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And whereas the Election Commission has given its opinion (vide

Annexure) that in view of the well settled constitutional position, the question of
alleged lack of qualification of Shri Sanjay Raja Ram Raut cannot be raised
before, or decided by, the President under article 103(1) of the Constitution and

that the present petition is, therefore, misconceived and non-maintainable before

the President.

Now, therefore, I. A.P.J. Abdul Kalam, President of India, do hereby
decide that the petition of Shri S.N. Khatib is non-maintainable and is, therefore,

rejected.

PRESIDENT OF INDIA
17" January, 2005

ANNE XURE
Reterence Case No. 2 of 2004

[Reference from the President of India under Article 103(2) of the
Constitution of India)

In re: Alleped disqualification of Shri Sanjay Raja Ram Raut for being a member
of the Rajya Sabha under Article 102 and 103 of the Constitution of India

I the matter of :
S N.Khatib
Vs,

Sanjay Raja Ram Raut
OPINION .

This is a reference dated 16.11.2004 from the President of India, seeking the
opinion ol the Lilection Commission under Article 103(2) of the Constitution of
India. un the question of alleged disqualjlication of Shri Sanjay Raja Ram Raut for

being a member of the Rajya Sabha under Articles 102 and 103 of the Constitution

ol India.
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2. The above question arose on the petition dated 20.10.2004, submitted by Sh.
S.N.Khatib, Member, Maharashtra Legislative Council, seeking the decision of the
President under Articles 102 and 103 of the Constitution of India on his prayer
relating to alleged disqualification of Shri Sanjay Raja Ram Raut for being a
member of the Rajya Sabha. The proyer in the petition is to declare that Sh. Ram
Raut was disqualified to contest election for, and being, a member of the Council
of States.

3. Sh. Sanjay Raja Ram Raut was clected to the Council of States from
Maharashtra at the biennial election held in June, 2004. The petitioner has stated
that as per information furnished by the Electoral Registration Officer of 5]-
Bhandup Assembly Constituency in Maharashtra, the name of Sh. Sanjay Raut was
not included in the electoral roll at the time of the general election to the House of
the People, completed in May, 2004.0n basis of this information, the petitioner has
contended that Sh. Sanjay Raut’s name could not have been included in the
electoral roll at the time he contested the biennial election in June, 2004. This
contention, in turn, is based on the petitioner’s interpretation of the pravisions of
the Representation of the People Act, 1950, that any inclusion of name in the
electoral roll can only be possible when the Commission orders a revision of
electoral roll under section 21 of that Act. This clearly is a wrong interpretation
and misconception in his mind as names can be included in the electoral roll at any
time under section 23 of the Act, except for the limited period mentioned in sub-
section (3) of that Section. In fact, the petitioner has referred to a decision of the
Electoral Registration Officer accepting an application of Sh. Sanjay Raut
submitted on 27.5.2004, for inclusion of hts name in the electoral roil. The
Commission does not intend to dwell upon this issue any further, as questions
regarding inclusion of names in electoral rolls or eligibility for such inclusion, are
not issues to be raised or determined in a petition under Article 103. Regarding

Section 3 of the Representation of the People Act, 1951, referred to by the
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petitioner, it needs to be clarified that the said Section has undergone an
amendment last year, and now, the requirement under the said Section is that a
person contesting clection to the Counct] of States should be an elector for a

Parliamentary Constituency in any State/Union Territory.

4. Thus. the prayer of the petitioner is based on the contention of lack of
qualification of Sh. Sanjay Raut to contest the election. At the outset, it has to be -
made clear that Art 103 is attracted only in relation to questions of disqualifications
mentioned in clause (1) of Art. 192, and not to questions of lack of qualiﬁcatioﬁ.
Disqualifications and qualifications are different concepts in the Constitution and
the lack ot qualification does not tantamount to disqualification. Qualifications for
membership of Council of States are laid down in Art. 84 of the Constitution and
Section 3 of Representation of the People Act, 1951, and such qualifications are
applicable for being chosen as 2 member, whereas the disqualifications are laid
down in Arl. 102 and in chapter [l of the Representation of the People Act, 1951,
and they are applicable not only for being chosen as, but also for being a member

of the Council. In O.P. No. 22 of 1987, Jose Padickal Vs. Ibrahim Sulaiman Sait

and others. the Kerala High Court has held the view that violation of conditions for

qualification does not constitute a disqualitication for continuing as a member.,

5. Itis also well settled that even in cases of disqualification, the jurisdiction of

the President under Article 103(1) of the Constitution of India, to decide question

of disqualification of a sitting member of Parliament arises only in respect of
of the Election Commission 1o iic}uire into such question of the alleged
disqualification, on being referred to it by the President under Article 103(2) of the
Constitution, aiso arises only in case of post-election disqualification. Any

question of pre-election disqualification, i.e. disqualification from which a person

[
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was suffertng at the time of, or prior to his electioﬂ, -or _12_1(_:1( of qualification to
contest election, can be raised only by means of an election petition presented in
accordance with the provisions of Art. 329(b) of the Constitution Iread with Part-V]
of the Representation of the People Act, 1951, and in no other manner. Reference
is invited, in this connection, 1o the Supreme Court’s catena of decisions in
Election Commission Vs. Saka Venkata Rao (AIR 1953 SC 201); Brundaban Naik
Vs. Election Commission (A[R 1965 SC 1892); Election Commission Vs.

N.G.Ranga (AIR 1978 SC 1609); etc. In the present petition, the allegation is about
lack of qualification for contesting election, which ts a ground tor challenging the
election In an election petition, and the same cannot be raised in a petition under
Article 103.

6. In view of the well scttled constitutional position, referred to above, the
question of alleged lack of qualification of Shri Sanjay Raja Ram Raut, as raised
by the petitioner, cannot be raised under Article 103(1) of the Constitution. The
Election Commission also has no jurisdiction to express any opinion on the
question of such alleged lack of qualification. The present petition is, therefore,
misconceived and not maintainable before the President in terms of Article 103(1)
of the Constitution.

7. The reference received from the President, in the present case, Is
accordingly, returned with the opinion of the Election Commission of India, under
Article 103(2) ot the Constitution. to the above effect that it is not maintainable

under Article 103(1) of the Constitution.

e s
(NG opalaswami) (T.S.Krishn; (B.B.Tandon)

Flection Commissioner Chief E on (Jommissioner Election Commissioner

New Delhi [F. No. H-11026(3)/2004-Leg. 11|

Dated : 7 December, 2004, N L. MEENA. Jt. Sccy. and Legislative Counsel
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