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MINISTRY OF LAW AND JUSTICE
(Legislative Department)
" NOTIFICATION o
New Delhi, the 17th February, 2006

5.0. 22 1(E) —The followmg Order made by the Pre51dent is pubhshed for general

in formation -
- ORDER

Whereas Shn Kmlash B. Jadhav, Advocaie had submitted a petition dated the
23 September 2005 for the disqualification of Shri Chandrakant Bhaurao Khairé, a
sitting m{embe.r of Lok Sabha, for bemg a member of that House under sub-clause (a) of
clause (lb of articlemme Constitution of Indla, ' |

A|nd whereas the Pre31dent had" sought the oplmon ‘of the Election Commission -
under clbuse (2) of article 103 of the Constitution on the questlon whether Shn
Clmndrakant Bhaurao Khaire had become subject to disqualification;

A;nd whereas the Election Commission has ‘giiren,. its opinion'(vide‘Annexm'e) that
in view! of the well settled eonstltutlonal posmon, the - question of the alleged
dlsquallf”catlon of Shri Chandrakant man'ao Khaire, being a case of pre—electlon
disqualification, if at all cannot be rmsed before, or decided by, the President under

clause (1) of article 103 of the Constitution and thax the present petition is, therefore, non-
rmuntamable before the President. '

wa, therefore, 1, A.P.J. Abdul Kalam, President of India, do"hereby decide fhat '
the petmon of Shn Kailash B. Jadhav, Advocate is non—mamtamahle and is therefore
rejected | ' _

usth'Janqaxy, 2006 o _' PRESIDENT. OF INDIA
| [F.No. H-1 1026(1.)/2005~Leg-.- 1]
N. K. NAMPOOTHIRY, Jt. Secy. and Legislative Counsel

[ o . ’ 1. TR |
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ANNEXURE

7 FHaterT ST

Election Commission of Indlia
Reference Case No. 4 of 2005

[R;Eerence from the President of India under Article 103(2) of the Constitution
of India]

In te: Alleged disqualification of Shri Chandrakant Bhaurao Khaire, a sitting

| member of Lok Sabha, under Article 102 of the Constitution of India.
In ¢1e matter of : Shri Kailash B. Jadhav, Advocate
Vs. _
~ Shri Chandrakant Bhaurao Khaire, M.P.

o | OPINION

This is a reference dated 18.10.2005 from the President of India, seeking
thef opinion of the Election Commission under Article 103(2) of the
Cdnstitution of India, on the question 'of alleged disqualiﬁcatién of Shri
Chandrakant Bhaurao Khaire, a sitting member of Lok Sabha, under Article

1 | of the Constitution of India.

2. i The above question arose on the Iﬁetitioh dated 23.9.2005, submitted by
SH:ri Kailash B. Jadhav, Advocate, to the President of India, seeking the
dejr:ision of the President under Article 103(1) on the alleged disqualification of

Shri Chandrakant Bhaurao Khaire, elected to the Lok Sabha from Aurangabad
Pérliamentary Constituency at the general election held in 2004, for being a

| mber of Lok Sabha under Article 102(1) of the Constitution of India.

- 3. Inhis petition, Shri Jadhav has stated that Shri Khaire is the President of
a }:Society running the schoo! named .“jAI MAHARASHTRA SHIKSHAN
‘PMSARAK SANSHATAS RAJ SAMBHAJ BHOSALE SAINIK SCHOOL




[qmﬂ—m3(n)] . | MR TS ST

AND JUNIOR COLLEGE’ 51tuated at Kanchanwadi, Aulangabad smce 199’ B

In the years 2001 and 2002, fund to the tune of Rs. 30, 00 000/» was prov1ded |

by the: Govt of India for the School run by the Society and that Shn Khalre |

utlllzed‘ the fund for that purpose ~According t6 him, if any fund from -

Government of Indla/State Government is provrded to any socrety the office of |

that Soclety becomes the office of Govemment Based on this argument, the

| peutloner contends that as Shri Khaire was Pre51dent of the soc1ety since 1992 ‘
and as he utilized the funds of Govt. of Indla he is holdmg offlce of profit
under Central Govt. and is, therefore, dtsquahﬁed for being a member of Lok

Sabha under Article, 102(1) The peutloner has further stated that at the time

of last general election in 2004, Shri Khaire did not dlsclose the fact that he had

mlsutlhsed the Govemment funds for his own society. e
4. Shri Khalre was elected to the House of People in the general election
held in ;004 The claim of the petltloner is about the alleged utlhzatxon of fund
from the Govt. of Indla by the Soc1ety in 2001-2002. Thus, the alleged act

+ which, aocordmg to the petitioner’s own averment amounted to holdlng office
of profit took place long before the elecnon of Shri Khaire to the’ House of
People in 2004. Thus, even if the contehtlon of t_h_e petitioner about - Shri
Khaite holding office of rproﬁt_’ was to -be‘accepted for argmhent"s sake, this
would still be a case of holding the said office before the'e!'ect'_ion to the House. -
The question raised would thus be a case of pre-election disqualification, ifat .
all. It is well settled that under Article 103( 1) of the Const_itutioh of India, only. -

- those questions. of tlisqualiﬁcati‘on of a sitting member of | Paﬂiamen\t. can be
ralsed before President which he incurs aﬁer his election as such member of
the House The optmon ‘of the Election . Commzssnon is accordingly to be
temderedw;th regard to such questlons of alleged dlsquallf cation, on being
referred 1o it, by the President under Art. 103(2) ef me LOHthUHOIl which

relate to post-election dlsquahﬁcatlon of a snttmg member Any quest:on of

pre- elecgaon dlsquahﬁcatmn ie. dlsquahﬁcatlon from which a person was
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suffering ‘at the time of, or prior to, his election, can bre 'braised only by means of
an|election petition presented in accordance with Part-VI of the Representation
of {the People Act, 1951, and in np other mé.nner. Reference is invited, in this
conhnection, to the Supreme Court"s catena of decisions [Election Commission
Vs. Saka Venkata Rao (AIR 1953 SC 201); Brundaban Naik Vs. Election
Commission (ARI 1965 SC 1892); Election Commission Vs. N.G.Ranga (AIR
1978 SC 1609); etc.]. In view of the above, the Commission is not required to
golinto the question raised in the present petition, whether holding an office in
a gociety which received funds from Govt. would amount to holding an office

of profit within the meaning of Art. 102(1)(a) of the Constitution of India.

5. In view of the well settled constitutional position, referred to above, the
qugstion of the alleged disqualification of Shri Khaire, raised by the petitioner
cajnot be raised in terms of Art. 103(1) of the Constitution. Further the
Eldction Commission has no jurisdiction to express any opinion on the
quéstion of such alleged pre-election disqualification. The present petition is,
therefore, not maintainable before the President in terms of Art. 103(1) of the

Constitution. The same view has been expressed by the Commission in a large
number of similar cases of pre-election disqualification, referred to it, by the

President and Governors of several States.
6. The reference received from the President, in the present case, is

acqordingly, returned with the opinion of the Election Commission of India,

undller Article 103(2) of the Constitution, to the above effect that it is not

| maﬁntainable under Article 103{1} of the Constitution.

| Sd./~ Sd./- Sd./-
.Gopalaswami) (B.B.Tandon) (Navin B. Chawla)
Ele¢tion Commissioner Chief Eleetion Commissioner Election Commissioner
|
Ne*v Delhi.

|

Da#ed : 2" November, 2005.
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