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MINISTRY OFLAW AND JUSTICE
(Legislative Department)
NOTIEICATION
New Delhi, the 16th March, 2006
5. Q. 352(E).—The following Order made by the President is published for general information ;—

ORDER '
Whereas a petition (undated) of alleged disqualification of Smt. Jaya Bachchan, a sitting
Member of Parliament (Rajya Sabha) under clause (1) of article 103 of the Constitution has
been submitted to the President by Shri Madan Mohan of Kanpur (Uttar Pradesh);

And whereas the said petitioner has averred in his petition that, after her election to the
Rajya Sabha, the Uttar Pradesh Government appointed Smt. Jaya Bachchan as the Chairperson
of Uttar Pradesh Film Development Council with effect from 14™ July, 2004, thereby making
her:an holder of an office of profit within the meaning of sub-clause (a) of clause (1) of article |

102 of the Constitution on account of the facilities provided to her; _
And whereas the opinion of the Election Commission had been sought in pursuance of

claqse (2) of article 103 of the Constitution as to whether Smt. Jaya Bachchan has become
subject to disqualification for being a member of that House under clause (1) of article 102 of -

the Constitution;
And whereas the Election Commission has given its opinion (vide Annex) that Smt.

Jaya Bachchan became disqualified under sub-clause (a) of clause (1) of article 102 of the
Constitution for being a member of the Rajya Sabha on, and from, the 14™ day of July, 2004 on
her appointment by the Government of Uttar Pradesh as the Chairperson of the Uttar Pradesh

Film Development Council;
And whereas subsequent to the receipt of the Election Commission’s opinion, several

communidations on this subject matter were received from various quarters and were carefully

considered; .
And whereas having carefully considered the facts on record as contained in the opinion

of the Election Commission and having been fully satisfied therewith;
Now, therefore, I, A.P.J. Abdul Kalam, President of India, in exercise of the powers

conferred on me under clause (1) of article 103 of the Constituti'on, do hereby decide that Smt.
Jaya Bachchan stands disqualified for being a member of the Rajya Sabha on, and from, the

14™.day of July, 2004.
| PRESIDENT OF INDIA.

16" March, 2006.
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ANNEX

. . g NIRVACHAN SADAN.
Election Commission of India  ASHOKA ROAD, NEW DELHI - 110 001

wni Ted
Disqualification of Smt. Jaya Bachchan, a sitting Member of Parliament (Rajya Sabha)
Reference case No. 3 of 2005

{Reference from the President of India under
Article 103(2) of the Constitution of India]

Present :

For the Petitioner:

1. Shri S.N. Shukla, Advocate

2. Shri Madan Mohan, Petitioner
For Opposite party:

Shri Dinesh Dwivedi, Senior Advocate
- Shri P.D. Gupta, Advecate

Shri Kamal Gupta, Advocate

Shri Ashish Mohan, Advocate

W=

- OPINION

Thls is a_reference dated 20% September 2005, from the President of India, under
Article 103(2) of the Constitutior, seeking opinion of the Election Commission on the
question whether Smt. Jaya Béchcﬁhan, a sittiﬁg--Member of Parliament (Rajya Sabha_),_ has
become subject to disqualification for being a member of that House under Auticle 102(1)
of the Constitation.

2. The question of alleged disqualification of Smt. Bachchan (opposite party) arose |

on a petition (undated) submitted by Sh. Madan Mohan (petitioner) of Kanpur (Uttar
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Pradesh) to the President seeking disqualification of the opposite party under Article

103(1) .of the Constitution. In the pétilion, the p¢titioner averred that after the election of
the opposite party to the Rajya Sabha in June 2004, ﬁe Uttar Pradesh Government
appointed her as the Chairperson of Uttar Pradesh Film Development Council,
{(hereinafter referréd to as ‘the Council’) vv.ide office memorandum dated 14™. July
2004,undlcr the signature of Chief Secretary to the State Government. The petitioner
clatmed that the O.M. dated 14.7.2004, appointing the opposite party as Chairperson, also
conferred on her the status of a Cabinet Minister on her such appointment as chairperson.
-The _petitioner’s contention was that the facilities provided to the opposite party as
Chairperson of the Council made her the holder of an office of profit within the meaning
of Article 102(1)(a) and she has, thus, incurred disqualification on such appointment for
being a member of the Rajya Sabha.

3.  The opposite party was called upon by the Commission’s notice dated 6"
October, 2005 to submit her written statement in reply to the petition by 31" October,
2005, and the Commission also fixed a hearing on 28" November, 2005.

4, In her reply filed on 26.10.2005, the opposite party submitted that on her
appointmbnt as Chairperson of the Council, she was granted only certain ‘FACILITIES’
and not any salary, honorarium or allowance. She claimed that the ‘FACILITIES’ were
provided on account of the status of Cabinet Minister granted to her, and not as the
Chairperson of the Council. She further averred that Cabinet status was granted to her in
view of her stature in the field of films and fhat the appointment was in an honorary
capacity to aid and advise the Council. She also contended that she being a Minister in
Uttar Pradesh (the reference, presumablj, was to.the Cabinet Minister’s status granted to
her), was protected from disqualification undér the provisions of Section 3(a) of the

Parliament (Prevention of Disqualification) Act, 1959 (hereinafter referred to as ‘1959-
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Act’), which declares that an office held by a Minister, Minister of State or Deputy
Minister for the Union or for any State, whether ex officio or by name, shall ﬁot
disqualify the holder ihereof fof being chosen as, or for being, a member of Parliament.
She also requested for adjournrent of hearing by 8 weeks on the ground that the records
relating to her appointment as Chairperson of the Council were with the Allahabad High |
Court (Luckx;ow Bench) in qonnection with an election petition filed by the same
petitioner challenging her clection to the Rajya Sabha and she required more time for‘ :
oﬁtaining the documents and filing further reply. |
5. On the above request, the Commission postponed the hearing to 7-12-05 anﬂ
allowed the opposite party to file supplementary reply upto 21-11-26'05. She was also
asked to file copy of the election petition referred to in her reply and also the orders
passed by the High Court in that matter.

6. The petitioner filed his rejoinder to the written statement of the .opposite party on
29-11-2005. In the rejoinder, the petitioner reiterated that appointm_ent of the opposit.e.
party to the office of Chairperson of the Council was made by the State Government and
she was givén the rank of Cabinet Minister by v1rtue of such appoinﬁnent as Chairperson.
He further submitted that in terms of her 'appointmént order, the opposite party was

entitled to the following benefits and facilities:-

» Honorarium of Rs.5,000/- per month.

> Daily allowance @ Rs.600/- per day within the State and Rs. 750/~ outside
the State.

» Rs.10,000/- per month towards entertainment expenditure.

» Staff car with driver, telephones at office and residence, one P.S., one P.A.
and two class IV employees. ‘

» Body Guard and night escort.

783 GI/2006—4
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» Free accommodation and medical treatment facilities to her and family
members.

» Free accommodation in government circuit houses/guest houses and local
hospitality while on tour.

7. The petitioner contended that the above facilities and pecuniary benefits made the
office held by the opposite party, an office of profit within the meaning of Article 102 (1)
(a) of the Constitution. He also stated that the opposite party had resigned from the same
post at the time of contesting election to the Rajya Sabha in 2004 and that fact of her
resignation itself made it evident that she considered the post as an office of profit
attracting disqualification. The petitioner further submitted that the reliance placed by the
opposite party on the provisions of section 3(a} of the 1959-Act was misplaced as the
provisions of that section only save an office held by a Minister, whether ex officio or by
name; and not the holder of an office who is given the status of a Minister, as in the
present case. The petitioner also relied upon the opinion given by the Commission to the
President in 1981 in the case of Shri R. Mohanrangam, the then sitting member of the
Rajya Sabha, to the effect that the benefits received by him by virtue of his appointment
to the office of Special Representative of Tamil Nadu Govt. made the office an office of
profit even though he received no honorarium/salary in that case.

8. On 2™ December, 2005, the opposite party, through her counsel, submitted an

application seeking further postponement of the hearing on the ground that due to the

illness of her husband she would require at least a fortnight to file her further reply in the
matter. The Commission acceded to this request and postponed the hearing to 28"
December, 2005, with the extension of time upto 15" December, 2005, to file additional
written statement, if any. On 20" December, 2005, thé opposite party’s counsel submitted

another application praying for yet another postponement of hearing citing the illness of
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her husband and stating that her ailing husband required her constant presence. The
Commission granted this request as well and further postponed the hearing to 12"
January, 2006, The time for filing of additional reply/written statement was also extended
till 2™ January, 2006.

9. On 6" January, 2006, the opposite party submitted additional reply to the petition.
In her supplementary reply, the opposite party stated that the petitioner had raised new
pleadings in the rejoinder contrary to the normal accepted practice in judicial
proceedings. She also reiterated that she had not accepted any salary/honoratium or
compensatory allowance, and ﬂmt she had only availed of “FACILITIES” in view of
grant of Cabinet Minister’s rank to her. She further stated that she had not availed of any
‘residential accommodation in any form and no money had been spent on her from the
State Exchequer. She added that she ﬁever used any telephone or medical facilities to
which she was entitled vide her order of appointment. She also submitted that her
resignation from the same post before contesting election to the Rajya Sabha had nothing
to do with the issue of the office being an office of profit. She further stated that the
question raised in the reference is subject matter of adjudication before the Allahabad
High Court in Election Petition No.4 of 2004 ﬁied by the same petitioner and, therefore,
to avoid conflict of opinion, adjudication in the present reference case may be deferred
till the High Court gives its decision. *

10.  In her additional reply, the opposite party also made a further request for
postponement of hearing on the ground that records relating to ker appointment in
question -are required to be obtained from the High Court. The Commission, however,
did not accede to her request this time as repeated opportunities had already been'given
and the hearing was already postponed thrice on her request, and decided that hearing

would be held on 12.1.2006, as scheduled.
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11. At the hearing on 12-1-2006, the petitioner appeared alongwith his leamed
counsel, Shri S.N. Shukla. In his oral submissions, the learned counsel referred to the
office memorandum No.492/19-2-2004-89/2001, dated 14-7-2004 of the Uttar Pradesh
Government, appointing fhe opposite party as the Chairperson of the Council. He
submitted that the memorandum appointing the opposite party as Chairperson of the
Council clearly stated that by virtue of the appointment she would be granted the status of
a Cabinet Minister and would be entitled to the facilities mentioned in the State
Government’s office memorandum no. 14/ 1/46/87-CX('1), dated 22-3-1991, as amended
from time to time, which specifically enumerates salary/honorarium, allowances and
-other facilities to which the authorities granted the status of a Cabinet Minister are
-entitled. Shri Shukla stated that the opposite party was entitled to daily allowance of Rs.
600/~ within Uttar Pradesh and Rs. 750/- outside the State, whereas a Member of
‘Parliament is entitled to a daily allowance of only Rs.500/-. Thus, according to the
‘learned counsel, as the daily allowance payable to the opposite party exceeded the
:amount of daily allowance payable to a Member of Parliament, the office of Chairperson
-of the Council could not be said to fall under the exempted category provided under
clause (h) ot section 3 of the 1959-Act.

12, Shn Shukia further submitted that for attracting the provisions of Article 102(1)
(a) of the Constitution, three conditions are required to be satisfied, viz. (i) there should
be an office to which appointment is made, (ii) it-should be an office of profit, and (iii)
the ofﬁce should be one under the Government. According to the learned counsel, the
fact that the office of the Chairman of the Council was in existence before the
appointment of the opposite party to that post and other persons were appointed to the
post from time to time made it clear that this was an office existing and independent of

the opposite party, and thus the test laid down by the Supreme Court in Kanta Kathuria vs
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Manak Chand Surana (AIR 1970 SC 694) was satisfied that it was an *office’ within the
meaning of Article 102 (1)(a) of the Constitution. Coming to the second condition, Shri
Shukla submitted that the language of the appointment order dated 14-7-2004 read with
office memorandum dafed 22-3-1991, as amended from time to time, made it clear that
the opposite party was entitled to monthly honorarium, various allowances, and other
facilities, such as accommodation, vehicle, staff, etc. and this, according to him, proved |
beyond any doubt that the office held by the opposite party is an ‘office of profit’. He
relied upon the judgement of the Supreme Court in the case of Shibu Shoren Vs
Dayanand Sahay (AIR 2001 SC 2583) in which it was held that remuneration other than
salary would also inake an office an ‘office of profit’. He also relied upon the order
passed by the President in the case of disqualification of Shri Mohanrangam (Reference
case no. 7 of 1981) in which case, Sh. Mohanrangam wa; disqualified on the opinion of
the Commission. Regarding the third condition, Shri Shukla contended that the crucial
test to determine whether an office is under the Government, is the test whether
appointment is made by_ the Government and whether the incumbent can be removed
from the office by the Government. Shri Shukla submitted that in the present case, there
is no doubt or second opinion on the fact that the appointment was made by the Uttar
Pradesh Government and that the State Government has the power to terminate the
appomntment. He also cited the decision of the Bombay High Court in Dr.Deorao Laxman
Anande Vs. Keshav Laxman Borkar (AIR 1958 BOMBAY 314) in support of the
contention that the crucial test to determine this issue is the test of appointment. Shri
Shukla further submitted that the budget of the -Couﬂcil was provided fully from the funds
of the State Government and that the opposite party performed functions of and for the

Government as Chairperson of the Council.
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13.  Shri Dinesh Dwivedi, learned senior counsel, appeared for the opposite party. He
contended, at the outset, that the post held by the opposite party would fall in the
exempted category under clause (h) and cIause. (1) of section 3 of the Parliament
{Prevention of Disqualification) Act, 1959. Referringlto the conténtion of the leared
counsél for the petitioner that the opposite party was entitled to higher daily allowance
than the daily allowance payable to a Member of Parliament, he submitted that the daily
allowance was payable to the opposite party only when she performed journey in
gonnection with her work as Chairperson of the Council and not as sitting fee.

14.  According to Him, as per the O.M. dated 14.7.2004, appointing the opposite party
as the Chairperson of the Council, she was not entitled to any salary, and she was only
provided ‘facilities’, l;y virtue of the status of Cabinet Minister granted to her. Such
‘facilities’ did not include salary or any pecuniary gain, and she only drew compensatory

allowance. He contended that cabinet status was granted to her in view of her stature as a

film personality, and this was independent of her appointment as Chairperson of the

Council. Shri Dwivedi submitted that a Cabinet Minister was entitled to certain facilities
and the opposite party was granted only such facilities. He referred to the -deﬁnition of
‘compensatory allowance’ as per Section 2(a) of the 1959-Act. He stated that the
. opposite party did not draw any honorarium, or avail of facilities of residential
a¢ccommodation or telephone, and therefore, the office of Chairperson could not be
treated as an office of profit, as there was no pecuniary benefit accruing to the opposite
party, who is a well off person herself.

IS. The learned senior counsel further contended that the office of Chairperson of the
Council did not fulfill the requirements to be treated as an office under the Government.
According to him, power of appointment and removal from the post vesting in the

Government was not sufficient to bring the post under the category of ‘office under the
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g'()vc;:mment’. He submitted that the control exercised -by the Govemnment on the
performance of duties by the incumbent was critical to determine whether the post held
by her could be treated as an office under the government for the purposes of Article
102(1)(a).‘ The learned counsel referred to the judgment of the Supreme Court in Sibhu
Soren’s case to sypport this claim. He claimed that the Counci} was an autonomous body
to advise ﬂ1e government on matters related to development of films, and the government
did not interfere in the functioning of the Council in any manner. He also stated that the
Council, by the very nature of its duties, could not be said to be performing any important
government functions. It could be considered as an optional function of the government.
In view of these, the learned senior counsel contended that the Council was not an office
under the government. Shri Dwivedi further stated that the council did not have any
budget of its own, and paymeﬁt of expenses of the Council was made from government
funds. Shri Dwivedi contended that in the case of Sibhu Soren, he had received
honorarium also in addition to compensatory allowances, and hence that case was
distinguishable from the present case where no honorarium has been drawn by the
opposite party. He also contended that the case of Sh. Mohanrangam, referred to by the
petitioner, was not applicable in the present case, as the findings in that case were
contrary to the rulings of the Supreme Court in subsequent cases. On the other hand, he
relied upon the decision of the Karnataka High Court in the case of Ramakrishna Hegde
(AIR 1993 KT 54). |

16.  The learned counsel for the petitioner, in his rejoinder, stated that the question of
an office falling under the exeraption clause under Section 3(h) or 3(i) of the 1959-Act
would arise only where a pe-rson- was entitled only to compensatory allowance hot
exceeding the daily allowance tb which a Member of Parliament is entitled. He stated that

in the present case, the petitioner was entitled to daily allowance, compensatory
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allowance, house rent, and honorarium, apart from facilities such as vehicle, driver, staff,
telephone, etc. According to him, the argument that the opposite party was entitled to
only facilities was misconceived. The learned counsel submitted that it was immaterial
whether the entitlement was in the name of salary or under any other nomenclature, and
the emphasis was on ‘entitlement’ and not on actual drawing of the amount. He submitted
that a person may not draw the amount at p'resent, but may very well choose to draw it at
a future juncture. He added that if she was entitled to an amount that would bring such
entitlement within the meaning of ‘profit’. He relied upon the judgments of the Supreme
Court in the case of M.V. Rajashekharan Vs, Vatal Nagaraj [(2002) 2 SCC 704} and
Rabindra Kumar Nayak Vs. Collector, Mayurbhanj [(1999) 2 SCC 627] to support his
contention that actual drawing of the amount is not relevant, and it is the entitlement to
draw the amount that is crucial in deciding the issue of disqualification. The learned
counsel also submitted that Sh. Ramakrishna Hegde’s case, relied upon by the opposite

party, was not applicable here as in that case, the appointment order itself made it clear

~ that Sh. Hegde, as Deputy Chairman of the Planning Commission, would not be entjtled

to any salary, and that he would only draw compensatory allowance.

17.  On conclusion of the hearing, both the parties were given one week’s time to file
written arguments, which they did.

i8. The Commission has carefully considered and duly analysed the written and oral
submissions made on behalf of both the parties. |
19.  First of all, the Commission would like to examine the effect of pendency of
Election Petition No. 4 of 2004 before the Allahabad High Court on the present
proceedings before the Commission. It is seen that the main issue raised in the election
petition is the rejection of nomination of the petitioner (also the petitioner herein). In any

event, the challenge in an election petition is limited to the challenge against the election
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concerned, and it cannot be a ground for deferring a proceéding under Article 103(1)
reléting to the issue of post-election disqualiﬁca;ion, which has to be decided by the
President, and President alone, on the opinion tendered by the Crommissioﬁ. The
Supreme Court’s decision in Election Commission Vs. Dr. Subramanian Swamy and

Others (AIR 1996 SC 1810) conclusively settles this issue.

20.  The main question whjicﬁ falls for determination of ti:e Commission is whether
the office of the Chairperson of the Uttar Pradesh Films Development Council to which
the opposite party has been llaxppointed on 14.7.2004 is an ‘office of profit under the
Government of Uttar Pradesh’ within the meaning of Article 102(1)(a) of the
Constitution. The uhdérlying principle and the real intention of the constitution makers’
in incorﬁorating the provisions relatiﬁg to disqualification under Article 102(1)(a) is to
keep the legislatures independent of the executive. It was felt desirable that members of
legislatures should not feel themselves beholden to the executi{/e government and lose
their independence of thought and action in the discharge of their public duties as
representatives of the people. This provi:;ion also acts as a check on the executive
governments to hold out blandishments to members of the lcgislatﬁres,' so that the latter
would be free to carry out their duties fo their électorates uninfluenced by any
considerations of personal loss or gain. Explaining the above logic behind thé provisions
of Article 102(1)(a), the Supreme Court observed in Ashok Kumar Bhattacharyya v. Ajoy
Biswas (AIR 1985 SC 211): |

- “The approach which appeals to us to interpret the expression ‘office of
-profit’ is that it should be interpreted with the flavour of reality bearing in mind
the object for enactment of Article 102(1)(a), namely, to ¢liminate or in any
event to reduce the risk of conflict between the duty and interest amongst

members of the legislature by ensuring that the legislature does not have
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persons who receive benefits from the executive and may thus be amenable to
its influence.”
21. Again, emphasizing the object of Article 102(1)(a) [which is similar to Article
| 191(1)(a) of the Constitution], the Supreme Court observed in M.V. Rajashekaran Vs.
Vatal Nagaraj (AIR 2002 SC 742):

“The very object of providing the disqualification under Article 191 of the
Constitution is that the person elected to the Legislative Assembly or the
Legislative Council should be free to carry on his duty fearlessly without being
subjected to any kind of governmental pressure. The Court, therefore is required

to find out as to whether there exists any nexus between the duties discharged by
the candidate and the Government, and that a conflict is .bound to arise between
impartial discharge of such duties in course of his employment with the duties
which he is required to discharge as a Member of Legislature, on being elected.
While examining the aforesaid question the Court has to look at the substance and
not the form and, further it is not necessary that all factors and tests laid down in
various cases must be conjointly present so as to constitute the holding of an

office of profit under the Government.”

22.  The term ‘office of profit’ is not defined either in the Constitution or in the

Representation of the People Act, 1951. However, the Commission has the benefit of
illuminating decis-ions of the Supreme Court in a catena of cases in which the apex court
has considered the question on various occasions. The Supreme Court has held that the
question has to be decided on the facts of each case. The tests laid down by the Supreme.

Court basically reduce to the question whether the person is appointed to an office under

the Government and whether such office is an office yielding profit to the holder. In
Maulana Abdul Shakur Vs. Rikhab Chand (AIR 1958 SC 52), the supreme Court held:

“..the power of the government to appoint a person to an office or to continue him
in that office or.revoke his appointment at their discretion and payment from out

of Government revenues are important factors in determining whether a person is
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holding an office of profit under the .Govemment, though payment from a source

other than Government is not always a decisive factor.”

23. In Shivamurthy Swami Inamdar Vs. Agadi Sanganna Andanappa (AIR 1971 SCC
870), the Supreme Court summed up the fo]lowiﬁg tests to determine whether an office is
an office of profit under the Government:

(1) Whether the Govcrnmcht makes the appointments;

(i1) Whether the Government has the right to remove or disrrﬁss the holder;

(iii)  Whether the Government pays rémuncration;

(iv) " What the functions of the holder are and does he perform them for

Govcrmﬁént; and
v) Whether the Govcrnmcpt_ exercises any control over the performance of
these functions.

24.  The Supreme Court has held in various subséquent cases that all the above tests
need not co-exist conjointly for determining whether an office is an office qf profit under
the government. In Madhukar G.E. Pa'pkal_caf v. Jaswant Chobbildas Rajani [(1977)
SCC 70], the Supreme Court observed that for deciding the question whether an office is
an ‘office of profit’ under the government, it is the circumstances that have to be looked
at and not the form and further édl the several factors stated by the Court, as determinative
of the holding of an ofﬁcé under the Govemment; need not be conjointly present.
25.  For deciding the present question referred to it by the President, the Commisgion
has to be guided by, and apply, the above tests laid down by the Supreme Court to the
. facts and ckcmsﬁnces of the present case of appointment of the oppositg party to the
post of Chairperson of the Council, The word ‘office’ has been interpreted by the

Supreme - Court to mean a position or place to which certain duties are attached,
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éspeci?lly one of a more or less public character. In Kanta Kathuria Vs. Manak Chénd
Surana (AIR 1970 SC 694), the test laid down by the Supreme Court was that the office
should be subsisting, permanent, substantive position which had an existence independent
from the person who filled it, which went on and was filled in succession by successive
holders. This principle was upheld in the case of Rabindra Kumar Nayak Vs. Collector,
Mayurbhanj [(1999) 2 SCC 627] also. In the case of M. V. Rajashekharan Vs. Vatal
Nagargj [(2002) 2 SCC 704], even the office of Chairman of one man Commission
specially constituted was also held to be‘an ‘office’ for the purpose of disqualification. In
the present case, it is evident from the admitted facts ;hal the office of Chairperson of the
Council is existing independently of the present incumbent and has been held by various

persons, including Chief Secretary to the Govt. of Uttar Pradesh, from time to time.

Thus, the first requirement of Article 102 (1) (a) of the Constitution is met that the

opposite party has been appointed by the Govt. of Uttar Pradesh to an ‘office’ within the

meaning of Article 102 (1) (a).
26.  There is also little scope for argument or dispute, as sought to be contended or
raised by the learned senior counsel for the opposite party, that the office to which she

has beén appointed is not an office under the Govt. of Uttar Pradesh. It is not disputed

that the appointment in the present case has been made by the Govt. of Uttar Pradesh, as

is evidént from the appointment order dated 14™ July, 2004 which is signed by the Chief
Secretary to Govt. of Uttar Pradesh and which shows ex facie that the appointment has ‘
been made in the name of the Govemor of the State. The learned senior counsel for the
opposite party also fairly conceded that the power io terminate the appointment of the
opposite party as the Chairperson of the Council ve'sts in, and rests with, the Govt. of

Uttar Pradesh. Further, the funds of the Council are provided wholly by the State Govt.
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and it is fairly conceded that the Council has no indepeﬁdent budget and its expenditure is
met by the admiﬁistraxive department of the State Govt. |

27.  The leamned senior counsel for the opposite party cited the judgment of the
Supreme Court in Satrucharla Chandrasekhar Raju Vs. Vyrichgrla Pradeep Kumar Dev
(AIR 1992 SC 1959), whert?in it was observed that the true test for deterrnining whether a
pcr‘son is h'olding an office of profit under the vaemmgnt is the degree of control the
| Government has over the office, its COIr-lp()Si.tiOH, the degree of its dependence on the.
government for its financial needs and the functional aspect, namely, whether the body is
discharging any importan¥ vaernmental function or jlist some function which is merely
optional from the point of view of the Government. He stated at the hearing that the
‘Council was not performing any important govgmméntal functions and its activities
could onlf be treated as optitonal from the point of view of the Government as it was only

advising the Government on policies related to deveIOpmént of films in the State.

»

28. The Commission sees no force in the above averment of the learned senior

counsel of the opposite party. The Council has been set up by the State Govt. to aid and

advise it in the matters relating to development of film industry in the State. The very.

fact that the State Govt. has considered it necessary to set up the Counci! and is spending
its precious funds on the Council shows that the Govt. is interésted in the development of

film industry in the State and has undertaken the task by setting up the Council to aid and

advise it in this behalf. The further fact that the opposiie party was appointed to the -

office of Chairperson of -the Council.with_ the status of a Cabinet Minister with the
attendant benefits and facilities must lead to the obvious conc_lusioh.that the Council and
its Chairperson had certain important duties to perform and tasks to accomplish for the
Government. No Government would set uﬁ a Council and make appoinhnénts thereto

with such high status without any significant reason or end to achieve. It is thus futile to
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contend that the Council is not performing any important function of or for the
Government.

29. It was also averred by the learned senior counsel for the opposite party that the
Council is an autonomous body, not subject to the control of the Government. But
nothing has been brought on record by him to support or substantiate his above' averment.
On the other hand, the very fact that the Council has no budget of its own and .its
administrative expenses are met by the department administratively incharge of the
Cduncil negates the averment of learned senior counsel for the opposite party of the
Council being’ an autonomous body and the Government having no control over it.

30. Having regard to the above, the tests laid down by the Supreme Court to
determine whether an office is ‘an office under the Government’ are fully satisfied in the
present case. The appointment has been made by the State Government, which also has
the power to terminate the appointment at its will, the expenditure on the maintenance of
the office is Wholly borne by the State Government, the incumbent Chairperson of the
Council performs functions for the Goverliment and the Government contrqls the
functiontng of the Council._ Thus, there is no manner-of any doubt t_hat the office of the
Chairperson of the Council to which the opposite party has been appointed is ‘an office
under the Government of Uttar Pradesh’. |

31. -The main controversy between the comtesting parties in the present case is on the
question whether the office of the Chaixperson of the Council held by the opposite party
is ah ‘office of profit’. The case of the learned counsel for the petitioner is that by virtue
of the -appointment order dated 14™ July, 2004, of the opposite party whereby she was
conferred‘the status of a Cabinet Minister, she is entitled to the following remunerations
and -benefits in terms of the State Government’s office memorandum No. .14/1/46/87-

-

CX(1), dated 22-3-1991, as amended from time to time:
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» Honorarium of Rs.5,000/- per month. -

> Daily allowance @ Rs.600/- per day within the State and Rs.750/- outside
the State. :

» Rs.10,000/- per month towards entertainment expen&iﬁ;re

» Staff car with driver, telephones at office and remdence, one P.§., one P.A.
~and two class IV employees

» Body Guard and night escort.

 > Free accommodation and medical treatment facilities to her and family

 members.
» Free accommodation in govemment circuit houses/guest houses and

hospitality while on tour.

32.  The case set up by the learned senior counsel for the oﬁposite party, on the other

hand, ié that she is not entitled to any Honorarium mentioned above and that she has been

granted only the ‘FACILITIES’ mentioned in the above referred O.M. dated 22-3-1991.

To examine the rival contentions, it is appropriate to reproduce the appointment order

dated 14" July, 2004, of the State Government appointixfng the opposite party as

Chairperson of the Council |
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33. A bare reading of the above appointment order issued by the State Government
negatives the contention of the Iearr_led senior counsel for the opposite party. The O.M.
dated 22.3.1991, referred to in the appointment order, specifies the ‘salary/allowances
and other facilities’ to which a person éppointed to a post and granted the status of a
Cabinet Minister becomes entitled in terms of that O.M. The contention of the learned
senior counse! for the opposite party that she was granted only ‘facilities’ and not the
salary br allowances payable to the holder of such office is not borne out or substantiated
by the express wording of her appointment order. The word “facilities’ in the O.M. dated
22.3.1991, has to be read as ejusdem generis to the word ‘other’ used in that O.M. as an
adjective to the word ‘facilities’ and, when so read, leads to the irresistible inference and
conclusion that the ‘éalaxy/allowance’ is also a‘fac-:ility within the meaning of said O.M.
attached to the office of the Chairperson of the Council. Thus, by virtue of her
appointment as Chairperson of the Council vide the State Government OM. dated
114.7.2604, she was made entitled to the Honorarium of Rs.5,000/- per month a.nd also all
other allowances and facilities specified in the State Government’s O.M. dated 22.3.1991,
as amended from time to time, and not merely thé facilities of accommodation, staff car,
TA/DA, etc., as contended by the learned senior counsel for the opposite party. The
avermeﬁt of the said counsel that the opposite party was entitled to TA/DA only when
she proceeded on touxland that she was not granted any daily allowance for attending the
siﬁings of the Council further supports the view that she was made entitled to a lump sum
Hbnoratium of Rs.5,000/- per month in lieu of any daily allowance or sitting f¢e.

34. The following observation of the Supreme Court in Shibu Soren Vs. Dayanand

Sahay (AIR 2001 SC 2583) is relevant on this issue:

3
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“The expression "office of profit" has not been defined either in the Constitution
or in the Representation of the People Act. In common parlance, the expression
'profit' connotes an icdea of some pecuniary gain. If there is really some gain, its

label - 'honorarium' - ‘remuneration’ - 'salary' is not material - it is the substance

and not the form which matters and even the quantum or amount of "pecuniary . '

gain" is not relevant - what needs to be found out is whether the amount of money

" receivable by the concerned person in connection with the office he holds, gives
to him some "pecuniary gain", other than as 'compensation’ to defray his out of
pocket expenses, which may have the possibility to bring that person under the
influence of the executive, which is conferring that benefit on him.”

35. Viewed in the light of the above observation of the Supreme Court, no one is left

in any manner of doubt that the honorarium of Rs.5,000/- per month payable to the

- Chairperson of the Council is ‘pecuniary gain’ to the holder of that office and is not by

way of any compehsatory allowance to defray out of pocket expenses.

36.  The learned senior counsel for the opposite party sought to rely on the judginent

. of the Kamataka High court in Ramakrishna Hegde Vs. State of Karnataka (AIR 1993

Karnataka 54) in sﬁpport of his submi'ssioh that the opposite party was not granted any
honorarium. The case of Ramakrishna Hegde is distinguishable on facts from the present
case of the opposite party. In Shri Hegde’s case, in tile order of his appointment as
Deputy Chairman of the Pla:mi.ng Commission itself, it was specifically stated that he
was not entitled to any salary, and would draw only traveling allowance/daily allowance,
conveyance allowance, etc., whereas, as seen above from the appointment order of the
opposite party in tl;e present case, that aﬁpointment order makes her entitled to
‘honorarium’ of Rs.5000/- per month in addition.to various other allowances and
faciliti.es' as per the State Government’'s O.M. dated 22.3.1991. It has already been seen

that *entitlement’ to honorarium and other allowances makes the office an office of profit.
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37.  The next contention of the learned counsel for the opposite party was that she had
neither drawn nor been paid any honorarium or any other allowances, right since the day
of her appoinfment to the present office in July 2004 and, thus, there has been no
pecuniary gain to her by virtue of her said appointment. The contention of the learned
counsel for the petitioner, on the other hand, is that she may not have drawn or received
any honoranium, etc.,- so far, but she was and is still ‘entitled’ to draw ana receive afl
honoraria, allowances, etc., enumerated in the State Government’s O.M. dated 22.3.1991.
There is much force in the contention of the learned counsel for the petitioner. The
following observation of the Supreme Court in Mahadeo Vs. Shantibhai and Others (40
ELR 81) applies aptly to the facts of the present case:

“An office of profit really means an office in respect of which a profit may
accrue. It is not necessary that it should be possible to predicate of a holder of an
office of profit that he was bound to get a certain amount of profit irrespective of
the duties discharged by him.”

38.  In this case, the appellant Mahadeo was included in the panel of lawyers prepared

by the Central and Western Railway Administration and he was to be paid a certain fee as
and when he appeared before any court on behalf of that administration. It was
contc:nded by the appellant that he was to receive remuneraﬁon_only in case he thought it .
proper to appear m any case on behalf of that administration. The Supreme Court
rejected that contention and held him to be disqualified for holding an ‘office of profit’
under the govermnment. ;Again, in the case of Rabindra Kumar Nayak Vs. Collector,
Mayurbhanj {(1999) 2 SCC 627) which related to the appointment of an advocate as an
assistant public prosecutor on a daily fee of Rs.100/-, the Supreme Court held that the
said appointment amounted to holding an ‘office of profit’ and it was immaterial that the

appellant did not in fact receive any fee. Thus, what matters is whether the holder of
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office is ‘entitled’ to any remunieration or other pecuniary gain, and not whether he or she
has actually received or drawn any remuneration or other pecuniary gain. The Supreme
Court aiso held in Ravanna Subanna Vs. Kaggeerappa (AIR 1954 SC 653) that:

“The word “profit’ connotes the idea of pecuniary gain. If there is really a gain,
its quantumn or amount would not be material but the amount of rhoney receivable
by a petson in connection with the office he holds may be material in deciding
whether the office really carries any profit.”
© 39, On the careful pefusal of the appointment order of the opposite party and its
analysis in the light of the above decisions and observations of the Supreme Court, the
Coiuission 1s saisiled inat hé; appoiniment to the post of Chairperson of the Council
carries ‘profit’ and her office is an ‘office of profit’ within the meaning of Article
102(1)(a) of the Constitution.
40.  Lastly, it was contended by the learned seniof counsel for t'hc opposite party that
even if the post of Chairperson of the Council is an. ‘office of profit’ under the
Government, the holder thereof is not disqualified as the disqualification in respect of that
post stands removed by the provisions of sections 3(h) and 3() of thé Parliament
(Prevention of Disqualification) Act, 1959. For facility of reference,- the relevant clauses -
(hyand (i) of section 3 of the 195%9-Act are‘reprod_ueed below:
“3.  Certain offices of profit not to disqualify. — It is herelyy-declared that none
of the following offices, in so far as it is an office of pwofit under the

Government of India or the Government of any State, shall Ssqualify the
holder thereof for being chosen as, or for being, a member of Parlianvit,

(&) e

(h)  the office of chairman or member of a commitiee (whether consisting of
one or more members), set up temporarily for the purpose of advising the
Government or any other authority in [espect of any matter of public
importance or for the purpose of making an inquiry into, or collecting
statistics in respect of, any such matter, if the holder of such office is not
entitled to any remuneration other than compensatory allowance;
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(1) the T)fﬁce of chairman, director or member of any statutory or non-
statutory body other than any such body as is referred to in clause (h), if
the holder of such office is not entitled te any remuneration other than
compensatory allowance, but excluding (i) the office of chairman of any
statutory or non-statutory body specified in Part II of the Schedule; (ii) the
office of chairman or secretary of any statutory or non-statutory body
specified in Part II of the Schedule;”

4]1.  The term ‘compensatory allowance’ referred to in the above sections 3(h) and 3(i)

has been defined in section 2(a) of the above Act as follows:

“2(a) ‘Compensaiory Allowance’ means any sum of money payable to the
holder of an office by way of daily allowance [such allowance not
exceeding the amount of daily allowance to which a member of
Parliament is entitléd under [the Salary, Allowances and Pension of
Members of Parliament Act, 1954 (30 of 1954)]], any conveyance
allowance, house rent allowance or traveling allowance for the purpose of
enabling him to recoup any expenditure incurred by him in performing the
functioﬁs, of that office.”

42. A conjoint reading of the abovementioned provisions of sections 3(h), 3(1) and
2(a) makes it clear that for an ‘office’ to be protected against disqualiﬁcation-under the

abovementioned clauses (h) and (i), the following conditions must be satisfied:

The holder of office should not be in receipt of, or entitled to, any remuneration
other than ‘compensatory allowance’; and
The ‘compensatory allowance’ should not exceed the daily allowance to which a

. Member of Parliament is entitled.

43,  The Commission has already held above that the opposite party is not only
entitled 10 certain compensatory allowaﬁces but also an honorarium of Rs.5,000/- per
month in addition by virtue of her appointment order dated 14" July, 2004. Thus, the
very first condition mentioned in clauses (h) and (i) of section 3 of 1959-Act for

exempting the holders of certain offices from the purview of disqualification under
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45

Article 102(1)(a) is not satisfied in the present case. Therefore, the learned senior
counsel for the opposite party cannot validly contend or 'claﬁn that the office held by the
opposite party is covered by the provisions of section 3(h) and / or section 3(i) of the
1959-Act. 1t is also noteworthy that, as per the own admission of the learned senior
counsel for the op&ﬁosite party, she is entitled to a daily allowance of Rs.600/- v;rhil_e
traveliﬁg inside the State of Uttar Pradesh and Rs.750/- per day while traveling outside it,
in terms of the State deemment’s O.M. dated 22.3.1991. The said O.M. also states that
she would be entitled to a chauffer driven car, free accommodation in the State
Government Guest Houses and Circuit Housés ahd also local hospifality while on tour.
On a conjoint reading of the above, the amount of daily allowance of Rs.600/- for travel
inside 'tl';e State of Uttar Pradesh can also be considered as a source of profit to the
incumbent, as it cannot be considered to be mere cbmpensatory éllowance to defray out
of pocket expenses. The submission of the learned senior counsel that the opposite party
is an affluent person otherwise and that the. benéﬁts granted to her by the State
Government are immateriai io her is only to be stated to be rejected. The issue here is
one of law and not the financial status or standing of the person appointed to the 'éfﬁce of
profit under the government.

44, In view of the forgoiﬁg,_ the - Commission is fully satisfied that office of
Chairperson of the Uttar Pradesh Film Development Council to which Smt. Jaya
Bachchan has been appointed by the State Government of Uttar Pradesh by its O.M.
dated 14™ July, 2004, on the terms of conditions specified therein, is an “office of profit
under the Government of Uttar Pradesh’ within the meaning of Article 102(1)(a) of the
Constitution. Further, the Commission is also satisfied that the said office of Chairperson

of the Council is not exempt, under the provisions of section 3 of the Parliament
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(Prevention of Disqualification) Act, 1959, from disqualiﬁcation under the said Article

15()2(1)(}a) of the Constitution.

45 ‘Having regard to the above, the Commission is of the considered opinion that

Smt. Jaya Bachchan became disqualified under Article 102(1)(a) of the Constitution for

being a member of the Rajya Sabha on, and from, the 14™ July, 2004 on her appointment

by the Government of Uttar Pradesh as Chairperson of the Uttar Pradesh Film

Development Council.

46.  The reference from the President is accordingly returned with- the opinion of the

Commission to the above effect.
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