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MINISTRY OF LAW AND JUSTICE
(Legislative Department)
NOTIFICATION
New Delhi, the 20th October, 2006

ORDER |

Whereas a petition dated the 24" March, 2006 raising questlon of
alleged disqualification of Shri Swadesh Chakraborty, a sitting Member of
Parliament (Lok Sabha) under clause (1) of article 103 of the] Constitation
has been submitted to the President by Shri Mukul Roy, General Secretary,
A}] India Trmamool Congress, 30B Harish Chatterjee Street, Kolkata;

And whereas the said pefitioner has averred that S i Swadesh
Chakraborty i
Corporation,

whlch is alleged to be an office of profit;
/

’

— e

is holding the office of the Chairman, Hooghﬁy liver Bridge
| i
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And whereas the opinion of ‘the Election Commission has been
sought by the President under a reference dated the 30™ March, 2006 under
clause (2) of article 103 of the Constitution on the question as to whether
Shri Swadesh Chakraborty has become subject to disqualification for being
a Member of Parliament (Lok Sabha) under sub-clause (a) of clause (1) of
article 102 of the Constitution;

And whereas during the pendency of the proceedings before the
Election Commission, the Parliament (Prevention of Disqualification)
Amendment Act, 2006, amending the Parliament. (Prevention of
Disqualification) Act, 1959, has been enacted by the Parliament and
pubhshed after the assent of the President on the 18® August 2006;

And whereas by clause (k) of section 3 of the Parliament (Prevent;on
of Disqualification) Act, 1959, as inserted with effect from the 4" day of
April, 1959, vide clause (ji) of section 2 of the Parliament (Prevention of
Disqualification) Amendment Act, 2006, the office of Chairman of the
Hooghly River Bridge Commissioners, among others, has been declared as
an office the holder of which shall not be disqualified for being chosen as,
and for being, a Member of Parliament;

And whereas the Election Commission has given its opinion (vide
Annex) that the questioh of alleged disqualification of Shri Swadesh
Chakraborty, raised in the present pefition, does not Survive now, as the
alleged disqualification, if any, stands removed with retrospective effect by
virtue of the provisions of the Parliament (Prevention of Disqualification)
Amendment Act, 2006;

Now, therefore, I, A.P.J. Abdul Kalam, President of India, in
exercise of the powers conferred on me under clause (1) of article 103 of
the Constitution, do hereby decide that Shri Swadesh Chakraborty has not
become subject to disqualification under sub-clause Ta) of clause (1) of
article 102 of the Constitution, for being a Member of Parliament (Lok -
Sabha) on account of his appointment to the office pf the Chairman of the
Hooghly River Bndge Commlssmners as alleged m the petition. -

President of India
14" October, 2006.

- [F. No. H-11026 (26)/2006-Leg-11]
Dr. BRAHM AVTAR AGRAWAL, Addl. Secy.
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ANNEX !
|

in re:
Alleged disqualification of Shri Swadesh Chakraborty, Member of | Parhament (Lok

Sabha), under Article 102 (1) (a) of the Constitution. i

Reference Case [Mo. 26 of 2006 |
[Reference from the President under Article 103 (2) of the Congtitution]

OFPINION

This is a reference dated 30" March, 2006 from the President of India, under
Article 103 (2) of the Cpnstitution, seeking the opinion of the Election| Commission on
thé question whether Shri Swadesh Chakraborty, MP (Lok Sabha) has bgcome subject to

disqualification for bemg Member of the House concerned under Article|102 (1)(a) of the

1
i

Constnunon : | s
| ) | .
2 The question of alleged disqualification of Shri Swadesh Chak*aborty, MP was
raised in a petition dated 24™ March, 2006 submitted to the President by Shn1 Mukul
Roy, General Secretary, All India Trinamool Congress, 30B Harish dhattexjee Street,
Kolkata. The petitioner has stated in this said petition that Shri Swadesh thakraborly was
halding the office of the Chairman, Hooghly River Bridge Corporatloni The petitioner's
cantention was that the said office is an office of profit under the Goventlment within the

meanmg of Art 102(1) of the Constitution.

3. The petition of Sh. Mukul Roy was, however, not accompanied jy any document

in support of his contention that the office to which Shri Swaddsh Chakraborty
(respondent) had been appointed was an office of profit under the Glovernment The
pe_tltmn of Shri Mukul Roy did not even contain the basic information gbout the date of
appointment of the respondent to the office referred to in the petitipn. The date of
apbointment of a Member to an office is vital to determine whether the tase falls within
the Junsdlctlon of the President to decide in terms of Article 103 (1). It 1# well settled by
a Gdtend of decisions of the Supreme Court {see Election Commission Vt: Saka Venkata
Rao (AIR 1953 SC 201); Brundaban Naik Vs. Election Commlsmoni(AIR 1965 SC
.1892); Election Commission Vs, N.G.Ranga (AIR 1978 SC 1609)} thbt under Article
103 of the Constitution, the President and the Election Commission c*m look into the
questions of ohly those offices to, which the Members of Parliament arq appointed after
. Lhéir eleétion as such Members. The Petitioner was, therefore, asked to]fumish specific

_information in that regard vide the Commission’s Notice dated 6™ April, 2?006.
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4. The Petitioner submitted. a letter dated 28" April, 2006, ém_:losing therewith a .
biographical sketch of the respondent, downloaded from the website ﬁrepared by the
Parliament Secretariat on the basis of self declaration by the respon;icnt. He did no;_
furnish any document containing the specific information as called for. He; however,
stated that he would furnish the desired information shortly. Therefore, the petitioner
Wés again called upon, vide Notice on 12 May, 2006, to furnish lthe requisite specific
information, by 31% May, 2006.

5. The Petitioner thereafter forwardet!i a photocopy of the “Hboghly River Bridge
Act, 19697 With his letter in jrep]y to the Said Notice, on 3" June, b006, and contended
that as per provisions 'of Section 3(4) .of ‘the Act, the post of the Chairman of the
Corporation was an office of profit. He also requested the Commission to proceed
expeditiously in the matter, collect ajl the required materials and send its opinion to the
President. )

6. As the petitioner was not able to furnish specific information about the date of
last/latest appointment of the respondent to the said office and other details about the
profit, if any, accruing to the respondent, the Commission decided to obtain the relevant
information from the State Government of West Bengal, to enable the Commission to
give its opinion to the President on the question of alleged disqualification referred to the
Commission under Article 103(2). Accordingl;% vide letter dated "17:6.2006, the
Commission requested the State Government to furnish the relevant information by
3.7.2006. On a request from the State Government, the time was extended to 15.7.2006, .

on which date a reply was received from the State Government.

7. The State Govt. enclosed a copy of a note given by the Advocate General of the
State. with an endorsement that the Government agreed with the view of the Advocate
General. The Advocate General’s note basically stated that the Commission should
obtain the information from the respondent. The Cornmission wrote back to the State
Government, on 2].7.2006; bﬁngjng to its notice the provisions of Seetion 146 of the
Representation of the People Act, 1951, and pointing out that the State Government was
obliged to furnish the information sought by the Commission. | |

8. The State Qovernment submitted a reply on 1.8.2006, enclosing, inter alia, éopies
of notifications of appointments of the respondent in this reference case as well in respect
of respondentg in another case. The documents submitted by the State Goyernment

showed that the respondent’s case is of post-election appointment. The notification of

23 ¢3 GIl66-3
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-

appointment of the member fumished by the State Govt. mentioned that he will not draw
4my salary during his tenure as Chairman, Hooghly River Bridge Commissioners. In these

circumstances, the Commission, on 18.8.2006, seut copies of the docurpents furnished by

the State Govt. to the petlt:loner for hlS comments thereon by 25.8 20?6 It is seen that
the name of the office has been wrongly described by the petitiofer as ‘Chairman,
?Iooghly Rwer Bridge Corporation’. The correct name appears{l be “Chairman,
Hooghly River Bridge Commissioners’, as mentiohed in the document% submitted by the

$tate Govt. ' P
9. In the meantime, the Parliament (Prevention of Disqualification) Amendment Act,

- 2006, amending the Principal Act of 1959, was enacted by the Parligment and notified
iﬂcr the Presidential assent on 18.8.2006. A copy of this Amendment] Act was received
f_rom the Ministry of Law and Justice on 21.8.2006. By the Amendm#nt Act, the offices
of Chairman, Deputy Chairman, Secretary or Member ( by whate}llcr name called),
mong others, in The Hooghly River Bridge Commissioners, con#tituted under the
Hooghly River Bridge Act, 1969, have been declared under Section 3 ¢<) of the Principal
Act, as the office the holders whereof shall not be disqualified for be#ng chosen as, and
‘ ‘ !
for being Members of Parliament. These amendments to the Princigal Act have been

brought into force with retrospective effect from 4™ April, 1959
10.  On 25.8.2006, the petitioner submitted his response to the docpuments made

avallable by the West Ecngal Government reiterating his earlier contention.

11 In the present case, the Parliament (Prevention of Disqualificption) Amendment
ﬁAct, 2006, has a direct bearing. As mentioned above, the provisiong of clause (k) of
‘Section 3 of the Principal Act of 1959 and the Table containing the ngmes of the bodies
_ Especiﬁed therein have been brought into force with effect from 4.4.1 959. It is a settled
?position that under Article 102(1)(a), the Parliament is empowerefl to declare, with

rctrospective effect, an office to be an office the holder whereof shall pot be disqualified.

' The decision of the Supreme Court in Smt. Kanta Kathuria vs. M. Mcﬁnak Chand Surana
[1970 (2) SCR §3 8] upholds this Constitution position. In the past als*o the Commission
Ehas taken cognizance.of similar laws passed by the legislatures with 1?:trospectwe effect,
even as enquiry into the references concerned was in progress. In the ,i'eference case (No.
4 of 1980) regarding alleged disqualification of Sh. Gaya Lal and 2’.{1 other members of
‘the Haryana Legislative Assembly, during the pendency of the r I ference before the'
‘Commission, the Haryana State 'Legislature amended the Haryand State Legislature l_
(Prevennon of Disqualification) Act, 1974, twice |by virtue of whlchithe offices held by g

;
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the said MLAs were brought under the exempted categories. In that césé, the
Commission, in its opinion dated 21-05-1981 held the view that the disqualifications, if
any, stood removed in their cases and the reference became infructuous. Similarly, in a
reference case {No. 2(G) of 2005} relating to alleged disqualification of Shri Mohd
Azam Khan for . membership of Uttar Pradesh Legislative Assembly, the State
Legislature passed an amendment to the Uttar Prz;desh State Legislature (Prevention of
Q\isqualiﬁ%im)' Act, 1971, during the pendency of the proceedings before the
Commission. In that matter also, the Commission tendered its opinion to the effect that
disqualification, if any, stood removed in view of the amended provisions of the law.
Again, in another recent case {Reference Case Nos. 65(G) to 70 (G) 2006) on the
petition of Sh. Y. Mangi Singh regarding alleged disqualification of 6 MLAs of
Manipur, the Commission took note of the Amendment Act passed by the Manipur State

Legislature, exempting the offices concemned from disqualification, and opined that the
reference had been rendered infructuous. The present case is also similar in facts and

circumstances to the above referred cases and the amended provision of law removing the

\ A
disqualification, if any, squarely apply in this casé.
12. Having regard to the above constitutional, legal and factual position, the

Commission is of the considered view that the question raised in the petition dated 24"
March, 2006 of Sh. Muku! Roy regarding alleged. disqualification of Shri Swadesh
Chakraborty, does not survive now, that disqualification, if any, incurred by him, stands
removed with retrospective effect by virtue of the Parliament (Prevention of
Disqualification) Amendment Act 2006. Accordingly, the reference from the President is
returned with the Commission’s opinion to the effect that Shri Swéldesh Chakraborty, is
not subject to disqualification under, Article 102(1)(a) on account of his appointment to

the office of Chairman, Hooghly River Bridge Commissioners’.
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(S.Y.Quraishi) T | (N.Gopalaswami) (Navin B.Chawla)
Election Commissioner Chief Election Commissioner Election Commissioper

|

Place: New Delhi
Dated: 14" September, 2006
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