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MINISTRY OF LAW AND JUSTICE
(Legislative Department)
NOTIFICATION
New Dethi, the 6th November, 2006
S.0. 1905(E).—The following Order made by the President is pubhshed for general

mfonnahon —

ORDER

Whereas the {ollowing petitions, namely:-

(i)  the petition dated the 25" March, 2006 by Shri Anubhay
Anand Aron, Advocate, Madangir, New Delhi;'and

(ii)  the petition dated the 28‘“ March, 2006 by Shri R.S. Chauhan,
Advocate New Delhi,

have been subrmtted to the President under clause (1) of artlcle 103 of the
Constitution alleging disqualification of Dr.(Smt.) Najma Heptulla, a sitting

. Member of Parliament (Rajya Sabha);

|
|

28”!" October, 2006,

And whereas the said petitioners have averred that Dr.(Smt.) Najma
Heptulla was holding the post of honorary President of Inter-Parliamentary

| Union and the office of President of Indian Council for Cultural Relations,
- which are alleged to be an office of profit;

And whereas the opinion of the Election Commission has been
sought by the President under a reference dated the 31% March, 2006 under
clause (2) of article 103 of the Constitution on the question as to whether
Dr.(Smt.) Najma Heptulla has become subject to disqualifi¢ation for being
a Member of Parliament (Rajya Sabha) under sub-clause (a) of clause (1) of
article 102 of the Constitution;

And whereas the Election Commission has given its opinion (vide

| Annex) that 1 view of the well-settled constitutional positibn, the question

of alleged dlsquahflcatlon of Dr.(Smt.) Najma Heptulla, being a case of
pre-election dlsquallﬁcatlon if at all any disqualification was attracted,
cannot be raised before, or decided by, the President under clause (1) of

i article 103 of the Constitution and that the present petitions are, therefore,

not maintainable before the President;
Now, therefore, 1, A.P.J. Abdul Kalam, President of India, do hereby

|hold that the above-mentioned petitions of Shri Anubhav Anand Aron and

Shri R. S. Chauhan under clause (1) of article 103 of the Constitution are
inot maintainable. ]

President of India

[F. No. H-11026(33)/2006-Leg. I1]
Dr. BRAHM AVTAR AGRAWAL, Addl Secy.
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Inre: _ : -
Alleged dlsquahﬁcatlon of Smt. Najma Heptulla Member of Parhament, under Article

102(1)(a) of the Consutution

, Reference Case No. 33 of 2006
'+ [References from the President under Article 103 (2) of the Constltutmn]

OPINION

)

The reference dated 3% March, 2006, from the President of [mha, under Article

103 (2) of the Cnnstltutlon, seeks the opinion of the Election Commission on the questlon

whether Dr. (Smt.) Najma Heptulla has become subj ect to dlsquahﬁcanon for belng
ember of the Rajya Sabha under Article 102 (1)(a) of Constltutmn.

2. The above mentioned reference arose out of two peﬁﬁons, the first dated 25"
March, 2006, from Sh. Anubhav Anand Aron, Advocate, Madangir, New Delhi, and the

other dated 28" March, 2006 from Sh. R. S. Chauhan, Advocate New Delhi. In the two
petitions, the petitioners have raised the question of alleged disqualification of Dr. (Smt)

Najma Heptulla (respondent) on the ground that she was holdmg the post of honorary‘

President of Inter-Parllamenta.ry Union (IPU) and the office of President of Indlan'
Council for Cultural“Relations (ICCR). The petitioners have contended that these are

offices of profit’ w1th1n the meamng of Article 102 (1) (a) and they have sought
dlsquahﬁcatxon of the respondent on thls ground

3 The petitions elid no_t' coritain the basic ihformgtion aBout_ the date of appomtments ,

of the respondent to the said offices or anjr details regarding the tennsand conditions of

the appoixitments. The Commission, 'there'fore, issued riutice to the petitioners, on 18-04-
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06, to fumish specific information on these aspects by 12-05-06. The date of
ointment of a Member to an office is vital to determine whether the Gase falls within
jurisdiction of the President to decide in terms of Article 103 (1). It i§ well settled by

caena of decisions of the Supreme Court {See Election Commission Vs;. Saka Venkata

(AIR 1953 SC 201); Brundaban Naik Vs. Election Commiésien ;(AIR 1965 SC

1892); Election Commission Vs. N.G.Ranga (AIR 1978 SC 1609)} thzit under Article

103 of the Constitution, the President and the Election Commission can look into the

questions of only those offices to which the Members of Parliament are appointed after
ir election as such Members. :

43 The petitioners did not submit any reply to the above mentioned notices. As the

jtitioners failed to provide the requisite information to enable the Commission to tender

e opinion to the President, the Commission decided to obtain the requisite information
from the Central Government. Accordingly, the Ministry of External Affairs and the

Ministry of Parliamentary Affairs were asked to furnish, by 8-08-06, the information

¢garding the date of appointment of the respondent to the oﬁices- rﬁenﬁoned in the

]

etition and the te:‘ms and conditions of appointments to these offices.

o |

5. The Ministry of External Affairs, vide their letter dated 10-08-06, informed the
(ommission that the respondent was appointed as the President of thp ICCR wef 7"
August, 2002, for a period of three years and that she was not _re-apgbinted thereafter.

They also informed that the Govt. had not fixed any terms and condiftions for the said
'ppointn}ent. Regarding the office of the President of IPU, the Rajya Sabha Secretariat, to
i«hich the Commission’s letter was referred by the Ministry of Parli#mentary Affairs,
Fated that the IPU is an international organization of Parliaments of sovereign States,
ith  headquarters in  Geneva., They stated that there s no official

ommunication/notification of the IPU Secretariat available with them relating to the

Session in Berlin, and that her tenure in that office came to an end on 27" September,

2002. They also stated that the office is an honorific title.

appointment. They further added that as per the information available with them, " the
respondent was elected as the President of IPU on 16-10-1999 at th¢. Council’s 165"
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6. The respondent was clccted to thc Rajya Sabha from the State of Ragasthan atthe
" biennial élection held in 2004, and her current term as member of that House commenced
on 5-07-2004. Thus, thé ques_t:i:(;n‘.raiéed in the present petitions relates to alleged
disqualification of ‘the respondent, which existed at the time of, and prior to, her
election to the Rajya Sabha in 2004. Tt is well settled that under Article 103(1) of the
Constitution of India, the jurisdiction of ‘the President to decide gquestion of
disqualification of a sitting n_icmbér_ of Parliament arises only in thé_ case ‘of
disqualification which is incurred after his/her eleciio_n as member of the House. The
jurisdiction of the ‘El_e;_ction Commission to inquire into such question of alleged
disqualification, on being referred to it by the President under Article 103(2) of the
Constitution, also arises only in case of gg'st-e!ectibn disqtialiﬁcaﬁon. Any question of
m—electibn disqualification, ie. disqualiﬁcaﬁon from which a person was suffering at
the tiine of, or prior to, his election, can be raised only by means of an: election petition
presented in accordance with the provisions of Art 329(b) of the Cdnstiﬁx_tidn read with
‘Part-VI of the Representation of the People Act, 1951, and not under Article 103(1).
Reference is invited, in this connectlon, to the Supremc Couzt’ .of decisions
- réferred to in p:Jm 3-above. In a very. large number of other sxmnlar cIm; the past, the
Commission has given similar opinion, on the references made to it by the President and )
Governors of States. In fact, one of the two offices mentioned in the petitions, namely, . |
the office of Chairperson of the ICCR, is now an office specifically declared by the
Parliament as an office fhe holder whereof is not disqualified for being chosen as, or for
being, a member of Parliament, by virtue of | the Parliament (Prevention of
Disqualification) Amendment Act, 2006.) |

7. It is true that the respondent was member of the Rajya Sabha prior to the election
held in 2004, elpded at the biennial election in 1998; But, the term of her then
membership of the Rajya Sabha expired 011'4-07-04. Therefore, there is no .rgced to look
at the implication of the appointments to these offices with regard to the then
membership which has since expired, as with the exj:ixy of her earlier ter on 04-07-
2004, the issue ceased to be a live issue {kindly see the oéini_ons dated 07-04-06 and 06-

06-06 and 31-07-06 of the Commission in Reference Case Nos. 10, 3 and 7-8 of 2006
i X Boy ‘3£]o‘£—-.3
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. telating to Sh. Balvir K. Punj, Sh. Nilotpal Basu and Dr. Karan Singh (Members of Rajya
. S$abha)}.

3 In view of the well settled constitutional position, referred to above, the question
I:the alleged disqualification of Dr. (Smt.) Najma Heptulla, if at all,’ cannot be raised
der Article 103(1) of the Constitution being a case of pre-election disqualification. The

Election Commission also has no jurisdiction to express any opinion on the question of
such alleged pre-election disqualification. The present petitions are, therefore, not
faintainable before the President in terms of Article 103(1) of the Constitution. In view
of this, it is not necessary for the Commission to consider the issue whather the office of
the President of TPU would at all be an office of profit under the Govt. fbr the putposes of
" Article 102 (1) (a). .

,
p. [ The reference received from the President is accordingly, returned with the

t
i

Dpini-:;n of the Election Commission of India, under Article 103(2) of the Constitution, to
the above effect that both the said petitions are not majntainabltla under Article 103(1) of

- the _Constkmtfor:} !
, Sd/- Sd/- Sd/-
(S.Y.Quraishi) (N.Gbpalaswami) _(Navin B.Chaw!la)

[Election Commissioner ~Chief Election Commissioner  Election Commissioner

-

\Place: New Delhi
Dated: 21" September, 2006

i
i

Printed by the Managsr, Govt. of India Press, Ring Road, Mayaputi, New Delhi-110064
and Published by the Coniroller of Publications, Delha-110054.




