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TELECOM REGULATORY AUTHORITY OF INDIA
NOTIFICATION '

. New Defhi, the 21st November; 2006
F. No. 1-18/2006-B & CS.—]In exercise of the powers conferred upon it under Sub-section

~ (2) and'sub clauses (ii), (iii) and (iv) of clause (b) of Sub-section (1) of Section 1] of the
Telecom Regulatory Authority of India Act, 1997 (24 of 1997) read with Notification
- No.39 (S.0. No. 44E) and 45 (E) dated 09/01/2004) issued from file No. 13-1/2004-
Restg by the Central Government under clause (d) of sub-section (1) of section 11 and
proviso to clause (k‘) of Sub section (1) of Section 2 of the Telecom Regulatory Authority
of India Act, 1997, the Telecom Regulatory Authority of India, hereby amends the
Telecommunjcation'(Broadcastir‘lg and C_able) Services (Third)(CAS areaé) Tariff Order,
2006 (6 of 2006) (hereinafter called the “Principal Oi'der”) as follows, namely:

1.  Short title, extent and commencement:

3677 GI/2006—8
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. i) This Order shall be called “The Telecomnmnicanon (Broadcasuhg and Cabie)
Services (Third)(CA'S areas) Tariff (First Amendment) Order, 2006,1 (7 of 2006)”
i1) This Order shall apply throughout the temtory of India.-

iii) This Order shall come into force on the date of its pubhcatibn ﬂn the Official
Gazette

2. In the Principal Order, after the existing sub-clause (ii) of clause S,Ithe followmg
proviso and entries relating thereto, shall be inserted; _
“ Provided that the provisions of this sub-clause shall not apply tq the followmg
types of commercial subscribers:
i} Hotels with rating of three star and above
ii) Heritage hotels (as described in the guidelines for classiﬁc&tnon of hotels
issued by Department of Tourism, Government of India)
1ii) Any otner hotel, motel, inn, and such‘other commercial q}stablishment,
providing board and lodging and having 50 or more rooms.”
3. EIn the Principal Order, the existing sub-tlause (vi) of clause 6 and ei;tries relating
thereto, shall be deleted and substituted by the followmg new Sub-cladse and entries
| relatmg thereto; .
i “(vi) (a) sub clauses (i) to (v) shall apply to all commetc¢ial subscpbets except
5 those commercial subscribers llsted in (b) below 1
(b) for the following categories of commercial subsctibers there shall be
no ceiling in respect of the maximum retail price payablle' by such a
subscriber to a service provider nor shall there be a.qy minimum
subscription period:
i) hotels with rating of three star and above |
ii) heritage hotels (as descrited in the guidelines for c?assxﬁcatlon
of hotels issued by Department of Tourism, GoYermnent of
India) g
iii) any other hotel, motel, inn, and such other ;commercial
establishment, providing board and lodging and hpvmg 50 or
more rooms. |
Provided that for these commercial Subscribers, the chamfels shall be
offered on an a-la carte basis apart from any bouquets fhat may be
offéred by the broadcasters/multi system operators/cable q:j)perators.
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Provided further that whenever bouguets are offered, these shall be
subject to the following conditions:

I The maximum retail price of any individual channel shall not
exceed three times the average channel price of the bouquet of -
which it is a part; '

Explanation: if the maximum retail price of a bouquet is Rs.”X”
per monti} and the number of channels is “Y” then the averége
channel price of ths bouquet is Rs. X divided by Y

I The sum of the individual maximum retail prices of the channels
shall not be more than 150% of the maximum retail price of the
bouque.‘t.” : :

“Explanation 1: For the purpose of clause (vi) above the guestion
whether the commercial subscriber will pay the cable operator/multi
system operator/the broadcaster will be determined by the terms of

agreement(s) between the concerned parties, namely

i)  broadcaster(s)
(i) MSO(s) and cable operator(s) who have be¢n authorized to
provide signals to the commercial cable subscribers on the one

hand , and the commercial subscribers on the other.” -

Explanation 2: It is clarified that in respect of programmes of a
broadcaster, shown on the occasion of a special event for common

viewing, at any place registered under the Entertainment Tax Law and

~ to which access is allowed on payment basis for a minimum of 50

persons by the commercial cable subscribers, the tariff 'shal'l"be as
mutually determined between the parties.”

4. Explanatory Memorandum:

This Order contains an Explanatory Memorandum attached as Annex- A.

By Order,
R. N. CHOUBEY, Advisor (B&CS-II)
[ADVT. IT/IV/142/2006/Exty.]



THE GAZETTE OF INDIA : EXTRAORDINARY __ [Parrlll—S&c. 4]

| . Annex -A
EXPLANATORY MEM DUM '

1. Ibmducﬁon and Background

1.1, The Authority had issued a Tariff Order on 15" January 2004, which provided
that the ceiling of cable charges shall be at the levels prevailing on 25“‘ December
20(]3 for both FTA and Pay channels. This interim order was sult_lect to final
det¢nmnatnon Subsequently after extensive consultations a detatled Tariff Order was
1ssued on 1.10.2004 (hereinafter referred to as Pnnclpal Tariff Order) whlch maintaining
the sanctity of the ceiling of cable charges prevailing on 26.12.2003 pmvnfled a window
for |introduction of new pay channels and conversion of existing FTA Channels to pay
subject to certain conditions. The underlying objective in both these orders was to
proylde relief to the cable subscriber who has no mechanism to protect himself against
the fhike in cable television charges. -

12I A batch of petitions was filed by a couple of Associations df Hotels and
Req:taurants together with & hotel against some broadcasters and tlvjir authorized
distributors in Telecom Disputes Settlement Appellate Tribunal (TDSAT}. The dispute
bas:ﬁcally pertained to the fact whether the hotels and restaurants can bel equated with
doqlest:c consumers for the provision of Cable TV Service besides other cponnected and
comsequentlal issues under adjudication. The Hon’ble TDSAT disposed df the petition
v1d(l: their order of 17" January 2006. . A representation was received from pssociation of

hoti:ls for intervention in the form of a restraining order.

1 31 An amendment to the principal tariff order was issued on 7th Maq:h 2006 as an
mtatrlm measure. In this tariff amendment order, the terms, Ordinary Calle Subscriber
and Commercial Cable subscriber were defined and it also provided for a cdiling on cable
charges at the level prevailing on 1* March 2006 payable by one partyto another in
regprd to the commercial cable subscribers Subsequently an explanatid;n was added
ﬂu@ugh a further amendment on 24™ March 2006 vide which it was cla;f'iﬁed that the
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agency to whom the payment is to be made by the commercial cable subscribers will be
as per the mutual agreement. An appeal was filed against the Tariff Amendment Order of
7™ March 2006 by one of the broadcasters, namely Ms. Set Discovery Pvt Lid
questioning the powers of TRAL to issue an interim tariff order. This appeal was
dismissed by the Hon’TDSAT vide its order dated 20.4.2006

2. Consultation Process

2.1  The process of consultation on issues relating to commercial tariff for
broadcasting and cable television services began immediately after the issue of the Tariff
Amendment order of 7* March 2006 with a joint meeting of the broadcasters and hotel
. associations 16" March 2006 followed by meetings on 23" March 2006 and 5™ April
© 2006. A consultation paper was issued on 21t Aprill2006 identifying the following areas
for consultation seeking comments of the stakeholders by 12" May 2006:

i) Definition and issues relating thereto of the term Commercial Cable
Subscriber.

ii) Need or otherwise to fix commercial tariff

ii1) Method and manner of fixation of commercial tariff

One of the basic ciuestions directly related to the need for categorization of cable
subscribers raised in the consuitation paper was whether the definition contained in the
Tariff Amendment Order of 7" March 2006 should be allowed to continue. The paper
while spelling out the difficulties and problem of categorizing commercial cable
subscribers who may or may not need protection sought inputs on the approach to the
definition. The consultation paper also pointed out that the question of categorization and -
having a separate definition for commercial cable subscribers is closely linked to the
question of approach to tariff regulation ie. whether it is necessary to have tariff
regulation at alf or a differential set of tariff regulation for different categories of cable
subscribers. The question of categorization depends and comes after the decision on the
need or otherwise to have different sets of tariff regulation.. The tariff amendment order
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darch 2006, as indicated in the explanatory memorandum attached tq the said
as an interim measure subject to. detailed examination for which putpose the
Asul#mon paper was issued.
2 2 ’The detailed consultation paper is available of TRAI* website v tral gov.n . _This
was fdllowed by Open House Discussion on 25 May 2006 in Delhi. The gist of
comments received on the consultation paper .was placed on TRAI’S website
www trgi.govin. A few reptesentations were received from individual mstltutnonsg other than

the hatels and restaurants seeking clarification though not in response to the consultation

paper,‘E The views and decisions of the Authority in regard to the comments 'eived from
variops stakeholders have been discussed at appropriate place in this _jbxplanatory
memprandum.

|

23 | Meanwhile a civil appeat (2061 of 2006 and 2247of 2006 ) was ﬁledl by a couple

-~ of hptzl associations and one of the hotels in the Apex Court against hon'ble TDSAT

* Order of 7" January 2006. The appeal also prayed, as an interim relief, stay against

operauon of the tariff amendment order of 7™ March 2006. TRAI was howe?Ver not made
a party in thlS appeal. The Apex Court in its interim order of 28" Aprif 2006 directed that
the; status quo be maintained as on the date of its interim order. In deferencb to the status
qup orders it was decided to await the outcome of the final orders of the Apex Court in
regard to the issues relating to commermal tariff for broadcastmg and cable television

seTvmes for which a consultatlon paper was issued and an OHD was held,

2.;1 In the meantime, on 20" July 2006, in an appeal (LPA‘QSS of 20(%6) filed by the
Union of India against the decision dated 10" March 2006, of the Hon’q'le single judge
f¢r implementation of Conditional Access System (CAS) w1thln a m#nth a division
blench of the Hon’ble Delhi High Court ordered that the CAS should be n?plemented wef
31‘“ December 2006 in the notified areas of the 3 Metros of Delhi, Mumbal and Kolkata-
qnd all the co- respondents (TRAI was a co-respondent in this appeal) yvere directed to
¢o-operate with the appellant. TRAI in comphance of the direction dateﬂ 20™ July 2006
of the division bench of the Hon’ble High Court of Delhi to unplement CAS in the three
metros of Delhi, Mumba1 Kolkata by 31 December 2006 contmueﬂ the process of
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consultation started immediately after the single judge bench order of 10.3.2006 for issue
of regulations/tariff relating to pay channels, Basic service Tier charges for Free to Air
Channels, schemes for supply of set top boxes, interconnection agreements and quality of
service matters, for CAS notified areas. These initiatives were to be completed by 31%
August 2006 in terms of the activity wise time frame in the overali action plan of
implementation by 31* December 2006, Since the decision on tariff etc in respect of CAS
areas would impact éomme_rcial subscribers as well, a clarification was required in regard
to the commercial tariff fof CAS Areas with reference to status quo order. A submission
was made during the hearing for a dispensation to proceed to fix commercial tariff in
CAS notified _areas. Subsequently, the Apex couﬁ allowed the application for
impleadment in the appeal. The facts and circumstances were placed before the Apex
court for directions. Since the status quo orders of the Apex Court was in force at time
of issue of the Tariff Order dated 31% August 2006 in respect of CAS notified areas, the
TRAI taking into- account the status quo order in respect of commercial tariff passed by
the Hon’ble Apex Court on 28" April 2006 provided in the said tariff order that “the
pfovisions of sub-clause (i} to (v) pertaining fixation of tariff for pay channels shal} not
apply to commercial subscribers and that the same shall be governed by the Supreme
Court Order dated April 28, 2006 in Civil Appeal no 2061 of 2006”

2.5 . The Apex Court on the concluslon of the arguments in the appeal before it on 19™
October 2006 reserved the judgment and directed that:
“ It appears that by order of 28 4.2006, a Bench of this Court directed
that Status-quo, as it existed on that date, shall be maintained. It is stated
at the Bar that pursuant to and in furtherance of the said order the TRAI
has not been carrying out the processes for framing the tariff in terms of
Section 1! of the Telecom Regulatory Authority of India Act.
Before us Mr. Sanjay Kapur, learned counsel appearing for TRAI
submitted that TRAI has already issued consultation papers and
_ .processes for framing a tariff is likely to be over within one month from
date.
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We in modification of our said order dated 28.4.2(*)6 direct the
TRAI to carry out the processes for framing the tariff. Whil‘b doing so, it
must exercise its jurisdiction under Sectionl1 of the Act iixdependently
and not relying on or on the basis of any observation made §y TDSAT to
this effect. It goes without saying that all the procedures| required for
framing the said tariff shall be compiled with, -
It has been brought to our notice that even in theq consultatlon
l paper some references have been made to the recommendagions made by
| the TDSAT. In view of our directions issued hereinbc%fdre a fresh
consultation paper need not be issued. We, however, make *1 clear that in
framing actual tariff the provisions of Section 11 of theiAct shall be
! complied with and all procedures laid down in relation thereto shall be
l followed” ' |
2*6 The consultation paper issued on 21% April 2006 was not with specific reference
té CAS areas or non-CAS areas. A consultation paper on tariff issues frelated to CAS
#m was issued on 14.6.2006 However since the Supreme C_ourt’# orders were in
féj)roe this did not specifically refer to the problem of comimercial ca:ble subscr{bers.
Keeping in view the above directions of the Apex Court requiring qompliance with
qection 11 of the TRAI Act 1997 (sans the need for fresh consultation #)aper) a draft of
d:le tariff amendment order for CAS areas in respect of commercial taﬁﬁ was placed on
the website of TRAI on 2 November 2006 seeking commenis of the st%keholders latest.
liy 10™ November 2006. Two separate meetmgs of the stakeholders (broadcasters and
ﬂotels) were held on 9" November 2006 who were also parties beforeﬂhe Apex Court
glwng them the opportunity to put forth their views. The cominents recejved on the draft
teriff order has been placed on TRAI's website www.traigovin. The gi,St of comments
theeived.in response to the draft tariff order is placed at Appendix I to this explanatory
ltjlemorandum. The views and response of TRAI to the comments receiVed on the draft

tanff order has been discussed at the appropriate places of this explanatof{y memorandum,
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3. Issue wise Analysis

3.1.1 The principai Tariff Order of 1.10.2004 did not provide for any distinction
between an ordinary cable subscriber and a commercial cabie subscriber. Neither did
the first interim tariff order of 15.1.2004. In fact both the tariff orders did not
contain the definition of the word cabie subscriber. A perusal of the explanatory
mnemorandum particulariy para 4 of the first tariff order of 15.1.2004 and para 3 6f
the principal order of 1.10.2004 would, however, indicate that under the given
situation of a non addressable regime and reported frequent increases in cable
charges, complexitias invelved in determining tariff based on cost, a celling in the
form of a cap on tariff charges was considered to be feasibie way of p_roViding relief
to the cable subscriber who as an end user had no mechanism of protéction. The
thrust on the need for protection of the ordinary cable consumer could also be not'e'd
in th.e' consultation paper issued by TRAI for finalizing the recomnie'ndations_on
various issues relating to broadcéstlng and distribution of TV channels. The
commercial establishments considered to be'having a mechanism and wherewithai to
protect themselves ware not in the realm of deilberation of tariff regulation. Thus_; it
could be seen that the underiying objective was the need to give relief and protettlon
to the users of broadcasting and cabie services who had no mechanism to protect
themseives from the hike in cable charges. Therefore, the question for a separate
dispensation or otherwise for those estabilshments who avail broadcasting and cable
services not for their own domestic use but for the benefit of his /her clients,
customers , members etc was not an issue focused upon in the in the context of the
circumstances. leading to the Issue of the said tariff orders in 2004.

3.:!.2 However, subsequently. the question of need -. for categorlzétion ahd
applicabllity of the principal tariff order of 1.10.2004 arose in respect of hotels before
the TRAI when representations from a hotel association seeking relief against the
hike In cable charges by broadcasters was recelved well before the matter came up
before hon'ble TDSAT. Whiie examining the issue it was feit that ;hé principal tariff
order of 1.10.2004 needed ciarity on the real intent of applicabifity or ot'herWise_"‘to
‘estabiishments who do not use the broadcast and cabie services for their own use.
However, before the decision could be taken matter had become sub-judice. There

3677 GI/2006—7



Bt}

were also a couple of references from establishments (other than Is) seeking .
clpriﬂcation on the issue of applicabllity of tariff regulation a.lodtgas to the
Irq:erpretatlon -
341 3 The stakeholders representing the hoteis have argued that there is no need
defining the term commercial cable subscriber and the exlstlnq drﬂnltton should
net be ailowed to continue. They hzve indicated that the existing dispensation
ayaiiabie for an ordinary cable subécrlber shouid be available to hotsls, as weil, on
the grounds, that they are not dealing with signals and do not get an | materiat gain;
that they are aiso end users ilke ordinary cable consumer; the issue : f hotels being
nsumers or not is subjudice; and broadcasters &dopt mohopoiisticltendéncles by
hiking charges for TV channels arbitrarily on the threat of disconnection and, the
rnational practice aiso do not provide for a concept of commercial subscriber.. A
number of other arguments have aiso been advanced during the cons Iltatlon process
marlly to the effect that they are not charging the guests sapmiteiy for these
rvices just iike a number of other services and that charges shoulh relate to the
value or quailty of product (the signais are same for ail types: of users ‘nnd there is no
d erentlatlon') which is same for ali types of users and not how it ‘s used. It has
n argued that the services provided by the broadcasters are nc*t pubiic utility
rvices like electricity etc requiring cross subsidization and therefcfre there Is no
for categorlzatlon A suggestion has also been made to usel the approach
aflopted In Consumer Protection Act in defining the word consumer. |They had aiso
ised issues such as|che practice of broadcasters/cable operators c*;llm:ting entire
years subscription irrespective of levei of occupancy at different time‘sk lack of choice
choose channels, non-uniformity of rates of cabie charges. |

3@1.4 The groups representing the broadcasters have viewed that the definition as
contained in the tarlff amendment order of 7" March 2006 does not require change
excepting certain modifications including in the identified categories|of commercial

bie subscribers for the purpose of tariff dispensation. A 'broadcés‘er has made a
syiggestion to the effect that the commerciai cable subscriber sho¢.+d indicate the

'p‘ ce where the services are required to the broadcasters and not also to muiti

ystem operator or c¢abie operator as provided in the existing d*ﬂn[tion. Some

broadcasters have remarked that the definition of commerciai cébie subscriber

should specify the categories and have identified the categories |of commercial
bilshments for extension of the protection. ‘ |

THE GAZETTE OFINDIA : EXTRAORDINARY : [Parr III—Sec. 4]
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3.1.5 The comments received from the stakeholders on the issue of need or
otherwise of a separate definition and retentl,dn ‘of the existing definition has been
analyzed and the Authority’s views are given below:-
) TRAI had noted that there are bpund to be more disputes between
establishments who received signais for the use of ciients etc and the service
| providers including broadcasters and therefore the need to bring In clarity to
the Interpretatlon'of the principai tariff order. But the TRAI before taking a
final view decided to deliberate In detall through a consuitation process as
envisaged under Section 11(4) of the TRAI Act 1997, on the various issues
reiating commercial tariff for cable teievision services. Consldering that the
principai tariff order of 1.10.20¢4 required ciarity in regard to Its appiicability
to the commerciai estabiishments In the context of the underlying objective
stated above there Is a necessity to Identify the commeiclal establishments
and provide for the manner of reguiation of cabie charges for these
establishments. In either case whether to extend the protection of ceiling on
cabie charges in any form or not to extend protection at ail, would require
such establishments to be identified separately. Therefore, the need to define
the terms ordlnary' cabie subscriber and commercial cable subscriber.. The
vlev_&s of the hotel and Its associations stating that there is no need for a
separate definition is therefore not acceptable. '

i) The distinction sought to be made in the existing definition between an
ordinary cable subscriber and commerciai cable subscriber is justified from
the point of view of the underlying premise that the'n'eed_ and extent of
protection for a'commerclal establishment compared to that of an ordinary
cabie subscriber is not the same.

ili} It is an admitted fact that particularly hotets who had given details of prices
paid by them that the charges paid by them is different and higher than the
ordinary céble consumer. Thus even at the ground levei the commerdai
establishments partlcularly the hotels and such other similar establishments,
asa prevaliirig business practice, are treated differentiy.

iv} In regard to the approach one option is to adopt a definition which is wide in
scope éum incluslive in nature as done in the existing definition which uses the
criterion of usage as the basis to categorise the cable subscribers. In this
approach the task of identification of specific categories of commerciai cable
subscribers is done for the purpose of extending or otherwise of the tariff
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i regulation depending upon the assessment of the need for protecl*on The -
{ other approach is to adopt a definition, which Iis exhaustive Identlfylpg specific.
categories and sub-categories . for the purpose of tariff regulptlon and
| indlcatlng the type of regulation intended for each such defined catepory The
gAuthority has chosen to adopt the first approach for the reason] that it is
extremely complex to evoive objective criterion for categorization. ﬂven in the
approach to the categorization the Authority has usedAthe method to exclude
certain categories of commercial cable subscribers for the purpose ¢f keeping
out of the ambit of tariff regulation thereby leaving the residual tegory of
commercial cable subscribers within the fold of the tariff regulation. Any
approach to define specific category is bound to leave out some a_hd include
certain unintended ones. The stakeholders in their response_s~ bave aiso
echoed similar views on the difficulty in evolving criterion for categoﬁ'lzation of.
!cable subscribers. It wouid be simpier and better to ident!fy spe%!ﬁc brogd
groups within this generic definition while providing for the t*ifferential
dispensation in tariff regulation. Such an approach would aiso minimize the
scope for disputes. Having a wide approach in defining a comme?tial cabie
subscriber would ensure that all are covered; those that do need gprotez::tion
could be specifically excluded. The Authority has therefore adépted this
approach -of having a definition, which is wide in $c0pe and to identify specific
_ groups for the purpose of tariff regulation based on the need for proq:ectlon.
~v) |{It Is not denied that the product is same whether Is a ordinary cable
consurmer or commercial establishments but the value derived'trom the

t for the
jpurpose of its clients, customers. The television channeis or profran‘lmes,

product in the case of TV channels may not be the same in the situations
where it is put to self use compared to a situation where it is me

jeven ‘though may not be sold as a standaione service by commercial
,establlshments particularly like hotels etc. but as a means of ente{rta:nment
}do possess the potential to give an enhanced vaiue. to their ,|packaged
iservices. Therefore, the manner how the broadcasting services are qelng used
4becomes relevant for differentiating between an ordinary cable subsFrlber and
ja commercial cable subscriber. : i

vi) |In regard to the suggestion of identifying specific categories within the group

| 1of commercial cable subscribers for. definition or extending prote(;t_:on it Is

I i
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vil)

viii)

ix)

X)

xi)

viewed that existing definition based on the type of use is wide enough and
would cover such specified categories as well.

Considering the ground realities where 99% of the subscribers are receiving
signals through the muiti system operators or cable operators the suggestion
of broadcasters that the commerciai subscribers would be required to indicate
the piace where the signai is required to only to broadcasters and not to
operato'rs is not acceptable. The existing definition gives flexibility as
otherwise the restriction as suggested would create difficulties in regard to
the vast majority of current arrangements of hotels etc with the operators.
The amendments suggested for inclusion of the word agent and intermediary
(of the broadcaster) has been examined and is not considered necessary as
such intermediary would be acting only under authorization and wouid
representing the broadcaster even otherwise.

As also expressed by some of the stakeholders the Authority is of the view
that no singie approach to categorization wlll.be ideal and attempts of micro
management wiil only add ‘to the distortions in the market, creating fresh
grounds fbr ralsiljg disputes. On the other hand the vast majority of
commercial establishments would fali within the scope of the existing
definition yet would requli'e protection as that of an ordinary cable subscriber
It has been pointed out that pay TV broadcasters for commerclal usage
should have separate interconnect agreements and that the Authority shouid
direct the broadcasters that such agreements are entered into at the price
that is belng' charged in the locality for an ordinary cable consumer. The
Authority has noted that Iargely'the broadcasters entering into interconnect
agreements with the MSOs and indebendent cable operators exclude specified
establishmenfs such as hotels etc from the applicability and stipulates a prior
permission requirement. Thqs the issue of separate arrangement is in place
and no change is warranted in this aspect of the present arrangements.

One suggestion is that the product being same the license fe'e_ cannot be
different for different consumers and that it should be determined on the
basis of cost plus margin. Idealiy a uniform price for a product of simiiar
quality could be a situation if i:here is definite functional relationship betweeri
the cost of content and the value attached for the content and the cost of
content itself is easily amenable to evolve a standard set of cost. In the case
of broadcasting industry it may not be so. More importantly the argument is
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not based on proper appreciation of the prevailing system of detekmination of

margin particularly in a non-CAS environment and without codfsidering'the

complexities invqlved, as stated above, in costing of content. I

di) Contrary to the Haims of the hotel association, the Authority is|of the view
that big hoteis provndlng variety of services have the capacity to Lrotect their

interests and cannot be treated at the same ievel as that of an orhmary cable

consumer or even as that of large variety of commerciat: establlsh.‘nents which

may require protectlon as that of the ordinary cable oonsumer.l Many from

this type of establlshment may not be putting to use such sen}lces for the

benefit of clients; customers etc. It was pointed out by the broat*casters that

the cabie charges as a portion of the revenue of the hotels fgrms a very

insignificant ponltlon and this has not been contested by“Tthe groups

representing the hotels during the consultation process. In othei:- words the

Impact of keeplng this identified category out of the ambit of

unlikely to hurt their Interests adversely. _

xi) it is noted that that the suggestion of categorization based on the source of .

feed will not be a reflection of ground realities and there can |be situation

where it is not possible to have head end to receive the televisior| signals and

that such an approach would force ‘the hotels to go to cable J)perators to

receive signhals instead of entering into contract with the broadcas%ers.

xiy} The Consumer Protection Act ...... defines the term consumer as |

rotection is

(d) "consumer”" means any person who-

(i) buys any goods for a consideration which has been paid or pro pised or
partly paid and partly promised, or under any system of deferred payment
and includes any user of such goods other than the parson wha buys such
goods for consideration paid or promised or partly paid or partly promised,
or under any system of deferred payment when such uge is made with the
approvai of such person, but does not include a person who obtaihs such
goods for resale or for any commerciai purpose or

(i} 1f{hires or avails of] any services for a consideration which h s been
‘ paid or promised or partly paid and partly promised, or under any system
; of deferred payment and includes any beneficiary of such servicgs other
1 than the person who 1[hires or avails of] the services for consideration
: paid or promised, or partly paid and pertly promised, or under any|system
! of deferred payments, when such services are availed of with the approval
i of the first-mentioned person; s

2[Explanation : For the purposes of sub-clause (i), "commercial purpose”
does not include use by a consumer of goods bought and used|by him
exclusively for the purpose of earning his livelihood, by means of self-
employment;]
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Basically the objective and purposes of the consumer protection act and the
exercise of power TRAI Act for tariff fixation are two entirely different issues.
The tarlff regulation envisaged under section 11(2) particularly the proviso
inherently provides for differential treatment for the purposes of tariff subject
to reasons being stated whereas the Consumer Protection Act does not have
any such provision. Further the definition does not seem to contain clues to -
create homogenous categorles. The expianation for commercial purpose
contained in the Consumer Protection Act cannot be ipso facto be extended as
imputed. Therefore this suggestion to rely on Consumer Protection act has
not been found to be helpful, ‘

3.1.6 The Authority has after examining the views put forth and for the reasons
indicated above has come to a conclusion that an approach to definition based on
specifically identifying categories would be more compiex and problemati'c to
implement and is bound to give rise to new grounds for dispute. Therefore, an
exhaustive approach to the gquestion of definition would be more desirabie. Those
groups who may not need protection can be excltuded from the applicability of the
tariff protection and group the rest as a residual category requiring protection.
Therefore, the Authority has decided to retain the existing definition of ‘commercial
cable subscribers’ contained in the tariff amendment order of 7% March 2006.

3.2 Need for fixation of commerciai tariff and related issues types of
commerciai establishments to be covered and method of
identification of such commerciai establishments for reguiation.

3.2.1 The predominant purpose of CAS is to provide choice of channels, The
Authority had in its tariff order of 31.8.2006 expiained in detail the rationale for the
approach to fix ceiling prices in respect of pay channels and standard tariff package
for set top box schemes for CAS notified areas The commercial cable subscriber and
the ordinary cable subscriber are at the same ievel il so far as availability of choice
of channels is concerned in regard to CAS area.

3.2.2 But the difference is that the former, particularly the hotels and other big
commercial establishments who receive the broadcasting and cabie services as a
- value addition to their own packaée of services have the potential to pass on the

burden to their own clients. There may notbe a direct functional relation between
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ac:id on services such as that of the television channeis and the businés strength In
as much as a client of a hotel or pub or club may not-come to a hotel lor club or pub
et*: with the sole objective of watching TV channels. But is it to be !arbely admitted,
ddspite the claims to the contrary by the stakeholders representing t*e hotels, that
sdch value added services definitely help to sustain ahd strengthen‘ business
re*ationship of such commercial estabiishments with their clients. If id had not been
so], there was perhaps no need for the hotels to go to the'appei!éte a{lthority or the
adlex court or for TRAI to be deiiberating on this issue of tariff for cori:'lmercial cable
sq;bscribers particularly the hotels. :

: |
3.!2.3 On the issue of which of the commercial cable subscribers shouf'd be provided

pr}otection and which should be left out and what can be the methoc{= of identifying

sqch commercial establishments the views expressed can be summarized as.under:
| |
| !

| i)  Allow the Commercial cabie subscribers including hotels tqg_be placed on

| . par with ordinary cable subscribers and therefore the: questions of

i exclusion or inclusion and the method thereof would not arise The reason

cited is that the market in which the broadcasters operate 15 monopolistic

i and competition is yet to come. Only safeguard that is {iequired to be

| provided to the broadcasters is to account for infiation anql for growth in

_ the industry. f

it) Specific identification has been made for exclusion whicb are oid age

! homes and hospitals supported witH government funding a+1d run for the
poor or soclally backward classes or run by non profit seeking /charitable

organisations, small establishments and such iike ; ail ‘istab'iishments

; except five star hotels till the mechanism of consumer cﬁoice is put in

i place, institutions for physically éhallenged ' jails ' ref{l:rm centers ,

children &women remand homes, petty shobkeepers ‘,‘ educational

; institutions, all types of religious places, residential medical tare units.

' i) A distinction has been sought to be made by a hotel, which claims that
subscribers who use the signals themselves should be diffe'f-entiated' from
those who further transmit. Since hotels consume the signpls themselves
they shouid not be treated as commercial subscribers. I

iv) Broadcasters as a group have suggested that the commerciiai tariff should
be left to market forces except cerfain identified categoriesiwhich like the

ones indicated in (ii) above who may néed protection. i
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v) Anather view is that if there is no a la carte choice or the channels are not.
delive_redrthrough the separate conduit commercial tariff should not be
fixed | | | e

vi) The Greater Guwahati Hotel Association have suggested that the hotels in
north eastern.region with low tariff should be given a concessional tariff.

vii) In response to the draft tariff orders placed on the web 'site on 2
November 2006 and the separate meeting held on 9" Nov 2006 certain
specific comrﬁents have been received. These aré briefly summarized as
under,; _

I On behalf of the broadcasters and their distributor agencies the
following paints ha\:fe been made': ‘ - .

a) Clubs, bars, commercial malls, cinema halls as a category
should also be included with the category of hotels of the
grading of 3 star and above etc for ‘the purpose of tariff
regulation for both CAS and Non CAS areas It has been
.proposed_- that ;he cut off “criterion in respect of
estébiishmén'ts providing board and’ Iodgihglshould' be
reduced to 25 rooms from 50 rooms,

b) The relevant date for determination of charges in respect of

© commercial cable subscribers other than those who have been
deregulated should not be from 26:12.2003 but from Ist

March 2006 as contained in the tariff amendment order of 7%
March 2006. o -

¢) Another éuggestion is for inclusion of all hospitals with 30
beds or rhore and even hotels with a grading of 1 and 2 star
in the aiready identified category of hotels having a grading of
3 star and above for the purposes of tariff regulation.

d) The dispensatioh provided. in the draft tariff orders for
commercial caEIe,subscribers’ -. one category subject to
mutual agreement and the other residual category to be
governed as like that of ordinary cable subsCribers - is not
clear about the position regarding the use of broadcast
services and tariff thereof provided in “Public Viewing Area’ ,
‘and this should also be included in the category where the

2677 G1lo6 ~8
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‘tariff is to be decided by mutual agreement. both for CAS and
NON CAS areas. N

e) The tariff order for Non CAS areas containing an: explanation
indicating as to what would be the payment arrarigements for
a commercial cabte subscriber has not been proviiﬂed in draft
CAS Area tariff order and may be provided on the same lines
as provided in interim tariff amendment order of 7™ March
2006 as amended. - ' p -

On behalf of the Hotels the followihg points were made:

111

a) TRAI should issue a separate consultation paper or an
addendum consultation paper before fixing the tariff
Therefore, the current exercise of framing of tariff for
commercial subscribers would not be in lineg with the
directions of the hon’ble Supreme Court and therefore the
draft orders may be kept in abeyance or withdraWn.

b} The tariff orders singles out hotels of the. grading of 3 star

and above. and it is discriminatory

c) When TRAI has fixed an MRP of Rs. 5 for CAS areas, the same

rate can be used fix the tariff for corhmercial subscribers like
hotels. ‘

d) 1Instead of leaving to the mutual agreement the i TRAT should
fix the tarlff for which the historical prices paid by these
hotels can be used.

e) The tariff orders bemg an amendment to the prmclpal order of
2004, it may be sub]ect to an mterpretatnon in a way,
particularly with reference to the deregulated hdtels leading
to msustence of negot:ataon of charges with retrospectwe

_effect.
f) The group representing hotels who have head ends pleaded
| that even in the case of Non CAS areas theﬁe should be
restrictions on individua! channel pricing on the Ii'hes propesed -
~ for the CAS areas.

'One ‘MSO has indicated that since the subscriber whether

commercial or otherwise would be known there is an imperative
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need for a consequential amendment to clause 5.2(l) of the
standard interconnect agreement which at present requires prior
- permission of the broadcaster. Another suggestion is -that the
ceiling on bouquets as provided for deregulated commercial cable
subscribers of CAS areas should be extended to non commercial
consumers in CAS Area as well It has also been suggested by one
MSO that the ala carte price of Rs. 5 should not apply to any
commercial establishment and schemes for Set Top Box shouid
also be market driven. In the case of large - commercial
establishment only bouguets but with a choice within ‘bougquet
should be aflowed. -

3.2.4 The Authority has noted that vis a vis the hotels whith gets a grading on the
basis of the services provided there .is no such clear demarcation to identify or
demarcate other institutions. Any exercise of differentiation 'on the basis of area
covered, number of TV sets, volume of business which can be some of the criterion
are bound to raise disputes and are not free from subjectivity..

3.2.5 The Authority has also considered the question that there are a number of big
institutions faiiing in the category of hospitals, educationa! institutions which may be
in a simliar situation as that of the big hoteis in terms of potential to commercially
exploit the cable and broadcasting services. In other words the question is why
hotels of particular grading or type should be singled out for keeping out the ambit of
tariff protection, The broadcasters on the other hand have made reference to the
hospitals, hoteis of grading below 3 star and contended that these institutions are
commercially exploiting they should also be kept out of the purview of the tariff
regulation. '

3.2.6 The Authority is of the view that it wouid be incorrect to draw a strict analogy
between the identified group of commercial cable subscribers comprising hotels
above a given grading etc, and hospitais as the former as a group need to be treated
on a different footing. Most importantly, the Authority has taken conscious decision
not to club hospitals, educatio_hal institutions, big or small, along with the group
consisting of hoteis etc above a partic[j'l_er grading from the perspective of the socio
economic causes such institutions are expected to serve. Moreover it may be more
difﬁcult to evolve a reasonable objective criterion to differentiate between two‘luxury

3677 GI/2006—9
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spitails. While the Authority is clear that the intentlon of protectioh Jte noet facliitate
fit making by even such commercial hospitals, for the present anh to begin with
t e Hospitais need to be given protection.

2 7 The Authority is however not ciosed to the option of ravisiting the Issue of
tegorization for the purpose of tariff regulation on the basis of explrieﬁee gained if
_ essary It is aiso to be recognized that there are a va#t fiajority of
tablishments which do not receive the signals of televisioh éhan-neis for their swn
uge but they may not be commerclally expioltlng the services for furtﬂerance of their
own business. In this category would come educational [nstltutionh. Governmeht
hpspitals, reiigious charitable and other philanthropic institutionag small sHops;
dtabas etc and this is not exhaustive list. During the interaééieﬁs withi the
by oadcasters it was clear that these commaercial astablishmeants, thbqgh ih f@rms of
t e contract are not to be given signals without the prior peﬁhimen of the
adcaster have not been targeted by the broadcasters due to sheﬁ:f velume and
difficuities in enforting the agreements. Though someé of the Broqdcasters have
appointed agents to prevent and monitor of the giving signals by{ the ‘MS0s to
cémmercial estab!ishments It was still clear that this group is not thF targét of the
b oadcasters §

3{'2 8 The Authority has also examined the various specifi¢ commenqs/ stiggestions
de by the stakeholders and has found that r _

' i) The approach to identify each category of establishment for exclusion

| or inclusion for the purpose of tariff regulatioh is extrd'mely complex
| and no such list can be exhaustive, % ' _

ii) However with regard to the request for inclision of Public Viewing
Area’ this was not specifically Included as the pi'oposed tariff
dispensation In respect of the deregulated ctategory i{t:‘c:sr’nprising of
hotels of grading of 3 star an‘d'above provided for the r$ute of mutual
agreements In respect of public viewing areas as well, qn the meeting
with the broadcasters it was suggested by them thalt this may be
clarified. Further using public events to show programmes by the
commercial cable subscribers even from fhe nen identlfjad category of
commercial cable subscribers with a definite intention td commercially
exploit the event by prescribing fee is not uncommon. Trﬁe intention to
protect the commercial cable subscribers in the residual %:ategory may
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i)

iv)

v)

be subject to misuse in the absence of a specific exclusion of such
everits. It has therefore been proposed to make provisions for the
same by appropriately amending the tariff order

In regard to the request for inclusion of ciubs, mails, cinema halls, the
proposal has ndt- been agreed to for the réasons already indicated
earlief. The proposal for reduction ir the number of rooms from 50 to
25 has not been found to reasoriéble

THe ctiterion based on area or number of TV sets would again be more
subjective classification and difficult to implement.

As was noted during the consultation process the vast majority of
commercial establishments in the group of commercial establishments
other than the identified categories are actually noti being targeted by

- the broadcasters pérhaps for the reason of difficulties in enforcement

vi)

vii)

of the clause of prior permission. 7
In any case in the view of the TRAI many of these groups may not be
able to negotiate their rates and may therefore may need protectnon
like that of an ordinary cable consumer.
The hotels as a group particularly big hotels in the view of the do not
need protection. These are large subscribers and the broadcasters too
would stand to lose large sums of -money if their negotiétions with
them are not successful.

viil) The stakeholders have also pro'posed that some categories - of

ix)

X)

institutions which may not be commercially exploiting the use of
services be given protection. The Authority has not accepted this
suggestion as this would could lead to disputes on whether or not a
particular subscriber is commercially exploiting the signals or not.

A change suggested in the draft tariff order in regard to the

explanation providing for the basis of payment by commercial cable |
subscribers has been éccepted to make it clear that the commercial
cable subscriber enters into agreements with the authorized 'céble
operator /MSO.

Since certain commercial estabiishment would need protection like that
of ordinary cable consumers the suggestions of no restrictions on pay
channel price and set top box schemes has not been accepted. In
regard to the suggestion regarding changes in interconnect
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! agreement, the issue of identification.of subscribers is a dilfferent issue

| and the clause of requiring specific provision for provi#ing to the
commercial cable subscribers is a clause which has been existing in the
standard interconnect agreement. _

In view of the above it has been proposed that there would be one category

w
M
T - W

of commercial cable subscribers consisting of hotels with a ratirig of 3 star
and above, heritage hotels, and any other hotel, motel, inn, and such other
commercial establishment providing board and lodging and. havingiSO or more
rcoms. The Tariff in respect of this group would be as per ip:he mutual
agreement. For all other commercial establishments which is +uts‘ide this
identified category the ceiling maximum retail price would bé Rs.5 per.
channel.. However for the both categories of commercial cable #ubscribers,
the tariff for showing programmes on special even in pubiic vlewing area shall
be as per mutual agreement. Similarly in respect of schemes of sq.lpply of set
top boxes in respect of the commercial establishments such as hott;els with the

| grading of 3 star and above, herltage hoteis, other commercial
| establishments providing. board and lodging having 50 rooms or r;10re, there
, will be forbearance while for other commercial establishments thé_ provisions
| contained in clause 5(ii) of the Tariff Order of 31.8.2006 will apply.f

3.2.10 One of the problems that have been raised by the hotels and its associations
| ' | is that the channels are sold in bouquets and they are ieft with nb choice to
. choose. In order to ensure even the forborne category of e‘stablisryment have
the real choice it has been made compulsory for the broadcasters ;o channels

on ala carte basis. Further in order to ensure that the indiv‘rdfgai channel
1 choice is not illusory the tariff amendment order provides that thq! maximum
. retail price of individual channel shall not exceed three times tﬂje average
" channel price of the -bouquet and the sum of individual channel pﬁces of the
i channel shall not be more than 150% of the maximum retall pi‘rice of the
; bouguet. This would act as a check on increase in channels prices Emd pricing

. of bouquets to make the choice illusory.

3.2.1jf|’he group representing the hotels have expressed concerns particylarly those
. who fall in the identified category of commercial establishmentis that the
| broadcasters would use the mutual agreement route to arbitrarily increase
prices. The Authority believes that the category of commercial establishments
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which have been identified for forbearance would ordinarily be in position to
deal with the broadcasters on an even keel In the negotiations. Yet the
" Authotity is also not impervious to their concerns. Therefore the Authority
would be closely watching the movement of prlées in resp_ect of this segment
and would review its decision If considered necessary on the basis of inputs
recaived. Similarly, there could be a number of simliar Institutions, which in
~ . terms of capacity to negotiate a mutual agreement"may be similar, and these
could be revisited later and If necessary the identified list coutd be reviewed.
The Authorlt\} wolld separateiy be asking the broad:casters to report their
tariffs for the commercial cable subscribers, to start with on a monthiy basis,
to gauge the extent of the increase in the rates. If'found nece_ésary the
Authority would intervene in this matter,

3.2.12 One of the issues raised by the Hotel Associations and their response to the
Draft Tariff Order Is that TRAI has to necessarily to fix a tariff in terms of the
order of the Hon’ble Supreme Court. This point has been-examined. The
Supreme Court has oniy directed the TRAI to carry out the process for
framing the tariff. The Tariff Order that has been proposed by the Authority
Includes the fixation of tariffs for certain categories whereas for the hotels

. above particular grading this has been left to mutual negotiations. It has aiso
been indicated eisewhere that the outcome of mutual negotiation would be
closely watched and If necessary, intervention would be made later, The

- Consultation Paper that had been issued in April 2006 also cléarly provides
one-of the alternatives as excluding éerta_in'categories from the ambit of tariff
regulations. One of the specific questiqﬁs that had been framed was whether
commercial tariff shouid at ali be brought under the ambit of tariff regulation.
Further, it was specificaily asked whether the tariff regulation should cover all
kinds of commerdial establishments or whether some categories should be left
out. Thus, this objection is not vaiid at ali.

3.2.13 The other issues raised by the Hotei Associations |Is that a fresh consultation
paper should be issued or an addendum tb the existing Consultation Paper be
issued. This has been specifically addressed by the order of the Hdn'b|e
Supreme Court which has clearly ruled out the need for a fresh Consuitation
Paper. Accordingly, ke'elping in view the requirements of Section 11(4) of the

3677 Gl/2006— 1o
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i TRAI Act the.Authority decided to propose a Praft, Tariff @?jrr’ so that ene
| more opportunity is given to the stake holders to fFgr their ¢ ifhefts. The
" hotels and hotei associations who were parties to the case befgre theé Hor'bie
Supreme Court were also given the benefit of a personal hearing en 9th
‘November, 2006 just as the broadcasters ware given such a ,hB?HHQ:

U

!

!ﬁs Mathod for fixing the rates of commaerclial consumers L

3.1 As per the information ‘given by the Hotel Asseciations on révailing fates

during the process of consuitation It is noted that there I Ad uhiforfity in

cable charges paid by the hotels. The broadcasters have however, indieated

Ehat they are charging hotels on the basis of riite cards and a &ouple af them

| have indicated that there has bee no change in the fate per joam sineé the

last two years (perhaps before the date of digpute reaching the TDEAT).

However, It was noted that the totai payout colld be varying d*p’eﬁdiﬁg tipon

the negotiated levels of occupanty of the hotels for whieh tne-[e;asl‘e tharges

are collected. In view of the fact that 8 Iar)é Aumber of hotels fake feed fiom

the cable operators and MS0s (which ae pér the st:pulal:ioﬂl seen in. the

interconnect agreement not legal) have resulted in mmtip?tity of rates

| charged from hoteis. The muitiplicity of retes Is more as a|result of the

| practice of cross subsidization prevaillng in @ non-addressable systerh based

| on capacity to pay. The method fixing any specific tariff for commerciai cabie

| subscriber In this situation creates difficuities due tb rhultipHéity of rates.

Again, the prevailing situation of multiplicity of cable charges| that is being

! collected from ordinary cable consumers in the currentiy n

system creates difficuities in uking these rates as benchmark (for fixing the

commercial tariff. Further in the light of the Authorl“t?'s decision contained in

regard to categorization of commerciel tabie subscribers q‘nd the tariff

dispensation provided thereto in the preceding paragraphs #he need for

fixation of commercial tariff may not be necessary. Any 'exericise of fixing

rates for individual category of 3ubscribers cannot objectively be} reasoned out

for the reasons stated above. '

3. .‘* 2 One of the suggestion was that the commerciai tariff couid be 3 tlines the tariff
g paid by the ordinary cable subscriber in respect of 5 star hoteis and 2 times in
i respect of other commercial establishments’ If they are to be q!n’ferent from
45 the ordinary cabie subscriber. Another suggestion is that the h‘lskorical rates (
' as done for the ordinary cable consdmers) that prevailed anﬁongst hotels
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befare the raising ef disputes could become the basis and this basic rate could
be adjusted for inflation and growth of the industry. From the information
provided by the hotel associations, it is noted that the rates charged for cabie
services have varied WIdely across hoteis and different places not ohly in Dec
2003;the extent of.increase has also not been uniform.

3,3.3 In regard te the issue of safeguards for commerciai cabie subscribers who

are only paying the cable operator and de not have written agreements with
the broadcasters suggestions have been received speliing out procedures.
The Authority has examined these suggestions and a prescription of
procedure or logistics for Issues which can be handled more efficientiy
through mutual agreement may lead to rigidity. Therefore, the Authority has
decided to ieavg this to the mutuai agreement between the parties.

Appendix 1

GIST OF COMMENTS RECEIVED ON DRAFT TARIFF ORDER FOR

COMMERCIAL SUBSCRIBERS IN CAS AREAS

INDEX OF STAKEHOLDERS FURNISHING COMMENTS

‘SLNe.| o - From Where
Name
~ | Novex Communications Pvt, Ltd, (Novex) = Mumbai
2 Indusind Media & Communications Ltd. | Mumbai
(IMCL) :
3 JAYPEE Hotels Limited (JAYPEE) New Delhi
4 Hotel and Restaurant Association (Western | Mumbai
Indis) [H&RA (WD) |
5 Hotel Association of India (HAI) New Delhi
6 | Set Discavery Private Limited (SET) - Mumbai
7 STAR India Pvt. Ltd. (STAR) : New Delhi
8 | ESPN Software India Pvt. Ltd. (ESPN) New Delhi
9 | Hathway Cable & Datacom Private Limited | Mumbai
{Hathway) : ‘
10 { Zee Turner Limited (Zee) | New Delhi
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5. | In the Principal Order, after the existing sub-clause {ii) of clTuse 5, the
foHowmg proviso and entries relating thereto, shall be inserted; '
* Provided that the provisions of this sub-clause shail not &pply to the
foiiowing types of commercial subscribers: :
i) Hoteis with rating of three star and above |
) Heritage hoteis | o :
iii) Any other hotei, motei, inn and such other Ecommerciai
estabiishment, providing board and lodging and havin 50 or more
: rooms.”
L 6. In the Principal Order, the existing sub-clause (vi) of' ciause 6|and entries
? fatmg thereto, shall be deleted and substituted by the foilpwing new sub-clayse
nd entries relating thereto; _ ;
*(vi) (@) sub ciauses (i) to (v) shaii appiy to all commermal! subscribers
except those commerciai subscnbers listed in (b) belorw
(b) for the foltowing categories of commerc;ai subscruberib there shall
; be no ceiling in respect of the maximum retail pricqI payabie by
such a subscriber to a service provider nor shail t*ere be any

minimum subscription period:
i

v). hotels with rating of three star and above |

V) heritage hotels
vi) any other hotei, motei, inn and such other commercial
estabiishment providing board and iodging and having

50 or more rooms. i !
Provided that for these commercnai subscribers, tl'\e channels
i shail be offered on an a-la carte basis apart from apy bouquets
that may be offered by the broadcasters/mpiti system
operators/cabie operators.
Provided further that wheneQe_r bouquets ere offered, these shait
be .subject to the foliowing cenditions: '
-1 The maximum retail pﬁce of any individuai channei shali not
exceed three timies the average chann_el price. of|the bouquet

of-which it Is a.part;
‘Expianation: if the maximum retali price of d bouquet is

Rs."X" per month and the number of channels is™Y" then the

average channei price of the bouquet is Rs. X divided by Y
II The sum of the individual maximum retail prices of the
imum retail

- channeis shall not be more than 150% of the m
price of the bouquet.” Lo

] i L T 4 4 [ - [
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somments Receiveq

1. Theproposedtanﬂ'orderhasprotected2$tarand 1 Star hotels, Asmgleroom
mff is from Rs.1500 per day to Rs.8000 per day. In the opinion of Novex, 2 Star and ]
Star hotels also must be treated as 5 Star, 4 Star and 3 Star hotel and the channel taniff
should be mutually determined by the parties. Novex has also stated that in luxury
Hospitals have the eharges per bed ranging from Rs.750 per bed to Rs.6000 per room.

Novex, therefore, submit that afl hospitals having more than 30 beds may be put in a
category like hotels. Hospitals run by Government, Semi Government or Municipality, to
be charged other rate as determined by TRAI ( Rate Card of the hospitals has been

attached by Novex but not attached to gist). (Novex)
2. The ala carte of Rs. 5 for any channel should not be valid for any commercial

: establlshment an appropriatt maximum per channel should be permitted. Only
bougquets should be allowed for larger commercial establishments. However, there should
be a choice of any of the bouquets. The formula of retail price channel and bouquet is
acceptable. The rental schemes (STP) of Set top Boxes should not be mandatory and any
schemes ceuld be made (market driven) for both kind of commercial establishments as
deﬁned in the TRAI note. (IMCL)

3. Inview of the Supreme Court of India Orders, JAYPEE Hotels Ltd. state that
TRAI should not recommend categorization of subscribers into various categones All
subscribes to the public utilities are alike irrespective of whether a subscriber is rich or
poor. Any effort to make classification will be considered as discriminatory and it shall
contravene the provision of Articles 14, 19 and article 301/305 of Constitution of India.
In view of the aforesaid TRAI should consider all subscribers in one category. . In s
commendable that TRAI have thought that the subscribers have discretion to subscribe to

_the specific number of channels and should not be compelled to take full bouquet. - The
tariff Orders in respect of CAS should be made applicable to all subscribers in the
notified area of Chennai, Mumbai, Kolkata and Delhi. There is full justification and
objectivity in segregating these four notified areas from other non-CAS areas. (JAYPEE )
4,  H&RA(WI) has stated that TRAI has not clarified whether the tariff includes the
copyright fees being claimed by the Broadcasters. TRAI has not clarified whether these
commercial subscribers have to enter into contracts with the local cable operators or
Broadcasters, as is being demanded by thein since 2004. TRAI has decided to carve out
Hotels of the excluded category, leaving it to the vagaries of market forces. This is
discriminatory. There are only about 850 Hotels throughout the country in the nature of
excluded category and singling them out, for exclusion from the ambit of the notification
is unfair, inequitable and discriminatory. It is, therefore, not understandable that why in
respect of such a small number of excluded category of Hotels, TRAI has chosen to
leave them to the market forces, instead of fixing the tariff. As suggested during the
consultation paper proceedings earlier, TRAI could have fixed a tariff of 10% more than
what is being paid at present for all commercial subscribers, instead of creating
uncertainty and discrimination. While carving out the exclusion, it is noticed that several
other commercial subscribers like Restaurants, Hospitals, Clinics, Commercial Offices,
Airports and Railway Stations, Educationa! Institutes, Clubs etc. are being treated like
ordinary cable subscribers, while only this 850 odd number is being categorized as

commercial subscriber, for the purposes of tariff. The H&RA(WI) would also like to
emphasize that Hotels are bulk consumers of the service rendered by Broadcaster and not

commercial subscribers as is being defined by TRAIL As bulk consumers, TRAI should
in fact, have arrived at a special reduced tariff like is the case for any other product /
service used by a bulk consumer. The H&RA(WI) also fails to understand the logic
behind TRAI’s arriving at the figure of 50 more rooms for categorization. In telecom
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areas; TRAI has not fixed a separate tariff by categorizing the consumer based|upon the
place off its usage. The restrictions placed on Broadcasters will be of no consequence in
the non CAS area, as the consumer has no choice to select the product. While issuing the
two draft notification’s, TRAI has not followed the letter and spirit in which th¢ Hon’ble
Court has handed out its order on 19% October 2006. In view of what is stated
e H&RA(WI) suggests that, (i) the rate fixed for CAS areas for ordi cable

to, Kii) TRAI should prescribe a 10% discount on the tariff to all commercial
sybscriblers who are bulk consumers, In respect of non CAS area, TRAI may notify a
ounted rate of Rs.4/- per month per channel and extend the 10% discount for bulk
Insumérs as stated above, (iii) TRAI, should notify that the aforesaid tariff is|inclusive
of the cppyright fees claimed by the Broadcaster, (iv) TRAI, should also notify|that both
i cable subscriber and commercial subscriber are at liberty to have [contracts
either with the local cédble operator or the Broadcaster. (v) To stop undue enrichment by
the Broadcasters, both the ordinary subscriber as well as commercial subscribef shall be
entitled |to a rebate in case the usage of the service is stopped by the subsctiber. For
' , a Resident consumer having gone out of station for more than 30 days, or a
Hptel clpsed for its business for more than 30 days in a year, should be eligible for a pro-
rata rebate, as the product / service is not used at all. [H&RA(WI)] P
5 did not go into the guestion on whether there is a need for different rates for
ereng persons or class of persons for similar telecommunication services ahd where
rates are fixed as aforesaid, the authority was supposed to record the reasons
is is the exact import of Section 11(2) of TRAI Act). The Supreme Court
otder dpted 19.10.2006 presupposes the fact that TRAI is carrying on the process for
fxﬁ:in the tariff. This order further implies that the Hon ble TRAI could continue the
process|of framing of TARIFF irrespective of the outcome of the appeals. If is worth
npting
dfscuss n on the need for creating separate categories for different classes of persons and
the only issue which was closest to the above was whether tariff for commercial purposes
should ¢r should not be fixed by the TRAI since the Hon’ble TDSAT had asked TRAI to
considet the same. Therefore, it is submitted, the TRAI would first have to cgme to an
independent conclusion based on a fresh consultation paper / an addendum to the
c¢onsult4tion paper. Further, the need for creation of a separate TARIFF for| different
classes |needs wider representations of bodies before. TRAI and an invitation to
HAI/HRAWI alone is not sufficient. It must be noted-that the entire exetcise was
igitiated by HAI due to the arm twisting tactics employed by the broadcasters ip order to

t in the consultation paper on issues relating to commercial tariff, thete was no

pressurize the members of HAI to pay huge sums of money to the broadcasters.|This was g
c¢uple with the threat of disconnection. Keeping this in mind it is surprising as to how
the TRAI could come to a conclusion that this category of subscriberqI (mostly .

ccpmpri#ing 3 star hotels and above) would not need tariff protection any longer. The
broadcakters enjoy a monopoly in their respective fields and individual member|hotels.do
not have the capacity to negotiate the terms with the broadcasters on an eq '
Stbstantial discrimination would be caused to commercial establishments w

jarket forces are now sought to be allowed. Where in a CAS area there are ce
for fixing the M.R.P. of an individual channel as compared to the total bouquet, no such

nprms have been framed for non-CAS areas. It has already been submitted during the
consultation process that broadcasters do not adhere to such norms while fixing a price
for an ipdividual channel. In fact hotels with 3 star ratings and above mostly have their
own hepd end equipments and incur huge expenditure on the same. Such establishments
should jdeally be offered reduced rates and not be allowed to fend for themselves without
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price protection. It is once again reiterated that if notification of 1.10.2004 is made
applicable to all categories of subscribers, it will totally meet the ends of justice. This is
due to the fact that even on 26.12.2003, this category of subscribers which is now sought
to be de-regulated, was already paying a much higher charge than all other categories. All
across the world there is no differential in tariffs for domestic and commercial
subscribers. The TRAI with respect to the telephone services has not felt the need for a
differential tariff for different class of persons. Thus it becomes all the more important
for it to spell out the reasons for framing such differential TARIFF on broadcasting.
The TRAI must consider that when it moved the Supreme Court for a modification of
status quo order, with a view to framing a TARIFF, could it then choose not to fix any
TARIFF at all for certain categories. Not only this, such draft TARIFF orders, if notified,
would amount to negation of the entire proceedings before the Hon’ble Supreme Court.
The definition of commercial cable subscriber does not need to continue since the issue
that hotels are consumers or subscribers and not their guests is being adjudicated by

Supreme Court. Once they are held to be consumers then in that case they would be
covered by the initial notification of 2003/2004 and the question of creating a separate

category for them will not arise. The hotels were never paying the broadcasters the rates -

being paid by domestic consumers. Even in 2003/2004 rates being paid by hotels were
way above the domestic consumers. There is no reason why these rates cannot be taken
as historical rates, It is also submitted that till the time the proposed inter-connect regime
is not enforced, TRAI must prevail upon broadcasters not to refuse signals to hotels
through the nearest cable operator authorized by them. It is therefore requested that till
~ all the aforesaid points as well as other points orally submitted before the Hon’ble TRAI
at the meeting on 9.11.2006, are considered, and acted upon, the draft Tariff orders may
be kept in abeyance / withdrawn. (HAI)

o.  SET has submitted that Commercial Cable Subscribers in the CAS areas do not
require any protection and TRAI must allow the market forces to determine thie prices.
The very objective of TRAI to have notified the CAS Tariff Order of 31* August 2006
and fix a general MRP for all channels to Ordinary Cable Subscribers was to protect the
interest of the consumers. Therefore there is no logic or rationale for TRAI to treat
Commercial Cable Subscribers on a equal footing with Ordinary Cable Subscribers in
CAS areas when there is no consumer interest involved. SET, therefore, recommend that
TRAI must not extend the provisions of the CAS Tariff Order to Commercial Cable

Subscribers. (SET), . = : - . :
7. STAR’s stated position is that there should be no rate regulation at all for any

commercial establishment, of any category at all, since they are not end user consumers
who may need protection, given that they use these services for commercial gain, and
charge a huge premium for the services that they offer. Further, any rate regulation only
complicates the process of closing deals with larger platform providers such as DTH and
IPTV. STAR requests that in the Draft Tariff Order the category of "clubs” be added after
the words Motel, Inn, and likewise, the number of rooms be amended from 50 to 25. No
price protection should be offered to these establishments, Channels telecast in public
viewing areas of several commercial establishments are an integral part of the product

- offering of these establishments. It is not uncommon for commercial establishments such
as restaurants, bars, cinema halls, and even 5 star hotels to charge a premium from their
waisumers for watching a television event at their premises. Therefore, STAR
recommends that all such event based viewing in the public viewing areas of commercial
establishments be exempted from any form of price regulation. STAR also requests that
the explanation provided in clause 3-A of the Notification dated 24™ March 2006, be
restored and that the commercial establishments be permitted to receive signals only from
" Authorized" Cable Operators/MSOs. (STAR) '
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8. ESPN believes that there should be no rate regulation at all in CAS or Non-CAS
Areas for any hotel or commercial establishment, of any category at all, sinc¢ they are not
end juser consumers who may need protection, given that they use these services for
commercial gajn, and charge a huge premium for the services that they offer. ESPN’s
subrpissions are along the same line as STAR's, which has already been symmarized in

the foregoing para. (ESPN)
athway welcomes timely amendment in the Tariff Order for CAS notified areas as

indi¢ated in the draft notification. Consequential amendment has therefore become
impérative and necessaty in the Standard and Commercial Interconnection Agreement for
the |CAS notified areas, and more particularly under Clause 5.2(i) of the standard
agreement between broadcasters and MSOs, wherein it indicates that prior permission is
requiired from the broadcasters for distribution of channels in CAS notifiell area to the
comgmercial establishments. It is submitted that each subscriber would be ‘apcounted for’
incliding its classification, whether customer is commercial establishment pr otherwise.
should be a Revenue Share among Broadcaster, MSO and Cable rator in the

rati¢ 45:30:25. (Hathway)
10.| Zee would like to bring to TRALI’s notice that Broadcasters have for|several years

been charging differential rates i.e commercial rates from commercial estaljlishment and
a lower rate from ordinary consumers, The commercial rates charged by Broadcasters for
cuttjng edge programming are very nominal and is hardly 1% of their rogm rate tariff.
Zee|requests not to have any price control regulation for any commercial astablishment,
of any category at all, since they are not end user consumers who may ne¢d protection,
givdn that they use these services for commercial gain, and charge a huge: premium for
the services that they offer. A large number of establishments are takingunauthorized
from the cable operators who are not authorized to distribute the| same to the
ercial establishments. Zee request that in clause 2 (f) (ii) - the categpry of "clubs,
restaurants, bars, commercial malls, cinema halls * be added after the words Motel, Inn,
and|likewise, the number of rooms be amended from 50 to 25. Zge also recommends that
all such establishments and public viewing areas of commercial estahlishments ‘be
exempted from any form of price regulation. The existing arrangement/ agreement

' between the other Commercial Establishments as mentioned in Clause 2 () (ii) & other

:commercial establishment such has banks hospitals etc and the Broadcasterg be continued-

on : the basis of existing arrangement/agreement till the expiry of such
agréement/arrangement, ¢lse this may create a lot of complications. Any privately or
trust owned hospitals having more than 25 TV sets may be treated at par with 5/4/3 Star
hotjls. It is further submitted that large hospitals have in many cases mor¢ than 125 TV
sets in their premises. It would be very fair and just if broadcasters are allowed to recover
their charges from any hospitals having more than 25 TV sets and those shquld be treated
at par with 5/4/3 star hotels. Zee also submits that any hospital owned/operated by
Government/semi Government / Municipality be protected and shall have protection of
ceiling irrespective of number of TV sets installed by them. The principal of market
forges be continued without any price regulation. The option of offering ¢ elsonana
la darte basis is not workable in Hotels and the channels are being subsgribed for the
Customers who come to stay there. Hence the demand of channels are there on daily
basis, which can be fulfilled only when all the channels are available with the hotels. In
other respects, the submissions of Zee are similar to other brbadcastersl whose views
ha already been mentioned above. (Zee) i
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