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TELECOM REGULATORY AUTHORITY OF INDIA
NOTIFICATION ' '

New Delhi, the 21st November, 2006
F. No. 1-19/2006-B&CS.—In exercise of the powers conferred upon it under Sub:

section (2) and sub clauses (ii), (iii) and (iv) of clause (b) of Sub-section (1) of Section
11 of the Telecom Regulétory Authority of India Act, 1997 (24 of 1997) read with
‘Notification No.39 (S.0. N(;. 44(E) and 45 (E) dated 09/01/2004) issued from file No.13-
1/2004- Restg by the Central Government urider clause (d) of sub-section (1) of section

11 and proviso to clause (k) of Sub section (1) of Section 2 of the Telecom Regulatory -

Authority of India Act, 1997, the Telecom Reégulatory Authority of India, hereby amends
the Telecommunication (Broaddasting and Cable) Services (Second) Tariff Order, 2004

(6 0of 2004) (hereinaﬁer called the “Priricipel Order”) as follows, namely:

1. SHort title, extefit and commencement:
i} This Order shall be called “TH& Te!ecommunication (Broadcasting and
Cable) Services (Second) Tariff (Seventh Amendment) Order 2006, (8
| of 2006)" ' . ‘
| ii) This Order shall apply throughout the téffitery of India.
iiiyThis Order shall come Into force on the date of its publication in the
Official Gazette _ , :
2, In the Principal Order, the existing sub-clause (f) of Clause 2 and the entries
relating thereto shail be deleted and substituted by the following sub-clause

(f) and entries relating thereto;

“(f) Charges’ means and includes

(i) for all ordinary cable subscribers and commercial cable subscribers
except those specified In (il) below, the rates (excluding taxes)
payable by one party to the other by virtue of the written/oral
agreement prevalent on 26" December, 2003. The principle
applicable in the written/oral agreement prevalent on 26™
December 2003, should be applied for determining the scope of
the term “rates”. |

{ii) for hotels with a rating of three star and above, heritage hotels (as
described in the guidelines for classification of hotels issued by
Department of Tourism, Government of India) and any other hotel,
motel, inn, and such other commercial establishment, p'roviding

3678 GI/2006—6
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board and iodging and having 50 or more rooms, the charges

specified in (i) above shall not be applicabie and for these

subscribers the charges would be as mutually determined by the
: parties, .
Explanation: It is clarified that in respect of programmes of a
broadcaster, shown on the occasion of a speclai event§for'common
viewing, at any place registered under"the Entertainment Tax Law
and to which access is allowed on payment basis for a 'minimum of
50 persons by the commercial cable subscribers, the tariff shall be

as mutually determined between the parties.” .

B . In the Principal Order, the existing sub-clause (a) of clause 3 ang the entries
' érelating thereto shali be substituted with the foliowing sub-clause (a) and
| entries relating thereto;
“(a) Ordinary cable subscribers and commercial cable subscribers (except
i hoteis with a rating of three star and above, heritage hotels (és described
i | in thelguidelines for classification of hotels issued by Department of
Tourism, Government of India) and any other hotel, motel, iﬁn, and such
other commercial establishmeht, providing board and lodging and have 50
; or more rooms) to cable operators, multi system oberators or
. broadcasters as the case may be” ' |
4. EIn the Principal Order, after the existing clause 3(c) and entries relating
thereto, the following explanations and entries relating ther?to namely
Explanation -1 and Explanation - -2 shall be inserted:
“Explanation 1: for the purpose of clause 3(a) above the questlon whether
the commercial cable subscriber will pay the cabie operator/mulh system
operator/the broadcaster will be determined by the terms of abreement(s)
between the coricerned parties, namely ' :

i) - broadcaster(s)

i) MSO(s) and cable operator(s) who have been authorized to
provide signals to the commercial cable subscribers on the one
hand, and the commercial cable subscribers on the other. _

Explanation 2 : for the purposes of clause 3(b) and (c) abovejthe charges
will be modified to take into account the payments to commercial cable
~ subscribers where appropriate ” '
5. In the Principal Order , after the existing second prowso below clause 3(c) the
fbllowmg proviso shall be inserted
“Provided further that in the case of a commercial cable

subscriber, the charges in respect of whom by virtue of clause

' . I . T, P 4
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2(f)(ii) read with clause 3(a), is determinable as per mutual
agreement between the parties, having facilities to get
broadcasting services d'irectly from the broadcaster, the later
shall at the option of the commercial cable subscriber be obliged
to provide channels on ala carte basis. For such consumers
whenever bouquets are offered, these shall be subject to the
following conditions:

I The maximum retail price of any individual channel shall not
exceed three times the average channei price of the bouguet
of which it is a part;

Explanation: if the maximum retail price of a bouquet is
Rs.”X" per month and the number of channels is “Y"” then the

average channel price of the bouquet is Rs. X divided by Y

II The sum of the individual maximum retail prices of thé
channels shall not be more than 150% of the maximum retail
price of the bouquet.”

6. In the Principal Order, the existing clause 3A and entries relating thereto shall be
deleted.
7. Explanatory Memorandum:

This Order contains an Explanatory Memorandum attached as Annex- A.
By Order.
R.N. CHOUBEY, Advisor { B&CS-])

[ADVT 1I/1V/142/2006-Exty. |
Annex-A -
EXPLANATORY MEMORANDUM

1. Introduction and Background

1.1 The Authority had issued a Tariff Order on 15" January 2004, which provided
that the ceiling of cable charges shall be at the levelsA'prevailjng on 26™ December
2003.for both FTA ahd Pay channels, This interim order was sﬁbject to final .
determination. Subsequently after extensive consultations a detailed Tariff Order was |
issued on 1.10.2004 (hereinafter referred to as Principal Tariff Order) which maintaining

the sanctity of the ceiling of cable charges prevailing on 26.12.2003 provided a window
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for intl‘:oduction of new pay channels and conversion of existing FTA Channels to pay
subjecf to certain conditions. The underlying objective in both these orders was to
provnde relief to the cable subscriber who has no mechanism to protect himself agamst

the hlkq. in cable television charges.

1;2 ‘A batch of petitions was filed by a couple of Associations of Hotels and
Restauﬂlants together with a hotel against some broadcasters and their authorized
distribytors in Telecom Disputes Settlement Appellate Tribunal (TDSAT). The dispute
bhsical];y pertained to the fact whether the hotels and festaurants can be eguated with
dbmestic consumers for the provision of Cable TV Service besides other connected and
cbnseqtjtlential issues under adjudication. The Hon’ble TDSAT disposed of -the petition
vide théir order of 17™ January 2006.A representation was received from agsociation of
hotels ﬂ;or intervention in the form of a restraining order.
!

1,3. An amendment to the principal tariff order was issued on 7th March 2006 as an
interimémeasure In this tariff amendment order, the terms, Ordinary Cable Subscriber
and COTnmerCIal Cable subscriber were defined and it also provided for a ceiling on cable
charges at the level prevailing on 1% March 2006 payable by one party to another in
rggard fo the commercial cable subscribers Subsequently an explanatlon;was added
ﬂlrougﬁ a further amendment on 24™ March 2006 vide which it'was clariﬁed that the
agency to whom the payment is to be made by the commercial cable subscribers will be

a per the mutual agreement. An appeal was filed against the Tariff Amendment Order of
7 Marph 2006 by one of the broadecasters, namely M/s. Set Discovery Pvt Ltd

q@estioq:ing the powers of TRAI to issue an interim tariff order. This appeal was
dismissad by the hon’ TDSAT vide its order dated 20.4.2006

2.  Gonsultation Process

2.1 The process of consultation on issues relating to commerciali tariff for
br_oadcaiting and cavic television services began immediately after the issue otf the Tariff
Amendment order of 7™ March 200.6 with a joint meeting of the broadcasters and hotel
associations 16™ March 2006 followed by meetings on 23" March 2006 and 5" April
2006. A%consultation paper was issued on 21% April 2006 identifying the following areas
for consultation seeking comments of the stakeholders by 12 May 2006:
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1) Definition and issues relating thereto of the term Commercial Cable

Subscriber.
ii) Need or otherwise to fix commercial tariff

iii) Method and manner of fixation of commercial tariff .
One of the basic questions directly related to the need for categorization of cable

subscribers raised in the consultation paper was whether the definition contained. in the
Tariff Amendment Order of 7™ March 2006 should be allowed to continue. The paper

while spelling out the difficulties and problem of categorizing commercial cable

subscribers who may or may not need protection sought inputs on the approach to the

definition. The consultation paper also pointed out that the question of categorization and
having a separate definition for commercial cable subscribers is closely linked to the
question of approach to tariff regulation ie. Whether it is necessary to have tariff
regulation at all or a differential set of tariff regulation for different categories of cable

subscribers. The question of categorization depends and comes after the decision on the

need or otherwise to have different sets of tariff regulation.. The tariff amendment order

of 7" March 2006, as indicated in the explanatory memorandum attached to the said
order was an interim measure subject to detailed examination for which purpose the
consultation paper was issued. _

2.2 The detailed consultation paper is available of TRAI" website www.trai.gov.in . This

was followed by Open House Discussion on 25™ May 2006 in Delhi.’ The gist of
comments received on the consultation paper was placed on TRADI’s website

www.trai.gov.in. A few representations were received from individual institutions other than
the hotels and restaurants seeking clarification though not in response to the consultation
paper. The views and decisions-of the Authority in regard to the comments recei\}ed from
various stakeholders have been discussed at appropriate place in this explanatory

memorandum. : .
2.3 Meanwhile a civil appeal (2061 of 2006 and 22470f 2006 ) was tiled by a couple

of hotel associations and one of the hotels in the Apex Court against hon’ble TDSAT
Order of 17" January 2006. The appeal also prayed, as an interim relief, stay agéinst
operation of the tariff amendment order of 7 March 2006. TRAI was however not made
a party in this appeal. The Apex Court in its interim order of 28" Apfil 2006 directed that

the status quo be maintained as on the date of its interim order. In deference to the status

quo orders it was decided to await the outcome of the final orders of the Apex Court in -

regard to the issues relating to commercial tariff for broadcasting and cable television .

services for which a consultation paper was issued and an OHD was held.
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2.4  In the meantime, on 20“? July 2006, in an appeal (LPA 985 of 2006) filed by the
Union of. India against the decision dated 10™ March 2006, of the Hon’ble s_igngle judge
for implémentation of Conditional Access System (CAS) within a month, .la division
bench ofithe Hon’ble Delhi High Court ordered that the CAS should be implenilented wef
3 l#‘ Dec%mber 2006 in the notified areas of the 3 Metros of Dethi, Mumbai afld Kolkata
antl all t'-le co- respondents (TRAI was a co-respondent in this appeal) were Hirected to
coloperate with the appellant. TRAI in compliance of the direction dated 20“" July 2006
of [the d11v1s10n bench of the Hon’ble High Court of Delhi to implement CAS i m the three
me#tros c?f Dethi, Mumbai, Kolkata by 31% December 2006 continued the process of
cobsulta*ion started immediately after the single judge bench order of }0.3.20d6 for issue
of ?regulq@tions/tariff relating to pay channels, Basic service Tier charges for ﬁ'rée to Air
Clijanfneli;, schemes for supply of set top boxes, interconnection agreements and quality of
sel%vice l%mtters, for CAS notified areas. These initiatives were to be compleied by 31
Al.igust i2006 in terms of the activity wise time frame in the overall acti(:m plan of
lmplemf%ntatlon by 31% December 2006. Since the decision on tariff etc in respect of CAS
ar¢as wquld impact commercial subscribers as well, a clarification was requlreﬂ in regard
to fthe cqmmemlal tariff for CAS Areas with reference to status quo order. A Submlssxon

was made during the hearing for a dispensation to proceed to fix commercial tariff in
C{AS nptified areas.  Subsequently, the Apex court allowed the applicatxon for

‘injlpleadt'nent in the appeal. The facts and circumstances were placed beforp the Apex
cqurt for directions. :

2. 5 Thf: Apex Court on the conclusion of the arguments in the appeal befone it on 19"

Octqber 2006 reserved the judgment and directed that:
; “ It appears that by order of 28 4.2006, a Bench of this Cour1 directed
n that Status-quo, as it existed on that date, shall be maintained. It is stated
| at the Bar that pursuant to and in furtherance of the said order fhe TRAI
has not been carrying out the processes for framing the tariff inf terms of
Section 11 of the Telecom Regulatory Authority of India Act. '

Before us Mr. Sanjay Kapur, learned counsel appearing for TRAI
submitted that TRAI has already .issued consultation papers and
processes for framing a tariff is likely to be over within one m(:mth from
date. _ |

We in modification of our said order dated 28.4.2006 ﬁirect the

TRAI to carry out the processes for framing the tariff. While dding so, it
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must exercise its jurisdiction under Sectionl of the Act independently
and not relying on or on the basis of any observation made by TDSAT to
this effect. It goes without saying that all the procedures required for
framing the said tariff shall be compiled with, 7

It has been brought to our notice that even in the co.nsultation.
paper some references have been made to theé recommendations inadé by
the TDSAT. In view of our directions ‘issued hereinbefore a fresh
consultation paper need not be issued. We, however, make it clear that in
framing actual tariff the provisions of Section 11 of the Act shall be
complied with and all procedures laid down in relation thereto shall be

followed”.

2.6 The consultation paper issued on 21¥ April 20Q6*was not with specific reference
to CAS areas or non-CAS areas. A consultation paper on tariff issues elated to CAS areas
was issued on 14.6.2006, however since the Supreme Court’s orders were in force this
did not specifically refer to the problem of commercial cable subscribefs. Keeping in
view the above directions of the Apex Court requiring compliance with Section 11 of the

TRAI Act 1997 (sans the need for fresh consultation paper) a draft of the tariff
amendment order for NON CAS areas in respect of commercial tariff was placed on the

website of TRAI on 2" November 2006 secking comments of the stakeholders latest by
10" November 2006. Two separate meetings of the stakeholders (broadcasters and
hotels) were held on 9™ November 2006 who were also parties before the Apex Court
giving them the opportunity to put forth their views. The comments received on the draft
tariff oygier has been placed on TRAI’s website www.iraigovin The gist of comments
received in response to the draft tariff order is placed at Appendix 1 to this explanatory
memorandum. The views and response of TRAI to the comments recei-véd on the draft

tariff order has been discussed at the appropriate places of this explanatory memorandum.
3. Issue wise Analysis

3.1 Definition of Commercial Cable Subscriber and issues relating thereto

3.1.1 The principal Tariff Order of 1.10.2004 did not provide for any distinction-

between an ordinary cable subscriber and a commercial cable subscriber. Neither did
the first interim tariff order of 15.1.2004. In fact both the tariff orders did not
contain the definition of the word cable subscriber. A peru'sa! of the explanatory
memorandum particularly para 4 of the .ﬁrst tariff order of 15.1.2004 and para 3 of
the principai order of 1.10.2004 would, however, indicate that under the given
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situatidn of a non addressable regime and reported frequent increases in cable
chargels, complexities involved in determining tariff based on cost, a ceiling in the
form qf a cap on tariff charges was considered to be feasible way of prqviding relief
to the cable subscriber whe as ‘an end user had no mechanism of protection. The
thrustjon the need for protection of the ordinary cable consumer could also be noted
in the consultation paper issued by TRAI for finalizing the recommdndations on
various issues relating to broadcéstmg and dlstnbutlbn of TV chahnels. The
COmmferaaI establishments considered to be having a mechanism and wherewnthal to
protedt themselves were not in the realm of deliberation of tariff regulatron Thus, it
could !be seen that the underlying objéctive was the need to give relief ahd protection
to thq__ users of broadcasting and cable services who had no mechanism to protect
5them$elves from the hike in cabie charges. Therefore, the question for a separate
.;dispefhsation or otherwise for those establishments who avail broadcasting and cable
#sewities not for their own domestic use but for the benefit of his: /her clients,
acusto*mers members etc was not an issue focused upon in the in the cOntext of the
czrcu{nstances leading to the issue of the said tariff orders in 2004,

3.1.24 However, subsequently the question of need for categonzation and
;app'iickabiiity of the principal tariff drder of 1.10.2004 arose in respect of sﬁotels before

the TF\AI when representatioris from a hotel association seeking relie]‘ against the

_Ehike i cable charges by broadcasters was received weli before the matter came up
‘beforé hon'ble TDSAT, While examining the issue it was felt that the ﬁirincipal tariff

zordeﬂ of 1.10.2004 needed clarity on the real intent of applicability ori otherwise to
‘estatlishments who do not use the broadcast and cable services for their own ‘use,

‘Howaver, before the decision could be taken matter had become sub}judi_ce. There

werefa!so a couple of references from establishments (other than h{)te!s) seeking

c|ar11Tcat10n on the issue of applicability of tariff regulatuon and as to the-

' mterpretatmn

. 3.1, 3 The stakehcliders representmg the hotels have argued that there is no need

for deﬂnmg the term commercial cable subscriber and the existing deﬁmtmn should
not ibe allowed to contl'inue. They have indicated that the existing dispensation
available for an ordinary cable subscriber should be available to hotdis, as well, on
the grounds, that they are not dealing with signals and do not get any] material gain;
that' they are also end users like ordinary cable coﬁsumer' the issue of hotels being
consumers or not is subjudice; and broadcasters adopt monopohstuc tendencies by
hiking charges for TV channels arbutrarlly on the threat of dasconnection and, the
mtqrnatlonal practice also do not provide for a concept of commerciai subscriber.. A
nunjber of other arguments have also been advanced during the consm}ltation process

primarily to the effect that they are not charging the guests separately for these
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services just like a number of other services and that c.harges should relate. to the
value or quality of product (the signals' are same for all types of users and there is no
differentiation) which is same for all types of users and not how it 1s used. It has
been argued that the services provided by the broadcasters are not public utility
services like electricity étc requiring cross subsidization and therefore there is no
need for -categc)rizétion. A suggestion was also made to use the approach adopted in
Consumer Protection Act in defining the word consumer. They had also raised issues
such. as the practice of broadcasters/cable operators collecting entire years
subscription irrespectiVe of level 6f occupancy at different times, lack of choice to
choose channeis, non uniformity of rates of cable charges

3.1.4 The groups representing the broadcasters have viewed that the definition as
contained in the tariff amendment order of 7" March 2006 does not require change
excepting certain modifications including in the identified categories-of commercial
cable subscribers for the purpose of tariff dispensation. A broadcaste-r has made a
suggestion to the effect that the commercial cable subscriber should indicate the

place where the services are required to the broadcasters and not also to multi
system operator or cabie operator as provided in the existing definition. Some

broadcasters. have remarked that the definition of commercial cable subscriber
should specify the categoriés and have identified the categories of commercial
establishments for exténsion of the protection.

3.1.5 The comments received from the stakeholders on the issue of need or
otherwise of a separate definition and retention of the existing definition has been
analyzed and the Authority’s views are given below:

i) TRAI had noted that there are bound to be more disputes between
establishments who received signals for the use of clients etc and the service
providers ihcluding broadcasters and therefore the need to bring in clarity to
the interpretation of the priribipal tariff order. But the TRAI before taking a
final view decided to deliberate in detail through a consultation process as
envisaged under Section 11(4) of the TRAI Act 1997, on the various issues
relating commercial tariff for cable television services. Considering that the
principal tariff order,.,c‘)f 1.10.2004 required clarity in regard to its applicability
to the commercial estabiishments in the context of the underlying objective

stated above there is a necessity to identify the commercial estabiishments '

and provide for the manner of regulation of cable charges for these
establishments. In either case whether to extend the protection of ceiling on

cable charges in any form or not to extend protection at all, would require

such establishments to be identified separately. Therefore, the need to define
. the terms ordinary. cable subscriber .and commercial cable subscriber. The
- 3678 Gl/2006—7
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. views of the hotel and its associations stating that there is nb need for a

. separate definition Is therefore not acceptable. : |
ii) = The distinction sought to be made in the existing definition% between an
. ordinary cable subscriber and commercial cable subscriber is fustiﬂed from
the point of view of the underlying premise that the need aind extent of
protection for a commercial establishment compared to that of an ordinary
- cabie subscriber is not the same. | '
iii): It is an admitted fact that particuiarly hoteis who had given deitaiis of -prices
paid by them that the charges paid by them is different and higher than the
ordinary cable consumer. Thus even at the ground level the commercial
establishments partlcularly the hotels and such other similar e#tablishments,

as a prevailing business practice, are treated diﬁ‘erentiy

iv} In regard to the approach one option is to adopt a definition which is wide in

; scope cum inclusive in nature as done in the existing definition {1~h'|ch uses the
~ criterion of usage as the basis to categorise the cable subsdribers. In this
.. approach the task of identification of specific categories of corhmercia! cable

; subscribers is done for the purpose of extending or otherwise of the tariff
regulation depending upon the assessment of the need for prbtection The

other approach is to adopt a definition, which is exhaustive 1deri1tsfymg specific
categories and sub-categories for the purpose o_f tariff }egu!ation and
indicating the type of'r,égulation intended for each such deﬁned§ category.' The
Authority has chosen to adopt the first abproach for the reiason that it Is.
extremely complex to evolve objective criterion for categorization. Even in the
approach to the categofization the Authority has used the meihod to exclude
certain categorles of commercsai cable subscribers for the purpose of keeping
out of the ambit of tarlff regulatlon thereby leaving the residual category of
commercial cable subscrlbers within the fold of the tariff regulation. Any
approach to define specific categor\j is bound te leave out so!rne and include
certain unintended ones. The stakeholders In their respod\ses have also
echoed similar views on the difficuity in evoiving crutenon for clategorizatlon of
cable subscribers. It wouid be simpier and better to |dentsf# specific broad
groups within this generic definition while providing for ?the differential
dispensation in tariff regulation. Such an approach WOuId ali;o minimize the
scope for disputes. Having a wide approach in defining a commercial cable
subscriber would ensure that all are covered; those that doinee'd protection
could be specifically excluded. The Authority has therefo|te adopted this
approach of having a definition, which is wide in scope and to identify specific
groups for the purpose of tariff regulation based on the need !}or protection.

[N B ‘ ) .
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V)

vi)

vii)

viii)

.x)

It is not denied that the product is same whether is a ordinary cable

consumer or commercial establishments but the value derived from the

product in the case of TV channels may not be the same in the situations
where it is put to self use compared to a situation where it is meant for the
purpose of its clients, customers. The television channels or programmes,

- even though may not be soid as a standalone service by commercial

establishments particularly like hotels, etc. but as a means of entertainment

.do possess the potential to give an enhanced value to their packaged

services. Therefore, the manner how the broadcasting services are beihg used
becomes relevant for differentiating between an ordinary cabie subscriber and

.a commercial cabie subscriber.

In regard to the suggestion of identifying specific catégories within the group
of commercial cabie subscribers for definition or extending protection it Is
viewed that existing definition based on the type of use is wide enough and
would cover such specified categories as well.

Considering the ground realities where 99% of the subscribers are receiving
signals through the multi system operators or cable operators the suggestion

of broadcasters that the commercial subscribers would be reguired to indicate
the place. where the signal is required to only to broadcasters and not to

operators is not acceptable. The existing definition gives flexibility as
ctherwise the restriction as suggested would create difficuities in régard to
the vast majority of current arrangements of hotels etc with the operators,
The amendments suggested for inclusion of the word agent and intermediary
(of the broadcaster) has been examined and is not considered necessary as
such intermediary would be acting only under authorization and would
representing the broadcaster even otherwise.

~ As also expressed by some of the stakehoiders the Authority is of the view

that no single approach to categorization wili be ideai and attempts of micro
management ‘will oniy add to the distortions in the market, creating fresh
grounds for raising disputes. On the other hand the vast majority of

commercial establishments would fali within the scope of tiye existing

definition yet would require protection as that of an ordinary cabie subscriber
It has been pointed out that pay TV broadcasters for commercial usage
should have separate Interconnect agreements and that the Authority should
direct the broadcasters that such agreements are entered into at the price
that is being charged In the locality for an ordinary cable consumer, The
Authority has noted that Iargely the broadca_sters entering into interconnect
agreements with the MSOs and Independent cable operators exclude specified
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xii)

xiii)

establishments such as hotels etc from the applicability- and stipulat@s a prior
pe'rmiss_ion requirement. Thus the issue of separate arrangement ig in place
anjd no change is warranted in this aspect of the present arrangemen_fts.

One suggestion is that the product being same the license fee dannot be
dlfferent for different consumers and that it should be determmed on the
ba5|s of cost plus margin. Ideally a uniform price for a product of similar
quality could be a situation if there is definite functional relatlonshiq between
the cost of content and the value attached for the content and tHe cost of
antent itself is easily amenable to evolve a standard set of cost. Iﬁ the case
oﬁ! broadcasting industry it may not be so. More importantly the ari;ument is
n?t based on proper appreciation of the prevailing system of deterrﬂinatlon of
n1arg|n particularly in a non-CAS environment and without considermg the
complexatles involved, as stated above, in costing of content.

COntrary to the claims of the hotel assoaatton the Authority is of the view
tHat big hotels providing variety of services have the capacity to prbtect their
triterests and cannot be treated at the same level as that of an ordlhary cable
ccpnsumer or even as that of large variety of commercial estabhshménts which
niay require protection as that of the ordinary cable consumer. Many from

t*ls type of establishment may not be putting to use such servtcps far the
béneflt of clients, customers etc. It was pointed out by the broadcésters that

the cable charges as a portion of the revenue of the hotels forrhs a very
;rjs:gnlﬂcant portion and this has not been contested Dby tﬂe gloups
r*presentmg the hotels during the consultation process. In other bvords the

| rﬁpact of keeping this identified category out of the ambit of pr¢tednon is -

likely to hurt their interests adversely. '
Il is noted that that the suggestion of categorlzatlon based on thd source of
ftleed will not be a reflection of ground realities and there can b?_ situation
w}here it is not possible to have head end to receive the television éignais and

'that such an approach would force the hotels to go to cable oderators to

recelve signals instead of entering into contract with the broadcasteh's

Xiv) ‘ﬁhe Consumer Protection Act ... defines the term consumer as

i
(d) "consumer" means any persen who-

(iy buys any goods for a consideration which has been paid or promised or
partly paid and partly promised, or under any system of déferred payment
and includes any user of such goods other than the persgn who buyz.Isuch
goods for consideration paid or promised or partly paid or partly promised,
or under any system of deferred payment when such use is madeé with the
approval of such person, but does not include a person who obtams§ such
goods for resale or for any commerciai purpose; or

+ | oo . T R A I o
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(i) 1[hires or avails of] any services for a consideration which has been
paid or promised or partly paid and partly promised, or under any system
of deferred payment and includes any beneficiary of such services other
than the person who 1[hires or avails of] the services for consideration
paid or promised, or partly paid and partly promised, or under any system’ .
of deferred payments, when such services are availed of with the approval
of the first-mentionéd person; l

2[Explanation . For the purposes of sub-clause (i), "commercial purpose”

does not include use by a consumer of goods bought and used by him

exclusively for the purpose of earning his livelihood, by means of self-

employment;]
Basicatly the objective and purposes of the ;onsumer protection act and the
exercise of power TRAI Act for tariff fixation are two entirely different issues.
The tariff régulation envisaged under section 11(2) particularly the proviso
inhéreritly provides for differential treatment for the purposes of tariff
whereas the Consumer Protection Act does not have any such provision.
Further the definition does not seem to contain clues to create homogenous
categories. The explanation for conﬁme{'i:ial pufpose contained in the
Consumer Protection Act cannot be ipso facto be extended as imputed.
Therefore this suggestion to rely on Cons‘umer Protection act has nbt been
found to be helpful. ' |

3.1.6 The Authority has after examining the.views put forth and for the reasons

indicated above has come to a conclusion that an approach to definition based on
specifically identifying categories would be more complex and problematic to

implement and is bound to give rise to new grounds for dispute. Therefore, an
exhaustive approach to the question of definition would be more desirab.le. Those
groups who may not need protection can be excluded from the applicability of the
tariff protection and group the rest as a residual category requiring protection.
Therefore, the Authority has decided to retain the existing definitibn of ‘tommercial
cable subscribers’ contained in the tariff amendment order of 7*" March. 2006

3.2 Need for fixation of commercial tariff-and related issues types of
commercial ' establishments to be covered and method of
identification’ of such commercial establishments for regulation.

3.2.1 In terms of the facility to choose channels of choice under a non-addressable
regime the commercial cable subscribers are in the s'ame' position as that of the
ordinary cable consumer excepting that they have the'potentiai to settle for a
negotiated settlement with the broadcaster albeit the level of potenttal may not be
the same across all types of commercial cable subscribers
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3.2,2 Byt the difference is that the former, particularly the hoteis and !other big
commerdua! establishments who receive the broadcasting and table ser\}:ces as a
valjue adputlon to their own package of services have the potential to pa;ss on the
burden tp their own clients. There may not be a direct functional relatiorin between
add on siewices such as that of the television channels and the business iitrength in
as muchias a client of a hotel or pub or club may nét come to a hotel or club or pub
etq with ;the sole objectave of watching TV channels. But is it to be Iargelywadmttted
despste ﬂhe claims to the contrary by the stakeholders representing the hptels, that
su¢h vajue added services definitely help to sustain and strengthen business
reliption ip of such commercial establishments with their clients. If it ha# not been
50, there was perhaps no need for the hotels to go to the appellate authoirity or the
apex codrt or for TRAI to be deliberating on this 1ssue of tariff for commarcial cable
subscri bb.rs particu Iarly the hotels.

3. 2 3 ‘n the issue of which of the commercial cable subscribers should bie provided
prOtectu n and which should be left out and what can be the method of | ldent:fymg
suph commercial establishments the views expressed can be summarnzed 45 under:

i)‘ Aliow the Commercial cable subscribers including hotels to be placed on
| par with ordinary cable subscribers and therefore the qufestions of
exclusion or inciusion and the method thereof would riot arise The reason
cited is that the market in which the broadcasters operate is nionopolistic

. and competition is yet to come. Only safeguard that is req ired to be
i provided to the broadcasters is to account for inflation and for growth in

| the industry, :
ii# Specific identification has been made for exclusion which ate old ‘age
' homes and hespitals supported with government funding and irun for the
poor or socially backward classes or run by non profit seeki'ngi /charitable
organisations, small establishments and such like ; all estajblishments
execept five star hotels till the fnechanism of consumer choi¢e is put in
place, institutions for physically chaltenged , jails , reforn} centers ,
children &women remand homes, petty shopkeepers , jeducatlonal
institutions, all types of religious places, residential medical carg units.
iiﬂi) A distinction has been sought to be made by a hotel, which :claims that
subscribers who use the signals themselves should be differentiated from
those who further transmit. Since hotels consume the signa‘!s{themsel've;_s”
~ they should not be treated as commercial subscribers. |
iv) Broadcasters as a group have suggested that the commefrcial !:ariff should
be left to market forces except certain identified categories which like the

ones indicated In ('Ii) above who may need protection.
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v) Another view is that if there is no a la carte choice or the channgls are not

delivered through the sepavate conduit commercial tariff should not be

fixed

vl) The Greater Guwahati Hotel Association have suggested that the hotels in

north eastern region with low tariff should be given a concessional tariff.

vil) In response to the draft tariff orders placed on the web site on 2n

November 2006 and the separate meeting held on g™ Nov 2006 certain

specific comments have been received. These are briefly summarized as

under;

I. On behalf of the broadcasters and their distributor agencies the

following points have been made:

a)

clubs, bars, commercial malls, cinema halls as a category

should also be included with the category of hotels of the
grading of 3 star and above etc for the purpose of tariff
regulation for both CAS and Non CAS areas It has been
proposed that the cut  off criterion in respect of
establishments providing board and lodging should be
reduced to 25 rooms from 50 rooms. |

b) The relevant date for determination of charges in respect of

_ d_)

commercial cable subscribers other than those who have been -

deregulated should not be from 26.12.2003 but from Ist
March 2006 as contained in the tariff amendment orde_r of 7"

March 2006.

- Another suggestion is for inclusion of all hospitals with 30

beds or more and even hotels with a grading of 1 and 2 star
in the already identified category of hotels ‘having a grading of
3 star and above for the purposes of tariff regulation.

The dispensation provided in the draft tariff orders for
commercial cable subscribers - one category subject to
mutual agreement and the other residual category to be
governed as like that of ordinary cable subscribers - is not
clear about the position regarding the use of broadcast
services and tarlff thereof provided in “Public Viewing Area’
and this should also be included in the category where the
tariff is to be decided by mutual agreement. both for CAS and
NON CAS.areas. o

e) The tariff order for Non CAS areas containing an expianation

indicating as to what wouid be the payment arrangements
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for a commercial cable subscriber is not on the same ljnes as
provided in interim tariff amendment order of 7" March 2006
as amended. '

fI  On behalf of the Hotels the following points were made: ,
i a) TRAI should issue a separate consultation paper or an

i addendum consultation paper before fixing the tahff for
commercial subscribers. Therefore, the current exercise of
D framing of tariff for commercial subscribers would nq‘t be in
lines with the directions of the hon’ble Supreme Co:prt and
g therefore the draft orders may be kept in abeydnce or
: w1thdrawn '
{ b) The tariff orders singles out hotels of the grading of 3 star
; and above for the purpose of deregulation though their may
be many other similar establishments and it is dlscrimiinétory.
c)' When TRAI has fixed an MRP of Rs, 5 for CAS areas, the same
rate can be used as the basis to fix the tariff for commercial
i subscribers like hotels. ' |
d) Instead of leaving to the mutual agreemémt the TRA[ should
) fix the tariff for which the historical prices paid by these
hotels can be used or the tariff can be enhanced by 10% over
what was being paid. |
e) The tariff orders being an amendment to the principaliorder of

2004, it may be subject to an -interpretation Inia way,
particularly with reference to the deregulated hotelg leading

to insistence of negotiation of charges (rates of taﬁff) with
retrospective effect. :

f) The group representing hotels who have head endsi pleaded
that even |n the case of Mon CAS areas there should be
restrictions on individual channel pr:cmg on the lines proposed
for the CAS areas.

I One of the MSO has stated that the cut off line in terms of
number of rooms prescribed for other commercial establishment
providing board and lodging facilities should be reduced from 50 to 25.
The tariff should be mutualiy decided (in respect of th_é group
comprising hotels above the'grading of 3 star and above) between
MSO/LCO and the commercial cable subscriber and ﬁot directly with the
broadcaster. :
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3.2.4 The Authority has noted that vis a vis the hotels which gets a grading on the

basis of the services prowded there Is no such clear démarcation to identify- or

demarcate other institutions. Any exercise of dlfferentratlon on the basas of area
covered, humber of TV sets, volume of business which can be some of the criterion

are bound to raise disputes and are not free from subjectivity..

3.2.5 The Authority has also considered the question that there are a number of big
institutions falling In the category of hospitals, educational institutions which may be
in a similar situation as that of the big hotels in terms of potential to commercially

exploit the cable and broadcasting services. In other words the question is why

hotels of particular grading or type should be singled out for keeping out the ambit of

tarlff protection. The broadcasters on the other hand have made reference to the

hospitals, hotels of grading below 3 star and contended that these institutions are -

commiercially exploiting they should also be kept out of the purview of the tariff

regulation.

3.2.6 The Authority is of the view that it would be incorrect to draw a strict analogy
between the Identified group of commercial cable subscribers comprising hotefs
abov'e a‘giVen grading ete, and hospitals as the former as a group need to be treated
" on a different foo‘tlng..Most importantly, the Authority has taken conscious decision
for‘th‘e present not to EIub hospitals, educational institutions, big or small, along with
the group‘ consisting of.hotels etc above a particular grading from the perspective of
the socio econ-omic'causes such institutions are expected to serve Moreover it may
be more difficuit to evolve a reasonable objective criterion to differentiate between
two Euxury Hospitais. While the Authority is clear that the intention of protectton is

noet to facilitate. proﬂt making by even such commercial hospitais, for the present and -

lto begin with the Hosp[tats need to be given protect:on

3.2.7 The Authority is however not ciosed to the option of revisiting the issue of
categ‘;‘orization for the purpose ot tariff regulation on the basis of experience gained if
necessary. It is also to be recognized tnat there are a vast majority of
establishments which do not receive the signals of televisian channels for their own

use but they may not be commercially exploiting the services for furtherance of their

own business. In this category would come educationat institutions, Government:

hospitals, religious charitable and other philanthropic institutions, small shops,
. dhabas etc and thlS is not exhaustive list. During the interactions with the
broadcrasters it was ciear that these commercial estabhshments, though in terms of

the contract are not to be glven Stgnais without the prior permission of the

. broadcaster have not been targeted by the broadcasters due to sheer volume and_

3478 Gije-@
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dlfﬁcu[tles in enforcing the agreements. Though some of the broddcasters have

dppointed agents to prevent and monitor of the giving signals by the MSOs to

qommermal establishments, it was stili clear that this group is not the target of the

tjroadcasters

3 2.8 . The Authority has also examined the various specific comments/ suggestions

made by the stakeholders and has found that

i)

The approach to identify each category of estabilshment for exclusion -

or inclusion for the purpose of tariff regulation is extremely complex
and no such list can be exhaustive, ' _
However with regard to the request for inclusion of 'Public Viewing

Area’ this was not specifically  inciuded as the groposed tariff

dispensation In respect of the deregulated categoryﬁcomprising of .

hotets of grading of 3 star above provided for the réute of mutual

agreements in respect of public viewing areas as weli. In the meeting.

with the broadcasters it was suggested by them that this may be,

" ciarified. Further Using publig:.events to show programmes by the

vi)

commerciai cable subscribers even from the non identified category of

commercial cable subscribers with a definite intention to commercialty.

exploit the event by prescribing fee is not uncommaon. ‘i’he intention to
protect the commercial cable subscribers in the residudl categary may
be subject to misuse in the absence of @ specific extlusion of such
events. It has therefore been proposed tb maké prcfvisions for the
same by éppropriately amending the tariff order. |

In regard to the request for inclusion of clubs, malls, cihema halls, the

proposal has not been agreed to for the redsons alteady indicated
earlier. The proposal for reduction-in the number ofr rooms from 50 to

25 has not been found to reasonable. _

The criterion based on 4rea or number of TV sets would again be more
subjecti\)e classification and difficult to implement, |

As was noted during the consuitation process the véast majority of
commercial estaﬁbilishments in the group of commercial establishments

other than the identified categories are actually not being targeted by

~ the broadcasters perhaps for the reason of dffficulties; in enforcement

of the clause of prior permission. S

In any case in the view of the TRAI many of these groups may. ot be

able to negotiate their rates and may therefore may- need protection’

iike that of an ordinary cable consumer,
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vii) . The hotels-as a group. particularly. big hotels in the view of the do not
| -need proteéction. These are large .subscrlbers.adnd the broadcasters too
~ would stand to lose large sums of money If their negotiations with
them are not successfui. ,
vill) The stakeholders have -aiso proposed that some categorles of
. institutions which'may not be cbmmer_cially exploiting the 'use'of
services be given protection. The Authority has not accepted this
-suggestion as this wouid could lead to disputes on whether or not a
particular subscriber is commercialiy expioiting the signals or not.

‘Ix) --A .change suggested in the draft tariff order In regard to the
-explanation providing for the basis of payment by commerclal cable
subscribers has been accepted to make it clear that the commercial

.. cable subscriber enters into agreements with the authorized cable
‘operator /MSO. | | |

3.2.9. In view of the above it has been proposed th'at_ there wolld be cne category of
commercial cable subscribers consisting of hotéis‘_WIt‘h a rating of 3 star and
above, heritage hotels, and any other hotel, rhotel, Inn, and such .other
commercial establishment providing board and Iod‘gi'ng and having 50 or more |
-rooms.— The Tariff in respect of this group_WouI'd'be as per the mutual
agreement. For all other commercial establishments which is outside this .
Identified category the ceiling shall be the charges as prevalling on
' 26.12.2003. However for th_é both categories of commercial cable subscribers,
the- tariff for showing programmes on special event in public viewing area

 shall-be as per mutual agreement. _

3.2.10 The Authority has considered a suggestion of the group representing hotels
“that a-number of big hotels which essentially fall under the group of

- commercial cable subscribers whose tariff is determinable through mutual
agreement have their own head ends. It was argued that they should be

-allowed cholce of channels as well as be subject to same dispensation as
-applicable for CAS areas. In other words the request would imp'y that the
tariff would be subject to mutual agreement but the ‘commercial cable
subscribers falling in this categery will have the cholce of ala carte channel
and the pricing of bougquets wlll be subject to same restrictions as would be

" applicable to commerciall cable subscribers falling in the same category in CAS
- areas. The proposal is acceptable as the parties would be deciding the tariff
on the basis ‘of mutual agreement and it Is technically feasible for a
commercial cable.s'ubs__criber to exercise choice. A distinction has to be drawn
between an MSO. operating in a NON CAS area and the commerclai cable

3678 G1/2006—9 |
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subscriber such as hotel having its head end. In the case of forn-‘e'r the choice

is not ultimate and would not percolate to the consumer in tHe absence to

| addressable system whereas in the case of later it should be pcissib!e for the
hotels to choose channels popular amdng its clients.

53.2 *1The group representing the hotels have expressed concerns parnlcularly those
| who fall in the identified category of commercial establishménts that the
| broadcasters would use the mutual agreement route to arbitr‘}arily increase
prices. The Authority belleves that the category of commercial etablishments
‘which have been identified for forbearance would orc;inarilﬁ be!in position to
deal with the broadcasters on an even keel in the negoti-atfions.' Yet the
Authority is also net impervious to their concerns. There_fo;*e!the Authority

would be closely watching the movement of prices in respect oﬂ this segment

? and would review its decision if considered necessary on the tiasis of in‘puts
received. Similarly, there could be a number of similar institutﬁons, which in
terms of capacity to negotiate a mutuali agreement may be similar and these -
i could be revisited later and if necessary the identified list coulcr be reviewed.
The Authority would separately be asking the broadcasters qo report their
tariffs for the commercial cable subscribers, to start with on a fnonthly basis,
to gauge the extent of the |ncrease in the rates. If found inecessary the
Authority would intervene in this matter |

i ' §

3.2.]12 One of the issues raised by the Hotel Associations and their respohse to the Draft

Tariff Order is that TRAI has to necessarily to fix a tariff in terms of the order of
the Hon’ble Supreme Court. This pdini has been examined. The |Supreme Court
| has only directed the TRAI to carry out the process for framing[the tariff. The
Tariff Order that has been proposed by the Authority includes|the fixation of
tariffs for certain cé.tegories whereas for the ‘hotelé above particn.‘lar grading this

has heen left to mutual negotiations. It has also been indicated eliewhere that the
| outcome of mutual negotiation would be closely watched ard if necessary,
' :

intervention would be made later. The Consultation Paper that he*d been issued in
April 2006 also clearly prov1des one of the alternatives as ekcludlng certain
1 categoties from the ambit of tariff regulations. One of the spec1 ¢ questions that
| had been frameéd was whether commercial tariff should at all be brought under the
| ambit of tariff regulation. Further, it was specifically asked whether the tariff
regulation should cover all kinds of commercial establishments é)r whether some

categories should be left out. Thus, this objection is not valid at 411.
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3.2.13 The other issues raised by the Hotel Associations is that a fresh consultation

peper should be issued or an addendum to the existing Consultation Paper be

issued. This has been specifically addressed by the order of the Hon'ble .

Supreme Court; which has clearly ruled _'out the need for a fresh Consultation
Paper. Accordingly, keeping in view the requirements of Section 11(4) of the
TRAI Act the Authority decided to propose a Draft Tariff Order so that one
more o'pportunity' is given to the stake holders to offer their comments. The
hotels and hotel associations who were parties to the case before the Hon'ble
Supreme Court were also given the benefit of a personal hearing on Sth

November, 2006 just as the broadcasters were given such a hearing.

3.3 Method for fixing the rates of commercial consumers

3.31

3.3.2

As per the information given by the Hotel Associations on prevailing rates
during the process of consultation it is noted that there is no uniformity in
cable charges paid by the hotels. The broadcasters have however, indicated
that they are charging hotels on the basis of rate cards and a couple of them
have indicated that there has been no change in the rate per room since the
last two yeare (perhaps before the date of dispute reaching the TDSAT).

However, it was noted that the total payout could be varying depending upon

the negotiated levels of occupancy of the hotels for which the cable charges
are collected. In view of the fact that a large number of hotels take feed from
the eable oberators and MSOs (which as per the stipulation seen in the
Interconnect agreement not Iega!) ‘have resulted in multiplicity of rates
charged from hotels The multiplicity of rates is more as a result of the
practice of cross submd:zat:on prevanlmg in a non- addressable system based
on capacuty to pay. The method fixing any specn‘lc tariff for commercial cable
subscruber in this situation creates difficulties due to multapl:cnty of rates.

Agaln, the _prevailing situation of multiplicity of cable charges that is being
collected from _ordinary cable consumers in the currently hon-addressable

system creates difficulties in using these rates as benchmark for fixing the
commerci'al tan’ff. Further in the light of the Authority’s decision contained in
regard to categorization of comm-erci'al, cable subscribers and the tariff
dispensation provided thereto in the preceding paragraphs the need for
fi-xation of commercial tariff may not be necessary. Any exercise of fixing
rates for mdw:dual category of subscr:bers cannot objectlvely be reasoned out
for the reasons stated above. '

One of the suggestion was that the commercial 'tartff could be 3 times the
tariff paid by the ordinary cable subscriber in respect of 5 star hotels and 2
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: I:imeF in respect of other commercial establishments.if they are to be gifferent

: fror’ri the ordinary cable subscriber. Another suggestion is that the jstorical

niongst

rates (as done for the ordinary cable consumers) that prevéiied
g hotqls before the raising of disputes could become the basis and tr115 basic
ratea could be adjusted for inflation and growth of the mdustry FJom the

; mformatlon provided by the hotel associations, it is noted that the rates
; chaned for cable services have varied widely across hotels and thferent
plaqfes not only in Dec 2003;the extent of increase has also not been qniform

3.3. 3! In regard to the issue of safeguards for commercial cable subscnbers f”h° are
’ nl\t paying the cable operator and do not have written agreements with the
bro#dcasters suggestions have been . received spelling out” procedu}es The

' Autt'uonty has examined these suggestions and a prescription of procgdure or
_' Iogi{étics for issues which can be ‘handled more efficiently.‘ througrrmutual'
f agr‘aement may lead to rigidity. Therefore, the Authority has de‘cided]to leave
| thid to the mutual agreement between the parties. | ‘
| :

3.3.1 It. | as been provided that the céiling in respect of .c.;ommerciial cable -

subjscribers in Non CAS areas who do not fall in the identified cat'Fgory of

g thels with 3 star and above, the ceiling shall be the rate prevalluhg as on

; 26.112 2003. This would ensure that these commercial cable subscrsbdrs would

i pay at par with the ordinary cable subscribers and would also mmlb'mze the

scqpe for disputes. Since this tariff amendment order would have prq::Spectuve

eff#ct it is not the intention to provide refief from a retrospegtive datq

3 ' Appendix 1 ;

Gl ST OF COMMENTS RECEIVED.ON DRAFT TARIFF ORDER FOR
COMMERCIAL SUBSCRIBERS IN NON-CAS AREAS |
INDEX OF STAKEHOLDERS FURMNISHING COMMENT

i

[

SLNo, From Whelfe

: '| Name

1 . [ Novex Communieations Pvt. Ltd. (Novex)  Mumbai |

2 || Indusind Media & Communications Ltd, [ Mumbai '

. || aMCcL) : . i

3 JAYPEE Hotels Limited (JAYPEE) ‘New Delhi |

4 [ Hotel and Restaurant Association (Western | Mumbai |
! | India) [H&RA(WD)] - :

5 Hotel Association of India (HAI) New Delhi

6 Set Discovery Private Limited (SET) ' Mumbai-

7 | | STAR India Pvt. Ltd, (STAR) New Delhi

8 ESPN Software India Pvt, Ltd. (ESPN) New Delhi

9 | Hathway Cable & Datacom Private Limited | Mumbai |

! - | (Hathway) |

|10 | | Zee Turner Limited (Zee) o New Delhi |
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Clause for Consultation

2. In the Prmapal Order, the exrsting sub-clause (f) of Clause 2 and the entries
relating thereto shall be deleted and substatuted by the foliowing sub-clause

(f) and entries relatmg 'thereto,

() ‘CharéeS’ means and includes

(i)

o

for all ordinary cable subscribers and commercial cable subscrl'bers
except those specified in (i) below, the rates (excluding;-taxes)
payable by one party to the other by virtue of the written/oral
agreement ' prevalent on 26" December, 2003; The principle

- applicable. .in . -the _wrltten/oral- agreement prevalent on 26t
. December 2003,. should be applied for determining the scope of

the term * rates _

for hotels wnth a ratmg of three star and above heritage hotels
and any other hotel, motel, inn and such other commercial
establishment, providing board and lodging and having 50 or. more-
rooms, the ¢harges specified in (i) above shall not be applicable

~.and for theseisubscribers. the charges would be as mutually
" determined by the parties.

3. in the Prmcupal Order, the existing sub-ciause (a) of clause 3 and the entries

relating thereto shall be substltuted W|th the following sub-clause (a) and

entrles relatmg thereto

“(a) Ordlnary cable subscnbers and commercial cable subscribers (except

'hotels with a ratlng of three star and above, heritage hotels and any other

* hotel,

‘mbtei, inn" and-such other commercial establishritent, providing

' bci'arﬂ'and”Iodging -and have 50 or more roorns)-. to cable operators, multi -

system operators or broadcasters as the case may be”

4, "In the Principal Order, after the existing . clause 3(c) and entries relatmg

thereto, the followmg explanatlons and entries relating thereto, namely

Explanatlon -1 and Explanatlon -2 shall be inserted: -

) “Explanatlon 1: for the purpose of clause 3(a) above the quest:on whether

* the commercial cable subscnber will pay the cable operator/multn system

-

operator/the broadcaster will be determined: by the terms of agreement(s)

_between the concerned parties, namely

0
iy
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broadcaster(s). -
MSO(S) R
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iii) cable operator(s) = o o ‘ ]

lv) commerclal cable subscriber(s) - ' ’
Explanation 2 : for the purposes of clause 3(b) and {c) f!:’bove the| charges
will be modified to take into account the payments to commen;‘

'subscribers where appropriate ”
In the Principal Order, the existing clause 3A and entries re!atlng therfeto shalr
be [de'eted.

——

The|proposed tariff order has protected 2 Star and 1 Star hotels. A angle room
tanﬁ‘ is from Rs.1500 per day to Rs.8000 per day. In the opinion of Novex, 2 $tar and 1
Star hotels also must be treated as 5 Star, 4 Star and 3 Star hotel and the chagnel tariff
shoyld mutually determined by the parties. Novex has also stated that jn luxury
Hospitals jhave the charges per bed ranging from Rs.750 per bed to. 'Rs.6000 |:fcr room. '
No ex, erefore, submit that all hospitals having more than 30 beds may bé put in a
category lke hotels. Hospitals run by Government, Seml Government. or Munigipality, to
be chargdd other rate as determined by TRAIL ( Rate Card of the hospitals; has been -
attafhed Hy Novex but not attached to gist). (Novex)

2 categorization is all right. However, in the first type, all hotels/ lodging with
mofe thap 25 rooms should be considered. The proposed charges should by decided,
mutualy) between MSO /LCO and the Commercial establishment and nof with the
Brdadcasfer directly. The agreement, for any kind of commercial establishments, should
be |only {between a registered MSO or Cable Operator and not directly| with the

broadcasfer, under the cable TV services Act, (IMCL) |

3. s In v|1ew of the Supreme Court of India Orders, JAYPEE Hotels Ltd state|that TRAI
shguld got recommend categorization of subscribers into various cates ories. All
ib¢s to the public utilities are alike irrespective of whether g subscri
y effort to make classification will be considered as discriminatory 4nd it shall
co?traVc e the provision of Articles 14, 19 and article 301/305 of C,onstltutnqn of India.
In [wew f the aforesaid TRAI should consider all subscribers in one category. (}l AYPEE)

4. H&#A(wn has stated that TRAI has not clarified whether the tariff igcludes the
copynglit fees being claimed by the Broadcasters. TRAI has not clarified wlﬁether these
commercnal subscribers have to enter into contracts with the local cable operators or

i_s rich or
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Broadcasters, as is being demanded by them since 2004, TRAI has decided to carve out
Hotels of the excluded category, léaving it to the vagaries of market forces. This is
discriminatory. There are ‘only'about- 850 Hotels throughout the country in the nature of
exchaded category and singiing them out, for exclusion from the ambit of the notification
Is unfair, inequitable and discriminatory, It is, therefore, not understandable that why in
respect of such a small number of excluded category of Hotels, TRAI has chos_cn'to
leave them to the market forces, instead of fixing the tariff. As suggested during the

- consultation paper proceedings éarlier, TRAI could have fixed a tariff of 10% more than
what is being paid at present for all commercial subscribers, instead of creatmg
uncertmnty and discrimination. While carving out the exclusion, it'is noticed that several
other commercial subscribers like Restaurants, Hospitals, Clinics, Commercial Offices,
Airports and RailWay Stations, Educational Institutes, Clubs etc. are being treated like
ordinary cable subscribers, while only this 850 odd number is being categonzed as
commercial subscriber, for the purposes of tanff The H&RA(WI) would also like to
emphasize that Hotels are bulk consumers of the service rendered by Broadcaster and not
‘commercial subscribers as is being defined by TRAL As bulk consumers, TRAI should
in fact, have arrived at a special reduced tariff like is the case for-any other product /
service used by a bulk consumer. The H&RA(WI) also fails to understand the logic
behind TRAI's arriving at the figure of S0 more rooms for categorization. In felecom
areas, TRAI has not fixed a-separaté tariff by categorizing the consumer based upori the
place of its usage. The restrictions placed on Broadcasters will be of no consequence in
the non CAS area, as the consumer has no choice to select the product. While iséu'mg the
two draft notification’s, TRAI has not followed the letter and spirit in which the Hon’ble
Supreme Court has handed out its order on 19" October 2006, In view of what is stated
above, the H&RA(WI) suggests that, (i) TRAI may notify a discounted rate of Rs.4/-
per month per chanrel and extend the 10% discount for bulk consumers as stated above.
(ii) TRAJ, should notify that the aforesaid tariff is inclusive of the copyright fees claimed
by the Broadcaster. (iii) TRAI, should also notify that both the ordinary cable subscriber
and commercial subscriber are at liberty to have contracts either with the local cable
opqratdr or the Broadcaster. (iv) To stop undue enrichment by the Broadcasfers, both
the ordinary subscriber as well as commercial subscriber shall be entitled to a rebate in
oase tho usage of the service in stopped by the subscriber. For example, a Resident
cdnluuuér having gone out of station for more than 30'_ days,_or a Hotel closed fot its
business for more than 30 days in a year, should be eligible for a pro-rata rebate, as the
product / service is not used at all. [H&RA(WI)]
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5.! TRAI did not go into the question of whether there is a need for defereht rates-for

difkerent persons or class of persons for similar telecommunication servrces'and where

diﬂferent rates are ﬁxed as aforesaid, the authority was supposed to record the reasons
thr%reof (This is the exact import of Sectron 11(2) of TRAI. Act). * ‘The Supi'eme Court
order dated 19.10.2006 presupposes the fact that TRAI is carrying on the process for -

_ fr:t“ing he tariff. This order further implies that the Hon’ ble TRAI could ebntmue the -

process pf framing of TARIFF irrespective of the outcome of the appeals. 1iIt is worth
notting that in the consultation paper on issues relating to cbmrnerc'ial tariff, tl‘ere was no’
discussibn on the need for creating separate categories for different classes of persons and
the only|issue which was closest to the above was whether tariff for eommercial purposes
shbuld r should not be fixed by the TRAI since the Hon’ble TDSAT had asl#ed TRAI to
cdnsrd the same. Therefore, it is submitted, the ‘TRAI would ﬂrét have tofcome to-an °
indepengent conclusion based on a fresh consultation paper / an adden{:lum to-the
cqnsultdtion paper. Further, the need for creation of a separate TARIFF ﬁor different
clhsses jneeds wider representations of bodies before TRAI and an i+vita1ion' to
HAI/HRAWI alone is- pot sufficient. It must be noted” that the' entire e}(ermse ‘was
initiated by HAI 3ue to-the arm twisting tactics employed by the bi'oadcaéter‘s in"order to
p#essurlze the members of HAI to pay huge sums of money to the broadcaqteh This was

rs (mostly

coupled with the threat of disconnection, Keeping this i in mlnd it is surprising as to how
tHe TRAI could come to a conclusion that this category of subscri

compriging 3 star hotels and above) would not need tariff protection any flonger. The

b

I

roadcd
t hav

sters enjoy a monopoly in their respective fields and individual member hotels do

e the capacity to .negotiafte the terms with the broadcasters on an equal footing.

Substa

tial discrimination would be caused to commercial establishmenty where free

rarket forces are now sought to be allowed. Whereina CAS area there are cbrtain norms
f{;r fixipg the M. R.P. of an individual channel as compared to the total bouduet no such
n}ormsLave been framed for non-CAS areas. It has already been submrtteid during the

cibnsul

ran
wn hd

ould

4ppllc

tion process that broadcasters do not adhere to such norms while ﬁxmg a price
ndividual channel. In fact hotels with 3 star ratings and above mosﬂy have their
ad end equipments and incur huge expenditure on the same. Such es‘tabhshments -

ideally be offered reduced rates and not be allowed to fend for themshves without

p}rice rotection. It is once again reiterated that if notification of 1.10. 2p04 is made
jble to all categories of subscribers, it will totally meet the ends of sttxce This is

Aue to !the fact that even on 26.12. 2003 this category of subscribers which l‘g now sought
to be de -regulated, was already paying a much higher charge than all other eﬁtegones All
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‘across the world there is no differential in tariffs for domestic and commercial
subscribers. The TRAI with respect to the telephone services has:not felt the need for a
differential tariff for different class of persons. Thus it becomes all the more important
for it -to-spell out the reasons for framing such differential TARIFF on broadcasting.
The TRAI ‘must consider that when it moved the Supreme Court for a modification of
status quo order, u;/ith a :\riew' to framing a TARIFF, could it then choose not to fix any
- TARIFF at all for certain categories. Not only this, such draft TARIFF orders, if notified,

-would amount to negation of the entire proceedings before the Hon’ble Supreme'Cé)urI.

" The definition of commercial cable subscribér does not need to Tontinue since the issue
that hotels are consﬁmers‘ or subscribers and not their 'guests is being adjudicated by‘

| Supreme Court. Once they are held to be consumers ﬁeh in that (-:ase they would be
covéred by the initial notification of 2003/2004 and the question of creatmg a separate
-category for them will not arise. - The hotels were never paying the broadcasters the rates
being paid by domestic consumers. Even in 2003/2004 rates being paid by hotels were
way above the domestic consumers. There is no reason why these rates cannot be taken
as historical rates. It is also submitted that till the time the proposed inter-connect reglme
. is not enforced, TRAI must prevail upon broadcasters. not to refuse signals to hotels
through the nearest cable operator authorized by them. It is therefdre requésted thatl till
all the aforesaid points as well as other points orally submitted before the Hon’ble TRALI

at the meeting on 9:11.2006, are considered, and. acted upon, the draft Tariff orders may

be kept in abeyance / withdrawn. (HAI)

6. SET has submitted that Commercial Cable Subscribers in the CAS areas do not

require any protection and TRAI must allow the market forces to determme the prices.

The very objective of TRAI to have notified the CAS Tanff Order of 31°* August 2006
and fix a. general MRP for all channels to Ordinary Cable Subscribers was to protect the

interest ‘of the consumers. Therefore there is no logic or ratiemale for TRAI to treat |

Commercial Cable Subscribers on a equa!.foo'ting with Ordinary Cable Subscribers in
CAS areas when there is no‘consuimer-interest ffivolved. SET,'tﬁm‘fore, recommends that
TRAI must not extend -thesprovisitis iofi the-CAS THITT Order to Commercial Cable

| Subscribers.-Several: Broadsastersshave:ditherwnisedr their rates; or added new categories

of commercial establishmbn'tsﬁimmhwpuiﬁdsaﬂef‘?26 12.2003. Therefore, 'SET requests
that the date:for freezing ofiratestbetaken as March 1,°2006, as.stated in the TRAI's
order of Maroki 7, 2006. (SET) L ' g
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7. STAR’s stated position is.that there should be no rate regulation|at all for any

Ico ercial establishment, of any category at ali, since they are not end user consumers

iwho ay need protection, given that they use these services for commercial gain, and
;charg a huge premium for the services that they offer. Further, any rate rpgulation oﬁly
. 1.as DTH and
added after
N 50 to 25. No
t in pubhc

complicates the process of closing deals with larger platform providers s
IPTV} STAR requests that in the Draft Tariff Order the category of "clubs"
the wprds Motel, Inn, and likewise, the number of rooms bel amgnded
price {protection should be offered to these establishments. Channels tel

vie

offering of these establishments, It is not uncommon for commercial establishments. such
as regtaurants, bars, cinema halls, and even 5 star hotels to charge a premjum from their
ers for watchmg a television event at their premises. fore STAR
reco mends that all such event based viewing in the pablic wewmg areas pf conunercxal
estabjishments be exempted from any form of price regulation. STAR rcquests that
the ekplanation provided in clause 3.A of the Notification dated 24"‘ arch.2006 be
restoted and that the commercial establishments be permitted to recelve 314113]5 only from
"Authorized" Cable Operators/MSOS (STAR) !

o

H

Are

ie:nd ser consumers who may need protection, given that they use thepe services for

for any hotel or commercial establishment, of any category at all, sirjce they are not

co erclal gain, and charge a huge premium for the services that they| offer. Several

freezing of rates be taken as March 1, 2006, as stated in the TRAT's order of March 7,
2006. ESPN’s submissions are along the same line as STAR’s, which hz?s already been

' umerlzed in the foregoing para. (ESPN) |

1
i
|

els have been stated to be not exceeding three times the average cljannel price for
the houquet, similarly for non-CAS areas the Tariff ratgs_fg;\'ﬂl_?puquet of the channels so
! offeted by the broadcasters to the non commercial subscribers should npt exceed three
| times the notified bouquet rates in non—CAS areas for the commercial € j blishments as
indi¢ated in the draft notification. It is further submitted thht_th’e}bouquet"()ﬁces of all the

broadcasters are known like Star India @ Rs.32.10 for bouquet - I, SET Discovery for

1 It is submitted that like CAS Tariff prices / rates, where the mdn;:::e price for

ing areas Of several commercial establishments are an integral part f the pmduct '

i 8. al ESPN . believes that there should be no rate regulation at all in CAF or Non—CAS |

Broaficasters have either raised their rates, or added new categories pf commercial )
estalflishments in the period after 26.12.2003. Therefore, ESPN' requests that the date for
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bouquet — [ @ Rs.52.86, Zee Tumér Bouquet — I @ Rs.58.85 efc.. It is therefore

subli;itted that such subscription fees shall not be leff open to be determined by mutual
negotiation. (Hathway) '

10. Zee would like to bring to TRAI’s notice that Broadcasters have for several years
been charging differential rates i.e commercial rates from commercial éstablishment and
a lower rate from ordinary consumers. The commercial rates charged by Broadcasters for
cutting edge programming are very nominal and is hardly 1% of their room rate tariff.
Zee requests not to have any price control regulation for any commercial estﬁblishment,
- of any category at all, since they are not end user consumers who may need protection,
given that they use these services for commercial gain, and charge a huge premium for
the services that they offer. A large number of establishinents are taking unauthorized
feed from the cable operators who are not authorized to distribute the same to the
Commercial establishménts.' Zee requests that .in clause 2 (f) (ii) - the category of "clubs,
restautarits, bars, commetcial malls, cinema halls " be added after the words Motel, Inn,
and likewise, the number of rdofns be amended from 50 to 25. Zee also recommends that _
all such establishments and public viewing areas of commercial establishments be
exempted from any form of price regﬁlation. The existing arrangement/ #greement
between the other Commercial Establishments as mentioned in Clause 2 (f} (i) & other
commercial establishment such has banks hospitals etc and the Broadcasters be continued
on the basis of existing - arrangement/agreement till. the expiry of such
a'gfeement/arrangement, else this may create a lot of complications. Any priVately or
trust owned hospitals having more than 25 TV sets may be treated at par with 5/4/3 Star
hotels. It is further submitted that large hospiials have in many cases more than 125 TV
sets in their premises. It would be very fair and just if broadcastets are allowed to recover
their charges from any hospitals having more than 25 TV sets and those should be treated
at. par with 5/4/3 star hotels, Zee also submits that any hospital owned/operated by
Government/semi Government / Munici'pality be protected and shall have protection of
ceiling irrespectivel of number of TV sets installed by them. The principal of market
forces be continuéd' without any price regulation. In other respects, thé_ submissions of
Zee are similar to other broadcasters, whose views have alfea:dy been mentioned above.
Zeo) _ -
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