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MEMISTRY OF LAW AND JUSTICE
(Legislative Department)
I‘QOTIFICATION
New Dethi, the 23rd November, 2006

5.0. 2063(K).—The following Order made by the President is published for gencral
mformation — - :

ORDER

Whereas three petitions all dated the 10™ April, 2006 raising the
question of alleged disqualification of Smt. Nivedita Mane, a sitting
Member of Parliament (Lok Sabha), under clause (1) of article 103 of the
Constitution have been submitted to the President by Shri Shashikant
Vasantrao Patil, Shri Ramchandra D. Mohite and Shri Kedar Keshav

Gayawal;

And whéreas the said petitioners -have averred that Smi. Nivedita
Mane has been holding the offices of the . President of Balaso Mane -
Shikshan Sansthan from 14" October, 1991 and the Secretary of Shivaji
. Memorial Trust, which are alleged to be offices of profit:

And whereas the opinion of the Election Commission has besn -~ !
sought by the President under a reference dated the 24" April, 2006 under
ciause (2) of article 103 of the Constitution on the guestion as to whether
Smt. Nivedita Mane has become subject to disqualification for being &
Member of Parliament (Lok Sabha) under sub-clause (a) of clause {1) of
article 102 of the Constitution; :

And whereas during the pendency of the proceedings before the
Election Commission, the Parliament (Prevention of Disquatification)

1
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Amendment Act, - 2006, amending the Parliament (Prevention «¢f )

Disq ualification) Act, 1959, has been enacted by Parliament and published
after the assent of the President onthe 18" August, 2006

And whereas by clause (1) of section 3 of the Parliament (Prevention
of Dlsquahf ication) Act, 1959, as inserted in the said Act with effect from
the 4™ day of April, 1959, vide clause (ii) of section 2 of the Parliament
(Prevention of Disqualification) Amendment Act, 2006, the office of
Chairperson or trustee (by whatever name called) of any Trust, whether
public or private, has been declared as an office the holder. of which shall
not be disqualified for being chosen as, and for being, a Member of
Parliament; :

And whereas the. Electlon Commlselon has given its Oplmon (wde
Annex) that the question of alleged disqualification of Smt. Nivedila Mane;
raised in the present petition, has now become infructuous, as the alleged
disqualification, if any, stands rgmoved with retrospective effect by virtue
of the Parliament (Prevention of Disqualification) Amendment Act, 2006;

Now, therefore, I, A.P.J. Abdul Kalam, President of India, in

exercise of the powers conferred on me under clause (1) of article 103 of
the Constitution, do hereby decide that Smt. Nivedita Mane, has not
become subject to disqualification under sub-clause (a) of clause (1) of
article 102 of the Constitution, for being a Member of Parliament (Lok
Sabha) on account of her alleged appointment as the President/Secretary of
the Balaso Mane Shikshan Sansthan and Shivaji Memorial Trust, as alleged

in the petitions.

- President of India

16th Noﬁ:mber, 2006
' [F. No. H-11026(35)/2006-Leg. I1]

Dr. BRAHM AVTAR AGRAWAL, Addl. Secy.
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ANNEX

Ffaras aes

NIRVACHAN SADAN

T . ral I P 2 v N ;
O I s I T R OAY T Ry eE s, A9 Red - 110 001
Slecdion Commizsion of Inoiz ASHOKA ROAD, NEW DELHI - 110 001

Inre:
Alleged disqualification of Smt. Nivedita Mdne Member of Parliament. under Article
102 (1) (2} of the Constitution

Reference Case No. 76 of 2006
[Reference from the President under Article 103 (2) of the Constitution]

OPINION

This reference dated 24"

April, , 2006, from the President of India, under Article
103 (2) of the Constitution, seeks the opinion of the Election Commission on the question
whether. Smt. Nivedita Mane, member of the Lok Sabha, has become subject to
disqualification for being a member of that House, under Article. 1 102 (I)a) of the

Constitution.

2.+ The above mentioned reference arose on three identical petitions, all dated 10-04-
06, from Sh. Shashikant Vasantrae Patil, Sh. Ramchandra D. Mohite and Sh. Kedar
Keshav Gayawal. In the petitions, the petitioners have raised the guestion of alleged i
disqualification of Smt. Nivedita Mane on the ground that she has been holding the office

of Premdent ot the Balaso Mane Shikshan Sansthan from 14-10-1991 and the @ecretaryr 7 -
of Shivajt Memorial Trust.
3. The pettion did not contain anv further information about the alleged -
appointment. There was not even the hasic information about the date or last of the dates.
of the appointment of the respondent to the said offices. The Commission, therefore,
issued notice to the petiioners on 02-03-06, to furnish specitic information about the
dates of appointment of the respondent to the offices and to submit documents to
subStantiate their contention that the respondent was holding an office of profit under the

Government. The petitioners were asked to submit thewr reply by 22.05.06.
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4, Two of the petitioners, Sh. Rafxlchandra Dattatrya Mohite and Shri Shashikant
Vasuntrao Patil, submitted replies enclosing therewith copies- of certain audit reports
relating to the Balaso b)lane Shikshan Sansthan. In their identically worded replies, they
stated that the two organizations are Trusts and that the various institutions under the
Balaso Mane Shikshan Sansthan are aided by the Central and State Governments, with
their employees getting salaries from the Government grants. They also stated that the
respondent has been getting benefits from the Trusfs. However, there was no mention in
their replies about the date on which the respondent assumed™ the office of

President/Secretary of the Trusts.

5. As the petitioners failed to furnish the basic information about the dates of

appointment of the respondent to the-office in question which was crucial for determining

whether the case fell within the purview of Article 103 (1), the Commission gave the

petitioners another opportunity to .'fumish the requisite infonna’ti()n:_:by 31-07-06. The
- petitioners did not submit any further reply. - |

6.  While the maﬁer was under consideration of the Commission for further action
-the Parhament (Prevention of Disqualification) Amendment Act, 2006,.amending the
Principal Act of 1959, was enacted by the Parliament and notified after the Presidential
assent on 18.8.2006. A copy of this Amendment Act was received from the Ministry of
Law and Justice on 21.8.2006. Under the new clause (/) of Section 3 of the Principal
Act, inserted by the Amendment Act, the office of ‘chairperson or trustee (by whatever
nar_né called) of any Trust, whether public or private’, has been declared - as an office the
holder of which shall not be disqualified for being chosen as, and for being, Member of
Pariament. This amendment to the Principal Act has been brought into force with .
retrospective effect from 4% April, 1959. '
7. In the present case, the allegation of the petitioners is that thé respondent has been
the President of Balaso Mane Shikshan Sansthan and the Secretary of Shivaji Memorial '
Trust. The latter organization, by the very name of it, is a Trust. As regards the Balaso
Mane Shikshan Sansthan, the two of the petitioners in their replies submitted to the .

389y GLA L~
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~ Commission’s notice seeking specific information, have stated that this is also a Trust.

The copy of the audit report of the-Balaso Mane Shikshan Sansthan submitted with their
rephes also shows that the institution is a Trust registered under the Bombay Public
Trusts Act, 1951. Under the abovernentioned clause ( /) of Section 3 of the Principal Act,
inserted by the above-referred Amendment Act of 2006, holding the office of
chairperson or trustee (by whatever name called) in a Trust, does not lead to
disqualification for being chosen as, or for being, a member of the Parliament. As
mentioned above, the provisions of the said. clause ( /) of Section 3 have been brought
into force with effect from 4.4.1959. In the present case, as per the petitioners’ own
contention, and as seen from the documents submitted by them, the respondent is the
President and Secretary respectively of the two Trusts. The said posts now fall under the

category of exernpted offices for the purposes of Article 102(1)(a).

8. It is a settled position that under Article 102(1)(a), the Parliament is empowered -

- to declare, with retrospective effect, an office to be an office the holder whereof shall not

be dlsquahﬁed The decision of the Supreme Court in Smi. Kania Kathuria vs. M. Manak
Chand Surana [1970 (2) SCR 838] upholds this constitutional posntlon In the past also,

the Comm1ssmn has taken cognizance of similar laws passed by the fegislatures with
retrospective effect, even as enquiry into the references concerned was in progress. In the-
reference case (No. 4 of 1980) reparding alleged disqualification of Sh. Gaya Lal and 23
other members of the Harvana Legislative Assembly, during the pendency of the
reference before the Commission: the Haryana State Legislature amended the Haryana
State Legislature (Prevention of Disqualification} Act, 1974, twice, by virtue of which the
offices held by the said MLAs were brought under the exempted categories. In that case,
the Commussion, in its opinion dated 217C),5- 1981, held the view that the disqualifications,
if any, stood removed in their cases and the reference became infructuous. Similarly, in a
recent reference case {No. 2(G) of 2005} relating to alleged digqualiﬁcation of Shri
Mohd. Azérn Khan for membership of Uttar Pradesh Legislative Assembly, the ‘S'tate
Legislature passed an amendment to the Uttar Pradesh State Legislature (Prevention of
Disqualification) Act, 1971, during the pendency of the [;roceedings before the

Commission. In that matter alsc, the Commission tendered its opinion to the effect that
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. disqualification, if any, stood removed in view of the amended provisions of the law.

Again, in another recent case {Reference Case Nos. 65(G) to 70 (G) 2006)} on the
petition of Sh. Y. Mangi Singh regarding alleged disqualification of & MLAs of
Manipur, the Commission took note of the Amendment Act passéd by the Manipur State

Legislature, exempting the offices concerned from disqualification, and opined that the

reference had been rendered infructuous. The present case is similar in facts and

circumstances to the above referred cases and the amended provisions of law removing
the disqualification, if any, squarely apply in this case as well. In view of this, the
Commission is not required to go into the issue whether the offices held by the

respondent would at all be an office under the goﬁcrnment within the meaning of Article

102(1)(a), or whether it was a case of assumin‘é the offices prior to or after her election as |

a member of the Lok Sabha.

9. Having regard to the above constitutional, legal and factual position, the
Commission is of the considered view that the question. of alleged dlsquahﬁcatlon of
Smt. hvedlta Manc raised in the present petitions has now become mfructuous as the
alleged dLSquahﬁcatlon if any, stands removed with retrospective effect by virtue of the
Parliament (Preventlon of Disqualification) Amendment Act 2006. Accordingly, the
reference from the President is returned with the Commission’s opinion to the effect that
Smt. Nivedita Mane is not subject to diéqualiﬁcatién under Article 102(1)(a) on account
of her alleged appointment as the President/Secretary of the Balaso Mane; Shikshan
Sansthan and Shivaji Memorial Trust, Mane, as alleged in the petition. ' | |

Sd/- : l Sd/- . Sd/-

(S_; .Y. Qurai'sh'i) ~ (N. Gopalaswami) : (Navin B. Chawla)
Election Commissioner - Chief Electton Commissioner " Election Commissioner

PIace - New Delh;
Dated : 16th October, 2006
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