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MINISTRY OF LAW AND JUS

(Legislative Department)
NOTIFICATION
New Delhi, the 8th December, 200) ‘
S.0. 2080(E) —The following Order made ljy the President is p bhsheq fPr general nfon'natlon — ‘
ORDER
Whereas Shri 1.G. Khandelwal, National Geénera] Secretary, 8 ; Bhayandag (W), Thane has
subnjitted a petition dated the 24th March, 2006‘1:0 the President. ufjder clapge (1) of Afticle 103 of the
Congtitution raising the guestion of alleged dlsquahﬁcatxon of ten Metpbers of Parliament, emely, (1) Smt. :
Sonig Gandhi, (2) Dr. Karan Singh, (3) Shri Santosh Gangwar (4) Shri BHupendrq $ingh Prabhjt Singh Solanki, i

(5) Shri Mohammed Salim, (6) Shri Hannan Molizh, (7) Shri Amitava andy, Shn Swadesh Chakraborty
(9) Sfut. Jaya Bachchan, and (10) Shri Amar Smgh

And whereas the opinion of the Election Commission has bedn sought by the Président under a
referehce dated the 31st March, 2006 under clause (2)of Article 103 of fhe Conﬁt}:tuuon on tie question as to
whether the above mentioned Members of Parliament have become spibject th disqualifidation for being
Memfers of Parliament unider sub-clause (a) of clause (1) of Article 103 of the Cbnstitution;

And whereas the Election. Commission has already fendered i

_ opinioh*and the Orders have been !
issued by the President separately in the cases of Smt, Sonia Gandhi, Dr. : :

aran Singh and Smt {Jaya Bachchan;

nd whereas the Election Commission proposes that the opinion in the ¢ se of Shri S4ntosh Gangwar
and S§ri Bhupendra Singh, Prabhat Singh Solanki will be finalized subs quently,]as their cas¢s are still under
enquliy by the Commission;
And whereas Shri 1.G. Khandelwal, in the sa;d petition, has averred tha the Memberc of Parliament
whosq names are given in column (2) of the Table below are holding the ofﬁcqsg mentioned gainst them in

colump (3) of the said Table, each alleged to be an office of profit :—
TABLE :

S.No. Nameof Member of Parliament  Name of office allegedly hpld by t*f Members ‘
M @ ; B |

1 Shri Mohammed Salim Chairman, Minority Develppment ﬁorporation {West Bengal). :

2. | ShriHannan Mollah Head, West - Bengal Wakf Hoard. E |

3. ¢ Shri Amitava Nandy Vice-Chairman, State Flsh ies Deqa;lopment Coporation (W.B.)

4. | ShriSwadesh Chakraborty Chalrlﬂan HRBC - 2 '

5 Shri Amar Singh Chalrman HRBC

Aind whereas during the pendency of the proceedmgs before the Hiection Gom:mss'lon the Parliament

{Prevention of Disqualification) Amendment Act, 2006 amendinlg the Parhament {Prevention of
Disqu 11flcat10n) Act, 1959 has been enacted by Pa:hament and publish¢d after the assent of the President on

nd whcrcas by clause (k) of Section 3 of the Parliament (Preventibn of Disqualiﬁcatio h) Act, 1959, as
insertdd with effect from the 4th day of April, 1959, vide clause (ii) of Seftion 2 ¢fithe Parliament (Prevention
ualification) Amendment Act, 2006, the offices mentioned in cofumn (I)iof the abovk Table against
serial pumbers 1 to 5 thereof have been declared as offices the holders of which| shall not be Pisqualified for
being fhosen as, and for being, Members of Parliament;
d whereas the Election Commission has given its opinion (vide Annex) om the alleged fisqualification
of Mefubers of Parliament mentioned at serial numbers 1 to 5 of the Tabje given above
d whereas the Election Commlssmn has given its opinion that the petlt:oh of Shri 1. 3. Khandelwal

tsurvive now, in so faras it relates to the question of alleged disquplificatip Ftof —(1) Shri Mohammed -

does
Salim,|(2) Shri Hannan Mollah, (3} Shri Amitava N anqy, (4) Shri Swadesh Chakrab
as the plleged disqualification, if any, stands removed with retrospectivé effect,ltjy virture of the Parliament ;
(Prevention of Disqualification) Amendment Act, 2006; . i :

fty and (5) Shri Amar Singh,

i3]
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Now

| therefore, I, A.P.J. Abdul Kalam, President of India, in exerci

under cIauI:e (1) of Article 103 of the Constitution, do hereby decide that (1) Shri Mohammed Salim,

(2) Shri Ha

nan Mollah, (3) Shri Amitava Nandy, (4) Shri Swadesh Chakrabgrty and (5) Shri Amar Singh have
no‘t become subject to disqualification under sub-clause (a) of clause (1yof
being Members of Parhament on account of their appointment to the offices mentioned against thelr names in

the above Table.

26th November, 2006

Inre:

Alleged dﬂsquahﬁcatlon of  S/Shri Mohd Sahm, Hannan
Sivadesh Chakraborty and Amar Singh, . Members of Parham?nt under Artlcle 102 (1)
{a) of the Constltutlon .

President of India

|

I

\

\
L

\

|

|

[F. No. H-11026(34)/2006 ch, -
Dr. BRAHM AMM AGRAWAL, AddL Sécy.
R |
I ANNEX
i

ELECTION COMMISSION OF INDIA ‘
Vollah, Amitava Nandy,

Reference Case No. 36 of ZOOi‘

[Reference from the President under Article 103 (2) of the Constimtion]

QPINION

This is a reference dated 31" March, 2006 from the President of India, under

Article 103

(2) of the Constitution, seeking the opinion of the| Election Commission on

the question whether (1) Smt. Sonia Gandhi, MP (Lok Sabha), (2) Dr.Karan Slngh MP- |
(Rajya Sabha), (3) Shri Santosh Gangwar MP (Lok Sabha), k4) Shri Bhupcndra Smgh--

Prabhat Singh Solanki, MP (Lok Sabha), (5) Shn Mohamme# Salim, MP (Lok Sabha)i;»-;

(6) Shri Hannan Mollah, MP (Lok Sabha), (7) Shri Amitaya Nandy, (name wrongly

mentioned jas Amrita Nandy), MP (Lok Sabha),

(8) Shri Swadesh Chakraborty, MP

(Lok Sabhg), (9) Smt. Jaya Bachchan, MP (Rajya Sabha) ané (10) Sh. ‘Amar Singh,

MP (Rajya

Sabha) have become subject to dxsquallﬁcatxon fok being Members of the -

- House concerned of Parliament under Article 102 (1)(a) of the donstltutlon

2. The

petition dated 24™ March, 2006, submitted to the President

question of alleged disqualification of the aforesauj ten.MPs was raised in a
y Sh. L. G. Khandelwal,

" National Géneral Secretary, SAVDHAN, Bhayandar (W), Tha‘pe Out of the ten MPs
mentioned in the petition, the Commission has already tendered its opmlons with regard

to Smt. Sonja Gandhi, Dr. Karan Singh and Smt. Jaya Bachchan‘

3. The

five of the
3839 K. J«?

present opinion relates to the qlicsti'on of alléged disqualification of
remaining seven Members of Parliament referred to in para 1 above,
E—3 |

¢ of the powers conferred on me

icle 102 of the Constitution for
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5.

thg petition. The date of appointment of a Member to

ol

1609)}

#ameiy;
$wadesh Chakraborty and Sh. Amat Singh. The o
thembers, namely, Shr1 Santosh Gaqigwar and Shri

The allegatidﬁs in the petition with regard to the o

rmation about the dates of appomtments of the members {

whether the case falls within the jurisdiétion of the Presi ﬂent td
10B (1). It is well settled by?: catena of decisions of
ission Vs. Saka Venkata Rao (AIR 1953 SC 201
ission (AIR 1965 SC 1892); Elegtion Commissio

Shri Mobammed Salim Shri Hasnan Molfah, §

inion

Tommission. . 3

five members are as given below: ‘

that under Article 103 of the Constitution,

S
Bhupendra Sin

c Supr¢me Co
% Brquaban Ndik Vs. Election
h Vs NGRang (AIR 1978 SC
the Pﬁmdent

¥

i A.tm va Nandy,
n respec of the last two
Prabhat Singh

olankt will be finalized subsequently, as their cades arg istill under ehquiry by the

fices hcld by 1he| abovementioned

Name of Member  Name of ffice 41 egedly htld by him
%
1 Shri Mohammed Salim Chairman, Minodi Develoerent
‘ Corporati (We Bangal)
2 Shri Hanpan Mollah Head, We Bcnq;;p Wagf Bard
3 Shri Amitava Nandy Vice Chai %te Fisherjes Deve-
lopment C rpora n (W.B)
4 Shri Swadesh Chakraborty Chairman, ;
.5, Shri Amar Singh Chair{nan-, RBQ
4. The petitioner has contended that the above me tioneﬁoﬂices id by the above
mpmbers are offices of profit under the Government angl the shid members have incurred

difqualification under Article 102 (1) (aé) on accdun_t of their hqlding thesq offices. -

The petition of Sh. Khandelwlal was ot acuompamjed by ajy document to
support his contention that the offices/to which the s
vj:e offices of proﬁt under the Govern;nent The petm n did

i

id melrribers had been appointed
40’( even cpntain the basic
p‘the officps referred to in

an oiﬁce is vi
Il

! to determine

'tlecide in rms of Article

{See Election

Shri
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(i)

1

SRS <R T FHEIR

é&jmmi.'ssion can look intg the quesﬁons of only those offices to which the Members of

Parliament are appointed after their electlon as such Members.

therefore,

Commission’s Notice dated 21 April, 2006.

6 ]!h reply to the notice dated 21.4.06, the petitioner suanitted a letter dated 10.5.06,.

The petmoner was,
asked to furnish, by 5Ih May, 2006, specific information in that regard, vide the

~ stating that he would require’ a minimum period of three months to collect the relevant

material,

details.

and therefore, requested for further time of three months to furnish the requisite

The Commission asked the petitioner tg submit the requisite

information/documents by 22.6.06. However, the petitioner did not submit any document

or reply whatsoever. Still, the Commission wrote to the pé;:iti pner again, vide letter dated.

14.8.06,

Commissi

of two o

7. Int
2006, ame|
after the P
from the M

asking him to furnish the requisite basic details. In the said letter, the

on also pointed-out to the petitioner that the office mentioned against the names

the respondénts, Shri Swadesh Chakraborty -and Shri Amar Singh, was -

. HRBC’, and asked the petitioner to clarify this and give the full description of

‘ referred to against these two respondents. The petitioner was asked to submit
by 4.9.06. Again, the petxtxoner‘ did not submit any reply to the Commission’s

14-08-06. | H

he meantirﬁe, the Parliament (Prevention of Disqualification) Amendment Act, ?
nding the Principal Act of 1959, was enacted by the Parliament and notified
residential asserft on 18.8.2006. A copy of this Amendment Act was received
linistry of Law and Justice on 21.8.2006. By the Amendment Act, the offices

of Chairman, Deputy Chairman, Secretary or Member ( by whatever name called) in the
following bodies, among others, have been declared under Section 3 (k) of the Principal |

Act, as the

The

West Bengal Minorities DeveIOpmcnt ‘and Fi ;!

CcOons titutéd under the West Bergai Minorities Deyelopment and  Finance
Cotporation Act, 1995.

offices the holders whereof shall not be dlsquahﬁe for being chosen as, and

for being, Members of Parliament:-
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| The Board of Wakf, West Benigal ; Bt .
: t |
The State Fisheries Development Corporation [td., Wk:st Benga} ;
: - ¥ , ‘
The West Bengal Fishertes Corporation Ltd.; h

The Hooghly River Bridge CMssioners, €O titutﬁl under the Hooghly. River
Bridge Act, 1969 ; IR A

These amendments to the Principal Act havp beeﬁ brought linto force with
. rdrospective effect from 4% April, 1959. i |

:
fy

! . 1

8. The abovementioned a.mcndmcﬁt has a direct bgari ngic?n the qué stion of alleged
qualification of Shri Mohammed Salnn Shri Hanngn Mo)lhh Shri Amitava Nandy,
i Swadesh Chakraborty and Shri Amar Singh. The offide mentioned against Shri
Swadesh Chakraborty and Sh. Amar Singh is ‘HRBC" |In anpﬂwr rcfej:ce case, ona
pefition of Sh. Mukul Roy, the question of allcged squallﬁcanon df Sh. Sw;idesh i
borty was raised on the ground of his appointmént to ithe office pf Chairman of

Hapghly River Bridge Commissioners. In the absence o any clanﬁcatton or response by
the| present petitioner about the full descnptmn of the office rbpresented by ‘HRBC’, it
hag to be presumed that the acronym HRBC stan ri ‘Hooghiyl River Bridge
Coumissioners’. The office mentioned agambt Sh. Amay Singl'} plso ther¢fore, has to be
prefumed to be ‘Hooghly River Bridge Commlssmners a]thouﬁh it is not| clear how two '
different persons could be stated to bc‘iholding the samp offige. If the petitioner’s case |
way that they held it in different pcriods; he had a du_ty tb tell j:; specifiq period during
whith they held the office, a duty which the petitioner jhas f 'ged to dis charge despite
repdated opportunities and specific nbtibé: to that effect. !

i.
i
by
i

19 As stated above, the provisions of clause (k) of S¢ction 3’ of the Phncipal Act of
195T and the Table containing the names of the bodies, 3pecifi bd in para%!aph 7 above,

have been brought into force with effect from 4.4.1959. l{is a sg:ttled positjon that under
Axt

e

dle 102(1)(a), the Parliament is empowered to declard, with retrospectlve effect, an
offick to be an ofﬁce the holder whefeoﬂ shall not be dis qualxﬁFﬂ The dgcision of the
Supreme Court in Smt. Kanta Kathuria vs. M. Manak Chand Sumpa [1970 2).SCR 838]
upho#ds_ this constitutional positiqn. In the past also} the ;qommwsu n has taken
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I and 23 other members of the}

of the reference before t

Cor

any, |stood removed in thelr cases and the reference bec

Drsq alification) Act, 1971, during the pendency
Co

the proceedmgs before the !
its Opmmn to the eﬂ‘ect that l
ended provisions. of the law. i
5(G) o 70 (G) 2006)} on the |
petrtr n of Sh. Y. Mangi Smgh regardmg alleged disqualification” of 6 MLAS of |
Manr ur, the Commission took note of the Amendment Act passed by the Manipur State [
Legislature, exempting the offices concerned from disqualification, and opined that the ‘

ice had been rendered infructuous. The present| case, in so far as  S/Shri |

ission. In that matter also, the Commission tender
disqualification, if any, stood removed in view of the

Agai‘ , _In another recent case {Reference Case N?S

Mohammed Salim, MP (Lok Sabha), Hannan Moliah, MP (Lok Sabha), Amitava Narrdy, R
MP (Lok Sabha), Swadesh Chakraborty, MP (Lok Sabha), and Amar Singh MP (Rajya |

Sabha)l are concerned, is also sifilar in facts and circumstances to the above referred |

-cases and the amended pr’ovisiens of law remdving the disqualification, if any, sQﬁarely ‘ ‘ '

apply in their cases.

10. aving regard to the above .constitutional\ Ieg_ and factual position, the |

Commi swn is of the considered view that the questlon raised in the petmon dated. 24"

March, 2006 of Sh. Khandelwal, does not survive now, in so far as it relates to the g

question of alleged disqualification of (1) Shrt Mohammed Salim, MP (Lok Sabha), (2) |



-
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| shd Swadesh Chakraborty, MP (Lok Sabha) and (5) §bri Afnar Singh, MP (Rajya
Sabhp), as the alleged djsquallﬁcatmns if any, in their ¢ 1 stand tEmoved. with
retroppective effect by wvirtue of the jPar'hfmner_n: (Pr:-ven:iTI of D1 ualification)
Amehdment Act 2006. Accordingly, the réfcrence_frbm thd Premh':nt is e ed with the
Comfnission’s opinion to ﬂle effect that th(: aforesaid five t ent are not
subject to disqualification under Article 102(1)(a) on account of ents to the
officgs mentioned in the petition. As me@t_ioncd above, question of
alleg{:d disqualification of Sh. Santosh Gaﬁgwar and Sh. B rabhat Singh
Solarjki which has also been raised in the_,é petition of Sh. ] l Hf be tendered
separtely after further consideration and enquu'y ; :

1

I s Sdf—- ( sh-
(5.Y{Quraishi) alaswami) | (Navia B{Chawla)
Electjon Commissioner Chief Electmn ommissioner Eleﬁion Conl:lnissioner- :
Placet New Delhi - [ I
Date(f: 16" October, 2006 P! ¥ :
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