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MINISTRY OF LAW AND JUSTICE
(Legislative Department)
NOTIFICATION
New Delhi, the 8th December, 2006
S.0. 2081(E).—The following Order made by the President is published for general information :—-
’ : ORDER

Whereas a petition dated the 23rd March, 2006 raising the question of alleged disqualification of Shri
M. Salim, a sitting Member of Parliament (Lok Sabha) under clause (1) of article 103 of the Constitution has
béen submitted to the President by Shri Pintu Kundu, 16/5/H/37/18, Biptabi Barin Ghosh;Sarani, Kolkata;

" And whereas the said petitioner has averred that Shri Md. Salim has been holding the office of the

Chairman of West Bengal Minorities Development and Finance Corporation, which isalleged to be an office -
of profit; '



[ T H—T8 3(ji) ] . VI 1 TSI : SR

And whereas the opinion of the Election Commission has been sought by the President under a
reference dated the 31st March, 2006 under clause (2) of article 103 of the Constitution on the question as to
whether Shri Md. Salim has become subject to disqualification for being a Member of Parliament (Lok Sabha)
under sub-clause (a) of clause (1) of article 102 of the Constitution;

And whereas during the pendency of the proceedings before the Election Commission, the Parliament
(Prevention of Disqualification) Amendment Act, 2006, amending the Parliament (Prevention of Disqualification)
Act, 1959, has been epacted by Parliament and published after the assent of the President on the
18th August, 2006, :

And whereas by clause (k) of Section 3 of the Parliament (Prevention of Disqualification) Act, 1959, as
inserted with effect from the 4th day of April, 1959, vide clause (ii) of Section 2 of the Parliament (Prevention
of Disqualification) Amendment Act, 2006, the office of the Chairman of West Bengal Minorities Development
and Finance Corporation, among others, has been declared as an office the holder of which shall not be
disqualified for being chosen as and for being, a Member of Parliament;

And whereas the Election Commission has given its opinion (vide Annex) that the question of alleged
disqualification of Shri Md. Salim, raised in the present petition, does not survive now, as the alleged
disqualification, if any, stands removed with retrospective effect by virtue of the provisions of the Parliament
{Prevention of Disqualification) Amendment Act, 2006;

Now, therefore, 1, A.P.J, Abdul Kalam, President of India, in exercise nf the powers conferred on me
under clause (1) of article 103 of the Constitution, do hereby decide that Shri Md. Salim has not become
subject to disqualification under sub-clause (a) of clause (1) of article 102 of the Constitution, for being a
Member of Parliament (Lok Sabha) on account of his appointment to the office of the Chairman of West
Bengal Minorities Development and Finance Corporation, as alleged in the petition,

26tk November, 2006
President of India

[F. No. H-11026(36)/2006-Leg, -I1]
Df: BRAHM AVTAR AGRAWAL, Addl Secy.
ANNEX
ELECTION COMMISSION OF INDIA

In re:
Alleged disqualification of Shri Md. Sahm Member of Parliament, under Article 102 (1)

(a) of the Constitution

Reference Case No. 37 of 2006
[Reference from the President under Article 103 (2) of the Constitution]

OPINION.

This is a reference dated 31" March, 2006 from the Prcsidei;"t- of India, under
Article 103 (2) of the Constitution, seekirg t_he opinion of the Election Commission on
the question whether Shri Md. Salir_n,| MP (Lok Sabha), has become subject to

disqualification for being Member of the House concerned under Article 102 (1)(a) of the

Constitution.
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2. The question of alleged disqualification of Shri Md. Salim, MP ‘was raised in a
pefition dated 23 March, 2006 submitted to the President by Sh. Pintu Kundu,
16/5/H/37/18, Biplabi Barin Ghosh Sarani, Kolkata. The petitioner has stated in this
pegition that Shri Md. Salim has been holding the office of the Chairman of-West Bengal
I\ﬁnoriﬁcs Development and Finance Corporation. The petitioner's contention is that the
said office is an office of profit under the Government within the meaning of Art
102(1)(a) of the Constitution. |

3. The petition of Sh. Pimtu Kundu, was, however, not accombanied by any
document in support of his contention that the ofﬁce to which Shri Md. Salim

(respondent) had been appointed was an office of profit under. the Government. Further,
the petition did not contain even the basic information about the :exact date of

appointment of the respondent to the office referred to in the petition, although he made a
vague statement that the respondent was not only holding the office iat the time of
nomination and election from 22-Kolkata North East Parliamentary Constituency held in
Al:iril-May, 2004 but even subsequently he continues to hold the said office of profit till
thei date of presentétion of the petition. The date of appointment of a Member to an office
is vital to determine whether the ca.;e falls within the juriédiction of the President to
de¢ide in terms of Article 103 (1). 1t is well settled by a catena of decisions of the
Supreme Court {see Election Commission Vs. Saka Venkata Rao (AIR 11953 SC 201);
Brﬁndaban Naik Vs. Election Commission (AIR 1965 SC 1892); Election Commission
Vs N.G.Ranga (AIR 1978 SC 1609)} that under Article 103 of the Cpnstltutlon the
Pr@stdent and the Election Commission can look into the questions of only those offices
to which the Members of Parliament are appointed after their election as such Members.
The petitioner was, therefore, asked to furnish siJeciﬁc information in that:regard vide the

‘Commission's Notice dated 18th April, 2006.

4. i The petitioner, vide his letter dated 8™ May, .2¢06,' furnishedféupplementary
information/documents in the matter. He submitted that the respondent was holding the
afqresaid office since the year 2000 and even before. The Petitioner stated that he had
also filed his nomination paper for the general election to the House of the People from
22~_*-Kolkata North‘ East constituency in 2004, and hoving come to 5kr}0w that the
resipondent had also filed his nomination from the same constituency, he submitted a

peiition to the Returning Officer to reject the nomination of the respond:ent for holding
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.thc above referred office of the Chairman of the West Bengal Minorities Development
and Finance Corporation. He further stated that following his petition to the Returning
Officer, the respondent had resigned from the post at that time and pro_ducéd the letter of
acceptarice, of the resignation by the Governor w.e.f. 15.04.2004 before filing of
nomination. The respondent won the seat and got elected to the Lok Sabh-a.- The

petitioner also furnished copies of various documents including information hosted on

various websites, paper clippin'gs etc. which showed that the Respondent was hol'ding' the .

said office even now, which led to the presumption that the respondent was again
appointed to the same office after his ¢lection. The petitioner further submitted that he

had made an application before the Secretary, Minorities Development and Welfare
Department, Govt. of West Bengal seeking information under the Right to Information
Act, 2005 to obtain information about thé date of appointment and terms and conditions
of appointment of the respondent to the said post to furnish authentic information to the
Commission in the matter. He also stated that though he would be trying his best to
retrieve and forward. the desired information, the Cornmission may obtain the information

from the relevant authorities / persons who are privy to such information.

5. The question of a]icgcd disqualification of the respondent in this reference case
was also raised by another petition dated 24™ March, 2006 submitted to the President by
Shri Mukul Roy, General Secretary, All India Trinamool Congress, West Bengal. As the
petitioner in that case was also not able to furnish specific information aboiit the date of
last/latest appointment of the respondent to the said office and other details about profit,
if any, accruing-to the respondent, the Commission decided | to oBtain the relevant

information from the State Government of West Bengal, to enable the Commission to

give its opinion to the President on the question of alleged disqualification' referred to the

|
Commission under Article 103(2). Accordingly, vide its letter dated 17.6.2006, the

Commission requestcd'the State Government to furnish the relevant information.

,,6,’. | After a protracted cqrrespondenee, the State Government submitted a reply on
182006 enclosing, inter alia, copies of orders, notifications etc. relating to the
appointment, the terms of appointment, the acceptance of resignation of Shri Md. Salim
from the office of Chairman, West Bengal Minorities Development and _Finanée
Corporatio'n‘ On perusal of the documents, it transpired that the above mentioned
Corporation was established with effect from the 8 day of January, 1996, and the
respondent was first appointed as a member of the Corporation and then nominated as the
OSuoGTké~3

S

gy
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Chairman of the Corporation on 13 September, 1996, when he was a Member of
Parliament. He tendered his resignation from the post on 9-9-1999 prior to contesting the
¢lection from the North East Calcutta Parliamentary Constituency dhring the genetal
glection to Lok Sabha in 1999. Post-clection, he was again nominated to the said office

on 15-10-1999. The respondent was again appointed as a member and simultancously
nominated as the Chairman of the Corporation for three-year term w.e.f. 1* March, 2000

After expiry of his previous term of office. The respondent again tendered his resignation
from that office citing personal reasons on 19.4.2001. Thereaftet, the respondent
contested the general election to the West Bengal Legi’slative Assembly from 153-Entally
Jissembly constituency. After his election, he was again nominated as Chairman of the
borporation being Minister-in-Charge of Minorities’ Developmé;ﬁ and Welifare
i)epartment. His term as Member/Chairperson of the Corporation was again extended for
ihrce-ycars w.e.f. 1¥ March, 2003. He again tendered his resignation from the office on
15-04-2004 citing reason to contest the then ensuing general election to the Lok Sabha
2004 frlom the Calcutta North-East Parliamentary Constituency and, after his election as

MP, was again nominated as Chairman of the Corporation on 7™ June, 2004.

7. The State Govt. also submitted that the Corporation, established by the State
Govt. under the West Bengal Minorities Development and Finance iCorporation Act,
1995, is a body corporate having pcrpétual succession and common® séél and the office
under reference is not an office under the State Govt. and no provision has yet been made

for remuneration or allowance to the ofﬁcé of the Chairperson.
' \
g. While the matter was thus under consideration of the Commiission for further

sction, the Parliament (Prevention of Disqualification) Amendment Ac#, 2006, amending

the Principal Act of 1959, was enacted by the Parliament and potified after the

Presidential assent on 18.8.2006. A copy of this Amendment Act was yeceived from the
Ministry of Law and Justice on 21.8.2006. By the Amendment Aét, the offices of
Chairman, Deputy Chairman, Secrctary or Member (by whatever name called), among
6thers, in 'The West Bengal Minotities Developmcnt and Finance Cdrporation, a body

éonstituted under the West Bengal Minorities Development and Finance Corporation Act,

_.:!995', have been declared under Section 3 (k) of the Principal Act, s the offices the

_ holders whereof shall not be disqualified for being chosen as, and for bieing, Members of

Parliament. These amendments to the Principal Act have been brought into force with

tetrospective éffect from 4™ April, 1959.

-
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9. in the present case, the aforesaid Parliament (Prevention of Disqualification)

Amendment Act, 2006, has a direct bearing. As mentioned above, the provisions of

"clause (k) of Section 3 of the Principal Act of 1959 and the Table containing the names of

the bodies specified therein have been brought-into force with effect from 4.4.1959. Itis a
settled position that under Articie 102(1)(a), the Parliament is empowered to declare, wi;h
retrospective efféct, an office to be an office the holder whereof shall not be'disqual.iﬁed.
The decision of the Supreme Ceurt in Smt. Kanta Kathuria vs. M. Manak Chand Surana
[1970 (2) SCR 838] upholds this Constitution position. In the past also, in several éases
of this nature, the Commission has consistently taken cognizance of similar laws passed
by the legislatures with retrospective effect, even as enquiry into the references
concerned was in progress. In a recent reference case {No. 2(G) of 2005,} relating to
alleged disqualification of Shri Mqhd.. Azam Khan for membership of Uttar Pradesh
Legislative Assembly, the State Legislature passedran amendment to the Uttar Pradesh
State Legislature (Prevention of Disqualification) Act, 1971, during the pendency of the
proceedings before the Commission. In that matter the Commission tendered its opinion
to the effect that disqualiﬁéation, if a}ny,-stood removed in view of the am;:ndcd
provisions of the law. Again, in another recent case {Referénce Case Nos. 65(G) to 70
(G) 2006) on the petition of Sh. Y, Maﬂgi Singh regarding alleged disqualification of 6
MLAs of Manipur, the Commission took note of the Amendment Act passed by rth.e
Manipur State Legislature, exempting the offices concemned from disqual}'ﬁcation, and
opined that the reference had been rendered infructuous, Similarly, in various other recent
reference cases regarding alleged disqualification of some Members of Parliament [
Reference Case No.3 of 2006 on the petition of Shri Mukul Roy regarding alleged
disqualification of Shri Somnath Chatterjee and 8 other MPs, Reference Case No.4, 45

75 and 77 of 2006 on the petition of Shri Mehak Singh Malik, Shri Shyaﬁx Lal Sharma,

Shri Khurram Parvez and Shri Ram Mohan Garg regarding alleged disqualification of
Shrimati Anuradha Chaudhary, M.P., Reference Case No.12 and 25 of 2006 on the
petition of Shri Ratanlal Nath and Shri Chiranjeev Bhattacharjee, regarding alleged
Hisqualiﬁcatibn of Shri._ Mati Lal Sarkar, M.P., Reference Case No0.39 of 2006 on the

petition of Shri Tejaram Jajda regarding ailegcd disqualification of Shri Narayan Singh-

Manaklav, M.P., Reference Case No.40 of 2006 on the petition of Shri Manorajan Hajra
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rggarding alleged disqualification of Shri Pranab Mukherjee, M.P., Reference Case No.76
of 2006 on the petition of Shri Shashikant Vasantrao Patil regarding alleged
dlsquahf cation of Shrimati Nivedita Mane, M.P., Reference Case No. 9$ of 2006 on the
pT,tltIOIl of Shri Rakesh Kumar regarding alleged disqualification of Dr. Manmohan Singh

and Shri P. Chidambaram M.Ps.], the Commission took note of ’The Parliament

(Hreventlon of Disqualification) Amendment Act, 2006 exempting the off ices concerned
frpm disqualifi cation, and opined that the references had been rendered ihfructuous. The
pnje.scnt case is also similar in facts and circumstances to the above referribd cases and the
arilended provision of law removing their disqualification, if any, squarely apply in this

case.

10 Having regard to the above constitutional, legal and factual position, the
Cbmmxssmn is of the considered view that the question raised in the petition dated 23"
March, 2006 of Shri Pintu Kundu does not survive now, in so far as it relates to the
questic)n of alleged disqualification of Shri Md, Salim, as the élleged'disfqualiﬁcation, if

arfy, stands removed with retrospective effect by virtue of the Parliamenf(Prevention of

" Disqualification) Amendment Act 2006. Accordiingl'y, the reference from the President is
returned with the Commission's opinion to the effect that Shri Md. Salim, Member of

Pdrliamcnt is not subject to disqualification under Article 102(1)(a) onf account of his

appointment to the office mentioned in the petition.

Sd/- Sd/- Sa/-
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