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MINISTRY OF LAW AND JUSTICE
(Legislative Department) '
NOTIFICATION
New Delhi, the 8 December, 2006

S 0. 2082(E).—The following Order made by the President is published for general mfonnatlon —

' "ORDER . ' e
, Whereas a petition dated the 8th April, 2006 raising the question of alleged disqualification of Shri Pyari Mohan
Mohapatra, a sitting Member of Parliament (Rajya Sabha) under Clause (1) of Article 103 of the Constitution has been

submitted to the President by Shri Ramesh Chandra Bal, Advocatc and Councillor, Rourkela Mumc:pahty ;

And whereas the said petitioner has averred that Shri Pyari Mohan Mohapatra was holdmgthepost of

Director, Steel Authority of India Limited, which is allcgcdmbean Office of profit; -

And whereas the opinion of Election Corumission has been sought by the President under. arefem_nce dated ‘

the 19th April, 2006 under clause (2) of article 103 of the Constitution on the question as to whether Shri P’kah Mohan

Mohapatra has become subject to disquatification for being a Member of Parliament (Rajya Sabha) unde@pb -clause

(a) of clause (1) of Article 102 of the Constitution ;

Aund whercas the Election Commission has given its opinion (Vide Annex) that in view of the Well-settled
constitotional position, the question of the alleged disqualification of Shri Pyari Mohan Mohapatra, being a case of
pre-clection disqualification, if at all any disqualification was attracted, cannot be raised before, or decided by, the
President under clause (1) of Article 103 of the Constitution and that the present petition is, therefore, not maintainable
before the President;

Now, therefore, 1, APJ. Abdul Kalam, President of India, d6 hereby ﬁoldthat the above-mentioned pél;ition
of ShriRamesh Chandra Bal under clause(l) of Article 103 of the Constitution is not maintainable.

29th Novembc 1, 2006 : Prcsuient of India-

[F. No. H-11026(37)/2006-Leg. 1]
Dr. BRAHM AVTAR AGRAWAL, Addl. Sccy.
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2.

the Chnstitution of India, on the ground that he was hqlding
Authqrity of India Limited, while beiﬁg the M.P. (Rajya £

resp

tee

vailaple to a Member of the Board of Directors of
SAIL}). The petition, however, did not contain an avex]'rpent,r wh[tsoever, that the

In rg Alleged disqualification of Shri Pyari Mohan

opini

disq

bein;

bonteded that the said office is an office of profit un

taterpent of the petitioner in his. petition, the respon

ocurpent-in support of his contention that the office

ELECTION COMMISSION OF|INDIA|
Reference Case No. 73 o‘irmocJ

!
t

i
:

fra, a sitt
ﬁl of Indi

i
5

ohap
Rajya Sabha, under Article 102(1)(a)) of the Cogstitu

¥
t
'

i
I

OPINION

[Ref¢rence from the President of Inqlia under Article 1(?5{(2) of the Constitution oﬂ
Indiq(] f L _ L

Ing member of the:
a.

1

This is a reférence dated 19" Aphl 2006, from [the Plie;lsident 0

The above question arose on the: petition dated B" Aﬁiil, 2006,

Ramgsh Chandra Bal, Advocate and Councilor, Rour ela l\/ﬁnicipalit
of Infdia, under Article 103(1) of the Constitution, |

lification of Shri Pyari_Méhan Mbhapan'a, electdd to the Rajya
. : i :
:r (a) oq ¢lause: (1

H
H

a member of the Rajya Sabha imgler sub-clause

or[tdent stands Idisqualified for being a member

I huthority of India Limited, has received T.A., D.A., free Car and

espo*xdént was appointed to the said post at any poi of ti;&le after.
ajya|Sabha in 2004. . E _, ‘
The petition of Sh. Ramesh Chandra Bal w als{); not accpmpanied by any

v I} whlbh the respondeit had been, |

bn of the Elec't:ion Commission uniier Article 103 2) of itile Aons' tutioﬂ of India, on
| : ! - i |
the gpestion of alleged disqualification’ of Shri Pyari

iy . .
fohafit Mohapajra,(Respondent) a
sitting member of the Rajya Sabha, under Article 102(1)a) dﬂme Con

raisqrg the question of alleged

¢ officd of Director, Steel
abha). The petitioner has|
r th_e’ iGovélfnmen_t and hence the
f théjiRajj(a Sabha. As per the.

nt dtitjing his tenure as Director,

teel | Authority| of India Limited

b

India, seeking the|

titztion of India.
submitted by Shri|

i

!

Babha in 2004, for
) of Article 102 of

other perks as are

is el&_:ction to the

y, to the President! -

e
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appomted was an ofﬁce of proﬁt under the Government 'I‘he petition .did not even.

contain the basic mformatlon about the date of appomtment of the respondent to-the .

office referred to in the petltlon The date of apporntment of a Member to an ofﬁce I8

vital to. determine whether the case falls within the Jurlsdlctlon of the Presuient to decide

in terms of Artlcle 103 (1),, It is well settled by a catena of decxsrons_of the Supreme
Court {see Election Comnﬁssion Vs. Saka Venkata Rao (AIR 1953 SC 201); Brundaban
Naik Vs. Election Commission (AIR 1965 SC 1892); Election Commission V.

NGRanga (AIR 1978 SC 1609}}) that under Article 103 o{ the Constitution, the’

President and, the Election Commission can lock into the questlons of only those offices

to which the Members of Parliament are’ appointed after their election as such Members.

The Petltlo:ner was, therefore, asked to furnish specific mformatlon in that regard vide the -

Commission’s Notice dated 27° April, 2006.

4, The Petitioner, however, did not furnish any information pursvant to the' ‘

Commission’s Notice for a considerable time. Therefore, the Commission decided to

obtain the specific 'details from the Govt. of India in the Ministry of Steel and accordingly

wrote. to that Ministry to furnish the requisite detaﬂs and documents related to the

appoxntment of the respondent to the said office. _

5. The Ministry of Steel, vide their letter dated 5.9.2006 has mtlmated that the
, respondent was appointed as a part time non-official director of the SAIL for a penod of
3 years from 21* March, 2001 and that he ceased to be Directcr cf the company on 20™
March, 2004. The respondent was being paid a sitting fee of Rs.2000/- initially, and

Rs.5000/- w.e.f. 31.07.2001 for attending each of the meetings and was also reimbursed
traveling, boarding, lodging and other incidental expenses within the limits prescribed in

the Companies Act, 1956. The Ministry also submitted copy of the Govt, Order dated

20.03.01, -lregarding' the appointment of this respondent as part-time non-official Director

for a period of three years.

6. The respondent was elected to Rajya Sabha at_the biennial election held in June
2004 to fill up, among others, three vacancies that were to arise due to expiry of the term
of the three then sitting Members of the Rajya Sabha, representing the State of Orissa, on_
1% July, 2004, The term of ofﬁce of the respondent as a Member of the Rajya Sabha .
commenced from 2™ July, 2004 for a penod of six years upto 1% July, 2010
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7. X is thus apparent that the responc!cnt: was appoirjted td gthe offick of Director of
Steel Afithority of India on 20.03.2001, i.¢. much prior tq his el¢ct10n to the Rajya Sabha
in|JunepJuly, 2004. In fact, he had even ceased to hdld thdts office from 20.03.2004,
before Bis election in June-July, 2004. Thus, the quesl

ra;ﬂed by thé petmoner isa
question of pre-election disqualification, if at all, of the re: ;ppnd?pt.

I

8. t view of the well-settled constitutional poSitiOn, refen‘gd to abovye, iﬂ paragraph |
3, [the question of the alleged disquali_ﬁczitibn of Shri Pyari Mdhan Moljapatra, being a

'ficatihn Is attr. ted, cannot be

|

cape of jpre-election disqualification, if aIall any disqua
raised Hefore the President under Article 103(1) of :

. The Elecuon

Cgmmigsion also has no jurisdiction to express any o"mon On rhe question of such
all

Coh . !
ged | pre-election - disqualification. Cases of pr lecﬁ@h disqu Liﬁcation, ie. |

ification existing on the date of or prior to the election jcan only Be raised before a
igh Court concerned, under Article 329(b) of th Corjsututmn d Part VI of
ntation of the People Act, 1951, and not before theg Presiden} under Article
The present petition is, therefore; not maintainaljle bﬁi:‘ere the Pﬂesident in terms

icle 103 (1) of the Constitution.

e prqsient case| is accordingly,
| 1 Indlp.g, under Article 103(2) of
stitution, to the above effect that it is not mainta; able gnder Arti¢le 103(1) of the

o . % {"M : b
Quraishi) ' (N.Gopalaswami) (NamnB Chawla)

ioh Comunissioner  Chief Election Commissior+er IElection Commissioner

The reference received from the ;P‘resident, in

Dated: | 26 QOctober, 2006. - ; .
Place: | New Delhi ‘ _ ;

Printed by the Manager, Govt. of India Press, Ring Road Mayapyri, New Delhi-}10064
and Published by the Controller of Publicatiops, Delh# 110054,




