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MINISTRY OF LAW AND JUSTICE
(Legislative Department)
NOTIFICATION
New Delhi, the 3rd January, 2007

S.O; 5(E).—The following Order made by the Presidentis published for general information :—-
ORDER

Whereas a petition (without date) raising the question of alleged disqualification of
Kumari Nirmala Deshpande, a sitting Member of Parliament (Rajya Sabha) under clause (1) of article
103 of the Constitution has been submitted to the President by Shri Mangal Singh of Village and Post
Office-Bhailonilodh, District-Lalitpur, Uttar Pradesh; '

And whereas the said petitioner has averred that Kumari Nirmala Deshpande has been holding
the office of the Chairperson of the Rajghat. Samadhi Samiti, which is alleged to be an office of profit ;

And whereas the opinion of the Election Commission has been sought by the President under a
reference dated the 12th June, 2006 under clause (2) of article 163 of the Constitution on the question as
to whether Kumari Nirmala Deshpande has become subject to disqualification for being a Member of
Parliament (Rajya Sabha) under sub-clause (a) of clause (1) of article 102 of the Constitution ;

And whereas the Secretary of the Rajghat Samadhi Samiti brought to the notice of the Election
Commission that the Chairperson of the Rajghat Samadhi Samiti is the Union Minister for Urban Development
and the respondent Kumari Nirmala Deshpande is not the Chairperson of the Samiti, as alleged by the
Petitioner ;

And whereas the Election Commission has noted that Kumari Nirmala Deshpande was elected
by the Rajya Sabha as a member of the Raj ghat Samadhi Committee as per clause (d) of sub-section (1)
of Section 4 of the Rajghat Samadhi Act, 1951 ;

And whereas the Election Commission has further noted that sub-section {5) of Section 4 of the
Rajghat Samadhi Act, 1951 specially declares that the office of Member of the Committee shall not
disqualify its holder for being chosen as, or for being, a member of either House of Patliament;

And whereas the Election Commission has given its opinion (vide Annex) that Kumari Nirmala
Deshpande has not incurred any disqualification on account of holding the post of Member of Rajghat
Samadhi Committee ; '

" Now, therefore, I, A.P. J. Abdul Kalam, President of India, in exezcise of the powers conferred
on me under clause (1) of article 103 of the Constitution, do hereby decide that Kumari Nirmala Deshpande
has not become subject to disqualification on account of holding the post of Member of Rajghat Samadhi
Committee, as alleged in the present petition.

24th December, 2006 ' : : President of India

[F.No. H-11026(40)/2006-Leg. I1]
DR. BRAHM AVTAR AGRAWAL, Addl Secy.
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ANNEXURE

ELECTION COMMISSION OF INDIA

In re:
Allegedi dasqualn‘icatlon of Kumari Narmala Deshpande Member of Parluament

~under Article 102 (1) (a) of the Constitution -

. Reference Case No 89 of 2006
[Reference from the Presu‘.lent under Artlcle 103 (2) of the Constltutlon]

OPINION

This is a reference dated 12" June, 2006 from the President of india,"
under Article 103 (2) of the Constitution, seeking the opinion of the Election
Commission on the question whether Kumari Nirmala Deshpande, MP (Rajya
Sabha), has become subject to disqualification for being Member of that House .
under Article 102 (1)(a) of the Constitution.

2. The question of alleged disquasiﬁeagioq. of Kumari Nirmala Deshpande, MP .
(respondent) was raised in a petition (without date) submitted to the President by
Sh. Mangal Singh, of Vill. & P.O. Bhailonilodh, Distt. Lalitpur, Uttar Pradesh. The -
petition_er has stated in this petition that Kumari Nirmala Deshpande has been
holding the office of the Chairperson of the Rajghat Samadhi Samiti, which was
esteblisheq through ‘The Rajghat Samadhi .Samiti Act, 1951’ and is equivaient to
a oorporate body. The petitioner's contention is that the respondent is deriving ail
me,profits'a,ceruing from the office of the Co-Chairperson of the Samiti and the
said office has not been included in the list of 54 posts which have been declared
as offices exempted from _disqualifi catlon by the Parliament (Prevention of
Dlsquallﬁcatlon) Amendment Act, 2006 and is thus an office of profit under the
Government within the meaning of Art 102(1)(a) of the Constitution.

S536//67—3
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3. The Secretary of the Rajghat Samadhi Samiti, on receipt of a copy of the

 complaint which was directly sent to him by the complainant, suo motu brought

to the notice of the Commission vide his letter dated 13" June, 2006, that the
Chairperson of the Samiti is the Union Minister for Urban Development and the
respondent is not the Chairperson of the Samiti as alleged by the petitioner. He
further informed that two members from the Lok Sabha and one member from
the'Rajya Sabha are elected by the respective Houses, as non official members
of the Rajghat Samadhi Samiti as per the provisions of Rajghat Samadhi Act,
1951(Act of 1951) and the respondent was elected by the Rajya Sabha to be
nominated as a member of the Samiti as per clause (d) of sub-section (1) of
Sectiiw 4 of the said 1951 Act. The Ministry of Urban Development issued the
Notification to that effect on 1* September, 2004.

4. The respondent was nominated by the President as a member of the
Rejya: Sabha on 24.6.2004 and was thereafter elected as a Member of the
Rajghut Samadhi Committee by the Rajya Sabha on 01-09-2004. Therefore, the
issue: of alleged disqualification, if any, pertains to post election disqyalification
wssirsubciguse (a) of Clause 1 of Article 102 of the Constitution.

5. The Commission issued notice to the respondent on 30-6-2006 asking her
to" fils her written statement, supported by proper affidavit, in reply to the
allsgations contained in the said petition by 21-07-2006.

6. The respondent filed her written statement on 11-07-06 and served a copy
thereof on the petitioner. The respondent denied the allegations and contended
that clause (d) of sub-section (1) of Section 4 of ‘The Rajghat Samadhi Act, 1951°
provides for representation of three Members of Parliament, two from the Lok
Sabha and one from the Rajya Sabha, in the Committee. There is no control of
the Government in the appointment of the three Members of Parliament to the
Committee and their term as a Member of the Samiti is coterminous with their
term of office as Member of Parliament. She was nominated to the Rajya
Sabha and took her oath as Member of Pariiament on 5" July, 2004. She was
later elected by the Rajya Sabha as a member of the Rajghat Samadhi
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Committee as notified vide Govt. of India Notification dated 01-09-2004 in
accordance with Clause (d) of sub-section (1) of Section 4 of the Ra;ghet
Samadhi Act, 1951. Neither the 1951 Act, nor the Rules or Bye-laws gavemng
the said Committee provide for any remuneration, allowances or perks to the
Chairman or Members of the Committee. The functions performed by the
Members of the Committee are purely honorary. She further contended that as
‘per the provisions of- sub-sectlon (5) of Section 4, inserted vide an amendment in
1988 to the parent Act of 1951, the office of Member of the said Commcttee shall
not duequeﬂfy its holder for being chosen as, or for being, a member of either
House of Parliament. Also the Committee-can never be duly censtltuted if the
- very qualification for membership-under sec. -4(1)(d) of the 1951 Act beocmee a
ground for disqualification from membership of Paiament.
7. The respondent further contended that .the mffice .is also -sot - to be
considered as an office of profit in-the light of the(m ﬂmeon (i) of
Section 3 of the Parliament (Preventiori of Disqualification) Act 1889,
8. The resporident further stated that the ‘Chaimnan of the Conmilies: being
the Minister, having a busy schedule, as per an-internal emmw
Member functions as Co-Chaiman in the absence of the Chairmantociealwith
the day to day routine working efficiently. ‘No indepenient ﬁnenmel*mane
conferred or any benefits or remuneration - ‘are . payable;to. the Qofﬁhmvier
this purpose and all expenditure authorised by“the Co-ChamnaWWMo
final approval By the Chairman. '
8. The Petitioner filed a rejoinder 'on 28.07.06. He contended that 'ﬂ‘ho
respondent was already a non-official Member of the said Commluee undctr
clause 4(1)(c) of the 1951 Act for several years and was-again made aMember
under clause 4(1)(d) of the Act after her nomination as a Rewa Sahha»Member
Therefore; she was appointed twice to the same post under o diﬁerent
provisions of the same Act. He further contended that the specific exemptaon
from disqualification of an MP inducted as Member of the Cemmtttee under sub-
section (5) of Section 4 of the 1951 Act is applicable only to the Members of the
Committee but not to the Cham-nan because he exercises financial end
administrative powers even if he draws no salary and parks etc. T'hls‘nght ,
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constitutes “office of profit” == ieid in Jaya Bachchan's Case. The Respondent
has been exercising financial and administrative powers as “Co-Chairman” and
hence the dffice is an office of profit. He also made certain other averments not
having a bearing in the instant case. |

10. The Commission has considered ali aspects of the matter, the written
submissions made and the legal position. The primary issue for consideration
here is whether the office of Chairman and Members of the Rajghat Samadhi
Comrﬁittee established under The Rajghat Samadhi Act, 1951, is exempted
under the law from disqualification under Article 102 (1)(a) of the Constitution and
whether the respondent is deriving any pecuniary benefit from the Office of the
Co-Chairperson of the Committee.

11.  As per section 4(1) of the Rajghat Samadhi Act, 1951, the Committee
comprises of: -

“(a), the Mayor of the Municipal Corporation of Delhi, ex officio;

(b) three officials nominated by the Central Government;

(c) four non-officials nominated by the Central Government;

(d) three members of Parliament of whom two shall.be elected from
among themselves by members of the House of the People and
one from among themselves by members of the Council of States.”

The Act further provides in sub-section (2) to (5) of section 4 as follows:-

“(2) The Central Government may appoint any person referred to in sub-
section (1) or any other person to be the Chairman of the Committee, and if any
other person is so appointed, he shall be deemed to be a member of the
C,é:mmittee within the meaning of sub-section (1).

(jla) Ali persons nominated by the Central Government to be members of the
{Committee shail hold office during the pleasure of the Central Government.

(4)  The term of office of a member elected under clause (d) of sub-section (1)

‘shall come to an end as soon as he ceases to be a member of the House from

which he was elected.
(5) Itis hereby declared that the office of member of the Committee shall not

disqualify its holder for being chosen as, or for being a member of either House

of Parliament.”
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12. In the in'Stant case, it is an admitted position that the fespondent, after her
nomination as Member of Rajya Sabha in June, 2004, was elected as one of the
three members of Parliament from among themselves by members of the
Council of States (Rajya Sabha) as a Member of the Committee under clause (d)
of sub-section (1) of section 4 of the Rajghat Samadhi Act, 1951. There are in all
11 Members of the Committee. The Central Government can appoint any of the
Members or any other person as the Chairman of the Commrttee and if any other
person is so appointed heis also deemed to be the Member of the Committee
within the meaning of sub-section (1) of section 4 of the 1951 Act. The
respondent was not appornted to the offi ice of the Chairman, Raijghat Samadhr
Committee and the Minister of Urban Development is the Charrman of the
Committee. There is no provision of any permanent oﬂ"ce of Co-Charrman
Nomination of a Member of the Commlttee as Co-Chairman is by way of an
mtemal arrangement by the Committee for the smooth functtonmg of the
Commtttee in the absence of the Chairman and to deal with the day-to—day
routine working eff' iciently. No |ndependent fi nanclal powers are codfened or any
benefits or remunération are payable to the Co—Charrman for this purpose and all
expenditure authorised to be spent by the Co-Charnnan are subject to final
approval by the Chairman. In any event, and more importantly, the Co-Chairman
is not an appointment made by the Government. The Rajghat Samadhi Act only
provides for nomination of three official and three non-offi cial members. by the
Govt. and for nomination of a Chalrman from among the Members. There is no
provision in the Act for nomlnatron or appointment of a Co-Chairman by the
Government. o . ,

13 Itis to be noted that it is not the holding of every-office which disqualifies a
person for membership of Parliament or of a state legislature, but it should be the
holding of (i) an office (i) an office of profit. and (iii) and office under the

Government of India or the Government of any state. All these three ingredients .

must be satisfied together, before a person can be said to be so disqualified.

Further the Constitution makers envisaged that there may be certain offices
under the government to which appojniments may be made of persons having -
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special qualifications, expertise or experience in certain fields and whose
services as members of Parliament and state legislatures might also be of value
in public interest. The Constitution has given power to the Parliament and state
legislatures to exempt such offices from the purview of the disqualification.

14. In exercise of the above powers, Parliament and all state legislatures have
enacted laws declaring several offices the holders whereof are not deemed to be
disqualified for membership of the respective Houses, who but for such
declaration might have been considered to be disqualified on the ground of
holding an office of profit under the Government of india or of any state. Such
exempted offices vary from state to state having regard to their own needs and
are not necessarily uniform in all States. Sometimes, an office declared by
Parliament not to disqualify its holder for membership of Parliament may not find
place in the list of offices so declared by the state legislatures and vice versa. In
the context of the present case, sub-section (5) of Section 4 of the Rajghat
Samadhi Act, 1951, specifically declares that the office of Member of the
Committee shall not be disqualified for being chosen as| or for being, a member
of either House of Parliament.

15. The Supreme Court has observed in Bhagwan Das Sehgal v State of
Haryana (1975 1 SCC 249) that Articles 102(1)(a) and 181(1)(a) give wide power
to legislatures to declare by law which offices of profit held under the government
shall not disqualify the holders thereof for being chosen as, or for being,
members of the legislature. Classification of such offices for the purpose of
removing disqualification has been left primarily to legislative discretion. The
Supreme Court held that so long as the legislatures exercise this exemptive
power reasonably and with due restraint, in a manner which does not drain out
Agticies 102(1)(a) and 191(1)(a) of their real content, or disregard any
constitutional guarantee or mandate, the courts will not interfere with it.

16. Article 102 itself recognizes the power of the Parliament to declare by law
that the holder of an office shall not be disqualified for being chosen as a
member. The Article says that a person shall be disqualified if he holds an office
of profit under the Government of India or the Government of any State unless
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that office is deciared by the Parfiament not to disqualify the holder. Power is
thus reserved to the Parliament to make the deciaratton in respect of its
members.

17.  in the present case, there is a law passed by the Parliameqt. which got
Presidential assent and has been notified, whlch inter alia, exernpts the office of

Chairman and Members of the Rajghat Samadhi Committee, from the purview of _

disqualification being chosen as, and for bemg. Members of Parliament. In the
case of the respondent, she was elected to the office by the Members of the
Rajya Sabha, and hers was not a case of nomination by the Government.
Therefore, the office of Members of the Committee held by her does not seem to
be an office under the Gowt. within the meaning of Article 102(1)(a). In any case,

in view of the aforesaid provuslons of sub-section (5)ofsecﬁon4oftheRajghat ,

Samadhi Act, 1951, the Commission is not requwed to go into this isaue. it has
been seen that the reepondent is not the Chairman of the Committee. The
respondent is Co-Chairman of the Committee. It is clear that this was an

arrangement made by the Committee itself and not by any appointment by the.

Govt.. Therefore, there is no question of i incurring. any disqualification on. account
of acting as the ‘Co-Chairman’ in this case.

- 18.  In view of the above, the Commission is of the view that Kumari Nirmala
- Deshpande has not incurred any disqualification on account of holding the post
of Member of the Rajghat Samadhi Committee. The reference is accordingly

retumed with the opinion under Article 103(2) that Kumari Nirmata Deshpande is

not subject to disqualification on the ground raised in the present petition.

(8.Y.Quralshi) (N.Gopalaswaml) (Navin: s.chm;

Election Commissioner Chief Election. Commissioner  Election Commissioner

Place: New Deilhi .
Dated: 14™ November, 2006 )
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