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B MINISTRY OF LAW AND JUSTICE
' (Legislativé Department)
NOTIFICATION
- New Delhi, the 23rd Ja'nuary, 2007
8.0. 68(E).-—The foHowing Order made by the President is published for general
information :— : - T
ORDER
- Whereas a petition dated the 28" March, 2006 raising the question of
alleged disqualification of six Members of Parliament, under clause (1) of
article 103 of the Constitution, has been submitted to the President by Shri
Vikas Kumar Arya, Advocate, and Secrétary, All India Lawyer’s Forum for

- Civil Liberties, Delhi;

And whereas the opinion of-the Election: Commission has been .
sought by the President under a reference dated the 31% March, 2006 under
clause (2) of article 103 of the Constitution on the question as to whether .
Prof. Vijay Kumar Malhotra and Shri Ajit Kumar Singh, among others, .
have become subject to disqualification for being Members of Parliament
under sub-clause (a) of clause (1) of article 102 of the Constitution;

. And 'wh'erea.s‘_.the; Election Commission has stated that the preséht
opinion deals with the question of alleged disqualification of Prof. Vijay
Kumar Malhotra and Shri Ajit Kumar Singh, two of the six Members of

Parliament mentioned in the petition of Shri Vikas Kumar Arya;

And whereas the Election Comnﬁss’idn proposes to tender its opinion
in the case of other four Members of Parliament separately after further
enquiry; : : |

And whereas the said petitioner has averred that Prof. Vijay Kumar
Mathotra has been holding the office of the President of All India Council
for Sports and Shri Ajit Kumar Singh has been the Chairman of NAFED,

. which are alleged to be the offices of profit; | |

And whereas the Election Commission has noted -that Prof. Vijay
Kumar Malhotra was appointed to the office of President of All India
Council for Sports in July, 2002 and he continued to hold that office till 15™
July, 2004 and he was elected to the Lok Sabha at the general election in
2004; - ' -
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And whereas by clause (k) of section 3 of the Parliament (Prevention
of Disqualification) Act, 1959, as inscrted with effect from the 4™ April,
1959, vide clause (ii) of section 2 of the Parliament (Prevention. of
Disqualification) Amendment Act, 2006, the office of the Chairman of
NAFED, among others, has been specifically declared as an office, the
holder of which shall not be disqualified for being chosen as, and for being,
a Member of Parliament; ‘

And whereas th_e Election Commission has given its opinion (vide
Annex) on the question of alleged disqualification of Prof. Vijay Kumar
Maihotra and Shri Ajit Kumar Singh, raised in the present petition that:

a.  the petition with regard to Prof. Vijay Kumar Malhotra is not
maintainable under clause (1) of article 103 of the
Constitution, as his appointment to the office of President of
All India Council for Sports alleged in the petition was made
before his election to the Lok Sabha in 2004, and hence it is a
case of pre-election disqualification, if at all; and

b.  the question of disqualification of Shri Ajit Kumar Singh on
the ground of holding the office of Chairman of NAFED has
become infructuous as the disqualification, if any, on this
ground, stands removed with retrospective effect, by virtue of
the amendment made to the Parliament (Prevention of
Disqualification) Act, 1959 vide the Parliament (Prevention of
Disqualification ) Amendment Act, 2006; ‘

~ Now, therefore, 1, AP.J. Abdul Kalam, President of India, in
exercise of the powers conferred on me under clause ( 1) of article 103 of
the Constitution, do hereby :- | '

(1) hold that the petition of Shri Vikas Kumar Arya is not
maintainable under clause (1) of article 103 of the Constitution
in so far ‘as it relates to the alleged disquaiification of Prof,
Vijay Kumar Malhotra on the ground of his appointment to the
office of the President of All India Council for Sports; and

(i)  decide that the petition of Shri Vikas Kumar Arva is
infructuous in so far as it relates to the alleged disqualification
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'of Shri Ajit Kumar Singh on account of his holding the office
of Chairman of NAFED. o L L

10™ January, 2007 President of India

[F. No. H-11026(42)/2006-Leg. 1]
Dr. BRAHM AVIAR AGRAWAL, Addl. Secy.

- ANNEXURE

ELECTION COMMISSION OF INDIA

Refei:ence Case No. 33 of 2006

| |
[Reference from the President of India under Article 103(2) of the -
~ Constitution of India] | | : L

Inre: Alleged disqualiﬁcatidn of Prof. Vijay Kumar Malhotra, and Shri Ajit
Kumar Singh, sitting members of the Lok Sabha, under Article 102(1)(a))
of the Constitution of India. ‘ .

OPINION

" This is a refererice dated 31% March, 2006, from the President of

India, seeking the opinion of the Election ¢omnﬁssipn undef Article 103(2)
“of the Constitution of India, on the questi'on of alleged disqualification of,
Malhotra, and Shri-Ajit Kumar Singh,

among others, Prof. Vijay Kumar
'sittir“lg members of the. Lok Sabha, under Article 102(1)(a) of the

Constitution of India. | |
2.  The abové— réfereﬁce' arose on a petiﬁon_ dated 28" Mérch, 2006,
-submitted by Shri Vikas Kumar Arya, Advocate, 'S_ecretar)-f, AILFECL,
Delhi, to the President of India, under Article 103(1) of the Constitution,

d disqualification of six Members of the

Parliament for being such members under clause (a)_o_f Article. 102(1) of
e ground that they have been holding offices |

raising the question of allege

the Constitution of India, on th

of profit under the government. The present opinion deals with the question

22¢ _4ﬂo7~ 3
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of 'alleged disqualification of Prof, Vijay Kumar Malhotra and Shri Ajit

Kumar Singh (wrongly mentioned as ‘Ajit Singh’ in the petition) two of

the six MPs mentioned in the petition of Shri Arya. Both Prof. Malhotra
and Shri Ajit Kumar Singh were elected to the Lok Sabha at the general

election held in 2004. The allegation in the petition with regard to these

- Members of Parliament is that Prof, Malhotra has been holding the office

of President of All India Council for Sports, and Shri Ajit Kumar Singh has
been the Chairman of NAFED. Other than this bald statement, no other
deta1Is were given, such as the date of their appointment to these offices or
any other document to support the claim that the offices held by them are
offices of profit under the government. The petition did not even give the
addresses of the MPs, and in the case of Shri Ajit Kumar Singh, even the
name was given wrongly. The petitioner was, therefore, issued a notice on
13.4.2006, asking him to furnish the requisite basic details in relation to the
allegation of disqualification raised in his petition. When there was no
response from him fori' a considerable time, the Commission issued another
notice to him, on 18.8.2006, giving him a further opportunity to furnish the
requisite details. He was asked to submit his reply by 8.9.2006.

3. On 7.9.2006, the petitioner submitted a letter stating that he would
require four more weeks to submit his reply. He furnished the postal
address of five of the six MPs mentioned in his petition. There was no
mention in the said letter about Shri Ajit Kumar Singh,

4. Even after expiry of more thén two months, the petitioner has not
furnished any information or any further reply. In the case of Prof
Malhotra and Shri Ajit Kumar Singh, there are some pieces of

information/documents otherwise available in the Commission’s records

" related to  the question raised by the petitioner. In the case of Prof.

Malhotra, there was another reference case (No. 13 of 2006) on a petition

by Shri Anubhav Anand Aron, on the same issue of his holding the office



“TRHEETW STTTHR

11

[ TR I—GTS 3(ii)]

of President of All Ind1a Council of Sports. The papers placed before the
- Commission in that case showed that Prof. Malhotra was appointed to the

qfﬁbe of President of the Council " in July 2002 and he continued to hold-
that office till 15" July, 2004 on which date he resigned from that office.

As mentioned above, Prof. Malhotra was elected to the Lok Sabha at the
general electiﬁn in .2004 Therefore, the appointrﬁent of Pr‘of Malhotra to
the office of Presndent of All India Council for Sports was a case of pre-
~ election appomtment In that reference case, the Commlsswn tendered

opinion to the effect that in view of the well settled constitutional position,

the question of the alleged disqualification of Prof. Vijay Kumar Malhotra,

being a case of pre-election disqualification, if at.ail, could not be raised

under Article 103(1) of the COﬁstitutimi, and that the Election Commi_ssioh

also had no jilrisdiction-to express any opinion on the queétion of such

alieged- pre—eiection disqualiﬁcatibn On this ground, the Commission

opined that the said petltlon was not maintainable before thT President in

terms of Artlcle 103(1) of the Constitution. On the basis of that opinion of n

the Commxssmn the President has already passed order in that chse on

27.4.2006. Since the ground of disqualification of Prof._ Malhotra raised in
the present petition is the same, the opinion tendered by the Commission in
the reference case No 13 of 2006, referred to above, holds good in this

case also and the present petition is also not malntalnable under Article

103(1).

5. Inthe case of Shri Aj it Kuinar Singh, the allegation is that he is the

‘Chairman _of the NAFED. Thg office of Chairrhan of NAFED ‘is exempted | |

from disqualification vide Parliament .(Prevention.‘ of Disqualification)

Amendment Act, 2006. The amendment made to the principal Act of 1959

has been given retrospective effect and brought into force with effect Afrom'

-t

4“’_Apri1, 1959. Therefore, the question of disqualification of Shri Ajit
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Kumar Singh on the ground that he has been holding the office of
Chairman, NAFED, has been rendered infructuous now, as the
disqualification, if at all there was any on account of holding the said
office, has been removed with retrospective effect by virtue of the
abovementioned amendment made to the 1959 Act. The amendment to the
1959 Act, declaring the office of Chairman of NAFED along with certain
other offices as offices the holders of which are not to be treated as
disqualified under Article 102(1)(a) was notified on 18/8/2006. It is a
settled position that the Parliament has the authority to declare an office as
exempted from disqualification under Article 102(1)a). The decision of
the Supreme Court in Smr. Kanta Kathuria vs. M. Manak Chand Surana
[1970 (2) SCR 838] upholds this constitutional position. In several cases in
the past, the Commission has taken cognizance of the law passed by the
Parliament and State Legislatures declaring an office as exempted from
disqualification even during the pendeﬁcy of proceedings before the
Commissibn'on references made by the President}an'd the Governors.

Basec; ‘on the abovementioned émendment of the 1959 Act, the

Commission has already tendered opinion in some cases, taking cognizance

- of the said amendment of the law, and opining that where the offices are

now included in the list of offices exempted from disqualification, the
petitions concerned have become infructuous. The opinion dated 8.9.06 in
Referehce Case No. 3 of 2006, relating to Shri Somnath Chatterjee and
others, opinion dated 8.9.06 in Reference Case Nos 4,45,75 & 77 of
2006,relating to Smt. Anuradha Choudhary, opinion dated 21.9.06 in
Reference case No. 99 of 2006, relating to Dr.Manmohan Singh and Shri

P.Chidambaram, etc. may be referred to in this context.

M AR b
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. 6. In view of the above, on the questlon of dlsquahflcatmn of Prof Vijay
Kumar Malhotra and Shri Ajit Kumar Singh raised in the present petition, the

Commission is of the opinion that:

a. the _pétition' ‘with regard to Prof. Malhotra is not maintainable
under Article 103(1), as his appointment to the office 6f President
of All India Council for Sports allegéd in the peﬁtion was made
before hls election to the Lok Sabha in 2004, and hence is a case -
of pre-election dlsquahﬁcatlon, ifatall: and o

b. the question of disqualification of Shri Ajit Kumar Slngh on the
ground of holding the office of Chairman of NAFED has become

| ‘infructuous as the disqualification, if any, on this ground, stands
removed with retros‘pective'eﬁ‘éct, by virtue of the amendment
| made to the 1959 Act, vide the Parliament (Prevention of | _
- Disqualifieaton) Amendren Act, 2006. ‘
| | !
7. The present reference in so far as it relé,t_es to.Prof. Malhotra and Sﬁri
Ajit Kufn'ar Singh is, accordingly, returned with the Commission’s opinion -
to the above effect. The opinion in the case of the other four MPs raised in -
the petition will be tendered separately after further enquiry. |
Sd/- Sd- - sdr-
(SY.Quraishi)  (N.Gbpalaswami)  (Navin B.Chawl)

Election Commissioner Chief Election Commissioner  Election Cqmmissioner

“NewDelhi. - =
Dated : 21" November, 2006.
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