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MINISTRY OF LAW AND JUSTICE
(Legislative Department)

NOTIFICATION
New Delhi, the 23rd January, 2007

5.0. 69(E).—The following Order made by the President is published for general
information :— :

ORDER

Whereas a petition dated the 24" March, 2006 raising the question of
alleged disqualification of Shri Ganesh Singh, a Member of Parliament
(Lok Sabha) under clause (1) of article 103 of the Constitution has been
submitted to the President by Shri Gaindlal Bhai, Member, Zila Panchayat,
Satna, Madhya Pradesh;

-And whereas the said pelitioner has averred that Shri Ganesh Singh
occupled the post of the President of Zila Panchayat, Satna, for
approximately six or seven months during his tenure as a Member of Lok
Sabha and during that period enjoyed all the facilities provided by the Zila
Panchayat;
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And- whereas the opinion of the Election Commission has been
sought by the President under a reference dated the 31" March, 2006 under
clause (2) of article 103 of the Constitution on the question as to whether
Shri Ganesh Singh has become subject to disqualification for being a
Member of Parliament (Lok Sabha) under sub-clause (a) of clause (1) of
article 102 of the Constitution; ' S :

‘And whereas the Election Commission has noted that Shri Ganesh
Singh had held the post of the President of Zila Panchayat, Satna from 1%
March, 2000 to 10™ September, 2004, and after hé was elected as a Member
of Partiament w.e.f. 13.05.2004, the post of President of District Panchayat, |
Satna, held by him, fell vacant as per the provisions of section 32(5) of the
Madhya Pradesh Panchayat Raj Adhiniyam, 1993; BEEE oo

- And whereas the Election Commiss;on has given its opinjon (vide
Anrex) that tLe question of alleged disqualification of Shri Ganesh Singh,
raised in the present petition, is a case of pre-election disqualification, if at
all, and, therefore, cannot be raised undes clause (1) of article 103 of the
Constitution and that the petition is, thetrefore, not maintainable;

- Nov}, Atherefore, I, A.P.J. Abdul Kalam, President of India, do hereby
hold that the present petition of Shri Gaindlal Bhai is not maintainable
under clau§e (1) of article 103 of the Constitution.

~x

10th Januaryl2.007 ' : _ - President of India. .

[F. No. H-11026(40)/2006-Leg. 1I]
DR. BRAHM AVTAR AGRAWAL, Addl. Secy.
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ANNEX
FLECTION COMMISSION OF INDIA

' " Reference Case No. 34 of 2006
[Reference from the President under Article 103 (2) of the Constitution]

In re: Alleged disqualification of Shri Ganesh Singh, Member of the Lok Sabha
under Article 102 (1) (a) of the Constitution

OPINION

This is a reference dated 31stMarch, 20’66, from the President of India, under
Article 103(2) of the Constitution, secking the opinion of the Election Commission
on the question whether Shri Ganesh Singh (respondent) has become subject to
disqualification for being Member of the Lok Sabha, under Article 102 (1)(a) of

- the Constitution.

2. The abdve question arose on a petition dated 24" March, 2006 subrrinittéd
by Shri Gaindlal Bhai, Memb‘er, 7Zila Panchayat, Satna, Madhya Pradesh tlo the
President, under Article 103(1) of the Constitution, raising the question of alleged
disqualification of Shri Ganesh Singh, Member of the Lok Sabha, under Article
102(1)(a), on the ground that he is also the President of Zila Panchayat, Satna.
As per the petitioner’s averment, the respondent occupied the post of President of
Zila Pax;lchayat, Satna, for approximately six or seven months during his tenure as a
member of Lok Sabha and during that period en] oyed all the facilities provided by
the Zila Panchayat. The petitioner has further stated that as per the records of the
Zila Panchayat, Satna, the respondent, as President of the Zila Panchayat,
convened a meeting of the General Administration on 10.07.2004 and General :
Conference of Zila Panchayat on 10.7.2004 and 10.9.2004. In thb_se meetings,
besides sanctioning various works, he also approved various proposals related to

the work of the Zila Panchayat. However, in the petition, neither the date of
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appointment of the: respondent to the said oﬁice was mentioned nor was there any

mention of detalls regarding any proﬁt accrumg from the post to the respondent.

3. The information relating to. the date of appointment to the alleged office
and whether the Government has any control over the alleged office are crucial in
taking a decision on such petition under Article 103 (1), as it is only those cases
where a sitting member of the HOuse incurs‘ d.'isqualiﬁcation' aﬁer"becoming a
member of the House for holding an ‘office of profit’ under the Central or State
Gowt. that come within the jurisdiction of the President under the said Article. As

' ;he' petition did not contain aﬁy stetement with ;'ega,rd fo the date of appointmeht of
 the respondent to the office of President, Zila Panchayat, Satna, the Commission, .

vide its notice dated 13.04.2006, asked the petitioner to furnish specific
information about the date of appoiritment of t_he respoindent to the said office and
also all relevant ‘ihfonﬂation/documents to substantiatel the contention that

-respondent was holding An office of profit under the Government wlthm the
|
meaning of Article 102 (1) (a) g

4. As the petitioner neither furnished the .desi'red information, nor submitted
| any reply to the above—mentid_ned*n-otice, the Commission decided to obtain the
requisite infermation from the Govt. of Madhya Pradesh. Accordingly, the State
-Government of Madhya Pradesh, vide letters dated 2.8.2006 and 17.10.2006, was
requested to furnish: 1nformat10n with regard to the date and mode of appointment
of the respondent to the said ofﬁce along w1th copies of the relevant
order/notlﬁcatlon making the mltlal appomtment re-appointment, terms and

conditions of appointment and subsequent modifications, if any.

5. ~ The State Govt. of Madhya Pradesh vide 1ts letter dated 27.10.2006, has

intimated that the re5pondent was elected to the office of Pre51dent of District

-t

s .7.'-'/0 7-3



10 _THE GAZETTE OF INDIA : EXTRAORDINARY  [Part H—Sgc. 3(ii)]

Panchayat, Satna, on 1% March, 2000 by Members of the District Panchayat; Satné.
The Government has informed that it is an elective post as per the provisions of
- section 32(1) of the Madhya Pradesh Panchayat Raj and Gram Swaraj Adhiniyam
1993. Members of the District Panchayat are elected by the voters of the Gram
Fanchayats of their constituency, and accordingly, the respondent was elected to
the office, and was not appointed to the office by the State Govt. The State Govt,
further informed that the respondent was holding the post of President, Zila
Panchayat, Satna from 01.03.2000 to 10.9.2004. and after he was elected as
Member of Parliament w.e.f. 13.05.2004, the post of President of District
Panchayat Satna, held by the respondent fell vacant as per the provisions of section

32(5) of the Madhya Pradesh Panchayat Raj and Gram Swaraj Adhiniyam 1993,

6. - [Itis thus apparent that the respondent was holding an office to which he was
elected by the members of District Panchayat and not appointed by the Govt. The
ofﬁué in quesilon was held by the respondent even béforn his election as a Member
of Lok Sabha and he contested the election to the Lok Sabha while holding the said
office. Thus, the question raised by the petitioner is a question of pre-election
disqualification, if at all, of the respondent. In other worcis, if at all there was any
disqualification on account of holding the office of President of the District
Panchayat as alleged in the petition, the same existed prior to and at the time of

election of the respondent as member of the Lok Sabha in 2004.

7. In view of the well-settled constitutional position that the question of pre-
election disqualification cannot be raised under Art. 103({1), the question of
alleged disqualification of the respondent cannot be raised under Article 102(1)(a)
of the Constitution. The Election Commission also has no jurisdiction to express
any opinion on the question of such alleged pre-election disqualification, if any.

Cases of pre-election disqualification, i.e. disqualification existing on the date of or
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prior to the election can only be raised before the High Court concerned, under

| Article 329(b) of the Constitution and Part VI of Representation of the People Act,
K 1951, and not b_eforé the President under Article 103(1). - The present petition

relating to the question of alleged disqualification of Shri Ganesh Singh is,

- thérefore, not maintainable before the President m terms of Article 103 (1) of the

Constitution. Reference is invited, in this con_nectiqn, to the Supreme. Court’s
catena of decisions in Election Commission Vs. Séka Venkata Rao (AIR 1953 SC
201); Brundaban Naik Vs. Election Cdmmission (AIR 1965 SC 1892); Election
Commission Vs.- N.G.Ranga (AIR 1978 SC 1609); etc. In a very large number of
other similar casés in the past, the Commission has given similar opinion, on the
references mgde to it by the Presideﬂt and Govemors_of States. In view of this, the

Commission is not required to go into the question whether holding the office

- mentioned in the petition would at all be an office of profit under the Govt. within

‘the meaning of Art. 11:02('1) (a).

8. The reference received from the Hon’ble President of India, in the present

case, is accordingly, returned with the opinion of the Election Commission of
India, under Article 103(2) of the Constitution, to the above e_ffecf that it is not

maintainable under Article 102(1)(a) of the Constitution.

Sdf- S sdf-  sdf-
(S8.Y.Quraishi) o (N.Gopalaswami) : (Navin B.Chawla)
Election Commissioner Chief Election Commissioner Election Commijssioner

Place : New Delhi _
Dated, 21* November, 2006
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