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MINISTRY OF LAW AND JUSTICE
(Legislative Department)
NOTIFICATION
New Delhi, the 23rd January, 2007 _
8.0. 70(E).—The fellowing Order made by the President is published for general
information :—
ORDER

Whereas a petition dated the 13" March, 2006 raising the question of
alleged disqualification of Shri Chander Pal Singh Yadav, a Member of
Parliament (Lok Sabha) under clause (1) of article 103 of the Constitution -
has been submitted to the President by Shri Bhanu Pratap Singh Verma,
Member of Parliamént (Lok Sabha);

- And whereas the said petitioner has averred that Shri Chander Pal
Singh Yadav was holding the office of the Chairman, KRIBHCO and
Lecturer in Shri Krishna Inter College, Pirona, District-Jalaun (Uttar
Pradesh), which arc alleged to be the offices of profit; -

And whereas the opinion of the Election Commission has been
sought by the President under a reference dated the 23™ March, 2006 under
clause (2) of article 103 of the Constitution on the question as to whether
Shri Chander Pal Singh Yadav has become subject to disqualification for
being a Member of Parliament (Lok Sabha) under sub-clause (a) of clause
(1) of article 102 of the Constitution;

And whereas the Election Commission has noted that Shri Chander
Pal Singh Yadav was appointed as a Lecturer in Shri Krishna Inter College,
Pirona, District-Jalaun on 1% October, 1984 and worked till 30™ June 2004
receiving salary, etc.and since 1% July, 2004 he is on leave without pay;

And whereas while the matter was under consideration of the
Election Comrmsswn for further action in so far as the appointment of the
Shri Chander Pal Singh Yadav, to the post of the Chairman, KRIBHCO is
concerned, the Parliament (Prevention of Disqualification) Amendment
Act, 2006 amending the Parliament (Prevention of Disqualification) Act,
1959 was enacted by the Parliament and notified after Preadenﬂal assent
on the 18" August 2006;

And whereas by clause (k) of section 3 of the Parliament (Prevention
- of Disqualification) Act, 1959, as inserted with effect from the 4" April,
1959, vide clause (i) of section 2 of the Parliament (Prevention of
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Disqualification) Amendment Act, 2006, the office of the Chairman,
KRIBHCO, among others, has been specifically declared as an office -
holder of which shall not be disqualified for being chosen as, and for bemg,
a Member of Parliament;

~ And whereas the Election Commission has given its opinion (vide.
" Annex) that the question of alleged disqualification of Shri Chander Pal
Singh Yadav raised in the present petition, is a case of pre-election
disqualification, if at all, in so far as the post of Lecturer of Shri Krishna
Inter College, Pirona is concerned and cannot be raised under clause (1) of
article 103  of the Constitution and that the petition is, therefore, not
maintainable; : - ‘

And whereas the Election Commission has further opined that the
question of alleged disqualification of Shi Chander Pal Smgh Yadav, on
account of holding the office of Chairman, KRIBHCO, is infructuous, as

«the disqualification, if any, ‘stands removed with retrospective effect by
virtue of the Parliament (Prevention of Disqualification) Amendment Act,
2006;

Now, therefore I, APJ. Abdul Kalam, President of Incha in
exercise of the powers conferred on me under clause (1) of article 103 of
the Const1tut1on do herebv -

(i) . hold that the pet1t10n of Shri Bhanu Pratap Smgh Verma is not
maintainable under clause (1) of article 103 of the Constitution
in so far as it relates to the appomtment of Shri Chander Pal
Singh Yadav as a Lecturer in Shri Krishna Inter College,
Pirona, District- Jalaun(Uttar Pradesh); and ,

(ii) decide that the petltlon of Shri Bhanu Pratap Smgh Vermd is

infructuous in so far as it relates to the alleged disqualification
on account of holding the office of Chairman, KRIBHCO.

10th January, 2007 | . - o President of India

[F. No. E1-11026(39)/2006-Leg, I1]
Dr. BRAHM AVTAR AGRAWAL, AddL Secy.

228 el’fﬂ%”
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ELECTION COMMISSION OF INDIA

Reference Case No. Sof 2006
[Reference from the President under Article 103 (2) of the Constitution]

In re: Alleged disqualification of Shri Chander Pal Singh Yadav, Member
of the Lok Sabha, under Article 102 (1) (a) of the Constitution

OPINION

This opinion relates to a reference dated 23 March, 2006, from the
President of India, under Article 103 (2) of the Constitution, seeking the
opinion of the Election Commission on the question whether Shri Chander
Pal Singh Yadav (respondent) has become subject to disqualification- for

being Member of the Lok Sabha, under Article 102 (1)(a) of the Constitution.
L o

A

2.{ The above question arose on a petition dated 13th March, 2006
submitted by Sh. Bhanu Pratap Singh Verma, MP (Lok Sabha) to the
Piesident, under Article 103(1) of the Constitution, raising -the question of
alleged disqualification of Shri Chander Pal Singh Yadav, Member of the

Lok Sabha. under Article 102(1)(a).

3. The petition of Shri Bhanu Pratap Singh Verma contained a bald
statement that Shri Chander Pal Singh Yadav was holding the office of the
Chairman KRIBHCO and Lecturer in Shri Krishna Inter College, Pirona,
District Jalaun( Uttar Pradesh), in addition to  being Member of
Parliament(Lok Sabha). The dates of appointments of the respondent to the
s. id offices were, however, not mentioned in the petition, nor was there any
detail regarding any ‘profit’ to the respondent. The dates of appointments to

the alleged offices are crucial for taking a decision on such petition under

ANNEX
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 Article 1'03(1_),' as it Vi's only those cases where a sitting member of the-House ‘

incurs disqualification after beeorning a member of the House that comc
" within the jurisdiction of the President under the said Article. As the petition

did not contam any statement with regard to the date of appomtment of ‘Shri

Chander Pal Smgh Yadav elther as the Chaxrman of KRIBHCO or the

Lecture in the said college, the Commtss:on asked the petttloner to furnish

specific information about the dates of appointments of the respondent to the
said offices and also all relevant mformattonfdocuments to substannate the
r'ontennon that he was holdmg an office of prot' t within the meaning of

Article 102 (1) (a). The petmoner in a supplementary apphcatlon dated i7"

April, 2006, furnished only the date of appointment of the respondent to the |
post of the Chau'man KRIBHCO stating that the respondent has been

holding the said post smce 08.09. 1999 The petitioner further stated that the
information relating to. the post of Lecturer in the said college was being
obtamed and will be furnished soon As the infofmation furnished by the
petitioner did not reveal clear plcture the petitioner was again asked vide
notice dated 8“‘ May, 2006 to stafe Glearly whether  the respondent was
.eppointed/re-appomted as the Chaifman, KRIBHCO at any time after the
respondent’s election as an MP in 2004. end ebout his, appointment as’a
Lecturer in Shri- Krishna 1nter College Pirona. and details about the

facilities/monetary beneﬁts derived by him or to which he is entitled, out of

his alleged appointments to these posts.

4.  As nothing further was heard from the petttloner, the Commission-.

asked the State Government of Uttar Pradesh, with regard to the respondent S

| appomtment as Lecturer in the said college at District Jalaun, to furnish the:

information about the date of appomtment of the 1espondent to the post of -

Lecturer in the said college along with copy of the relevant notification. In
reply thereto, the District Elect1on Officer, Jalaun. to whom the matter was
apparently referred by the State Governmient. submitted, on 7" September.

2006, a report of the Dtstnct School Inspector, Jalaun stating that Shri



12 3 _ THE GAZETTE OF INDIA : EXTRAORDINARY [PAkT I1—S&c. 3(ii)]

Chander Pal Singh Yadav was appointed as Lecturer on 01-10-1984 and
worked till 30.6.2004 and received salary, ete. Since 01.7.2004, he 1s on

. leave without pay from the college and is not receiving any salary or

allowances. It was further informed that Shri Krishna Inter College, Pirona,
is run with the grant of the State Government, but managed by the Managing
Committee. which is totally autonomous. without being under any direct
control of the Central Government or the State Government. The
appointment and salary of the teachers and the employees are made under
the Madhyamik Shiksha Adhiniyam 1921 and Vetan Vitaran Adhinivam
1971. From the information furnished by the State Gowut., it is seen that the
appointment of the respondent to the post of the Lecturer in Shri Krishna
College Inter College. Pirona, District Jalaun (Uttar Pradesh) is a pre-election
appointment and hence this case 1s a case of pre-election disqualification, if at
all, i.e.. a disqualification which existed prior to his election, if at all any

disqualification was attracted.

5. As regards the office of Chairman, KRiBHCO, while the matter was
- under consideration of the Commission for further action in so far as thé
appointrﬁent of the respondent to the post of the Chairman, KRIBHCO is
concerned. the Parliament (Prevention of Disqualification) Amendment Act,
2006, amending the Principal Act of 1959, was enacted by the Parliament and
notified after the Presidential assent on 18.8.2006. A copy of this
Amendment Act was received from the Ministry of Law and Justice on
21.8.2006. By the Amendment Act, the office of Chairman, KRIBHCO.
among other offices, has been declared under Section 3 (k) of the Principal
Act. as an office the holder of which shall not be disqualified for being
chosen as. and for being Member of Parliament. This amendment to the
Principal Act has beéh brought into force with retrospective effect from 4th

April. 1959.



[ o II—®VE 3] - YRE FT AT FAUTYRT

13

6. The above mentioned Amendment Act of 2006 has a direct bearing on .
~ the present reference eases. As mentioned above, the provisibns of clause (k) -
of Section 3 of the Principal Act of 1959 have been brought into force with
effect from 4.4. 1959 It is a settled position that under Article 10’7‘( 1)(a). the

Parliament is empowered to declare, with retrospective effect, an office to be

an office the holder whereof shall not be diéqualiﬁed. The decision of the
Supreme Court in Smt. Kanta Kathuria vs.-M. Manak Ch_an_d Surana [1970

(2) SCR 838] upholds this constitutional position. In the past also. the

Commission has taken cognizance of similar laws passed by the IégiSlétures

with retrospective effect, even as enquiry into the references concerned was -

in progress. Apart from many past cases, in several similar recent cases. the

Commission, taking cognizance of the Parliament - (Prevention of

Disqualification) Amendment Act, 2006, has givén the opinion that the cases

have been rendered infructuous as the disqualification, if any, stood removed

with retrospéctive effect. Opmlons in reference case No. 3/06 on the petition

of Sh. Mukul Roy, reference case Nos. 7-8/06 on the petition of Sh.
Yerrannaidu, -etc., may be relerred to. The present case is similar in facts
and circumstances to the above referred cases and the amended provisions of

law rerno?ing the disqualiﬁcation, if any, squarely apply in this case.

7. Apart from the fact that the ofﬁce of Chairman, KRIBI-ICO is
exempted from disqualification. as. per the averments of the petitioner vide
his letter dated 17.4.2006, Shri Chander Pal Singh Yadav was appointed to
‘__t}'ie post of the Chairman, KRIBHCO on 08.9.1999, whereas his current
membership in the Lok Sabha is based on his electidh to the House at the
general election in 2004. Thus the appointment of the respondent to the post

of the Chairman, KRIBHCO is prima facie pre election appointment.

8. - Itis well settled that under Article 103(1) of the Constitution of ]ndla

the jurisdiction of the Pre31dent to decide question of dlsquahﬁcatlon of a

sitting member of Parliament arises only in the case of disqualification which

A28 (;I/O‘J_-Lf
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is incurred after his election as member of the House. The jurisdiction of the

Election Commission to inquire into  such question  of alleged .

disqualification, on being referred to jt by the President under Article 103(2)

of the Constitution, also arises only in case of post-election disqualification,

Any guestion of pre-election disqualification, i.e. disqualification from which

f" a person was suffering at the time of, or prior to his election. can be raised
only by means of an election petition presented in accordance with the

provisions of Art. 329(b) of the Constitution read with Part-VI of the
Representation of the People Act, 1951, and not under Article 103(1).

Reference is invited, in this connection, to the Supreme Court’s catena of

decisions in Election Commission Vs. Saka Venkata Rao (AIR 1953 -SC

201); Brundaban Naik Vs, Election Commission (AIR 1965 SC 1892):

Election Commission Vs. N.G.Ranga (AIR 1978 SC 1609); etc. In a very

large number of other similar cases in the past, the Commission has given

similar opinion, on the references made to it by the President and the
Governors o’f Statgs. |
9. In the present case, in so far as the post of Lecturer in Shri Krishna
Inter College is concerned, the information furnishedk by the State
Government shows that the respondent has been holding this post since 1984,
Thus, this is a case of pre-election disqualification, if at all. Therefore the
Commission is not required to examine whether the post would at all amount
to an office under the Government within the meaning of Art. 102(1}a). As
regards the office of Chairman, KRIBHCO, as per the statement in the
petiiion, the respondent has been holding the Office of the Chairman.
KRIBHCO from 8.9.1999. which would mean that this is also a case of pre-
election appointment, However, in view of the fact that the said office is
exempted from disqualification under the Parliament (Prevention of
Disqualification) Act, 1959, as ameﬁded vide the Parliament (Prevention of

Disqualification) Amendment Act, 2006, the Commission is not required to

further examine whether there was any subsequent appointment of the
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respondent to the said office after‘the appointment in 1999 as stated by the

petitioner.

10 In view of the aboye, the question of the alleged disqualification of

Shri Chander Pal Singh Yadav, is a case of pre-eiéction disqualification. if at

all, in so far as the post of Lecturer of Shri Krishna College is concerned and

the question cannot be raised under Article 103(1) of the Constitution. The
Election Commission also has no jurisdiction to express any dpinion on the
questlon of such alleged pre- e]ectlon disqualification and the. petltlon is not

maintainable under Art 103 (1) of the Constitution. As regards the question'of

‘alleged dlsquahﬁcatlon on account of holding the office of Chairman,

KRIBHCO, the same is mfructuous as the dlsquahﬁcation if any, standq

removed with retrospectlve effect by virtue of the Parliament (Prevention of

Dlsquallﬁcatlon) Amendment Act, 2006.

1i. The reference received from the President is, accordingly. returned .

with the opmlon of the Election Comnanmn of India. under Article 103( ’7) of

- the Consntutlon, to the above effect.

Sd/- Csdr- | o Sd/-

Election Commissioner Chief Election Commissioner Election Commissioner

Place : New Delhi ,
" Dated : 14th November, 2006
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