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MINISTRY OF LAW AND JUSTICE
{Legislative Department)
NOTIFICATION
New Delhi, the 8th February, 2007 _
$.0. 166(K).—The following Order made by the President is published for gencral information »--
ORDER

‘Whereas a petition dated the 28th July, 2006 raising the question of alleged disqualification of Shri Silvius
- Condpan, a Member of Parliament (Rajya Sabha) under clause (1) of article 103 of the Constitution has been submitted to the
President by Shri Hema Kant Phukan, Rupnagar, Guwahaty;

And whereas the said petitioner has averred that Shri Silvius Condpanhas been holding the post of Member of the
Administrative Council of the Assam Co-operative Apex Bank Limited, Guwahati and drawing the benefit from the Bank;

And whereas the opinion of the Election Commission has been sought by the President under a reference dated

the 4th August, 2006 under clause (2) of article 103 of the Constitution on the question as to whether Shri Silvius Condpan
has become subject to disqualification for being a Member of Parliament {Rajya Sabha) under sub-clause (a) of clause {1} of
article 102 of the Constitution;

And whereas the Election Commission has noted that Shri Silvius Condpan, after his election as a Member of
Rajya Sabha in April 2004, was elected as a member of the Administrative Council of the Assam Co-operative Apex Bank
Limited, by the shareholders of the Bank being a sharcholder of the Bank in his individual capacity;

And whereas the Election Commission has further noted that neither the State Government nor the Central
Government has any role in the appointment, remaoval etc, of the Members of the Administrative Council chosen and, thus,
2 Member of the Administrative Council, so elected, is not holding that post or office by virtue of any appointment made by
the Government;

And whereas the Etection Commission has taken the cognizance of the decision of the Supreme Courtin Bhagirathi
Prasad Dixit Ghorewala Vs. Rajiv Gandhi (AIR 1986 SC 658) whereby the apex Court held thaut the Members of Parliament and
State Legislature arc not holding Office of Profit under the Government, as they are not appointed as such by the Government
but are elected by the people;

And whereas the Election Commission has given its opinion (vide Annex) that Shri Silvius Condpan does not hold
an ‘office of profit’ under the Government of Assam or any other Government within the meaning of sub-clause (a) of clause
(1) of article 102 of the Constitution and, conscquently, he is not subject to disqualification for being a Member of
Parliament (Rajya Sabha};

Now, therefore, I, A.P.J. Abdul Kalam, President of India, in cxercise of the powers contferred on me under clavse
(1) of article 103 of the Constitution, do herchy devide that Shri Silvius Condpan has not become subject to disqualification
on account of holding the post of Member of the Administrative Council of the Assam Co-operative Apex. Bank Limited,
Guwahati, as alleged in the present petition.

27th January, 2007 —_— President of India
[F. No. H-11026(43)/2006-Leg. ]
Dr. BRAHM AVTAR AGRAWAL, Addl Secy.

ANNEX
ELECTION COMMISSION OF INDIA
Reference Case No, 94 of 2006
iReference from the President under Article 103 (2) of the Constitution]

In re : Alleged disqualification of Shri Silvius Condpan, Member of the Parliament (Rajya Sabha), under Article 102 (1) (a)
of the Constitution. ’

OPINION

This is a reference dated 4th August, 2006, from the President of India, under Article 103(2) of the Constitutibn,
seeking the opimion of the Election Commission on the question whether Shri Silvius Condpan {(respondent) has become
subject to disqualification for being Member of the Rajya Sabha, under Article 102 (1 Xa) of the Constitution.
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2. The above question arose on  petition dated 28th July, 2006 submitted by Shri Hema Kant Phukan, Rupnagar,
Guwahai to the President, under Article 103( 1) of the Constitution, raising the question of alleged disqualification of Shri
Shri Silvius Condpan, Member of the Rajya Sabha, under Article 102 (1 Xa), on the ground that he is also the Member of the
Administrative Council of the Assam Co-operative Apex Bank Limited,. Guwahati (hereinafter referred as Bank). As per the
petitioner’s averment, the respondent is holding the post of Member of the Administrative Council of the Bank and drawing
the benefit from the said Bank. The date of appointment of the respondent o the said office was, however, not mentioned
in the petition. But, the petitioner had also enclosed a copy of the letter dated 4th Fuly, 2005 of the Office of the Registrar
of Co-operative Societics, -Assam, Guwahati addressed to the Managing Director of the Bank conveying the approval of
the Registrar of Cooperative Societies, Assam to the proceedings of the Annual General Meeting of the Bank constimting
the Administrative Council of the Bank. In that Council, the respondent was shown as a Director representing individual
shareholders of the Bank in the Administrative Council of the Bank. ) . : '

3. The respondent was elected to the Membet of Rajya Sabha at the biennial election held in April 2004 and it
could be deduced from the enclosures o the petition submitted by the petitioner that the respondent became Member of
~ the Administrative Council of the Bank after his election as a Member of Parliament (Rajya Sabha}.

4. The Commission issued notice to the respondent on 6th September, 2006 asking him to file his written
_ statement, supported by proper affidavit, in reply to the allegations contained in the said petition.

_ S. The respondent filed his: written statement on 16- 10-2006 and served a copy thereof on the petitioner. The
respondent refuted the allegations and stated that the Assam Co-operative Apex Bank Limited is a co-operative society.
registered under the Assam Co-operative Societies Act, 1949, and further, relying on Section 3(i) of the Parliament {Prevention
of Disqualification) Act, 1959 (hereinafter referred as 1959 Act) contended that a member of any such body which comes
within the purview of clause (i} of Section 3 of the 1959 Act and who is not entitled to any remuneration other than
compensatory allowanc does not stand disqualified from being a Member of the Parliament.

6. The respondent further contended that the post of a Member of the Administrative Council of the Bank is
neither an “Office” nor “Office of Profit” under either the State Government or Central Government as the members of the
said Council of the Bank are elected by the sharcholders of the Bank in a democratic process and neither the State nor the
Central Govemnment has anything to do with the appointment, removal etc. of such members of the Administrative Council
of the Bank. : : '

7. The respondent further stated that beinga shareholder of thie Bank, he was elected in his igdividual capa'city}
as a member of the Administrative Council and the'said election was approved by the Registrar of Co-operative Societics
as per the provisions of the Assam Co-operative Socicties Act,1949. The role of the Registrar in approving the ele:tions is
only supervisory in nature and is limited to the extent that the Registrar is only to sec that the elections have heenheld in
accordance with law. e - : ‘

8. The respondent has also submitted.that as per the Bye-law 31 of the Bank, only travelling aflowance and a
sitting fees of Rs. 100 (Rupees one hundred per sitting) is payable to the members to.enable them to attend the meetings of
the Council/Board/Committees only for the day of the meeting. He further stated that he has not'drawn any sitting
allowance or travelling allowance from the Bank from the date he was elected to the post of Member of the sajd Council of -
the Bank. He added that the Compensatory Allowance is paid from the funds of the bank and is not paid by the State or
Ceniral Government. T

" 9. The petitioner was asked to submit his rejoinder, if any, within one week of ieceipt of the written statement of
the respondent. The petitioner has neither filed rejoinder nor submitted any communication in this regard.

10. The Commission has considéred all aspects of the mater, the written submissions made and the legal position.
The primary issue for consideration ‘here is whether the office of Member of the Administrative Council of the Assam
Co -operative Bank Limited is an * Office’ under the Government within the meaning of Article 102(1 Xa) of the Constitution
of India.

11. In this regard, it is to be noted that it is not the holding of every office which disqualifies a person for
membership of Parliament or of a State chislature but it should be the holding of (i) an office (ii) an office of Profit (iii} and
office undler the Government of India or the Government of any State. All these ingredients must be satisfied together,
before a person can be said to have incurred disqualification under Article 102(1 ¥a).

12. The term ‘office of profit under the Government’ though not defined in Constitution or the Representation of
the People Act, 1951, has been the subject matter of interpretation in several cases before the Supreme Court. Through
authoritative rulings in several decisions, the Supreme Court has enunciated the factors that determine whether an office is
an office of profit under Government for the purposcs of Articles 102(1)(a) and 191(1 }(a). InMaulana Abdul Shakur Vs’
Rikhab Chand (AIR 1958 SC 52), the .Supreme Court held: ' &



LY

g  THEGAZETTEOF INDIA: EXTRAORDINARY [Paxr II—SEc. 3(id)]

“..the power of the Government to appoinﬁ a person to an office or to continue him in. that office or 1evoke his-
appointment at their discretion and payment from out of Government revenues important, factors in determining
whether a person is holding office of profit under the Government, though payment from a source other than
Government is not a decisive factor.” :
13. InShivamurthy Swami Inamdar Vs Agadi Sanganna Andanappa (ATR 1971 SCE §70), the Supreme Court
summed up the following tests to determine whether an office is an office of profit under the Government -
(i) Whether the Government makes the appointment;
(i) Whether the Government has the right to remove or dismiss the holder,
(i) Whether the Government pays remuneration; .
(iv) What the functions of the holder are and whether he performs thern for Government; and
(v) Whether the Government exercises any control over the performance of these functions.

14. In the instant case, it is an admitted position that the respondent, after his election as a Member of Rajya
Sabha in April, 2004, was elected as a member of the Administrative Couneil of the said Bank, by the shareholders of the
Bank being a shareholder of the bank i his individual capacity. Neither the State Govt. nor the Central Government has any
role in the appointment, removal etc. of the Members of the Administrative Council to chosen. Thus, a Member of the

* Administrative Council, so elected, is not holding that post or office by virtue of any appointment made by the Govetnment.

The role of the Registrar in approving the clections is only supervisory in nature and is limited to the extent to see that the
elections are held in accordance with faw. The appomtroent is wholly dependent on the choice of the shareholders of the
Bank. , o
15. Under the Constitutional provisions and the abovementioned interpretation given thereto in judicial
pronouncements, for an office to be treated as an office under the Government for the purposes of disqualification, the
office, in the first place, has to be an office under the Central Government or the Government of a State. The basic cniteria to
determine whether an office is an office under the Government is the vital issue of power to make the appointment {o the *
office and, further, to continue or remove the incumbent from the office at the discretion of the Government. In the instant
case, as already observed above, the Government has neither any power nor any role either m the appointment ot removal
of the respondent as a Member of the Administrative Council of Bank.

16. In this context, it would be apt to refer to the decision of the Supreme Court in Bhagrathi Pd. Dixit Ghorewala
Vs: Rajiv Gandhi{ AIR 1986 SC 658) whereby the Apex Courtheld that Members of Parliament and State Legislatures are not
holding Office of Profit under the Government, as they are not appointed as such by the Government but are clected by the
17. Having regard to the above, the Commission is of the considered opinion that the respondent does not hold
and ‘Office of Profitunder the Government’ of Assam or any other Government within the meaning of Axticle 102(1¥a) of
the Constitution, and consequently, he is not subject to disqualification for being a Member of Parliament (Rajya Sabha)
under the said Article. The reference is, accordingly, retumed with the opinion under Article 103(2). to the effect that the .
respondent is not subject to disqualification under Article 102(1)(a), on the ground raised in the present petition.

) (Sd/-) (5d/-) (Sd/-)
(8.Y. Quraishi) (N Goplaswamni) (Navin B. Chawla)
Election Comnissioner Chief Blection Commissioner . Blection Commissioner

/

Place NewDellﬁ
Dated : 29th November, 2006
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