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MINISTRY OF LAW AND JUSTICE
'(Legislative Department)
NOTIFICATION
New Delhi, the 8th February, 2007

8.0. 168(E).—The following Order made by the President is published for general
information :—

ORDER

Whereas a petition dated the 22™ June, 2006 raising the yuestion of
alleged disqualification of Shri Jairam Ramesh, a Member ol Parliament
(Rajya Sabha) under clause (1) of article 103 of the Constitution has beci
submitted to the President by Shri Ravinder Kumi, President, Rashtriyy
Mukti Morcha;

And whereas the said petitioner has averred thal Shri Jairam Ramesii
was appointed as a member of the National Advisory Council (NAC) on the
31" May, 2004 which is an office of profit under the Government and Dy
virtue of the appointment to that office, he has incurred disqualilication
under sub-clause (a) of clause (1) of article 102 of the Constitution;

And whereas the opinion of the Election Commission has bech
sought by the President under a reference dated the 6" July. 2006 under
clause (2) of article 103 of the Constiwtion on the question as Lo whether
Shri Jairam Ramesh has become subject to disqualification for being u
Member of Parliament (Rajya Sabha) under sub-cluuse (a} of ciause (1) of
-article 102 of the Constitution;
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- And whereas the Election Commission has noted that Shri Jairam
Ramesh is neither entitled to nor has received any remuneration, benefits,
or facilities in any form other than Rs. 1000/~ per meeting of the NAC he
atiends, towards the expenses incurred by him on various items of work

- such as preparing concept papers, taking photocopies of such papers,
conducting research, making telephone calls, etc. as part of his duties as
member of the NAC, and Rs. 750/- as conveyance allowance 1o attend the
meeting of the NAC; - : :

Anc whereas the Election Commission has stated that, in view of the
ratio of various decisions of the Supreme Court, the payment received by
Shri Jairam Ramesh, cannot be treated as amounting to profit or pecuniary
gain to him so as to attract disqualification under sub-clause(a) of dause (1)
of article 102 of the Constitution; .

And whereas the Election Commission has further stated that in the
absence of any profit out of the office, the membership in the NAC is not
an office of profit within the meaning of sub-clause (a) of clause (1) of
article 102 of the Constitution and consequently, the office held by
Shri Jairam Ramesh does not satisfy one of the essential conditions tor
attracting the provisions of sub-clause (a) of olauso (1) of article 102 of the
Constitution;

And whereas the Election Commission has given its opinipn (vide
Annex) that the office of member of the National Advisory Council held by
Shri Jairam Ramesh, is not an office of profit within the meaning of sub-
clause (a) of clause (1) of article 102 of the Constitution and, therefore, he
has not incurred any disqualification under sub-clause (a) of c]ausc (1) of
article 102 of the Constltunon

Now, .therefore, I, A.P.J. Abdui Kalam, President of india, in
exercise of the powers conferred on me under clause (1) of articty 103 of
the Constitution, do hereby decide that Shri Jairam Ramesh has not
incurred any disqualification under sub-clause (a) of clause (1) of arlicie
102 of the Constitution, on the grounds alleged in the present petition.-

27th January, 2007 President of India

K
[F. No. H-11026(47/2006-Leg. 1]
Dr. BRAHM AVTAR AGRAWAL, AddL. Secy. -
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ANNEX

ELECTION COMMISSION OF INDIA

Reference Case No. 90 of 2006
[Reference from the President under Article 103 (2) of the Constitution]

Inre:
Alleged disqualification of Shri Jairam Ramesh, M.P.(Rajya Sabha) under Article 102 (1)

(a) of the Constitution

Shri Ravinder Kumar - Petitioner
' Vs.
Shri Jairam Ramesh - Respondent
Present:
For the petitioner:
1. Shri Ravinder Kumar , Petitioner,

For the respondent:

Shri T.R.Andhyarujina, Sr. Advocate,
Shri Shri T. Srinivasa Murthy, Advocate,
Shri Ashish Chugh, Advocate,

d B —

OPINION

This is a reference dated 6 July, 2006, from the President under Artiple 103(2)
of the Constitution, seeking the Commjssion’s opinion on the question whether Shri
‘Jairam Ramesh, a sitting member of the Rajya Sabha, hus become subject to
disqualification under Article 102(1)(a) of the Constitution.
2. The question of alleged disqualification of Shri Jairam Ramesh was raised before

the President in a petition dated 22" June, 2006, submitted before him by Sh. Ravinder
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Kumar, President, Rashtriya Mukti Morcha. The allegation in the petition was that the
respondent was ap;rointed as a member of the National Advisory Council (‘NAC’ in
“short) on 31.5.2004. According to the petitioner, the office of member of the NAC is an
office of proﬁt under the government, and by virtue of the appointment to that office, the
respondent has mcurred dlsquallﬁcatlon under Article 102(1)a) of the Constitution.
3. As per the statement in the petition, the NAC itself was wnsutmed on 31 5.2004
Therefore, it appeared unlikely that the appointment of the respondent as its member
would also have been made on the same date. The r_espondént was elected as member of
the Rajya Sabha on 21.6.2004, and his-term as member of the Council commenced on
22.6.2004, with the issue of the notification under Section 51 of the Representation of the -
People Act, 1951, on that date. Thereforr, in order to ascertam whether the appointment
of the respondent as a memb’er-ef the NAC was prior to his election, in which ense it
would be a case of pre-eléction disqualification, and would not come within the ambit of
| Article 103(1), the Commission wrote to the Cabinet Secretariat to furnish information
about the date of appointment of the respondent as member of the =NAC. A reply was
“received from the Ministry of Program Implementation, vide their letter dated 14.9.2006,
informing that the respondent was appointed as member of the NAC on 25.6.2006. That
Ministry also submitted a copy of the Government notification deted 25.6.2006,
appointing the respondent, along with "eleven other persons as members of the NAC.
Thus, this was a case of post-election appointment of the respondent to the office, and the
Commission - decided to conduct necessary inquiry into the question of alleged
disqualification on account of this appointment, and issued notice on 28.9.2006 to the

respondent asking him to file his reply to the pstition by 20.10.2006.



14

THE GAZETTE OF INDIA : EXTRAORDINARY " [ParT H—Sc. X(ii)]

4. The respondent filed his reply on 16.10.06. He stated that the NAC was set up as
an Advisory Body to monitor the implementation of the National Common Minimum
Programme (NCMP) and its duty is to provide inputs for the formulation of policy by the
Govt. and to provide support to the Gowvt. in its legisiative business. He stated that other
than Rs. 750/- as conveyance allowance for attending the meeting of the NAC and an
allowance of Rs. 1000/ - to reimburse the out of pocket expenses incurred by him towards
typing, photocopying, printing of the concept papers and teleph;)ne calls etc., he does not
receive any other remuneration or facility in any form. He further submitted that the
members of the NAC do not perform any function for the Govt. and no permanency is
attached to the NAC. Therefore, according to him, membership in the NAC cannot be
construed as holding an office within the meaning of Article 102 (1) (a). The respondent
further contended that even if the membership of the NAC were to be characterized as an
office of profit the same would be exempted from disqualification by clause (h) of
Section 3 of the Parliament (Prevention of Disqualification) Act,1959 (‘1959 Act’ in

short).

5. The petitioner, in his rejoinder stated that the NAC has a Secretariat with staff and
officer responsible to the Chairperson of the NAC and this would mean thﬁt membership
in the NAC would amount to holding an office. He stated that the tests for determining
whether an office is an office of profit within the meaning of Article 102 (1) (a) are laid
down in the judgment of the Supreme Court in Shivamurthy Swami Inamdar, Vs. Aagadi
Sanganna Andanappa [1971 (3) SCC 870]. He contended that in the present case all the

tests are satisfied and the office is an office of profit under the Government of India.
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6. The Commission decided to hear the two parties and  accordingly heard them on
the 27 November, 2006. | |
7.  The _pétitioner appeared in person for the hearing. He reiterated_tﬁc;_contentions in
his rejoix‘lder}:ased on the decision in Shivmurthy Inamdar's case(supra). He submitted
that the appointment of the respondent to the office in question here has been made by the
Government of India, and the Government has the power to remove a member of the’
' NAC from ih’at office. In support of these submissions, the petitioner relied on the Order
dated 31 May, 2004, of the Cabinet Secretariat constituting the NAC. Paragraph 2 of the
- said Order mentions that the NAC would consist of a Chairperson with the rank and
status of a Union Cabinet Minister and members noi exceedmg 20, to be nominated by
the ane Minister in consultation with the Chairperson. As ‘regards _paylflt. of
remuneration, the petitiorier stated that the respondent has admiitted to have reccived Ra.
1750/~ as allowance for each sitting of the NAC. On ihe. issue of functions of the
members of the NAC, the pgtitioner submitted that the membei;s are performing
governmental functions. Hé aléo. stated that the office canﬁot be trcat_e_d-as'tempérary in
nature, and the fact that the NAC has a Secretariat with the complement of staff shows
that this is an office. |
8. Shri T.R.Andhyarujina, learned Senior Advocate, appeared for the re.si:ondent.
Shri Andhyarujina submitted that the NAC was set up to monitor the implementation of
 the National Common Minimum Program. The NAC collects data, ﬁrepa;cs concept
| papers and makes recommendatioﬁs to the government on policy matters. He stated that

as a member of the NAC, the respondent did not draw any salary, pay or remuneration in
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any other form, staff or secretarial assistance, or any other facility like house rent,
medical facilities, driver, etc. Shri Andhyarujina submitted that all that the respondent
received was Rs. 1000/- as cash payment for each meeting he attends, to reimburs§ the
out-of-pocket expenses incurred by the respondent towards preparation of concept
papers, photocopying, printing, research, télephone calls, etc. which are incurred out of
his pocket in the process of performance of his duties, and he received a further sum of
Rs. 750/- as conveyance allowance for attending the meeting of the NAC.

9. Shri Andhyarujina submitted that the logic underlying the disqualification
provision under Article 102(1) (a) of the Constitution is to avoid a situation where a
member of Parliament, by reason of holding an office under the government vielding
pecuniary gain, is deflected from carrying out his functions as a legislator in a detached
manner, In support of his argument, Shri Andh&amjina cited the Supreme Court’s
decisions in Madhukar G.E. Pankakar Vs. Shankar Rao Genuji Kolhe {(1997) 1 SCC
70}, Shibu Soren Vs. Dayanand Sahay {(2001) 7 SCC 425}, Ravanna Subanna Vs. G.S.
Kaggeerappa (AIR 1954 SC653), and Umrao Singh Vs. Darbara Singh (AIR 1969 SC
262). He stated that the ratio of these judgments is that an allowance paid for the purpose

af defraying out of pocket expenses incurred does not amount to profit or pecuniary gain.

In the case of the respondent, Shri Andhyarujina submitted that he was not entitled to

any other facilities or benefits other than the allowances of Rs.1000/- and Rs.750-

mentioned above for each meeting of the NAC. He also stated that the members of the
NAC do not possess any executive power.

10.  Both the parties submitted their written arguments after the hearing.
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11. TheCommlssmnhaseonmdmdallaspectsofmematmerandﬂwlesal issues
reised in the light of the various rulings of the Supreme Court and High ‘Courts on the ‘
issue of ofﬁee of proﬁt wnﬂnn the meamng of Artlc!e 102(1)(&) of the Constxtunon

While there is no definition of the- tenn ‘office of proﬁt’ exther in the Consutuuon or in
the election law, it is well settled and recogmsed through judicial pronomeements that
the quest:on whether an office is an office of proﬁt thhm thc meq.mng of Article
102(1)a) of the Constltutlon, has to be determined with reference to- the facts and
eimumstances of the case. It is also well settled by the Supreme Courtand various High
Courts on different occasions that :the{-‘basic purpose sought to be achicved, by Artigle
102(1)(a) of the Censtitution, is to keeﬂ the legislatures independent of the excoutive, and
to eliminate the possibility of memqm of the legislature goting influenced by and
feeling beholden to the executive gom#mem on account of blandishments in.the fum of
‘lucrauve offices. The followmg obse#vatmns of the Supreme Court in Satrucharala
Chandrasekhar Raju Vs. Vyricherla Pﬂ'adeep Kumar Dev and another [199%4 SC 404 ],

the Supreme Court observed: : ‘

“ ...It is well settled now that
and 191(1)(a) is that there should not be any conflict between the duties
and interests of an elected member and to see that such an elected
'  can.carry on freely and fearlessly his duties without being .. : .
subjected to any kind of gov ental pressure, thereby implying that if
such . an - elected person is holding an office ‘which brings him
remunerations and if the Government has a voice in his functions in that
office, there is every, likelihood of such person succumbing to tlie wishes
of the Government. These Articles are intended to eliminate the
possibility of such a conflict duty and interest so that the purity -
of legislature is unaffec '

|

\ . .

12. In Shibu Sqren Vs. Dayanand #ahay (AIR 2001 SC 2582), exp;essing"h ¢ same
view, the Supreme Court held: ' ' -

iz hTlo? - 3
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“ Thus, for determination of the core question, each case has to be
judged in the light of the relevant provisions of the statute and its own
peculiar facts, keeping in view the object of enacting Articles 102(1)(a)
and 191(1)(a), namely, that there should not be any conflict between
duties and interests of an elected Member to ensure that the legislature
concefned does not contain persons who receive benefits from the
executive and may on that account be under its obligation and, thus, |

amenable to its influence while discharging their legislative functions.”

13.  Keeping the above guiding principles in mind, let us examine the issue v;hether
the respondent is holding an office of profit in this case. As per the well established
principles, the elements which are sine qua non for attracting disqualification under
Article 102(1)(a) are (i) whéther the person concerned is appointed to an office, (ii)
whether the office is an office under the Government of India or the Government of any
of the States, and (iii_) whether the office is an office of profit. On the issue whether the
membe_rship in the NAC amounts to* holding an office under the government, the
respondent did not sericusly contest the point and seemed to concede that it is an office
tmderwthe Govémrnent. To dwell further on the question raised, it will be appropriate to
go into the question whether this is an office of profit, for it is only an office capable of
yielding profit to the holder that attracts the provisions of Article 102(1)(a). Here again,
the various judicial pronouncements clarify that the key issue for consideration is
whether the holder of the office is entitled to any pecuniary gain or profit out of such
office, a factor which is likely to compromise his functions as a legisiator. Admittedly,
the payment received by the respondent is Rs. 1000/- per meeting of the NAC towards

expenses incurred by him on various items of work such as preparing concept papers,



[ P 11— 3(ii) ] - SR W7 TGN : FAYURT

mwdmmmmmmwmm -
. partofh:sd&estopmwdememympuuwtheNAC onvniommm Hereuivu
quhe_rmmtofRs. 750/-uqonv9ymedhwm_fotundingamﬂng-ofﬂn
NAC.mmm&tMMiswﬁmW-mﬂd%mw--_‘
mm_ﬁmmmabaﬂmmwmlw.

14. ThcwordpmﬁtcomotesﬂwldmofpecmuarygunuhcldbymeSmCM
in Ravarma Subanma V. GS. Kaggeerappa AIR196480653 Theoﬁce:shouldbe

capableofyiclding pecunix'ygaintotheholderoftheoﬂ'lce.\vhatia“pecmilrypin'-

or‘profi” forthe purposes o Aticl 102(1)() has also been examined in various cases. -

15. The followmg observatlons of the Supreme Court in Jaya Bachchan Vs. Unlon of
- India and others, | 2006 (5) 8CC 266] in wlnch the Supmmc Court has m w:th some
of the earlier decisions rendewd by it, are relevant in this context :

“ . Clause (1) (a) of Article 102 provides :hnt a person shajl be
disqualified for being chosen-as, and for being, a member of dither
house of Parliament if he holds any office of profit under. the
Government of India or the Government of any State, other than an
office declared by Parliament by law not to disqualify its holder. The
term ‘holds an office of profit’ though not defined, has been the
subject matter of interpretation, in several decisions of this Cgyrt. An
office of profit is an office which is capable of yielding a profit or
pecuniary gain. Holding an office under the Central ar State
Government, to which some pay, salary, emolument, remunesation .
or non-compensatory allowance is attached, is ‘bolding an offise of
profit’. The question whether a person holds an office of profit is
required to be interpreted in a realistic manner. Nature: of the -
payment must be considered as a matter of substance rather than of
form. Nomenclature is not important, In fact, mere use of the word
‘honorarium’ cannot take the payment out of the purview of profit, if -
there is pecuniary gain for the recxpnent Payment of honorarium, in
addition to daily allowances -in the nature of compensatory
allowances, rent free accomodation and chauﬁ‘eur driven car st

¢

©
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State expense, are clearly in the nature of remuneration and a source
of pecuniary gain and hence constitute profit. For deciding the
question as to whether one is holding an office of profit or not, what
is relevant is whether the office is capable of yielding a profit or,
pecuniary gain and not whether the person actually obtained a
monetary gain. If the “pecuniary gain” is “ receivable” in connection
with the office then it becomes an office of profit, irrespective of
whether such pecuniary gain is actually received or not. If the office
carries with it, or entitles the holder to, any pecuniary gain other than
reimbursement of out of pocket/actual expenses, then the office will
be an office of profit for the purpose of Article 102 (1) (a). This
position of law stands settled for over half a century commencing
from the decisions of Ravanna Subanna V. G.S. Kaggeerappa
MANU/SC/0166/1954. Shivamurthy Swami Inaindar V. Agadi
Sanganna Andanappa MANU/SC/0330/1970. Page 2400 Satrucharla
Chandrasekhar Raju V. Vyricherla Pradeep Kumar Dev

Manw/SC/0383/1992 and Shibu Soren V. Dayanad Sahay and Others
MANU/SC/0372/2001.

“In Umrao Singh (supra ) the question that arose for consideration
was whether payment of a monthly consolidated allowance for
performing all official duties and journeys concerning the work
and a mileage allowance for the journeys performed for official
.work outside the district and daily allowances for the days of
attendance of meetings/travel/halt, would convert the office of
Chairman of a Panchayat Samiti into an office of profit. This court
held that these were allowances paid for the purpose of ensuring
that the Chairman did not have to spend money out of his own
pocket for discharging his official duties, and therefore, receipt of
such allowar}ccs did not make the office one of profit”.

16.  The ratio that emerges from the above cited decisions is that an allowance meant
to reimburse the out of pocket expenses incurred in connection with the performance of
the duties is not to be treated as ‘profit’ for the purposes of Article 102(1)(a). In other

words, to connote profit or pecuniary gain, there has to be the factor of some

remuneration or benefits/facilities, other than mere allowances to reimburse expenses

incurred. In the case of the respondent, neither the Order dated 31.5.2004 of the Cabinet
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Secretariat regarding the constitation of the NAC; nor the netification dated 25:6.2004 of
the Ministry of Statistics and Programme Imyplementation, appointing the respondent and
eleven others as members. of the NAG, mentmns about any- mmmeratlon, benefits or.
~ “facilities to 1he members of the NAC i‘n”genwll or to the mpondent in partlcular It is
mlwammno&huethattln&derdadeSMlpeclﬁcauymnnonsthatthe
hm:pmonofthe NAC would have andcmoythamsofal}moneabm Mlmster
But there is nomﬁumofany specml faeulmesorstatus forthe members of the NAC
The Order dated 31. 52004 also mcnnonsthatthoumﬂ wowdhave a Secretariat and
complement ofstaff and ofﬁcers respons:ble to the Chmrpmon Here agam, there is no
mention about. any ofﬁcerlstaﬂ' bemg amched to the members of the NAC. The
respondent has stated t.hat the - amountofRs 1750!- recewed by lnm for each mectmg of
the NAC is in the nature of compensatory allowance to reimburse the expenses incurred
by hitn on various items related to his dties and for conveyanice. The respondent is not
entltled to house, any vehicle,‘ driver, any staﬂ,secmtmal support or any other facilities
a5 mecnbes of the NAC., Viewed in this background, the payspent of Rs.1000/- towards. -
expenses incurred :in stationary, telephones,  photocopying, reseamh. md oth&- -aflied -
items of expenses. cannot be treated as amounting o profit for the purposes of Article
102(1X»). mmnoncrbasnmaomcupmthanymatemltomfmeﬁussme:norto
showthatﬁwrupomhnthsbeenrmvmganﬂhngoﬂmﬂmthcaﬂmfozm
relmbmsementofhuexmcs BoththeparhearefermdtothedbmslonoftheSupnme,
Courthh:‘buSorcnscan(m) lnthatcase,thcpaymmtofmhmrmum of Rs.
1750/~ per month in addition to a-daily allowance of Rs. 150/- and Rs. 120/~ per day of

siting of the Council , apart from perks and faslities of rent frec accommaodation and &
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car with a driver at State expenses, was held to be pecuniary gain. The following
observations in that decision explain the difference between compensatory allowance to
meet out of pocket expenses and pecuniary gain:
“...In this case, the appellant on his own admission was to recejve
Rs.150 per day as daily allowance for performing work of the
Interim Council outside the headquarters and Rs, 120 per day for the
days of sitting of the Council. These amounts, in our opinion, were
intended to meet out-of- pocket expenses of the appellant and were
in the nature of compensatory allowances and were not a source of
profit. Payment of Rs.1750 per month as honorarium was in addition
to the aforesaid allowances........... In the present case, besides the
receipt of daily allowances and honorarium, the appellant had, as
admitted by him, also been provided with rent free accommodation
besides a car with a driver at State expense. Keeping in view these
facilities, the payment of an additional amount of Rs.1750 per month
as honorarium was, under the circumstances, clearly in the nature of

giving some pecuniary gain to the appellant and was not intended to
compensate the appellant for his out-of-pocket expenses.”

17 In the present case, as already seen, the respondent is neither entitled to nor has
received any remuneration, benefits, or facilities in any form other than Rs. 1000/- per
meeting of the NAC he attends, towards the incidental expenses incurred for the
performance of his duties as member of the NAC, and Rs.750/- as conveyance allowance
to attend the meeting of the NAC. Applying the ratio of various decisions of the
Supreme Court as cited above, this payment cannot be treated as bringing any profit or
pecuniary gain to the respondent so as to attract disqualification under Article 102(1)(a).
In the absence of any profit out of the office, the membership in the NAC is not an office
of profit within the meaning of the said Article. Consequently, the office held by the
respondent does not satisfy one of the essential conditions for attracting the provisions of

Article 102(1)(a); viz. the condition that the office should be an office of profit. In view
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of this, it is not necessary to go into the question whether the office held by the
respondent is exempted from the purview of disqualification by clause (h) of Secﬁon'3

of the Pariiament (Prevention of Disqualification) Act, 1959.

18.  In view of the above, the Commission is of the considered opinion that the office
of member of the National Advisory Council held by thc respondent is not an office of
profit within the meaning of Article 102(1)Xa). Accordingly, the reference from the
President is returned with the opinion of the Commission that the respondent has not

incurred any disqualification under Article 102(1)(a) on the grounds alleged in the

SA/- | By 7/ S
(S.Y.Quraishi) , (N.'Gopalaswami) (Navin B.Chawls)

Election Commissioner  Chief Election Comissi_oner FElection Commhlloner
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