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MINISTRY OF AW AND JUSTICE
{Legislative Department)
NOTIFICATION
New Delhi, the 13th March, 2007 _
S. 0, 364(E).—The foliowing Order made by the Presidend is published for general information :—
ORDER

Whercas a petition dated the 12th May, 2006 raising the question of alleged disqualification of {i) Shri Arvinder .
Singh Lovely, (ii) Shri 8. C. Vats, (iii) Shri Mala Ram Gangwal, (iv) Shri Surender Kumar. (v Shri Rajesh Jain, (vi) Skri Charan
Singh Kandera, (vii) Shri Mukesh Sharma and {viii) Shri Vijay Kumar, Members of the 1 egisialive Assembly of National
Capital Territory of Delhi, under clause (a) of sub-section (1 of Section 15 of the Government of National Capital Territory
of Dethi Act, 1991 has been submitted 1o the President by Shri Jagdish Mukhi. o member of Dethi Legislative Assembly ;

And whereas the said petitioner has averred that the aforementioned & (vight) Members of the Legislative Assem-
bly of National Capital Territory of Delhi have incurred disqualification under clause (i1 of sub-section (1) of Section 15 of
the Government of National Capital Territory of Delhl Act, 1991, for holding olfices of profit under the Government ;

And whereas the petitioner has, fnzer alia, mentioned o his petition that these members were Chairmen of the
Governing Bodies of various Delhi Government Colleges at the time of filing their nomination papers for Dethi Legislative
Assembly in December, 2003 and their appeintments were notified by the Excutive Council of the Delhi University on the
9th May. 2003 and were extended from time to time and they continued on the posts 1l the 31st December, 2006, which are
alleged to be offices of profit ;

And whereas the opinion of the Flection Commission has been soughl by the President under a reference dated
the 22nd May, 2006 under sub-section (4) of Scction 13 of the Government of Nationa! Capital Territory of Delhi Act, 1991,
on the question of alleged disqualification of the aforesaid 8 Members of the Legislulive Assembly of National Capital
Territory of Delhi, as to whether they have become subject 1o disqualification for being Members of Delhi Legislative
Assembly under clause () of sub-section (1} of Section 15 of the Government of National Capital Territory of Delhi Act,
1991, '

And whereas since the petitioner had not furnished any specific information about the dates of latest appoint-
ments or re-appointments of the above-mentioned Members to the respective posts, the pelitioner was asked, vide the
Elcction Commission’s notice issued on the 19th June, 2006, to furnish specific information about the dates of last/latest
appointments of these Members to the offices allegedly held by them as mentioned in the petition, and information/
documents to support his coatentonsallegation ;

And whereas the petitioner has neither furnished the requisite information nor has he submitted any reply o the
Election Commission in this regard so far ;
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~ And whereas the Election Commission has considered the matter in the light of the statements in the petition and
the documents available in its possession having a bearing on the case ;

And whereas the Election Commission has fiofed that these Members were elected to the Legislative Assembly of
the National Capital Territory of Delhi in December, 2003 and the contention of the petitioner is that these Members were
holding the offices mentioned in the petition since the 9th May, 2003 and continued on the posts when they contested and -
won the election to the Legislative Assembly and, therefore, it is a case of pre-election disqualification ;

And whereas, assuming it to be a case of post-election disqualification, the Election Commission has taken note
of Section 3, read with entry 12 in thie Schedule of the Delhi Members of Legislative Assembly (Removal of Disqualification)
Act, 1997, as amended, with retrospective effect from the 9th September, 1997, vide the Delhi Members of Legislative
Assembly (Removal of Disqualification) (Amendment) Act, 2006 and according to this Act, the office of Chairman, Vice~
" Chairman and Member of the Government Body of a Delhi Governent Sponsored College, is exempted from disqualifica-
tion for being chosen as, or for being, a member of the Legislative Assembly of National Capital Territory of Delhi ;

And whereas the Ej'.leétion Commission has rendered its opinion (vide Annex), on the question of alleged disquali-
fication of the above mentioned 8 Members of the Legislative Assembly of the National Capital Territory of Delhi, that the
present petition is not maintainable before the President under sub-section (3) of Section 15 of the Government of National
Territory of Delhi Act, 1991 as the petitioner has raised question of pre-clection disqualification of the respondent Members
of the Delhi Legistative Assembly, and the disqualification, if any, incurred after their election, has been removed, with
retrospective effect, by virtue of the provisions of Section 3, read with entry 12 in the Schedule of the Delhi Members of
Legislative Asserobly (Removal of Disqualification) Act, 19977, as amended by the Delhi Members of Legislative Assembly
(Removal of Disqualification) (Amendment) Act, 2006 ; . : ' '

'Now, therefore, I, A.P.J. Abdul Kalam, President of India, in exercise of the powers conferred on me under sub-
section (3) of Section 15 of the Government of National Capital Territory of Delhi Act, 1991, do hereby decide that (i) Shri
Arvinder Singh Lovely, (ii) Shri S.C. Vats, (iii) Shri Mala Ram Gangwal, (iv) Shri Surender Kumar, (v) Shri Rajesh Jain,
(vi) Shri Charan Singh Kandera, (vii) Shri Mukesh Sharma and (vii) Shri Vijay Kumar, Members of the Legistative Assembly
of National Capital Territory of Delhi, have not become subject to-disqualification on account of holding the posts of
Chairmen of the Governing Bodies of various Delhi Government Colleges, as alleged in the present petition.

26th February, 2007 3 o | Presidenit of India

[F:No. H-11026(1)/2007-Leg. IT] .
DR. BRAHM AVTAR AGRAWAL, Addl. Secy.
ELECTION COMMISSION OF INDIA
Ret_'erenc.e Case Nos. 85 of 2006
[Reference from the President of India under Section 15 (4) of the Gmi of NCT of Delhi Act, 1991]

In re: Alleged disqualification of Shri Arvinder Sinéh Lovely and 7 other MLAs, for being a Member of
Legislative Assembly of National Capital Territory of Delhi under Section 15(1) of the-Govt. of NCT of Delhi -
Act, 1991, ' ' ' ‘ '

~ iS

*OPINION

, Areference dated 22nd May, 2006, was received from the President of India, seeking the opinion of the Election
Commission under Section 15(4) of the Govt. of National Capital Territory of Delhi Act, 1991, on the question of alleged
disqualification of (i) Shri Arvinder Singh Lovely, (i) Shri 8.C. Vats, (ii) Shri. Mala Ram Gangwal, (iv) Shri Surender Kumar,
(v) Shri Rajesh Yain, (vi) Shri Charan $ingh Kandera, (vii) Shri Mukesh Sharma and (viti) Shri Vijay Kumar, Members of the
Legislative Assembly of National Capital Territory of Dehi, for being members of that Legislative Assembly, under Sectioh
15(1) of the said Govt. of National Capital Territory of Delhi Act, 1991. ! '

. 2. The above reference was based on a petition dated 12th May, 2006, submitted to the President by Shri Jagdish-
Mukhi, MLA, J anakpuri Assembly Constituency stating that the aforementioned 8 (eight) Members of the Legislative

87/ GIjsF~2
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Assembly of the National Capital Territory of Delhi have incurred disqualification under Section 15(1)(a) of the Govt. of
National Capital Territory of Delhi Act. 1991, (or holding offices of profitunder the Gevernment,

3. The petiticner in his petition has mentioned that the respondents were Chairmen of Governing Bodies of
various Delhi Government Colleges at the time of {iling their nomination papers for Delhi Lepislative Assembly in December,

2003. The petitioner has stated that their appointments were notified by the Executive Council of the Delhi University on -

(09-05-2003 and were extended from time o time and the respondents continued on the posts till 31st December, 2006,
Accordingly the cases of all the respondents appeared primu facie 10 be pre-election cases.

+ 4. However, since the petitioner had not furnished any specific information about the date of the latest appointments
or re-appointments of the MLAs to the respective posts alleged in the petition and the other relevant documents to show
that these were offices of profit, the petitioner was asked vide the Commissien’s notice issucd on [9th June, 2006, to furnish
to the Commission, by 07-07-2006, specific information about the date of Jast/latest appointment of the respondents to the
offices allegedly held by them as mentioned in his petition. and information/documents  support his contention/allegation

that the respondents are holding offices of profit under the Govt, within the meaning of Section 15(1){a) of the Govt. of

National Capital Territory of Delhi Act, 1991,

5. The petitioner has neither furnished 1 the Commission the requisite information nor has he submitted any reply
to the Commission in this regard so far. :

6, Inview of the failure of the petitioner 1o furnish the requisite detailed informztion. the Commission has considered
the matter in the light of the statements in the petition and the documents available in s possession having a bearing on
the case.

7. It is well settled that under Scetion 1502 of the Gove, of National Capital Territory of Delhi Act, 1991, which is
akin to Article 103{1) of the Constitation, the furisdiction ol the President Lo decide question of disqualification of a sitting
Member of Legislative Assembly ariscs only in disqualifications Incurred afler clection as a Member of the House. The
jurisdiction of the Election Comrnission 1o enquire inlo such question of the alleged disgualification, on being referred to it
by the President under Section 15(4) of the Gost. of National Capital Territory of Delhi Act. 1991, also arises only in case of
post-election disqualification. Any question of pre-efection disqualification, Le. disquulilication from which a person was
suffering at the time of, or prior to his election. can be raised by means of an election petition presented in accordance with
the provisions of Art. 329(b) of the Constitution read with Part-VI of the Representation of the People Act, 1951, and not
under Section 15(3) of the Govt. of National Capital Territory of Dethi Act, 1991, Reterence isimvited, in this connection, to
a catena of decisions of the Supreme Court viz. flection Commission Vs, Saka Venharu Ruao (AIR 1953 SC201Y, Brundaban
Naik Vs, Election Commission (AIR 1965 SC 1892y Flection Commission Vs, N.G. Runga tAIR 1978 5C 1609); ete. Ina very
large number of other similar cases in the past, the Commission has given similar opinion. on the references made 1o it by the
President and Governors of States.

. The respondents above-mentioned were elvcled (o the Legislative Assembly ol the National Capital Territory of
Delhi in December, 200)3. The contention of the petitioner is that these respondents were holding the offices mentioned in
the petition since 09-05-2003 and continued on the posts when they contested and won the election to the Legislative
Assembly. In other words, the respondents were holding the said offices prior to thelr clections as MLAs in December,
2003, In view of the well-settled legal pusition referred 1o above, the question of alteged disgualification of all the eight
respondents being cases of pre-election disqualilication, if at all any disqualification is atiracted, cannot be raised under
Section 15(3) of the Govt. of National Capital Territory of Delhi Act, 1991, The Election Commission also has no jurisdiction
10 express any opinion on the guestion of such alleged pre-clection disqualification. The present petition, in respect of all
the respondents mentioned above, are therefore, notmaintainable before the Presidentin termx of Section 15(3) of the Govt.
of National Capital Territory of Dethi Act, 1991,

9. Assuming for the sake of argument that the respondents were re-appointed o the aforesaid offices after their
election in December 2003, which might make 1t a case of their post election disqualification. the Commission has taken note
of Section 3, read with ftem 12 of the Delhi Members of Legislalive . Assembly (Renioval of Disqualification) Act, 1997, as
amended with retrospective effect {rom 09-08-1947. vide the Delhi Members of Legislative Assembly {Removal of
Disqualification) (Amendment) Act, 2000. According o the amended provisions of the sald Act. the office of Chairman,
Vic-Chairman and Member of the Governing Body of a Delhi Govt, Sponsored College is exempled from disqualitication for
being chosen as, or for being, a member of the Legislative Assembly of the NCT of Delbi. Presumably, the petitioner has
also taken due note of the said amendment to the law made by the Delhi Legislative Assembly, of which he is also a sitting
member and the Leader of the Opposition therein, and has chosen not to respond L the Commission’s notice dated 9th
June, 2006.
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10. Thus viewed from any angle, either the present reference is not maintainable before the President under
Section 15(3) of the Govt. of National Capital Territory of Delhi Act, 1991, as the petitioner has raised question of pre-
election disqualification of the respondent MLAs, or the disqualification, if any, incurred after their election; has been
removed, with retrospective effect, by the above-referred provisions of Section 3, read with item 12 of the Delhi Members-
of Legislative Assembly (Removal of Disqualification) Act, 1997, as amended by the Delhi Members of Legislative
Assembly (Removal of Disqualification) (Amendment) Act, 2006. S

11. In view of the above, the reference received from the President is returned with the opinion of the Election
Commission of India, under Section 15(4) of the Govt. of National Capital Territory of Delhi Act, 1991, to the effect as
indicated in the preceding paragraph. '

(S. Y. Quraishi)  (N.Gopalaswani) (Navin B. Chawla)

. Election Commissioner Chief Elecion Commissioner ' Election Commissioner
New Delhi.
_ Dated 15th December, 2006.
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