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MINISTRY OF LAW AND JUSTICE
(Legislative Department)
NOTIFICATION
New Delhi, the 13th March, 20417

8.0. 365(1)—The following Order made by the
President is published for general information :—

ORDER

Whereas a petition dated the 13¢h June, 2006 raising
the guestion of alleged disqualification of  Shri (.1
Iepcha and Shri Nakul Das Rai, Members of Parliument
under clause (1) of article 103 of the Constitution has been
submitted to the President by Shri H.R. Pradhan. State
President, Bharatiya Janala Party, Ganglok, Sikkin:

And whereas the said petitioner has averred thal
Shri O.T. Lepcha and Shri Nakul Das Rai have incurred
disqualification under sub-clause (e) of clause (1) of article
102 of the Constitution, as they have been provided with
the facilities of car, frec fuel, driver, staft, telephone, el
by the State Government of Sikkim, withoul any work or
responsibility,

And whereas the opinion of the Elcction
Commission has been sought by the President under a
reference dated the 21st June, 2006 under clause (2) of
article 103 of the Constitution on the question as 1o whether
Shri OLT. Lepcha and. Shri Nakul Das Rai have become
subject lo disqualification for being Members of Parliamem
under sub-clause {(c) of clavse (1) of article 1062 of the
Constitution:

And whereas as per sub-clause (e) of ciause (1) of
article 102 of the Constitation, a person shall be disqualificd

AORDINARY — [PasrTI—Sre. 3i)

for being chosen as. and for being, a Member of ‘either
House of Parliament if he is so disqualified by or under any
law made by Parliament:

And whereas the petition did not mention any
provision of the Parliamentary law under which the

Members were alleged o be disqualified and subsequently

the petitioner was asked, vide the Election Commission’s
letter dated 24th Augusi. 2006, 1o specify the provisions of
the Constitutien or the Representation of the People Act,
1951, under which the Members were alleged to have
incurred disqualification:

And whercas the petitioner in his reply dated the
2Znd September, 2006 stated that the Members have
attracled disqualification under Sections 8, 8A, 9A and 10
of the Representation of the People Act, 1957;

And whereas the Llection Commission has noted
that Shri O.T. Lepeha and Shri Nakul Das Rai are not
holding any office under the Centrat or State Government,
however, they have been provided certain facilitics by the
State Government. vver and above,what they are entitled
1o as Members of Parlliinent and the Election Commission
is not the authority o consider the propriety of granting
such additional facilities ut the cost of Slate Exchequer;

And whereas the Fleation Commission has further
noted on the basis of fucts available with them that there 1s
no substance in the alleeation that the concerned Members
of Parliament have incurred disqualification under Section
8, BA, 9A or 10 ol the Representation of the People Act,
1951,

And whereas the tiection Commission has given its
opinion (vide Annex) that Shri O Tepcha and Shri Nakul
Das Rai have not incurred any disqualification under
Section 8, 8A, 9A or 1001 the Representation of the People
Act, 1951, as alleged :n the petition and, therefore, the
question of disqualificieion under sub-clause () of clause
(1) of article 102 of the Constitution does not arise;

Now, therefore. I AP.J. Abdul Kalam, President of
India, in exercise ol the powers conferred on me under
clause (1) of article 1033 of the Constitution, do hereby
decide that Shri G.T. Lepeha and Shri Nakul Das Rai are
not subject to disqualitication on the grounds raised in the
present petition.

President of India

16th February, 2007

|1, No. H-11026(46 )/2006-Leg. TT] -

Dr. BRAIM AVTAR AGRAWAL, Addl. Secy.
ANNEX
ELECTION COMDMISSION OF INDIA
Inre:

Alleged disquaiification of Shri O.T. Lepcha, Member
of Parliament (Rajva Sebhz) and $hri Nakul Das Rai,
Member of Parliament (1 ok Sabha) under Article 102 (1)(e)
of the Constitution,
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Reference Case No, 91 of 2006

[Reference from the President under Asticle 103 (2)
-of the Constitation]
: OPINION _

This is a reference dated 21st June, 2006 from the
President of India, under Article 103.(2) of the Constitution,
seeking the opinion of the Election Commission on the
question whether Shri O.T. Lepcha, Member of Parliament
(Rajya Sabhd) and Shri Nakul Das Rai, Member of
Parliament (Lok Sabha), have become subject 1o dis-
qualification for being Member of the House concerned
under Article 102 (1 )} e) of the Constitution, o

2. The question of alleged disqualification of Shri
O.T. Lepcha, Member of Parliament (Rajya Sabha) and
Shri Nakul Das Rai, Member of Parliament (Lok Sabha)
(respondents) was raised in a petition dated 13th June,
2006, submitted to the President by Sh. H. R. Pradhan,
State President, Bharatiya Janata Party, Gangtok, Sikkim.

3. The allegation in the petition is that'the respondent
MPs, have been provided with the facilities of car, free
fuel, driver, staff, telephone, etc. by the Stdte-Govt. of
Sikkim, without any work or responsibility. According to
the petitioner, this is a corrupt practice and the respondents
‘have incurred disqualification under Article 102 (1) (e). In
support of the allegation, the petitioner furnished a copy
of the Sikkim Govt, Gazette No. 497 dated 30th November,
2004, publishing the State Govt. of Sikkim’s Notification

No.112/HOME/2004 dated 27th November, 2004 detailing

the facilities to be accorded to the-Membets of Parliament

from Sikkim by the Department of Parliamentary Affairs, -

Govt. of Sikkim. The petitioner stated that public money
to the tune of a minimum of Rs. 59,450 per month is spent
on each of the two respondents without any rhyme or
reason.

4. As per the provisions of Article 102 (1) (e) of the

Constitution a person shall be disqualified for being .

chosen, as and for being, a member of either House of
Parliament if he is so disqualified by or under any Iaw
made by Partiament.

5. Asthe petition did not contain any mention about
the provision of the law under which the respondents are
alleged to be disqualified, the petitioner was asked, vide
the Commission’s letter dated 24th August, 2006, to
specify the provisions of the Constitution or the

Representation of the People Act, 1951, under which the

respondents were alleged to have incurred dis-
qualificatioh.

6. The Commission also wrote to the State Govt. on
28th August, 2006, to ascertain, whether the respondent
MPs were being provided the facilities mentioned in the

petition and whether they have been appointed to any

office by the State Govt., and if not, the basis on which the
allowances/facilities as alleged in the petition, were being
provided to them, over and above those which they are
getting as MPs from the Parliament.

7. The petitioner, in his reply dated 2nd September,

2006, stated -that the respondents have attracted dis-
qualification under Sectionis 8, 8 A, 9 A and 10 of the

Representation of the People Act, 1951. In a separate

communication of 25th September, 2006, the petitioner
referred to a letter dated 18-8-05 of the Land Revenue and
Disaster Management Deptt. of the Sikkim Govt, which
mentions about granting administrative approval to

certain items of works to be taken up under Calamity

Relief Fund allotted to different persons, This letter shows

a work involving Rs. 3 lakhs against Sh. Nakul Rai and

others. The petitioner has stated that Sh. Nakul Rai
mentioned in this letter is one of the respondents and that
this amounts to entering into a contract with the State
Govt. and hence the respondent Sh, Nakul Das Rai has

“incurred disqualification on this ground aiso.

8. The State Government, vide their letter dated 6th
October, 2006, in reply to the Commission’s letter dated
28th August, 2006, stated that the State Govt. has not
appointed the respondent MPs to any office. They
further stated that the respondents have been provided

‘an office room in the State Secretariat and staff, telephone

and vehicle have been provided for the functioning of the
office in the State Secretariat (as is the practice in some
other States), and that no pecuniary benefits in cash or

- otherwise have been provided to them,

9. In view of the fact that the respondent MPs are
not holding any office under the State Govt., there is no

question of any disqualification under Art. 102(1)(a).of the

Constitution. In fact the petitioner’s contention is that the
respondents have incurred disqualification under Sections
8, 8A, 9A and 10 of the Representation of.the People Act,
1951 and hence they attract the provisions of Art. 102(1)(g).
The allegations of disqualification under the said Sections
of the Representation of the Pcop]c Act, 1951, are examined
below :

a. Dlsquahficatmn under Section 8— This Sectlon
©* deals with disqualification for being chosen as,
and for being, Member of Parliament or State
Legislature, on conviction by a Court of law for
criminal offences. In the petition, it is not the case
of the petitioner that the respondents have been
convicted for any offence. In fact, the petitioner
has submitted that the Commission may consider
convicting the respondents for drawing facilities
from two sources. Quite clearly, the Commission
is not the authority to impose conviction on the
respondents as contended by the petitioner. In
view of the admitted fact that the respondents are
- not convicted for any offence mentioned in
- Section 8 of Representation of the People Act, -
. 1951, there is no question of any dlsquallflcatlon ‘
under Section 8. -

b. Disqualification under Section 8 A—This Section
provides that a person found guilty .of corrupt
practice by a High Court on the trial of an election
petition, by ar order under Section 99 of
Representation of the People Act, 1951, would be
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liable to disqualification for a maximum period of
six vears. In such cases, the matter is to be referred
10 the President and the President, after obtaining
the opinion of the Commission, delermines
whether the person found guilty of corrupt
practice should be disqualified, and if so, for
what period. Thus, for disqualilication of the
respondents under Section 8A, {irst of all, there
should be an order of a High Court in an clection
_ petition finding the respondents guilty of any of
the corrupl practices mentioned in Section 123 of
the Representation of the People Act. 1951, In the
present petition, there is no contention that the
respondents have been found by & Court to be
guilty of having committed any corrupt practice.
In these circumstances, there is no disquali-
fication under Section 8A in the present case.

. Disqualification under Section 9A—This Section
provides for disqualification of a person on
account of subsisting contract enlered into by
him with the “appropriate Govt.”, in the course of
his trade or business, for supply of goods to, or
for execution of any work undertaken by that
Govt. The ‘appropriate Govt.” as defined in
Section 7(a) of the said Act, for the purpose of
membership of Parliament is the Central Govt. In
the instant petition, there is no averment that the
respondents have entered into any contract in
the course of their business or trade wilh the
Central Government. In any case, if at all any of
the events including the work permission under
the Calamity Relief Fund is lo be treated as
contract, it would still not attract disgualification
for membership of Parliament, as these contracts
are, by the petitioner’s own contention. with the
State Govt. and not with the Central Govi.
Thesefore, Section 9A does not apply in the case
of the respondents.

. Disqualification under Section 10—Scction 1)
deals with disqualification of a person for being
the Manager, Secretary or Managing Agent of
any Company or Corporation in which the
appropriate Govt. has a share 0f 23 % ormore. In
the case of the respondents, the petitioner has
not pleaded that they are holding any office. The
State Govt. has also clarified that the respondents
have not been appointed to any post. In the reply
by the petitioner, he has stated that the respon-
dents have been drawing facilities 1o the tung of
about Rs. 6 lakhs annually from the Sigte Govt.,
and this cannot be possible without holding an
office under the Sikkim Govt. by a “secret’
contract. Here again, the requirerient of Section
10 is that the office held by a person should be in
a company;/corporation in which the “appropriate
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Govt." has ashare of 25 % or more. In the present
case, since the guestion is with regard to member-
ship of Parliament. to attract the provisions of the
said Section 10, the office should be in 2 company/
corporation under the Central Govl. Therefore,
even I the respondents are holding any office in
a company under the State Govt. as vaguely
alteged by the petitioner that would still not attract
any disqualilication under Section 10 as far as
membership of u Hoeuse of Parliament is concerned.

10, The Commission has considered all aspects of
the matter in the light of the submissions made by the
pelitioner, the clarificaions obtained from the State Govt.
of Sikkim and the legal position, vis-a-vis the contention
in the petition that the respondent MPs have attracted dis-
qualification under Sections 8, 8A, 9A or 10 of the
Representation of the Peaple Act. 1951, and consequently
the respondents should be declared as disqualified for
being Members ol the Parlianient dnder Art. 102(1)(c) of
the Constitution.

L1. Inthe instant case, it 1s an admitted position that
the respondent MP« are nol holding any office under the
Central or State Govi, They have been  admittedly
provided certain Lactlities by the State Government, over
and above what thewv are entitled to as MPs. The
Commission is not the anthority to consider the propriety
of granting such additional facilitics at the cost of the
State Exchequer. In the present procecedings, the
Commission is onfy concerned with the question whether
the respondents have incurred any disqualification under
Art. 102{1)(a). It has been scen that there is no subslance
int the allegation that the respondents have incurred
disqualification under Sections 8, 8A, 9A or 10 of the:
Representation of the Peaple Act, 1951,

12. 1n view of the above, the Commission is of the
view that Shri O.1. Lepeha Member of Parliament, (Rajya
Sabha) and Shri Nakui Dus Rai, Member of Parliament
{ Lok Sabha), have not incurred any disqualification under
Sections 8, 8BA, 9A or 10 ol'the R.P.. 1951 as alleged in the
pelivion and. theretore. the question of disqualification
under Art. 102{1)v) dues not arise. The reference is
accordingly returned with the opinion under Article
103(2) that Shri O. T. Lepchy, Member of Parliament (Rajya
Sabha) and Shri Nakul Das Rai. Member of Parliament (Lok
Sabha) are not subjeet to disqualification on the ground
raised in the presens poetition,

Sd- - Sdv-
{S.Y. Quraishi) (N. Gopalaswami)
Election Commissioner Chief Election Commissioner
Sdi-
(Navin B. Chawla)
Eluction Commissioner
Place: New Delhi
Dated: 13th December. 2006
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