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MINISTRY OF LAWAND JUSTICE -
(Legislative Department)
NOTIFICATION
New Delhi, the 28th November, 2007

$.0.1997(E).—The following Order made by the
President is published for general information :—-

ORDER

Whereas a petition, under clause (1) of article 103
of the Constitution has been submitted 1o the President by
Shri Milind Sakharam Pakhale, Nagpur, Maharashira (here-
inafter referred to as petitioner) raising the question of
alleged disqualification of Smt. Supriya Sadanand Sule,
Member of Parliament, Rajya Sabha (heremafter referred to
as respondent);

And whereas the petitioner has stated that the
respondent in her affidavit dated the 5th September,
2006 submitted before the Returning Officer along with
nomination paper filed for election to Council of States
from Maharashtra State, against item related to *“DETAILS
OF IMMOVABLE ASSETS AS ON 31-8-2006, had
mentioned that she own a flat at Lucky Tower Grange Road,
Singapore, as an asset in joint name with her husband and,
therefore, the respondent due to ownership of property in
Singapore is disqualified to be candidate under sub-clause
(d) of clause (1) of article 102 of the Constitution;

And whereas the petitioner stated that Returning
Officer without examining the fact, whether the respon-
dent dee to ownership of property in Singapore is

disqualified to be 2 candidate has further referred to Immi-
gration Act, 2006 and National Registration Act of the
Singapore Government which is stated to entail that own-
ing a house there would amount to owing allegiance/ad-
herence to law and rules/loyalties of a foreign State and
the petitioner thus contended that the respondent has dis-
qualified and should be declared as such under sub-clause
(d) of clause (1) of article 102 of the Constitution;

And whereas the opinion of the Election Com-
mission has been sought by the President under a refer-
ence dated the 11th July, 2007, under clause (2) of article
103 of the Constitution on the question of alleged disquali-
fication of the respondent, for being a Member of Parlia-
ment (Rajya Sabha), under sub-clause (d) of clause (1) of
article 102 of the Constitution; '

And whereas the Election Commission noted that
the respondent elected as a Member of Parliament (Rajya
Sabha)at the bye-election from Maharashira State, held in
September , 2006 and the respondent’s own case is that
prior to her election as Member of Rajya Sabha, she was
having a flat in Singapore and thus, the alleged disqualifi-
cation of the respondent, if at all, was existing prior to, or at
the time of her election as a Member of Parliament (Rajya
Sabha), that is to say, the present case is a case of pre-
election disqualification, if at all any disqualification is at-
tracted; '

And whereas the Election Commission has given
its opinion (vide Annex) that the question of alleged dis-
qualification of Smt, Supriya Sadanand Sule, being a case
of pre-election disqualification, if at all, cannot be raised
before the President under clause (1) of article 103 of the
constitution and, therefore, the present petition is not main-
tainable before the President in terms of clanse (1) of article
103 of the Constitution;

Now therefore, I, Pratibha Devi Singh Patil, Presi-
dent of India, do hereby hold that the above-mentioned
petition is not maintainable under clause (1) of article 103
of the Constitution.
4th November, 2007

President of India

| [F. No. H-11026 (14)/2007-Leg. II]
Dr. SANJAY SINGH, Jt. Secy. and Legislative Counsel

- ELECTION COMMISSION OF INDIA
Reference Case No.9 of 2007
{Reference from the President under Article 103 (2) of
the Constitution of India]
In re : Alleged disqualification of Smt. Supriya Sadanand
Sule, MP (Rajya Sabha) under Article 102(1) (d) of the
Constitution of India.
OPINION

A refcrence dated 11th July, 2007, was received from
the Prestdent, secking the opinion of the Election
Commission under Article 103 (2) of the Constitution of
India, on the question whether Smt. Supriya Sadanand
Sule has become subject to disqualification for being



4 THE GAZETTE OF INDIA : EXTRAORDINARY

[PART II—Sge. 3(ii)]

Member of Parliament (Rajya Sabha), under Article 102 (1)
(d) of the Constitution of India.

2. The above question arose on a petition without date,
submitted by Shri Milind Sakharam Pakhale, Nagpur,
Maharashtra, to the President, under Article 103 (1) of the
Constitution of India, raising the question of alleged
disqualification of Smt. Supriya Sadanand Sule, a member
of the Rajya Sabha (respondent), for being chosen as, and
for being, 2 member of Parliament (Rajya Sabha), under
sub-clause (d) of clause (1) of Article 102 of the Constitution
of India. In the petition, the petitioner has stated that the
respondent filed her nomination paper to contest the bye
election to the Rajya Sabha from Maharasthra State on
5-8-20006 , before the Returning Officer alongwith the
affidavit stating the financial and property status in detail
as required. The petitioner further stated that the
respondent in her affidavit, against the item related to
“DETAILS OF IMMOVABLE ASSETS AS ON
31.8.2006", had mentioned about owning a flat at Lucky
Tower Grange Road, Singapore, as an asset in joint name
with her husband. The petitioner further stated that the
Returning Officer without examining the fact, whether the
respondent due 1o ownership of property in Singapore is
disqualified to he a candidate under Article 102(1)( d) of
the Constitution, wrongly accepted her nomination paper.
The petitioner further stated that as per the material available
on the website of the Government of Singapore for Housing
Depariment, the Housing Policy of the Government of
Singapore is such that owning a house there amounts to
owning allegiance t0 the nation. The petitioner stated that
the Immigration Act, 2006 of the Singapore Government
entitles the emigrant only to tenancy right and that too
after they complete all legal formalities and submit all
necessary documents as required under the aforesaid Act.
The petitioner further stated that the respondent, by virtue
of ownership of the property in Singapore, has to comply
with the directions of the Government of Singapore, and
such an obligation would amount to owing ‘allegiance/
adherence o law and rules/loyalties of a forcign state. The
petitioner has also referred to National Registration Act of
Singapore. He has contended that the respondent is
disqualified and should be declared as such under Article
102(1)(d) of the Constiution. '

3. The respondent was elected as Member of Rajya
Sabha at the bye-election from Maharashtra State, held in
Sept. 2006, to fill up the vacacy that arose on 10th July,
2006 due to death of the then sitting member of Rajya Sabha,
Shri V. C. Chavan. The respondent’s own case is that prior
to the respondent’s election as a member of the Rajya Sabha
at the bye- election held in September, 2006, she was having
a flat in Singapore. Thus, the alleged disqualification of
the respondent, if at all, was existing prior fo, or at the time
of her election as a member of Parliament (Rajya Sabha);
that is to say, the present case is a case of pre-election
disqualification, if at all any disqualification is attracted.

4, It is well settled that under Article 103 of the
Constitution of India, the jurisdiction of the President to
decide question of disqualification of a sitting Member of
Parliament arises only in the cases of disqualifications
incurred after the election as a member of the House. The
jurisdiction of the Election Commission to inquire into such
question of the alleged disqualification, on being referred
to it by the President undér Article 103(2) of the

. Constitution, also arises only in the case, of post-election

disqualification. Any question of pre-election
disqualification, i.e. disqualification from which a person
was suffering at the time of, or prior 0 his election, can be
raised by means of an election petition presented in
accordance with the provisions of Article 329(b) of the
Constitution read with Part-VI of the Representation of the
People Act, 1951, and not under Art. 103(1). Reference is
invited, in this connection, to the Supreme Court’s catena
of decisions in Election Commission Vs. Saka Venkata Rao
(AIR 1953 SC 201); Brundaban Naik Vs. Election
Commission (AIR 1965 SC1892); Election Commission Vs,
N.G.Ranga (AIR 1978 SC 1609); etc. In a very large number
of other similar cases in the past, the Commission has given
similar opinion, on the references made to it by the President
and the Governors of the States. The Commission’s opinion
in Reference Case No. 13 of 2006 regarding alleged
disqualification of Prof. Vijay Kumar Malhotra, MP,
Reference Case No. 34 of 2006 relating 1o alleged
disqualitication of Sh. Ganesh Singh MP, Reference Case
No. 86(G) of 2006 relating to certain Members of Bihar
Legislative Assembly, and Reference Case No. 87(G) of
2006 relating to alleged disqualification of Shri Mahant
Ram Sunder Das, Member of Chhattisgarh Legislative
Assembly, are a few recent instances of this nature.

5. In view of the well-settled constitutional
position referred to in para 4 above, the question of the
alleged disqualification of Smt. Supriya Sadanand Sule,
being acase of pre-election disqualification, if at all, cannot
be raised before the President under Article 103(1) of the
Constitution. The Election Commission also has no
jurisdiction to express any opinion on the question of such
alleged pre-election disqualification. The present petition
is, therefore, not maintainable before the President in terms
of Article 103(1) of the Constitution.

6. The reference received from the President, in
the present case, is accordingly, returned with the opinion
of the Election Commission of India, under Articie 103 of
the Constitution, to the above effect.

(Dr.8.Y.Quraishi) (N.Gopalaswami) (NavinB. Chawla)
Election Chief Election Election
Commissioner Commissioner Commissioner

Place : New Delh.
Dated : 5th September, 2007.
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