TFat v B uer-33004/99 REGD.NO. D, L.-33004%9

Che (‘Safette of C_Jnclia

WITT [l — @S 3—3T-WE (i)
PART Il—Section 3—Sub-section (ii)

wifirrw ¥ Wb
PUBLISHED BY AUTHORITY

¥ 1466] ¢ fawett, wwaw, JEwy 28, 2007 /30K 7, 1929
No. 1466 NEW DELHI, WEDNESDAY, NOVEMBER 28, 2007/AGRAHAYANA 7, 1929

(vt favmT)
aftrgerr
8 feeell, 28 AR, 2007

RT3, 1998(3:)—mgqﬁ|mﬁmwﬁmf‘aﬁ§aaﬁmmwﬁwrﬂa%
fora v femar st @ — -

o eEE o Ww, TR R Hiw wihy, sweEs (R T wwd gven
6T T 8) FRT Ui Y wawH % AT 103 F T (1) F e st oo FeikE
a7, FHg vew (Fw an) (Fd va oo ovem sweadt T T €) @ etfiretae fdan
& HEY W 39 38T g ARG 12 WE, 2007 Y Aot SR H W

R gl 3 9% wo v ¥ T vl 3 @ o i & s e, e
Y HRT, TG, FEATIER H SEGE F T A A Hr o AR awt Afafew s
% T 7 it fFg o & gver 39 12 fER, 1997 # dfed S faenfarr wmafoe,
Iege i foeer, SEme, SEERER A wftafea fer mn o 1 9w ww w e
WA a9 W TAIH /T & T H Fa1 I @ 8

i A 3 7 e R & B vl 1980 @ WS v T b ol o Sah
el ah:ﬁwmmwﬁﬁmmtmaiﬁmwwwmm%

4802 G112007 n



THE GAZETTE OF INDIA : EXTRAORDINARY [Part I-—Sec. 3Gi))

A I INH TN W 0 9 WouE & SRR 102 F WS (1) ¥ TEE (F) F
vty s & ol T 9ER IEA Pt svE Wt Y

- A gt gR wieum & ST 103 F @ (2) F i a)iE 18 S, 2007 F

e TR weodt & WRm & ot 102 ¥ @ (1) F IvEE (W) F oanf Wwg

( m):rmﬁrﬁ%m Avwrhma P & W= & 9 frefe s 5
I wity v

Ar frateT s 3 ax ook e ¥ e aeodt A afvsia Frdar = e O
sl @ waifge ¥ 9t i weoell & oniwr-mE, 2004 § U AR FafeR § adAE @ '
% W5 % 37 ¥ fatee @ T wg 9 # ¢ 9 Wi 9 o Feeeag e
we &, i &aer e wiaffuea afufeam, 1951 % w-6 & W ofsa dfaum & ag=s
329() F I % SR W F T U Frare aifan R & Sew o ww ¥

- 3R freteR SR A 9E 19 (STE gRY) @ ¥ RF vl W afiweiag B o
WeH, TEt A INHT e IWA! qaaet @& i aga @ ¢, Prde o e # ol swi A
IHFHT THY TAHH T AH H IR ST 95T 9 €, 9% Farem-qd Rdar i amen
TR FER, Rk FE AT ST g f A @ W & AR 13 F G (1) F
FrereeaR Tgefe % W Samn E o W, 3l swfeiT At w@R g

e, I, ¥, afenn & wdte, W i ety 9 sfvfifE st € sw
Ifecfiaa o faum & e 103 & @ (1) F o ae D gt § o

4 TR, 2007 O U

(@ G 9.-11026( 11)72007-faurdt 11]
el 49 fog, 9gw wfa ga' oyt gt




[Pt =g 3(ii)] VA & USTT : SR

are Frafes amam
2007 &t FEw qen |, 7
[Hfaum & JF=% 103(2) # WA wgafy & fdw)

frdyr ;. 9 & wfaum B 3F=R 102 (1) (F) & i st Wrena sl 5=,
WEE TR (Eiw 9 # Afasfaa Freda |

™

TRA & Iy | WlREm S R 103(2) B T adw 18 T, 2007 @
v il wma gon a1 e g9 99 R Pt s o v A g & o sit
<R e T URE @ AR @ aaw 102(1)(@) B o Wy e (v
) 8 % forg Prfda & o & |

2, SRR 7 A W e, TR my ohe wBR, s gw
Tl B ARE @ [RUE @ FTRR 103(1) B I wRE A9 12.05.2007 B
TR ¥ S g P AR @ WRE @ IR 102 @ TE (1) @ STES (3)
@ i o <Rrere Frefe T, A T wew (Tall) #, dug e (o a)
3 wew 3 W i g1 9 ik AW woww dN @ Ry sl fede @ e @
Sor T & | Afyest # ardt A 3w wu 5 & R penlt AR g ot ¥ ike
e fran feR wafe gww waie Ruoew, e, e d
- yerEmEd F W XA ww v f R T ¢ wenft moem R s=




THE GAZETTE OF INDIA ; EXTRAORDINARY [Paxr II—Sec. 3(ii)]

Rrerer, Prve STty AR, IR, STERRITE ¥ arETE B W N T W% W@ o |
I A T R e fvw & 5 vl @) viier RS v Rurem 3 afifew
W%Wﬁuﬁﬁamwmsﬁ?ﬁ12.12.199?$‘r¢1%amﬁmﬁm

Wﬁmﬁwﬁqﬁaﬁmwmimﬁ%uﬁmmm%ﬁmﬁﬁm |

TN TH BT AHA GO W A AT 102(1) (F) B diwa smen & wife el
B Al AR FU W I WHR B o § ol gafiy weedt qorme o0 wWER
PTG AT FT RN R W I TR TN s o 2 R
ydt A AT WER A JAUE D UG D AR IR T & wHg oo D w9 H q
THR A B W Ay # | g A gu At ¥yt o ad 1980 ¥ Wiy waw
& WA P 9 B g Prffa s@ A am ot &

3. 7ol & afie-uE, 2004 F gy wERY PrateAl ¥ 144 A TN D W B W
freffee fear mar an | Il 9§ R R afed, sewemE @ gE @1 afwr
Rfm & ol afETa g9 gWE B IE B Te AR e @ 2 R e
TNy & 9= Rerew § sfiRed srams @ w0 § ot g 9/ & v 9ika
55 Refier wmafie, soat Trafis R, e, sereer § affifem R
W W 12.12.1997 W IHGH/AAE & FH WA FY W@ ¥ | T8 WIRH g I
oa & 5 vl s, 2004 § §Y WHRW Pratee § aEEE A N B waRd B
w0 ¥ S et ¥ BT R g ol S TR ST/ B S 1 e
TR M | T eR, yeelt Y afiwlim Fedan, oel 9 Swe Wew adme A
w1 P W & 8, At o Fdar g2 & O 98 Fetve-gd o 2

4, maa%#ﬁaﬁa%aaﬁzms%wﬂﬂuﬁmﬁa%%m%ﬁ%ﬂm
W @ Pl B I W R w9 B IsuR @ afteRa dae 3 A §
® S &t & R PréT 957 & 9w B w1 ¥ Fate & veer ST @t 1§
¥ | Prafe omim & e Rie Préar @ 3wl w, el gm0 Wi @ ok
103(2) ® el wQ fdw fFy 9 W e W @t AERa dad RakE-TE



[ sy 11—0% 3(ii)] : I W1 TR . TR

Preken & 7 3 @ SgqE O & | Praegd o Pk, omifq Pt % T @
T 9w @ Remm ko o 98y A RPRe aftfem, 1951 @ w6 B
W ufed WM B e aee(w) P SUddl & TR wwga At 0§ e faafew
o g & Tor o wE & 7 % 9w 103(1) B o | ¥ Wy # P
TN T T dFel V9 (AR 1953 TR 201); 499 RS T Prfer
AT (YATESTR 1965 TWH 1892); fratam sma W wA.oh. @ (gamdeR 1978
TEH 1608); R B W ¥ S=Ew wEET @ Rl N o e w1 SR
fo o 8 | Q@ A o R HeR & o amia § s ¥ wsufy afv wodi @
TTElt Z AT 3 Ry T P B e ¥ g TR o v @ | e o
TAR T, Wag Wew o afveia fPdm & W 2006 B Fréw s €. 13,
A oy g, g Wew R PR Fréar § Wi 2006 1 AT €. 34, R

e e @ SRimy wewl ¥ Wik 2008 B S AT €. 86(8) IR M WA W

YR 99, wew witwg Rum o &t IR frdar 9 wEfa 2008 o Pda
aren 3t 87(8) ¥ et A W W PR P Fo A & B Rfewz €

5. 1481 @ v, Rrge 1T W, 2oo4ﬁﬁ?mwm,aﬁwwﬂ1émaﬁaé
1989 ¥ WK B IR A® W & Wl ¥ wv A fraifem gor an | @t R, ard
Yucadf P 1980 A PRET v M wm A ¢ | 7wl T IR E B WP R
7 vl ¥ gt N sl Prdar &1 o Aele ¢ R®IfF 97 w80 # Iwet
W I A AR B TR W g e @ @ ot |
mﬁ,mmmmmmﬁsmﬁmﬁﬁmmmiszﬁwﬂq
Préw wmTel T SR aE-mnf Sl A # ok s v R o s
TR qTS TURVE W e gR1 T o aren =iy wfhar @ Rigiet @
T o & | R figia 3w, rren ween @ @Y Ree Side 18
® A 2§ o Al 30 g R T8 o g o9 § IamERe & o
fref TR T @ wRv Pvete & T & | 4 Awret ¥, ot 78 v, R



THE GAZETTE OF INDIA ; EXTRAORDINARY ; [Paxr II—SEC. 3(ii)]

fate &) 7R & 1 o, SwR T T wEite W A IWS g WH W @rd
Ry oM & sry TN waT o e T IE T & A1 wiE wed W @9 @
a1, wems e ¥ afte @) e o & ok ol @) RY ¥ iR e R
2 | 89 IPR, SWE e Rigia & wam o9 57, Tl B e 9 B e
? WA I D a0 gl P& o1y, T8 9 Suet Wi xRt adEE
e ¥ qd Wl # wewrr § @dfte & 99 w9 Pedw @ oo vw ¥ W
7T §Y ¥ |

6. R ¥ 4 ¥ Riffe guln wilRkwfe A & an § w@@ [ < Rea
FrefEr o o sl Prée & W ), 9w a@ adue A W s, 149
s WA IHH TOH HeRral F1 69 4 gk P aman ¥ o) Fafeeegg A
B AMAl BN B BRU WU & e 103(1) @ adH Sorm wf 1 wwar |
fratem smim & e f W afvee Priee-gd fréa @ 1@ w— 9 w9 afrae
= B aReRe T8 ¢ | oE 0 [ el @ e o s & s
P &1 gw Pl 8 1 o, T oYt WRum @ AR 103(1) & Ree &
FER Tl B aHe T Ay A8 # |

7. TR IdWE Wwe ¥ weEl § wa e @ wRum 3 ok 103 B o
Re Frataw sman ot SR Mg A 1T B WY AIE AT I R

¥. B. ¥
(. 7. ) (. Tirarereal) (7w &, ||
Frafe smger e fate srgea Frater amge
e T Rt




[ 11— 3(ii)) T T QSR ; STETRY

MINISTRY OF LAW AND JUSTICE
(Legislative Department)
NOTIFICATION
New Delhi, the 28th November, 2007
8.0. 1998(E).—The following Order made by the President is published

for general information :— -
ORDER

Whereas a petition dated- the 12" May, 2007 raising the question of
alleged disqualification of Shri Ratilal Kalidas Verma, Meinber of
Parliament (Lok Sabha) (hereinafter referred to as the respondent) under
clause (1) of article 103 of the Constitution has been submitted to the
President by Shri Hasmukh C. Patel, Gujarat Pradesh Congress Committee,
Ahmedabad (hereinafter referred to as the petitioner);

And whereas, the petitioner has stated that the respondent previously
served as a teacher in Gnanoday Hindi High School, near Jagannath
Mandir, Jamalpur, Ahmedabad and after having been declared as a surplus
teacher therc he was absorbed in Pandit Nehru Vidyavihar Secondary,
Higher Secondary School, Beharmpura, Ahmedabad on the 12" December,
1997. He has been serving as a. Teacher/Principal in the latter Tor the last
seven years; | .

And whereas the petitioner has stated that the respondent has been a
Member of Parliament since 1989 and as the State Government has ¢onircl
over his duties and functions, he has been holding an office of profit and
therefore his case is squarely covered under sub-clause (a) of clause (1) of
article 102 of the Constitution, thereby attracting disqualification;

And whereas- the opinion "of the Election Commission has been
sought by the President under a reference dated the 18" June, 2007 under
clause (2) of article 103 of the Constitution on the question of alleged
disqualification of the respondent for being a Member of Parliaracnt (Lok
Sabha) under sub-clause (a) of clause (1) of article 102 of the Constitution;

And whereas the Election Commissjon has noted that the question of
alleged disqualification of the respondent relates to a period long before the
respondent’s election as a Member of the current Lok Sabha at the general
election held in April-May, 2004 and hence is a question of pre-election
disqualification which can be.raised only by means of an election petiiion
presented in accordance with the provisions of article 329(b) of the
Constitution read with Part-V1 of the Representation of the People Act,
1951; :

S——
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And whereas the Election Commission has opined (vide Annex) that
the question of alleged disqualification of the respondent as regards his
membership in earlier Houses is infructuous and, so far as his present
membership in the current Lok Sabha is concerned, it being a case of pre-
election disqualification, if at all any disqualification is attracted, cannot be
raised before the President in terms of clause (1) of article 103 of the
Constitution and, therefore, the petition is not maintainable;

Now, therefore, 1, Pratibha Devisingh Patil, President of India. do
hereby hold that the above-mentioned petition is not maintainabie under
clause (1) of article 103 of the Constitution.

| 4th November, 2007 President of India

[F.No.H-11026 (1 I)Q007-Leg. II]
Dr. SANJAY SINGH, Jt. Secy. and Legislative Counsel
ANNEX
ELECTION COMMISSION OF INDIA |
Reference Case No. 7 of 2007 _
[Reference from the President under Article 103 (2) of the Constitution of India]

Inre: Alleged disqualification of Shri Ratilal Kalidas Verma, MP (Lok Sabha) under Article 102 (1)
(a) of the Constitution of India.

OPINION

A referencé dated 18™ June, 2007, was received from the Pmsiden;, seeking the
opinion of the Election Commission under Article 103 (2) of the Constitution of India, 6n
the question whether Shri Ratilal Kalidas Verma, has become subject to disqualification
for being Member of Parliament (Lok Sabha) under Article 102 (1) (a) of the Constitution

of India.

2. The above question arose on the petition dated 12.05.2007, submitted by Shri
Hasmukh C. Patel, Gujarat Pradesh Congress Committee, Ahmedabad, to the President,
under Article 103 (1) of the Constitution of India, raising the question of alleged
disqualification of Shri Ratilal Kalidas Verma, a member of the Lok Sabha (respondent),

for being chosen as, and for being, a member of Parliament (Lok Sabha), under sub-
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clause (a) of clause (1) of Article 102 of the Conétitutio:i of India. In the petition, the
petitioner has state& that the respondent has been serving as a Teacher{Pﬁncipal in
Pandit Nehru Vidyavihar Secondary, Higher Secondary School, Beharmpura,
Ahmedabad for the last seven years and prior to this, the respondent was working as 2
teacher in Gnanoday Hindi High School, near Jagnath Mandir, Jamalpur, Ahmedabad.
The petitioner has further stated that the respondent wa;s declared as a surblus teacher of
the Gnanoday Hindi High School and was absorbed in Pandit Nehru Vidyavihar
Secondary School on 12.12.1997. The petitioner has further stated thﬁt the case of Shri
Ratils! Kalidas Verma is squarely covered under Article 102(1)(a) as the State
Government has control over the duties and function of the respondent and th&efore, the
respondent has been holding an office of profit since 1989 under the State Government
of Gujarat. The j)etitioner has also stated that the respondent has_taken benefits from
the State Government against the post of Teacher and also as 2 member of Parliament. In
view of these, the petitionér has sought disqualification of the respondent for being

chosen as a Member of Parliament from 1989.

3. The respondent was elected as Membe: of the 14™ Lok Sabha at the general
election held in April-May, 2004. The petitioner has enclosed a copy of the information
obtained under RTI Act from the Distt. Education Officer, Ahmedabad to the effect that
the respondent has been serving as a Teacher/Principal in Pandit Nehru Vidyavihar
Secondary, Higher Secondary School, Beharmpura, Ahmedabad since 12.12.1997, on
absorption after being declared surplus teacher of the Gnanoday Hindi High School. This

evidently shows that long before and prior to, the respondent’s election as a member of

Y802654/07 —2
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the current Lok Sabha at the general election held in April-May, 2004 he was holding the
said post of Teacher/Principal. Thus, the alleged disqualification of the respondent, so far
as his current membership in Lok Sabha is concemed, is pre-election disqualification, if

at all any disqualification is attracted.

4. It is well settled that under Article 103 of the ,Constitution of India, the
jurisdiction of the President to decide question of disqualification of a sitting Member of
Parliament arises only in the cases of disqualifications incurred after the election as a-
member of the House. The jurisdiction of the Election Commission to inquire into such
question of the allegéd disqualific.ation, on being referred to it by the President under
Atticle 103(2) of the Constitution, also arises only in case of post-election
disqualification. Any question of pre-election disqualification, i.e. disqualification from
which a person was suffering at the time of, or prior to his election, can be raised by
means of an election petition presented in accordance with the provisions of Article
329(b) of the Constitution read with Part-V1 of the Representation of the People Act,
1951, and not under Art. 103(1). Reference is invited, in this connectioﬂ, to the Supreme

Court’s catena of decisions in Election Commission Vs. Saka Venkata Rao (AIR 1953

SC‘ 201); Brundaban Naik Vs. Elgt.i’on Commission (AIR 1965 SC 1892); Election
Commission Vs. N.G.Ranga (AIR 1978 SC 1609); etc. In a very large number of other
similar cases in the past, the Commis;ion has ‘given‘similar opinion, on the references
made to it by the President and the Governors of the States. The Commission’s opinion
in Reference Case No. 13 of 2006 regarding alleged disqualification of Prof. Vijay

Kumar Malhotra, MP, Ref. case No. 34 of 2006 relating to alleged disqualification of Sh.
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Ganesh Singh MP, Reference Case No. 86(G) of 2006 relating to certain Members of
Bihar Legislative Assembly, and Refércnce Case No. 87(G) of 2006 relating to alleged
disqualification of Shri Mahant Ram Sunder Das, Member of Chhattisgarh Legislative

Assembly, are a few recent instances of this nature.

5. Prior to the membership of the 14™ Lok Sabha, which was constituted in May
2004, the respondent was el‘ect.ed as member of the Lok Sabm si# times cqnsecuﬁvely
since 1989, In the petition, the petitioner has sought disqualiﬁcation of the respondent
from 1989, It is to be mentioned here that the question of alleged disquaiification of the
respondent in the earlier Houses, is iﬁfructuoﬁs at this stage, as his membership in the
House had already come to an end long before the pmsént petition was submitted. In
this context, it has to be borne in mind that the proceedings beforg.the Commission in
reference cases under Arﬁcle 103 and 192 are ‘quasi-judicial in nature and the
Commission follows the principles of judicial procedure adopted by the Courts to the
extent possible, while dealing with tendering of opinion. As a general principle, the
Courts look into live issues between the parties and do not undertake to decide an issue
which is purely academic or has become infructuous on account of any supervenhing
event. In cases where the candidate whose election was under challenge ceased to be a
member of the House concerned, on his death or on account of his resignation from the
seat in ihe Hoi_nse concemeci or wheré ..tl-:c House ﬁself got dissolved, the.Supretlne. Court
has treated the appeal as infructuous and dismissed the appeal as such. Thus, going by
the above judicial principle, the question of alleged disquali_ﬁgaﬁoh :‘ of the respondent

for being chosen as mcmbﬂf of the Lok Sabha, so far as for his membership in the
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Houses, prior to the current membership is conceme_d, became infructuous when those

Houses were dissolved.

6. In view of the well-seitled constitutional position referred to in para 4 above, the

question of the alleged disqualification of Shri Ratilal Kalidas Verma, so far as his

present membership in the current Lok Sabha, i.e., 14" Lok Sabha is concerned, being a

case of pre-election disqualification, if at all, cannot be raised under Article 103(1) of the
Constitution. The Election Commission also has no jurisdiction to express any opinion on

the question of such alleged pre-election disqualification. As regards the membership in

the previous Houses is concerned, the question of alleged disqualification is infructuous.

The present petition is, therefore, not maintainable before the President in terms of

Article 103(1) of the Constitution.

7. The reference received from the President, in the present case, is accordingly,

returned with the opinion of the Election Commission of India, under Artmle 103 of the

Constitution, to the above effect.

Sd/- Sd/- Sd/-

(S.Y.Quraishi) (N.Clopalaswami) (Naviit B.Chawla)

Election Commissioner Chief Election Commissioner Election Commissioner

Place : New Delhi.
Dated : 3™ August, 2007
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