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i o Aty YEE, §oE 5 (S aan) (R
Tod 3o TyErq At W T 2) gr agafa w whae
F 0% 103 B E (1) & i ot v o wEh, TEyg
wew (Fiw 7)) (For T sw@ avam el % T
?) # sifuwfom Frde w1 v 9@ U W 20 9,
2007 Y T e weqa =

ax 3w T A W we P 2 R oalt A
e wHetems, frer-aef (A e W wdR TR ) |
HUTTEH 20 IFHRE, 1993 B TF FYfaa snfq yHmT
d 5585 fma fEar o @i seEER I e 50
fafeer ot fz afesm € 19067/1996 & Wi afv@
2 FAET, 2004 B ARY B Ry # fen wfeez, €
FHAR TR A 9% dEas F0 gu o werdi <l @ wnfa
Tifeen &, S awaR snfa & @At §, Tuft 3@ d@aum
(srpgfas wnf) amw, 1950 ¥ fafafie w1 & sfemfaa
- fe man #, arm 30 wE, 2005 F1 OF SRV WA
fFm o ; _

iR EER T AMEeE R e ot
. 6631272005 §, Fa faren afe=e & 30 W8, 2005 &
4803 GI/2007 -

i SRY F faey wEa fea o, e frofa ok
foren afT=e 3 30 W€, 2005 F ARY H IR F a7 o
h 39 uE fry i o1 % 98 39 9 o Swan R
F MR TG 99 faferg ok o= & A | Fofa @)
= ¥ @ gu T fafvma =

i faen wfeee A, TeFRI g WA e W
faR w3 # UvER, 18 S, 2007 F 0F AR W@
o, fore % Sraeg faem T T wreaeff o = s
TG WA FE A uwd @ 2 S o wenfm w1 e
o AEER Wi (.9) | gy @ ol sufie v
Frpgfaa fa wo ® S T o o W @ adE
20 ERER, 1993 F STTgaa st o v o Hfafumr o ;

sl ar 3 T wfaa qeal B AR Woae <ea
& off fF yeedf sgfaa wfa @ geftm 9 ® 90 W,
Frfed wifa & forg amfem faslt wom | dog 5= 481
T ® dEm AR afhe 38 digum ® sk 102 #
i Frfea e e aifa

o rrafy griaea 11 ST, 2007 @ T AW

| Rt whER ® I 103 B @ (2) ® AU W],

TOg wEE (F [ Ft TR ® TR 102 F @S
(1) # 2nefi Yog wee (el an) & & foa srivefom
frEm & v W Fraie owdm w5 o3 Wil ®

alw frafe s 3 s wifantrn ol fafus
frerfidl ® o § e su AT W@ @ R el =t w
o UM B T $ w9 | el & aeag e wfaffee
wfufran, 1951 F UR 4 F o1efiT fonelt ordar &t =@ S A
I9 I ¥ 39 gfaa & e 9, S FF awm e
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2, wfaym % o1f=9% 102 % @e (1) % o off swgy &
siwda 7 smEm, S Wog W wewEmAM ® fou Frdaw
Ffuehfer ST 1 TURY B ¢ | 7@ THOTREE,
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ST | e U 79 Wi I8/ & Ay ormds e fam W
e SR A off WiawE @ ISt 103 B W (2) B
A4 W I W w5 19 e T S oaea t
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2 fr gl ot o aftn yOR 995 9 B0 St e e
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T WY WEAYE @ IR 103 % @ (1) @ fawE
el & wwe won 9 T2 R

3, 3=, ¥, whan 2efifee wder, SRa # T,
e fofr welt € f5 s sfeafan =few dfgwm &
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Tezafa § air@ 11 YA, 2007 #1 UF FRw g
g3 o, o e & Wiawm & s 103(2) & A
T W T Fratem s w v il v R e ot e
Al T, WA * Gfaum & SR 102(1) % o dag
T (W% T 'R W fau Frffa @ &

2. &R feafas v, uxgufa | G % gy
® AT 103(1) & e o @ whn e, 9oy ge
(e Y1) Wt TS 20-06-2007 Y Afaa | I ga,
e ST yow % s Hadg fafe & 9 s,
2004 ¥ gT 39 fratad A wie ww % fog Faifaa o =
e T i FEE TES (TE 9 B % fag frfde v
F UM R TR |

3. A1 BRI ISR AfEE W guiug wEe @
o ey 4 ¥ FF o i o Wi 4 20-10-1993
it Fefterars, foren st (S 1@ Wa FER e
2) Q wyTyde sryafya SR FHIO-ys Ted 5585 e

fra 2 | 3% o it i B ard@ 30-12-1993
(FS® 20-10-1993 & FA 7Tordt | 30-12-1993 foran T
?) W Wy w W e SR A @ A @
F A= Ft T off oit 7§ wafbm witewl | wiE o
Ffaura &t ¥ o 9 wE e IF wHW-wR O frem

%A olR o B TEYE ® WNR W S R e

3R T9 THR T YHOI-vE T ILqEH Saw
91 | T 9 T IW VLY WER A I F T T A |
WER A foel Afese B 91 w6 F1 e fa o | fen
wfere oir tom afusial 3 us w9 # o ol <=
frpet =l T WER W Teqa fFar w1 e A 2w T
T o i weaedt Tt sy, o ©F e fem i 8, @
ey T ¢ ol T o Wi (WeeR) ¥ gy
e o i e el 3 s mda 15-05-1996 3R
25-05-1996 F TR g1 Weaefl 1 ST AT 20-10-1993
® sgfud wfa oy & ©wg W R ow o faen
wiywIiEl & wEe SRy 3 fieg, 4 ve aa g 3
TS 351 e & aud uF fafas wwit fiz mfasw
W 19067/1996 1561 i ot 3R 3w I=7 4w o e
SRV I SMAfTa H 16T T 5-6-1996 1 U HaRe
ARV W | 3= e § HaflH SRy & IAuR
W, 4t viw @l el A 7w 7 2002 F IR w3 favm v
¥ grigfaa wift @ fog smfam s frafa &9 @ frafaw
gl iR fraifan gy | arh } 7 ok wom forem fw =@
7w fafre wifa 9 ey gevm el i 9 o g 3=
A & T UF oEE Wa fear | 3= = R
AT A 02-11-2004 % L9 gRI fie bt 1 fraem
e aiit forem wfvrde, wa wek R =t 78 Frw e e a
T 9| 1 U T | fafrea & fs o veaef veem wnfa
B TeY @A o ferel] €T AR S B QW HE T wafwq
THFH B GEE F HER I B IWER SR AR
Wi | A} e ok o R e e wiwee A
TG 30-05-2005 1 UF FRW v forar foew 4 wawg
o T on i ot vi@ ae Tk Y yer wifa i 2 S
HeraR s TR 2, 38 fafaie w9 @ diim (e
wifay ek, 1950 ¥ Sfeefem & fem @ 2 1 faew
wfrde ® T 30-05-2005 B 39 IRY # faeg o=t 3
OB, 3w ~AreTd & 9ae U fiz afae | 663122005
HISH i | FABEE Tou ~4ATEg & Aiaes! ®t @i fHar
2t e wfaee & ailiE 30-05-2005 & foig ol s’dw
=t fre = e e 38 v T A fafég afit o
® AW § Ioaan AR & Frotg it s F e gr
fafvea &0 =1 fRw fan

4. gt } = oiv Fum e R fen wfoee &
THEE 0 WHE WEd W TR €W # IvE g
18-06-2007 1 & Ry WG T, faad s daag
frar, f% ot oh To ¥ 9y @ gy uww FW A
e @ ¥, S 9e wuifug W g% T 9% weeR e
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(rggfea sife) ¥ way @ ¥ ol e wfee & wE
Hufruifa fora e ot weht sy wifs wart & -sfmia
72 o ¥ | Faen wfagde % ot viw e gh ) S aitE
20-10-1993 & STgfaa My ywo-ay =6 s sifafmea
T |

5. et ) o o TEd g, I 3 9% qoite 9

? T yorefl wfgum & a7 102 # i fodar & fag

Tt ? ol Aw SRRy (oTIqiEa W) Fratem g, s
T | GOE U & YA @ W FwERR T 2 | 5=
¥R |, ATt ¥R ISl T W U st weh argfm
SR % 7 &R W wROT STy Wi @ e sl T
Tug ve T T W wwa o zafen s frféa fem
ST =E |
6. 3 & faamred WRfae e T8 SO B €
& 7 ot 9@ a9 R B FuE ufew dhyE @
ey 103(1) @ Ty § ueefs & wwe 9 ava )
gfﬁk 102 3R 103 # gom svEy A= 3zfa fee T
“102, wewE & fag frda- (1) w=fa
TR & Foreht o 1 e [ 9 % T ol wema g ®
o frfda 2m -
(¥) Qﬁﬁmma}mﬁﬁmaﬂ
@R & 3vfiA, ¢R 0% S sigar faum
Yo FH T w1 fRiEa T e gag A
I‘T:lfhma‘rﬁaﬁm% FE W T
Y e B

(@) afx gz fagfafea & ik vam ~rmea #1
et s fremm €

(M) =k g% SyA=ifaa farfom 2;

() afy 98 ARA F1 TS T T 9 T fed
et Tog F i wse © At W=
wit & W g% kvl v & ofd Frer @
iR = aifeesian fru ge &;

(¥) ufz a5 wug s/ = T e fafu gro
o1 IWE AW 39 yER s w0
WA & 1

NI T 5 FasE B fu w1 =

A T PRV 4@ WER F 1 {5l o 5t awn @
A T F YT YN0 A e L) gRgn wwm fE aw
TR DRI FENL )

(2) ﬁﬁ‘wﬁaaﬁaﬂwﬁwmvmﬁ%%
e FrfEa €vm aft a9 qee sqgd # endiT | TER
fatiéa g S © |

103. WEwlt B Prdaed ¥ wafim ue W
fafwea-(1) ofk 97 w3 3o0 2 s oo & fadt wer o

FIE T TR 102%@(1)&%%%#
T B TR A E A 9% Weu uegafa @) fafaeeg % feg
frfew fan s Sin swam fafiream sifm o

(2) ¥ firell wea t fafea =0 % v ol
mmﬁmmmwm@mm
w&m "

3 vl ¥ 7% soor@ won snifer @ f srqgiam
wify & fom smfem et fratem & @ dog Tsea & &9
T T o # o srgtan wife 31 gee o el o @

. U ¥ | i vl sttt 1951 9 g I9Ey 8

Igfafrmsnw

“4, Wi WY & WERET & fAu sEa s
o 3 iRl T ) e @ T o o S fer R s
] e A T B v 7w fm—

(%) srgfaa wfea & foau &t &0 o smfy
™E # RE H, 9% IW WF ) R 9= T AL
srygfaa sfaal 3 ¥ faslt =1 weea 7 @ ok et wuda
et o7 % forw Fafes = &),

7. ARA % HiauA ¥ 907 wt S & WA #
ferm, sl SR Frdmolt %1 gor w9 R fafew e
? | T W wrema® for sdand T 84 o fafiea €
o o frdand srgeds 102 o aifuefor Y 1€ # | 99,
3R 7= fam eal ) wetaa # o s sk frga
T Fa-fr= ok giv smamond € o sm A @R =
a1 frda 7 2 1 vam 3w fow wm e feei
UG (UL 2000 TE.H. 3000) ¥ S=9a9 A=y &1
ol 39 | 3o ifafies; o8 Seoi@ w67 TEEy 2
s 84 “wres F T W W 2 T 9 B
e fafed w3 2, =% 102 “oag & et i wea @
T & 9 H T 90 2R wew eH & fan” et @
I[EY F B | 56 W, et @ ang ada & e
e ¢, 9 w1 fdm fratem € 9w shooa & ww
TG % O] Wt ® 9 e FPaiten =t dug wew 9
T # 1 o 7 @' w1 ared w &Y wwen o @ fw aw
whaur @ onfa Frefde’ @ 1 oTpeE 84 el 102 B v
F1 qieiter 98 w9 wim fr ordm oin fda fom-fas
grong ¥ | 3grEeend, Hug # agem & fau, arg #
R o fafifde swfw 3, ReR orgede s4(w) A
arfuenfor T T ® ik 3 =% 102(1)(w) § Tmfiwan
7 3R @l faffe wv & frda & v 9 sfusfm faa
T ® | g YR, o it sfufm, 1951 F o
‘s’ oy e’ Ty ¥ | = T ) S99 195)
F fufram @ um 2w oA | dwg ok T faum
Heal #t weemm & fau s fafea ww @ ok e wm
1 315 3 ey ok T faum sEw 1 ueem & feg
frdand fafee = 2 1| v whafalfiea sfafem, 1951 §
arfma | dafum sTadl @ digum & sk s4(M) =
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SEYT @ srar § sfufrafya faar w2, St 9 SwEiva
wom ® fif Tog fafy oo dog F w1 wr wd @ fag )
s % fou e fafes W WAt | R wER, I
wafafie srfufsem, 1951 # Heg # veem =+ fag Frdme
@ wafya Buddl +) WEym & % 102(F) ® SJTWm

A arfufrafia fma T ¢ 1 =i, s 102(1) o wawa

‘o w fan” sifusfa &t | 79 5 9= & fag
g faflm @ ge wies wiafafie sifufiam, 1951 %61 ¥
4 R = frm a2, 79 fafifdee wa R 1951 @ sifufam
i} 4 7(@) B - Afaftan R wm 2 % e 3§ awm
sk frdaed & way & wam T ) o, 98
we ¥ 5 oda =1 7 o ol Frda’ Sfaum aw o

wfiffue arfufram, 1951 Y =W % dofa -+

Wi T ¥ qd F, 1981 B frdw omen | 3 ¥,
S ToE FAR qESl, TR T q ® A T B
freg Frdm =1 T wv ue Y e ¢Y S9N T e
& 3 wfredt ame 4 o @ Pam-wm | ameEmE:
framt olv i fafes 7 @ R w frda =
sreadia e T ¥ =it S et sme @ o e
fraTg = TR ) o T § et e g fratee
g9 % A AR A P TWER 0 TF 6
Tmaet & sren A afinfem w0 foam o o ww A
affet W | wed 7o Frarg s w1 frafres memach @
A wean faan ot 1 o 3, 5w v A F e
ot & $it wom HER gEst e ® el T 9 =ifn
wifim ww % odiga fates g, T o & T =
w0 9 % g ue o ot ok T o B T ER
%1 aved ‘ Faefia! o e e 1 e | dfRam @ orsaT
103(2) & 149 1987 ® U ¥y Plv aen 9.1
s % faramef 3R T Ry IR forg we =8 o o
o qUielt TR, TERRiT oW W % AN geE, W
=4 % v SR YEEE g0 9Re % S ® e ®
fem sEaF 37 SfAYH % o IuY-3 & St & fa
e % 2vegdi| 91 T o) e A Irgufa Y wEgA STa
i 26 fowe, 1988 FY 14 g0 39 "t 9 T TE A ot
fo it quEreh ars A WayA % adF e Ty ®
o SeeE B T Wi # ok 102 % Tt afversa
IfEY ® AU Frde swm T #1 o witE gw fafu o
sifuspfog frda & smurd F | wes 7E

8. Sra1 T S seere frm a8, 3k 103(1)
H AT S Areen, JTEER 102(1) R W IHS 6
fafea frofmeli A fFrdlt TR v ST Tt 2 7 i
HYTIT 84 H I FEA A TR F A

9, IR Wit R fafus frafy #) wm
WL I K T R e Aw AN W T B w9
e safam = fraiem & v @i wfaffus sifufge,
1951 1 40 4 % 9 foet sfar » 7 ® 9 = 39
sw€m =1 3w for e, S i adne e | gon 2,

FT=e% 102(1) %, St Hog F veEmm & feg Frdad
sifumfora won ¢, frell off sy 2 siwfa e smam
TS TROTREEY, 3R 103(1) % STE 1, ey &
oy Gy % TRl s s T esm s A TR W
fom 9 % TR 799 &I 390 g, STwE T oA T
Al st ot Wigum & oF=% 103(2) ® 3 U8 ¥
w HwY 15 Afvsaaa T8 T |

10. ST F 3@ T, TR T | wegefa |
w1 P Y, aIAR R Frafer s #1795 1@ |9
wern wrn € fF arelt o O v wOR, YO 919 g0
IEH ali@ 20-6-2007- F1 AR H it @ T W B
fatg e T wv WiEum & ¥ 103(1) B Faw
H [egefa B woy war G Al €

; A % %
(ToakgEt)  (TATNveEn) (T ).
fratem smgqw  Hea frafed sigaa Frafea sagam

'@Iﬁﬂﬁm
g : 5 faam=r, 2007

MINISTRY OF LAW AND JUSTICE
{Legislative Department)
NOTIFICATION
New Dethi, the 28th November, 2007

8.0. 1999(E).—The following Order made by the
President is published for genersl information :—

ORDER

Whereas, a petition dated the 20th June, 2007 raising
the question of alleged disqualification of Shri Shankh Lal
Majhi, a Member of Parliament (Lok Sabha) (hereinafter
referred to as respondent) under clause (1) of article 103 of
the Constitution has been submitted to the President by
Shri Lal Mani Prasad, Member of Parliament (Lok Sabha)
(hereinafier referred to as petitioner);

And, whereas, the petitioner has stated that the
respondent fraudulently obtained a Scheduled Caste
Certificate No. 5585 on the 20th October, 1993 from Tehsil
Kaliabad, District-Basti (Now Sant Kabir Nagar) and in
pursuance of the Order dated 2nd November, 2004 passed
by Allahabad High Court in Civil Misc. Writ Petition No.
19067/1996 the District Magistrate, Sant Kabir Nagar,
passed an Order, dated the 30th.May, 2005 recording that
the respondent’s original caste is Godia which is
synonymous to Majhwar caste though not specifically
mentioned in the Constitution (Scheduled Caste) Order,
1950;

And, whereas, the Allahabad High Court in Writ
Petition No. 66312/2005, which was filed against the
aforesaid Order dated the 30th May, 2005 of the District
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Magistrate, quashed the earlier judgement and order dated
the 30th May, 2005 of the District Magistrate and directed
him to take a fresh decision in view of the Supreme Court’s
Judgement in case of State of Maharashtra Vs. Milind and
Others; ’

And whereas the District Magistrate, after
considering the evidence produced by the parties, passed
an order on 18th June, 2007 recording that the respondent
failed to produce any evidence or proof which could est
ablish that he belonged to Majhwar caste (SC) and therefore
the respondent did not come undér the category of
Scheduled Caste and that the Scheduled Caste Certificate
dated the 20th October, 1993 was invalidated as well;

And whereas on the Basis of the above stated facts

the petitioner contended that the respondent, by ceasing
to be Scheduled Caste cannet continue as a Member of
Parliament from a seat reserved for Scheduled Caste and
thus he should be disqualified under article 102 of the
Constitution;

And whereas the opinion of the Election Commission
has been sought by the President under a reference dated
the 11th July, 2007 under clause (2) of article 103 of the
Constitution on the question of alleged disqualification of
the responclent for being a Member of Parliament (Lok
Sabha) under clause (1) of article 102 of the Constitution;

And whereas having regard to the several
constitutional and legal position, the Election Commission
is of the opinion that the loss of any of the qualifications
under section 4 of the Representation of the People Act,
1951, subsequent to an election of a person as a Member of

Lok Sabha or his dispossession of that qualification, as in’

the present case, would not be covered by any provisions
of clause (1} of article 102 of the Constitition, which provides
for disqualifications for membership of Parliament.
Consequently, the provisions of clause (1) of article 103 of
the Constitution cannot be invoked for raising such
question of lack of or loss of qualification by a sitting
Member of Parliament, before the President and the
Commission also cannot express any opinion on such
question under clause (2) of article 103 of the Constitution;

And whereas the Election Commission has opined
(Vide Annex) that the question raised by the petitioner
Shri Lal Mani Prasad, M.P. in his petition dated the 20th
June, 2007 against Shri Shankh Lal Majhi is not maintainable
before the President in terms of clause (1) uf article 103 of
the Constitution;

Now, therefore, I, Pratibha Devisingh Patil, President
of India, do hereby hold that the above-mentioned petition
is not maintainable under clause (1) of article 103 of the
Constitution. '

PRESIDENT OFINDIA
[F. No.H-11026(12)/2007-Leg. I1]
DR. SANJAY SINGH, Ji. Secy. and Legislative Counsel

12th November, 2007

ANNEX
ELECTION COMMISSION OF INDIA
Reference Case No. 8 of 2007

[Reference from the President under Article 103 (2) of
the Constitution of India]

In re : Alleged disqualification of Shri Shankh Lal Majhi,
MP (Lok Sabha) under Article 102(1) of the Constitution
of India.

OPINION

Avreference dated 11th July, 2007, was received from
the President, seeking the opinion of the Election
Commission under Article 103(2) of the Constitution of
India, on the question whether Shri Shankh Lal Majhi, has
become subject to disqualification for being Member of
Parliament (Lok Sabha) under Article 102 (1) of the
Constitution of India. '

2. The above question arose on the petition dated
20-06-2007, submitted by Shri Lal Mani Prasad, MP (Lok
Sabha), to the President, under Article 103 (1) of the
Constitution of India, seeking disqualification of Shri
Shankh Lal Majhi, elected to the Lok Sabha in December,
2004 at a bye-clection from Akbarpur Parliamentary
Constituency in Uttar Pradesh, for being a Member of
Parliament (Lok Sabha).

3. The relevant facts of the case as stated by the
petitioner in his petition are that Shri Shankh' Lal Majhi
fraudulently obtained a Schedule Caste Certificate No. 5585
on 20-10-1993 from Tehsil Kalilabad, District Basti (now
Sant Kabir Nagar District). He alleged that before issuance
of the said certificate dated 30-12-1993 (misquoted as
30-12-1993 instead of 20-10-1993) to the respondent neither
was any inquiry conducted nor any report obtained from
the authorities concerned and that the said certificate was
issued on the basis of false statement and
mistepresentation of facts and hence the certificate was
obtained fraudulently. This was brought to the notice of
the Government of Uttar Pradesh. The Government
directed the District Magistrate to conduct an inguiry.
The District Magistrate and Revenue Officers made an
inquiry and the findings were submitted to the State
Government. In the inquiry it was found that the respendent
belonged to Godia caste which is OBC and that he did not
belong to Scheduled Caste (Majhwar). The District
authorities vide orders dated 15-5-1996 and
25-5-1996 cancelled the Scheduled Caste certificate dated
20-10-1993 issued to the respondent. Against the
cancellation order of the District authorities, Shri Shankh
Lal Majhi filed a Civil Misc. Writ Petition No. 19067/1996
before the Allahabad High Court and got an interim order

dated 05-06-1996 from this Court staying the impugned

order. On the basis of the interim order of the High Court,
Shri Shankh Lal Majhi, then, contested election from a
constituency reserved for Scheduled Caste in the
Legislative Assembly of Uttar Pradesh in the year 2002
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and gpt elected. The petitioner further stated that he filed
an application before the High Court bringing the relevant
facts relating to the particular caste. The High Court, vide
its order dated 02-11-2004, disposed of the writ petition
directing the District Magistrate, Sant Kabir Nagar, to
decide afresh whether the respondent belonged to Majhwar
caste or not and to complete the enquiry and pass an
appropriate order after giving an opportunity of hearing to
the concerned parties. The petitioner further stated that
the District Magistrate passed an order dated 30-05-2005
recording that Shri Shankh Lal Majhi’s original caste is
Godia which is synonymous to Majhwar caste though not
specifically mentioned in the Constitution (Schedule Caste)
Orden 1950. Against this Order dated 30-05-2005 of the
Distrigt Magistrate, the petitioner filed a Writ Petition No.
66312/2005 before the Allahabad High Court. The Allahabad
High Court alowed the petition and quashed the judgement
and order dated 30-05-2005 of the District Magistrate and
directed him to take a fresh decision in view of the Supreme
Court’s judgqment in the case of State of Maharashtra Vs.
Milind & Others.

4. The petitioner further stated that the District
Magistrate, after considering the evidence produced by
the patties, passed order dated 18-06-2007 recording that
Shri Majhi failed to produce any evidence or proof which
could establish that he belonged to Majhwar caste (SC)
and the District Magistrate held that Shri Majhi did not
come pnder the category of Scheduled Caste. The District
Magistrate further invalidated the Scheduled Caste
Certifitate dated 20-10-1993 issued to Shri Shankh Lal Majhi.

‘ 5. Inview of the above, the petitioner has contended
that th¢ respondent is liable to be disqualified under Article
102 of the Constitution and not entitied to continue as a
Member of Parliament from Akbarpur (SC) Constituency,
Uttar Pradesh. In other words, the quesiton raised by the
petitioner is that Shri Majhi by ceasing to be a Scheduled

Caste ¢annot ¢continue as a member of Parliament froma

seat reserved for Scheduled Caste and thus, he should be
disqualified.

6. The preliminary question which arises for
consid¢ration of the Commission is whether the present
petition of Shri Lal Mani Prasad is maintainable before the
Presidant in terms of Article 103(1) of the Constitution.
The relevant provisions of Articles 102 and 103 are
reproduced below :

“102. Disqualification for membership.-—(1) A
person shall be disqualified for being chosen as, and for
being, a member of either House of Parliament—

(@) if he holds any office of profit under the
Government of India or the Government of any State,
other than an office declared by Parliament by law
not to disqualify its holder;

(b) ifhe is of unsound mind and stands so declared by
a competent court;

(c) if he 1s an undischarged insolvent;

(d) if he is not a citizen of India, or has voluntarily
acquired the citizenship of a foreign State, or is
under any acknowledgement of allegiance or
adherence to a foreign State;

(e) Ifheissodisqualified by or under any law made by
Parliament.

|Explanation.—For the purpose of this clause] a person
shall not be deemed to hold an office of profit under the
Government of India or the Government of any State by
reason only that he is a Minister either for the Union or for
such State.

[(2) A person shall be disqualified for being a member of
either House of Parliament if he is so disqualified under
the Tenth Schedule.)

103. Decision on questions as to disqualifications
of members.—(1) If any questioniarises as to whether a
member of either House of Parliament has become subject
to any of the disqualifications mentioned in clause (1) of
article 102, the question shall be referred for the decision of
the President and his decision shall be final.

(2) Before giving any decision on any such question,
the President shall obtain the opinion of the Election
Commission and shall act according to such opinion.

In this context, it deserves to be noted that being a
member of the Scheduled Caste is one of the qualifications
for being chosen as a member of Parliament from a
constituency reserved for Scheduled Castes. The relevant
provision of the Representation of the People Act, 1951 is
reproduced here :

“4, Qualifications for membership of the House of
the People.—A person shall not be gualified to be chosen
to fill a seat in the House of the People, unless—

(a) in the case of a seat reserved for the Scheduled
Castes in any State, he is a member of any of the Scheduled
Castes, whether of that State or of any other State, and is
an elector for any Parliamentary constituency;”.

7. The Constitution of India has separately
prescribed qualifications and disquatifications for the
purpose of membership of Parliament. The qualifications
for membership of Parliament are prescribed in Article 84,
whereas disqualifications are laid down in Article 102. The
qualifications and disqualifications for membership of
Parliament and State Legislatures are explicitly two different
and distinct concept and lack of qualification would not
tantamount to disqualification. See the Supreme Court
decision in Shyamdeo Prasad Singh Vs. Nawal Kishore

“Yadav {AIR 2000 SC 3000). Further, it is significant to note

here that whereas Article 84 prescribes qualifications “to
be chosen to fill a seat in Partiament”, Article 102 provides
for disqualifications “for being chosen as, and for being, a
member of either House of Parliament”. Thus, whereas
possession of qualification is necessary at the time of the
election, a disqualification operates both at the time of
election and so long as an elected person continues to be
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a member of Parliament. The meaning of ‘lack of
qualification’ is not to be understood as same as
“disqualification’ under the Constitution. A perusal of the
provisions of Articles 84 and 102 would make it amply clear
that qualification and disqualification are different concepts.
For example, for membership of Parliament, citizenship of
India is a specific qualification laid down in Article 84(a)
and the non-citizenship is specifically laid down as
disqualification in Article 102(1)(d). ‘Qualifications” and
‘disqualifications” have been similarly dealt with separately
in the Representation of the People Act, 1951. Chapter [ of
Part IT of the said 1951-Act prescribes the qualifications for
membership of Parliament and State Legislatures and
Chapter III of that Part prescribes the disqualifications for
membership of Parliament and State Legislatures. The
provisions in the Representation of the People Act, 1951
relating to qualifications have been enacted in pursuance
of the provisions of Article 84(c) of the Constitution which
provides that Partiament may by law prescribe qualifications
10 be chosen to fill a seat in Parliament. Similarly, provisions
inthe 1951-Act relating to disqualifications for membership
in Parliament, have been enacted in pursuance of Article
102 (1)e) of the Constitution. While the expression “for
being” used in Article 102(1) has not been used in Section
4 of the Representation of the People Act, 1951 prescribing
the qualifications for membership of the House of the
People, it is specifically used in relation to disqualifications
as Jaid down in Chapter III of Part Il of the Act—vide section
7(b) of the 1951-Act. It is, therefore, evident that the ‘lack
of qualification’ and ‘disqualification’ are nct synonymous
with each other under the scheme of the Constitution and
the Representation of the People Act, 1951. Earlier, in
Reference Case No. 3 of 1981, a quesiton of disqualification
against Shri Pranab Kumar Mukherjee, the then sitting
member of the Council of States, was raised alleging that
he had becme subject to disqualification on having ceased
to be ordinarily resident and a registered elector in his eatlier
place of residence in West Bengal as he had got enrolled
his name in the State of Gujarat after shifting his place of
ordinary residence from West Bengal to a place falling in
the Sabarmati Assembly Constitutency in the State of
Gujarat and simultaneously got his name deleted from the
electoral rotl of his earlier place of resident in West Bengal.
The Commission, in that Reference case, tendered opinion
that Shri Pranab Kumar Mukherjee, was not subject to
‘disqualification’ as being registered elector of the State
concerned was one of the qualifications for being chosen
as a member of the Rajya Sabha and losing of this
qualification did not tantamount to ‘disqualification’. In

another Reference Case No. 1 of 1987 from the President
under Article 103(2) of the Constitution, the question for
consideration and opinicn of the Commission was whether
Shri Murasoli Maran, 4 then sitting member of Rajya Sabha,
had become subject to disqualification for violation of
oath under the Constitution for having incited the burning
of the Constituiton of India by his own writings and
publications. The Commission opined in that case vide its
opinion dated 26th December, 1988 to the President that
Shri Murasoli Maran had not incurred disqualification for
the said violation of his oath under the Constitution, under
any express provisions of Article 102 of the Constitution
as this was not one of the grounds for disqualification laid
down in the law.

8. As above mentioned, a petition under Article
103 (1) can only raise the question of any of the
disqualifications prescribed by or under Article 102(1) and
not the question of lack of qualification under Article 84.

9. Having regard to the above Constitutional and
legal position the Commission is of the opinion that the
loss of any of the qualifications under section 4 of the
Representation of the People Act, 1951 subsequent to an
election of a person as a member of Lok Sabha or his
dispossession of that qualification, as in the present case,
would not be covered by any of the provisions of Article
102(1) laying down the disqualifications for membership
of Parliament. Consequently, the provisions of Article
103(1) cannot be invoked for raising such question of lack
or loss of qualification by a sitting member of Parliament,
before the President and the Commission also cannot
express any opinion on such question under Article 103(2)
of the Constitution.

10. In view of the above, the reference received
from the President, in the present case, is accordingty,
returned with the opinion of the Election Commission of
India, that the question raised by the petitioner Shri Lal
Mani Prasad, M.P. in his petition dated 20-6-2007, against
Shri Shankh Lal Majhi is not maintainable before the
President in terms of Article 103(1) of the Constitution.

(S.Y. Qunaishi) (N. Gopalaswami)

Election Chief Election
Commissioner ~ Commissioner
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