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B2. OF] S H SwREW 4 gig ke & -
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e fFal T T e e Y i T e e 9
Yo Wi W w0 & fAg $ U W @ e
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TR & s @ sifas T ) R T @ e §
WEuwdiedt % faofe qon ®=y w0 wfemd & ama A
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w0 A T FRE Proae srem v alR afy e s
TR S WA 3 R wiea W s o d a
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AR e, e wifver

MINISTRY OF COMMERCE AND INDUSTRY
(Department of Commerce)

(DIRECTORATE GENERAL OF ANTI-DUMPING
AND ALLIED DUTIES)

NOTIFICATION
New Delhi, the 4th December, 2007
FINAL FINDINGS

Subject: Anti-dumping investigation (Sunset Review)
involving imports of : D{(—) Para Hydroxy
Phenyl Glycine base (PHPG Base) from
Singapore and China PR.

Mo. 15/31/2006-DGAD.—Whereas, having regard to the
Customs Tanff Act, 1975 as amended in 1995 and the Customs
Tariff (Identification, Assessment and Collection of Duty or
Additional Duty on Dumped Articles and for Determination
of Injury) Rules, 1995, the Designated Authority
reccmmended impaosition of provisional anti-dumping duty
on imports of PHPG Base falling under sub-heading 2942 00
of the First Schedule to the Customs Tariff Act, 1975 (51 of
197 ) originating in or exported from China PR and Singapore
(also referred to as the subject countries). The preliminary
findings were published vide Notification No. 51/1/2001-
DGAD dated 31st December, 2001 and provisional duty
was imposed on the subject goods vide Customs
Naotification No. 18/2002- Customs dated 15th February
2002. The Designated Authority came out with final
findings on 20th September, 2002 vide Notification
No. 51/1/2001-DGAD and definitive anti-dumping duty,
was imposed by Customs as per Notification No. 122/2002-
Customs dated 3 1st October, 2002,
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2. - And Whereas, Anti dumping duties against'Singapore were modified vide
Customs notification no 100/2006 dated 29" September 2006 following the mid
term review against Singapore wherein the Designated Authority issued its final -
finding vide Notification number 15/14/2005-DGAD dated 4" August, 2006

3. And Whereas, the Authority initiated sunset review vide notification no.
15/31/2006 dated 06.12.2006 to review whether cessation of antidumping duty is
likely to lead to continuation or recurrence of dumping and injury on imports of
PHPG Base originating in or exported from subject countries, in accordance with
the Customs Tariff (Amendment) Act, 1995 and the Customs Tariff (Identification,
Assessment & Collection of Anti Dumping Duty on Dumped Articles and for
Determination of Injury) Rules, 1995.

4, And Whereas, the review covered all aspects of Notification No.51l112001-
DGAD dated 20" September 2002 (final findings of the original investigations) and

subsequent mid term review carried out by the Authority vide notification number
15/14/2005-DGAD dated 4" August 2006 (subsequent review investigations). ‘At
the stage of initiation, the Authority proposed to consider M/s DCM Shriram
Industries Ltd, unit, Daurala organicg, Daurala who constituted a major proportion
of the production of the subject goods in India to represent the domestic industry in
accorclance with the Rules supra. o ‘

A.  PROCEDURE
5. The procedure described below has been followed with regard to this investigation:

i) After initiation of the review, the Authority sent questionnaire, along with the
initiation " notification, to exporters/producers in the subject countries, and
domestic industry in India in accordance with the Rule 6(4), to elicit relevant
information; - :

iy The Embassies/High Commission of the subject countries in New Delhi were
informed about the initiation of the investigation, in accordance with Rute 6(2),
with a request to advise the exporters/producers in their respective countries to
respond to the questionnaire within the prescribed time.

iiiy Questionnaires were sent to the known importers and consumers of the
subject goods in India calling for necessary information in accordance with the
Rule 6(4). ‘

iv) The investigation was carried out for the period starting from 1% July 2005
to 30" June 2006 (12 months). The period of injury examination (injury
period) however included POI and three years prior to the POl i.e. from 1
April 2003 to the end of POI (i.e. AM 2004, AM 2005, AM 200§ and the
POY). | | ,

v) Request was made to the Directorate General of Commercial Intefligence
and Statistics (DGCI&S) to arrange details of imports of subject goods for the
past three years and the period of investigation. The data made available by
DGCI &S has been analyzed and relied upon. ‘

4892 GIO7—3
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vi) No response to the initiation notification was received from any exporter
except M/s Kaneka Singapore Corporation (KSC) and M/s Kaneka Japan,
Japan (KNK). None of the other interested parties except domestic industry
have submitted response, in any manner.

vii) The Authority has considered all views expressed and submissions made
by various interested parties to the extent they are relevant for the present
investigation.

viii) The Authority made available non-confidential version of the evidence
presented by various interested parties in the form of a public file kept open for
inspection by the interested parties;

ix) The Authority examined and verified the information fumnished by the
domestic industry to the extent considered necessary to examine the injury
suffered by them.

X) The Authority examined the data of the responding exporter and the
applicant to determine the normal value and dumping margin as per the Rules.
However, the response filed by thé exporter was significantly delayed and
grossly deficient and has not been relied upon.

xi) The Authority held a public hearing on 20" July 2007 to hear the interested
parties orally, which was attended by representatives of the domestic industry
and the exporter from Singapore. The parties attending the public hearing were
requested to file written submissions of views expressed orally. The Designated
Authority has considered submissions received from interested parties in this
finding to the extent these have been considered relevant to the investigation.

xii) **** In this notification represents information furnished by interested parties
on confidential basis and so considered by the Authority aftér examining them
under the ruies. ' '

xili)  In accordance with Rule 18 of the Rule supra, the essential facts/ basis
considered for these findings have been disclosed to known interested parties.
Comments on the same were received from the domestic industry and have
duly been considered in these final findings. While commenting on the
disclosure statement the domestic industry apprehended the Authority having
disclosed their confidential information to the exporter. The authority find this
apprehension of the domestic industry as baseless and contrary to the facts.
The confidential information pertaining to the domestic industry was disclosed
to the domestic industry only. Such information was shared with the exporter in
its indexed form. .

B. PRODUCT UNDER CONSIDERATION AND ‘LIKE ARTICLE’

B. The product involved in the original investigation and the current review is D (-)
Para Hydroxy Phenyl Glycine Base (PHPG Base) falling under heading No.2942.00 in
Chapter 29 of the First Schedule to the said Customs Tariff Act and ITC HS
classification. This classification, however, is indicative only and, in no way, binding on
the scope of the present investigation. Predominantly ‘D (-) Para Hydroxy Phenyl
Glycine Base' (also to be read as per above mentioned synonyms) i.e. the ‘subject
material' (herein after referred as ‘PHPG) is imported in to India which is converted
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into “ D (-) Para Hydroxy Phenyl Glycine Methyl Potassium Dane Salt “ (herein after
referred as ‘PHPGDS’) by the various importers / manufacturers and used for the
production of Amoxycillin and Cefadroxyl. (i.e. bulk drugs). In other words PHPG
cannct be used directly for the production of Amoxycillin etc. It is only when PHPG is

converted to PHPGDS, the same is used for the production of Amoxycillin etc. This
conversion may either be done at the PHPG / PHPGDS manufacturers’ end, or at the

users end, i.e. producers of Amoxycillin etc.

7. There are no arguments on the product under consideration. As regards like
article, it is noted that there is no significant difference in PHPG Base produced by the
domestic industry and those imported from and sold in the subject countries. PHPG
Base produced by the domestic industry and imported from subject countries are
comparable in terms of physical characteristics, functions and uses, specifications,
distribution and marketing, pricing and tariff classification of goods. The consumer can
use and are using PHPG Base imported from the subject countries and PHPG Base
produced by the domestic industry interchangeably. Thus, PHPG Base produced by
the domestic industry is considered as domestic like product to those imported from
the subject countries. _

C.  Standing of the Domestic industry
8. The petition has been filed by M/s. Daurala Organics, Daurala, a unit of M/s.
DCM Shriram Industries Limited, New Delhi. The petitioner, in its petition has
claimed to be the sole producer of the product under consideration accounting for
100% of the domestic production.

C.1  Views of the Exporter.

9. The exporter M/s. Kaneka Singapore Co. (PTE) Ltd, Singapore, has
challenged such claim contending that the claim of the petitioner is false and
misleading, as there are other producers like Surya Pharma and KDL Biotech.
Kaneka has submitted computer downloads showing information regarding
production of PHPG Base by these two companies.

C.2  Views of the Domestic Industry:
10.  in response to the above; M/s. Daurala Organics has raised the following
gquestions: . '

(i) Whether the relevant Rules appllcabie to estabhsh the standing are
applicable to the review investigation?

(ii) Whether the Designated Authority needs to re-establish the standing of
the domestic industry in case of a sunset review?

(iii)Whether the information given by the exporter is correct?

11.  Petitioner has referred to Section 9A (5) of the Customs Tariff Act, 1975 and
Rule 23 of the Antidumping Rules contending that Rule 5 is not applicable to
reviews in view of Rule 23(3). Rule 2(b) and Rule 5 does not find mention in Rule
23(3). Therefore, there is no need to re-establish the position of Daurala as
domestic industry. Daurala has further challenged the claim of Kaneka claiming
Surya and KDL Biotech as the manufacturers. Daurala stated that there is no
mention of such- production in the publication of Bulk Drugs Manufacturers
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Association. They further referred to the case of Pig Iron Manufacturers
Association Vs the Designated Authority wherein the Hon'ble CESTAT has held the
production of an item for captive consumption meant for a separate market
segment not impacting the market where the product is sold. Daurala has
contended that manufacturing of PHPG Base by other parties, if any, for captive
consumption should not be recognized for this investigation.

12.  The petitioner has also chalienged the information in the computer
downloads as provided by Kaneka in support of their contention. The petitioner has
contended that the computer download pertaining to Surya Pharma dpes not show
their production. It simply refers that to a statement wherein Surya Pharma in its
annual report had indicated having carried out research and development and
commercialization of PHPG Base. There is no indication in the annual report
regarding their having started commercial production, its volumes and its sales.
The petitioner has further challenged the claim of Kaneka regarding production of
PHPG Base by M/s. KDL Biotech. It has argued that the copy of computer
download as provided by Kaneka oertaining to KDL Biotech only shows
consumption of PHPG Base. It does not show production of PHPG Base by KDL
Biotech. Petitioner has argued that Kaneka has tried to mislead the Designated
Authority on this matter. Petitioner has also referred to the publication named as
“‘Bulk Drug Industry at a Glance" of 2006 issued by the Bulk Drug Manufacturers
Association wherein none of these companies have reported production of the
subject material during the POI.

13.  The petitioner has also argued that the designated authority has held them
accounting for 100% of the domestic production in the original investigation as well
as in the Review conducted in case of Singapore.

C.3 Examination by the Authority:

14, During the course of investigation, the Authority sent letters to Surya
Pharma and KDL Biotech to provide information regarding their production etc. But
there was no response. Efforts were made to ascertain production of PHPG Base
in India from the Internet. But no such information could be accessed. Efforts were
also made to gather information from the Department of Chemicals, Govt. of India,
and Bulk Drugs Manufacturers Association, Hyderabad but both the organizations
have shown their inability to provide any information about the production of the
product under consideration in the Country. The matter was also taken up with the -
National Pharmaceutical Pricing Authority requesting them to supply the
information on preduction but no such information has been received. In view of the
same, the Authority is constrained to proceed on the basis of material made
available by the interested parties.

15.  The information as provided by Kaneka regarding other producers has not
been found to be complete and verifiable. In view of the rebuttals by the petitioner,
previous determination by the Designated Authority and infermation on record, the
Authority considers Daurala as a sole producer of the subject product in -
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the country. Further, the petitioner is proposed to be considered as “domestic
industry” within the meaning of the Rules.

D. De-Minimus Limits:

* 16.  As per the import data received by the authority from the Directorate General of
Commercial Intelligence and Statistics (DGCI&S, Kolkata), the imports of the subject
goods from the subject countries are above the de-minimus level.

E. NORMAL VALUE, EXPORT PRICE AND DUMPING MARGIN «

17.  Under Section oA {1) (c) of the Customs Tariff Act 1975, Normal value in relation
to an article means:

(i) The comparable price, in the ordinary course of trade, for the like article when meant
for consumption in the exporting country or territory as determined in accordance with
the rules made under sub-section (6); or

(i) When there are no sales of the like article in the ordinary course of trade in t
domestic market of the exporting country or territory, or when because of the particuiar

market situation or low volume of the sales in the domestic market of the exporting

country or territory, such sales do not permlt a proper comparison, the normal value
shall be either:-

(a) Comparable representative price of the like article when exported from the
exporting country or territory or an appropriate third country as determlned in
accordance with the rules made under sub-section (6); or

(b) The cost of production of the said article in the country of origin along with
reasonable addition for administrative, selling and general costs, and for proﬁts as
determined in accordance with the rules made under sub-section (6)";

Provided that in case of import of the article from a country other than the country of
origin and where the article has been merely transshipped through the country of
export or such article is not produced in the country of export or there is no
comparable price in the country of export, the normal value shall be determined
with reference to its price in the country of origin. -

E.1: Normal value in Singapore

18. - The investigations were initiated on 6" Dec 2006 and the exporter was
required to file its response with the information as prescribed in the exporter's
questionnaire within 40 days. Kaneka did not file response to the questionnaire
within the prescribed time limits. Rather, the exporter requested the Designated
Authority to wait for the outcorne of Appeal filed by them in the CESTAT. On being
reminded about the fact that the Designated Authority has already initiated the
case to which their response is required for further investigation, Kaneka filed
response on 9" March 2007 i.e. after 3 months of such initiations. The said
response was found grossly deficient and vide letter dt. 27" June 2007 Kaneka was
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informed of deficiencies ‘in the response filed. It replied on 9™ July2007 and also
filed a revised response. However, no non-confidential version of the response was
filed.

19.  The public hearing was held on 20" July 2007 and on the same date the
exporter was informed that the Directorate required a soft copy of its response in
the excel sheet giving links to various calculations so as to examine the
submissions dated 9" July 2007. The exporter was also directed to submit non-
confidential version of their response along with copy of questionnaires response in
the indexed form. The exporter was given 7 days time for filing its response. But
the exporter failed to act in the prescribed manner. The submissions dated 9" July
were examined and further deficiencies were observed, which were communicated
to the exporter vide letter/email dated 24™ August 2007. Such information was vital
to arrive at a definite conclusion about the activities of the exporter, its processes,
costlng normal value, and export price and dumping margin. Kaneka filed its reply
on 18" Sept. 2007.

20.  Responding to the response filed by the exporter, the domestic industry vide
its letter dated 12/10/07, requested the Authority not to take cognizance of the
exporter’s submissions on the grounds that such submissions were still incomplete
afid were significantly delayed. Attention of the Designated Authority was drawn to
rule 6(4) and rule 6(8) of the Anti- Dumplng rules. In its submissions dated 28"
November 2007, the domestic industry objected to the designated authority
considering exporter's submissions on certain issues.

21. It is observed that responding to the initiation notification of 6" December
2006; the exporter filed its response on 9" march, 2007. Detailed deficiencies were
pointed out on 27" June 2007 to which they responded on 9" July 2007. Such
submissions were agam found to be deficient and they were informed accordingly
on 20" July and 24™ Aug 2007. The reply was received on 18™ September 2007.
Even in this reply, the exporter showed its inability to give information as desired.
The Authority therefore holds that Kaneka submitted the non-confidential version
of the response on 18" Sept. i.e. after 9 months and 12 days from the date of
initiation notification. It is also beyond the 7 days time limit as provided to Kaneka
on 24" August. The domestic industry has vehemently objected to such late
submissions and has refrained from making reply to its contents. Kaneka did not
provide replies to the specific queries as raised in various letters. In absence of
such specific information, no view can be established regarding the activities of
Kaneka, its processes, costing, normal value, export price and dumping margin.
However, the exporter had approached CESTAT on 8" November 2006
apprehending that the designated authority might not consider vital issues as
detailed out by them. The CESTAT in its judgment dated 21% June 2007 had
ordered that the designated authority shall consider the contentious issues raised
by the exporter and would take a decision thereon by reasoned orders in
accordance with law and in the light of Court's decisions.

22.  inview of the foregoing, the Authority holds the exporter as non-cooperative
due to delayed and incomplete submissions. Therefore, the Authority has
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- determined the normal value based on the cost of production of the subject goods
in Singapore. However, in line with the CESTAT order dated 21° June 2C07, the
authority has examined the vital issues raised by the exporter.

E.2: Normal value in China PR.

23. The Designated Authority, as per para 8 (2) of the annexure 1 of Anti
Dumping rules for the purpose of assessing the normal value proceeded with the
presumption that any country that has been determined to be or has been treated
as a non-market economy for the purposes of anti-dumping investigations by the
Designated Authority or by the competent authority of any WTO member country
during the three years petiod preceding the investigation is a non-market economy -
country. In the past three years WTO members such as EU and USA have treated
China PR as a non-market economy country in the anti-dumping investigations. In
the instant case China PR has been investigated as a non- -market economy
country.

24.  As per Paragraph 8, Annexure | to the Anti Dumping Rules as amende’o% the .
presumption of a non-market economy can be rebutted if the .exporter(s) from
China provide information and sufficient evidence on the basis of the criteria
specified in sub paragraph (3) in Paragraph-8. The exporters/ producers from
People’s Republic of China are required to furnish necessary information/sufficient
evidence as mentioned in sub-paragraph (3) of paragraph 8 in response to the
Market Economy Treatment questionnaire to enable the Designated Authority to
consider the following criteria as to whether: -

~a) The decisions of concerned firms in China PR regarding prices, costs and
inputs, including raw materials, cost of technology and labour, output, sales
and investment are made in response to market signals reflecting supply
and demand and without significant State interference in this regard, and
whether costs of major inputs substantially reflect market values;

b) The production costs and financial situation of such firms are subject to
significant distortions carried over from the former non-market economy
system, in particular in relation to depreciation of assets, other write-offs;
barter trade and payment via compensation of debts:;-

. ¢) Such firms are subject to bankruptcy and property laws which guarantee
legal certainty and stability for the operation of the firms and ‘

d) The exchange rate conversions are carried out at the market rate.

25.  The Authority sent copies of the questionnaires to all the known exporters for
the purpose of determination of normal value. No exporters/producer responded to
the Exporter's and Market Economy Treatment (MET) questionnaires. Hence, the
presumption of non-market economy remains unrebutted. Under the circumstances,
the Authority is constrained to proceed treatlng exporters/producers in China PR as
operating in non-market economy.
’

26. In view of the above, the Authority is unable to apply the principles set out in
paragraph 1 to 6 of Annexure 1 for determination of normal value for the Chinese
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exporters. Therefore, the normal value in respect of all exporters/producers from
China PR is determined as per Rules relating to non-market economy as contained
in para 7 of Annexure 1 of Anti-Dumping Rules. '

27.  As per para 7 of Annexure 1 of Anti-Dumping Rules, the Authority is required
to determine normal value on the basis of ‘price or constructed value in the market
economy third country or the price from such a third country to -other countries,
including India or where it is not possible, or on any other reasonable basis, including
the price actually paid or payable in India for the like product.” No data or information
was made available by the domestic industry about normal value in market economy
third country. Exporters/Producers have also not responded in this case. The
Authority, therefore, in absence of any other option, has determined the normal value
oy resorting to method ‘any other reasonable basis’. Under the circumstances, the
authority has constructed the normal value by considering cost of production in India
and reasonable addition for profit.

E.3: Export price in case of Singapore

28.  M/s Kaneka, Singapore has filed its response and has provided information
with regard to exports made to India. However, since the information filed by the
exporter has been found grossly deficient, the Authority has determined export
price on the basis of the information received from the DGCI&S, It is found that
Kaneka has exported *** PHPG base during the investigation period at an average
price of CIF Rs. *™* kg. The domestic industry claimed price adjustments on
account of ocean freight, marine insurance, commission, inland freight and port
expenses. The claim made by the domestic industry has been adopted to
determine ex-factory export price. The petitioner, in its petition, had based its
workings on the basis of import data as compiled by IBIS, Mumbai. Whereas the
volume difference in the data from these two sources is negligible, there is a
variation in the import price. The domestic industry in its submissions dated 28"
November 2007 has argued that in the final findings of original investigation dated
24" June 2003 the designated authority had concluded that the DGCI&S' data for
that period did not reflect ali the transactions and hence had adopted IBIS data. it
further contended that the import data needs re-verification. The Authority finds no
reason not to rely on DGCI&S' data. The data has been re-verified and has been
found to be correct. The import volumes being in the same range, the sufficiency
and agcuracy of the DGCI&S data is beyond question.

E.4: Export price in case of China PR

29.  None of the exporters from China PR have responded to the Authority. Nor
any importer/consumer provided relevant information for determination of export
price from China. The Authority has determined export price on the basis of the
information received from the DGCI&S. It is found that China has exported ***
PHPG base during the investigation period at an average price of CIF Rs. *** kg.
The domestic industry claimed price adjustments on account of ocean freight,
marine insurance, commission, inland freight and port expenses. The claim made
by the domestic industry has been adopted to determine ex-factory export price.
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E.5: Dumping Margins

30. Considering the normal value and export prices determined as detailed
above, the Authority has determined dumping margins, as shown below, for the
purpose of present review investigations. The dumping margin determined in
respect of Kaneka is adopted for other exporters as welt from Singapore.

31.  The dumping margin determined comes as under:

China  [Singapore
Normal value US $/kg £ *
Export price Us $ Rs. Kg. - -
Dumping margin amount > -
[Dumping margin % (Range)}  [23-27 _]10-14

32. Dumping margin determined is above de minimis.
F. INJURY DETERMINATION
"FA  Views of the Domestic Industry

33. The domestic industry has contended that Article 3.1 of the ADA and
Annexure-|l of the A.D. Rules provide for an objective examination of both (a) the
volurne of dumped imports and the effect of the dumped imports on prices .in the
domestic market for the like products, and (b) the consequent impact of these
imports on domestic producers of such products, with regard to the volume effect
of the dumped imports that the Designated Authority is required to consider
whether there has been a significant increase in dumped imports, either in absolute
terms or relative to production or consumption in India. However, given that the
present investigation is a Sunset Review of existing duties, what is more relevant
to examine is whether cessation of Anti dumping duty would result in continuance
of imports or recurrence of imports. Given the volume of imports and the level of
prices at which the goods have been exported to India in spite of existence of anti
dumping duty, it is likely that the volume of imports would further increase in case
the present Anti dumping 8uties are withdrawn.

34, The market share of imports from the subjed countries, imports from other
countries and market share of domestic industry in relation, to- demand
fconsumption in India were determined after assessing the demand of the subject
goods in India. Demand/consumption in India was assessed as the sum of imports

- and domestic sales of the domestic industry.  After imposition of anti dumping
duty, it was examined if the market share of imports from the subject countries

- declined with the increase in the market share of the domestic mdustvy

35. Effect on prices: - With regard to the effect of the dumped imports on prices,

the Designated Authority is required to consider whether there has been a
significant price undercutting by the dumped imports as compared to the price of
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the like product in India, or whether the effect of such imports is otherwise to
depress prices to a significant degree or prevent price increases, which otherwise
would have occurred, to a significant degree. Domestic industry has determined
net sales realization considering sefling price of domestic industry, excluding taxes
and duties, rebates, discounts & commissions and freight & transportation. Entire
sales volumes of the domestic industry have been included in the calculations.
Landed price of imports has been determined considering weighted average CIF
import price, with 1% landing charges and applicable basic customs duty. The
comparison was done between net sales realization and landed price of imports.
While commenting on the disclosure statement, the domestic industry has objected
to the net selling price as determined by the designated authority on the grounds
that such price as adopted is in fact their average seliing realization for domestic
sales as well as export markets. They further contended that their net selling
_realization. for domestic market during the period of investigation is much higher
than that adopted by the designated authority.

36. With regards to factors affecting prices, it has been claimed that the exporter
from Singapore and China are exporting the subject material at the dumped price,
which is compelling the domestic industry to reduce its prices to match the export
price and in turn, resulting into the l0sses to the domestic industry. It has been
claimed that the landed prices of imports (without the anti dumping duty} are
significantly iow as compared to .non-injurious price and selling price and the imports
were still undercutting the prices of the domestic industry. it has been further argued
that in the event of cessation/revocation of anti dumping duty, the imports of subject
countries would intensify undercutting the prices of domestic industry, thereby leading
to recurrence of injury. In the information filed, however, the domestic industry has
admitted that the price undercutting in respect of Singapore and China was negative
and the same was positive in respect of Spain.

37. It has been argued that the performance of the domestic industry over the past
has been such that revocation of anti dumping duty would result in recurrence of injury
to the domestic industry.

38. [Ithas been argued that the threat of price undercutting is significant and is per
se sufficient to justify continuance of anti dumping duty. it has been further submitted
that effect of dumped imports would further depress the prices to a significant degree
or prevent price increases, which otherwise would occur to a significant degree. For
the purpose, the domestic industry has provided the information with regard to unit
cost of production, net sales realization and unit profit / loss.

F.2: Views of the opposing parties

39. Kaneka, Singapore argued that Surya Pharma and KDL Biotech are also
producing subject goods. This means that besides M/s. Daurala Organics there are
other producers of Base who are producing the product under consideration. Since
Daurala Organics is not the sole producer of the subject goods in India, injury tc
the domestic industry can not be determined without considering other producers.
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40. There is no injtjry to the domestic industry due to export of the product by
Kaneka and revocation of the anti dumping duty is not likely to have any significant
effect on domestic prices or any significant impact on the domestic industry.

41. Domestic industry continued to suffer injury even when the Designated
Authority recommended a benchmark of more than US $ 20 and cost of production
was not more than US $ 11-12. Even if the Designated Authority recommends
100% anti dumping duty or US $ 100 as a benchmark, there is no reason to believe
that performance of the domestic industry could become better. In fact, the past.
history makes it very clear that the performance of the domestic industry is not
linked to Kaneka's exports and the same would not improve even if the anti
dumping duties were continued further. ' .

42.  That for the purpose of determining current status of the domestic industry,
price undercuttlng cannot be determined in a review case without adding anti
dumping duty in force. Injury to the domestic industry is beirng caused by different
factors. Daurala needs to establish the factors that ‘are leading to current injury.
Daurala needs to establish that they are being prevented from charging the
benchmark and what are the reasons for the same. :

43. That imports from Europe are sugnlﬁcant in volumes and prices are lower
than Singapore. Such being the case, injury to the domestic industry is from
imports from Europe.

F.3: Examination by the Authority

44. Rule 11 of Antidumping Rules read with Annexure -ll provides that
determination of injury shall involve an objective examination of both (a) the volume
of the dumped imports and the effect of the dumped imports on prices in the
domestic market for like article and (b) the consequent impact of these imports on
domestic producers of such products. Further, while examining the volume of
dumped imports, the Authority “shall consider whether there has been a significant
increase in the dumped imports, either in absolute terms or relative to production or
consumption in India. With regard to the effect of the dumped imports on prices,
. the Authority considers whether there has been significant price undercutting by
the dumped imports' as compared with the price of the like product in India, or
whether the effect of such imports is otherwise to depress prices to a significant
degree or prevent price increases which otherwise wouid have occurred to a
significant degree. The Rules further provide that “the examination of the impact of
the dumped imports on the domestic industry concerned shall include an
evaluation of all relevant economic factors and indices having a bearing on state of
the industry, including actual and potential decline in sales, profits, output, market
share, productivity, return on investments or utilization of capacity; factors affecting
domestic prices, the magnitude of the margin of dumping; actual and potential
negative effects on cash flow, inventories, employment, wages, growth, ability to
raise capital investments.”
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45.  For the purpose of injury analysis, the Authority has examined the volume
and price effects of dumped imports on the subject goods on the domestic industry
and its effect on the prices and profitability. To examine the existence of injury and
causal links between dumping and injury, if any, since positive dumping margin has
been established for the exports from the subject countries, entire exports from the
subject countries have been treated as dumped imports.

F.4: Assessment of demand

46.  For determination of domestic corisumption/demand of the product under
consideration, the Authority has added the sales volumes and captive consumption
of the domestic industry to the total imports into India. The domestic industry has
determined import volume and value based on the data collected from secondary
source i.e. International Business Information Services. The Authority however
collected transaction wise data from the DGIC&S and the same has been
considered for assessment of demand. Demand assessed is as follows -

L

Unit in MT 2002-03 2003-04 2004-05 POI
Sales Of Domestic e i % KRR *hkk ) Fedek
industry *
Indexed 100 140.78 105.99 74.61
Sales Captive LAl NhN* AhhR Fook kW
Indexed 100 381.23 726.28 1088.24
Tota' sales of Rk , Nk *hhd N *hhN
domestic industry
Indexed 100 207.36 277.74 355.28
lmporls - SUbjeCt *RNN eRRR whkk *hkde
Country*
Indexed

100.00 185.64 211,80 512.58
'mports - Other ik dedr ko o Rk 1114
Countries :
Indexed 100 100 103.46 47.01
Demam L 221 *.'*** L2272 LT 21
Indexed 100 118.52 14512 229.12
Total sales of Nk wkkk ki " ek
domestic industry

F.5: Import volumes and market share

47.  With regard to the volume and market share of the dumped imports, it has
been examined whether there has been a significant increase in the dumped
imports, either in absolute terms or relative to production or consumption in India.
Annexure-ll (i} of the Anti-dumping rules provides as under: -

“While examining the volume of dumped imports, the said authority shall
consider whether there has been a significant increase in the dumped
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imports, either in absolute term or relative to production or consumption in

India............

48.

share in consumption in India are as under:

4

Volume of imports from subject countries and other countries and their

Particulars Unit 2002-03 2003-04 2004-05 POI
imports :
SUbjeCt COUntries MT *kkk dekdie [ 21 2 dkddk
Trend Indexed .
100.00 185.64 211.80 512.58

Otl.‘er Countries MT *.*** *kkk Rk wirdk
Total Imports MT Ak ik vl *_***
Trend Indexed 100 80.54 88.15 174.98
Market share in
Imports - .

Subject Country % 25.9 59.72 62.05 79.22

Other Countries % 74.1 40.28 37.95 - 20.78

Total Imports ' 100.0 100.00 100.00 100.00 -
Market share in
Demand
SUbject Country oA‘ dedkk *hkk kel *ehdd
Other Count‘-ies % wkkk wdrdek Ak ks
TOtaHmpOl'tS . % i:*** ddrdek khkkk hkkk

Index 100.00 68.00 60.98 74.93
Domestic Industry % | wews ae S
Production of MT = | r [ e e
domestic industry '
Index N 100.00 193.42 257.46 342.90
Import in relation ‘
to production of
domestic industry - ‘
Subject Country % 56.83 54.55 46.75 84.95
Index 100.00 95.98 82.27 149.48
Total import % 45.59 109.49 132.72 93.25
Index 100.00 24015 * | 29110 204.54

49. The Authority finds that:

(a) The volyme of dumped imports from subject countries has increased
significantly in absolute terms during the injury period. It is thus noted
that not only there were continued imports in spite of imposition of anti
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dumping duties, but also the volume of imports kept increasing over the
injury period.

(b)  The Authority has determined market share of imports from the subject
countries, imports from other countries and market share of domestic
industry in relation to demand / consumption in India. It is found that
whereas the market share of imports from the subject countries was
expected to decline significantly with a consequent increase in the
market share of domestic industry after imposition of anti dumping duty,
in fact, the domestic industry rather than gaining market share, lost
market share. At the same time, dumped imports from the subject
countries, rather than loosing market share, have increased significantly
their market share.

(c) Imports from subject countries have first declined and thereafter
increased in relation to production of the subject goods in India.

(d) Imports from other countries were significant and had significant market
share in consumption in India. Spain contributed most of the imports in
the imports from other countries. The imports from Spain stood at *** MT,
***MT and™*MT for AMO5, AMO6 and POI respectively.

50.  Itis thus noted that the dumped imports show an increase in absolute terms
and in relation to production and merchant demand in India.

F.6: Price effect of imports

51.  With regard to the effect of the dumped imports on prices, it has been
examined whether there has been a significant price undercutting by the dumped
imports as compared with the price of the like product in India, or whether the effect
of such imports is otherwise to depress prices to a significant degree or prevent
price increases, which otherwise would have occurred, to a significant degree. In
order to assess the effect of imports on the domestic market an analysis of import
prices over the injury period was made. A comparison for product concerned was
made between the landed value of exported product and the average selling price
of the domestic industry. Selling price of the domestic industry for the purpose has
been determined on the basis of selling price in the domestic market, net of all
rebates and taxes, for sales made to unrelated customers, at the same level of
trade. The prices of the domestic industry were determined at the ex-factory level.
As regards objection of the domestic industry for adopting a lower net sales
realization during the period of investigation, the authority notes that such figure
was provided by them itself. The domestic industry has used the same figure for
arriving at profit, price undercutting and price underselling. The bifurcation of the
net sales realization of domestic sales as culled from the records is marginally
higher (1.36%) than that adopted earlier. The figure of net sales realization as
provided by the domestic industry in its comments on the disclosure statement is
much higher than that given in their earlier submissions. The domestic industry has
failed to furnish any documentary evidence in support of the same. They did submit
photocopies of four sample invoices but such claim of the domestic industry was
not verifiable from these invoices. Even if the authority adopts the new figure of net
sales realization, which is marginally higher than the figure already adopted, there
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would not be any significant change in the price effect and the profitability.

Simitarly, there will be no effect on the conclusions drawn by the authority in this

regard. In view of this situation, the authority does not feel the need to revise whole
of its calculations. The CIF prices of the subject countries concerned were adjusted
for post importation applicable duties. This comparison showed that during the
period of investigation, the landed price of imports from Singapore and China were
above the selling prices of the domestic industry. It is thus found that the imports
from Singapore and China were not undercutting the prices of the domestic
industry. It is noted in this regard that the domestic industry has also admitted in
the information provided by them that the landed price of imports from Singapore
and China were higher than selling price of the domestic industry. Thus, the
domestic industry conceded that the subject |mports were not undercutting the
prices of the domestic industry.

52.  An issue strongly raised by the Singapore exporter was that given the anti
dumping duty recommended by the Authority, subject imports did not prevent the
domestic industry from charging prices close to the benchmark earlier
recommended by the Authority. It is noted in this regard that as a consequence of
anti dumping duty recommended earlier, imports can not enter in the Country at a
price below the benchmark recommended by the Authority, except when importers
have imported the goods under a category exempted from payment of anti

dumping duty. However, as noted before, it is found that the selling price of the

domestic industry was below the landed price of imports, even without including the
anti dumping duty. It thus appears that there are some other factors that have
prevented the domestic industry from selling the-product at prices comparable to
landed price of imports. '

53. In order to further examine whether the subject imports were having any
significant depressing/suppressing effect on the prices of the domestic industry, the
information with regard to cost of production and selling price of the domestic

industry and landed price of subject imports was examined in detail. The table

below summarizes the position —

Unit — Rs./Kg. :
: 2003-04 | 2004-05 | 2005-06 - POI

Export price from subject e e bl i

icountries _ ' , '

Chlna . ik ek *'l"A" ik .

Si ng apo re kR sevek . E2 ] L2 '
- [Subject countries i il e o

Other countries (Spain) i I i

Landed price of Imports ’

Chilﬂa kR ik ek ek

Trend : - 100.00 97.58 115.35 113.87

Singapore - . ek ‘ ***‘ ke ek

Trend 100.00 98.68 116.78 115.56
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Subject countries ke ox e e

" Trend 100.00 96.66 113.83 | 112.32
Other countries (Spain) el b i bl
Trend 100.00 87.48 106.94 89.01
Selling price of the kel bl bl el
domestic industry
Trend 100.00 93.89 98.19 96.98
Cost of production of the e B e bl
domestic industry
Trend 100.00 94.76 95.68 96.58
Price undercutting amount
|Ch'na dedrde *kk Yedek L3 3]
Singapore ek ek *okek Fedede
Subject countries x bl el Bl
Other countries (Spain) bl bl bl ol
Price undercutting %

China ki dedede W whri
Singapore (Range) ) Wk Xk ke ‘ ek
Subject countries e b e i
ther countries (Spain) b ele bl i
Non injurious price o
Price underselling : o

54.  The Authority notes that

(a)  Subject imports were undercutting the prices of the domestic industry up to
2004-05. However, the landed price of subject imports was higher than the
selling price of the domestic industry during 2005-06 and POL. The imports
were thus not undercutting the prices of the domestic industry during 2005-
06 and POI. '

(b)  The domestic industry was unable to increase its prices in the investigation
period in proportion to the increase in the landed price of imports. Selling
prices of the domestic industry declined in 2004-05 and thereafter improved
in 2005-06. Prices however declined once again in the POl even though the
landed price of imports was significantly higher than the prices of the
domestic industry. It therefore does not appear that the imports were
depressing/suppressing the prices of the domestic industry in the market. It
appears that the selling prices of the domestic industry were not primarily
governed by the subject imports.

(c)  The selling price of the domestic industry was significantly below the cost of
production and the non-injurious price. The domestic industry was thus
forced to undersell the product even though the landed price of subject
imports was higher than selling price of the domestic industry.
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(d) Imports from other countries (which were primarily from Spain) 'weré
undercutting the prices of the domestic industry in the POL.

55.  The Authority noted that during the POI the CIF import price from Singapore is
higher than the price at which the domestic industry could have sold in the domestic
market. Therefore the domestic industry was also in a position to supply under
deemed exports category to those customers who wished to buy the material under

- duty exemption category. It therefore could not be established that the imports from
Singapore were made only because of duty exemption benefit granted by the Gowt. of
India.

F.7: Impact of the dumped imports on the domestic industry |

56. The performance of the domestic industry over the past has.been such that it
could not be concluded that the past injury to the domestic industry, which only
aggravated over the injury period, was due to dumped imports from subject
countries. Domestic industry has not been able to demonstrate that the imports
from subject countries have prevented it from charging better prices.

Production -
57. Domestic industry claimed that production of the domestic industry before

imposition of anti dumping duty was very low and the same increased after imposition
of anti dumping duty. Production of the domestic industry was as under —

200304 [2004-05 [2005-06_|POI

dorde Rk dkk sk

Production (MT) .
Trend 100.00 133.11 168.08  [177.29

58.  The Authority notes that although the domestic industry was able to increase its
production, but its merchant sales have declined. It is also noted that the domestic
industry has significant captive consumption, where production would not suffer
regardless of anti dumping duty. ' ' '

Sale volume

Unit: MT . :

Sales volumes + 12003-04 |2004-05 [2005-06 |POI
Merchant sales . T B ke whw [T
Captive consumption e o i
Total sales/consumption . i i ww b
[Trend 100.00 [133.94 [161.85 [171.33
Merchant sales as % of total sales et e bl e

59. It has been claimed by the domestic industry that (a) it has just come out of
its nascent stage only due to imposition of the anti dumping duty on the import of

4892 GIIO7—5
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the PHPG base, (b) If the anti dumping duty were to be withdrawn, this will result
into the cheap imports from subject countries and will reduce the sales volume of
the domestic industry significantly, (c) the sales volume of the domestic industry
has increased significantly during the injury period.

60. The Authority however notes that the merchant sales volumes of the
domestic industry declined in the investigation period, even though total volumes
sold/consumed increased. It is noted that domestic industry has major {(about ***in
investigation period) captive consumption. Merchant sales of the domestic industry
are in any case quite limited {about ***}. It is also noted that since -anti dumping
duties were in force, dumping could not have prevented the domestic industry from
selling its product. Further, given the price below which imports could not been
made during the injury period, it is evident that these imports have not prevented
the domestic industry from selling highest possible volumes. it would thus appear
that the presence of dumped imports have not prevented the domestic industry
from selling maximum possible volumes. Yet, it is found that a significant demand
was met through imports. No logical explanation has been provided by the
domestic industry for significant imports having taken place over the injury period;
even when the landed price of imports in the Country could not have been lower
than the benchmark fixed by the Designated Authority and the domestic industry
was selling at prices much lower than the benchmark. |t is also found that the
domestic industry has been in operation for quite some time and it cannot be said
that the domestic industry was coming out of its nascent stage.

Capacity utilization

61. Installed capac:ty and capacity utilization of the domestic industry position is
as under —

[Part I—SEc. 1]

Capacity utilization

2003-04 [2004-05 |2005-06 |POI
installed capacity (MT) ox bl ok o
Capacity utilization % e b e wx
ifrend 100.00 112.75 110.02 116.05

62. It is noted that the domestic industry has been able to enhance its capacity,
in spite of which capacity utilization has increased. It has been claimed by the
domestic industry that before the imposition of Anti-Dumping Duty on PHPG Base,
the capacity utilization was only 30-35%. However, after imposition of Anti dumping
Duty capacity utilization during POl has increased up to 100% on the enhanced
installed capacity. If the existing anti dumping duty on PHPG base is withdrawn,
this will result into opening up of floodgates of the dumped goods from subject
countries, and will result into substantial decrease in the capacity utilization. The
Authority however notes that the merchant sales of the domestic industry are quite
low in comparison to its total production. Even if entire merchant demand is taken
away by the imports, the domestic industry would still be having significant captive
demand and its capacity utilization would therefore not very materially suffer. It
therefore does not appear that revocation of anti dumping duty would result in
significant adverse impact on the capacity utilization.
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Inventory

63. The domestic indusiry has been able to liquidate inventories after imposition of
antidumping Duty. Further, the domestic industry has not demonstrated that the
inventory levels would increase in the absence of dumped imports.

Inventories 003-04 |2004-05 [2005-06 |POI
Average inventory (MT) b - P bl
Trend 100.00 [7.87 29.67 929
Profitability

64. It has been argued that after the imposition of Anti dumping duty on PHPG
base, the domestic industry has reduced its losses compared to previous years as the
production has increased. resulting into normation of the fixed cost on higher
production, in turn resulting into the lower cost of production. However, if anti dumping
duty were to be withdrawn, it is sure that losses will further increase, due to lower
sales volume on account of dumped imports. It may result into higher production cost
and as a consequence result into more losses to the domestic industry.

65.  Profits of the domestic industry are as shown in the table below -

Unit 2003-04 |2004-05 [2005-06 |POI

Merchant sales MT o e il i
Profit before tax per unit _Rs/kg ra ra i
Profit before tax total - [Rsflacs | e wew e
Profit on captive consumption Rs.flacs bl il B e
considering captive at market pnce)

Total profit in product _ bl e bl e
» Considering captive. Rs.flacs e il bl i
consumption at cost

» Considering captive Rs./lacs o bl bl il
consumption at market price :

66. The Authority finds that the domestic industry had originally transferred its
captive consumption at full cost of production. However, considering the judgment of
Hor'ble Supreme Court in the matter of Reliance Industries Ltd. Vs. Designated
Authority, it would not be appropriate to transfer captive consumption at cost of
production. The captive consumption is required to be transferred at market price. The
profit/loss claimed by the domestic industry was therefore re-determined after
transferring captive consumption at market price.

67. It is noted that losses suffered by the domestic industry have significantiy
increased. The Authority thus notes that the domestic industry sold -its product at
prices below the landed price of imports (whether or not the anti dumping duty in force



36

THE GAZETTE OF INDIA : EXTRAORDINARY [PartI—SEC. 1]

is added} and suffered financial losses. It is thus evident that the domestic industry is
unable to earn profits in spite of imposition of anti dumping duty. The Authority
therefore could not conclude that the financial losses suffered by the domestic
industry were due to presence of dumped imports.

Cash Flow

68. Domestic industry submitted that it will be difficult to prepare the cash flow for
the subject material separately, however, the domestic industry is incumng losses on
the subject material, and is facing adverse cash flow. The Authority notes that the
domestic industry itself has not claimed any injury in terms of cash flow. As regards
profitoss, as already noted, it could not be concluded that the financial losses
suffered were due to dumped imports. Since reasons for losses could not be linked to
dumping and the domestic industry has linked profit/loss to cash flow, it has not been
established that the dumped imports have not prevented the domestic industry from
having healthy cash flow situation. -

Unit: Rs. lacs
2003-04 [2004-05 [2005-06 |POI
Cash profit considering captive b o e b
at cost
Cash profit considering captive b - e e
at market price

Return on investment

69. Domestic industry claimed that due to depressed prices, the domestic industry
is incurring losses on its investment and having a negative return on investment.
Return on investments has been claimed as foliows -

[ 2003-04 [2004-05  [2005-06 [POI
[Return on investment (%) e s e =

70.  The Authority finds that since reasons for financial losses could not be linked to
dumped imports nor could it be established that the dumped imports are depressing
the prices of the domestic industry, it could not be established that continued adverse
return on investment was due to presence of dumped imports in the market.

Wages

71. it has been claimed that because of the losses, the domestic industry is able to
provide only the nominal increment to its empioyees. However, as noted before,
reasons for losses could not be linked to dumped imports, it could not be concluded
that the domestic industry is unable to afford reasonable wage increases due to
dumped imports. '

Rs. in lacs 2003-04  [2004-05 [2005-06 [POI [
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lvvages pald ) . : e . - s

Trend 100.00 104.44 190.00 198.89

Ability to raise the capital investment

72. The demand of the PHPG Base in India is more than the existing capacity of
the domestic industry and domestic industry could cater to entire demand of the
domestic market by debottle-necking of existing capacities through support of the
parent company. Further, since financial losses to the company could not be attributed
to dumping, it does not foliow that ability to raise capitat investment got affected due to
dumped imports. The evidence therefore does not show that ability to raise capital

investment was affected due to dumping. ‘ .
Rs. lacs ' 2003-04 |2004-05 [2005-06 | Pbl .
Fre_sr\ investments made e i il —
Employment

73.  The numbers of employees dedicated for this product increased significantly,
which could be due to capacity addition.

2003-04 [2004-05 {2005-06 (POI

ik

No. of employees. e ek b

Trend B 100.00 100.00 133.33 133.33

Evidence of lost contracts or ciéclining__s_ales

74. It has been submitied that because of sharp price fall in export prices, the

importers are forcing the domestic industry to match the imported prices. It has been
further submitted that domestic industry is not in a position to provide the subject
material at such a fow price, and by selling at such low prices; petitioner cannot even
recover the marginal cost, resulting in loss of customers. The Authority however found
that the domestic industry was selling the product at prices below the landed price of
imports, it could not be established that the subject imports resulted in lost contracts.
Further, considering the miarginal costs and landed price of imports, it could not be
seen that the domestic industry was prevented from recovering marginal costs due to
subject imports. It is also noted that the imports could not have been made by the
consumers below the benchmark fixed by the Designated Authority. Domestic industry
has therefore not established that the imports prevented the domestic industry from
selling at such low prices. :

Magnitude of Dumping

75.  The dumping margin from both the countries has been found positive.

4392 GID7-6
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Originat [Mid term|Present
investigations|review investigations
Singapore 10% 15.71% |
China ' 187% - e

F.8: Conclusions on continued injury -

76.  Article 3.1 of the ADA and Annexure-l| of the Anti Dumping Rules provide for
an objective examination of both (a) the volume of dumped imports and the effect of
the dumped imports on prices in the domestic market for the like products, and (b) the
consequent impact of these imports on domestic producers of such products, with
regard {o the volume effect of the dumped imports.

77. The Authority had earlier recommended benchmark form of duty and the
imports could not have been reported at prices below the benchmark. The imports
could not have prevented the domestic industry from charging prices up to
benchmark. The domestic industry has however been charging prices much below the
benchmark. In fact, it is found that the domestic industry has been selling the product
at prices below the landed price of imports, even without considering present anti
dumping duty. Resultantly, performance of the domestic industry remained adverse in
terms of profits, cash flow and return on investments. It is however found that the
performance of the domestic industry has significantly improved in terms of
production, sales (including captive consumption), installed capacity and capacity
utilization. The domestic industry has significantly increased its captive consumption.
in fact, its captive consumption is far higher than merchant sales (about *** of the
sales were captive consumption and merchant sales were only ***). It has not been
demonstrated that the domestic industry has suffered or is likely to suffer injury in its
captive consumption in the event of revocation of anti dumping duty. The petitioner
has not been able to establish that the reasons for decline in its performance on
account of profit/loss, return on investment and cash flow are linked to dumped
imports. Thus, it is concluded that the performance of the domestic industry has
further deteriorated, in spite of imposition of anti dumping duty and in spite of the fact
that the price at which imports could have competed with the domestic industry was
far higher than its cost of production and the actual selling price.

F.9: OTHERS KNOWN FACTORS
Volume and prices of imports from other sources

78. In addition to imports from Singapore and China, significant imports have
been reported from Spain also. The volume of imports is significant and CIF prices
lower than prices from subject countries. These imports were not attracting anti
dumping duty. Given that the price at which these imports could competg with
domestic industry is far lower than the price at which subject dumped imports could
compete with the domestic industry, it has not been established how these imports
have not caused injury to the domestic industry.
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Spain China Singapore

ek Rk kW

import volumes (MT) in POI
CIF import price (Rs./kg.) ‘
Landed price of imports (Rs./kg) bl b e
Selling price of domestic industry (Rs./kg.) bl bkl il

ke ke . ek

Contraction in demand and / or change in pattern of consumption

79. The total demand of the subject goods shows significant growth. While
demand including captive consumption increased by *** the same exciuding
captive consumption increased by *** during POI as compared to the base year,
therefore, this factor is not a possible reason which could have caused injury to the
domestic industry. It is noted that the demand for the product under:consideration
has shown increase primarily due to increase in captive consumption by the
petitioner.

Trade restrictive practices and competition between the foreign and domestic
producers

80. The subject goods are freely importable and there are no trade restrictive
practices in the domestic market. Therefore, this factor couid not have been reason
to cause injury to the domestic industry

Deveiopment of technoiogy and export performance

31. Technology or techrology related issues have not been raised by any
interested party as a possibie cause of injury to the domestic industry. It is noted
that the domestic industry was exporting some quantity during the injury period.
Productivity of the Domestic Industry

82. Productivity of the domestic industry has shown improvement. .

Productivity 003-04 12004-05 005-06 |POI
Production per employee il i bl el
Trend 100.00 133.11 126.06 132.96

G.  CAUSAL LINK
G.1:  Views of the Exporter:

83. M/s. Kaneka contended that there is no causal link to prove that injury to the
domestic industry is on account of dumping. Kaneka stated that in the original
investigations antidumping duties were imposed on the basis of benchmark around
- US$ 22/Kg. in view of such benchmark Kaneka could not export the product to
india below this benchmark. Under such a situation, there couid be no competition
by Kaneka to Daurala below stich benchmark. Kaneka argued that should Dauraia
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be selling at these prices, there was no question of any injury to the domestic
industry. Therefore, injury to Daurala is not on account of dumping but on account
of other reasons and causal link is missing.

84. In support of their arguments Kaneka has referred to the decision of the
Designated Authority wherein the authority had declined to initiate sunset review on
imports of Sodium Ferro Cyanide from China PR reasoning that imports could not
have entered in the Indian market below the benchmark and if the domestic
industry was selling at prices below these benchmark, it implied that there are other
factors preventing the domestic industry from realizing that price. The Designated
Authority considered in that investigation that a situation where the domestic
industry was selling at a prices lower than the benchmark, it could not be said that
domestic industry has suffered injury from dumped imports.

85. Kaneka has also quoted another decision of the designated authority in case
of sunset review of antidumping duty on imports of Poly Isc Butylenes {PIB} from
European Union, Brazil, Japan, Korea RP and Singapore wherein the Authority had
observed that imports from the defined countries during the proposed period of
investigation and injury period are taking place at prices significantly higher than
the net sales realization of the domestic industry. Kaneka argued that the analysis
drawn does not conclude that the cessation of antidumping duty is likely to-iead to
continuation or recurrence of dumping and injury to the domestic industry.
Therefore, the exporter has contended that in the present case the domestic
industry is suffering injury not from subject imports but due to different factors
which they need to identify. It has further contended that domestic industry needs
to establish as to how they are being prevented from charging the benchmark. The
exporter has further contended that the exports from Burope are lower than
Singapore and China and therefore, injury to the domestic industry is from imports
from Europe. The exporter has further banked upon decision of the Designated
Authority in case of 2MN! wherein the Authority has held that captive consumption
needs to be taken into account at market prices, terminating investigations due to
significant captive consumption. '

G.2. Views of the Domestic Industry:

86. Ms. Daurala argued that the exporter was deliberately trying to mix various
issues. It contended that in a sunset review the Designated Authority is required to
see whether conditions that existed at the time of imposition of the antidumping
duty have altered to such an extent that there is no longer justification for continued
imposition of antidumping duty. It has cited decision of the CESTAT in case of Apar
Industries and the decision of Supreme Court in the case of Rishi Roop Polymers.
Accordingly, domestic industry contended that injury parameters or causal link
need not to be established again in the present investigations. The domestic
industry has further referred to the observations as recorded in the previous mid
term review wherein the exporter had admitted to be supplying against advance
licenses only, which do not attract antidumping duty. Therefore, they are supplying
the subject goods in the Indian market much below the benchmark price. Domestic
industry contended that supplies at such low prices of the exporter act as a



[am —@eE 1] T T G ;. ST

41

benchmark for the market and displace the domestic industry. Domestic industry
has further quoted decision of the Authority in the case of imports of Metronidazot
from China PR wherein the Authority had imposed antidumping duty even though
the landed value of the prcduct was less than the reference price. Commenting on
the Reliance decision on transfer pricing, domestic industry argued that the spirit of
Hon’ble Supreme Court judgment is to protect the Domestic Industry from dumping
as the market value in that case was more than the cost of production. The
petitioner also argued that the facts of 2-MNI case are different from the facts of the
present case. In that case the merchant sales were to the tune of *** only whereas
in the present case the merchant sales are about ***. Further, in case of 2MNI the
domestic industry was itself a major importer. The domestic industry has further
referred to the views expressed in “A Handbook of Antidumping ‘Investigations
written by Judith Czake, Johann Human and Jorge Miranada®, which states that the
assessment whether the injury would continue or recur would require a
courterfactual analysis of hypothetical events to examine whether the domestic
industry is likely to be injured again if duties are lifted. In its comments on the

“ disclosure statement, the .domestic industry has given detailed submissions

contending that establishment of causal link is not mandatory.in a sunset review.
The domestic industry has placed reliance on a decision of the appellate body of
WTOQ in case of import of oil country tubular goods from Mexico.

G.3: Examination by the Authority:

87. The Authority notes that in the present case the captive consumption is
about *** and the same has been transferred at cost of production. It is pertinent to
note that the cost of production is much higher than the market price of the product.
Had domestic industry been transferring material consumed in-house at market
price, there would have been colossal losses. It is also noted that the domestic
industry has been selling the product at prices below the landed price of imports
from the subject countries even if the present anti dumping duty is not considered.
Thus, had the domestic industry been selling at prices comparable or higher than
import prices, its performance would have been different. Further, had the domestic
industry sold the product at or above benchmark, the captive consumption would
have been transferred at such higher and profitable market price. Reference price
of US$ 22/Kg had been in force during the last five years. The exporter could not
have entered its product into India at less than the reference price. But the
domestic industry did not improve its selling price in spite of the definite measures.
In fact, it was found that the increase in the selling price of the domestic industry in
the investigation period as compared to the preceding year was far lower than the
increase in the landed price of imports. Both the domestic industry and the exporter
argued that imports were made under duty exemption category. However, it is not
established why the selling price of the domestic industry must be compared with
such landed price of imports without considering anti dumping duty. Further, even if
anti dumping duty is excluded, as noted before; it is found that the domestic
industry has been selling the product at prices below the landed price of imports.

88. Antidumping measures being not applicable on the exports against advance
license, if the exporter has been forced to sell at lower prices due to exemption
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‘granted, the exporter would continue to make supplies below the reference price
under the same arrangement in future as well. Hence, any antidumping duty
imposition would not enable the domestic industry in improving its sales price. Nor
revocation of anti dumping duty would lead to decline in prices, given that the
domestic industry is already selling at prices lower than import prices.

89. The Authority also notes that it is fact that if the transfer pricing of captive
consumption is undertaken at market price, injury to the domestic industry would
have been much more what has been claimed. The moot point here is whether
injury to the domestic industry can be attributed to the imports from the subject
countries. The arguments of petitioner for not looking into injury parameters or
causal link at the stage of sunset review do not appear consistent with the legal
requirements, particularly when the domestic industry has suffered .continued
injury. In a situation where the domestic industry has suffered continued injury, it is
necessary to establish that such continued injury is due to dumped imports. The
Authority therefore proposes to examine causal link between dumping and injury to
the domestic industry. The authority has examined the contention of the domestic
industry regarding assessment of causal link. The authority notes that the WTO
appellate body, in its referred ruling, has itself observed that article 11.3 is silent as
to whether investigating authorities are required to establish the existing of a causal
link. Therefore, in such a situation, the authority has to examine the facts of each
case individually. And hence, ruling of orie case cannot be applied automatically on
another case. As for practice, amongst other things, the authority looks into the
assessment of causal link in case of sunset reviews. In the instant case, the
authority observes that in addition to examine the likelihood of continuation or
recurrence of dumping and injury, it is also pertinent to examine whether such
dumping and injury is due to the subject imports.

90. As regards the domestic industry's claim of likelihood of recurrence of injury
and their request for counter-factual analysis of hypothetical future events, it is
observed that the domestic industry has not established how the revocation of anti
dumping duty would lead to further deterioration in their performance, particularly
when the price undercutting is negative. In the absence of causal link to the
present injury to the domestic industry, it has not been established how the
counterfactual analysis of the hypothetical future events would show different
results if the causal link is absent during the current period. Even the comments of
the domestic industry on this issue as submitted against the disclosure statement
do not answer the above said questions. The domestic industry has not been able
to establish as to how they would be able to raise the net sales realization in future
when they have not been able to do so in past with antidumping duty in place. The
domestic industry has not been able establish any variation in the expected future
pricing behaviour of the exporter and the expected future economic performance of
the domestic industry. '

91. As noted in the analysis relating to injury to the domestic industry, the
Authority had earlier recommended benchmark form of anti dumping duty. The
impact of the same was that the imports from the subject countries could not have
entered the Indian market at prices below the benchmark fixed. Thus, if the sole
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factor of competition for the petitioner were imports, the petitioner would have been
able to achieve prices comparable to the benchmark, It is however found that the
petitioner has been selling at prices much below this benchmark. It has not been
established by the domestic industry that its inability to sell the product at prices
below benchmark is due to dumped imports.

H. Conclusions:

92,  On the basis of the above investigation, the Authority concludes that: as has
been admitted, the subject imports were not undercutting the prices of the domestic
industry in the current investigation period. Keeping in line with increase in the cost
of production, the domestic industry could have increased its prices between 2003
and 2004 and in the Pericd of Investigation. The domestic industry was sefling its
product at prices much below the benchmark as recommended by the Authority in
its earlier investigations. The domestic industry failed to establish that their selling
prices were governed by landed price of import (even without considering
antidumping duties) nor it could - establish that the imports were
depressing/suppressing the prices of the domestic industry in the market. The
selling price of the domestic industry has been betow its cost of production and its
non-injurious price. It undersold the product even though the landed price of the
subject imports was higher. Even though the landed of imports increased during
2003-04 and the period of investigation, the domestic industry suffered increased
losses. Imports from other countries (primarily from Spain) were undercuthng
prices of the domestic industry during the period of investigation.

93. The Authority further concludes that the domestic industry has not been able
to establish as to how revocation of antidumping duty would adversely affect its
performance in respect of the massive captive consumption which accounts for
nearly *** of its total production. Therefore, the Authority concludes that the
domestic industry has not been able to establish that the dumped imports from the
subject countries are causing material injury to them during the current period. Nor
they have established as to how revocation of antidumping duty would lead to
injury to them. The Authority does not find reason to agree to the contention of the
domestic industry that there has been no change between the basic conditions of
the original investigations and the present investigations. In the original
investigations, there was no benchmarked antidumping duty in place. The
domestic industry was having no chance to increase its sales realization. The
imports could have entered at any price. But such conditions were no more there in
the present review.

H.1: Final Findings:

94.  After taking into consideration what has been stated above, the Authority
concludes that:
(i the subject goocds have been exported to India from Smgapore and
China PR below their normal values resuiting in continued dumping;
(i)  the domestic industry has suffered continued injury;
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{(:h}  the domestic indusiry has not been able to establish that their jinjury has
been due to the dumped imports,

i}  The domestic industry has not been able ¢ establish that discontinuation
of antidumping duty on the subject goods from the subject countries is
likely to have adverse affect on their performance.

%3 Therefore, the Designated Authority considers it appropriate to recommend
giscontinuation of antidumping duties recommended earlier vide notification
N0.51/1/2001-DGAD dated 31" December 2001 and subsequent
recommendations vide notification No. 15/14/2005-DGAD dated 4" August 2006
on all imports of D(-) Para Hydroxy Pheny! Glycine Base (PHPG Base} from
Singapore and China PR. '

96.  Any person (s), aggrieved by this order, may file, within ninety (90) days of
this order, an appeal before the Customs, Excise & Service Tax Appellate Tribunal
in accordance with Section 9C of the Customs Tariff Act, 1975, as amended.

R GOPALAN, Designated Authority
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