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MINISTRY OF LAW AND JUSTICE
(Legislative Department) |
NOTIFICATION
New Delhi, the 20th December, 2007

§.0. 2168(E).—The following Order made by the President is published for general
information :—

- ORDER |
Whereas by a petition dated the 21" April, 2006 filed under clause (1)
of article 103 of the Constitution, Shri Shyam Rajak, General Secretary,
Rashtriya Janta Dal, Bihar (hereinafter referred to as the pelitioner) has
raised the question of alleged disqualification of Late Shri Ajit Kumar

Singh, former Member of Parliament (Lok Sabha) (hcremaiter referred to as
the respondent);

And whereas in the said petition, the petitioner has alleged that the
respondent held various posts in 11 organizations viz., (1) Chairman,
NAFED, New Delhi, (2) Chairman, Bihar State Land Developn:ent Bank,
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(3) Chairman, Sri Deep Narayan Singh Chetriya Sahakari Sansthan, Bihar,

(4) Chairman, Tapendu Urban Cooperative Bank Bihar, (5) Director,
IFFICO, New Delhi, (6) Director, KRIBHCO, New Delhi, (7) Dlrectolr,
NCCF, New Delhi, (8) Director, National Cooperative Union of .Il-ldla
(NCUI), (9) Director, Bihar State Cooperative Bank, (10) D%reg:tor, thar
State Cooperative Marketing Union (BISCOMAUN), (11) Director, Bihar
State Cooperative Federation, Bihar, before his election as a member ‘of
Parliament and continued to hold those posts even after his election and by
virtue of the holding these alleged offices of profit, the respondent had
availed of various facilities including foreign visits incurring expenses over
crores of rupees and therefore, his case is squarely covered 1_‘1.nder s.u“b—cl_ause
(a) of clause (1) of article 102 of the Constitution attracting disqualification;

And whereas the opinion of the Election Commission has been sought
by the President under a reference dated the 16™ May, 2006 under clause (2)
of article 103 of the Constilution on the question whether the respondent had
become subject to disqualification for being a Member of Parliament (1.,%
Sabha) under sub-clause (a) of ¢lause (1) of article 162 of the Constituticy;

And whereas while the matter was under consideration of the Election
Commission, the respondent passed away at Siwan, Bihar on 1% August,
2007, which was notified by the Lok Sabha Secretariat, vide its notification
No. 21/4/2007/T dated the 8" August, 2007 and consequently his seat in Lok
Sabha became vacant with effect from that date;

And whereas the Election Commission considered the question
whether the alleged disqualification raised in the petition still survived for

the opinion of the Commission on account of the death of the respondent.

And whereas the Election Commission having regard Lo various
decisions of the Courts, the legal position and the consistent view taken by
the Commission in all such reference cases in the past, has opined (vide
Annex), that the question of alleged disqualification of the Late Shri Ajit
Kumar Singh, for being a member of the House of the People, has become
infructuous in view of the fact that his seat in the Lok Sabha has fallen
vacant on account of his death on the 1% August, 2007;

Now, therefore, I, Pratibha Devisingh,Patil, President of India, in
exercise of the powers conferred on me under clause (1) of article 103 of the

Constitution, do hereby decide that the petition of Shri Shyam Rajak is -

infructuous in so far as it relates to the alleged disqualification of Shri Ajit
Kumar Singh in view of the fact that his scat in Lok Sabha has fallen vacant.

12 December, 2007 . .
President of India

[F. No. H-11026(15)/2007-Leg. I1]
Dr. SANJAY SINGH, Jt. Secy. and Legislative Counsel
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_ ANNEX
ELECTION COMMISSION OF INDIA

Refererice Case No. 83 of 2006

[Referance from the President under Article 103 (2) of the
Constitution of india] '

. In re: Alleged disqualificaticn of Late Shri Ajit Kumar Singh, MP (Lok Sabha)
under Article 102 (1)(a) of the Constitution of India.

OPINION

A reference dated 16th May 2006, was received from the Presidént,
seeking the opinion of the Election Commiséion under Article 103 (2) of the
Constitution of India, on the question whether Shri Ajit Kumér Singh had
become subject to disqualification for being Member of ParIiament (Lok Sabha)

undér Article 102 (1)(a) of the Constitution of India.

2, The above question arose on é petition dated 21.04.2006, submitted by
Shri Shyam Rajak, General Secretary, Rashtriyé Janta bal, Bihar, to the
President, under Article 103 (1) of the Constitution of India, raising the qurestion
of alleged disqualification of Shri Ajit‘ Kumar Singh ( respondent),r‘ for being a

member of Parliament (Lok Sabha).

3. The allegation in the petition was that the respondent held various posts

in 11 organizations before his election as a member of Parliament and



14

THE GAZETTE OF INDIA : EXTRAORDINARY. [ParT II—SEc. 3(ii)]

continued to hold those posts_ even after his election. The petitioner further
stated that by virtue of holding these alleged offices of profit, the respondent had
availed of various_facilities including foreign visits 'incurring crores of rupees.
The names of the offices allegedly held by the respondent as mentioned in the
petition are as. followé:- | |

1. Chairman, NAFED, New De.lhi,

2. Chairman, Bihar étate Land Development Bank,

3. Chairman, Sri Deep Narayan Singh Chetriya Sahakari Sansthan, Bihar,

4. Chairman, Tapendu Urban Cooperative Bank Bihar, |

5. Director, IFFICO, New Delhi,

6. Director, KRIBHCO, New Delhi,

7. Director, NCCF, New Delhi,

- 8. Director, National Cooperative Union of India (NCUI),
9. Director, Bihar State Cooperative Bank,
10. Director, Bihar State Cooperative Marketing Union (BISCOMAUN),

11. Director, Bihar State Cooperative Federation, Bihar.

4, The petition of Shri Shyam Rajak mentioned only the names of the
offices allegedly held by the respondent. The petition, however, neither
contained information about the date(s) of appointment(s) of the respondent to
the offices refefred to in the petition nor was it accompanied by any document to
support the contention that the offices to which the respondent was appointed
ware offices of profit under the Government within the meaning eof Article -
102(1)(a) of the Constitution. The date of appointment of a Member to an office is
vital to determine whether the case falls within the jurisdiction of the President to

decide in terms' of Article 103 (1). It is well settled by catena of decisions of the
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Supreme Court {See Election Commission Vs. Saka Venkata Rao (AIR 1853 SC
201), Brundaban Naik Vs. Election Commission (AIR 1965 SC 1892); Election
Commission Vs. N.G.Ranga (AIR 1978 SC 1609)} that under Asticle 103 (1) of

the Constitution, the President and the Election Commiséi‘on can look into the
questiqns of only those offices to which the Members of Parliamént are
appointed after théir electién as such Members. The petitioner was, therefore,
asked to furnish, by 1.7.2006, specific information in that regerd, vide the

Commission’s Notice dated 9.6.2006.

5. On 10.7.2006, the petitioner submitted - an application reiterating his
contention that the respondent was holding offices of profit, and furnishing the
date(s) of appointment of the fespondent to the respective offices. However, he
did not furnish any documentary evidence in support of his allegations. As per
the infdrmation furnished by the petitioner, the respondent was appointed to the

various offices mentioned in the petition on various dates starting: from 22.8.98.

6. The respondent was elected as a member of Lok Sabha at the general
glection to the House of the People held in April-May, 2004. From the
information furnished by the: petitioner, it is, inter-alia, seen ihat the appointment
of the respondent to eight of the eleven offices, namely, (i) Chairman, Bihar State
Land Development Bank , (ii) Chairman, Tapendu Urban Cooperativé Bahk,
Bihar, (iii) Director, IFFICO, New Delhi, (iv) Director, KRIBHCO, New Delhi, (v)
‘Directc:r, NCCF, New Delhi, (vi) Director. Bihar State Cooperative Bank. (vii)
Director, Bihar State Cooperative Marketing Union ( BISCOMAUN), and (viii)

Director, Bihar State Cooperative Federation, Bihar, were made prior to April-

May 2004 i.e. before respondent’s election as a Member of Parliament in April-
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May, 2004. As regards the remaining three offices, namely, (i) Chairman,

- NAFED (ii) Chairman, Sri Deep Narayan Singh Chetriya Sahakari ‘Sansthan,

Bihar (hereinafter referred as DNSCSS) and (iii) Director, National Cooperative

Union of. India(hereinafter referred as NCUI) the appoihtments were made after

- respondent’s election as a Member of Parliament in April- May, 2004. The

respondent was initially appointed as Chairman, NAFED w.ef 22.8.98 to
27.8.2001 and then reappointed for a period w.e.f 28.8.2001 to 6.8.2004 and
aggin reappointed w.e.f. 7.8.2004 to till date. According to the petitionér_, the
respondent was appointed as Chairman, DNSCSS w.ef 1.2.2005 and he has
been holding this office since then. The respondent Was appointed as Director,
NCUI w.ef. March 97 to 28.3.2000 and then reappointed for a period w.e.f

29.3.2000 to 21.3.2005 and again reappointed w.e.f. 22.3.2005. As regards the

office of Chairman of the NAFED held by the respondent it was seen that as per

item no. 22 of the table appended to Section 3(k) inserted in the Parliament (
Prevention of Disqualification) Act, 1959, by the Parliament ( Prevention of
Disqualification) Amendment Act, 2006, this office is exempted froh the purview
of disqualification as envisaged under Article 102(1)(a) of the Constitution. As
seen above, the appointments of the respondent to the remaining two offices,
namely, (i) office of the Chairman, DNSCSS, and (i) office of the Director, NCUI

were made after the respondent’'s election as a member of Parliament at the
generalrelection to the House of' the People held in April- May, 2004. The
Commission, theréfore, asked the respondent to file, by 15.12.2006, his feply
to the allegation made in the petition with regard to these two offices, vide

notice dated 24.11.2006.
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7. | As the patltloner had not furnlshed the terms and. condltlons of the
apporntments of the respondent and facilities and allowances etc. being provided
to him on account of holding the aforesaid two offices, the Commission decided
to obtain the reIevant 1nformat|on from the government concerned. Accordingly,
‘wde Ietter dated 1. 12 2006, the Commlss:on requested the Cabinet Secretary to
the Government of India to fo_rnrsh, by 15.12.2006, the precise date of last/latest’
appointment of the respon;dent as. Director; NCU! alongwith information about the
terms and condltlons of hls apporntment rncludmg the terms regarding
.salarylemoluments and all other benefrts aocrumg from the said post.- In. respect
of office of the Chalrman DNSCSS relevant mformatnon was asked, by
16.12. 2006 from the Government of B|har vrde Ietter dated 1.12.2006 and

subsequently from the Government of India vide letter dated_‘_2.__2_.2007_ R

| 8. The respondent f|Ied h|s reply on 15 X 2007 The respondent |n his reply
rebutted aII the allegataons made by the petltroner and stated that all. alleged
IPOSltIOI’lS held by h:m were posmons in Co-operatlve Sometles and these are
electlve posts (elected by the General Body of the concerned Co—Operatlve
Soc:ety). The respondent further stated that he had been holding t_hese_of\ﬂces
prior to his election as an MP to the 14th Lok Sabha in 2004. The respondent
further stated that there was no provision for payment of any salary and/or

allowance/emoluments to the Chairman/Director offices.

. On receipt of the reply of the respondent, the petitioner was asked vide
letter dated 2.2.2007 to file his rejoinder, if any, to the reply of the respondent. by
15.2.2007. The petitioner vide his letter dated 15.2.2_097_, requested 15 days

more tlme to file his rejomder Later the pehttoner vide his subsequent |etter
S04 TG o7-1 .
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dated 18.3.2007, requested for further extension of time up to 31.3.2007. The
Commission considered the request of the petitioner and granted him time to

file his rejoinder up to 31.3.2007.

10. In the meantime the Central Govefnment furnished the information in
respect of the office of the Direc_tor of the NCUI allegedly held by the

respondent, on 24.1.2007, received in the Commission on 8.2.2007.

11. In response to letter dated 1.12.2006 and subsequent reminder dated
2.1.2007, the Govt. of Bihar, vide letter dated 15.1.2007, and in response to
letter dated 2.2.2007, the Department of Agriculiure and Cooperation, Govt. of
India, vide letter dated 26.2.2007, furnished their replies with regard to
DNSCSS. From the replies of the Central Government and the State
Government, it was found that neither of them was clear about the édministrative
control of DNSCSS and failed to furnish the requisité information. In view of this,
the Commission decided to obtain the relevant information from thg respondent.
Accordingly, a notice dated 26.3.2007 was issued to the responde;{t asking him

to furnish the last/latest date of his appointment to the office of the Chairman of .

the DNSCSS by 5.4.007.

12.  On 4.4.2007, the respondent in response to the Notice dated 26.3.2007
furnished the IaQUIatest date of his appointment to the office of the Chairman,

DNSCSS as 13.12.2005.

13.  After completion of pleadings of both the parties, the Commission

decided to fix a hearing in the matter on 29.5.2007. In the hearing the petitioner
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appeared in person alongwith his counsel Sri S. DUb'ey. On the respondent’s
side, the respondent appeared in person alongwith his Counéei Shri V.P.Singh,
Sr. Advocate and Shri Anil Amrit, Advocate." On that day the Counsel for the
petitioner requested to adjourn the hearing for a few days on the ground that he
had been engaged by the petitioner only on that day and that he needed some
time to prepare thé case. The Commission considered the requést'and
adjourned the hearing. The Commission thereafter fixed 23.7.2007 as the date
of hearing. On 23.7.2007, the petitioner appeared in person alongwith his
counsel Sri Manish Vshisht, Advocate, Sri Amit Kumar Thakur, Advocate, and
Shri LK. Sharma, Advocate. The respondent also appeared in person alongwith
his counsel Shri V.P.Singh, Sr. Advocate, Shri Anil Amrit, Advocate. During the
course of hearing both the parties made their submissions with fegard to the
question involved in the case. The.hearing continued on 24.7'.2007 and was
concluded on that date. After completion of hearing both the parties were asked

to submit their written arguments within a week.

14.  On 21.7.2007 the respondent filed his written arguments. The petitioner

did not file any written argument.

16.  While the matter Was under consideration of the Commissiqn, thére was
report about déath of thje respondent. The Lok Sabha Secretariat, vide their letter
No. 21/4/2007/T dated 8" August 2007, forwarded a copy of notification No.
21/4/2007/T dated 8" August 2007, issued py the Lok Sabha Secretariat
regarding unfortunate demise of the respondent . As pér afgresaid ngtification
Shri Ajit kumar Singh, an elected member of Lok Sabha from 36- Bikramgan;

Parliamentary Constituency of Bihar passed away at Siwan, Bikar on 15t August,



THE GAZETTE OF INDIA : EXTRAORDINARY [PART II—SEC. 3(ii)]

: 2007 and consequently his seat in Lok Sabha became vacant with effect from

that date.

16. ' In view of the death of the respondent, the issue now to be éonsidered is
3 c ' .

whether the question of the alleged disquafiﬁcation raised in thé petition referred
to above, still survives for any opinion of the Commission under Article 192 (2)

of the Constitution.

17.  The proceedings before the Commission in c.ases of references from the
President and the Governors under Aﬁicles 103 (2) and 192(2) are :quasi-judicial
procéedingé. Hence, in such matters, the Commission isrguided by énd follows
the principles, procedures and policy adopted by the Supreme Cogrt and High
Courts. As a general principle, the Cburts look into live issues %between the
partiés and do not undertake to decide an issue which is pﬁrely ace;demic or has
become infructuous on account of ény supervening event.l In' :cases where
during the pendency of an election appeal, the cand;!daté‘ whose felection. was
-uhder challenge ceased to be a member of the House concerned, on his death
or on account of his resignation from the seat in thé House‘c.:oncern'ed or where

the House itself got dissolved, the Supreme Court has treated the éppeal as

infructuous and dismissed the appeal as such.

f

18. In  Loknath Padhan vs. Birendra Kumar Sahu (AIR 1974 §C 505), the
Supreme Court has held that :

“Itis a well settled practice recognized and followed in |ndia as well
as Eng’laznd thatga Court should not dndertake to decide an issue,
‘unless it-is a living issue between the 'p'arties'.: If an iséue is purely
. academic in that,jts decision one way or the other wouid have no
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impact on the position of the parties it would be waste of public time.

" and indeed not proper exercise of authorlty for the C0urt to engage o

“itself in deciding it...

19.  Again the Supreme C0urt observed in Dhgrtlgakar Madan LaI Vs Rap o

Gandhi (AIR 1987 SC 1577) as follows :

"Court should not undertake to decide an issue uniess it is a living
issue petween the parties. If an issue is purely academic in that its

~ decision one way or the other. would have no impact on the

posltlon of the partles if w0uld be waste of publlc time to.engage ..

“itsélf in deciding it. Lord Viscount Simon in his speech in the

‘House of Lords in Sun Life Assurance Company of Canada V.

Jervls 1944 AC 111 observed; “ | do. not think that it would be a - -

proper exercise of the Authorlty whlch this House. possesses to.

hear appeals if it occuples tlme in thls case in deciding an

~ academic . question, the answer to “which cannot’ affeci the
~ respondent in any way. . It is an essential quality.of an appeal fitto
be disposed of bythis H0use that there should exist between the

parties to a matter in actual controversy which the House
undertakes to decide as a living issue.” These observations are

relevant in exercising the appellate jurisdiction.of this Court”

20. The Commlssron has conslstently foIIowed the above jUdlClal pl'lﬂCIple in.. ..

the referenoe cases where the member agalnst whom complalnt was, made

ceased to be a member of the House concerned before oplnlon was tendered_ -
by the Commrssnon and the question decuded by the Presldent or the Governor |
In all SUch cases the conslstent view held by the Comm:ssron was that the
reference had become mfructuous To cute a few such cases, the Commlsston S

Opinion dated 17- 10—1 990 rn the case of alleged drsquallflcatlon of Dr Jaganath:

Mishra, member of Rajya Sabha Opinlon dated 27 10—1990 in the case _of

alleged disquallt" catton of Sh Mahadeo Kashtray Patll member of Rajya Sabha
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Opinion dated 12-7-1992 in the case of alleged disqualification of Smt. Jayanthi
Natarajan, member of Rajya Sabha, and Opinion dated 29-8-1997, regarding
alleged disqualification of Ms. J. Jayalalitha, member of Tamil Nadu Legislative

Assembly, may be seen in this context.

21.  In Reference Case No. 1 of 1992 in which the question raised in the
petition dated 226.1992 submitted before the )President, was whether Smt.
Jayanthi Natarajan, then sitting Member of Rajya éébha, had incurred
disqualification on the ground that she was an Additional Central Govt. Standing
Counsel from 5-5-1992 to 15-8-1992. The petition was referred to the
Commission on 30-6-1992. The term of membership of Smt. Nétarajah as Rajya
Sabha member expired on 29-6-1992, The Commission considered the
reference as infructuous as her membership of the House héd come to. an end

on 29-6-1992, and tendered opinion to that effect on 12-7-1992.

22. It would, thus, be seen that in reference cases in which the person to
whom the complaint pertained ceased to be a member of the House poncerned,
the Commission has consistently tendered opinioh to the effect that the case
had been rendered infructuous, and any opinion by the Commission on the
question raised would only be of academic value. Recentlyin Reference Case
No. 7 of 2006 relating to alleged disqualiﬂcaﬁbn of Dr. (Smt.) Kaplia Vatsyayan,
fofmer Member of Rajya Sabha, on a petition dated 20.3.2006.' of Shri
Yerrannaidu, MP (Lok Sabha), during the pendency of enquiry by the
Commission into the question raised, Dr. (Smt.) Kapila Vatsyaya_n, resigned her
seat in the Rajya Sabha and her resignation was accepted by the ‘Chairman,

Rajya Sabha w.e.f 24.3.2006. The Commission then tendered the opinion that |




[\ [1—@vg 3(ii)] WG 1 TSI : SR

following the resignation of Dr. (Smt.) Kapila Vatsyaya.n, the reference from the
President had become infructuous. { Kindly see Commission’s opinion dated
28.4.2006 fn Reference Case No. 7 of 2006). The- Commission had aiso given
similar Opinion in Reference Case No. 6 of 2006 on a petition of Shri Sanjay
Jaraulia, on the question of alleged disqualification of Smt. Sonia Gandhi, from
the membership of the Lok Sabha and in Reference Case No. 38 of 2006 on the
question of alleged disqualification of Shri Anil Ambani, former member of the

Rajya Sabha.

23. Having regard to the above constitutional and legal position, and
consistent with the view taken by the Commission in all such reference cases in
the past, mentioned above, the Commission is of the considered opinion that the
question of alleged disqualification of late Shri Ajit Kumar Singh, for being a
member of the House of the People , has become infructuous, in view of the fact
that his seat in the Lok Sabha has fallen vacant on account of his death on
1.8.2007. |

24.  Accordingly, the reference dated 16.5.é006, is hereby returned to the
President of India with the Commission's opinion, under Article 103(2) of the

Constitution, to the effect that the same has become infructuous.

SZ/- K720 | /-

( Dr. 8.Y.Quraishi) ~ (N.Gopalaswami) (Navin B.Chawla)
Election Commissioner  Chief Election Commissioner - Election Commissioner

Place: New Delhi
Dated: 18" October, 2007
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