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" Separate paging is given to this Part in ordcr that it may be filed as a separate compllltxon."

MINISTRY OF LAW AND JUSTICE
 (Legislative Department)

New Delki, 31t January, 2008/Magha 11, 1929 (Saka)

THE FORWARD CONTRACTS (REGULATION) AMENDMENT GRDINANCE, 2008 |

No. 3 or 2008
Prornulgated by the President in the Flﬁy-mmh Year of the Rnpubltc of India. .

An Ordinance further $o amerid the Forward Contracts (Regulatlon) Act, 1952
and the Securities and Exchange Board of India Act, 1992.

WHEREAS a Bill further 1o amend the Forward Contracts (Regulation) Act, 1952

and the Securities and Exchange Board of India Act, 1992 has been introduced .in
-Parliament but has not yet been passed;

AND wHEREAS Parliament is not in session and the Presndent is satisfied that the

circumstances exist which render it necessaryfor herto take lmmedlate actlon to give
effect to ﬂle prov:s:ons of the Bill; :

. NQw, THEREFORE, in exermse ofthe powers conferred by clause (1) of article 123

of the Constitution, the President is pleased to promulgnte the following Ordinance:—

- CHAPTERI

L ' ' .- PRELIMINARY

1. (/) Thls Ordinance may be called the Forward Gontracts (Regulatlon)
AmendmentOrdmanoe 2008 :

I shall come into fome at once.

Shart title and

comrmencement.
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CHAPTERN
AMENDMENTS TO THE FORWARD CONTRACTS (REGULATION) AcT, 1952

2. In the Forward Contracts (Regulation) Act, 1952 (hereafter in this Chapter
referred to as the principal Act), in the long title, for the words “the prehibition of
options in goods”, the words “and to promote the development of, and to regulate, the
commodity derivatives market” shall be substituted. '

3. In section 2 of the prin¢ipal Act,—
(i) for clause (a), the following clauses shall be substituted, n;imely:—

‘(@) “Appeltate Tribunal” means the Securities Appellate Tribunal
established under sub-section (/) of section 15K of the Securities and
Exchange Board of India Act, 1992;

(@a) “association” means any body of individuals, whether

. incorporated or not, constituted for the purposes of regulating and

controlling the, business of the sale or purchase of any goods and
commodity derivative; :

(ab) “Chairman” means the Chairman of the Commission referred
to in clause (a) of sub-section (/) of section 3A;’;

(if} aﬂer_clause (), the following clauses shall be inserted, namely:—
‘(ba) “commodity derivative” means—

(#) a contract for delivery of goods, which is not a ready
delivery contract; or o '

(ii) a contract for differences which derives its value from
prices or indices of prices of such underlying goods or activities,
services, rights, interests and events, as may be notified in
consultation with the Commission by the Central Government, but
does not include securities;

_(bb) “corporatisation” means the succession of a recognised
association, being a body of individuals or a society registered under the
Societies Registration Act, 1860, by another association, being a company
incorporated for the purpose of assisting, regulating or controlling the
business of buying, selling or dealing in goods or commodity derivatives
carried on by such individuals or society; ’ '

(bc) “demutualization” means the segregation of ownership and
management frbm the trading rights of the members of a recognised
association in accordance with a scheme approved by the Commission:’;

(iify in clause (c), afier the' words “delivery contract”, the words “and
includes contract for comniodity derivative™ shall be inserted:

(#v) after clause (¢), the following clause shall be inserted, namely:—

‘(ca}“Fund” means the Forward Markets Commission General Fund
constituted under sub-section (/) of section 4E;":

(v) after clause (e), the following clauses shall be inserted, néme}y:—

‘(ea) “intermediary” means a member of the association, and
includes a collateral manager, a clearing house, or such other person
who is associated with the commodity derivatives market and is
specified as such by the Central Government for the purposes of this
Act;-

74 of 1952

15 of 1992

21 of 1860
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'~ (eb) “member” means a whole—tune or part-tlme member of the
Commission and includes the Chairman;’;

(vi) after clause (), the followmg clauses shall be msened namely ——

‘ o) “notlﬁcatlon” means a notification pubhshed in the Of‘ﬁmal
Gazette and the expression notlfy” shall be construed accordmgly,

" (fb) “option in commodity derivative” means an agreement, by

. whatever name called, for trading in a commodity derivative and includes

atcp, amandi, a te_u-mandl agali,aput,acallpra put and call in commodity
denvatwe, : .

; (vii) in. clause h— - ‘ e
(A) for the words “eleven days”, the words “thmy days” shall be
: substltutcd

(Byinthe Explanatton in clause (i), aﬂer the word and figures “Act,

' . 1970” the words, figures and brackets “or unider section 3 of the Banking
40 of 1980 - Companies {Acquisition and Transfer of Uridertakmgs) Act, 1980” shall
. ., be inserted; _

\> ;

(viii} in clause {j), for the words and figure “the Central Government
under section 6 in respect of goods or classes of goods”, the words and figure

“the Commission under section 6 in respect of forward comract or classes of
forward contracts™ shall be substituted; ‘

(ix) for clause (j7), the following clause shall be substitutcd namely:—

(y‘) “regulmons means the regulatlons made by the Comm;ssnon
under this Act;’;

(x) after clause (), the followmg clause shall be mserted namely —

“(ka) “scheme” means a schemé ‘fot corporatisation or
demutualization of a reoogmsed association which may provide for—

(A me :ssue of shares for a fawful'consideration and provision

. for trading rights in lieu of membership cards of members of a -

recognized association; ‘
(B) the mtnctwns on votmg rights;
(C) ﬂ:etlmsier of property, bysitiess, assets, nghts, liabilities,

recognitions, contracts of the recpgnised association, legal

proceedings by, of against, the recognised association, whether in
themofﬂwreoomsedmmﬂon or any trustee or otherwise

andmypannssnongwento orby.;dlerecogmsedassocmuon
. {D)the transfer of employees of a recognised sssocmtlon to

another recognised sssociation; - .
{E) any other matter requlred for the purpose of, or in

connection with, the corporatisation or%emnwallsanon as the case
may be, of the recognised association;”;

{x) in clause (m), for the words “forward contract which provndes for”,
the words “forward contract which provudes for, aqd is pqrformed by,” shall be
substituted. .

4, ln section 3 of the principal Act, for sub-sectndns (2) (3) 44) and (5), the
tb!lowmg sub-secuon shail be subsﬁttwed. namely:—

*(2) The Commussaon shall be a body corporate by the name aforesaid,

Amendment of
Sectien 3.
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having perpetual succession and a common seal with powet, subject to the
provisions of this Act, to acquire, hold and dispose of property, both movable
and immeoevable, and to contract, and shall, by the said name, sue or be sued."”.

. 5. After section 3 of the principal Act, the following sections shail be inserted,
namely:— . : '

WA, (/) The Commission shall consist of the following members, namely:—
() a Chairman; '
() two members from amorigst the officials of the Ministries or
Departments of the Central Government dealing with Consumer Affairs,
Commodity Derivatives, Food and Public Distribution, Agriculture or Finance;

{c) one member frc?‘m-amongst the o_fﬁcials of the Reserve Bank:

() five other members of whom at least three shall be the whole- time
members, ' :

(2) The general superintendence, direction and management of the affairs of the
Commission shall vest in a board of members, which may exercise all powers and do all
acts and things which may be exercised or done by the Commission.

(3) Save as otherwise determined, by regulations, the Chairman shall have powers
of general superintendence and direction of the affairs of the Commission and may
also exercise all powers and do all acts and things which may be exercised or done by
the Commission.

(4) The Chairman and members referred to in clauses (a) and (d) of sub-section
(1) shall be appointed by the Central Government and the members referred to in
clauses (b) and (¢) of that sub-section shall be nominated by the Central Government
and the Reserve Bank, respectively. :

(5) The Chaifman and other members referred to in clauses (a) and (d) of sub-
section (1) shall be persons of ability, integrity and standing who have shown capacity
in dealing with problems relating to commodity markets or who have special knowledge
or experience of commerce or economics or law or finance or in administration or have
practical experience in any matter which renders them suitable for appointment on the
Commission: ' v

Provided that every person appointed as Chairman and every other person
appointed as member of the Commission arfd holding office as such immediately before
the commencement of the Forward Contracts (Regulation) Amendment Ordinance,
2008, shall, notwithstanding any order for their appointment made under sub-section
(2) of section 3 as it stood before the commencement of the Forward Contracts
(Regulation) Amendment Ordinance, 2008, shall hold office tiil the Chairman or other
member has been appointed in accordance with this section after such commencement
and no person shall be entitled to claim any compensation for the premature termination
of the term of his office or of any contract of service.

3B. (7) The term of office and other conditions of service of the Chairman and the
members referred to in clause () of sub-section (1) of section 3A shall be such as may
be prescribed. '

(2) Notwithstanding anything contained in sub-section (1), the Central
Government shall have the right to terminate the services of the Chairman or a member
appointed under clause (d) of sub-section () of section 3A, at any time before the
expiry of the period prescribed under sub-section (1), by giving him notice of not less
than three months in writing or three months’ salary and allowances in lieu thereof, and
the Chairman or a member, as thé case may be, shall also have the right to relinquish his
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ofﬁce at any time before the expiry of the period prescnbed under sub—sectlpn (1), by
giving to the Central vaemment notice of not less than three months in writing.

3C.The Central Govemment shall remove a member from officeifhe— -
(a) is, or at any time has been adjudicated as insolvent;
(&) is of unsound mind and stands-so declared by a competent court;

(c) has been conwcte&of an offence whu:h in tbe opinion of the Central'

Government, involves a moral turpitude;

(d) has, in the opinion of the Central Govemmept, 50 abused his position
as to rendef his continuation in office detrimental to. the pubhc interest:

‘Provided:that no member shall be removed under thisclause unless he has been
; gwen a reasonable opportunity of being heard in the miatter.

3D. (1 ) The Commission shall meet at such times and places and shall observe
such rules of procedure in regard to the transaction of business at its meetings including
quorum at such meetmgs as may be provided by regulatlons

(2) The Chairman or, if for any reason he is unable to attend the meeting of the
Commission, any other member chosen by. the. members, present from amongst
themselves at the meeting shall presnde at the meeting.

(3. All questions which come up before any meeting of the Commission shail be
decided by a majority of votes of the members of the Commission present and voting,

and in the event of an equality of votes, the Chalrman or in his absence the member

presiding, shall have a second or casting vote.
3E.No act or proceedmg of the Comtmssnon shaH be mvalld ‘merely by reason
of—
‘ (a) any vacancy in, or any ,defeci in tbe constitution of, the Commission;
-+ O ) :

(b) any defect in the appomtment ofa person aqtmg asa member of the
Commlssmn or

(c) any nrregulanty inthe procedure of the Comrmssmn not affectmg the
merits of the case.

3F. Any member, who is a director of a company and who as such director has
any direct or indirect pecuniary interest in any matter coming up for consideration ata

meeting.of the Commission; shall, as soon as pessible after relevant circunistances -

have come to his knowledge, disclose the nature of his interest at such meeting and
such disclosure shall be recorded in the proceedings of the Commission, and the
ember shall not take any part in any deliberation or decision of the Comm1ss1on with
respect to that matter, -

3G. The Chairman and the whole-time members shall not, for a penod of two
years from the date on. which they cease to hold office as. such, except with the

previous approval of the Central Government, accept any employment with any person

dealing with the. commodmes derwatwes or with any mtermedlaty

3H. (1) The Commission may appoint such ofﬁcers and other employees as-it
considers necessary for the efficient discharge of its functions under this Act.

{2) The terms and conditions of service of the officers and employees of the
‘Commission appomted -under sub-sectzon (I) shall be such ad may be determmed by
regulatlons :

)

o
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Provided that every officer and other employee holding any office under the

Coinmission, before the commencement of the Forward Contracts (Regulation)
Amendment Ordinance, 2008, shail continue to hold his office as such after such
commencement for the same tenure and upon the same terms and conditions of service
as respects remuneration, leave, provident fund, retirement and other terminal benefits
as he would have held such office if the said Ordinance had not come into force and
shall continue to do so as an officer.or other employee of the Commission until the
regulations are made under this sub-section or the expiry of one year from the date of
such commencement or till the date on which such officer or other employee opts not
to be the officer or other employee of the Commission, whichever is earlier.”.

Amendment of 6. In section 4 of the principal Act,— _

section 4.

(a) for clause (a), the following clauses shall be substituted, namely:—-

“(a) to advise the Central Government in respect of matters arising
out of the administration of this Act;

(aa) to grant or withdraw recognition of any association;™;

(4} in clause (e), for the words “registered association or any member of
such association”, thé words “any member of such association or any
intermediary” shall be substituted;

(c) for clause (), the following clauses shall be sﬁhstituted, namely:—
“¢) to regulate the business of the associations;

(g) to 'regulate the functioning of members of the associations,
clearing houses, warehouses and intermediaries;

(#) to levy fees for carrying out the purposes of this Act;

() to conduct research for the purpose of development and
regulation of commodity derivatives market; :

(/) to call from or furnishing to any such agencies, as may be specified
by the Commission, such information as may be considered necessary by
it for the efficient discharge of its functions; ’ '

_ (%) to protect the interests of the market participants in commodity
derivatives markets; o

(#) to promote and regulate sel'f-regulatory oganisations;

(m) to prohibit frauduient and unfair trade practices relating to
commodity derivatives markets;~ :

(1) to promote investors’ education and training of intermediaries;
(o) to prohibit insider trading in comr';lodity derivative;

(p) to advise the Central Government as to the goods in respect of
~ which forward contract or option in goods or option in commodity
derivative may be notified;

(9) to perform such other duties and exercise such other j)owers as
may be assigned to the Commission by or under this Act, or as may be
prescribed.”, ‘

Amendment of 7. In section 4A of the principal Act, in sub-section (3), —

section 4A, .
() for the words and figures “the Code of Criminal Procedure, 1898” the
words and figures “the Code of Criminal Procedure, 1973” shall be substituted;

5 of 1898.
2 of 1974,
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(b)for the word and ﬁgures “sectlon 482" the word and ﬁgures ‘section
346 shall be substmmed

8. After section 4A of the prlnclpal Act, the following seotlons shn]l be mserted
. namely:— .

. “4B. Save as otherwise provnded in section 4, if after making or causing to

" be made an inquiry, the Commission is satisfied that it is necessary, in the interest

of trade and orderly development of commodity derivatives market, it may issue
directions to any intermediary or assoclatlon '

. 4C. Ifthe Commission finds, after causmg an lnqulry to be made, that any
pérson has violated; or is likely to violate any provisiofis of this Act of any rules

or regulations made thereunder, the Commission may pass an order requiring

such person to cease and desist from commlttmg or causing such violations.”

9. After Chapter Tl of the prmelpal Act, the followmg Chapter shall be inserteq,
namely:-— ‘ ‘ -

“CHAP’I‘ER[IA o
-
FINANCE ACCOUNTS AND AUDIT

4D, The Central Government may, afterdue appropnatlon made by Parhament by
law in th|§ behalf, make to the Commission grants of such sums of money as that
Govemment may think fit for being utilised for the purposes of this Act.

4E. (I) There shal! be constituted a Fund to be called the Forward Markets
Commission General Fund and there shall be credited thereto- -

(/) all grants and fees received by the Comm:ssnon under this Act;

()] all sums recewed by the Commission from such other sources as n’my
be decided upon by the Central Government. '

%)) The Fund shall be applied for meehng—

(i) the salaries, allowances and other remuneranon of the members, officers
and other employees of the Commission;

(ii) the expenses of the Commlsswn in the. dlscharge of its functlons '

- under section 4;

|
(m’) the expenses on objeets and for purposes authonsed by this Act

Provided that the sums anthorised to be paid and applied from and out of .

the Consolidated Fund of India and appropriated by lawmade by Parliament for

the services and purposes of the Commission shall &ontinue to be paid and

applied for such services and purposes of the Commuss:on till the Fund is
" constituted under this sedtlon

4F. (1) The Commission shhll maintain proper accounts and other relevant records
and prepare an annual statement of accounts in such form; and mnanner as may be

prescribed by the Central Governent in consultatlon with the Comptroiler and Auditor-

General of India. ;

(2) The accounts of the G ommnssnon shall be audited by the Comptroller and

Auditor-General of India at s eﬂ intervals as_may be specified by him and any

_expenditure incurred in connectipn with such aud'lt shall be payable by the Commission
10 the, Comptroller and Audltor-q'jeneral of India.

(3)The Comptroller and. Ahdltor-General of lnd:a and any olher person appointed
by him in conhection with the audlt of the aocounts of the Cdn‘hm:ssiorfs!mll have the

L
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same rights and privileges and authority in connection with such audit as the Comptroller
and Auditor-General generally has in connection with the audit of the Government
accounts, and in particular, shall have the right to demand the production of books,
accounts, connected vouchers and other documents and papers and to inspect any of
the offices of the Commission.

(4) The accounts of the Commission as certified by the Comptroller and Auditor-

-General of India ot any other person appointed by him in this behalf together with the

audit report thereon shall be forwarded annually to the Central Government and that
Government shall cause the same to be laid before each House of Parliament.”.

10.1n section 5 of the principal Act, —
(@) in sub-section-(/),—

- {#) for the words “forward contracts”, the words “forward contracts
or option in goods dr option in commodity derivative” shall be substituted:

(i) for the words “Central Government”, the word “Commission”
shall be substituted; ’

(b) in sub-section (2), for the words “forward contracts”, the words
“forward contracts or option in goods or option in commodity derivative” shall
be substituted;

(c) the following proviso shall be inserted at the end, namely:—

“Provided that the applications made to the Central Government,
on or before the commencement of the Forward Contracts (Regulation)
Amendment Ordinance, 2008 and pending with the Central Government
on such date, shall be transferred to the Commission and thereafter the
Commission shall dispose of such applications in accordance with the
provisions of this Act.”,

t1. In section 6 of the principal Act,—
(@) in sub-section (), -

() for the words “Central Govefnment”, the word “Commission” shall be
substituted,

(i) for the words “the goods or classes of goods with respect to which
forward contracts may be entered”, the words “the goods or classes of goods or
commodity derivative or classes of commodity derivatives with respect to which
forward contracts or options may be entered” shall be sybstituted:

(&) in sub-section (2)},—

() for the words *Central Govemmeht”, at both the places where
they occur, the word “Commission” shall be substituted:;

(é1) in clause (b), for the words “of not mere than three persons”, -

the words “such number of persons as the Commission may, having regard
to the interest of trade in commodities and commodities derivatives,
specify,” shall be substituted;

(c} in sub-section (3); for the words “Central Government”, the word
“Commission” shall be substituted; )

(d) after sub-section (4), the following proviso shall be inserted, namely:—

“Provided that the recognition granted by the Central Government,
before the commencement of the Forward Contracts {Regulation)
Amendment Ordinance, 2008, shall be deemed to have been granted by

* the Commission in accordance with the provisions of this Act.”.

. e e

g i e e

e s e o
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namely:—

74D lf the Conumsswn is of opm:on that ally recogmtlon granted to an
association under the provisions of this Act should,-in interest of the trade or in

the public interest, be withdrawn, the Commission may, after givinga reasonable -

opportunity to the association to be heard in the matter, withdraw, by notxficatton,
the recogmtlon granted to the said association:

Provided that no such withdrawal shall affect the validity of any contract

" entered into or made before the date of the notlficatlon and the Commission may

make such provision as it deems fit in the notification of withdrawal o7 in any

subsequerit notification similarly published for the due performance of any
contract guistanding on that date.

.(2) Where the recognised association has not been corporatised ‘or
demutualised or it fails to submit the scheme referred to in sub-section (J) of
section 7B within the specified time therefor or the scheme has been rejected by
the Commission under sub-section (5) of section 7]§ the recogmtxongranted to

* - such associatioh under section 6, shall, notwﬂhstandmg anything contained
contrary to any other provision of this Act, stand withdrawn and the Commission
shall publish, by notlﬁcatlon such w1thdrawal of recognmon

Provided that no such withdrawal shall affect the validity of any contract

- entered into or made before the date of the notification, and the Commission

may, after consultation with the association, make such provisions as it deems

fit, in the order re_}ectmg the scheme published in the Ofﬁcml Gazette ungler sub-
“section (3) of section 7B.

. 7A. On and from the appomted ‘date, all recogmzed associations (if not
corporatised and demutualised before the appointed date) shall be corporatised
and demutualised in accordance with the provisions contained in section 7B:

. Provided that different appointed dates may. be appomted for different
recogmzed associations:

Provided further that the Commission may; lf it is satlsﬁed that any .

recognized association was prevented by sufficient cause from being corporatised

and demutualised. on or after the appointed date, extend the appointed date

specified in respect of that recognized association and such recognized
 association may continue as such before such appomted date.

) Explanatron —For the purposes of this sectlon “appomted date” means
, the date which the Commission may, by notlﬁcatwn, appomt ‘

7B.(I) All recognized-associations referred to in section 7A shall, within
such time as may be specified by the Commission, submit a scheme for
corporatisation and demutualisation for its approval,.

Provided that the Commission may, by notifi¢ation, specify name of the

- recognised association, which had already been corporatised and demutualised,

and such association shall not be required to submit the scheme under this
section.

. (2) On receipt ofthe scheme referred to in sub—seet:on {1 ), the Commission
- may, after making such inquiry as may be necessary in this behalf and obtaining
such further information, if ahy, as it may requiré:and if it is satisfied that it would
be in the interest of the trade in goods or commodity derivatives and also in the
public interest, approve the scheme with or without modificatioi.

12. For sectlon 7 ofthe prmc*lpal Act, the foliowmg settions shall be substltuted

Sabstitution of

. new section for
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Withdrawal of
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Corporation and

dematusdisation
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(3) No scheme under sub-section (2) shall be approved by the Commission
if the issue of shares for a lawful consideration or provision of trading rights in
lieu of membership card of the members of a recognised association or payment
of dividends to members have been proposed out of any reserves or assets of
that association.

(4) Where the scheme is approved under sub-section (2), the scheme so

“approved shall be published immediately by—

(@) the Commission in the Official Gazette;

'(b) the recognised association in such two daily newspapers
circulating in India, as may be specified by the Commission, and upon
such publication, notwithstanding anything contained contrary to any
other provision of this Act or in any other law for the time being in force
or any agreement, award, judgment, decree or other instrument for the
time being in force, the scheme shall have effect and be binding on all
persons and authorities including all members, creditors, depositors and
employees of the recognised association and on all persons having any
contract, right, power, obligation or liability with, against, over, to, or in
connection with, the recognised association or its members.

(3) Where the Commission is satisfied that it would not be in the interest
of the trade in goods or commodity derivatives and also in the public interest to
approve the scheme under sub-section (2), it may, by an order, reject the scheme
and such order of rejection shall be published by it in the Official Gazette:

Provided that the _Conimission shall give a reasonable opportunity of
being heard to all the persons concerned and the recognised association
concerned before passing an order rejecting the scheme.

(6) The Commission may, while approving the scheme under sub-section
(2), by an order in writing, restrict—

(a) the voting rights of the shareholders who are also members of
the recognised association; -

() the right of shareholders or a member of the recognised
association to appoint the representatives on the governing board of the
association;

{c) the maximum number of representatives of the members of the
recognized association to be appointed on the governing board of the
association, which shall not exceed one-fourth of the total strength of the
governing board.

{7) The order made under sub-section (6) shall be published in the Officiai
Gazette and on the publication thereof, the order shall, notwithstanding anything
to the contrary contained in the Companies Act, 1956, or in any other law for the
time being'in force, have full effect. .

(8) Every recognised association, in respect of which the scheme for
corporatisation or démutualisation has been approved under sub-section (2)
shall, either by fresh issue of equity shares to the public or in any other manner
as may be specified by the regulations made by the Commission, ensure that at
least fifty-one per cent. of its equity share capital is held, within twelve months
from the date of publication of the order under sub-section (7), by the public
other than sharcholders having trading rights:

Provided that the Commission may, on sufficient cause being shown to it

- and in the public interest, extend the said period by another twelve months.’.

1 of 1956
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13.In sectioh 8 of the principal Aci,—

(@)in sdbsections (DHand (2) for the words “Central Goveriﬁnént” wherever
they occur, the words “Central Government of Commission™ shall respéctively
be substituted; '

_ (b) in sub-section {2), in clause{c), for the words “dire_ét thg,' Commission”,

the words “direct any hg?nt:y or any of its officers” 'sl‘lall be substituted;
" (c)in sub-section (3) for the word “inquiry” wherever it occurs, the words
“inquiry or inspection” shall be substituted. ‘

14, In section 9A of the principal Act, in sub-sectioq 2)—

(a) for the words “Central Government” wherever they occur, the words

“Central Government or Commission” shall be substituted;

(b) for the words “that Govémrhenf’, thcr words “that Government of
Comission” shall be subs'titute’d. S -

«10, (/) Whenever the Commissiori considers it expedient so to do, it may,
by order in writing, direct any recognised association to make any rules or to
amend any rules made by the recognised association within such period as it
may specify in this behalf. ' : ' '

(2)1f any recognized association, against whom an order is issued by the

* Commission under sub-section (1), fails of neglects to comply with such order

within the specified period, the Commission may make, the rules or amend the

" ruies made by the recognized association, as the case may be, either in the form

specified in the order or with such modification thereof as the Commission may

" think fit.

(3) Where, in pursuance of sub-section (2): any rules haﬁe been made

15. For section 10 of the prihcipalAbt, the following sections shall be substituted,
namely:— : ‘ E '

Amendment of
section 8.

~ ~Amendment of
- section A,

_ Substitution of

new sections for

or amended, the rules so made or amended shall be published in.the Gazette of |

India, and shall, thereupon, have effect notwithstanding anything to the -
contrary contained in the Companies Act, 1956 or any other law for the time

being in force, as if they had been made or amended by the recognized
association concerned. ‘ '

10A. (1) A recognized association may, with the prior approval of the

Commission, transfer the duties and functions of a ¢learing house to a clearing

corporation, being a company incorporated under this Companies Act, 1956, for
the purposes of— o '

() the periodical settlement of contracts and differences
thereunder; '

(b) the delivery of, and bhyment for, goods; o
{c) any other matter incidental to, or connected with, such transfer,

o (2) Every clearing corporation shall, for thc purpose of transfer of the

duties and functions of a clearing house to a clearing corporation referred to in

 sub-section (/), make bye-laws and submit the same to the Commission for its

approval. , o

(3) The Commission may, on being satisfied that it is in the interest of the
trade and also in the public interest to transfer the duties and functions of a
clearinig house to a clearing corporation, grant approval to the byé-laws submitted
to it under sub-section (2) and approve transfer of the. duties and functions of
clearing house to a clearing corporation referred to in sub-section (/).

section 10.
Power of
Commission to .
direct rules to be
made or to make
‘Tules.

Clearing
corporation.
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(4) The provisions of sections 4,5,6,7,8,9,10,11, 12, 12A, 12B and 13
shall, as far as may be, apply to a clearing corporation referred to in sub-section
(1) as they apply in relation to a recognised association.”. '

16. In section 11 of the principal Act,—
(a) in sub-section (7),—
(i) for the words “Central Government”, the word “Commission”™
shall be substituted;
(if) for the words “forward contracts”, the words “forward con-

tracts or option in goods or option in commodity derivative” shall be
substituted:

() in sub-section (2), after the word “goods™ wherever it occurs, the

words “or forward contracts or option in goods or option in commodity deriva-
tive” shall be inserted;

(¢} in sub-section (3), in clause (aa), for the brackets, figure and letter
“(3A)”, the brackets and figure “(4)” shall be substituted;

(@) in sub-section (4) and the provise, for the words “Central Govern-
ment” at both the places where they occur, the word “Commission” shall be
substituted. '

17. For sections 12 and 12A of the principal Act, the following sections shal] be

substituted, namety:—

“12. () The Commissign may, either on a request in writing received by it
in this behalf from the governing body of a recognised association, or if in its
opinion it is expedient so to do, make bye-laws for all or any of the matters
specified in section 11 or amend any bye-laws made by such association under
that section. : .

- (2) Where, in pursuance of this section, any bye-laws have been made or
amended, the bye-laws so made or amended shall be published in the Gazette of
India and shall thereupon have effect as if they had been made or amended by
the recognised association, ‘

(3) Notwithstanding anything contained in this section, where the goveming
body of a recognized association objects to any bye-laws made or amended under
this section by the Commission on its own motion, it may, within six months of the
publication thereof under sub-section (2), apply to the Commission for a revision
thereof, and the Commission may, after giving a reasonable opportunity to the gov-
erning body of the association to be heard in the matter, revise the bye-laws so made
or amended, and where any bye-laws so made or amended are revised as a result of
any action taken under this sub-section, the bye-laws so revised shall be published
and shall become effective as provided in sub-section (2). '

(4) The' making or amendment or revision of any bye-laws under this
section shall in all cases be subject to such conditions in regard to the previous

publications as may be prescribed:

Provided that the Commission may, in the interest ofthe trade or in the public
interest, by order in writing, dispense with the condition of previous publication,

12A. Any amendment of a bye-law made under section 11 other than an
amendment made in pursuance of clause (a) or clause (aa)} of sub-section (3) of
that section or under section 12 shall also apply to all forward contracts or
option in goods or option in commodity derivative entered into before the date
of its approval by the Commission or before the date of its publication in the
Gazette of India, as the case may be, and remaining to be performed on or after
the said date.”. '
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18, In section 12B of theprmclpal)\ct,* - : Amcndment  of
o : ’ . - section 12B.
(a) in sub-sectlon H— _ . . )

» () for the words “forward contract”, the-words “forward contract
or option in goods or option in commodity derivative™ shall be
substitated; ‘

(i) the ‘words “of any goods or class of g_opds" shall be omitted;

(iii) after the words “any such contract”; the words “or option in
goods or option in oormnodity derivatives™ shall be inserted;

(b)in sub-sedtioﬁ(.?), for thie words *“forward contract” at both the places
where they occur, the words*forward contract or option in goods or option in
commodlty derivative” shall be substituted.

19 For sectlon 13 of the prmclpal Act, the followmg secuon shall be substituted, Substitution of
- namely:— ne\:" seclt;;p for
section .

“13. (J) Withouwt prejudice to any other pb_wers ‘Vested in 'the _Com_mission Power of
under this Act, where the Commission is of the opinion that the governing body Commission to
of any recognised association should be superseded, then, notwithstanding ;';ﬁ?; body

_anything contained in this Act or in any other law for the time being in force, the  of recognised
Commission may, after giving a reasonable opportunity to the governing body ~ association.
. of the recognized association concerned to show cause why it should not be
superseded by notification, declare the governing body of such association to
be superseded for such period not exceeding six months as may be specified in
' the notification, and may appoint any person or persons to exercise and perform
all the powers and duties of the governing body, and where more persons than
one are appointed, mayappomtoneofsuch personstobethechamnanand
anoﬂlerofsuchpersontobeﬂlev:ce-chamnan Coe :

(2) On the publication of a notification ungier sub-section (l), the -
following consequences shall ensue, namely:—

(@) the members of the governmg body which has been super-
séded shall, as from the date of the notification of supersessnon cease 1o
hold office as such members;

(b) the person or persons appomted under sub-sectnon (1) may
exercise and: perform all the powers and dut:es of the governing body
which has been superseded;

(c) all such propetty of the recogmsed association as the person or
persons appointed under sub-section (7) may, by order in writing, specify
in this behalf as being necessary for the purpose of enabling him or them
to carry out the purposes of this Act, shall vest in such person or

. persons.

€3] Notwnﬂ:standmg anythmg to the contrary contalned in any law or the

rules or bye-laws of the association whose governing body is superseded under

_ sub-section (7), the person or persons appointed under that sub-section shall

hold office for such period as may be specified in the notifi cation published

under that sub-section, and the Commission’ may, ﬁ'dm time to time, by like
notification, vary such pertod '
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(4) On the determination of the period of office of any person or persons
appointed under this section, the recognised association shail forthwith recon-
stitute a governing body in accordance with its rules:

Provided that until a governing body is so reconstituted, the person or
persons appointed under sub-section (/), shall, notwithstanding anything con-
tained in sub-section (J), continue to exercise and perform their powers and
duties. '

(3) On the reconstitution of a governing body under sub-section (<), all
the property of the recognised association which had vested in, or was in the
possession of, the person or persons appointed under sub-section (7), shall
vest or revest, as the case may be, in the governing body so reconstituted.”.

20. In section 14 6f the principal Act, for the words “Central Government” at
both the places where they occur, the word “Commission” shall be substituted.

21. For Chapter IIIA of the principal Act, the followiﬁg Chapter shall be
substituted, namely:—- .

“CHAPTER 1A
REGISTRATION OF MEMBERS AND INTERMEDIARIES

14A. (J)Onand from the commencement of the Forward Contracts {Regulation)
Amendment Ordinance, 2008, no person intending to act as a member or intermed iary
shall deal in forward contract or option in goods or option in-.commodity derivative
except under and in accordance with the conditions of a certificate of registration
granted by the Commission in accordance with the regulations made under this
Ordinance. : '

- (2) A person, who in his capacity as a member or intermediary intends to deal in
forward contract or option in goods or option in commodity derivative shall make an
application for a certificate of registration to the Commission in such form along with
such fee and containing such particulars as may be provided by regulations:

Provided that a person who was acting as a member or intermediary, before the
commencement of the Forward Centracts (Regulation) Amendment ®rdinance, 2008,
may continue to do so for a period of six months from the date of such commencement
if he has made an application for registration within the said period of six months, till
the disposal of such application, whichever is later: :

Provided further that the Commission may, by regulations, specify different fees
for a-class or classes_ of members'or intermediaries on the basis of turnover of the
business of such members or intermediaries.

(3} No foreign participant or foreign intermediary associated with the commaodity
derivatives market, as the Commission may, by notification in this behalf, specify, shall
deal in forward contract or option in goods or option in commodity derivative except
under and in accordance with the conditions of a certificate of registration obtained
from the Commission in accordance with the regulations made under this Ordinance:

Provided that a foreign participant or foreign intermediary dealing in forward
contract or option in goods or option in commodity derivative immediately before the
commencement of this Ordinance, for which no certificate of registration was required
prior to such commencement, may continue to deal in forward contract or option in
goods until such time as rules may be made by the Central Government for such
dealings or in case no such rules have been made until permitied as such by the
Commission by notification, :

() On receipt of an application under sub-section (2), the Commission may,
after making such inquiry as it considers necessary in this behalf, by order in writing,
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‘g

grant a certificate of registration on such terms and conditions as h1ay be specified by
regulations or refuse to grant such certificate: -

. Provided that, before refusing to grant such certificate, the peréon inaking the -

application shall be given an opportunity of being heard iri the matter.

14B. The Commission may, by order, suspend or cancel the certificate of
registration in such manner as'may be provided by regulations: '

Pro#ided, that no order under this.section shall be made unless the person
concerned has been given an opportunity of being heard in the matter.”. .

. 22.Forsections 15, 16 and 17 of the principal Act, the followiﬁg sections shall be
substituted, namely:— ‘ :

“15. (1) Subject to the .provisions contained in sections 17 and 18, every
forward contract, entered into otherwise than between members of a recognized
association or through or with.any such member, shall be illegal. . '

“(2) Any forward contract entered into in pursuance of sub-section (/)

which is in contravention of any of the bye-laws specified in this behalf under .

clause (a) of sub-section (3) of section 11 shall b¢ void—

_ ~ (a) as respects the rights of any member of the recognised associa-
tion who has entered into contract in contravention of any such bye-law
and also, - . ‘

, - (b)as respects the rights of any other person who hasknowingly
participated in the transaction entailing such contraventiof. '
(3) Nothing in-sub-section (2) shall affect the right of any person other

" -than a member: of the recognised association to enforce any such contract or to
recover any sum under or in respect of such contract:

_ Provided that such person had no knowledge that such transaction was
in contraveation of any, of the bye-laws specified under clause (a) of sub-sec-
tion (3) of section 11: o : :

 (4YAny forward contract _entéred into, in pursuance of sub-section (7).

which at the date of the contract is in contravention of any of ‘the bye-laws
specified in this behalf under clause (aa) of sub-section (3) of section 11 shall be
illegal. S |
~ (5) No member of a recognised association shall enter into any contract
on his own accoynt with any person other than a'member of the recognised
association, unless he has secured the consent or authority of such person and
- discloses in the note, memorandum or agreement of sale or purchase that he has
. bought or sold the forward contract, as the case may be, on his own account:

Provided that where the member has secured the consent or authority of

such person otherwise than in writing he shall secure a written confirmation by
such person of such consent or authority within three days from the date of
such comnfract: '

Provided further that in respect of any outstanding contract entered into

- by a member with a person’other than a member of the recognised association,

- no consent or authority of such person shall be necessary for closing out in

‘accordance with the bye-laws, the outstanding contract, if the member discloses

in the note, memarandum or agreement of sale or purchase in.respect of such

~ closing out that he has bought of sold the goods, forward contract or eption in

goods or option in commodity derivative, as the case may be, on his own
adcount. o ' . L

Suspension  or
cancellation of
certificate  of
registration.

Substitution of
new sections for
sections 15, 16
and 17.

Forward
contracts illegal
ot void in

- certain

circumstances.
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‘ ’ :
Consequences of 16. Notwithstanding anything contained in any other law for the time being in
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force or in any custom, usage or practice of the frade or the terms of any contract or the
bye-laws of any association concerned relating to any contract—

(a) every forward contract entered into on or before the date of com-

mencement ofthe Forward Contracts (Regulation) Amendment Ordinance, 2008,

* and remaining to be performed after the said date and which is not in conformity

with the provisions of section 15, shall be deemed to be closed out at such rate

as the Commission may fix in this behalf and different rates may be fixed for
different classes of such contracts; : .

() all differences arising out of any contract so deemed to be closed out
shall be payable on the basis of the rate fixed under clause (a) and the seller shall
not be bound to give and the buyer shall not be bound to take delivery of the
goods. '

17. (1) The Central Government may, by notification, declare that no person
shall, save with the permission of the Central Government, deal in any forward contract
or option in goods or option in commodity derivative specified in the notification,
except to the extent and in the manner, if any, as may be specified in the notification.

(2) Al forward contracts or options in goods or options in commodity derivative
in contravention of the provisions of sub-section (1) entered into after the date of
publication of the notification thereunder shall be illegal.

(3) Where a notification has been issued under sub-section (/), the provisions
of section 16 shall, in the absence of anything to the contrary in the notification, apply
to all forward contracts and options in goeds for the sale or purchase of any goods
specified in the notification {entered into on or before the date of the notification) and
remaining to be performed after thé said date.”,

23, In section 18 of the principal Aét,—
(a) in sub-section (/),—

(i) for the words “non-transferable specific delivery contracts”, the
words and brackets “specific delivery contracts (both transferable and
non-transferable)” shall be substituted; .

(#) in the proviso, for the words “non-transferable specific délivery
contract”, the words and brackets “specific delivery contracts (both trans-
ferable and non-transferable)” shatl be substituted;

(b) sub-section (2) shall be omitted;

(¢) in sub-section (3), for the words “non-transferable specific delivery
contracts” at both the places where they occur, the words and brackets “specific
delivery .contracts (both transferable and non-transferable)” shall be
substituted. '

24. For section 19 of the principal Act, the following section shall be substituted,
nameiy:—

“19. (7) Any option in goods or option in commodity derivative which has
been entered into on or after the commencement of the Forward Contracts (Regu-
lation) Amendment Ordinance, 2008, otherwise than between members of a
recognised association or through or with any such member shall be illegal.

(2) The provisions of sub-sections (2), {3, (@ anc_l (3) of section 15 shall
apply to options in goods or option in commodity derivative as they apply in
relation to a forward contract.”. )
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25. In section 20 of the principal Act,— LT . Amendment 'of
: . . : section 20.
(7) in clause (a), in sub-clause (/i), for the words “forward contract”, the -
words “forward contract or opuou in goods oroption in commodrty derivative”
shall be substituted; : :

- (i) clause b shall be omltted

(i) in clause {c), for the words “farward contract”, the words “forward
contract or optmn in goods or optlon in commodsty denvatwe” shall be substi-
tuted;

(#v) after clause, (), the following clause shall be mserted naniely:—

“(da) fails to make or accept dellvery of goods covered by non-
. transferable-specific delivery contracts qr by transferable specific con-
- tracts where rights and obllgatlons liave not been transferre‘d as the case

. “may be; or”; . :

(v) for clause (e), the followmg clause shall be subsﬁtuted namely —

. “(e) enters into any forward contract or optlon in goods or option :
in commodity defivative in contravention of any-of the provisions con-
tamed in sub-section (7) or sub-section (4) or sub-section (5) of section
15 or'section 17 or section 19,”; :

(vi) after the words “shall, on convnctlon, be pumshable—-” occurrmg
below clause (¢),— .

() in clause (i), for the words “one ﬂmuéand rupees”, the words
“twenty-five thousand rupees but whlch may extend 13} twenty-ﬂve lakh.
rupees” shail be substituted; : A .

(B)in clause (i),—

() for the words, brackets and letter “under clause ( ” the.
‘words, brackets and- letters “under clause (d) .or under clause (da)”
shall be substmlted ;

: - () for the words “one thousand rupees”, the' words “twenty—
. five tl'nousand rupees” shall be substituted ) , L
26. In section 21 of the prmcnpal Act,— R ' . Amendment " of

- . section 21.
(i) in clauses (a) to () for the words “forward contracts” wherever they '

accur, the words “forward contract or optlon m goods or optlon in commodlty
derivative” shall be substituted; -

(i) in clause (g), for the words and ﬁgures “in respect of goods to which
the provisions of section 15 have been made applicable”, the words “in respect-
of goods or option in goods or option ln.commodlty derwatwe" shall be substl-

tuted .
(iif) for clause (h), the following clause shalkbe substituted, namety:— '

“(h) manipulates or attempts to mampulate prices in respect of
forward contracts or optlon in. goods or opuon in- commodlty denva-
tl\'e, 7

(iv) after the words “shail, on convrctlon, be pumshable—" occnrrmg

below clause (&), in clauses (i) and (if), for the words “one thbusand rupees”,

' the words “twenty-five thousand rupees but wluch)may extmd"to twenty-ﬁve
lakh rupees” shall be substttuted
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Substitution of 27. For section 21A of the principal Act, the following sectlons shall be
new sections for substltuted namely:—

~ section 21A.
/Penalty for “21A. If any person, who is required under thls Act or any rules or regulations
failure to furnish made thereunder J—
information,
return, etc. (a) to furnish any document, return or report to the Commission, fails to

furnish the same, he shall be liable to a penalty of twenty thousand rupees for
each day during which such failure continues or five lakh rupees, whichever is
less; ' '

(b) to file any return or furnish any information, books or other documents
within the time specified therefor in the regulations, fails to file or furnish the
same within the time specified therefor in the regulations, he shall be liable to pay
a penalty not exceeding five thousand rupees for each day during which such
failure continues or five lakh rupees, whichever is less;

_(c) to maintain books of account or records, falls to-r_naintain the same, he
shall be liable to a penalty of ten thousand rupees for eath day during which
such failure continues or five lakh rupees, whichever is less;

(d) or who was in charge of, and was responsible to, an association for the
conduct of the business of the association, obstructs any officer of the Commis-
sion or any other person .authorised by it to conduct inspection or to discharge
any other function assigned by the Commission, such person as well as the

. association shall be liable to pay a fine of rupees one lakh for every occasion of
such obstruction. .

Penalty for - 21B. If any person, who is registered as a member or an intermediary and is
failure by any pequired under this Act or any rules or regulations made thereunder to enter into an
!i):t?:: :g‘:e:n':;:: agreement with his client, fails to enter into such agreement, he shall be liable to a
with clients. penalty. of twenty thousand rupees for each such. failure durmg which such failure

. continues or five lakh rupees, whlchever is less.

Penalty for 21C. If any person, who is registered as a member or an intermediary, after having

failure to redress  peen called upon by the Commission in writing to redress the grievances of clients,

::::3 :: ces. fails to redress such grievances within the time specified by the Commission, he shall
be liable to a penalty not exceedmg two thousand rupees for each day during which
such failure continues or five lakh rupees, whichever is less.

‘Penalty for 21D. If any insider who,— .

insider trading. ‘ o - . L
(i) either on his own behalf or on behalf of any other person, deals in

forward contract or option in goods or option in commodity derivative on any
association on the basis of any unpublished price sensitive information; or

{ii) communicates any unpublished price sensitive information to any per-
son, with or without his request for such information except as required in the
ordinary course of business or under any law; or

’ (i) counsels, or proclires for any other person to deal in any forward
contract or optlon in goods or option in commodity derivative on the basis of
unpublished price sensitive information, :

v

shall be liable to a penalty of twenty-five lakh rupees or three times the amount of
profits made put of insider trading, whichever is higher. '

Penalty for 21E. If any person mdulges in fraudulent and unfair trade practices relating to

fraudulent and forward contract or option in goods or option in commodity derivative, he shall be

:::;11:: s, trade  iable to a penalty of twenty-five lakh rupees or three times the amount of profits made
out of such practices, whlchever is higher.
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_+ - 21F. If any person, who is registered as an interinedialy under this Act or any
~ regulations made thereunder,— ' : '

(d) faﬁs to issué contract notes-in the form and manner specified by the”

association of which such intermediary is a member, he shall be liable to a pen-

alty not excecding five times the'amount for which the contract note was re-

.quired to be issued by that intemwdidry;

(b) fails to deliver any goods or fails to'make payment of the amount due
to the client or in the manner or within the period specified in the regulations, he

Penalty for .

. default in case of + -

an Intermediary.

shall be liable to a penalty not exceeding five thousand rupees for each day' o

during which such failure continues;

(6) charges an amount of brokerage which is in excess of the brokerage -

specified, by the association, he shall be liable to a penalty of five thousand
rupees or five times the amourit of brokerage charged in excess of the specified
brokerage, whichever is higher. .

21G. A'n'y pqi'son,'who fails'té comply with the directions issued by the

Commission under section 4B, shail be liable to pay a penalty not exceeding two lakhi
 rupees forjeach day during Which such failure continues which may extend to five lakh
rupees. o . o - .

\ 21H. (1) Without 'prejudice_ 1o any award of penalty by the adjudicating officer
under this Act, if any person contravenes or aftempts to contravene or abets the
* contravention any of the provisions of this Act or of any rules or regulations made

three years, or with fine, or withboth. ;| .

thereunder, he shal) be punishable with imprisonment for a term which may extend to -

Penalty ~ for .
failurg to comply
with directions of -
Commission.

Consequences of
failure to pay

(2) If any person fails to pay the peni{ty impbsed by the adjudicating officeror

~ fails to comply with any of his directions or orders, he shall be punishdble with

iimprisonment for a term which shali not be less than one month but which may extend

N ' to three years or with ﬂng or with both. ) _
o 211D ForﬁlepulposesdfadjtidgingmtdérseaionSZI)\to 21G the Commission

shali a;ppoini_; any of its cfficers not below the rank of a-Division Chief to be an

adjudicating officer for holding an inquiry in the prescribed manner after giving any '

person concgrneda reasonable opportunity of being heard fof the purpose of imposing
any penalty. = : : _ R —_—

. (2) While hoiding an inquiry, the adjudicating officer: shall have power to
summon and enforce the-attendance of any person acquainted with the facts and

circumstances of the case'to give evidence or to produce agy document which, inthe -

opinion of the adjudicating officer, may be.useful for or relevant to the subject matter

of the inquiry and if, on such inquiry, he is satisfied that the person has failed to -

comply with the provisions of any of the sections specified in sub-section (1), hemay

.impose such penalty as he thirks fit in accordance with the provisions of any of those

sections. _ S ‘
21J. While adjudging the quantur of penalty under éection 21-1, the adjudicating

officer shall have due regard to the following factors, namely:~— T

~ (a} the amount of disproportionaté gain or unfair advmgé, wﬁerevér
- quantifiable, made as a result of the defanlt; - R o
the default; - . :
_ . (c) the repetitive nature of the default. :
. 21K All sums realised by way of penalties under this Act shall be credited to the:
Consolidated Fund of India. : o o '

»

(b) the amount of loss caused o a client or group of clients as a result of

penalty. . -~
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21L. Any court trying an offence punishable under this Act, may, if it thinks fit
and in addition to any sentence which it may impose for such offence, direct that any
money, goods or other property in respect of which the offence has been committed,
shali be forfeited to the Central Government.

Exﬁlandﬁon.—For'the purposes of this section, property in respect of
which an offence has been committed, shall inciude deposits in a bank where the
said property is converted into such deposits.” '

28, In section 22A of the principal Act,— .
(a) in sub-section (/),—

(#) after the words “forward contracts or options in goods”, the
words “or option in commodity detivative” shall be inserted;

(ii) after the words “forward contract or option in goods”, the
words “or option in commodity derivative” shall be inserted;

(b) for sub-section (2), the following sub-sections shall be substituted,
namely.—-

. “(2) The provisiqns of the Code of Criminal Procedure, 1973, shall,
so far as may be, apply to search or seizure made under sub-section (I)as
they apply to any search or seizure made under the authority of a warrant
issued under section 94 of the said Code.

(3) The Commission may, notwithstanding anything contained in
this Act, file cases in respect of offences committed under this Act,
directly to the courts-having Jurisdiction in respect of such offences.”

29. In section 22B of the principal Act, in sub-section (1), after the words “or
option in goods”, the words “or option in commodity derivative” shall be inserted.

30. After section 22B ofthe principal Act, the following section shall be inserted,
namely:— : '

“22C. (D) Where the Commission has reasonable grounds to believe that—

(a) the transactions in forward contracts or optioh in goods or
option in commodity derivative are being dealt with in a manner detrimen-
tal to the commodity market or person associated with the commodity
market; or :

(&) any intermediary or any person associated with the commodi-
ties market has violated any of the provisions of this Act or the rules or
regulations made or directions issued by the Commission thereunder, it
may, at any time by order in writing, direct any person (hereafter in this
section referred to as the Investigating Authority) specified in the order
to investigate the affairs of such intermediary or person associated with
the commodities market and to report thereon to the Commission.

(2) Without prejudice to the provisions of sections 235 to 241 of the Companies
Act, 1956, it shall be the duty of every manager, managing director, officer and other
employee of the company and every intermediary referred to in section 14A. every
person associated with the commodities market to preserve and to produce to the
Investigating Authority or any person authorised by him in this behalf, all the books,
registers, other documents and record of, or relating to, the company or, as the case
may be, of or relating to, the intermediary or such person, which are in their custody or

power. .

(3) The lnvesﬁgating Authority may require any intermediary or any person

associated with commedities market in any manner to furnish such information to, or
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s .
produce such books, or reglsbrs or other documents, or record before him or any
_ berson authorised by him in this behalf as he may conslder necessary if the furnishing
" of such information or the production of such books, or registers, or other documents,
or record is relevant or necessary for the purposes of its investigation.

(4) The Investigating-Authority may keep in its custody any books, regrsters o
other documents and record produced under sub-section (2) or sub-section (J) for six
monﬂlsmdﬂwreaﬂershallremmﬂresametoanymtemedmyoranypemon associated
with commodities market by whom or on whose behalf the books, reg:stcrs, other
documents and record are produced:

Provided that the Investrgatmg Authority may call for any books reglsters. .
other documents and record if they are needed agam

. Provided ﬁrrther that if the person on whose behalf the books, reglsters other

documents and record are produced requires certified copies of the books, regmers
other documents and record produced before the Investigating Authority, it shall give
certified copies of such books, registers, other documents and record to such person
‘of on whose behalf the books, registers, other documents and record were produced.

(5 Any person, directed to make an mvestlgatlon under sub-section (1), may
examine on oath, any manager, managing director, officer and other employee of any
.intetmediary or any- person associsted with commodities market in any manner, in
relation to the affairs of his business and muy administer an oath accordingly and for.
that purpose may require any of those persons to appear before him personally

() If any person ‘failsywithout reasonable causc or reﬁlses-——

(a) to produce to the Investigating Authomy of ‘any person authonsed ‘
by it in this behalf any book, register, other document and record whrch is' hrs
duty under sub-gection (2) or sub-sectlon (3) to produce; or

() to furnish any mfomratlon which is. hls duty under s[lb-sectron (3) 1o
furnish; or :

(c) to appear before the lnvest:gatmg Authority personally when requn-ed
to do so under sub-section (5) or to answer any question which is put to him by -
the Investigating Authority in pursuance of that sub-section; or

(d) to sign the notes of any examination referred to m sub-section (7),

he shall be punishable with unpnsonment for a term which may extend to one year, or
with fine, which may-extend to one lakh rupees, or with both, and also with a further
fine which may extend to twenty thousand rupees for every day aﬁer the first during
which the failure or refusal oontmue‘s

* (7) Notes of any examination ander sub-sectron (3) shall be taken down in-
"wntmg anid shal{ be read over to, or by, and srgned by, the person examined, and may
thereafter be used in evidence agamst him.

, 8 Where in the course of mvestlgntlon, the Investrgatmg Authoray has.
reasonable ground to believe that the books, registers, other documents and record of,
or relating to, any mtermedrary or any person associated with commodities market in

" any manner, may be destroyed, mutilated, altered, falsified or secreted, the Investigating
Authority may make an application to the Judicial Magistrate of the first class having
jurisdiction for an order for the gprzure of such books, registers, other documemts and '
record. : .

9 Aﬁer consrdermg the application and hearing the‘lnvestlgatmg Authorrty, if
necessary the Magrstrate may, by order, authorise the Investigating Authonty— '

() to enter, with such assastance as ‘'may be required, th@place or places .
where such books, registers, other documents and record are kept' :

'
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(b) to search that placé or those places in the manner specified in the

order: and

(c) to seize books, registers, other documents and record, as it considers
necessaty for the purposes of the investigation.

(10) The Investigating Authority shall keep in its custodythe books, registers,
ather documents and record seized under this section for such period not later than the
conclusion of the investigation as it considers necessary and thereafter shall return
the same to the company or the other body corporate, of, as the case may be, to the

_ managing director or the manager or any other person, from whose custody or power

they were seized and inform the Magistrate of such return:

Provided that the Investigating Authority may, before returning such books,
registers, other documents and record as aforcsald place identification marks on them
or any part thereof. .

-(11) Save as otherwise provided in this section, every search or seizure made
under this section shail be carried out in accordance with the provisions of the Code of
Criminal Procedure, 1973, relating to searches or seizures made under that Code.”

31. In séction 23 of the principal Act, after clause (d), the following clause shall
be inserted, namely:—

“(e) an offence falling under section 21H.”

32. In Chapter V of the prmc1pal Act, after sectlon 24, the following section shall
be mserted namely:—

“24A. No civil court shall have jurisdiction to entertain -any suit or

proceeding in respect of any matter which an adjudicating officer appointed

- under this Act or the Appellate Tribunal is empowered by or under this Act to

determine and no injunction shail be granted by any court or dther authority in

respect of any action taken or to be taken in pursuance of any power conferred
by or under this Act.”.

33. After Chapter V of the prmmpal Act, the following Chapter shall be inserted,
namely —

‘CHAPTER VA
JURISDICTION AND AUTHORITY CF APPELLATE TRIBUNAL

24B. (/) Save as provided in sub-section (2), any person aggrievéd on or
after the commewement of the Forward Contracts (Regulation) Amerndment
Ordinance. 2008, or by an order ofthe Commission made, or the rules er regulations

made thereunder or by an order niafe by an adjudicating officer under this Act

" may prefer an appea’so the Appellate Tribunal having jurisdiction in the matter.
yp ppeags gl

2) The Central Government shall specify, by notification, the matters and
places in relation to which the Appellate Tribunal may exercise jurisdiction.

" {3) No appeal shall lie to the Appeltate Tribunal from an order made by the
Commission or an adjudicating officer with the consent of the parties.

(#4) Every appeal under sub-section (/) ghall be filed within a period of
forty-five days from the date on which a copy of the order made by the Chairman
of the Commission is received by the aggrieved person and it shall be in.such
form and be accompanied by such fee as may be prescribed:

Provided that the Appellate Tribunal may entertain an appeal after the expiry of
the said period if it is satisfied that there was sufficient cause for not filing it within that

" period.

74 of 1952.
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(5) On receipt of an appeal under sub-section (), the Appellate Tribunal

may, after giving the partm to the appeal, an opportunity of being heard, pass

. such orders'thereon as it thiriks fit, confirming, modlfymg or semng aside the
order appealed against.

(6) The AppeHlate Tribunal shall send a copy ofeveryorder madebyitto

the parties to the appeal and to the eoncemed authority whose order has been :

appealed against.
(7) The appesl filed before the Appellate Tnbtma.l under sub-section (/)

_ shall be dealt with by it as expodmously as possible and endeavour shall be -
made by it to dispose of the appeal ﬁnallythhm six months fromthe date of

réceipt of the appeal. .
24C. Tbeappellarnnnyelﬂlerappwmpersonbnudmmeoneormorechammd

-accounttants or company secretaries or cost accountants or legal practitioners or any

of its officets to present his or its case before the Appellate 'I‘rlblmal
' Explanaaon —For the purposes of this sectlon, -
- (a) “chartered accoimtant” mearis a chartéred accountant as defined in.

clause (5) of sub-section (/yof section 2 of the Chartered Accountants Act, 1949

and who has obtained acamﬁcate ofpractlcc under sub-sectlon (1) of section 6
of that Act

(b)“mpanysem:y”meansacompanysecretaryasdeﬁned in clause .

~ (¢) of sub-section (7) of section 2 of the Company Secretaries Act, 1980 and who
. has obtained & oertlﬁcate of practlce under sub-sectlon (I) of section 6 of that
Act ' .

. (c)“conaccomm”nwmsacostacoom:ﬁasdeﬁnedmclause(b)of

sub-section (/) of section 2 of the Cost and Works Accountants Act, 1959 and

| who has obtained a certlﬁcate of’ pmcnce under sub-section (I) of section 6 of
that Act;

P (d)“!egalpu‘actmaner”umsanadvocate vaklloranattomeyofany
- High Court, and includes apleader in practice. :

M

24D, The pmvwlons of the Limitation Act, 1963 shall, a8 far as may be, applyto '

.an appeal made to the Appellate Tribunal.

24E. Any person aggrieved by any decision or brder of tjne Appellate Tnbunal )

mayﬁleanappealwﬂwSuprmComtwﬂmsmydays&omﬂwdateofmnmcauon

of the decision or order of the Appellae Tribunal to him on any quest:oﬂ of law arising '

out of such order:

~ Provided that the Supreme Courtmay, if it is sqnaﬁedfthat the appllc:mtwas |
. prewntedbymfﬁclentcause&omﬁhngﬂ;eappeelwulmﬂ:emdpenod,allow itto
_beﬂledmthmaﬁuﬂlerpeﬂodnotexceedmgsmdays ‘

34 Aftersectwn 26 of the prmctpalA;t, the follomng secuons shall be inserted,

' namely'—

“26A. (1) Without prejudlce to the foregomg provmsions of -this Act, the

* Commission'shall, in exercise of its powers or perforinance of its functions under this
" Act, be bound by such directions on questions of pohcy as.the Central Govemmént
‘ -maygwe mwntingtoitﬁ'omtlmetomne

Prov:ded that the Commisslon shall as far as practlcable, be g:ven

-----
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(2) The decision of the Central Government, whether a questlon is one of policy
or not, shall be final.

26B. (1) If at any time the Central Government is of the opinion;

(a) that on account of grave emergency, the Commission.is unable to
discharge the functions and perform the duties imposed on it by or under the
provisions of this Act; or

(b) that the Commission has persistently made wilful default in complying
with any direction issued by the Central Government under this Act or in the
discharge of the functions and perform the duties imposed on it by or under the
provisions of this Act and as a result of such default the financial position of the
Commission or the administration of the Commission has deteriorated; or

(c) that circumstances exist which render it necessary in the public interest
50 to do,

the Central Government may, by notiﬁcatioh,, supersede the Commissiqn for such
period, not exceeding six monihs, as may be specified in the notification.

(2) Upon the publication of a notification under sub-section (/) superseding the
Comm:ssnon,——

(a) all the members shall, as from the date of supersessmn, vacate their
- offices as such;

_(b) all the powers, functions and duties which may, by or under the
provisions of this Act, be exercised or discharged by or on behalf of the
Commission shall, until the Cotnmission is reconstituted under sub-section (3),
be exetcised and discharged by such person or persons as the Central Government
may direct; and

{c) all property owned or controlled by the Commission shall, until the
" Commission is reconstituted, vest in the Centra! Government.

{3) On the expiration of the period of supei'session specified in the notification
issued under sub-section ( /), the Central Government may reconstitute the Commission

by fresh appointment and in such case any person or persons who vacated their
‘offices under clause (a) of sub-sectmn (2), shall not be deemed disqualified for such

appointment:

Provided that the Central Govemmel_;t-may," at any time before the expiration of
the period of supersession, take action under this sub-section. :

(4) The Central Government shall cause a notification issued under sub-section
(1) and a full réport of any action taken under this section and the circumstances
leading to such action to be laid before each House of Parliament at the earliest.

26C. (/) The Commission shall furnish to the Central Government at such time

" and in such form and manner as may be prescribed or as the Central Government may

direct, such returns and statements and such particulars in regard to any proposed or
gxisting programme for the promotion and development of the commodities market, as
the Central Government tnay, from time to time, reduire.

(2) Without prejudice to the provisions of sub-section (7), the Commission
shall, within ninety days, after the end of each financial year, submit to the Central
Government a report in such form, as may be prescribed, giving a true and full account
of its activities, policy and programmes during the previous financial year.

(3) A copy of the report received under sub-section (2) shall be laid, as soon as
may be after it is received, before each House of Parliament.
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26D. The Commission may, by general or special order in writing, delegate to any
member or officer of the Commission or any other person subject to such conditions,
if any, as may be specified in the order, such of its powers and functions under this Act
(except the powers under section 28) as it may deem necessary.

26E. No order passed by the Commission or the adjudicating officer under this

Act shall be appealable except as provided in section 24B and no civil court shall have -

Jurisdiction in respect of any matter which the Commission or the adjudicating officer
is empowered by, or under, this Act to pass any order and no injunction shall be
granted by any court or other autherity in respect of any action taken or to be takeri in
pursuance of any order passed by the Commission or the adjudicating officer by, or
under, this Act.

26F. All members, officers and other employees of the Commission shall be
deemed, when acting or purporting to act in pursuance of any of the provisions
of this Act, fo be public servants within the meaning of section 21 of the Indian Penal
Code.”.

35. After section 27A of the principal Act, the following section shall be inserted,
namely— '

“27B, Notwithstanding anything contained in the Wealth-tax Act, 1957, the
Income-tax Act, 1961, or any other enactment for the time being in force relating to tax
on wealth, income, profits or gains, the Commission shall not be liable 1o pay wealth-
tax, income-tax or any other tax in respect of their wealth, income, profits or gains
derived.”. -

36. In section 28 of the principal Act, in sub-section (2),—
(i) clause (cc) shall be omitted;
(ii} for clause (g), the following clauses shall be substituted, namely:—

“(g) the duties and powers which may be performed or exercised by
the Commission under clause (q) of section 4;

(h) the form and manner in which the annual statement of accounts
shall be maintained under sub-section ( 1) of section 4F;

(i) the rules for dealing by foreign participant or foreign intermediary
under the proviso to sub-section (3) of section 14A;

(}) the manner in which an inquiry shall be held under sub-section
(1) of section 21-I;

(k) the form in which an appeal may be filed before the Appellate
Tribunal under sub-section (4) of section 24B and the fees payable in
respect of such appeal;

(1) the form and the manner in which returns and report to be made
to the Central Government under section 26C;

(m) any other matter which is to be, or may be, prescribed, or in
respect of which provision is to be, or may be, made by rules.”.

37. After section 28 of the principal Act, the following sections shall be inserted,
namely:-— : _ S

“28A. {7) The Commission may, by notification, make regulations
consistent with this Act and the rules made thereunder to carry out the purposes
of this Act.
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(2) In particular, and without prejudice to the generality of the foregoing
power, such regulations may provide for all or any of the following matters,
namely:— ' :

(a) the time and places of meetings of the Commission and the
procedure to be followed at such meetings under section 3D including
quorum necessary for the transaction of business;

(b) the terms and other conditions of service of officers and
employees of the Commission under sub-section (2) of section 3H;

{c) the manner in which the fresh issue of equity shares shall be
made to the public under sub-section (8) of section 7B;

(d) the conditions of certificate of registration to act as a member or
intermediary to deal with forward contract or option in goods or option in
commodity derivative under sub-section (1) of section 14A;

(e) the fee for a class or classes of member or intermediary under the
second proviso to sub-section (2) of section 14A;

(f) the terms and conditions subject to which registration may be
granted under sub-section (4) of section 14A;

(g) the manner in which the certificate of registration may be
suspended or cancelled under section 14B;

(h) any other matter relating to trading, clearing, settlernent, and
delivery of goods, forward contract, option in goods or option in
commodity derivative.

(3) Every regulation made under this Act shall be laid, as soon as may be after it
is made, before each House of Parliament, while it is in session, for a total period of
thirty days which may be comprised in one session or in two or more successive
sessions, and if, before the expiry of the session immediately following the session or
the successive sessions aforesaid, both Houses agree in making any modification in
the regulation or both Houses agree that the regulation should not be made, the
regulation shall thercafter have effect only in such modified form or be of no effect, as
the case may be; so, however, that any such modification or annulment shall be without
prejudice to the validity of anything previously done under that regulation.

28B. The provisions of this Act shall be in addition to. and not in derogation of.
the provisions of any other law for the time being in force.”.

CHAPTERII
AMENDMENT TO THE SECURITIES AND EXCHANGE BOARD OF Inpia AcT, 1992

38. In section 15U of the Securities and Exchange Board of India Act, 1992, in
sub-section (2), for the words “under this Act”, the words “under this Act or any other
Jaw for the time being in force” shall be substituted.
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