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LOK SABHA SECRETARIAT
. NOTIFICATION
New Delhi the 10th December, 2008
S.0. 2858(E).—The following Decision dated
10th December, 2008 of the Speaker, Lok Sabha given under
the Tenth Schedule to the Constitution of India is hereby
notified:—
“BEFORE THE HON’BLE SPEAKER, LOK SABHA
PARLIAMENT HOUSE
NEW DELHI
INTHEMATTER OF:
Shri Bhatruhari Mahtab, Member of Parliament (LS)
Chief Whip, Biju Janata Dal,
144, Parliament House,
New Dethi.
(Res.) AB-94, Shahjahan Road,

New Delhi-110001 ... Petitioner

Versus
Shri Harihar Swain, Member of Parliament (LS)
Delhi Address: o
43, South Avenue, New Delhi-110001
Permanent Address:
(1) AT-Debabhumni
P.0.-Aska, Distt, Ganjam, Orissa.
(ii) 18, Nilakanth Nagar,
Bhubaneswar, Orissa
Order

1. This is an application filed by Shri Bhatruhari
Mahtab, Member of Parliament, Lok Sabha and Chief Whip,

..- Respondent

Biju Janata Dal (hercinafter referred to as BJD) against the
Respondent Shri Harihar Swain, Member of Lok Sabha,

. praying for the disqualification of the Respondent for

being and continuing as a Member of the present Lok Sabha
under the Tenth Schedule to the Constitution of India.

2. According to the Petitioner, the Respondent was
elected to Lok Sabha from Aska Lok Sabha Constituency
in Orissa in the election held in May, 2004 on the Biju
Janata Dal ticket and that the name of Respondent is
entered in the list of BJD Members of Lok Sabha.

3. In the Petition, it has been stated that for the two
days’ Special Session of Lok Sabha, which was summoned
for 21 and 22 July, 2008 to enable the Prime Minister of
India to seek the Vote of Confidence, the BJD on 19 July,
2008 issued a Three Line Whip to all its Members in Lok
Sabha, including the Respondent, to be present in the
House on 21 and 22 July, 2008 and vote against the Motion

of Confidence in the Union Council of Ministers. A copy

of the Whip has been set out in the Petition.

4. According to the Petitioner, the voting on the
motion took place on 22 July, 2008 and in spite of the Whip
having been issued to him by the BJD, on whose ticket the
Respondent was elected to Lok Sabha, the Respondent,
instead of voting aginst the motion, voted in favour of the
motion, in gross violation of the Party Whip and direction.

5. The Petitioner has contended that the act of the
Respondent falls under Paragraph 2(1) (b) of the Constitu-
tion of India and as such, the Respondent is disqualified
for being and continuing as a Member of the present Lok
Sabha. He has prayed for an order accordingly.

6. The petitioner’s case is that on 19 July, 2008 a
three line whip was issued to all the BJD members including

the respondent and that the respondent acknowledged .

the receipt of the whip by signing a document containing
the names of Members of Parliament (LS) belonging to
BJID where the respondent’s signature duty dppears.

7. Further, the petitioner has contended that on
20th July, 2008 a luncheon meeting was held at the resi-
dence of the party’s leader Shri Braja Kishore Tripathy, in
the attendance sheet of which, the respondent duly signed,
signifying his presence at the meeting. It is stated that at
the said meeting, a resolution was passed that the members
of BJD in Lok Sabha would remain present in the House,
take part in the discussion and would vote against the
Motion of Confidence. In support of the above contentions,
the petitioner has produced three documents in origional,
namely, the acknowledgement of the service of the whip
by the respondent, attendance sheet regarding the meeting
held on 20 July, 2008 and the proceedings of the BIiD
Parliamentary Party meeting held at 1.00 p.m. on 20 July,
2008 at 9, Talkatora Road, New Delhi. Those documents
have been filed as part of the record of these proceedings.

8. The Respondent, by a letter dated 6th August,
2008 addressed to the Joint Secretary, Lok Sabha Secretariat,
contended that he had not received any whip whatsoever
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from his Party at any point of time either before the Speciat
Session of the Lok Sabha or at any other time, By his letter,
he asked for copies of certain documents, which were
suplied to him. On 6th October, 2008, the Respondent filed
a fuller reply, in which he referred to his illness and of
being confined to ATIMS, New Delhi. The Respondent has
contended in his final reply that he atended a Luncheon
Party in the house of Shri Braja Kishore Tripathy, MP on
20th July 2008 and had signed a plain-sheet, which was
produced before him to mark his attendance at the

Luncheon Party but no whip was issued to or served on _

him,

9. According to the Respondent, there was no
discussion in that Luncheon Party relating to issuance of
whip to the BJD MPs and that there was no occasion for
acknowledging the receipt of the whip already issued by
the Chief Whip of BID on 19 July 2008 and that only
informally it was mentioned that the MPs of BID in Lok
Sabha would take part in the discussion at the Special
Session of the Lok Sabha: He has further contended that
on that date he had left the piace without taking food as he
was not “feeling all right”. '

10. According to the Respondent, certain resolution,
which has been recorded on 20 July, 2008 had not been
passed when he was present (for about one hour) and
according to him, thé MPs were only asked to attend the
Lunch. He has alleged that he suspected that the Petitioner
“has misled the hon’ble Speaker by fudging the papers
and misrepresenting certain imaginary events without an
iota of truth”. : -

11. The Respondent has further contended in his
reply that a plain-sheet of paper, which contained his
undated signature, has been subsequently interpolated to
prove the signatures of the MPs including his own which
might have been recorded on a different occasion. The

acknowledgement referred to by the Respondent is as ‘

follows

“Acknowledgement of Three Line Whip issued on
dated 19-07-2008 by the Chief Whip of BID in Lok
Sabhatoall the Members of Parliament of Biju Janata
Dal in Lok Sabha.”

12. The Respondent has further contended that there
was no such acknowledgement ever taken from him on
19th July 2008 nor any whip was served on him. The
Respondent has contended that the documents referred to
by the Petitioner are fraudulent and fabricated and that the
action of the Petitioner was mala fide.

13. Therefore, according to the Respondent, though
he was present at the meeting of 20 July, 2008 at 9 Talkatora
Road, New Delhi, where the Biju Janata Dal MPs had
assembled and had signed one Attendance Sheet, he was
not aware of any resolution passed nor was any resolution
recorded in his presence. Regarding the document
containing the acknowledgment as stated before, the
Respondent’s contention is that it has been mainpulated
and put in subsequently.

Wg 3) &I Jog —2

- might be considered as violation o

: 14. T gave a personal hearing to the parties on
26 September, 2008 at which the Petitioner was present, At
the hearing, T read out a letter dated 12 September, 2008
which had been received from the Respondent in which he

 stated that he would like to have an opportunity to expiain

the circumstances in which he had cast his vote in the Lok
Sabha on the Confidence Motion, but because of his iliness,
he wanted time to appear in the proceedings for personal
hearing. In that Jetter he further mentioned that if no time
was given for personal hearing, then his reply dated 6th
September, 2008 might be considered for a decision by me.

15. At the said hearing, the Petitioner made some
general submissions as will be found in the Mirutes of the

. personal hearing of that date. However, in view of the

request made by the Respondent. I fixed the next date of
hearing at 3 p.m. on 17 October, 2008 and directed the
Office to communicate the order to the Respondent.

16. At the hearing held on 17 Qctober 2008, the
Petitioner was present but not the Respondent. The
Petitioner contended that the Respondent had accepted
the fact that he had attended the Parliamentary Party
Meeting on 20 July 2008 and the matter should be decided
accordingiy. Meanwhile, one Shri Ratani Swain, describing
himself to be the son of the Respondent had sent a letter
(without any date) stating that his father Shri Harihar
Swain (the Respondent) was not in a position to attend
the hearing of the matter because ofhis illness and because
of his hospitalisation and a medigg] certificate of Ayush
Hospital, Bhubaneshwar was alsosént. As I did not want
to hear the matter in the absence ofhe Respondent, which

Be principles ofnatural
justice, I fixed the next hearing ofﬁé matter at 5 p.m. on
Friday, 31 October, 2008 with a direction that the
Respondent may be informed that if, unfortunately, he was
unable to attend the meeting, he may depute his lawyer or
representative to attend the hearing, which was peremptorily
fixed and that no further adjournment would be allowed. 1
directed that my order should be communicated to the
Respondent and his son, Shri Ratan Swain, 1 express my
thanks that Shri Mahtab did not object to the adjournment,
as I wanted to give angther opportunity to the Respondent
because of his illness. : '

17. The last date of personal hearing was 31 October,
2008 at which the Petitioner and Shri Ratan Swain,
representing his Father, the Respondent, appeared. The
Petitioner reiterated his contention that there was sufficient
evidence to show that the Respondent attended the Party

- Meeting on 20 July and had signed the acknowledgment of

the receipt of the Whip and was a party to the resolution
recorded there. The Petitioner contended that ‘the

. Respondent, having voted contrary to the Whip, in favour

of the Motion of the Confidence, shouid be disqualified.
18. ShriRatan Swain at the hearing said and [ quote;

“Sir, I have nothing to say, 1 just wanted to come -
here to say that for the past two months, he is not
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keeping well, He was admitted in Ayush Hospital at
Bhubaneswar, and then he was referred to AIIMS,
For the past one week or so, he is in Delhi.

MER. SPEAKER: He is ill. Is he still in the hospital?

SHRIRATAN SWAIN: Yes, Sir. He is still in the hos-
pital.”
19. In response to my query, the Petitioner, at the
said hearing, reiterated of his personal knowledge that the
. Whip was served on the Respondent and also on all the
Members of his Party on 19 July, 2008 and some Members
had put their signatures stating the date and some had not
and that later on, on 20 July 2008, at their Leader’s residence
when they met in the afternoon, a resolution was also
passed, which was followed by lunch; in which the
Respondent did not participate.

20, At the hearing, the Petitioner filed the documents
mentioned carlier regarding the acknowledgment of the
Whip as well as the proceedings of the Luncheon Meeting
of 20 July, 2008. To my specific query, Mr. Ratan Swain
said that he had nothing to say in the matter. -

21. Paragraph 2(1) (b) of the Tenth Schedule to the
Constitution provides that subject to the provisions of
paragraphs 4 and 5, a Member of the House belonging to
any political party shall be disqualified for being a Member
of the House, if he votes or abstains from voting in such
House contrary to any direction issued by the political
party to which he belongs, without obtaining the prior
permission of such political party or without obtaining the
condonation of the political party for such voting or
abstention. In the present case, the provisions of
paragraphs 4 and 5 have no application.

22, In the decision of Dr, Mahachandra Prasad Singh
Versus Chairman, Bihar Legislative Council and others
(2004) 8 SCC 747, the hon. Supreme Court has been pleased
to observe that under the Tenth Schedule, “the final
authority to take a decision on the question of
disqualification of a Member of the House vests with the
Chairman or the Speaker of the House. It is to be noted that
the Tenth Schedule does not confer any discretion on the
Chairman or Speaker of the House. Their role is only in the
domain of ascertaining the relevant facts. Once the facts
gathered or placed show that a Member of the House has
done any such act which comes within the purview of sub-
paragraphs (1), (2) or (3) of paragraph 2 of the Tenth
Schedule, the disqualification will apply and the Chairman
or the Speaker of the House will have to make a decision to
that effect.”

23. As already stated, | gave due opportunity to the
parties to present their respective cases at the personal
hearing given to them, for which I held three sittings. I

have fully considered the replies and statements, which
have been filed by the Respondent and also heard the
Petitioner personally. From the pleadings and the
documents as well as the records of personal hearing, 1 am
of the view that the Respondent had voted in the House
on 22 July, 2008 contrary to the direction issued by his
Political Party, BID to which he belongs, in spite of the
receipt of the Whip by him.

24, In my opinion, the documentary evidence, apart
from the oral statements of the Petitioner placed before me,
duly establish that though the Respondent had been ill, he
did attend the lunch at the leader’s residence on 20 July,
2008 and also the proceedings of the House and cast his
vote in favour of the Motion, contrary to the Party Whip
and direction. There is no reason for me to discard the
statement of the petitioner and the documentary evidence
produced before me and there is no reliable evidence to the
contrary.

25. Therefore, after giving my anxious consideration
to the materials before me and considering the fact the
Respondent has admitted that he was present at the meeting
of BJD on 20 July 2008 and he signed the two documents,
as mentioned above, and has admitted his signatures, it
seems to me that the Respondent voted in favour of the
Motion in violation of the Whip issued on him by his Party.

26. As Speaker, my primary obligation is to ascertain
the relevant facts, as has been held by the hon’ble Supreme
Court. Having come to the conclusion that the Respondent
voted in faveur of the Motion of Confidence contrary to
the direction of his Party, on 22 July 2008, the act of the
Respondent comes within the purview of paragraph 2(1)
(b) of the Tenth Schedule to the Constitution and I decide
accordingly.

27. Thus I hold that the Respondent, Shri Harihar
Swain, an elected Member of the Lok Sabha from Aska Lok
Sabha Constituency of Orissa has incurred disqualifica-
tion under paragraph 2 (1) (b) of the Tenth Schedule of
Constitution by casting his vote in favour of the
Confidence Motion moved by the hon’ble Prime Minister
of India at the voting held on 22 July, 2008.

28. Thus the Respondent stands disqualified for
continuing as a Member of the 14th Lok Sabha and it is
declared that his seat has fallen vacant.

New Delhi :
Dated the 10 December, 2008

Sd/-
SOMNATH CHATTERIJEE, Speaker
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P.D.T. ACHARY, Secy.- General
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