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LOK SABHA SECRETARIAT
NOTIFICATION
New Delhi, the 11th December, 2008

$.0. 2867(E).— The following Decision dated 10th
December, 2008 of the Speaker, Lok Sabha given under
the Tenth Schedule to the Constitution of India is hereby
notified :—

“BEFORE THE HON'BLE SPEAKER OF LOK
SABHA PARLIAMENT HOUSE, NEW DELHI

In the matter of ;

Shri Santosh Gangwar, Chief Whip,
Bharatiya Janata Party,

2, Parliament House,

New Delhi ... Petitioner

Versus

Shri Somabhai Gandalal Koli Patel,
Member of Parliament (Lok Sabha)
Delhi Address :

124-126, North Avenue,

New Delhi-110001

Permanent Address :
Parkota Near Rajinadil Bisngaon,
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District, Ahmedabad, Gujarat. _
: .. Respondent
 Order:

1. Thns is an application filed by Shri Santosh
Gangwar, Chief Whip of Bharatiya Yanata party (BJP) in
Lok Sabha against Shri Somabhai Gandalai Koli Patel MP,
Lok Sabha, praying for an Order that the Respondent may
be disqualified for being and continuing as the Member of
the present Lok Sabha under the Tenth Schedule to the
Constitution of India on the ground of his exercising his
vote in violation of the Party's whip issued on the
Respondent by the Petitioner, as the. Chief Whip of the BJP
on 18 July, 2008 during the Motion of Confidence moved
by the Prime Minister in Lok Sabha on 21 July, 2008.

2. It is contended by the Petitioner that the
Respondent, who is a Membeér of the Lok Sabha, was elected
in May, 2004 from Surendermagar Constituency in the State
of Gujarat on the BIP ticket and that the name of the
Respondent appears in the list of BJP members in the records
of Lok Sabha.

3. According to the Petitioner, the Respendent was
suspended from BJP in December, 2007 but “as per law, in
spite of his suspension, he continues to be the Member of
the BJP and is bound by all the Whips and Directions
issued by the Party”.

4. As stated before, the case of the Petitioner. is that
on 18 July, 2008 a three-line whip was issued by the BJP to
all its members in Lok Sabha including the Respondent
requiring them to be present in the House on 21 and 22
July, 2008 and vote against the Motion of Confidence. A
copy of the Whip has been set out in the Petition.

5. The Petitioner’s case is that in spite of the Whip
having been issued by the BJP, the Respondent instead of
voting against the Motion voted in favour of the same, in
gross violation of the Party Whip and direction. Therefore,
according to the Petitioner, the Respondent has incurred
disqualification for being a member of Lok Sabha and that

his voting against the Party’s direction has not been -

condoned by the Party.

6. By a letter dated 13 August, 2008 addressed to
the Joint Secretary in the Lok Sabha Secretariat, the
Respondent asked for extension of time to file his reply till
30 September, 2008, as he wanted to consult his lawyer. By
a further letter dated 15 September, 2008 addresed to the
Deputy Secretary, Lok Sabha Secretariat, the Respondent
requested for further extension of time to file reply till 30
September, 2008 on the ground that his lawyer was out of
the State,

7. Thereafier, the Respondent along with his letter
dated 29 September, 2008 forwarded his reply to the
Petitioni filed by the Petitioner but conveyed his inability
to appear at the personal hearing fixed by me on 30
September, 2008 on the ground that he was held up in his

URS 7 Gl -2

constituency due to heavy rain and flood there. He

. - requested further 20 days time to attend the hearing.

8. In the Reply filed by the Respondent, he has
denied the allegations made in the Petition that he had
incurred any disqualification under the Tenth Schedule to
the Constitution of India and further contended that the
Petition did not comply with the Members of the Lok Sabha
{Disqualification on ground of defection) Rules, 1985, as
mentioned in paragraphs 5-and 6 of his reply.

9. The Respondent, in his reply, while dealing with
the merits, contended, as mentioned in the Petition also
that he was not only suspended from the Party but was
suspended from the primary membership itself of the BJP

" and that it could not be said that he continued to be a

member of Party since December 2007. He has categorically

- stated that no whip was issued to him nor he was in receipt

of any three-line whip. According to him, as the Party had
removed him, no direction could be issued to him.

- 10. In his reply, the Respondent has further contended
that “I was present in the House on 21 and 22 July, 2008, |
am allotted seat No. 518 in the Lower House of the
Parliament. I was present on my seat. The Chief Whip of
the party the - petitioner herein - and Mr. Vinay Katiyar,

- General Secretary of the Party, both were present in the

House. Neither of them has given me any whip or direction
instructing me to vote on the motion. Therefore, I am not
guilty of disobeying the whip and{qr direction of the party.
Therefare, question of acquiring. nmy disqualification does
not arise.” In the premises, accﬁrdmg to him, he did not

" contravene any direction or whip and further he was already

removed from BJP.

I1. In his further contention in the reply, the
Respondent has stated that some important figures in the
Party bore grudge against him and that he was being
humiliated and nobody was ready to hiear any grievances

* from him and as he was, according 10 him, opposed te the

Chief Minister of Gujarat, the Party suspended him from
the primary membership of the Party by an Order dated 21
December, 2007 and the Party never took any notice of him
thereafter. -

12. On 17 October, 2008, the Petitioner filed a
Rejoinder to the reply of the Respondent, in which the
Petitioner denied the allegations made in the reply and
contended that “apart from the issuance of the whip, a
meeting of the BJP Parliamentary Party was held on 20 July,
2008, where the three line whip was distributed again
amongst all the MPs. The BIP also sent SMS to all the BJP
MPs, including the Respondent, on 15 July, 2008 directing
them to be present in the House on 21 and 22 July, 2008 and
vote against the Motion of Confidence in the Union
Council of MInister.”

13, Paragraph 2(1)(b) of the Tenth Schedule to the
Constitutior provides that subject to provisions of
paragraphs 4 and 5, a Member of the House belonging to
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any political party shall be disqualified for being a Member
of the House, if he votes or abstains from voting in such
House contrary to any direction issued by the political
party to which he belongs, without obtaining the prior
permission of such political party or without obtaining the
condonation of the political party for such voting or
abstention within 15 days from the date of such voting or
abstention. In the present case, the provisions of
paragraphs 4 and 5 have no application.

14, In the decision of D¢ Mahachandra Prasad
_ Singh Versus Chairman, Bihar Legislative Council and
others (2004) 8 SCC 747, the hon. Supreme Court has been
pleased to observe that under the Tenth Schedule, “the
final authority to take a decision on the question of
disqualification of a Member of the House vests with the
Chairman or the Speaker of the House. It is to be noted that
the Tenth Schedule does not confer any discretion on the
Chairman or Speaker of the House. Their role is only in the
domain of ascertaining the relevant facts. Once the facts
gathered or placed show that a Member of the House has
done any such act which comes within the purview of sub-
paragraphs (1), (2) or (3) of paragraph 2 of the Tenth
Schedule, the disqualification will apply and the Chairman
or the Speaker of the House will have to make a decision to
that effect.”

.15 T gave a personal hearing in the matter on 20
Novermber, 2008, at which both the Petitioner and the
Respondent were present. At the said hearing, the Petitioner
admitted that Shri Vinay Katiyar, Secretary suspended the
Respondent on 21 December, 2007 and he stated that the
letter was on the records, which showed that the
Respondent was suspended from the primary membership
of the Party on 21 December, 2007 with immediate effect.

16. According to the Petitioner, even after his
suspension, the name of the Respondent was recorded in
Lok Sabha as a Member belonging to BIP and that his seat
was among, those allotted to BJP and NDA. According to
the Petitioner there is a difference between expulsion and
suspension and that in the House on 21 and 22 July, 2008,
he had requested the Respondent verbally to vote against
the motion. The Petitigner further stated that Shri Vinay
Katiyar is not a Member of the House, therefore, he could
not have spoken to the Respondent during the Confidence
vote. When I asked the Pétitioner that whether the
Respondent had admitted the receipt of the Whip, the
Petitioner answerd, “I think so”.

17. The Respondent stated at the personal hearing
that since 21 December, 2007, when he was suspended,
he did not receive any communication from the Party nor
had any contact with the Party nor the Party ever called
him for any purpose, that he had not attended any meeting
and that there was no evidence that any whip had been
served on him. The Respondent further in person stated
that he did not accept the version of Petitioner and that he

- could state on oath that the Petitioner did not tell him about
casting his vote. The Respondent further stated that he

did not know English at all, that neither the Petitioner had
told him anything in the House nor had given him any
papers nor sent any SMS and that in any event, as he did
not know English, he could not read any SMS even if sent
and that his phone was in Gujarati, He reiterated that since
his suspension, he had not been called by Party for any
purpose and he never attended any meeting of the Party.

18. In response to the query made by me, the
Petitioner said that Respondent was not present at the
meeting held by his Party and when I asked the Petitioner
how he would prove the service of the whip, the Petitioner
stated that “we sent SMS to all the Members of the Party”.
In answer to my query whether there was any copy of the
same, the Petitioner said he would have to look into it.

19. At the conclusion of hearing, I gave further
opportunity to the parties to file written submissions and
fixed the date 29 November, 2008 for the Respondent to file
his written arguments. Pursuant thereto, the Respondent
file his written submissions on 27 November, 2008, in
which he stated that no documentary evidence of the
alleged service of whip was on record nor the Petitioner
had telied on any oral evidence to prove the service of
whip. The Respondent reiterated that he did not attend
any meeting and that he had not received any SMS and
that there was no document to prove otherwise.

20. The Petitioner filed a further reply to the written
submission of the Respondent on 1 December, 2008, in
which, the Petitioner reiterated that whip dated 18 July,
2008 was served on all Lok Sabha MPs of BIP, as were
normally served at their local addresses that it was made
known through media also, that the name of the Respondent
appeared in the list of the BJP Members to whom all
communications were regularly sent by the Party and that
the Petitioner had personally requested the Respondent to
vote against the Motion as directed by the Whip sent on
18 July, 2008, which the Respondent had not followed.
Along with his reply, the Petitioner annexed the copy of an
alphabetical list of BJP Lok Sabha and Rajya Sabha Members
prepared for the meeting held on 20 July, 2008 with regard
to the Special Session, in which the name of the Respondent
has been encircled and there is no signature appended
thereto, which shows his absence at the meeting.

21. On the basis of the pleadings and the submissions
made at the personal hearing and in view of the contentions
raised and the factual position, as it appears, it has to be
decided whether the Respondent was given any direction
to vote against the Motion as contended by the Petitioner.

22. The Hon’ble Supreme Court has observed in its
decision of Kihota Hollohon v. Zachilhu & Ors. (AIR 1993,
SC 412) that a direction as contemplated by para 2 (1) (b} of
the Tenth Schedule is required to be in writing and issued
to the Members, Thus, it is necessary to consider whether
there was any clear evidence of service on the Respondent
and if not, then, one has to consider the totality of
circumstances and the plausibility of the case in coming to
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a finding whether directions were in fact issued to the
Respondent.

23. It appears that after the suspension of the
Respondent by his Party of his primary membership on 21
December, 2007, there had been no contact between the
Respondent and his Party, which fact as conténded by the
Respondent has not been controverted by the Petitioner,

except to say that the Party sent its notices to the local -

addresses of the members.

24. In the present case, admittedly, the Respondent
was not present at the meeting of the BJP held on 20 July,
2008, so that he could not have been informed of any
decision of the Party at the meeting nor was he served with
the whip at that meeting. It has not been established by the
Petitioner about the particular form of communication that
was used for the purpose of informing the Respondent
about the issuance of whip and about the direction of the
Party to vote against the Motion of Confidence. Only in
the reply filed on 1 December, 2008, the Petitioner alleged

that “the whip dated 18 July, 2008 was served to al] the Lok -

Sabha MPs of BJP, as normally served at their local
addresses. It was made known through the Media also.”

25. However, it is to be noted that when from the
very beginning the Respondent has been strongly denying
the receipt of the Whip and as a matter of fact strongly
denied any connection between him and his Party and that
asserted that he never attended any meeting nor received
any communication from the Party, no effort was made by
the Petitioner to prove the actual service of the whip on the
Respondent. About the service at the local addresses (it
was not made clear whether it was in New Dethi or in the
Constituency), no attempt has been made to prove the
same and this case was made at the end after the filing of
the pleadings and after the personal hearing. Further, it has
not been even attempted to disprove that the respondent
was not conversant with the English language and that he
was not in a position to read the SMS, through which only
the Respondent was sought to be informed of the whip
itself. Further, no attempt whatever was made to prove

. what was the message and whether in fact any such SMS
was sent to the Respondent. In view of the above after
considering the totality of the circumstances and the
plausibility of the case, I have to come to a finding whether
any direction in fact was issued to the Respondent by the
BJP as contended by the Petitioner.

* 26. No doubt, for the purpose of considering the
disqualification of a member under the provisions of the
Tenth Schedule, a member continues to belong to a Party
on whose ticket he was elected, even after suspension by
or expulsion from the Party. But in the present case, it has
not bekn controverted by the Petitioner, that the Party did
not have any contact with the Respondent nor gave any
notice to him of any meeting of the Party since his
suspension by the Party. In such circumstances, to my
view, the Petitioner should have taken steps to prove

direction of the Party regarding the'manner of voting for
the Special Session had in fact been served on the
Respondent. The respondent has reiterated again and again
that the Petitioner did not mention anything to him nor
Shri Vinay Katiyar said anything regarding the manner of
voling,

27. The question, therefore, arises whether any
direction was issued by BJP on whose ticket the
Respondent was elected and subsequently suspended from

its primary membership by decision taken on 21 December,

2007 regarding voting on the Motion of Confidence
discussed in Lok Sabha on 21 and 22 July, 2008.

28. Regarding the service of the Whip, in my opinion,

. the Petitioner has not been able to establish satisfactorily

that the Whip dated 18 July, 2008 was served on the
Respondent by SMS or otherwise. In the facts of the case,
it was expected that when the Respondent had remained
suspended for a long time and there was no contact
between the Respondent and the Party, then obviously
the Party would make special efforts for the service of the
whip on the Respondent and have a record of the service
as the law requires that a direction by the Party is required
to be in writing and issued to the Members.

29. Taking all the circumstances of the case and also
the submissions made during the hearing into the account,
I am of the opinion that the Petitioner has not been able to
adduce any credible evidence to prove the service of any
lawful direction on the Respondent in accordance with the

requirement of paragraph 2(1)(b) of the Tenth Schedule of

the Consititution.

30. The Petitioner during the hearing and in his
pleadings has mentioned that there was publication in the
Media about the issuance of the Whip but no proof
whatever was adduced in this case. Further, when the main
question of fact to be decided as in the present case, is the
factum and validity of the service of the whip on the
respondent in accordance with the paragraph 2(1)b) of
the Constitution of India, the same can not be proved by
mere reference to the media, the contents of which have
not been produced, far less having been attempted to be
proved.

31. Thus, in the facts and circumstances of the case
and in law, I do not find that the Respondent has done any
such act, which comes within the purview of paragraph
2(1)(b) of the Tenth Schedule to the Constitution of India.

32. Taking into account the aforesaid, I find that the
Petitioner has not been able to establish the contentions
made in the Petition and the same stands rejected.

New Delhi
Dated the 10 December, 2008
' Sd/-
SOMNATH CHATTERJEE
Speaker.”

* [No.46/17/2008/1]
P.D.T. ACHARY, Secy.-General

affirmatively that the Whip or any document containing
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