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LOK SARHA SECRETARIAT
NOTIFICATION
New Delhi, the 29th December, 2008

0. 2986(E).—The following Decision dated 26th
‘ ber 2008 of the Speaker, Lok Sabha given under the
Ten Schedule to the Constitution of India is hereby
notififd :— :
Before the Hon’ble Speaker of Lok Sabha
Parliament House, New Delhi
In the Ju atterof :

Prof. Bam Gopal Yadav

Leadd, Samajwadi Parimmen’my Party,
Offic Address

130, H llamentHouse, New Delhi-110001.

...Petitioner

Versus
Shri Afzal Ansari,
Member of Parliament (Lok Sabha),

from Ghazipur (Uttar Pradesh) Parliamentary
Constituency, at present detained in
District Jail, Ghazipur, U.P.

' ...Respondent
Order:

.. 1. This is an application filed on 28th July, 2008 by
Prof. Ram Gopal Yadav, Leader, Samajwadi Party (SP) in
Lok Sabha against Shri Afzal Ansari, Member of Parlia-

- ment, Lok Sabha praying for an Order that the Respondent

may be disqualified for being and continuing as a Member
of the present Lok Sabha, under the Tenth Schedule to
the Constitution of India on the ground of his exercising
vote in violation of the Party’s whip issued on the
Respondent during the debate on the Motion of Confi-
dence moved by the Hon’ble Prime Minister in Lok Sabha
on 21st July, 2008. ‘

2, 1t is contended by the Petitioner that the Respon-
dent, who is a Member of the Lok Sabha, was elected to
the Fourteenth Lok Sabha from Ghazipur Parliamentary
Constituency in Uttar Pradesh as the candidate of the
Samajwadi Party and that the name of the Respondent
appears in the list of Samajwadi Party members in the
records of the Lok Sabha.

3. It is contended in the Petition that the Respondent
was issued a whip for voting in favour of vote of confi-
dence in the Council of Ministers moved by the Prime
Minister in the Special Session of Lok Sabha summoned
on 21 and 22 July, 2008. The Petitioner has further stated
in the Petition that on Tuesday, 22 July, 2008 at 11.00 a.m.,
he had personally instructed the Respondent to vote in
favour of the Confidence Motion. A copy of a Three-Line
Whip dated 15 July, 2008 stated to be issued by the Chief
Whip of the Samajwadi Parliamentary Party has been an-
nexed to the Petition.

4. The Petitioner’s case is that in spite of the afore-
said, the Respondent, instead of voting in favour of the
Motion of Confidence, voted against the same in
violation of the Party Whip and direction. Therefore,
according to the Petitioner, the Respondent has incurred
disqualification for being a Member of Lok Sabha and that
his voting against the Party’s direction had not been

“forgiven” by the Party.

5. On 13 August, 2008, the Respondent submitted a
reply to the Petition, through the Superintendent of Jail,
District Jail Ghazipur, Uttar Pradesh, where he is detained,
dealing with the contentions made in the Petition.

6. The respondent in his Reply has admitted that he
has been elected to the Fourteenth Lok Sabha from the
Ghazipur Constituency in Uttar Pradesh as an authorized
candidate of the Samajwadi Party. It is further stated that
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for some charge against him, which the Respondent con-

tends is based on conspiracy, he has been under deten-

tion in the District Jail Ghazipur, Uttar Pradesh since

8 December, 2005 and continues to remain detained in
judicial custody.

7. Dealing with the merits of the contentions, the
Respondent has stated that no copy of the Whip was sent
to him by the Party and if any such whip had been sent to
him in Jail, there would have been record of the same in
Jail and that there is no such record. He has also denied
that the Petitioner had personaily given any information
to him on 22 July, 2008 at 11.00 a.m. in as much as he was
not even present in the House at that time. Finally, the
Respondent has stated that having no knowledge about
the whip issued by the Party and not having been given
any oral or written intimation regarding the whip prior to
the voting, the Respondent voted against the Confidence
Motion according to this discretion, He has submitted
that the Petition should accordingly be rejected.

8. 0On 21 October 2008, I gave a personal hearing in
the matter at which the Petitioner alone was present but as
the Respondent was not produced by the Jail authorities,
necessary directions were issued to them to arrange for
the presence of the Respondent at the next hearing, which
I fixed to be held on 12 November, 2008,

9. At the second hearing held by me on
15 December, 2008, the Respondent also was not
produced at the hearing in as much as the application
filed before the appropriate judicial authority was pending
and the Hon’'ble Allahabad High Court had directed the
. matter to be taken up on 16 December, 2008, On the same
day, 1 again issued direction to the appropriate authorities
to arrange for the presence of the Respondent at the
hearing, which I fixed on 24 December, 2008 at 4.00 p.m.

10. At the personal hearing held on 24 December,
2008, the Petitioner was absent and as a matter of fact he
has resigned from Lok Sabha and has become a Member
of Rajya Sabha. Neither he nor any representative of his
attended the hearing but the Jail authorities of Ghazipur
arranged for the presence of the Respondent at the
hearing.

11. At the hearing, the Respondent contended on
the lines mentioned in his Reply. He emphasized that no
communication was sent to him and that he is in judicial
custody since § December, 2005 and that if any communi-
cation was sent to him in jail, it would have been recorded
by the jail authorities, that there is no such record and he
has denied that any communication had been sent to him.
Lok Sabha Secretariat has also received a confirmation
from Ghazipur Jail authorities that no communication was
sent to the respondent, who is in Jail custody by or on
behalf of Samajwadi Party during the relevant period.

12. Regarding the verbal intimation given by the
Petitioner to the Respondent on 22 July, 2008 at 11.00 a.m.,
as specifically mentioned in the Petition, the Respondent

[ParT II—SEc. 3(ii))

placed documentary evidence to show that after being
brought to Delhi from Ghazipur Central Jail, the Respon-
dent was handed over by the authorities to the Watch and
Ward staff of the Lok Sabha Secretariat at 11.40 am. on
22 July, 2008 and that he was handed back to the appropri-
ate police authorities on that date at 8.30 p.m. The
relevant records regarding the same are included in the
paper-book of this case. Therefore, according to the
Respondent, he could not have been possibly informed
by the Petitioner at 11.00 a.m. on that date since he was not
even present in the House at that time.

13. In view of the pleadings and the contentions
made by the Parties, to my mind, it is clear that no written
intimation or copy of the Whip issued by the Chief Whip
of the Samajwadi Party was sent to the Respondent, who
has been in Jail since 8 December, 2003, as no such com-
munication could have been sent to him without proper
records being kept by the Jail authority and it is nobody’s
case that such record is available. In any event, the Peti-
tioner has not proved any such record.

14. So far as the personal intimation is concerned,
which according to the Petitioner was given at 11.00 am.
on 22 July, 2008, there is evidence that intimation, if agy,
could not have been given at 11.00 a.m. since the Respon-
dent was handed over to the Watch and Ward staff of the
Lok Sabha Secretariat only at 11.40 a.m.

15. On the basis of the aforesaid contentions and
the facts, it is clear that the fact of communication by the
Petitioner to the Respondent is very much disputed and
even if the time of the communication as mentioned in
the Petition is not very accurate, there is no corroborative
evidence on behalf of the Petitioner with regard to such
communication.

16. The Hon’ble Supreme Court has observed in its
decision of Kihota Hollohon v. Zachilhu & Ors. (AIR 1993
SC 412) that a direction as contemplated by Para 2(1)(b) of
the Tenth Schedule is required to be in writing and issued
to the Members. Thus, it is necessary to -
consider whether there was any clear evidence of service
on the Respondent and if not, then, one has to consider
the totality of circumstances and the plausibility of the
case in coming to a finding whether directions were in fact
issued to the Respondent or not.

17. Fromthe facts and contentions mentioned above,
to my mind, it is clear that there was no service ofthe whip
in writing to the Respondent and that there is no clear
evidence of any oral communication by the Petitioner to
the Respondent and in my view that a decision on sucha
matter should not be based on any disputed question of
fact. Further, the Supreme Court has been pleased to
decide that a direction as contemplated by Para-
graph 2 (1) (b) of the Tenth Schedule has to be in writing
and has to be issued to the Member. Such requirement in
this case has not been clearly fulfilled.
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18. Taking all the circumstances of the case and
also the submissions made during the hearing into
account, [ am of the opinion that the Petitioner has not
been able to adduce any credible evidence regarding
service of the whip or direction on the Respondent in
accordance with the requirement of Paragraph 2(1)(b) of
the Tenth Schedule to the Constitution.

19. Thus in the facts and circumstances of the case
and in law, I do not find the Respondent has done in any
such act, which comes within the purview of Paragraph
2(1)(b) of the Tenth Schedule to the Constitution of India.

20, Taking into account the aforesaid, I find that the
Petitioner has not been able to establish that contentions
made in the Petition and the same stands rejected,

Sd/-
SOMNATH CHATTERJEE, Speaker.”
New Delhi : ‘
26th December, 2008

[No. 46/17/2008/T.]
P.D.T. ACHARY, Secy.-General
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