Fat Ho Sto WA0-33004/99

. REGD.NO.D.L.-33004/99

EX'IRAORD]NARY

Ehe Gazette of I I dta

A0 [I—QUE 3—I9-WUE (i)
PART H--Section 3—Sub-section (i)

Wit A v
PUBLISHED BY AUTHORITY

b 295)
No. 295}

¢ fewett, yprar, vl 13, 2009909 24, 1930
NEW DELHI, FRIDAY, FEBRUARY 13, 2009/MAGHA 24, 1930

mwm'.

sfrgern
¢ feeedt, 13 B, 2009

WL, 477(30)—FF TN STEAE T TRG D WA

i et s @ ondi fieti 12 R, 2009 1 Frffe
fafra Tregr atfugfea v wmn #:—
“Triie T T ATy % e
wag wa, - Resh

&t o4 TRE T,

e, ' .
fora &1 wuEra g (S |
128, HER e, ¢ feweht '

. L g
ot gHRm TR I T,
ey wEE (A 90),
feeett &1 wam: 68, e T,
=% fweh-110001
TR T ;W s 9 s, fae-aer,
e |

%ﬂmﬁ‘ﬁ H
N : _
1. 9% SAT oe wad i O dedg @ W

o ST TR T BT ) e TR B e, WEE

612 GY2009

""" vt

Hw, a9 % faeg 28 Yo, 2008 = wfE@ e
T, foed 70 IRY & forg Wt %t o i vl =
T WY W IR # GEE @ e sqee 2 adie
AT T T %1 e B it R T § e e s
i weaell o xe ® Frw qu P o whew 21 T,
2008 W i e 3 R g Y R T frvr swar
= A A & e @

2. IrE ¥ u% FE € fe wored, S i 9w uee
2, i A & oo W WeR 159 & WA Fafe 89 g
¥, 2004 ¥ Fraifad Tu A 7o 39 T @iF 9N {EE
% forer S 1 wen g o Wi €

3. gl % AER e ¥ 9wl T@ A 20 1%,
2008 % T T F el W A weht wewd w21 v
22 JeE, 2008 B T H Iufter T v wE WROREg
¥ farvar e & freE waes w0t % forg o i i
fega ) fom om fogw ) o Wity e & o wer
)

4. Tt =t awen 7% ¢ fe frm @ o few Sk
foo o e vl weeH ¥ srufufy @ sk W
YR T T # T sk e =1 Ot e R
I T T SR, Wl wiE e v T A Fré 9
e ¥ &Rk uE fF waEm @ A ST st w gw A
wﬁﬁm%!

5 @i W mmhm‘rfimzs ama 2008 %
S TR 50 a3 4% oF famn @ fr 5w = shosws



2 THE GAZETTE OF INDIA : EXTRAORDINARY

fPART II—SEC. 3 (i}

e % Tee " atEE oE ¥ ¢ 3R g weEe W
® 9", 3k 3} 9 3R I TER F v me #
TH HON Y TR AR R et fevafor 9 % A R
waw w1 g9 T 9@ @1 o0y fe on, - 3= uem
T |

6. 10 Foaear, 2008 F TF 3 19 & g0 woredt 7 afv
B} Her 1 WG T ¢ i ww e o @ aeeiieE g
) H wfafafial & wRo swfiw st 9 iR
qE IHFT G I e #) feafa & w6 €, 72 www o
3% WeM fHa @

7. aeqeE, 25 Taam, 2008 %1 weaed 3 wfasr #@
I i T T weaedf 4 oo fen for == syt ordd
g g ¢ feeeht from & W W stuEn et ud W SiE
fogq Wi T B3N o 7 € S bew, efwiA, o |
WMy | A9Er O B W feat of T gt & Wy wE
T Al o 3R T I 1 feew aE fET =
T FY W TR A | IR AR T 9 e
e & FE R st fev & an ® w1 gaET w16 g
off | e A I et aw o S T wd |
fraprer fean T o SR = forg O 1 wew e W T
o1 3 % fF % 9gd SoeH ¥ O 3R 36 YRR 9T GUE &
T A W e e ST o | T SR T weaeff A | O
e (@ wfEdd % omun W Frden) fre, 1985 |
Fafde "o famt 1 erpaaa T fFT 99 & wRw
fae 1 T dravitee & S H o 7% R

8. 1 STRIEY, 2008 &I Tret 7 weell g e R
w1 YR Tifea e foad o7 = fion T 20 e,
2008 =1 g2 e &1 =Y 9% # fya 991 ww & wed we
1 fgy S o T o ford weaedl sufeurm w6 9 it
7 i fgg M Tk wf s 7 foot feom ween fremg
T e oft | TRgER & e At 3 o o % wes e
= Al Y g = O R St w5 ey e g T R
o weredl safeem et o 3R e T feew 399 g Fam
TS A o7 | At A ST yededt % 9a 9| uw fawr
# TS o @t & fomd wfom dt ® el #t few
&1 Afe a2 20 I, 2008 ) T Tl g W Aiew
Y W wia ot 9= T ot |

9. wfaum =} Tuelt SR F T2 (1)@ HTw
ey § fr ¥ 4 ot 5 & sueel & aremd et R
HfE <o § Wated AW & % wew, At 2% 1
Tt =, foae 9% T €, i O o @ fo o
T ¥ WS FRE1 § W HaEE H 9 fve wa @ ol
wagr w6 9 faw = 1 oot 59 3 U e

Rr § o ) Tlw | w=E T e O9tm o = |

foran 2, 9 9% 99 T wEe W @ @ forg i A g
T g H U 4 3 5 F IUEY @] T e |
10 T 9ETEE wEE e o wemfy, faen faus

TfTay W 3177 (2004) 8 THHTE 747 % fafls & oA
Sem waarerd 7 frolt a5 # f <we s % e
‘g & R w1 e ® R W i e . osfan
MR A9 % WAfa W seny § fifea 2 ww o
g 2 TEdl STE H W F QT oW v i wE
Torapifiem T e 7 2 | ST Sy e Hag qeA
= gitfyaa 5™ 7% & difea € 1 % ") wwhE s
THIE A9 | A8 Whe oM W IF W % R weem 7 1
¢ Fea T & <t ool erqget & $ 2 % w9 (1),
(2) @ (3) t wfify & amen 2, @ Frdan @ e i
T & WHNE I STEAH T A9 1 003 o= g 1"

11 T zg A H 1 o, 2008 W wIfEREE
gt Y o fagd A= qon werell ol e g v
fogr akier s Tufeem & | S99 SATF A % FEEE
Fald 39 FEaedl @ e & 9m €

12. 1 TR, 2008 = §3 AT GAE% & WG
# wmet @) wpa IR wfifrafe o sam & w@n g g
ol FE 2 TEvas au witds o fr ww afaer @t
iR T ) ferstaferem wiiafa <) diw wmg @i 5T @ W
amfires wte S aedsdt fare dig 2 qen §4 aggEr 1w
sRY Wi fFa

13. fovoier wffa = 5 S9=d, 2009 # ST
e wege it o fywd wfify 3 o o & wu-w 7w
Tevolt =1 ot Tk A<t weaedt o6t o feg amiie Fg s
=1 forg 7l H e @ @i yeadl =1 we a9 of e o
a7 T § feiEd B % SR R O O3 H 9 = S
&t |

14, fraid =t wega forg o3 & wysng #9 39 wwed o
11 HEEd, 2009 % G 3R gar &1, faed e gafera
B o o weedt st o7 fopm S % e suted gan
o1 gAaE o Tt # 9w =R Fa fE ot B sy
IS 8T I S TR 1k 9% (Hel 18] UIg & 7l 9
% 9 weaell o HE WU A e o Wy ITR FEEE! F:
SS9, safay 32 frfea fem s =feg | geeedi =
I fopd wald & WMem 9, {99 96 & 1Y-W, 98
e fan o e e et a7 o i f
F A FOY TE GE B g 9 o o aw fw
WO & WY Ferd SRE el T 9 3 ggiH e
i 76 T Friawt Y@ Swew s ¥ T F o At
i 77 e s =few | safena gaar #1 wdamEt # e
TEeE SHS HamR! gatd o e smen fae | eartea
& e § @ S |

15. a7faar=i qen safer gAas | Ty My emagl
# oyR W o fawiysr wfafs =t amfas w9 =1



[ T 1= 3(ii) ]

| YRE %1 AT STEURY ' 3

o T forar w0 B wvany 7 Frola o amn €
el @ 21 31k 22 IS, 2008 I W TN Aswl A
Fafesa €R Ao weIa % e TeaRA w1 fem-frda
- fam T o Sknfs e 3 v e A aan s SR
arqeftefts W g0 W feg g e ok fem-frde @
fdad _
' 16, W Seaan a1 g Beie T
Afeeg 7o T (TIALIR-1993 THE 412) & AR
Frofa ¥ 7z feorolt =1 # fF woell st S Y02 (1) (@)
T g e Faw W o s qw sl w
o srafam #1159 YR 9, 78 Fem fem s o
snava ¢ fe war yeod =) aneliiel F0U TR # w wel
£ air aft 7o 2, @ v Fred W ogER @ fou wRfeufet
# w2 wre % e o faew fem s anfig
for 7 v =t s Fan-Fdu o fed 18 4 oo
78 |

17.urﬁmﬁmwﬁaﬁﬁazmm%ﬁ;'

fira A1 1 weaell & W o e © 6 ot g T
Fen IR 3 9 R Fean e T % 20 e, 2008 W
FRifam 4o F T foar o A wg fe an ot w®

e S fre oA =1 fag T o< T ufew et 98

fog #¢ g% f g o & faesht fom o
ST T T : -

18. T ATTE § 9w iR fem v # o weadt
20 ¢, 2008 B Rrad Goda T F dow ¥ wufem
7 o fored 76 34 o5 f <@ @ finelt ot Fofa 5t g
& o wdt ofit 7 ¥ 3% 39 Yo H i frw ol e T
o g T X u% =R e fE a% vl ) s
firg S =) fag T FRawar d )

19, T o W oA e e # fE oyl g E A

fou Wt ¥R A SR T Te § e we i SE e AR
o z@ B A e o e B dum & o e & e
7% wrear T & e 3w T # et of Jom o i o
wm e fer @ik A € 2w @ e w § weem A R
waifum I off g Wi 6 3R A gRo et W Aty
fzg s farg o =Y fag w6 =1 % @ waw T
T g | 7 foeelt @ et Fram & o w) ey I e
ST ® fag $@ %1 o i v T8

20. SuF ARl @ I8 v g # i S e art
T STt safRe g @ A0 fRg e FRT A TR
Bren B T weaell =1 <0 & o o e 9 Hi o des T
o1 ik 7% fF @@ 20 weUg, 2008 FI A do% F
Iqfeam 7 o | R R WA T B TREFA D
feg Fan won =ity @ fr 70 s v & g AR @
0 & Tl < e aren FiE o sraE s i
e W el WS R T

21. 3: T% W 301 ¢ i == firme wadim 1,

 forers Fee W weaedt Fraffer gam o, g 21 ik 22 e,

2008 T WiF T H 9491 fFT 0 favam vEE W q6EE
m#ﬁnﬁﬁaaﬂéﬁﬁ%awr&ﬁmwml

2. wu f& e 6 IeeE e 1 g ¢ wee
Team = 3 9E Pl e o <ot st @ ¥
2(1)(®) 3R gufrafa frdw fofen § o9 wfe @
e R fan o e 1 e W S gy, i
afufr & v SR 11 weEd, 2009 F gAEE B IRA
fer g Frae wiee e &) ot offeafel = = o
TR g R a7 9 ¥ arh dhem 9 e gt @

¥y 2(1) (@) i AAEER vt Wil o fafa gem

frim =t wfir fsg ot =t Ry F @ fae @ @
fovaarit T ol g #¢ e w o wrm v = W
T | '

23, qre ¥ AW W IR A A F e
WA R @ IT IR @ S @ P W A S A
Wl #1 sed faar | Wy fer i s R AR |
e weprer & aR  wea wege v R ol A €
e e FE TR R T o1 | 9% Ser wa ol
o w1 # fre ger aw W ARa B W S W
2(1) (=) = sty weaeff ut fara il w0 0 v i
Hu 1, S s wedoe o F &, 9 O vt ) dfea
w1 Earer 2 g e far o v 2, foma frgu-ag
wega T w5 € ¥ ol awl o b e o w W
v @ T o e ) .

2. T6 YER, HHS B qeal 3R Wik @ few
fafy 2 s 97 gz ¢ arn 2 i weedf 3 tw FE
i & < wRa = wfra i <l o & S0 2(1) (@)
=t wRfy = aiwfa s et

25. I all W PR w3 @ TveR 98 o €
fir ot e o sfrafer o fog 8 w0 ag ¥ ok

i W e fem e d
=¥ feh, ¥
12 FE, 2009 ‘ . e s
' eges |
(4 46/26/2008/311

. & 8. wEn, wetag

LOK SABHA SECRETARIAT
NOTIFICATION
New Delhi, the 13th February, 2009

8.0. 477(E).—The following Decision dated
12 February, 2009 of the Spéaker, Lok Sabha given under

~ the Tenth Schedule to the Constitution of India is hereby

notified :—
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“BEFORE THE HON'BLE SPEAKER OF LOK
SABHA, PARLIAMENT HOUSE, NEW DELHI

In the matter of :

Shri Anant G. Geete,

Leader,

Shiv Sena Parliamentary Party (Lok Sabha),
128, Parliament House,

New Delhi.

..... Petitioner
Versus

Shri Tukaram Ganpatrao Renge Patil,
Member of Parliament {Lok Sabha),
Delhi Address :

68, North Avenue,

New Dethi-110001.

Permanent Address :

At & Post Jamb, District-Parbhani,
Mabharashtra,

.. .Respondent
Order:

1. This is an application filed on 28th July, 2008 by
Shri Anant G. Geete, Leader of Shiv Sena Parliamentary
Party in Lok Sabha against Shri Tukaram Ganpatrao
Renge Patil, MP, Lok Sabha praying for an Order that the
Respondent may be disqualified from being and continu-
ing as a Member of the present Lok Sabha under the Tenth
Schedule to the Constitution of India on the ground of his
abstention from voting contrary to the direction and the
whip of his Party during the Motion of Confidence moved
by Prime Minister in Lok Sabha on 21 July, 2008.

2. It is stated by the Petitioner that the Respondent
who is a Member of the Lok Sabha was elected in May
2004 from Parbhani constituency in the State of
Maharashtra on Shiv Sena ticket and that the name of the
Respondent appears in the list of Shiv Sena members in
the records of Lok Sabha.

3. According to the Petitioner, Shiv Sena Parliamen-
tary party on 20 July, 2008 issued a three-line Whip to all
its members in the Lok Sabha, including the Respondent,
to be present in the House on 21 and 22 July, 2008 and vote
against the Motion of Confidence in the Union Council of
Ministers. A copy of the whip has been set out in the
Petition.

4. The Petitioner’s case is that in spite of the whip
having been issued by Shiv Sena, the Respondent
abstained from voting in gross violation of the party’s
whip and direction. Therefore, according to the Petitioner,
the Respondent has incurred disqualification for being a
Member of Lok Sabha and that his abstention on the date
of voting has not been condemned by the Party.

5.Bya letter dated 28 August, 2008 addressed to the
Speaker, Lok Sabha, the Respondent contended that he

himself and his family members were under “tremendous
strain in mind and tense and as we are feeling insecure”,
and he apprehended danger to him and his family for which
he has been provided police protection and for the said
reasons he requested for two week’s time to furnish his
comments on the Petition, which was granted to him.

6. By a further letter dated 10 September, 2008, the
Respondent asked for further two week’s time “as he was
then very much disturbed due to present activities by the
political party of Shiv Sena and therefore is not in a posi-
tion to apply mind coolly to reply to the same”, which was
also granted.

7. Thereafter on 25 September, 2008, the Respondent
filed his reply to the Petition, in which the Respondent,
contended that he had not received any whip from his
Party at his New Delhi residence or at his permanent ad-
dress nor he had any communication either by way of fax,
telephone, internet or on cell-phone with the petitioner at
any point of time and he specitically denied the service of
the whip on him. He further stated that he had not received
any whip or any information about the whip from his
Party. In his reply, he has further contended that he was
removed trom his Party and was not treated as a Member
of Shiv Sena and that he was very much confused and
thus had not come to attend the Parliament Session. In his
Reply, the Respondent has also contended about the non-
maintainability of the Petition due to non-compliance with
the relevant rules contained in the Members of Lok Sabha
(Disqualification on Ground of Defection) Rules, 1985,

8. 0n | October 2008, the Petitioner filed a rejoinder
to the Reply filed by the Respondent, wherein it was con-
tended that whip was issued to all the members of Shiv
Sena Party at its meeting held on 20 July, 2008 at which
the Respondent was not present and that a copy of the
whip was sent to his official residence at New Dethi. Along
with the rejoinder, the Petitioner filed a copy of the list of
names of the Shiv Sena Members of Parliament at which it
is shown that the Respondent was not present and that
the whip was sent to him at his official residence. The
Petitioner has further enclosed a copy of an envelope with
the address of the Respondent on the same, in which the
notice of whip was allegedly sent to the Respondent and
also a copy of the notice of the meeting to be held on
20 July, 2008.

9. Paragraph 2()b) of the Tenth Schedule to the
Constitution provides that subject to provisions of Para-
graph 4 and 5, a Member of the House belonging to any
political party shall be disqualified for beinga Member of
the House, if he votes or abstains from voting in such
House contrary to any direction issued by the political
party to which he belongs, without obtaining the prior
permission of such political party or without obtaining the
condonation of the political party for such voting or
abstention within 15 days from the date of such voting or
abstention. In the present case, the provisions of
paragraphs 4 and 5 have no application.
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10. In the decision of Dr. Mahachandra Prasad Singh
Versus Chairman, Bihar Legislative Council and others
(2004) 8 SCC 747, the Hon. Supreme Court has been pleased
to observe that under the Tenth Schedule, “the final
authority to take a decision on the question of disqualifi-
cation of a Member of the House vests with the Chairman
or the Speaker of the House. It is to be noted that the
Tenth Schedule does not confer any discretion on the
Chairman or Speaker of the House. Their role is only in the

-domain of ascertaining the relevant facts. Once the facts

gathered or placed show that a Member of the House has
done any such act which comes within the purview of
sub-paragraphs (1), (2) or (3) of paragraph 2 of the Tenth
Schedule, the disqualification will apply and the Chairman

or the Speaker of the House will have to make a decision '

to that effect.”

11. I gave a personal hearing in the matter on
1st October, 2008 at which the Petitioner was present as
well as the Respondent along with his learned lawyers.
The minutes of the said personal hearmg are part of the
record of these proceedings.

12. After the personal hearing given on 1st October,
2008, I was satisfied that having regard to the nature and
circumstances of the case that it was necessary and expe-
dient to refer the Petition to the Committee of Privileges,
Lok Sabha for making a preliminary enquiry and for sub-
mission of a Report thereon, and I passed an Order accord-
ingly.

13. On 5th January, 2009, the Committee of Privi-
leges submitted its Report in which the Committee ob-
served, inter alia, that the Petitioner has not been able io
establish actual service of whip on the Respondent and
that the Respondent’s contention that he did not come to
participate in the Lok Sabha Session as he had been ex-
pelled from the party was also not correct.

14, After the submission of the Report, I gave
another personal hearing in the matter on 11th February,
2009 at which the Petitioner was present as well as the
Respondent with his learned lawyers. At the hearing, the

Petitioner admitted that the whip could not be served on

the Respondent as he was not traceable and that the
Respondent had not kept any contact with the Party but
he was aware of the proceedings and should be disquali-
fied. The Respondent through his learned lawyer, intet
alia, contended that the Petition was not maintainable, that

‘there was no evidence about the service of the whip and

that the documents which have been annexed to the Re-
joinder were not genuine and he submitted that the entire

proceedings were misconceived and the petition should -

be rejected. The proceedings of the personal hearing will
fully appear in the minutes thereof kept in the records of
these proceedings.

15. On the basis of the pleadings and the submis-
sions made at the personal hearing and after duly
considering the Report of the preliminary enquire of the
Comumittee of Privileges, it has to be decided whether the

respondent was given any direction to attend the sittings
ofthe Lok Sabha on 2]st and 22nd July, 2008 and to vote
against the Motion as contended by the Petitioner and
whether his abstention was contrary to the whip and the
direction issued by the party.

16. The Hon’ble Supreme Court has observed in its
decision of Kihota Hollohon Vs. Zachilhu & Ors. (AIR
1993 SC 412)that a direction as contemplated by para 2(1)(b)
of the Tenth Schedule is reqmred to be in writing and is-
sued to the Members. Thus, it is neccssaxy to consider
whether there was any clear evidence of service on the
Respondent and if not, then, one has to consider the total-
ity of circumstances and the plausibility of the case in

* coming to a finding whether directions were in fact issued

to the respondent or not.

17. It appears from the submissions made by the
Petitioner himself that the Shiv Sena Party has had no
contact with the Respordent for a long time and the. Peti-
tioner admitted that the Respondent did not attend the
meeting held on 20th July, 2008 and that he could not
prove service of the whip on the respondent except that it

" was sent to his official address at New Delhi.

18. In the present case, admittedly, the Respondent
was not present at the meeting of the Shiv Sena Parliamen-
tary Party on 20th July, 2008 so that he could not have
been informed of any decision of the Party at the meeting
nor was he served with the whip at that meeting and the
Petitioner admifted that he had nothing to establish that
the whip was served on the Respondent,

19. It is to be noted that when from the very begin-
ning the respondent has been denying the receipt of the
Whip and also denied any connection between him and
his Party and had asserted that he never attended any
meeting nor received any communication from the Party
regarding the voting at the Special Session, no effort was
made by the Petitioner to prove the actual service of the
whip on the respondent. About the service at the official
residence at New Delhi, no attempt has been made to prove
the same either. :

20. From the materials on record, it appears and as

. confirmed by the Petitioner during his submission made at

the personat hearing that the Party did not have any con-
tact with the respondent for a long time and that he was
not present at the meeting held on 20th July, 2008. Thus, in
my view, the Petitioner should have taken steps to prove
affirmatively that the whip or any document containing
direction of the party regarding the manner of veting for
the Special Session had in fact been served on the
Respondent. '

21. The question, therefore, arises whether any -
direction was issued by Shiv Sena Parliamentary Party, on
whose ticket the Respondent was elected regarding the
voting on the Motion of Confidence discussed in Lok

~ Sabha on21st and 22nd July, 2008.
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22. As has been mentioned earlier, it has been held
by the Hon’ble Supreme Court that a direction as contem-
plated by para 2(1)(b) of the Tenth Schedule isrequiredto
be in writing and issued to the Members. In view of the
same, taking all the circumstances of the case including
the Report of the Committee of Privileges and the submis-
sions made during the hearing on 11th February, 2009 into
account, 1 am of the opinion that the Petitioner has not
been able to adduce credible or rather any evidence to
prove the service of any lawful direction on the respon-
dent in accordance with the requirement of paragraph
2(1)b) of the Tenth Schedule of the Constitution.

23. The Petitioner in his Rejoinder as well as in his
submission referred to the public knowledge about the
stand of Shiv Sena Parliamentary Party on the Motion of
Confidence. But no proof was adduced regarding the pub-
lication in the media about the issuance of the whip nor
was any attempt made to do so. Further, when the main
question of fact to be decided as in the present case, is the
factum and validity of the service of the whip on the
Respondent in accordance with the paragraph2 (1) (b) of
the Constitution of India, the same cannot be proved by

mere reference to the media, the contents of which have
not been produced, far less having been attempted to be
proved. '

24. Thus, in the facts and circumstances of the case
and in law, [ do not find that the Respondent has done any
such act, which comes within the purview of paragraph
2(1)(b} of the Tenth Schedule to the Constitution of India.

25. Taking into account the aforesaid, 1 find that that
the Petitioner has not been able to establish the conten-
tions made in the Petition and the same stands rejected.

Sd/-
SOMNATH CHATTERIEE
Speaker.”
New Delhi:
The 12 February, 2009

[F. No. 46/26/208/T]
P.D.T. ACHARY, Secy.-General
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