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TARIFF AUTHORITY FOR MAJOR PORTS
NOTIFICATION
Mumbai, the 18th February, 2009
No. TAMP/33/2008-VPT.-——In exercise of the
powers conferred by Section 49 of the Major Port Trusts
Act, 1963 (38 of 1963), the Tanff Authority for Major Ports
hereby disposes the proposal received from the
Visakhapatnam Port Trust for levy of penal berth hire on

vessels not vacating the berth even after considerable time
as in the Order appended hereto.

Tariff Authority for Major Ports
Case No, TAMP/31/2008-VPT
Visakhapatnam Port Trust
ORDER
{(Passed on this 12th day of February, 2009)

This case relates to the proposal from Visakhapatnam
Port Trust (VPT) for levy of penal berth hire on vessels not
vacating the berth even after considerable time.

-—Applicant

2. Note 2 under Schedule 2.3.3. in the existing Scale
of Rates of VPT provides for levy of penal berth hire equiva-
lent to pormal applicable berth hire for overstayal of the
vessels beyond the stipulated period prescribed in the Scale
of Rates, provided there is demand for the berth and a
notice is served by the VPT 10 hours in advance of comple-
tion of discharge/shipment operators.

3.1. The VPT in its proposal has submitred that the
existing penal berth hire is not acting as deterrent to dis-
courage the overstayal of vessels at the berths, despite
serving notices to vacate the berths. It causes pre-berthing
detention to the waiting vessels besides causing loss of
revenue to the port in terms of wharfage, handling charges
etc., and thus affecting the efficiency parameters of the
port. It is, therefore, felt essential to fix a suitable penal
berth hire to discourage the vessels from overstaying at
the berths.

3.2. In order to avoid unnecessary occupation of

“berth by idle vessels, the port has issued a circular on 12

January, 2008 for levy of penal berth hire, on an adhoc
basis quoting clause 2.17 of TAMP Guidelines of March
2005. The penal berth hire introduced by the VPT on adhoc
basis is as under:
“If the overstayal of the vessel exceeds beyond 13
days even after levying Penal Berth Hire under 2.3 .3
(2) (i), then Penal Berth Hire equivalent to 5 times of
the pormal Berth Hire for such excess period shall be
levied in addition to the normal Berth Hire Charges.”

3.3, The VPT has requested to approve and notify
the aforesaid provision.

4. Itwas pointed out to the VPT, that introduction
of the proposed penal berth hire for overstayal of vessel
on adhoc basis by the port is not in line with clause 2.17.1
to 2.17.3 of the tariff guidelines of March 2005. Ag per the
tatiff guidelines whenever a specific tariff for services /
cargo is not available in the notified Scale of Rates, the
port can submit the proposal and levy the rate on an adhoc
basis till the rate is finally notified. For this purpose, the
adhoc rate must be derived based on the existing notificd
tariffs for comparable services/cargo and it must be mutu-
ally agreed upon by the port and the concerned users. In
the instant case, the proposed penal berth hire is neither
based on the existing notified tanff nor does it have con-
currence of the concerned users. The VPT was, therefore,
advised to clarify the tariff setting arrangement under which
the adhaoc rate is collected by the port.

5.1. In the meanwhile, there was a representation
from one of the users about the port insisting on payment
of proposed penal berth hire charge though the proposed
rate is not approved by the TAMP. In this regard, the VPT
has submitted that it is constrained to fix and levy adhoc
penal berth hire charge since the trade would never agree
for the same. Tt has submitted that if the proposals are sent
to TAMP without fixing adhoc rate there may be delay in
approving such tariff and the extent of loss in such situa-
tions would be very substantial compared to the penal
charges levied by the port.

5.2. This Authority vide letter dated 25th
Angust, 2008 advised the VPT to refrain from levying the
proposed charge till its proposal is formally approved by
this Authority.
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6. In accordance with the consultative procedure
prescribed, the VPT proposal was forwarded to the con-
cemed users/user organisations seeking their cornments.
The comments received from users/user organisations were
forwarded to VPT as feedback information. The VPT has
furnished its comments on the comments of users/user
organisations,

7.1. It may also be relevant to mention that

" M/s. SKS Logistics Ltd. has filed a Writ Petition No.14468

of 2008 against Visakhapatnam Port Trust and TAMP in

the Andhra Pradesh High Court challenging the circular
nio. 8 dated 12th January, 2008 issued by the Visakhapatnam
Port Trust {VPT) for levy of penal berth hire equivalent to
five times the normal berth hire in case the vessel over-
stays beyond 15 days.

7.2. The Petitioner has mainly challenged the
circular issued by the port for levy of penal berth hire at
five times the normal berth hire and consequent actions
taken by the port.

_ 7.3. It is understood from an e-mail sent by

M/s. SKS Logistics Ltd. to VPT that based on the discus-
sion with the port, the M/s. SKS Logistics Ltd. has decided
to withdraw the writ petition and has initiated the process
for withdrawal on the case.

8.1. A joint hearing in this case was held on 19th
December, 2008 at the VPT premises. At thejoint hearing,
the VPT and the concemed users/user associations have
made their submissions.

8.2. At the joint hearing, the VPT was advised to
furnish the following information within a week’s time :

() The number of instances in the past three years
when vessels overstayed at the berth for a
period more than 15 days afier completion of
cargo operation alongwith reasons for such
overstayal.

@) A comprehensive revenue analysis showing
revenue foregone by the port due to overstayal
of vessels.

, 8.3. The VPT has in response furnished the fol-
lowing information :

() The port has reported four instances (three
vessels and one barge) in the past three years
when vessels overstayed at berth for a period
more than 15 days. The purpose of call of ves-
sel was for repairs/survey and the reasons for
overstayal is stated to be for carrying out
repairs.

The port has submitted that two of the vessels
had occupied the berth for more than 116/136
days even afier serving notices to vacate the
berth to accommodate other waiting vessels.

This has resulted in heavy pre-berthing de-

tention to other vessels causing losses to ex-
porters/importers. In respect of tug N.P. Anuja
and Barge Sushila II, the port has submitted
thatthistug/bargcwercbcrthedinVPTin
May 2005 for repairs and are still lying at the
port berth despite several notlces to vacate
the berth,

W] R ad W P S

(i) The revenue forcgone by the port due to

cverstayal of these vessels is estimated to be

Bs. 859.94 lakhs. The proposed penal berth

hire at five times the bexth hire charge is esti-

- mated to be Rs, 238,77 lakhs which means still

the port will incur loss to the extent of

Rs. 621.17 lakhs. It has furnished detailed
calculation in this regard.

9. The proceedings relating to consultation in this
case are available on records at the office of this Author-
ity. An excerpt of the comments received and arguments
made by the concerned parties will be sent separately to
the relevant parties. These details will also be made avail-

_able at our website http:/tariffauthority.gov.in.

10. With reference to the totality of the informa-
tion collected during the processing of this case, the fol-
lowing position emerges :

() The proposal of the Visakhapatnam Port Trust
(VPT) for levy of penal berth hire is mooted
reportedly to discourage overstayal of ves-
sels beyond considerable time at the berths
after coripletion of discharge/loading opera-
tions.

() The existing Scale of Rates prescribes levy of
- penal berth hire equivalent to berth hire charge
in case of overstayal of the vessels beyond
. the stipulated period provided there is demand
for the berth and a notice is served by the VPT
10 hours in advange:of. completion of dis-
charge/shipment opgrators. The port is of the
view that the existing provision of levying
penal berth hire is’gpt adequate to act as a
deterrent for overstayal of vessel. The pro-
posed penal berth hiys at five times the normal
berth hire is applicable only when the vessels
overstay at the berth beyond 15 days even
after levy of normal penal berth hire already
prescribed in Schedule 2.3.3 (2) (i).

(iiy The port has reported that there are instances
where vessels overstay at berth for consider-
able time even after levy of the prescribed
penal berth hire in the existing Scale of Rates
on account of some deficiency on their part.
The port has also pointed out that vessel re-
pair facilities available elsewhere in the vicin-
ity of the port are not preferred as the berth
hire charges levied by the port are cheaper.
Such idling of a vessel at berth caunses not
only loss of revenue to the port but also in-

" convenience and losses to the others vessels
which are waiting for the berth.

The Visakhapatnam Steamship Agents
Association and Visakbapatnam Stevedores
Association have in general endorsed the pro-
posal of the port. The Indian National Ship-
owners Association (INSA) has suggested
slab-wige increase in the penal berth hire. It
has to be recognised that berth is a scarce
resource of the port and hence it is gssential
that it should be utilized optimally. In a situation
of capacity limitation, long occupation of a
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cargo berth, which is primarily for enabling
ship-shore of cargo, will essentially deprive
the other waiting vessels from carrying on with
their trade even if the revenue loss to the port
trust is ignored. Viewed from this perspective,
and also recognising that proposed levy is
more of a deterrent in nature than a regular
source of income for the port, the proposal of
the port is accepted.

Quoting clause 2.17 of the tariff guidelines of
March 2005, the VPT has levied the proposed
penal berth hire for over staval of vessel on
adhoc basis based on a circular issued by it on
12th January, 2008.

Ithas already been brought {o the atten-
tion of the VPT while acknowledging its pro-
posa] that the introduction of the proposed
penal berth hire for over stayal of vessel on
adhoc basis based on a circular issued by 1t on
12th, January, 2008 is not in line with clause
2171 102.17.3, ofthe tanff pudelines of March
2005. As per the tanff guidelines whenever a
specific tartff for services/cargo is not avail-
able in the notified Scale of Rates, the port can
submit the proposal and levy the rate on an
adhoc basis till the rate 13 finaily notifled. For
this purpose, the adhoc rate must be derived
based on the existing notified tariffs for com-
parable services/cargo and it must be mutu-
ally agreed upon by the port and the concerned
users. In the instant case, the proposed penal
berth hire is neither based on the existing noti-
fied tariff nor does it have concurrence of the
concerned users.

As per clause 2.17.4 of the tariii puide-
lines, final rate fixed by this Authority will or-
dinarily have only prospective cifect. The in-
terim rate adopted in an ad hoc manner will be
recognised by this Authorify as such unless it
is found to be excessive requiring some mod-
eration retrospectively. In the instant case as
already mentioned earlier the implemaentation
of the proposed rate on adhoc basis by the
VPT is not in line with the tariff guidelines.
This Authority has alrcady dirccted the VPT
to refrain from collecting the proposed levy till
the rate is finally approved by this Authority.
The rate approved by this Authority will have
prospective effect and this Authority does not
ratify the adboc tanif arrangement followed
by the port during the interim period.

The VPT is, therefore, directed to refund
the charges, if any, collected by VPT on this
account on adhoc basis during the interim pe-
riod and 1s also advised to refrain from such
action in future,

(v) The Visakhapatnam Stevedore’s Association
while endorsing the proposal has suggested
that there should be a provision available for
the port to hear genuine reasons for overstayal
of vessels before imposing the proposed
penal berth hire.

This Authority has already held in ear-
lier cases that it 1s not in favour of prescribing
conditions in the Scale of Rates which give
unfettered discretionary powers to Major Port
Trusts/Private Terminal Operators, The circum-
stances or exceptions, if any, need to be ex-
plicitly prescribed in the Scale of Rates to
maintain transparency. No such provision is
proposed either by the port or the users. In
any case as per the 2005 tariff guidelines the
rates prescribed by this Authority are only
ceiling levels; and, the VPT has a discretion to
levy charges at a level lower than the prescribed
rates. Further, Section 53 of the Major Port
Trusts Act, 1963 also gives powers to the
Board of the Trustees of Major Port Trusts to
exempt/remit either wholly or partially any
goods or vessels from payment of any rate or
charge in special cases.

1.1, Inthe result, and for the reasons given above.
and based on a collective application of mind, this Author-
ity approves insertion of following provision as note {3)
under Schedule 2.3.3 of the existing Scale of Rates
ofthe VPT:

“(3) If the overstayal of the vessel exceeds be-

yond 15 days even after levying Penal Berth
Hire under 2.3.3 (2) (1), then Penal Berth Hire
equivalent to 5 times of the normal Berth Hire
for such excess period shall be levied in addi-
tion to the normal Berth Hire Charges.”

11.2. The approved rate will come into effect after
expiry of 30 days from the date of notification of this Order
in the Gazette of India.

BRAHM DUTT, Chairman

[ADVT/IIL4/143/08-Exty.]
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