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7.1

7.2
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IR &Y | HEEITE = G YT § T e SRy fopar R, fmifes 2 1) 2010 3% 39 93
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T TRy Y e o qRTEr 9% STerT & Ayof foy S | I Rawot gRR 39Se hitp:/tariffauthority.gov.in.
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% e e 2 5 Rl 9 Ridar 2002 & R -fder, Toml & wder 3 59 witewr g1 RE
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iv)

v )
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B MR T RIS TYe Y A Sty A A o | SvREN 2002 iR At 2006 &
sgeRp e ¥ i wiueT R @Y a¥ Ryt A & WIS @ e gig Iraa & ey BRI Y
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a)

10.

1)

iii)

No. TAMP/28A/2010-CITPL.—In exercise of the powers conferred under Sections 48 and 49 of the Major
Port Trusts Act, 1963 (38 of 1963), the Tariff Authority for Major Ports hereby disposes of the reference received
from the Chennai International Terminals Private Ltd. (CITPL) and Chennai Port Trust (CHPT) seeking clarifications

@%Wﬁm.ﬁ%wwﬁ@é%gﬁ%mﬂ#@m%maw—
SFerT B 2fRY | SR W Y IS Fw gU 3R U5 T S gy 5 Domsedive o1 et ®
& 7 Y +ffY, RN w1 g e Ud e 3 T Y s e, et & v e e s
SHepdie T g o oIk AR FeERY T 4fR 1 3 I we & %8 & FRY Qe ¥ 98
iy & & o et iR et o Iy et <o 3 g < vy T arelt SR I S | N 3R,
Beedd) o a2 R TR P e o1 e Sl SR & s srgrifae o T
3i o ey wrfedt Sl iR @ arg 8 B

R TR Y 9fYy & T oIE g a¥ HaF e gU 9 SR R SRy ERe vee €
J Aogdd 2 wrii & § O vaR 2 4ff & R WE R T & IR § Sremdine st R,
ol & amR R SR v B wadidl 3 Srer e S aer Ao & | SR aRarE J Rl
oy PR T R R 1 9 2 PR 2w MR IR W S &) SAaega 8l

RT3k SR A o FR § A v e el & smr w g witew W FRar e
&

Greerdrdl o 1 e ov 3 & forg sl ot o 3 forg e e b e il 5 SRR
2002 % TP AR & Rrara & st [ 2|

W ¥ e 3 R R 5 siEr 2002 & SR & A W AeEdiE) & U N Hed SR
¥ W e gy oY &g Ry 3 2% s Y R < gl A WiRY S R gRT R A
ARtafeil o eon TR SRad/Ar 2005 % @1E 9 | g gEd Y awafty & forg 5y it T gy
Fagg, < famie 5 swrE] 2002 D TYEP Y ¥ s &, o fe s @@

oty & g A vt sxfener / Rt wdard/enga sme, aer g AT fo ST ey R bt
TR | TR SRAE oI TR T oy i 2, T 3 e g e e o o forg 5w
W@ 2l

T SreE, sy
[fam 111/4/143/10-3491.]

TARIFF AUTHORITY FOR MAJOR PORTS
NOTIFICATION
Mumbai, the 8th November, 2010

on the license fee prescribed in the Scale of Rates of the CHPT as in the Order appended hereto.



(o [[—ETE 4]

AR &7 qIA ¢ HHERN

Chennai Port Trust

Tariff Authority for Major Ports
Case No. TAMP/28A/2010-CITPL

— Applicant
ORDER

{Passed on this 3rd day of September, 2010)

The Chennai International Terminals Private Ltd. (CITPL), a container terminal operators

at the Chennai Port, vide its letter dated 2 January 2010 has sought clarifications on the license fee
prescribed in the Scale of Rates (SoR) of ChPT.

2.

(i)

(i)

The main points made by the CITPL are summarised below:

License Agreement

The CITPL has entered into a Licence Agreement {LA) with the ChPT on 7 March 2007 for
development and operation of second container terminal at the ChPT. In terms of the LA,
CITPL has to pay license fee to the ChPT on land licensed to CITPL.

Base year

The base year for the appiication of rates as fixed by the TAMP can only be the year in
which the date of award of license falls. The Date of Award of License is defined in Art. 1
of the LA as the date of signing of the Agreement or handing over of Licensor's assets,
whichever js later. There is no dispute over the fact that the land was handed over only in
the year 2007-08. Thus, the base year for application of the rates fixed by TAMP ¢an only
be 2007-08.

The base year for application of rates, the rates themselves and the annual escalation of
rates ought to be as per Article 12.10 of the Licence Agreement and Chapter VI Scale 1 of
SoR of ChPT, as contained in TAMP's order dated 7 March 20086.

However, the ChPT claims 2003-04 as the base year since the Land Policy Guidelines of
the Government of India were announced then.

Rates to be applied

(a). The land has been licensed and not leased to CITPL. This has led to erroneous
claims by the ChPT. in the instant case, the land has been licensed to CITPL
and the right conferred on CITPL is to build and operate the terminal.

(b) (i). The license fees charged on a given type of land should be consistent
with the right conferred on CITPL on that type of land. If the right
conferred on CITPL on one type of land is more valuable than on another,
it stands to reason that the former type of land should attract a higher
license fee than the latter. This is cleary envisaged in the TAMP Crder /
tand Policy Guidelines.

(). TAMP order states as under the General Note under Chapter VI, Scale 1
of the SoR of ChPT.

“General Note:

All the conditions/ notes stated hereinunder to govern the rates prescribed
in Scale 1 and Scale 2 (Miscellaneous Charges) of Chapter VI shall apply
to the extent they are not inconsistent with the conditions prescribed in the
Land Policy guidelines announced by the Government in February/ March
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(iii).

(iv).

(v).

(vi).

{vii).

(viii).

2004. Incase of disagreement, the conditions prescribed by the
government in the Land Policy guidelines shali prevail.”
Para 5.3 (l) (e) of the Land Policy Guidelines states as under:

“5.3 () Markel Value of land and Schedule of Rates (SoR}

(e} SoR should vary in accordance with the purpose of land use.
The Committee should recommend fo the competent authority,
varying SoR in accordance with the end uses reflected in the Land
Use Plan.”

TAMP order has fixed a rate of Rs.2,000/- per calendar month or part
thereof per 100 sq. m. or part thereof for open space and Rs.3,800/- per
calendar month or part thereof per 100 sq. m. or part thereof for open
space hardened with water bound macadam surface and so on. A more
valuable right is potentially conferred on a licensee on a surfaced land
than on unsurfaced land. TAMP has rightly fixed a higher rate for
surfaced land.

However, if in a given case, the right conferred on a licensee on two
different types of land are identical, then license fees should not be
different. In CITPL case, all land licensed to CITPL, whether surfaced or
not, had to necessarily be concreted over to build the terminal, the end
use to which the land was to be put. The end use of both kinds of land is
the same and the right that has been conferred on CITPL on open space
that is surfaced is no more valuable than the right conferred on CITPL on
open space that is not surfaced. If anything, CITPL incurred additional
expense on land that had been surfaced without deriving any additional
benefit.

The LA (Table 2 of Appendix 3) classified the fand licensed to CITPL into
‘Developed Assets;, ‘Undeveloped Assets’ and ‘Waterfront Assets’ and
stated that the rate chargeable on '‘Developed Assets’ would be the same
as that applicable to surfaced open space and that the rate chargeable on
‘Undeveloped Assets’ would be the rate applicable to open space. On
this basis, the ChPT has claimed a higher rate on surfaced land than on
unsurfaced land. Though the right conferred on CITPL on surfaced land
is no more valuable than an open land, the license fee claimed for the
former is nearly double that for the latter. Worse, this would be for the 30
year life of the project and the actual quantum of the difference will widen
with every passing year as the rates are escalated.

This would tantamount to a circumvention of the letter and spirit of the
rates fixed by TAMP, which have the force of law. It would alsc be
contrary to the government's Land Policy guidelines which clearly state
that the SoR should vary in accordance with the purpose of land use.

CITPL readily admit that it is signatory to the LA which contains the
provisions of Appendix 3 as stated above. However, LA is a contract and
a confract cannot override the rates fixed by TAMP, which have the force
of law, nor can a Port Trust circumvent the rates fixed by TAMP through
such means.

Thus, the fees applicable to both open space and surfaced open space
licensed to CITPL should be Rs.2,000/- per calendar month or part thereof
per 100 sq. m. or part thereof, base year being 2007-08.
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(iv)

)

(V)

Escalation of rates of licence fee

(a). The rate of escalation of license fees per year is clearly fixed as 2% in the TAMP
order. However, ChPT has applied a rate of 5% (tcempoundable) per annum.
This is perhaps because of Art.13.14 of the LA, which is reproduced beiow:

“Lease rent means charges payable by the Licensee to the
Licensor for the Licensed premises as per applicable license fee
contained in the Licensor's Scale of Rates. The Lease Rent shall
bear an escalation at a rate of 5% (compoundable) per annum as
per the Licensor's Scale of Rates. The Licensor shall have the
option to refix the base of Lease Rent every five years. The
Licensor's Assets shall be classified (as provided in Tabie 2 of
Appendix 3) for the purpose of determining the Annual Land Lease
Charges including the premium and security deposit and shall be
charged at the rate indicated alongside.”

(b). it would be immediately evident that Article 13.14 is inherently self contradictory.
On the one hand, the Arlicle states the escalation shall be at a rate of 5%
{compoundablej. On the other hand, it states that the escalation shall be as per
the Licensor's Scale of Rates, though the Scale of Rates limits the escalation to
2% per annum, In fact, nowhere in the Scale of Rates does 5% (compoundable)
figure.

{©). In the face of the inherent self contradiction in Art. 13.14, the 2% escalation
provided for by the Scale of Rates, which derives its authority from the TAMP
order which has the force of law, should prevail since otherwise it would amount to
saying that the licensor and licensee can contract out the rates fixed by TAMP and
the Port Trust can circumvent the rates fixed by TAMP.

CITPL paid the excess amount claimed by the ChPT under protest since it was threatened
with revocation of its Bank Guarantee if it had failed to pay. CITPL had approached the
High Court of Madras for an injunction against the revocation of the Guarantee. The Court
declined its prayer for such injunction. However, the Court did not go into the merits of
CITPL’s contentions and ordered as under:

“10. However, Clause 26.1 of the license agreement dated 7.3.2007 stipulates
that in the event of a dispute between the licensor and licensee, the parties
meet and make an earnest attempt to resolve such a dispute. Therefore, |
am of the view that by mutual consuitation the dispute between the parties
should be first attempted to be resolved before arbitrafion. Hence, the
application is disposed of directing the respondent to make an eamest
attempt to resolve the disputes by mutual consultation in terms of Clause
26.1 of the license agreement dated 7.3.2007."

CITPL is about to embark upon the formal attempt at resolving the disputes by mutual
consultation under Article 28.1 of the LA as ordered by the Court. This attempt would be
more meaningful if CITPL has suitable ciarification from / orders by TAMP on the points
raised and requested TAMP to provide the same.

The licence fee prescribed in the SoR of ChPT from the year 2000 enwards are as given

After constitution of this Authority, the first revision of the Scale of Rates of ChPT took
place in March 2000 vide order dated 22 March 2000 passed by this Authority. The Scale

L1392 4r)je-5
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of Rates along with conditionalities was subsequently notified vide order dated 28 March
2001. _

The rates of licence fee for open space and open space hardened with water bound
macadam surface prescribed in the order dated 28 March 2001 are as follows:

Rs.2,000/- per 100 sq. m. or part thereof
per calendar month or part thereof
Rs.3,800/- per 100 sq. m. or part thereof
per calendar month or part thereof

Open space

Open space hardened with
water bound macadam
surface

(i) Thereafter, the SoR of ChPT was reviewed in the year 2002. In the tariff order dated 5
October 2002, the estate rentals were not revised for the reasons stated therein and same
rates prescribed in the 28 March 2001 order were notified. The escalation condition was
also prescribed in the October 2002 order to the effect that the rates shall bear an
escalation @ 5% p.a. in two places, viz. under ‘conditions for licence of space by the
ChPT for periods of one year and above but below 3 years’ and under ‘general conditions
for long term lease’.

(i) During the review of the SoR of ChPT in March 2006 vide order dated 7 March 2008,
since the estate activity showed a revenue surplus, no increase was allowed in estate
rentals. However, taking into consideration that some of the conditions for allotment of
land might require modifications in the light of the Land Policy Guidelines announced by
the Govemment in February / March 2004, the following general note was prescribed in
the SoR of ChPT under Chapter-Vi, Scale-1.

“All the conditions/ notes stated hereinunder to govern the rates prescribed
in Scale 1 and Scale 2 (Miscellaneous Clarges) of Chapter V! shall apply
to the extent they are not inconsistent with the conditions prescribed in the
Land Policy guidelines announced by the Government in February/ March
2004. Incase of disagreement, the conditions prescribed by the
government in the Land Policy guidelines shall prevail.”

The existing SoR of ChPT stipulates that the lease rent / licence fee shall bear an
escalation @ 2% p.a.

4 The representation of CITPL was forwarded to CHPT vide our letter dated 8 January 2010
for its comments, After a reminder, the CHPT vide its letter dated 20 March 2010 has furnished its
comments on the points made by the CITPL. While furnishing its comments, the CHPT by way of general
comment has stated that the License Agreement has been entered and signed by CHPT and CITPL.
CITPL is very much aware of the Article 13.14 of the Agreement (Article 13.14 governs the payment of
lease rent by the CITPL to the CHPT). Hence, raising any issue covered and agreed by both parties is not
proper on the part of CITPL. The CHPT has, however, requested this Authority to decide on the
applicability of the escalation factor (5% or 2%) and issue guideline / direction keeping in view the practical
problems explained in its letter. The comments of CHPT was again forwarded to the CITPL vide our letter
dated 19 April 2010 for its views on the comments made by the ChPT. The CITPL vide its letter dated §
May 2010 fumished its comments on the comments of ChPT.

5. The points made by the CITPL in its representation, comments of CHPT on the points

made by CITPL and comments of CITPL thereon are summarized and tabulated as given below:

Sl | Points raised by CITPL in its Comments of ChPT dated 20 | Comments of CITPL dated §

No.| letter dated 2 January 2010 March 2010 on the May 2010 on the comments
representation of CITPL of ChPT

1 Base year for application of Licence Fee:

[PART III—SH:. 4]

The base year for appiication of
rates as fixed by the TAMP order

can only be the year in which the

The base year for the application of
rates is taken as 2000 SOR. No
revision has heen_ approved by

The ChPT says the base year for
the application of rates is taken as
2000 SOR. However, for ali other
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date of award of license falls. The
Date of Award of License is defined
in Art. 1 of the LA as the date of
signing of the Agreement or
handing over of licensor's assets,
whichever is iater, As the land was
handed over only in the year 2007-
08, the base year for application of
the rates fixed by TAMP can only be
2007-08.

However, the ChPT claims 2003-04
as the base year since the Land
Policy Guidelines of the
Government of India were
announced then. This is wrong.

TAMP for Rental activity during the
2002 & 2008 general revision of
SOR and TAMP has advised to
foliow the new Land Policy 2004.
Accordingly, the rate has been
anmived by taking 5% escalation
per iicense agreement.

The base year for computation has
been taken as per New Land Policy
(NLP). The license fee of CHPT has
not been revised from 2000
onwards. Hence, the escalation
factor is being applied on allotments
based on the NLP / license
agreement. Accordingly, the
escalation @ 5% as per license
agreement has been applied to
CITPL.

The contention of CITPL that the
base year 2007-0B cannot be
accepted since the license fee is
charged as per NLP. For eg. for an
allotment during the year 2007 the
charge will be Rs.2,431/- per 100 sq.
mir. per calander month for
undeveloped area and Rs.4620/-
per 100 sq. mtr. per calander month
for developed area. K te
contention of the CITPL is accepled
then the rates would be Rs.2000/- &
Rs.3800/- respectively. That is a
person who has been allotted the
land at the later date will be paying
less than the one who has been
alictied  earlier. Hence, the
contention of CITPL cannot be

accepted.

itens of tariff ChPT is using the
2006 SOR which s the version
included in the License
agreement. Using the 2000 SOR
which has been superceded by
the 2006 SOR released by TAMP
is tantamount to obeying TAMP's
order selectively.

The contention of ChPT that no
revision has been approved by
TAMP for rental activity during the
2002 and 2006 general revision of
Scale of Rates is incorrecl. TAMP
has issued a detailed tariff arder in
20086, fixing the license fee / lease
rent. It is not necessary for the
rates to be incraased every time
TAMP fixes tarif. TAMP has the
liberty to fix the same as before or
even to decrease the rates.
TAMP has chosen to retain the
same rate as in its earlier onder of
2002. Yet the ChPT has arbitrarily
chosen 2000-01 as a base year,
escalated rates from then and
ended up with rates vastly higher
than what has been allowed by
TAMP.

The CHPT had initially applied the
base year as 2007-08, the year in
which the license agreement was
signed and raised invoices
accordingly. This was abruplly
changed to 2003-04 in 2008 and
arrears claimed retrospectively.
Now 2000-01 is claimed as the
base year. The 2006 SOR was
used to determine the due
demanded from the successful
bidder at the #ime of issuing LOI
(prior signing license agreement),
then changed tc 2003-04 SOR in
2008 and now {o 2000-01 in 2C10.

The clause 5.3(1) (c} of the land
policy clealy states thal
escalation in rates may be applied
only until such time as the SOR is
revised.  Thus all licensee /
lessees will pay at the same rates
at any given time, no matter when
their aliotment was made. |t is
clear that the CHPT should apply
only the rate as pr SOR to all
licensees/! lessees. The example
given by the CHPT is hence
inappropriate.

Quantum of Licence Fee for opsen space and open space hardened with water bound macadam

The land has been licensed to us
and not leased to us and this has
led to emoneous claims by the
ChPT.

The land has been licensed out to
CITPL and right conferred on CITPL
is to build and operate the terminal.

The deveiopment of Second
Container Terminal was approved
under BOT basis. The land policy
guidelines are not applicable to BOT
projects in view of separate license
agreement approved by Ministry, As
the land has been licensed out to
CITPL as per license agreement, the

Having argued in their earfier
paragraphs that they
adopted the Land Policy
guidelines, the ChPT suddenly
says that land policy guidelines
are not applicable to BOT
projects.

have.
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The license fees charged on a given
type of land should be consistent
with the right conferred on us on
that type of land. If the right
conferred on us on one type of land
is more valuable than on another, it
stands to reason that the former
type of land should attract a higher
license fee than the fatter. This is
clearly envisaged in the TAMP
Order (General Note under Ch.VI,
Scale 1 of SOR) and Land Policy
Guidelines [clause 5.3 (I} (e)].

In CITPL case, all land licensed to
CITPL, whether surfaced or not,
had to necessarily be concreted
over to build the terminal, the end
use to which the land was to be put.
The end use of both kinds of land is
the same and the right that has
been conferred on CITPL on open
space that is surfaced is no more
valuable than the right conferred on
CITPL on open space that is not
surfaced. CITPL incurred additicnal
expense on land that had been
surfaced without deriving any
additional benefit.

The LA (Table 2 of Appendix 3)

classified the land licensed to
CITPL into ‘Developed Assets;,
‘Undeveioped Assets’ and

‘Waterfront Assets’ and stated that
the rate chargeable on ‘Developed
Assets’ would be the same as that
applicable to surfaced open space
and that the rate chargeable on
‘Undeveloped Assets’ would be the
rate applicable to open space. On
this basis, the ChPT has claimed a
higher rate on surfaced land than on
unsurfaced land. Though the right
conferred on CITPL on surfaced
land is no more valuable than an
open land, the license fee claimed
for the former is nearly double that
for the latter. Worse, this would be
for the 30 year life of the project and
the actual quantum of the difference
will widen with every passing year
as the rates are escalated.

This would tantamount to a
circumvention of the letter and spirit
of the rates fixed by TAMP, which
have the force of law. It would also
be contrary to the govemment's
Land Policy guidelines which clearly
state that the SOR should vary in
accordance with the purpose of land
use.

CITPL readily admits that it is
sighatories to the LA which contains

escalation factor of 5% has been
considered as per Aricle 13.14
whereas for the land which is not
covered under  the license
agreement and leased out to CITPL
an escalation factor of 2% only is
applied.

The rates applied are in order and
they vary in accordance with the
purpose of land use. That is, the
rate applied to Developed area and
Undeveloped area is different.

The allotment of iand in custom
bound area should be considered
only for activities directly related to
the port operations and in
accordance with the guidelines
issued by the competent authority.
The lease rents for developed and
undeveloped has not been revised
in 2002 and 2006 tariff revision and
the same rate continues to exist till
date.

The CITPL, citing the LA provisions,
has stated that the License fee
claimed at 5% escalation would
have an adverse effect over the
period of 30 years.

The land has been given on an
agreement basis for the
development of the terminal and the
escalation charged is as per the
license agreement. The license fee
payable by the licensee will be
negligible when compared to the
income that will accrue to CITPL
during the license period of 30
years.

CITPL do not wish to comment on
this except for saying that TAMF's
Order of 2006 is the determining
factor as to what the port trusts
should charge.

The ChPT says that the rates
applied are in order and they vary
in accordance with the purpose of
land use. But they dont. The
land in this case is open space or
hardened open space. However,
the use of both is the same as per
the license agreement. Both have
to be concreted over to build the
terminal. The licensee has had to
incur extra expense to remove the
surfacing on the surfaced iand to
comply with the license
agreement and to build the
container terminal. Thus all land
shouid be charged only at the rate
of open land. No additional right
is conferred on the licensee on
surfaced land to warrant applying
a higher rate.

[ParT II—Skc. 4]
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the provisions of Appendix 3 as
stated above. However, LA is a
contract and a contract cannot
override the rates fixed by TAMP,
which have the force of law, nor can
a Port Trust circumvent the rates
fixed by TAMP through such
means.

Thus, the fees applicable to both
open space and surfaced open
space licensed to CITPL should be
Rs.2,000/~ per calendar month or
part thereof per 100 sq. m. or part
thereof, base year being 2007-08.

scalation of Rates of License Fee:

The rate of escalation of license
fees per year is clearly fixed as 2%
in the TAMP order. However, ChPT
has applied a rate of §
{compoundable) per annum. This is
perhaps because of Art.13.14 of the
LA, which states that Lease rent
means charges payable by the
Licensee to the Licensor for the
Licensed premises as  per
applicable License fee contained in
the Licensor's Scale of Rates and
the Lease Rent shall bear an
escalaton at a rate of 5%
(compoundable) per annum gs per
this Licensor's Scale of Rates,

it would be immediately evident that
Article 13.14 is inherently self
contradictory. On the one hand, the
Article states the escalation shall be
at a rate of 5% {compoundable).
On the other hand, it states that the
escalation shall be as per the
Licensor's Scale of Rates, though
the Scale of Rates limits the
escalation to 2% per annum. In
fact, nowhere in the Scale of Rates
does 5% (compoundable) figure.

in the face of the inherent self
contradiction in Art. 13.14, the 2%
escalation provided for by the Scale
of Rates, which derives its authority
from the TAMP order which has the
force of law, should prevail since
otherwise it would amount to saying
that the licensor and licensee can
contract out the rates fixed by
TAMP and the Port Trust can

circumvent the rates fixed by TAMP.

The fand has been licensed out {0
CITPL as per license agreement and
the escalation factor of 5% has been
considered as per Arlicle 13.14. of
the License Agreement.

The lease agreement has been
entered and signed between CHPT
and CITPL. CITPL is very much
aware of the Article 13.14 of
agreement.  Hence, raising any
issue covered and agreed both
parties is not proper on the part of
CITPL.

TAMP may kindly decide on
applicability of the escalation factor
i.e. 5% or 2% and issue guidelines /
directions in this regard.

The CITPL has slated that their
prayer is also the same.

6.

The ChPT vide its letter dated 28 April 2010 has aiso peinted out that the CITPL had filed
an appeal (O.A. 1186/2009) disputing the lease charges wherein a judgement has been made on 13
November 2009 to resolve such dispute by mutual consultation and requested this Authority tc issue a
clarification/order on the subject matter.

Y2926rfi0- 6
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7.1 A hearing in this case was held on 29 June 2010 at the premises of the CHPT in which
CITPL and CHPT were present. The CITPL made a presentation at the Joint hearing reiterating the points
made by it in its letter dated 2 January 2010

7.2, As decided at the joint hearing, the CHPT is required to furnish a detailed list of all
allotment of land made by it from the year 2000 onwards clearly bringing out the date of such allotment, the
base rate at which the land was allotted and the annual escalation in rate made applicable in such cases
by 5 July 2010. Despite a reminder dated & July 2010, we have not received the response of CHPT il
finalization of this case.

8. The proceedings relating to consultation in this case are available on records at the office
of this Authority. Extract of the arguments made by the concemed parties will be sent separately to them.
These details will also be made available at our website http:/ftariffauthority.gov.in

9. With reference to the totality of information collected during the processing of this case,
the following position emerges:

(i). The CITPL has entered into a License Agreement (LA) with the Chennai Port Trust
(CHPT) on 7 March 2007 for development of a second container terminal at the CHPT on
Build, Operate, Transfer Basis (BOT).

(ii). As brought out in the factual position narrated earlier, the CITPL had reportedly moved the
Hon'ble High Court of Madras in connection with some disputes arising from the License
Agreement dated 7 March 2007. The copy of the Hor'ble High Court Order dated 13
November 2009 produced by CHPT shows that the CHPT has been directed to make an
attempt to resolve the disputes by mutual consultation as per the relevant provisions of the
Licence Agreement. It is further reported by CITPL and CHPT that both the parties are in
the process of referring the matter to arbitration. in the meanwhile, the CiTPL has referred
the matter to this Authority for clarification.

(ii). The matter presented before this Authority is with regard to the disputes that have arisen
between the CITPL and CHPT in respect of some of the provisions of the License
Agreement and applicability of license fee for the land allotted by CHPT to the CITPL
prescribed in the Scale of Rates of CHPT which was notified on 30 March 2006. As an
abundant measure of caution, it is stated that the Ministry of Shipping vide its letter No.
PR-14019/36/2001-PG, dated 9 September 2002 issued a policy direction under Section

" 111 of the Major Port Trusts Act, 1963 refraining this Autharity from entertaining
representations made by individual parties. The Ministry of Shipping in its subsequent
letter No. PR-14019/36/2001-PG, dated 26 March 2003 has clarified that its direction
dated 9 September 2002 does not relate to or prohibit this Authority in the matter of
entertaining requests for interpretation / clarification in respect of Orders passed by this
Authority relating to Scale of Rates. in any case, this Authority is not the appropriate
forum for interpreting a License Agreement and settle the disputes between a Landlord
Port and a BOT operator. The matter presented before this Authority though some issues
arising out of the License Agreement entered between the CITPL and CHPT are raised,
mainly revolves around the estate rentals prescribed in the Scale of Rates of CHPT. itis
noteworthy that the CHPT during the proceedings relating to the case has also made a
request to clarify the Scale of Rates fixed for CHPT. The representation received from the
CITPL does not appear to be hit by the direction dated 9 September 2002 issued by the
Ministry. The exercise on hand is not an attempt by this Authority to adjudicate the
disputes between the CITPL and CHPT with reference to the Licence Agreement signed
between them. The exercise should not also be construed as interfering with the order
passed by the Hon'ble High Court of Madras, as it is not for this Authority to furnish
interpretation of different provisions of the Licence Agreement. The matter is taken up
only for the purpose of issuing clarifications, as may be necessary, on the rates of estate
rentals prescribed in the Scale of Rates of CHPT notified by this Authority in March 2006.

(iv). it is to be borne in mind that the Scale of Rates notified by this Authority has common
application and is not oriented towards any individual cases unless a special mention to
this effect is made therein.
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After its constitution, this Authority revised the Scale of Rates of CHPT in March 2000. As
recorded in Paragraph No. 10 (x) (a) of the tariff Order dated 22 March 2000, an increase
of 100% was approved over the then existing rates of Estate Rentals including license fee
for allotment of space. The tariff Order dated 22 March 2000 does not specify any
automatic annual escalation to be applied on the prescribed Lease Rentals. There was
also no proposal from the CHFT in this regard.

Thereafter, in the subsequent general revision of the Scale of Rates, the Estate Rentals
including license fee for allotment of space were not revised upwards for the reasons
recorded in the tariff Order of October 2002. Neither were the rates of the Estate Rentals
were revised downwards. A conditionality for escalation of License Fee at 5% per annum
was, however, introduced in the Scale of Rates.

The Government of India in the Ministry of Shipping announced Land Policy Guidelines for
Major Port Trusts in March 2004. The Land Policy Guidelines announced by the
Government are to be followed by this Authority in fixation of Lease Rentals at the Major
Port Trusts in line with the stipulation made in Clause 8 of the tariff policy guidelines of the
Government notified in March 2005. The Land Policy Guidelines stipulate that the Estate
Rentals shali be escalated by 2% per annum.

While disposing of the general revision proposal filed by the CHPT vide Order dated 7
March 2006, the Estate Rentals including License Fee were left unchanged for the
reasons stated in the said tariff Order. However, the annual escalation factor was scaled
down to 2% per annum in the Order of March 2006.

(a). One of the issues raised by the CITPL is with regard to the base year to derive
the rate of license fee for calculation of charges towards levy of license fee on the
land allotted to CITPL.

(b). The position namrated above shows that the Estate Rentals fixed in March 2000
were not reset in the subsequent tariff Orders of either October 2002 or March
2006. A Scale of Rates is not merely a table of rates but also contains a set of
conditionalities governing the prescribed rates. Therefore, in order to determine
the applicable rate in respect of a service or facility, the specified rate is to be
seen with the associated conditionalities. A plain reading of the Order of 2002 and
2006 will show that the decision of not allowing any upward revision in the Estate
Rentals on both the occasions c¢an only have the consequence of the (then)
existing rates to continue and not otherwise, as this Authority had not ordered any
reduction in those rates either. As explained earlier, the decision of continuing
with the existing rates needs to be seen with the associated conditionalities
permitting autormnatic annual escalation. Any interpretation made to exclude the
accrued escalation on the date of the general revision Order of 2006, will mean
reduction in the (then) existing rate, which was not ordered by this Authority in the
said tariff Order. The rates of estate rentals nofified in the tariff Order of October
2002 and March 2006 should be seen to have been updated with the applicable
escalation factor for charging purposes. Otherwise, an allottee who has been
allotted land at a later date will be paying rental charges that are lower than the
charges paid by another allottee who was allotted the same type of land earlier
with applicable year on year escalation, as rightly observed by the CHPT.

The element of escalation for the Estate Rentals at the CHPT has been introduced
by the tariff Order of October 2002. That being so, the estate rentals notified
consequent to the tariff Order of October 2002 bear escaiation factor on year on
year basis. Therefore, the base year of the estate rental rates prescribed in the
Scale of Rates of CHPT is the effective date of implementation of the tariff Order
dated 5 October 2002, after which the said base rate will undergo annual
escalation at the applicable rate every year. In view of this position, the contention
that base year for estate rental will be the year of aliotment of land cannot be
admitted.

Y392 47 )0-7
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(vi). (a). The next issue brought before this Authority is with regard to the guestion of rate
of escalation in lease rentals to be considered for charging purpose. The CHPTis
reported to have applied the escalation factor of 5% on the basis of provision
contained in the License Agreement for the allotted land covered by the said
Agreement. The CITPL has argued for application of the annual escalation factor
of 2% as prescribed in the Scale of Rates of CHPT,

(b). The Land Policy Guidelines issued by the Ministry of Shipping in February/March
2004 was made applicable for all Major Port Trusis except Kolkata Port Trust
{(KOPT) and Mumbazi Port Trust (MBPT). The guidelines stipulate that the Scale of
Rates shail be escalated by 2% per annum till such time the Scale of Rates is
revised with the approval of Competent Authority. As such, the lease rentals of
CHPT need to be levied with an annual escalation at the rate of 2% per annum
from the due date of such annual escalation” which fell after February / March
2004. For the period prior fo this, annual escalation at the rate of 5% will apply as
approved in the tariff Order of 5 October 2002.

(c). As stated earlier the Scale of Rates of CHPT notified in March 2006 specifies the
escalation factor at 2% per annum. At the cost of repetition, it is to be kept in view
that the Scale of Rates notified by this Authority has common application and is
not oriented towards any individual cases unless a special mention to this effect is
made therein. Since the provisions in the Scale of Rates are clear, there is
nothing for this Autherity to clarify. Allegation of escalation factor incorporated in
an individua! License Agreement is at variance with the prescribed Scale of Rates
may have to be enquired into by some other appropriate forum as this Authority
will not adjudicate an individual dispute.

It is also to be noted that para 4 of the Government guidelines of March 2004
mentions that ‘this policy for land allotment would not be applicable to BOT
projects for which separate guidelines already exists’.

The factual position presented before this Authority clearly shows that the License
Agreement between CHPT and CITPL with a provision for annual escalation @5%
was signed on 7 March 2007. This means, both the parties were aware at the
time of executing the agreement about the stipulation of 2% annual escalation in
the Scale of Rates notified in October 2006 and the Government policy guidelines
issued in February 2004, but chose to agree upon a different rate of escalation of
which the Government was aware,

(vii). (a). The third issue raised by the CITPL relates to the rates of licence fee to be
charged for the land allotted to the CITPL. Differential rates of license fee for
“open space” and “open space hardened with water bound macadam surface”
have been prescribed in the existing Scale of Rates of CITPL. Drawing a
distinction between the term “licence” and “lease”, the CITPL has contended that
the land has been licensed to it to build and operate the terminal.

(b). The Land Policy guidelines stipulate, inter alia, that the rate should vary with the
purpose of use of land. Citing this provision and contending that all land licensed
to CITPL, whether surfaced or not had to be concreted to build the terminal and
the end use of both kinds of land remaining the same, the CITPL has sought to
plead that the rate prescribed for “open space” should be levied for the “open
space with water bound macadam surface”. On the other hand, the CHPT
maintains that the development of second container terminal has been approved
under BoT basis and the Land Policy guidelines do not apply for BoT Projects.
The Scale of Rates notified by this Authority prescribing rates of license fee for
different kinds of land is already in the hands of CHPT. The plea of the CITPL
calling for levy of uniform rate for both kinds of land is a matter to be decided
between the CITPL and CHPT based on facts. There does not appear to be any
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ambiguity in the existing Scale of Rates which may necessitates a clarification to
be offered by this Authority.

10. In the result, and for the reasons given above, and based on a collective application of
mind, this Authority clarifies that:
(D). The base date of license fee for calculation of charges leviable for licencing the
CHPT lands is the effective date of implementation of the fariff Order dated 5
October 2002.

(ii). The bhase rates prescribed in the Scale of Rates of CHPT vide Order dated 5
October 2002 for allotment of space should be escalated by 2% per annum from
the due date of such annuai escalation which fell after February / March 2004 on
announcement of the Land Policy Guidelines by the Government. For the period
prior to this, escalation factor of 5% per annum as stipulated in the tariff Order
dated 5 October 2002 should be applied.

(iii). The category of land in which an individual lease / licence wouid fall is a matter of
fact to be administered by the port. There is nothing for this Authority to clarify
the Scale of Rates, as no ambiguity is found therein.

RANI JADHAV, Chairperson
[ADVT. II1/4/143/10-Exty.]
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