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TARIFF AUTHORITY FOR MAJOR PORTS
NOTIFICATION
Mumbai, the 27th December, 2012

No. TAMP/59/2011-VPT.—In exercise of the powers conferred by Sections 48, 49 and 50 of the: -
Major Port Trusts Act, 1963 (38 of 1963), the Tariff Authority for Major Ports hereby disposes of the
proposal received from the Visakhapatnam Port Trust relating to the request of VPT to reconsider the
decisions in Order No. TAMP/13/2000-VPT dated 18th February, 2011 relating to the levy of demurrage
charges by VPT on cargo not removed from berths after completion of handling operations and refraini ng
the port from collecting Charges for Demurrage to Wagons not approved by TAMP, as in the Order
appended hereto.

TARIFF AUTHORITY FOR MAJOR PORTS
Case No. TAMP/59/2011-VPT
Visakhapatnam Port Trust = .. .. Applicant

(Passed on this 28th day of September, 2012)

This Authority had passed an Order No. TAMP/1 3/2009-VPT dated 18 February
2011 revising the Scale of Rates of Visakhapatnam Port Trust (VPT). The said Order was notified
in the Gazette of India on 31 March 2011 vide Gazette No.65,

2.1 In the proceedings relating to the general revision proposal of VPT, which
culminated into tariff Order dated 18 February 2011, the Visakhapatnam Stevedores’ Association
-(VSA) vide its letter dated 22 December.2010 had expressed grievance due to some unauthorized
biling by VPT on three issues viz. (a). Dredging and spillage charges for cargoes (b). Charges for
damages to wagons and (c). Penal charges for non-clearance of cargo at inner harbour berths.
The main points made then by VSA on the said issues are given below:

{i). Dredging and spillage charge:

When cargo is shifted from vessels there are some spillages and these spillages
are removed when the berths are dredged. The VPT is imposing cost of such
dredging as spillage charges to the vessels. The Scale of Rates (SOR) of VPT
does not specify rates for such items.

VSA has protested against such billing on two grounds firstly, the dredging being
undertaken by port is part of maintenance dredging which is already budgeted in
the cost and is being recovered through vesse! related charges iike, berth hire or

pilotage. Hence, this tantamounts to double recovery. Secondly, if it is a penaity,

the rules for imposing such penalities and the methodology for calculation is not
spelt out anywhere and most importantly is never notified in the gazette by TAMP.

{ii). harges for dama to wagons and (iif). Penal charges for non clearance of

cargo at inner harbour berths:

Bills raised by the VPT levying charges for damage to wagons and demurrage
charges on cargo at inner harbour berths appear to be without gazette notification
by TAMP.

2.2 VSA enclosed copies of bills in support of their representation and requested this
Authority to issue suitable instructions to VPT in this regard.

. .
2.3. During the processing of the general revision proposal itself, a copy of the said
communication of VSA was forwarded to VPT with a request to VPT to examine and furnish its
comments on the points made by VSA. Further, the VPT was aiso requested to clarify the tariff

- arrangement under which the charges, which do not have approval of TAMP, are being levied. The

port had not responded.

24, In this backdrop, this Authority while disposing of the general revision proposal of
VPT restrained the port from collecting charges on adhoc basis which do not have sanction of this
Authority or are not in compliance with clause 2.17.1 to 2.17.3 of the tariff guidelines. Further, it
was held that if any charges beyond the provision of the Scale of Rates are collected by the port,
then the port should arrange to refund the same. The relevant para 20 (oovi) of the Order of
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“During the processing of the case, the Visakhapatnam Stevedores’ Association (VSA)
has stated thal they have grievance due to some unauthorized billing by VPT with
reference to dredging and spillage charges for cargo, charges for damages fo wagons and
penal charges (demurrage) for non clearance of cargo at inner harbour berths. The SOR
of the VPT approved by this Authorily in May 2006 prescribes demurrage charges on
cargoes not removed from the wharf. The SOR does not prescribe any charges for
spillage of cargo or charges for damage to wagons. The port has despife specific advice

not clarified the tariff arrangement under which such levy has been collected by the port.
The statute requires the Major Port Trusts / Private Terminal Operalors thereat to. seek
sanction of this Authority for levy of rates which are listed in Section 42 of the Act. The
port is advised to refrain from collecting charges on adhoc basis which does not have
sanction of this Authority or is not in compliance with clause 2.17.1 to 2.17.3 of the tariff
guidelines. If any charges beyond the provision of the Scale of Rates are collected by the
port, then it should arrange to refund the same.”

2.5, This Authority in para 20(xxxiv) of the general revision Order has approved
demurrage charges on cargo not removed from the wharf then applicable for general cargo berth
to all the berths as proposed by the port and the approval has been granted prospectively from the
date of implementation of the Order. '

3.1. With reference to the decision of this Authority in this regard, the VPT vide its
letters dated 25 April 2011 and 21 June 2011 has stated that by the time the port could furnish
¢larification on the submission made by the VSA, this Authority had already finalized and passed
its order refraining VPT from collecting charges which do not have the sanction of this Authority.

3.2 The VPT has furnished its comments on the points made by VSA and has
requested this Authority in its letter dated 21 June 2011 to examine the same and reconsider the
Order. it has stated that the proposed charges were duly discussed with the trade and is only
meant for recovery of the expenses incurred by the VPT. The comments furnished by the VPT on
the points raised by VSA are given below:

{i). Dredging and spillage charges for cargoes:

(a). The opinion of the VSA that the dredging cost for clearance of spillage is
accounted for while fixing the tariff is not correct. It is clarified that VPT
had entrusted the work of Maintenance dredging to M/s.DCI Ltd., for
dredging of soft soil and rock dredging by way of suction dredging.

(b). The suction dredgers are not suitable for dredging along side the berth
structures. As such, the cargo spilled while loading/ unloading is to be
cleared by grab dredging and for this purpose, port dredgers are used for
clearing the spilled cargo along side the berth.

(c). The cost towards clearance of spillage in the seawaters is to be borne by
the vessel owner/ stevedore agent. Keeping this in view, after discussion
_ with Trade, a transparent procedure for recovery of dredging/ spillage
3 charges was evolved and a circular was issued to the trade. The VPT has
" enclosed a copy of the Circular issued on 31 January 2011,
communicating the Trade the procedure for recovery of dredging charges

on cargoes fallen into the seawaters at the time of shipment/ discharge.

(d). As spillage is not a regular phenomena and differs from cargo to cargo, no
separate rate is fixed for spillage. Actual cost incurred by port for
clearance of the same are collected from the agent based on the no. of
hours the dredger worked. Hence, there is no double recovery of charges
as opined by the VSA.

ii}. Charges for damages to wagons:

TAMP generally notifies rates for cargo and vessel related charges while the

Railway tariff in ports is fixed by the Railway Board. Bills raised for recovery of

damages to wagons shall not be treated as charge for service rendered by the

Board within the purview of Section 42 of the MPT Act. As such, the contention of

the VSA that, VPT has no authority to raise bills on account of damage to wagons
~ without gazette notification by TAMP is not correct.,
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clarifications on
letter dated 26 July 2011. The summa
the port is tabulated below:

(iii).

¢

Penal charges for non clearance of cargo at inner harbour berths:

VPT had proposed note no. 6, in Schedule 4.6.2. enabling collection of demurrage

charges on cargoes not removed from any berth in the port after completion of

discharge from a vessel/ shipment to a vessel and the same was approved by the

TAMP.

in this context, the

port was requested to fumish additional information/
a few points vide our letter dated 6 July 2011. The VPT has responded vide its
ry of the clarifications sought by us and reply furnished by

Sl. No.

Clarifications sought by us

Reply furnished by the port

(a).

Dredging and Spillage charges :

(D). The port to explain the basis as
how the dredging cost to be recovered
from the trade is determined as the
SOR approved by the Authority does
not prescribe any charge for hire of the
port dredger,

As per Delegation of Powers (2.46) /S 21 of
MPT Act 1963, Chairman is competent for
“Fixation of hire charges to Visakhapatnam
Port Trust equipment which does not include
in the VPT Scale of Rates for occasional
lending”. As such, cost to be recovered from
the users for clearing spilled cargoes in to sea
waters, using port dredgers, is being worked
out based on the charges fixed and approved
by the Chairman under said delegation of
powers.

). The document furnished by the
port is the circular issued by the port to

| the trade about levy of dredging charges

for cargo spilled in the sea. The
document does not reveal that the levy
collected is with the consent of the
users. The port to provide documentary
evidence showing that the consent of
users was obtained for the said
recovery and to show that the action of
the port of recovery of such charges
complies with clause 2.17.1 to 2.17.3 of
the tariff guidelines.

4

In respect of dredging and spiliage charges, it
is to state that it is the responsibility of the Port
Trust to always maintain berths at their
notified drafts for overall benefit of trade and
to accommodate vessels arriving with such
notified drafts. Any reduction in the depths of
the berths will lead to detaining of vesseis for
want of suitable depths especially in respect of
bulk cargo handling. There is every possibility
of falling of cargoes into sea water which
consequentially reduce the depths at the
berths. As per the past experience, despite of
several requests, the Cargo Handling Agents
have failed to contain the spillage of cargoes
into the sea water and it had been inevitable
for the Port Trust to depioy its Dredger and to
make up the reduced depths to that of the
notified depths. Hence, the cost of
deployment of dredger as per the actuals are
being levied on the Cargo Handling Agents
who are responsible for spilling cargoes into
sea water. These charges act as a deterrent
for those who handle the cargoes without
taking reasonable measures to prevent such
spillage. This issue is discussed informaily
with the Trade Users and at their instance only
the procedure for recovery of cost for clearing
spiflage has been circulated to the Trade.

(ii). The port to clarify whether the
recovery of dredging cost was factored
in the income estimates during the last
tariff revision. The quantum of such
recovery considered in the income
estimates may be spelt out year wise.

Recovery of dredging cost towards clearing of
spillage was factored in the income estimates
under Finance & Miscellaneous Income. The
guantum of such recovery estimated was
¥1.90 crores for the years 2010-11 to 2012-13
and the same was considered in total Finance
& Miscellanecus Income in the cost sheets
submitted to TAMP while furnishing the
proposal for revised SOR.
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Recovery of cost of damage to
wagons :

(). The port to explain the
arrangement between the VPT and the
Railways for hire of wagons by the port.
The Port to fumish a copy of the
agreement, if any, entered with the
Railways in this regard.

ii). The port to highlight the
provision contained in the agreement

with the Railways in case of damage

caused to wagons. The port to also
clarify whether the agreement with the
railways stipulate any tariff arrangement
for recovery of the cost of damage to
wagons from the trade.

(iii). The port to explain the
methodoiogy adopted to quantify the
damage to be recovered from users.

It is to inform that VPT acts as an agent of the
Indian Railways for carrying out the terminal
activities of the Railway. In this process,
Railway owned wagons are supplied to the
various Port users for loading/ unloading of
various cargoes by their respective handling
agents at the Port Sidings. During the
process, sometimes wagons are damaged.
For the damage caused by the handling agent
to the wagons owned by the Railways, wagon |
damage charges are being claimed by the
Railway and the same are being collected
from concerned handling agent by VPT on

‘behalf of Railways and remitted back to the

Railways.

Thus the wagon damage costs are being
collected as per the Railway Board, IRCA
notified tariff on behalf of the Railway, since,
the E. Co., Railway authorities are supplying
the wagons. This does not fall under the
purview of TAMP jurisdiction. Hence there
should not be any restricion on VPT for
collecting the charges.

).

Penal charges for non clearance of
cargo at inner harbour berths :

Clause 2.17.1. to 2.17.3. of 2005 tariff
guidelines stipulate that the adhoc rate
must be derived based on the existing
notified rate for comparable servicef
cargo and it must be mutually agreed
upon by parties/ the concerned users,
The VPT to again clarify the tariff setting
arrangement under which adhoc rate
was collected by the port and furnish
documents to show that it was with the
mutual consent of the users and in
compliance with clause 2.17.1 to 2.17.3
for the tariff guidelines.

Penal charges for non-clearance of cargo at
Inner Harbour berths wag introduced with a
view to enable the Stevedores/ Cargo
Handling Agents to expedite clearance of
cargo on the berths, as soon as the vessel
working is completed. This will ensure free
working by the next berthed vessel without
any longer delays and thereby increases the
efficiency of cargo handling. Penal charges
are raised as deterrent. VPT feels that, neither
consent of any one is required for those nor
costs involved in recovery of damages needs
to be taken into account. Penal charges for |
non-clearance of cargo at GCB was aiready in
existence, and during the revision of SOR, in
place of “GCB at Outer Harbour® the word
“any berth” was replaced to avoid waiting time
of vessels due to non clearance of cargo on
berths. Keeping in view the demand of berths,
this condition was amended, which in fact is
advantageous for users at large except for the
user who delayed the clearance of cargo. The
same‘was already considered by the TAMP in
the revised SOR.

Since the said penal charges are in existence
in respect of GCB, the same was made
applicable to all berths on same justifiable
criteria. Hence no specific consent is required
to be taken from the Trade. The above issues
are deterrent to set right the system and act
as supportive  mechanisms for the
organisation and not as a tariff for any
specific services, for which tariff is not
available in the SOR. Therefore, the tariff
guidelines do not come in the way in ensuring
discipline for smooth and efficient running of
the cargo handling mechanism.

[ParT H1-—8Ec. 4]
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Further to state that, these spillage and penal
charges are levied as a deterrent and VPT

matters and no consent from users is required
for imp!ementirig such charges.

[Subsequently, the VPT withdrew at the joint
hearing held on 17 Aprit 2012 its comments
questioning the jurisdiction of the Authority
contained in its letter dated 26 July 2012. This
was also later confirmed by VPT vide its letter
dated 19 May 2012.]

feels that TAMP has no jurisdiction on such.

5. The VSA has subsequently vide its letter dated 29 September 2011 has, referring
,to the para 20 (xxxvi) of the Order of February 2011, stated that the VPT has not entertained its
"refund claims as per the decision of the Authority but it is still continuing to raise fresh bill on these
items and has requested to mtervene in the matter by adwsmg port to comply with the Order of the
TAMP.

6. In this backdrop, it was decided to process the request of Visakhapatnam Port
Trust (VPT) to reconsider the decisions in Order No. TAMP/13/2009-VPT dated 18 February 2011
in (a). para 20 (xxxiv) giving prospective effect on the modifications proposed by VPT for levy of
demurrage charges on cargo not removed from berths after completion of handling operations and
(b). para 20 (xxxvi) refraining the port from collecting certain charges viz. dredging and spillage
charges and charges for damages to wagons not approved by TAMP.,

7. : In accordance with the consultation process prescribed, a copy each of the VPT
letters dated 25 April 2011, 21 June 2011 and 26 July 2011 alongwith VSA lefter dated
22 December 2010 was circulated to the concerned users / user associations for seeking their
comments. The comments received from the users/ user associations were forwarded to the VPT
as feedback information. The VPT vide its letter dated 3 February 2012 has furnished its
response. The VPT has responded to the comments of the user/user associations.

é.1. A joint hearing in this case was held on 17 April 2012 at the VPT premises. The
VPT made a power point presentation of its proposal. At the joint hearing, the VPT and the
concemed users/ organisation bodies have made their submissions.

8.2. As advised at the joint hearing, the VPT vide our letter dated 20 April 2012 was
requested to fine tune the procedure for the recovery of the dredging charges on the cargo spillage
in consultation with the Visakhapatnam Stevedores Association and forward its report by 1 May
2012 so that the procedure can be considered for formal inciusion in the Scale of Rates of VPT.

g9.1. After a reminder, the VPT vide letter dated 19 May 2012 has submitted the
following:

(i). VPT held meetings with the Trade on 27 April 2012 and 7 May 2012 and the issue
was discussed in detail. With regard to the recovery of the dredging charges on
cargo spillages, the Trade requested to provide data for the last 10 years (2001-
2012) as to how much quantity of dredged material had been removed and also
requested fo confirm that the charges of VPT dredgers, were not recovered
eisewhere and that the charges were not being recovered twice.

{ii). As per the request of the Trade, VPT has provided data for the last 10 years. On
receiving the data, the Trade informed VPT that they would analyse the data and
would come out with a suitable proposal regarding the rate to be charged in future,
which is to be loaded on any one of the components of port dues, berth hire
charges, etc.

(iy.  VPT informed the Trade that the dredging charges are being collected on actuals
for the cost incurred by VPT in maintaining the designed depths at the berth and
refunding the same does not arise. Trade did not accept the recovery of the cost
of spiliages.

Lo @z//sfb’
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(iv).

8.2.

In this context, it is once again reiterated that the stand taken by VPT is justified in
view of the following:

(a). As per Section 29 of Visakhapatnam Port dock Regulations 1967 "No
cargo, Goods or substances whatever shall be deposited, thrown or
allowed to fali from any vessel, quay or pier into the port channel or
entrances or into the port. in the event of any such cargo, goods or
substances being so deposited , thrown or aflowed to fall as aforesaid, the
person, master owner or Stevedore in whose charge the cargo, goods or
substances was at the time shall be responsible and shall be liabte for any
loss or damage which may arise in consequences."

(b}. As provided in Dock Regulations, whenever there are any spillages of
cargo, VPT is clearing such cargoes from port waters and the cost is
being coliected from users. These charges are collected from particular
vessel that cause spillage and it is not a common charges for all vessels
and charges in proportion to the time of dredger worked for clearing
cargo. :

{c). Spillage is not a common phenomena and different from cargo to cargo.
No separate rate is fixed for spillage and actual cost incurred by VPT for
clearance of the same are proposed to collect from the agent basing on
the No. of hours the dredged worked.

With reference to the two meetings conducted by VPT with the Trade, the VSA

vide its letter dated 29 May 2012 has furnished its submissions which are given'below:

(i).

{ii).

(ii).

(iv).

VPT has conducted two meetings with members of Trade on 27 April 2012 and on
7 May 2012 upon the advice of the Authority to discuss and formulate a
transparent policy agreeable for both the parties. During the meeting, VSA made it
clear that existing procedure is to be fine tuned in the interest of ail concerned and
a methodology to be evolved for a transparent procedure to be foliowed for future
transactions.

VSA has requested VPT to arrange for refund of the charges collected un-
authorizedly from the members of the frade as the same were not in line with the
tariff guidelines and are arbitrary. The Trade also requested VPT for a
confirmation of actual cost of dredging per cubic meter/ per shift basis and the
cost has not been recovered elsewhere through other heads like wharfage,
pilotage etc., and Port dues.

Further, Trade expressed their willingness to discuss the issue further once VPT
confirm and establish that they are not recovering these costs twice from the
Trade. VPT has also conveyed that another meeting will be fixed once the
required data is ready to discuss and sort-out the matter once for all in the interest
of al‘! concerned.

}

¥SA has forwarded a copy of letter dated 9 May 2012 addressed to VPT informing

the minutes of the meeting dated 27 April 2012 and 7 May 2012. The points made
by VSA in its letter dated 8 May 2012 are as follows:

(a). Meeting dated 27 April 2012:
: Trade requested VPT to clarify whether the bills raised till date were in the

nature of ‘penalty’ or for the purpose ‘cost recovery'. VPT confirmed that
the bills were for ‘cost recovery’. VPT further mentioned that only VPT
dredgers were utilised for the purpose of dredging alongside the berths.
Trade wanted data from VPT that the charges for VPT dredgers were not
recovered elsewhere and to convince the Trade that the charges were not
being recovered twice. Trade expressed their willingness to discuss the
issue further once VPT confirms and proves that they are not recovering
these costs twice from the Trade.
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10.

(b).

().

Meeting dated 7 May 2012:"
VPT has provided the data of dredged quantity in cubic meters for the
year 2001 to 2012 and also indicated the recoveries made by VPT from

the users since 2003 to 2012. On receiving the data, the Trade requested

VPT not to recover any dredging charges from the users as the method of
dredging and charges collected thereon is abseclutely wrong and against
the interest of the Trade and not in iine with the tariff guidelines. The
Trade also requested to make refund the spillage charges coliected so far
from the Trade and expressed their willingness to formulate modalities for
fixation of reasonable charges incase of any violation of policy that will be
formulated for future requirements. Trade also requested to confirm the
actual cost of dredging and the cost has been recovered elsewhere
through other heads like wharfage, pilotage, etc. Further, Trade
expressed their willingness to discuss the issue further once VPT confirm
and proves that they are not recovering these costs twice from the Trade.

The Trade requested VPT to have another meeting on 9 May 2012 to
discuss the issue once again and sort out the same to protect the interest

of all concerned. -

Thereafter, the VSA vide its letter dated 20 July 2012 has furnished its additional
comments. The comments received from the VSA were forwarded to VPT for their comments.
After reminder, the VPT vide its letter dated 12 September 2012 has furnished its reply. A
summary of the additional comments received from VSA and reply of VPT thereon are tabulated
“below:

i

Sl
No.

Additional comments received from VSA

Reply of VPT

0.

During the meeting, the Traffic Manager assured us to
formulate a transparent policy agreeable for both the
parties after fine-tuning existing procedure for future
transactions in the interest of alt concemed. VPT was
also requested to arrange for refund of charges collected
un-authorizedly from the members of the Trade as the
same were not in line with the tariff guidelines and are
arbitrary. The Trade also requested VPT for confirmation
of actual cost of dredging per cu.mtr./ per shift basis and
the cost has been recovered elsewhere through other
heads by wharfage, pilotage and port dues etc. VPT has
aiso conveyed that another meeting will be fixed once the
data is ready to discuss and sort out the matter once for
alt in the interest of all concerned. However, VPT has not
called for a meeting so far to discuss the subject matter.

(ii).

During the meeting, VPT has also confirmed that the
recoveries were made on actual cost to cost basis and
they have provided the following data on our request.

Regarding Spillage charges: ‘“the
spillage charges were recovered by
VPT for the years 2007-08 and 2010-11
basing on the approved daily dredging

Year wise data of dredging guantities: rates of port dredger GHD Sagar Durga,
East Woest GCB& | Total but not on the yearly maintenance
Y Quay Quay | ~p Q Qty i dredging quantity. In the year 2007-08
ear Qtyin | Qtyin | CEQty | Qtyin and 2010-11 a totat of 01 ship and 48
M M’ inM M ships respectively were billed for
2001-2002 | 3,470 15,132 | 10,610 ; 29,212 spillage of cargo. Accordingly, a sum of
2002-2003 | 1,635 8,444 | 33,807 | 43,886 ¥3,16,231- and 2,36,70,365/- were
2003-2004 | 6,873 8,915 17,427 | 33,215 recovered for the year 2007-08 and
2004-2005| 7,479 | 19,144 [ 19,870 | 46,493 2010-11 respectively”.
2005-2008 537 22,580 | 20,361 | 43,478 )
2006-2007 | 1,140 8,796 6,963 | 16,899 Further, splllage, of cargo for soluble
2007-2008 | 4,345 25872 | 12.634 | 42,851 fertilizers is not being billed w.el.
2008-2009| 2,178 | 28,158 | 23412 [ 63748 | | January 2011 and - refunds are
2009-2010 | 1,659 | 29,414 | 11,933 | 43,006 considered.
2010-2011 1 2,756 13,596 3,113 [ 19,465
2011-2012 | 15,920 16,549 -- 32,469

. _.4—'/4’5 o
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T

Biiling for spillage of cargo
Year Amount {in T)

2003-2004 20,97,783.00
2004-2005 7,24,076.00
2006-2008 6,45,644.00
2006-2007 4,25,246.00
2007-2008 3,16,231.00
2008-2009 22,31,300.00
2008-2010 1,15,55,850.00
2010-2011 2,36,70,365.00
2011-2012 38,89,580.00

().

The above data shows that the recoveries made by VPT
were baseless and not in proportion with the actual cost
incurred for such dredging. During the year 2007-08, VPT
has incurred/ recovered an amount of 73,16,231/- for
dredging a quantity of 16,899 M® and during 2010-11, VPT
has incurred/ recovered an amount of 32 36,70,365/- for
dredging a quantity of about 19,465 M® which shows the
arbitrary nature of recoveries. Further, VPT has also
recovered spillage charges for urea and iron ore which
shows the erratic billing and arbitrary recoveries made by
VPT which is not at all justified. The urea will dissolve in
water and there is no possibility of dredging expenses on
this account. Further iron ore is an export carge which is
to be loaded by grabs from the wharf and there is no

| These dredging charges were collected

from the specific vessels that caused
spillages and it is not common charges
for all vessels and charges are in
proportion of the actual time the dredger
worked for clearing of spilled cargo.
Therefore, there could not be a uniform
rate for spillage clearing and hence not
notified in the Scale of Rates. -

In order to maintain depths at notified
drafts, port always deploys port
dredgers and charges were proposed
based on the number of shifts deployed
the dredging activity. it is to reiterate
that as per the delegation of powers
246 UIS 21 of MPT Act 1963,
Chairman is the competent authority for
fixation of hire charges to VPT.

In view of the above, it is clarified that
the collection to dredging and spillage
charges for cargoes into port waters by
concerned vessels is to be recovered
from the trade only as VPT dredgers
have been deployed to work and |
necessary spillage charges are

possibility of spitlages of the same. recovered, which is justified.

In view of the above submissions, it is felt that there is no
justification for the above recoveries on account of
spillages and VPT may be directed to arrange for refund
of the amounts recovered so far un-authorizedly from the
Members of the Trade and also direct VPT to formulate a
policy/ methodology in consultation of the Members of the
Trade in all fairness and transparency. VPT may also fix-
up suitable penalties upon implementation of policy
formulated for all future transactions in consultation with
Members of the Trade and upcn approval of the policy by
TAMP/ Board of Trustees.

{iv).

1. The proceedings relating to consultation in this case are available on records at
the office of this Authority. An excerpt of the comments received and arguments made by the
concerned parties will be sent separately to the relevant parties. These details will also be made
available at our website http:/ftariffauthority.gov.in.

12. With reference to totality of the information collected during the processing of
- this case, the following position emerges: )
(). Doring the proceedings relating to the general revision proposal of VPT, which
culminated into the tariff Order of February 2011, one of the user organisations
viz., Visakhapatnam Stevedores' Association (VSA) had represented to this
Authority with regard to the reported unauthorized billing by VPT on the following

three items, viz.

! (a). Dredging and spillage charges for cargoes.
{b). Charges for damages to wagons.
{c). Penal charges for non-clearance of cargo at inner harbour berths.

An opportunity was given to VPT to furnish its comments on the representation of
VSA. However, the response of VPT was not received ill finalisation of the case
at that relevant point of time. Therefore, this Authority proceeded further with
finalisation of the case. With regard to (@) and (b), as recorded in paragraph no. 20
{xxxvi) of the tariff Order of February 2011, since the Scale of Rates of VPT did
not prescribe any charges for spillage of cargo or charges for damage to wagons,

-
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(ti).

(iil.

(i),

1
L

VPT was advised to refrain from collecting charges on adhoc basis which have not
been approved or is not in compliance with clause 2.17.1 to 2.17.3 of the tariff
guidelines and the port was also advised to refund the charges, if any, collected

beyond the provision of the Scale of Rates. With regard to (c), as recorded in -

paragraph no. 20 (xxxiv) of the tariff Order of February 2011, the port had sought
approval for retrospective application of rates from'20 June 2010. However, the
demurrage charges on cargo not removed from the wharf then applicabie for
general cargo berth was made applicable to all the berths prospectively.

The VPT has stated that by the time it could furnish clarification on the submission
made by the VSA, the Authority had afready finalized and passed its order, inter
afia, refraining VPT from collecting charges which do not have the sanction of the
Authority. In this regard, it is relevant to mention here that the reference dated
22 December 2010 made by the VSA to this Authority with regard to the reported
unauthorized billing by VPT was forwarded to VPT for their comments vide our
letter dated 10 January 2011. The VPT responded to the comments made by VSA
only in April 2011 vide its letter dated 25 April 2011, well after communication of
the Order of February 2011 vide our ietter dated & April 2011 to VPT. The VPT
had more than a month's time {o respond before the matter was taken up for final
consideration by this Authority in February 2011.

Out of the three issues now referred by the VPT, this Authority has decided to
pass an QOrder separately in due course of time to dispose of the issue relating to
the Dredging and spiliage charges on carge. This Order now proceeds to dispose
of the other two issues relating to Charges for damages to wagons and Penal
charges for non-clearance of cargo at inner harbour berths.

Charges for damages to wagons;

(a). The VPT has reported during the current proceedings of the case that
Railways charge the VPT for the damages caused to their wagons. The
VPT in turn collects the charges from the concerned users at the rates

fixed by the Railways.

(b). It appears that the VPT has entered into an agreement with the Railways
for carrying out the terminal activities of the Railways. Despite a specific
request to furnish a copy of the agreement entered by it with the Railways,
the VPT has not furnished the same. In the absence of a copy of such an
agreement, the arrangement between the VPT and the Railways for hire
of wagons, the provision, if any, contained in the agreement in case of
damages caused to wagons, whether the agreement stipulates any tariff
arrangement for recovery of the cost of damages to wagons from the
users, and the methodology adopted to quantify the damage to be
recovered from the users could not be ascertained.

(). Nevertheless, the position reported by the VPT that the recovery of cost of
damages to wagons is done as per the tariff notified by the Railways
cannot be brushed aside. With reference to the mention made by the
VEA that bills raised by VPT towards charges for damage to wagqgns are
not notified by this Authority, it is relevant here to mention that the Port
Railway charges are not approved by this Authority as recorded in Order
dated 27 March 2009 in Case No.TAMP/60/2005-PPT. In fact, the
Railway chardes sanctioned by the Railway Board incorporated in the
then existing Scale of Rates of the Paradip Port Trust (PPT) were de-
notified as proposed by the PPT from its Scale of Rates vide Order dated
27 March 2009 passed by this Authority in the case of PPT. Therefore,
the question of prescription of rates sanctioned by Railways in the Scale
of Rates of VPT approved by this Authority does not arise.

(d). 1t appears that the users have some grievances with regard to the
procedure adopted for recovery of damages caused to the wagons. Since
the levy of charges by VPT towards damages caused to the wageons from
the users is beyond the regulatory purview of this Authority, this Authority
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is not in a position to look into the grievances of the users. The users may
take up the procedural issues with the concerned Railway Authorities, if
their exercise with the VPT in this regard does not yield desired result.

(e). Relying upon the position reported by VPT that recovery of cost of
damages to wagons by VPT is as per the tariff notified by the Railways
and keeping in view the position that Port Railway charges are not
approved by this Authority, the matter relating to levy of charges by VPT
for damage to wagons recorded in the paragraph no.200xxvi) of the
Order dated 18 February 2011 is kept out of the scope of the said
paragraph no.20(xxxvi) of the Order dated 18 February 2011. '

(v). Penal charges for non-clearance of cargo at inner harbour berths:

(a). Clauses 2.17.1. to 2.17.3. of 2005 tariff guidelines stipulate that the adhoc
rate must be derived based on the existing notified rate for comparabie
service/ cargo and it must be mutually agreed upon by parties/ the
concerned users.

The VPT has sought to argue that charges levied for non-clearance of
cargo at inner harbour berths are in the nature of penal charges and
therefore no consent of the users for levy of such penal charges is
required to be taken. It has further stated that the penal charges is nota
tariff item for any specific services and therefore, the tariff guidelines do
not come in the way of ensuring discipline for smooth and efficient running
of the cargo handling mechanism. Further, inspite of a specific request to
clarify the tariff setting arrangement under which adhdéc rate was collected
by the port and to furnish documents to show that it was with the mutual
consent of the users and in compliance with Clauses 2.17.1 to 2.17.3 of
the tariff guidelines, the VPT has not furnished documents to show that
the rate during the interim period was with the mutual consent of the users
and in compliance with clause 2.17.1 to 2.17.3 for the tariff guidelines.

In this regard, it has to be noted that the tariff guidelines of March 2005 do
not exclude the prescription of the penai charges from the regulatory
purview of this Authority leaving it to the discretion of the Major Port
Trusts.

{b). This Authority reiterates the decision already taken as recorded in
paragraph no. 20(xxxiv) of the tariff Order of February 2011, in this regard.

13. In the end, and for the reasons given above, and based on a collective application
of mind, the matter relating to levy of charges by VPT for damage to wagons is kept out of the
scope of the paragraph no.20(xxxvi) of the tariff Order dated 18 February 2011. With regard to the
levy of penal charges for non-clearance of cargo, the decision already taken as recorded at
paragraph no.20(xxxiv) of the Order of February 2011 is'reiterated. As regards the levy of charges
for spillage of cargq, the matter will be disposed of in due course of time by a separate Order.
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