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. ELECTION COMMISSION OF INDIA
NOTIFICATION
New Delhi, the 17th January, 2013

O.N. 7(E).—In pursunance of Section 106 (a) of the Representation of the People Act, 1951 (43 of
1951), the Election Commission hercby pubhshes the order of the High Court of Madras dated 20- 7-2011 in

Election Petition No. 7 of 2009.
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IN THE HIGH CQURTIOF JUDICATURE AT MADRAS
{ORDINARY ORIGINAL CIVIL JURISDICTION)
TUESDAY, THE 20TH DAY OF SEPTEMBER 2011
THE HON'BLE Ms. JUSTICE K. SUGUNA
Election Petition No. 7 of 2009
and |
A.Nos. 1072 to 1074 of 2010
0
S. Isaac Jebakumar
S/o. Selvadurai

No.121, Ward 3, Andersonpettai,
Ammanoor - 631 002, Vellore District.

(&3

. Pegtiticoner

~V5-~

1. S. Jagathrakshakan
S/0. K. Swamikannu Gounder,
No.1l, First Main Road,
Kasturibai Nagar, Adyar,
Chennai - 600 020,
2. M. Mary John )
' S/o. S. Mariasoosai
No.29, Rose Magar Main Road,
Medavakkam Main Road, .
Kovilampakkam, Chennai - 600 117,
3. R. Velu
- S/o. V. Rangasamy
No.30, Co-cperative Colony,
Sri Ram Nagar, Alwarpettai,
Chennai - 600 018.
4.  S.C. Annamalai
S/0. S.K. Chokkalingam
130, Vallalar Illam, Nadu Street,
Podatturpettai -~ 631 208.
5. Sankar
S/o. A. Sundaram A
12, Kalaignar High Road,
Seenivasa Nagar, Peerkankaranai
Chennai - 600 063.
6. K. Shanmugham
S/0. Kandasamy
2/155, Kizhandai Street,
Foottuthiakku ~ 632 53i7.
7. K. Seenivasan
S/o. C.K. Kannappan
No.2%, Kasinathapuram,

w
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8.

10.

11.

12.

13,

14.

15.

16.
17.

18.

Pattabiramapuram - 631 209,

W.B. Palani _

S/o. W.T. Balakantha

Old No. 9/2; New N0.12, XI Avenue‘r
Harrinton Road,

Shenoy Nagar, Chennai - 600 030.
Ta.V.Passamighuannan Venkatasnor
S/o. Venkatachalam

13, East Mada Street,
Thiruvathipuram - 604 407.
K.Manavaulan

S/o. Kannan

No.22, Kanji Varathaiya Street,
Walajapettai - 623 513.

N. Sutha

S/o. Nagappan

Ranthan, Korattur Village,
Panaiyur ~ 632 518,

G. Thulasi

8/o. R. Govindaraj

0ld No.1/116, G.New NO.200,
Chittor Main Road, Erumbi - 631 302.
D. Panjatsaram

S/o. Duraikannu

65, Mattu Street,

Somasundaram Village,

Sholinghur - 631 102.

E.Pandian

S/o. Elumalai

No.10, Nattanmai Rajl Street,
Arcot - 632 503, Vellore District.
M. Muthiyalu

S/fo. Moorthi Naidu

13/2, Easwaran Koil street,
Thandalam, Krishnapuram Via,
Gandhi Nagar, Vellore - €32 006.
N.D. Mathew '
8/o N. David

No.301, Sahaya Mada Street,
Uriturkuppam, Thakkolam - 631 151.
J. Janakiraman ' :

Sf/o. N. Jeayaraman = ' :
7/34, Ammur Road, Ranipet - 632 401.
Vellore District.

J. Jegatheeswaran

8/o0. A.N. Jeyaraman

24/26, Nattanmai Raji Street,
Arcot — 632 503, Vellore District.
g, Jegan

S/o. A.P. Sagadev

16/11, Councillor A.L. Devan Street,
Arcot - 632 503, Vellore District.
The Returning Officer
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No.7, Arakkonam Parliamentary Constituency,
Additional District Collector {Revenue)
Vellore District, Vellore - 632 5009.

21. The Chief Election Commissioner
Nirvachan Sadan, Ashoka Road,
New Delhi - 110 001.

22. The Chief Electoral Officer {CEOQ)
Fort St.George, Chennai - 9, .

CA.Nos. 10 © 1074 of 2010
S. Jagathrakshakan
S/0. K. Swamikannu Gounder,
No.l, FPirst Main Road,
Kasturibai Nagar, Adyar,
Chennai - 600 020.
«.. Applicant
_VS_

1. 5. Isaac Jebakumar
S/o. Selvadurai
No.121, Ward 3, Andersonpettai, )
Ammanoor - 631 002, Vellore District, -
_ ‘ - .+ Respondent /
: Election Petitioner
2. M. Mary John
S/o. S. Mariasoosai .
No.29, Rose Nagar Main Road,
Medavakkam Main Road,
Kovilampakkam, Chennai - 600 117.
3. R. Velu '
S/o. V. Rangasamy
No.30, Co-operative Colony,
Sri Ram Nagar, Alwarpettai,
Chennai - 600 018.
q, S.C. Annamalai
S/0. S.K. Chokkalingam
130, Vallalar Illam, Nadu Street,
Podatturpettai ~ 631 208.
5. S. Sankar ,
S/0. A. Sundaram
12, Kalaignar High Road,
Seenivasa Nagar, Peerkankaranai
Chennai - 600 063. '
5. K. Shanmugham
S/0. Kandasamy
2/155, Kizhandai Street,
Poottuthakku ~ 632 517.
7. K. Seenivasan
S/o. C.K. Kannappan
No.25, Kasinathapuram,
Pattabiramapuram - 631 209.
8. W.B. Palani
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S/o. W.T. Balakanths
Old No.9/2, New No.12, XI Avenue,
Harrinton Road,
Shenoy Nagar, Chennai - 600 030.
9. Ta.V.Passamighuannan Venkatesnor
S/o. Venkatachalam _
13, BEast Mada Street,
" Thiruvathipuram - 604 407.
10. K.Manavaulan
S/o. Kannan
No.22, Kanji Varathaiya Street,
Walajapettal - 623 513,
11. N. Sutha
S/o. Nagappan
Ranthan, Korattur Village,
- Panaiyur - 632 518.
12. G. Thulasi
8/c. R. Govindaraj
0ld No.1/116, G.New NO.200,
Chittor Main Road, Erumbi ~ 631 302. .
13. D. Panjatsaram
"S/0. Duraikannu
65, Mattu Street,
Somasundaram Village,
Sholinghur - 631 102.
14. . E.Pandian
' S/o. Elumalai
No.10, Nattanmai Raji Street,
Arcot - 632 503, Vellore District.
15. M. Muthiyalu
S/0o. Moorthi Naidu
13/2, Easwaran Koil street,
Thandalam, Krishnapuram Via,
Gandhi Nagar, Vellore - 632 006.
16. N.D. Mathew -
S/o0 N. David _
No.301, Sahaya Mada Street,
- Uriturkuppam, Thakkolam - 631 151,
17. J. Janakiraman
S/o. N. Jeayaraman
7/34, Ammur Road, Ranipet - 632 401,
Vellore District.
18. J. Jegatheeswaran
S/o. A.N. Jeyaraman
24/26, Nattanmai Raji Street,
Arcot - 632 503, Vellore District.
19. 8. Jegan .
S/o. B.P. S2gadev ‘
16/11, Councillor A.L. Devan Street,
Arcot - 632 503, Vellore District.
20. The Returning Officer : :
No.7, Arakkonam Parliamentary Constituency,
Additional District Collector {Revenue) ¥

£1646713-2.
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Vellore District, Vellore ~ 532 509,
21. The Chief Election Commissioner
Nirvachan Sadan, Ashoka Road,
New Delki - 110 001,
22. The Chief Electoral Officer (CEQ)
Fort St.George, Chennai - 9.
. Respondents
1072 o 01

This Application praying that thls Hon'ble Court be
pleased to take up the tol‘ou1ng issues as ga gwellmlnary
issue viz., _

(&) Whether the pleadings ir the Election Petjtion’
menticned in Paragraph 17 in- this affidavit:are liable to
be struck off from the Elsction Petition. | '

{b) Whether the Election Petitien is-maintaiﬁable under
Section 80 and 86 R/w. Sec 100(1)fd)(iii)&(iv) of R.P.Act
for want of, cause of action, §riable izsue and in the
absenee of clear pleadings, .material facts and material
particulars in the Election Petltlon @3 to how the alleged
WLONng display of the First Respondent / Election
Petitioner's Symbol “Battery Torch” as “Table Lamp in the
Copy of the list of contesting candldates displayed outSLde
a polling booth had materially affected the election result
in so far as it concerns the returned candidate, |

{c) Whether the prayer in the Election Petition to

declare the Electlon Petitioner as the returned candldate

duly elected to NO.7, Arakonam Parllamentary Constltuenqy

£

in  the abaence of pleadings withk material ftacts an
particulars to satisfy the regquirement of Section 101 d%

Representation of People Act, 1951 igs maintanable.

, [T — R T pr— - MRS | id NN R DO AEEEE [ .
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(3} in the event of the findings on ali or any of the
preliminary issues ({(aj}, (b} and (&) above being in the
negative this Heon'ble Court maYy b& pleased to darsmiss the
Electicn Petition No.7 of 200% with cost.

.No. 73 2013%1°

This Appiicafion praying that this Hon'bis Céhrt re
pieased to dismigz *thne Election Petitien as ,incurabiy
defective at thig stage itself for non compliance of
nandatory requiremqnts.ef Section 81(3) and Section 82 of
the Representation of People Act, 1951 namely,

{1} The Electibn retiticner has not filed the requiaite
numbar of copies Sf-iElection Petition and documents as
regquired under Section 81{3) at the time of filing Election
Petition. |

{(2) The copy of the Election Petition does not have the
original signacure -of the Election Petitioner by way of
crue copy attestation. . ‘ .

{3) All the copies of documsnts served on the Aﬁplidant
/ First respondent were filed oniy on 26.10.2009 and
verified on 27.10.2009, even though the Flection Petition
was filed on 26.05.2009. Obviously the documents are
either not filed or not attested on 26.06.200% and hence
ot to be treated as documents filed along with the
Flection petition. Conseguently Election Petiticn was not
supnarred by anv docurenta, |

f4) By deleting the 16% Respondent, the Election

Petitioner has not arrayed aii the contesiting candidates as
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Respondents in the Election petition No.7 of 2009 as
required under Sec. 82 of Representation of People Act,
1951,

QA.No. 1074 of 2031

This Application praying that this Hon'ble Court be -
pleased to strike - out the strike off the following
bPleadings in the Elébtion Petition NO. 7 of 2009 viz, -

(1) The avorments 1n Paragraph 10 and the contradictory
and mututally destructlve averments in Paragraph 11 read
with the complaint dated 13.05.2009 are to be struck off

{2) The averments in Para-14 of the Election Petltlon
namely - “the Returnlng Officer of the No.7 Arakonam _
Parliamentary Constltuency v1olated Rglea 49C of the
conduct of Election Rulés, 1561 by not properly displaying
the petitioner's symbpl “Battery Torch” in the list of
candidates displaying - outside thé polling stations and
instead-displayed the symbol “Table Lamp” against the name
of the petitioner thereby prevénted voters to record his
‘vote by pressing the button on the balloting unit agalnst
the symbol “Battery Torch” as in the displayed the
petitioner's symbol was given as “Table Lamp”. The conduct
of Election Rules 1961 is the Statutory Rules made under
Section 161 of the Representation of People Act, 1953, :The
non compliance of the Rule 49C of the Conduct of Election
materially affected the result of the Election and
therefore the Election ©of the Returned Candidate, the first

respondent has to declared void”

b b
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{3) The averments in para-15 namely - “ the change
of symbol is in violation of Rule 10(5) of the Conduct of
Election Rules, 1916 and matérially affected the election
prospeétas* of the petitioner”

{4) The averments in Para-16 namely - ;“.. due to
change of the symbol from “Battery Torch” toﬁ“'.l'able Lamp”
the voters Qere misled. By the change of gymbol the
petiticner was _materially affected and it affected the
course of electioh and the voters werermisled and wrongly
voted for the first respondent”

Consequent'ly‘ to reject the Election Petition No.7 of
2009 as being bereft of material facts and particulars,
vague, vexatious and for want of cause of aétion and
‘triable issge:. : ‘ .

The above AE-lection Petition and applications having
been heard on 24?08.2011 i_n the presénce of Ms.A.B.Fathima
Sulthana,  counsel torl M/s.R.N.Nithiyanandam,
P.Gopalakrishnan, advocate'.for the Election Petitio‘n_er 'anc_i
for the 1% respondent in O.A.No. 1072 to 1074 of 2010 and
of Mr.G.Masilamani, Senior Counsel for M/s.T-.Mgilka_ﬁdén,
G.Ramadoss, advocate tor the applicants in_O.A.Nd, 1072 to
1074 of 2010 and for the 1** respondent in Elefction‘Petition
and _'of.  Mr.M.R.kaghavan_, Standing Counsel for the Election
cases and the Respondents 2 to 15, 17 to 19 not appearing
in pefson or by advocate and upon reading the Election
Petition filed by .the Election Petitioner and Judges

Summons and affidavit of  S.Jagathrakshakan filed in

519 46)s-3
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0.A.NO.1072 to 1074 ot 2030 and having stood over tor

consideration till this date and coming on this day before
this Court for orders in the presence of said advocates for
the parties hereto and this Court havxng observed that_
there is no pleading in the Eieptlon Petltlon with regard
to the material facts and core issue. and also how the
result of the -returned candidate has got materially

affected, and,

It is zed as follows: —

1. That the following issues be taken as éhe
preliminary issues ’

‘(a) Whether the pleadings in the Election "Petition

mentioned in Paragraph 17 in thls affidavit are llable to

. be struck off from the Electlon Petltlon

{b) Whether the Election Petition is maintainabie under
Section 80 and 8¢ R/w. Sec 100(1)(d}(iii)&(iv) of R.P.Act
for want of, cause of action, triable issue and in the
absence of clear pleadings, material factsr and material
partlculars in the Election Petition a8 to how the aileged
wrong dlsplay of the first respondent' /  Election
Petitloner 8 symbol “Battery Torch” as “Table Lamp” in the
copy of the list of contesting candidates displayed outside
a polling booth had materially aftected the election result
in so far as it concerns the returned candidate,

{c} Whether the prayer in the Election Petition to

declare the Election Petitioner as the returned candidate

'duiy' elected to No.’, Arakonam Parliamentary Constituency

N 0 WP WS I o - R | b e e B Al i ey b .o
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in the absence of pleadings with material técts and
particulairs ‘to . satisfy the requiremént of_Section 101 of
Representation of People Act, 1851 is maintainable.

2. That the following pléadings in Election No.7 of
2009 be and is. heréby struck off |

{i) The averments in Paragraph 10 and the contradictovry

and mututally destructive averments in Paragraph 11 read’

with the complaint dated 13.05.2009 are to be struck off;

" {ii) The averments in Para-14 of the Election Petition
namely =~ “the Returning Officer of the No.7 Arakonam
Parliamentary Constituency violated Rules 49C of the

conduct of Election Rules, 1961 by not properly displaying

the petitioner's symbol “Battery Torch” in the list of

candidates displaying outside the polling stations and
instead displéyed the symbol “Table Lamp“ against the name
of the petitioner thereby prevented voters to récord his
vote by. pressing the button on the balloting unit against
the s;ymbol‘ "‘.‘Battery ' Torch” as in the displayed _tﬁe

petitioner*s symbol was given as “Table Lamp”. | The conduct

of Election Rules 1961 is the Statutory Rules made under

..ect:.on 161 of the Representation of People Act, 1951 The
non compliance of the Rule 49C of the Conduct of ‘Election
materially affected the result of the Election and
therefore the Election of the Returned Candidate, the firar
respondent has to declared void”

{iii) The averments in para-15 namely - “..... thix

change of symbol is in violation of Rule 10{5) of the
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Conducﬁ of Election Rules, 1916 and fnater;;liy afi;;ﬁned the
election prospects of the petitioner”

(iv)' The averments in Para-16 namely - “.., due to
change of the symbol from “Batrtery Torch” to “Table Lamb;’_
the voters were misled. By the change of symbol the
petitioner was materially affected and it affectéd Ithe
course of election and the voters were misled and wrongly
voted for the first respondent” -

3. That the Election Petition No. 7 of 2009 be and is
hereby dismissed as inc_:urably defective at this stége
itself for non compliance of mandatory requiremepts f’f
Section 8i(3) a'nd. Sectipn 82 of the Re;.:a_:resentation, of
People Act, 1951, |

WITNESS THE HON'BLE THIRU M.YUSUF EQBAL, THE "CHIEF
JUSTICE, HIGH COURT AT MADRAS AFORESAID, THIS THE 20TH DAY.
OF SEPTEMBER 2011. '

sd/-
ASSISTANT REGISTRAR
Original Side - 11
//CERTIFIED TO BE TRUE COPY//
W
DATED THIS THE ' Day or Sonn 2012
COURT OFFICERY(, &)

from 25" pPay of September 2008 the Registry is issuing
certified copies of the Orders/Judgments/Decrees in this

format,

- Hom -ﬂ-!--""—r oo -wlp-Tﬂw R ‘-mqﬁ (U NI T L N S0 .
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MK - .21/10/2011

+

51620183~ Y

- ELP. NO. 7 of 2009

AND

OA.Nos.1072 tol074 of 2011

ORDER

DATED: 20/09/2011

THE HON'BLE Ms., JUSTICE

K. SUGUNA

FOR APPROVAL: 23/12/2011
APPROVED ON: 23712/2011

Copy to: ,
Mr.M.R. Raghavan
Standing Counsel
{for Election cases)
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IN THE HIGH COURT OF JUDICATURE AT MADRAS

(ORDINARY ORIGINAL CIVIL JURISDICTION)

TUESDAY, T Z0TH DAY or SEPTEMBER 2011
THE HON'BLE Ms. JUSTICE K. SUGUNA
Election Petition No. 7 of 2009
and

A.Nos. 1072 to 1074 of 2010

S. Isaac Jebakumar
S/o0. Selvadurai _
No.121, Ward 3, Andersonpettai,
Ammancor - 631 002, Vellore District.
««s Petitiocner
...'VS.. : R ‘
1. §. Jagathrakshakan
S/0. K. Swamikannu Gounder,
No.1, First Main Road,
Kasturibai Nagar, Adyar,
Chennai - 600 020.
2.. M, Mary John -
S/o. 8. Mariasoosai
No.29, Rose Nagar Mair Road,
Medavakkam Main Road,
Kovilampakkam, Chennai - 600 117,
3, R. Velu -
S/o. V. Rangasamy
No.30, Co-operative Colony,
Sri Ram Nagar, Alwarpettai,
Chennai - 600 018.
4. S.C. Annamalai '
S/o. S.K. Chokkalingam .
130, Vallalar Jllam, Nadu Street,
Podatturpettal - 31 206.
5. S. Sankar
S/o. A. Sundaram
12, Kalaignar High Road,
Seenivasa Nagar; Peerkankaranai
Chennai - 600 063.
6, K. Shanmugham
5/0. Kandasamy

2/155, Kizhandai Street,
Poottuthakke - 432 517
7. K. Seenivazan

S/o. C.K, Kannappan
No.25, Kasinathapuram,
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10.

11.

12.

13.

14,

15.
16.
17.

18.

19,

20.

Pattabiramapuram - 631 209

W.B. Palani-

5/o. W.T. Balakantha

0ld No.9/2, New No.12, XI Avenue,
Harrinton Rozad,

Shenoy Nagar, Chennai - €00 030.
Ta.V,Passamighuannan Venkatesnor
S5/0. Venkatachalam :
13, East Mada Street,
Thiruvathipuram - 604 407.
K.Manavaulan

8/o. Kannan :

No.22, Kanji Varathaiya Street,
halajapettal - 623 513.

N. Sutha

5/c. Nagappan

Ranthan, Korattur Village,
Panaiyur - 632 518.

G. Thulasi

S/o. R. Gov;ndaraj

0ld No.1/116, G.New NO.200,
Chittor Main Road, Erumbi - 631 302.
D. Panjatsaram

S/0o. Duraikannu

65, Mattu Street,.

Somasundaram Village,

Sholinghur - 631 102.

E. Pandian

S/0. Elumalai

No.10, Nattanmai Raji Street,
Arcot - 632 503, Vellore District.
M. Muthlyalu

S/o. Moorthi Naidu

13/2, Easwaran Koil street,
Thandalam, Krishnapuram Via,
Gandhi Nagar, Vellore - 632 006,
N.D. Mathew

$/o N. David

No.301, Sahaya Mada Street,
Uriturkuppam, Thakkolam - 631 151.
J. Janakiraman

S/o. N. Jeayaraman

7/34, Ammur Road, Ranipet - 632 401,
Vellore District.

J. Jegatheeswaran

S/o. A.N. Jeyaraman

24/26, Nattanmai Raji Street,
Arcot - 632 503, Vellore District.
S. Jegan _

S/o. A.P. Sagadev

16/11, Councillor A.L. Devan Street,
Arcot - 632 503, Vellore District,
The Returning Officer
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No.7, Arakkonam Parliamentary Constituency,
Additional District Collector (Revenue)
Vellore District, Vellore - 632 509.
21. The Chief Election Commissioner
Hirvachan Sadan, Aszhcka Road,
New Delhi - 110 001.
22. The Chief Electoral Officer (CEO)
.. Fort St.George, Chennai - 9.
. «+. Respondents

Qa. 1072 to 1074 of 2010
S. Jagafhrakshakan
S/o. K. Swamikannu Gounder,
No.l, First Main Road,
Kasturibai Nagar, Adyar,
Chennai - 600 020.

- ... Applicant
..VS.. .

1. S. Isaac Jebakumar
S/o. Selvadurai
No.121, Ward 3, Andersonpettai,
Ammanoor - 631 002, Vellore District,
Respondent /
: Election Petiticner
2. M. Mary Jchn
S/o. S. Mariascosai
No.29, Rose Nagar Main Road,
Medavakkam Main Road,
Kovilampakkam, Chennai - 600 117.
3. R. Velu
S/o. V. Rangasamy
‘No.30, Co-operative Colony,
Sri Ram Nagar, Alwarpettai,
Chennai - 600 018.
4. S5.C. Annamalai
S/o. S.K. Chokkalingam
130, Vvallalar Illam, Nadu Street,
Podatturpetta; - 631 208.
5. 5. Sankar
S/o. A. Sundaram
12, Kalaignar High Road,
Seenivasa Nagar, Peerkankaranai
Chennai - 600 063.
6. K. Shanmugham '
S/o. Kandasanmy
2/155, Kizhandai Street,
Poottuthakku ~ 632 517.
7. K. Seenivasan

S/0. .k, Kannappan
No.25, Kasinathapuram,

Pattabiramapuram - 631 209.
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“ g. 'W.B. Palani
C 8/o0. W.T. Balakantha
0lZ No.9/2, hew No.1Z2, XI Avenue,
Harrinton Road,
Shenoy Nagar, Chennai - 600 030,
9. Ta.V.Passamighuannan Venkatesnor
S/o. Venkatachalam
13, East Mada Street,
Thiruvathipuram - 604 407.
10. K.Manavaulan
5/0. Kannan
No.£4, Kanji Varathaiya Street,
Walajapettai - 623 513,
11. : N. Sutha
S/c. Nagappan
"Ranthan, Korattur Village,
_Panaiyur -~ 632 518.
12, G. Thulasi £
S/0. R. Govindaraj
0ld No.1/116, G.New NO.200,
Chittor Main Road, Erumbl - 631 302
i3. D. Panjatsaram
'5f/o. Duraikannu
- 65, Mattu Street,
.Somasundaram Village,
Sholinghur - 631 102,
14. E.Pandian
S/¢. Elumalai
No.10, Nattanmai Raji Street,
Arcot -~ 532 503, Vellore District.
15. M. Muthiyalu . :
5/0. Moorthi Naidu
13/2, Easwaran Koil street,
Thandalam, Krishnapuram Via,
Gandhi Nagar, Vellore - 632 006
"~ 16. N.D. Mathew
S/o N. David
No.301, Sahaya Mada Street,
Uriturkuppam, Thakkolam - 631 151.
17. J. Janakiraman
S/o. N. Jeayaraman
7/34, Ammur Road, Ranipet - 632 401,
- Vellore District.
18. J. Jegatheeswaran
S/o. A.N. Jeyaraman
24/26, Nattanmai Raji Street,
Arcot - 632 563, Vellore District.
3. Jegan
S/o. A.P. Sagadev
16/11, Councillor A.L. Devan Street,
Arcot - 632 503, Vellore District.
20. The Returning Officer
No.7, Arakkonam Parliamentary Coani+uency

£19 €dﬁh5;a;5’
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Additional District Collector {Révenue)
Vellore District, Vellore - 632 509,

#1. The Chief Election Commissioner

Nirvachan Sadan, Asnoka Road,
New Delhi - 110 001.

22. The Chief Electoral Officer (CEQ)

Fort St.George, Chennai - 9.
- : ++« Respondents

OA.No, 1072 of 2011

This PApplication praving fhé? this Hon'ble Court be
pleased to take.uP the following issues as a preliminary
issue viz., _

{a} Whether .the pleadings‘ in the Election Petitign
mentioned in Paragraph 17 in this affidavit are liable to
be struck off from-the Election Petition. | ’ ,

(b) Whether the Election Petition is maintainable under

‘Section 80 and 86 R/w. Sec 100(1)(d) (iif)&(iv) of R.P.Act

for want of, cause of action, triable issue and in the
absence ot clear pleadings, material tacts and material

particulars in the Election. Petition as to how the alleged

‘wrong display ~of the First Respondent / Flection
Petitioner‘s'Symbol “Battery Torch” as “Table Lamp"';n the

‘copy of the list of contesting candidates displayed outside

a polling booth had materially affected the election result
in so far as it concerns the refurned.candidate.

| {(c) Whether the prayer in the Election Petition to
declare the Election Petitioner as the returned candidate
duly elected to NO.7, Arakonam Parliamentary Cohstituénai;
in the absence of pleadings with material facts and

particulars to satisfy the requirement of Section 101 of

- - e ,n"uulqln oom o I:*T"w""' nl "WIFM*” W L e ||m¢.."“| | A Wm
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g?%fésentation of Péople Act, 1951”i$?mﬁintanable.

o (d) Tn the event of the findings on all or any of the
preliminary issues {a), (b) and {c) above being in the
negative this Hon'blé Court may be plieased to dismiss }he
Election Petition No.7 of 2009 with cest,

OA.Ne. 1073 201

This Application prayim“g that this Hon'ble Court be,

pleased to dismiss the Election Petition as incurably

defective at this stage itself for non comp;iancej of
mandatory requirements of Section 81(33 and Section 82 of
the Representation of People Act, 1951 namely,

{1) The Election Petitioner has nét filed the reguisite
number of copies of Election Petition and documents as

required under Section 81(3) at the time of filing Election

Petition.

{2} The copy of the Election Petition does not have the

original signature of the Election Petitioner by way of
true copy attestation.
{3) ALl the coﬁies‘of documents served on the Applicant

/ First respondent were filed only on 26.10.2009 and

verified on 27.10.2009, even though the Electicn Petition

was filed on 26.06.2009. Obviously the documents are

either not filed of not attested on.26.06.2009 and . hence

not to be treated as documents filed along with the

Election petition. Consequently Election Petition was not

supported by any documents.

(4) By deleting the 16® Respondent, the Election
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_@etitioneg has not arrayed atil the contesting candidates as
Respondents in the Election Petition No.7 of 2008 as
required under Sec. 82 of Representation of People Act,

1951,
QA.No. 1074 of 2011

This ‘Applicatioﬁ praying that this Hon'ble Court be
pleased to strike out the strike oftt the folleowing

pleadings in the Election Petition NO. 7 of 2009 viz.,

. {1} The averments in Paréqraph 10 and the contradictory

&

énd mututally destrq;tive averments in Paragraph 11 read
with the complaint dateﬁ 13.05.2009 are to be sfruckfoff \
(2} The averments in Para-14 of the Election Petition
namely - “the_ Returning Officer of the No.7 Arakonam
Parliamentary Constituency violated Rules‘ 49C of the
conduct of Election Rules, 1961 by not properly displaying
the petitioner's symbol “Battery Torch” in the iist of
candidates displayipg outside the polling stations and
instead displayed the symbel “Table Lamp” against the name
of the petitioner thefeby prevented voters to reccrd his
vote by pressing the buttgn on the balloting unit against
the symbol 3Batt§ry Torch” "as in the displayed the
petititner‘'s symbcl was given as “Table Lamp”. The conduct
of Election Rules 1961 is‘the Statutory RuLeS made under
Section 161 of the Répresentation of People Act, 1951. The
non compliance of the Rule 49C of the Condﬁct of Election
materially affscted the result of the Election and

theretcre the Election of the Refurned Zandidate, the first

il L qulmwu W hvrw\-w 1 w-ww|wqﬁ| At e i 'mu.-"“ Bl e
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gspondent has to declared void”

¢ (3) The averments in para-15 namely - “.....  the change
-'of symbol is in violation of Rule 10(5) of the Conduct of
Election Rules, 1916 and materially affec£ed the ele_ct‘i.c;n .
prospects of the petitioner” : -

{4) Thé_averments in Para-16 namely - “... due to
change of the symbol from “Battery Torch” to “Table Lamp®
the voters were misled. By the change of symbol the

~ petitioner ‘was materially affected and it affected the .
course of election and the .voters were misied and w_ron_gly
voted for the first respondent”

Consequently to reject the Election Petition No.? of
2009 as being bereft of material facts and particulars,
végue, vexatious and for want of éause of action “and -
triable issue.

The above Election Petition and applications having:
been heard on 24.08.2011 in the presence of . Ms.A.B.Fathima
Sulthana, counsel ' for M/ s. R N. Nlthlyanandam,
P. Gopalaknshnan, advocate for the Election Petitioner and
for the 1% respondent in O.A.No. 1072 to 1074 of 2010 and
ot Mr. G. Masilamanl, Senior Counsel tor M/s T. Me:.kandan,
G. Ramadoss, advocate for the applicants in 0 A No.' 1072 to-
1074 of 2010 and for the " respondent in E'.lectlon Petitlon
and of Mr M.R. Raghavan, Standing Counsel for the Election
cases and the Respondents 2 to 15, 17 to 19 not appearing
in person or by advocate and upon reach.ng the E'.lection

‘Petition fz.led by the Election Petitiéner and Judges

£19 4624
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Supmons  and  affidavit ©f  S.Jagathrakshakan filed in
o;ﬁ.uo,lo?z to 1074 of 2010 and having stood over for
consideration till this date and coming on this day before
this Court for orders in the pPresence of said adﬁocates for

the parties hereto,

This Court made the following order: -

Election Petition No.’ of 2009 is filed by one Mr. s.
lsaac Jebakumar to declare that the election of ohe Mr. S.
Jagathrakshakan to the Lok Sabha from 7, Arakkonam

Parllamentary Constituency in which result is declared orn

6.06.2009, is nuli and void and to declare the electicn

[

petitioner as a returned candidate, duly elected from 7,
Arakkonamlparliamentary Constituency to the 13™ Lok Sabha.

2 The firat respendent in the election petition,
viz., Mr.S.Jagathrakshakan, has filed tﬁree applications in

O.B. Nos.1072 to 1074 of 2010.

o

3 As far as Original Application Ne.1072 of 2010 is
concerned, it is filed to decide the following preliminary

issues:

a ‘Whether  the pleadings  in  the election
petition mentioned in paragraph no.17 in this affidavit
are liable to be struck off from the election petition.

b Whether the election petition is maintainablie
under Section 80 and B€ r/w Section 100 (1){d)(4ii) and
{iv} oL K.p. Act ro.r want ot cause ot action, trzable
issue angd in the sbsence of clear pleading, material
facts and material particylars in the election petition
&8 te how the alieged wrong display of the first
respondent/election petitioner's Symt:ul “battery torch®
as “table lamp" in the copy ©f the list of contesting
cendidates displayed outside & peliing  bhooth  had

e { [T Te—— TR T T oA iR M 3 A b
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materially affected the election. result in sc far as it
concerns the returned candidate,

¢ whether the prayer in the alectien petition
to delcare the election petitioner as the returned
candidate duly elected to No.7 Arokonam Parliamentary
Conatituency in the. absence of pleadirgs with quate_rial
tact=s and particulars to satisfy the requirement ot
Section 101 of Representation of Peop.e Act, 1951, is

maintainable

4 As far as Original Application No.1073 of 20.10‘ is
-conce'rned, it-isAfiled with = the prayer to dismiss the
election petition as incurably defective at ‘this .stage
itself for the non-compliance of the mandatory requ:.rements’
of Section 81(3) and 82 of the Representation of the People
Act, 1651 ("t.he Act" for short).

5 As far as Original Applicat:.on No. 1074 of 2010 is
concerned, it 1s filed to strike off the pleac_li_ngs in
paragraph no.10 and paragraph no.14 and also certain
portion of paragraph no.15 and so also ;ﬁaaragraph no.16 and

e

to reject the election petition.

6 Accord:.ng to the learned Senlor Counsel appearlng
tor the applicant/first respondent, the electlon petit].on
has been filed by the first respondent herein cLaiming that
he was a candidate for the Lok Sabha electlon from No 7,
Arakkonam Parliamentary Constituency and he was allotted
the symbol of "battery torch™ in the said election;
howsver, on the date of election, ‘the symbol of "table
lamp®" was printed against hie name in a copy of list of

contesting candidates displayed outside the jpolling _booths
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and * on this ground, the first respondent/election
petitioner has prayed tno declare the electién rqf the
successful candidate, viz., .the applicant- in these
applidations, as null and void and consequently to declare
the first respondent/election petitioner as returnéd 
candidate elected from {y Arakkonam Parliamentary
Constituency.

7 The learned Senior Counsel appearing for thé
applicant/first reépondent has submitted that even assuming
but wihtout admitting that the alleged wfong printing. has

taken place, the first respondent/election ipeﬁit;oner,

r

nowhere in his election petition, has stated as to  how the.
alleged wrong printing of the symb§l had materially
affected ﬁhe eléction of the returned;candidate, viz., the
applicaﬁt; based on the grounds mentiongd under Section 100

of the Act which read as follows:

"100:. Grounds for declaring election to be void. .

(1) Subject to the provisions ot sub~section (2) if the
High Court is of opinion— .

{a) that- on the date of his electic‘m a
returned candidate was not qualified, or was
disqualified, to be chosen to fill the seat
under -the Constitution or this Act or the
Government of Ynion Territories Act, 1963;
or ;

(b) that any corcupt practice has been
committed by a returned candidate or his
election agent or by any other person with
the consent of a returned candidate or his
election agent:; or

{e¢) that any nomination has been improperly
rejected; or

{d) that the result ot the election, insofar
-as it concerns a returned candidate, has been
materially aifected --

. i) by the improper

i | MR SRR IR IR ] 1 TN | GG RN - B A | ¢, . oamems
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acceptance of - any
nomination, or

ii) by any corrupt practics
committed in the interests
of the returned candidate -
by an agent other than his
election agent Or :

iii) - by  the impropex
reception, refusal or
rejection of any vots or
the reception of any vote
which is void, or )

“iv}) by any non-compliance
with the provisions. of the
Constitution or of this Act
or of any rules or orders
made under this Act,’

the High Court shall deciare the zlection of the returned
candidate to be void.

(2) 1f in the opinion of the -High Court, a returned
candidate has been guilty by an agent other than his
election agent, of any corrupt practice but the High
Court is satisfied -- o )

a) that nc such corrupt practice was
committed at the election by the candidate or
his election agent, and every such corrupt .
practice was committed contrary to the

orders, and without the consent, of the
candidate or his election agent;

¢} that the candidate and his election agent
took all reasonable means for preventing the
commission - -of corrupt practices at the
election; and

d ) that in ail other respects the election
was free from any corrupt. practice on the
part of the.candidate or any of his agents,

then the High Court may decide that the election of the
returned candidate is not void."

the High .Court can declare the election of the returned
candidéte_ as "\..'-o,i-d; _but, the firstl- feépéndént/elééfioh
petitioner hés not made out any reason or g'ro'uhdlment‘idne;:l
under Section 100 of the Act, to decléfe_ the election of
the returned candidate,r viz., the applicant, as vold, i.€.;
the result of the returned candidate has been materially

affected by improper acceptance of nomination or by any
. 5{ R
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cbfrupt practice committed in the interest of the'réturnedA
candidate or by improper reception, refusal or rejection of -
any vote or réception of any vote which is void or by non-

compliance of any provision of the cCopstitution of India or

the provisions of the Act and r'ules; consequently, there is

no pleading to'satisfy the requirements of Section 81 and

Section 100(1)(d)(iii) and (iv) of the Act; it is not the

case of the first respondent/election petitioner also that

in the elsctronic voting rmachines, the symbol allotted to

kim has been wrongly printed; oh the other hand, the réiief?
is claimed only on thé gﬁqund that in the list exhibited
outside tﬁe polling bocth, " instead of "battery torch", éhe
symbol of "table lamp" has been printed; but, nowhere in
the election petition, if has been specifically stated in
which polling booth, tﬁe-éo called wrong symbol has been
printed against the name of the first respondent/election
petitioner in the lisé exhibited cutside tﬁe pelling booth;
apart from this, not eveﬂ material -particulars sueh =3 how
many voters have got confused by the so called wrong
printing of svmbol, have been gi?en in the election
petition;_ in the absence.'or these material particulars,
especially, wﬁen the first respondent/election petitioner
has not pointed outfin the election petition as to how the
50 called wrong symbol shown in the 1list cutside the
boiling booth has materially-’arrected the result of the
returned candidate, it has to be held that the Ffirst

respondent/election betitioner has not made cut a case to
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a’nterfere with, consequently, - the. elect:.on petition has to
be re-jected at the threshold itself as required under
Sectlon 86 of the Act; in addition to thls, the liét of
candidateé. alleged to have been exhibited outside the
polling booth, has not even been signed by‘ the elect;.op
officer = of any booth; bes:.des, the applicant/firsf
respondent strongly denies the stand of ‘the fi-r;st
respondent/election_ petitioner that a wfong symbol has been
printed as ",'agz;_j.‘nst the . name  of t_he‘ first
respondent/election petitioner 'in the poster displayed.
outside the polling booths; under such circumstances, the
election petition"'it‘:self is devoid of merit.

8 The l.e_ar'ned' Senior Counsel appearing for the
applic:ant}fir.st'- V:e.spondent has * further -submitted that as
per Section 82 of the Act, in the election petition, all
the candidates §hc;uld_be arrayed as respondents; but, as
far as the case in hand is 'concerned, though the election'
petition 'ha; _-been filed impleading 19 candidatgs as
respondents, by 'eﬁdorsement dated 24.02.2010 made by the
learned counsel tor the election petitioner, 'x_'espondent
no.16 has been qj.ven up; és per Section éz of the Act,
since the wQé:d used therein iS—"sha-ll", it is méndatory
that whgn the ﬁir;ii.:, respondent/election 'petitioner cléim;’
to set aside .the election of the returned Candidate and ﬁo
declaré the first respondent/election petitioper as an

elected candidate, all the candidates should be arrayed as

respondents and notice should be served on them and all
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:possible steps to serve notice to aii the candidates have

fto be taken; but, as far as the case in hand is concerned,‘

without taking steps to serve notice on respondent no.l6 as

contemplated under Order V Rule 20 of the Civil Procedure

Code, simply, an endorsement has been made and respondent

'no.16 has been given up; under such circumstances, it has
to be held that #he first respondent/election petitioner
had notrcomplied with the provisions under Section 82 of
the Act; bésides,'as per Section B1(3) of the Act, thle
presenting the election petition, it should be accompanied
by as many copies thereof as there are respondents, but, as
far as the case in hand is concerned, on the dauelof filing
the election petition, the copies of the respondents were
not- fiied; i.e: fhe election petition was presented on
26.03.2009;and the copies of the respondents were presented
on 26.16.2009, i.e., subsequent to the filing of the
election petition; eonséquentiy, it has to be helid éhat
sub-séction {3) of Section 81 of the Act has not ‘been
ccmpiied-with.

S it is the turther submission of the Learned
Senior Counsel appearing fnr the apnllcanf/first raspopdent
that the applicant/first respondent has contested the
election as a-cahdidate of the UMK party, consequently, he
was allotted with the symbol of "rising sun" and tor more
than two decades, the DMK candidates are contesting
elections with the symbol Vof "rising sun" and in the

election petition, the first respondent/election petitioner

-4
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g?é'nownere stated that fﬁéf&oﬁefé'hao got contuoed-ﬁdﬁh'
;ﬁe symbol  of the ~"rising zun® ailotted to  the
‘applicant/first respondent and s0 aloo the so'called wWrong
symbol. in the lz.st published outside the polling. booﬁh;
besides, as tar as the appllcant/first respondent is
concerned, he had secured 4,15,041 votes, whereas, the
first respondént/election petitioner has secured only 2,799
;yotes and it 1is not even the case of tho fiost
respondentfelection petitioner'that in the list'poblished
-outside the polling booth, the symbol of the first
‘respondent/election petitioner was shown as against the
“name of the returned candidate, viz., the applicant/first
-o respondent and the symbol allotted te the first
' respondent/electxon petitloner was “shown ‘as agaiost " the
name of the applicant/first respondent, under  such
circumstances, even .the question of the voters: getting
confused also does not arise at ali and though it is the
allegatlon of the first respondent/electlon petitionér that
in the list published outside the polling booth, wrong
aymbol was shown as against his name, but, how it
materially attected the result of the returned candldate ‘is
‘not even whlspered in the election petition, as such, as
per Section 86 (1) of the Act; the election petition haautn.
be rejected.
10 The learned Seniot Counsel appearing for the
applicaﬁt]first.:respondent has further submitted ‘that no '

elector had made any complaint that the electors were

519 64113~ 4
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_igontused or faced any dlff:l.culty :Ln identlfying the first
.ire.:.yuddem/electlon petitioner's "ymbol and voted in favour
of the first respondent/election - petitloner, in fact, the
voters have correctly 1dentified the symbol of the flrst
respovxdert/election petitioner and voted for hlm; |
therefore, the alleged cc;nfusion in the minds 6f the voters
in No.7, Arakkonan Constituencf is not made out in the
pleadings with material facts; the petitioner ‘had not even
named one vof:er who had got confused with the symbél of the
"batt';erj{f torch” and "table lamp"; besides, as per “the
electién petition, the symbol shown as against the name of
the first respondent/election petitioner in ‘,thve list
displayed outside the pollixig booth was *"table lamp", but,
as *p'er thé compiaint dated 13.05.2009, the symbol shown as
against his name in the 1list of contesting candidates
displayed outside the polling booth was "bucket”;
consequentiy, the crucial averment in the ~election pétition
and in the co'nplan.nt dated 13. 05 2009 are contradlctory,
besj.des, no postal acknowledgment was also produced by the
first respondent/election petitioner to prove the sending
of the complaint dated 13.05.2009; moreover, the complaint
dated 13 05.2009 is not supported by material facts and
material partlculars and material facts were not pleaded in
the election petition; further, the £irst
respondent/zlection petitioner had not pleaded the material
facts in the election petition to the effect that but for

the votes obtained by the returned candidate by corrupt
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practlce, the first reSpondentleleétion petitioné;; would

have obtained a majority of the valld votes; in the absence
of such a specific averment as required under Section 101
of the Act, it has to be held that the rehef sought is not
supported by material tacts, particulars, cause of aﬂtion
and tr-iéble issue; conseqﬁently, the consequential prayer
to declare the first respondent/election petitioner _.a-S the
returned candidate duly ele'cteci, 'should be struck of:f;
‘besides, the election petition has been filed under Séction
100(1) (d) (111) and {iv) and Section 101 of the Act; under
Section 100(1)(d) (iii) and (iv) an election can be set
aside oniy. if the result of the election of the returned
candidate @ has been magerlally ,_gffected by improper
reception, refusal or rejection of a;1y vote or reception of
any voté which ig void or by non-compliance of ‘the
provisions of the Const:.tution of India or the Act or any
rulés or orders made thereunder; but, inere are no
pleadings of material facts in the election petita.on as
required under Section 100(1)(d)(111} and (iv) of the'Act,
further, to attract Section 100 (1)(d)(ill) and (iv) of the
Act, -there are no -ﬁleadings with material facts and
'particﬁlars,' hence, the eiection petition does not have
cause of auctlon and triable issue; conseqﬁently, " the
prayer in the election petition, viz., (i), (ii) and (£i1)
referred to above, cannot be granted and liabie to bt

struck otf; that apart, the applicant/first respondent hed

secured 4,15,041 votes out of total votes of . 8,53,116,
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.whereas, the first respondent/election petitioner had

secured only 2,799 votes; hence, even assuming but without

admitting that the averment in the election petition to be

true, the same does not satisfy the requirement for setting

aside of the election of the returned candidate, vié., the
applicant/firzct  respondent, under Section 100411 /4)V (314}
an.d {iv) in the absence of the pleadings with matefia}.
facts and .particulars - as to how  the  first
respondent/election petitioner would have seéured majority
ot votes cast in tavour of the applicant/first respondéht,
consequently, there 1s no cause of action for maintaining

the election petition;. based on this, the' portion

pertaining to the alleged ‘confusion in the minds of the

electors and wrong voting in tavour of the applicant/first

respondent stated 1in paragraph no.16 of the election
petition has to be struck off and in view of this,. as
claimed in paragraph no.1l7 of Original Appl-ication No.1072
ot 210, _ceri_:aiﬁ portion of the election petition has to be
étr_uck off and the election ‘.'.petit:ion has to be dismissed in
view of incurable defect and for non-compliance of the
mandatory requirements of Section 81(3) Aand Section. 82 of
the ﬁct and so also certain portion inentioned at par_agfagh
n0.17 of Original Application No.1074 of 2010. '

11 On thes other hand. according to the learned
counsel for the first respondent/election petitioner, the

first respondent/election petitioner had specifically

. stated at paraaraph no.10 that he started visiting all the
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polli_ng stations in‘the. early morning of the polling day,
“i.e. on 13.05.2009; when-hé reached the vary first poiling
stati“on, he was shocked to see the "table lamp"” symbol
prihte__d against his name ilnstead of the allotted symbol of
"battery torch" in the poster that was affivxed outsida_ the
-polling station; apart from this, there 1is a spe;:ific
averment 'that the first respondent/election petitioner went
around and verified each and every polling- stétion
throughout the Arakkonam Parliamentary Constituency-‘ and
found that the symbol of "table lamp"™ was printéd against.
his name; consequently, the argument of the learned Senior
Counsel appearing for the applicant/first respondentrt.hat :
the first respondent/élection petitioner had not given the
| particulars of the poiling sttation wherein wfong sﬁnb;:ll has
been printed as against his name in the poster affixed
outside the _poliiﬁg'-statio'n is totally incorrect;. apart
trom th-j.s, although the voters are. conscioué ot their
. duties, unfortunately, a large percentage of thém aj:'é' still
illiterate, hence, there is a need for u‘siné t'!;:e- symbol to
denote the candidate ’:who conteat the election$ so that
illiterate may cast their vote in favour of the candi,_&até
of their choice by identifying him with the hélé ‘of the
'synibol_ printed in the electronic voting machj_.né against thé
name of th-e, said candidate; consequently, the use of symbd
is having a greater impact; since a wrong symboi W3S
printed = as against the name of the first.

respondent/election petitionmer, it gogs without saying that

51944);3~9
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tit has had an impact in tne election result of the first

respondent/elertlon petltloner, further, at paragraph no.15

of the election petition, it has been specifically stated

‘that the Election Commission did not 1issue any directicn

- revising the sympoi allotted to the first

respondent/election petitioner: therefore, the. change of

symbol is in violation of Rule 10(5) of the Conduct of

Election Rules, 1961 and it had materially affected the

election prospects of the . first respondent/élection

petitioner; consequently, the argument of the leanned

Senior Counsel appearing for the applicant/first respondent
that the first respondent/election petitioner had not

stated that the change of symbol had materially affected
hls election proapects is prima facle incorrect ~and due to
the change of svmbol, the voters were misled and the change

of symbol had affected the course of the election and the

voters were misled and had wrongiy voted; as far -as
material particulars are concerned,- during . trlal,
certainly, the flrst respondent/election 'petltloner Will

let in evidence' with regard to the same and that‘ apart,

even
consequently,
electlon petition.

counsel for the

filed in Election

I L I

at this stage alsc. he c¢an file an amandment petiticn;

this is a premature stage to dlsmlss the

Based on these submissions, the learned

first respondent/election

=

of Applicat

Petition No.7

[TRE TR 1 T Ty rTE I NI

petitioner has

Lion Nos. 1072 - 1674 of 2030
of 2009.
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12 1 have considered the above S'ubmiasions -made - by
‘the  learned Senior  Counsel | appearing for the
applicant/first respondent and the learned counsel for the

first respondent/election petitioner.

13 Firstly, it would be useful to refer to Section 82.

of the Act which deals with the parties to ‘the election

petition and the same reads as follows:

“82. Parties tc the petition — A petitioner shall join
as respondsents to his petition—

(a) ‘where the petitioner, in addition to claiming a
declaration that the election of all or any of tha
returned candidates is void, claims a further declaration
that he himself or any other candidate has been -duly
elected, all the contesting candidates other than the
petitioner, and where no such further declaration is
claimed, all the returnad candidates; and

(b) any other candidate against whom allegations of
any corrupt practice are made in the petition." _

As -per the above Section, the first respondent/election

petitioner has to join as respondents in the election

- petition, all the contested candidates in the event of

claiming declaration that he himself has been duiy elected.

It is an admitted fact that all the contesting 'fe_sgﬁondénts A

were added ,as respondents in the election petition.

However, res;:;o_ndent no.l16 was given up by an endprsement

dated 24.02.2010 made by the learnea counsel for the first

résppndent_/election petitioner. The sta'n-d' of the lgé_fhéd

Senior Couhse_l_ éppearing for the applicant/first reSpom;ent'

is that as per Order V Rule 20 of the Civil Procedure Code,
if an attempt had been made to effect service on respondent
no.16 and in spite of that,‘ if service could not be

effected, then, on that account, if regpondent n0.1~6 is
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© given up, the stand of the  first respondent'/el'ection

retitioner that by impleading =211 th= candidates,

requirement of Section 82 of the Act has been complied
with, can be accepted; but, here is a case where one N.D.
Mathew has been impleaded as respoﬁdent no.le and wit_‘ho_ué
taking any steps with regard tO'tﬁe other mode of service
contemplated under the Civil .Proéed.ure Code under Order V
Rule 20, by an endorsement dated 24.02.2010 made by fhe
learned counsel 'fof the election.- petitioner, respondent
no.16 was given up. The object of Section 82 of the Act is
that when declarat—iop is sought by an election pe‘titio‘ner
that he should be declared as an elected candidate, the
'c;ther contesting candidates should have been provided with
an 6pportuhity. ‘But, in the case in hand, though
respondent no.16 is impleaded as a party respondent,
without taking any steps as stipulated under Order 5 Rule
17 ot the Civil. Procedure' éode, he has been given up.
Consequently, as rightly pointed out by the learned Senior
Counsel appearing for th-eraﬁplicant/first respondent, it
hias to be held that Section 82(a) of the Act has not been
complied with. |

14 Secondly, the first respon_dent/electiqn petitioner
seeks the relief. inr the election petition on the grm.ind
that wrong symbol has been printed against his name iﬁ the
posters affived outside the polling booths, i.e., instel
of printing the symbol of "battery torch" against his name

the symbol of "table lamp™ was priq,ted against his name.

L AW LRI 1Rt L I | N o Y | L o e —
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‘Section 100 of the Act deala_'-wi.th'i_thé gfou'nds tor declaring
an election petition to be void. As pef sub-sgcﬁion (1) (d)
{(iv) of Section 100 of thé Act, in addition to other
ground, by. non-compliance of the provi,sions of -the.
Constitution ot India or the Act or any rutes m:ad'er
thereunder, the High Court . can declare election of the
" returned candidate to be ,voi_d: To say in other words, a;s
per this _Secﬁion, based on the ground on which fhe .election
petitioner seeks ‘the Irelief'-,"'the election petitioner has to
establish that in view of the wrong symbol printed ‘against
his name in the posters affixed outside the polling booths,
the election'of the returned candidate has been materxally
affected. But, as far as the case in hand is concerned,
though it is staﬁed in péragraph no.15 -of 'the elec‘tibl'n'
petition that "the charge of the symbol is in vioiation of
Rule 10(5) of ¢the Conduct of Election Rules, 1961 and
materially affected 'the election prospects of th_e 'f.irst
petitloner" and also at paragraph no.14, though it has been
stated that "the non co:rpl.tance of the Rule 49C of the
Conduct of Election materially affected the resu.lt of the
eiection” r :i.r: the -entire ele»tior\ pEtltiOu, it is not
stated as to how the wrong printing of the symbol against
the name of the first respondent/election petitloner in the
posters affixed outside the polling booths, had_m_aterﬂﬁ‘iz.l.x'
affected the election of the returned candidate. To say in

other words, there is no averment in the elect:.on petiﬁ.on

as to how or in what manner, the wrong symbol printed

§194013~]0
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-

against the name of iithéii~first respondent/election
petitioner had an impact in the successful candidature of
the applicant/first respondent. Though an argument has
been advanced by ;be learned counsel for the first

respondent/election petitioner that by letting in evidence
during trial, this;_can be proved, there should be a
pleading in the election'petitibn in this regard i.e. as to
how based on the alleged wréng, the result of the
succegsful‘candidaté:had affected or what is the impact
based on the so called wrong committed in the result of the
successful candidate._ When it is mandatory téjaver that in
the election petition, the argument of the learned counsel
for the first respondent/election petitioner that the same
can be established dﬁring trial, cannot be accepted, Even
as per paragraph no.33 of the judgment reported in AIR 2007
sC 581, Virenqer Nath Gautam vs. Satpal Singh and Others,
relied on by‘ the learned «counsel for the first
respondent/electlon petltloner, the Hon'ble Apex Court has
held as follows:

"33, A distinction between “material facts” and
“particulars”, however, must not be overlooked. “Material
facts” are primary or basic facts which must ba pleaded
by the plaintiff or by the defendant in support of the
case set up by him either to prove his cause of action or
defence. “Particulars”, on the other hand, are details in
‘support of material facts - pleaded by the party. They
amplify, refine and embellish material facts by giving
distinctive touch to the basic contours of a picture
already drawn so as to make it full, more clear and more
informative. “Particulars” thus ensurs conduct of fair
trial and would not také the opposite party by surprise."

and as per paragraph no.34 of the above said judgment also,

I ) UMD - R T O N ) - 1 R | Udh Aaa i Bl . SRR EERE b 1 . omme
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_all material tacts must-be pl"_e"aded by the party in support

. of the case sat up by him; since the object and purpose is
to enable the opposite party to know the case he has to
meet with, in the absence of the pleading, a party cannot

" pe allowed to lead evidence. 1t has been turther held at
paragraph-no.34 as follows:

» . . Failure to state even a single material fact,
hence, ‘will entail dismissal of the suit or petition.
particulars, on the other hand, are the details of the
case which is in the nature of evidence a party would be
1eading at the time of trial."

But, in the case in hand, no material facts with regard to
the so called wrong committed and also as to. how the result
of the returned candidate has been affectad, has been
pleade;i. Consequently, it has to be hold that the elec_:tion
oetition filed by the first reSpondent/election petitioner
had not complxed w1th Section 83 of the Act.

15 rurther, under Section 86 of the Act, the Rigi
Court - shall dismiss én election petition which does not
comply with the provisions of Section Si or Soction 82 or
Section 11'? of the Act. As far as Sectlon 81 of the Act is
concerned, it deals wz.th the presentation of petJ.tJ.on. _ Rs
per Section 81(3) of the BAct, every petita.on shall be
accompanled by asg mény copies thereof - as there are
respondents mentioned in that election petition - and e“very__
such copy shall be attested by the petitioner under ‘his, own

- 1.
ol &

':f.f
b
h

ignaturs to a true copy of ths pebition. Dul, a5 4a¥

as the case in hand is concerned, the election petita.on Was

presented on 26.06.2009. gut, the stand of the learned
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fésenior Counsel appearing -tor the appllcant/flrst respondent

3{;15 ‘that as far as the coples which have been served on the

appllcant/first respondent is concerned, the same have been

filed only on 26.10.200% and that was also not attested by

the petitidner, but,d it was only ‘a photocopy of -the

attestation. "When as per the above said Sectiocn, every

auch ﬁopy should be aftested by the petitioner under his

own signatufe to be true copy of the petition, filing a

éhotbcopy of the attestation will not be in compliance of
gub-section .of Section 81 of the Act.

16 As far as Section 82 of the Act which deals with
partiés to the election petition is concerned, as per the
said Section, if the petitioner claims the relief of
" declaration that he himself has been duly elected, all the
conteéting candidates have to be impleaded as éarty.
-respondents. In the case in hand, no doubt, all tﬁe'
contesting candidates were impleaded as party respondéﬁts.
But, és far as respondent no.16, viz., N.D. Mathew is
,;conéerned, by a mere endorsement dated 24.02.2010 made bf
the learned counsei tor the election petitioner, he was
glven up and the reasen attributed is that serv1ce to the
said N.D. Mathew _ould not be completed, But, as :1ghtly
pointed out by the learned Senior Counsel aﬁpearing for the
applicant/first respondent, without taking any steps  f(ov
other modes of service as presoribad under Ord ef V Rule 20
of the Civil Procedure Code, the learned counsel for -the

first respondent/election petiticner had made an

) : ¢ - .wumwn vigl W Im*wh ELL I P \.wmq&n LR [ llﬂwhmu LN o | . LR TET TN
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i endorsement to. the ettec_t.--t;iléﬁi-respon‘dent-’. no.16 is ;:iven
;up. When as per Section:éz df the Act; éll the contestihg
respondents should be arrayed as partles to the election
petition, after impleading them,rwithoht taking steps to
“eftfect service ol notice on respondent no.lsfas preagriged
under Order V Rule 20 of the Civil Procedure Codé, the
learned  counsel for the first respoﬁdeﬁt/elecﬁlon
petitioner has made an endorsement dated 24.02.2010, giving
up respondent no.16; Under such circumstances, it has:to
be held that the election petition has not been ‘filed in
accordance w;th Sectlon 82 of the Act.
17 Besides, as rightly argued by the learned benlor
Counsel appearing for the applicant/first respondent, in
- the election | petition, the “first lrespohdeﬁt/election
petltloner had not averred as to how he would have ‘zecured
majority of the votes cast in favour of the elected
candidate, viz., the applicantrfirst respondent. ‘ Apart-
from this, relying on the poster alleged to have been7
exhibited outside the polling booth wherein the symbol of
‘the first respondent/election petitioner has beenrwrongly
prlnted, this election petition is filed Adniffadlv, aé
pointed out by the learned Senior Counsel appear;ng for the
appllcant/first respondent, as far as this allegation is
concerned, material partlculars relating to thls issue havt
not beesn aQe:red, that is Lo say; whéthex the sald posic¥
published outside the polling booth is a list publlshed bﬁ

the electionlauthorities or by whom. That apart, as per the

Qg 41 13-}
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~complaint dated 13.05.2009, the -wr‘ohéysymbol printed was

"hucket”. But, as per the averment in the election

petition, the wrong symbol printed was "table lamp™. As

rightly poxnted Oout by the learned Senlor Counsel appearing

tor the applicant/first respondent, even with regard to the‘

basic aspect bassd on which this election petition is
filed, there is a contradictory statement made by the first

respondent/election petitioner, that is to say, it has been

stated as "bucket™ in the complalnt dated 13.05.2009 and in

the electlon petition, it has been stated as "table lamp"
and also there is no pleading at all in the electlon
petltlon giving particulars of the voters who got actualiy
confused_based on this so qalled alleged wrong_printing of
theL symbol “and not even 'name of one 'yoter' has been
mentioned. Above all, as rightly pointed eﬁt by the

learned Senior Counsel appearing for the applicant/first

-

- 'espondent, based on this alleged wrong symbol printed in

the poster which was exhibited outside the polling booth,
how the result of the elected candidate, viz., the
applicant/firsﬁ respondent, has got affected, is not
averred in the election petition and there i=s no pleadin§
with referencerto this. Unless there is a pleadlng to the
effect that by the alleged wrong printing of the symbol,
the returned candldate had a gainful voting, the questionm
of declaring the petitioner as.an @lected candidate wilil
not arise. Of course, based on the Pleading, at the time of

trial, the first respondent/election petitioner can. let in
. : . £
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evidence. But, when there is no pleading at all with
regard to the maperial facts and particulars as to how
based 65 the alleged wrong printing of symbol, the election
of the retgrned‘candidate hés got affected, it has to be

neld that no cause of ‘action has been made out ir tha

pleadings. Even as per the stand of the first.

respondent/election petitioner aléb, in. the electronic
voting machine, the symbol of the first respondent/elecfion
petitioner has been correctly shown.i

18 Bésides, even as per the juagment repérted in
1986 (Supp) SCC 315, Azhar Hussain va. Rajiv Gandh:l., relied
on -by the learned Senior Counsél-?appearing for the
applicant/first respondent, it has been held'as follows:

: "5, Learned counsel for the appellant has urged
four submissions in support of this appeal "viz: '

wp. Bven if the powers under the Code
of Civil Procedure can be exercised by the . S
court hearing election petitions wWorse comes
te worst, an election petition may be
rejected under Order 7, Rule 11 of the Code
of Civil Procedurs, but in nc case it be
dismissed.” ' ' '

7. The argument is that where the legislature wanted
to provide for summary dismissal of the election
petition, the ‘legislature has .spoken on the matter. The
intention was to provide for summary dismissal ouly in
case of failure to comply with the requirement of
Sections 81, 82 and 117 and not Section 83. '

9. The fact that Section 83 does not find a place
in Section 86 of the Act does not mean that powers under
the CPC cannot be exercised.

10. There is thus no substance in this point which
iz already concluded against the appellant in Hardwari
Lal v. Kanwal Singh wherein this Court has .in  terms
negatived this very plea in the context of the situation
that material facts and particulars relating to ths
corrupt practice alleged by the election pétitioner were
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not incorperated in the election petition as will be
evident from the following passage extracted from the
judgment of A.N. Ray, J. who spoke for the threa—judae
Eench: (8CC p. 222, paias 22 and 23)

". . . The gravamen of the charge of
corrupt practice within the meaning of
- Section 123(7)- of the Act is obtaining or
procuring or abet:tmg or attempting tc obtain
or procure any assistance other than the
giving of wvote. In the absence of any
suggestion as to what that assistance was the
slectizn petition - is lacking in the most
vital and essential material fact to furnish
a cause of action.

. . . Under Sectiocn B7 of the Act every
election petition shall be tried by the High
Court as nearly as may be in accordance with
the procedure applicable under the Code of
€ivil Procedure, 1908 to the trial of the
suits. A suit which does not furnish cause of
action can be dismissed.. . . All the facts
which are essential to clothe the petitioner
with ccomplete cause of action must be pleaded
-and failure tc plead even a single material
- fact would amount to discbedience of the
mandate of Section 83(1)(a). An election
petition therefore can be and must be
dismissed if it suffers from any such vice.
The first ground of challenge muat thetefore
faii.

12.  With respect to'the learnesd counsel, it is an
argument which it is difficult to comprehend The whole
purpose of conferment of such powers is to ensure that a
litigation which is meaningless and bound tc prove

-abortive should not be permitted to occupy the time of

the court and exercise the mind of the respondent. . . .
The powers in this behalf are meant to be exercised to
serve the purpose for which the same have been conferred

-on the competent court sc that the litigation comes to an

end at the earliest and the concerned litigants are
relieved of the psychological burden of the litigation ‘so
as to be free to follow their ordinary pursuits and
discharge their duties. . . .The court cannot accede to
such a proposition. The submission urged by the learned

counsel for the petitioner in thi= behalf must therefore

be firmly repelled

14(1) What are material facts a&nd particulars?
sterizl facts are faces which if wstablishsd would give
the petitioner the relief asked for. The test raguired to
be answered is whether the court could have given a
direct verdict in favour of the election petitioner in
case the returned candidate had not appeared to oppose
the election petition on the basis of the facts pleaded
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in the petition.

18, . . .It is not mentionéd_ as tc who procured or
obtained the services of Shri Beg, in what manner he

obtained the services

and what were the facts which went

to show that it was with the consent of the respondent.
Unless these “essential facts" which would clothe the
petition with a cause of action and which will call for
an answer from the returned candidate are pleaded as per

the. law laid down

in Manuvthai Nandial Amorsey V3.

Popatlal Manilal Joshi it canpot be said that the
petition discloses a cause of action in regard to this

charge. In the absence of these material facts and .
particulars court could not have rendered a verdict in

favour oi the wieclionpeitticies i cabe “the returned
appeared = to oOppose the election

candidate had not’

petition. It is not sufficient tc show that a government
servant had appeared on the public media to praise one of
the candidates. It must alsc be show that the assistance
of the government servant was obtained either by the
respondent or his agent or by any other person with the
consent of the election candidate or his election agent.
The averments made in the petition do not show (i) who
nad obtained or procured the assistance of Shri Beg; (ii)
how he had obtained or procured the assistance of Shri
Beg; (iii) how it was said that it was with the consent '
of the respondent or his election agent. Nor is it shown
which, if any, facts: want to show that it was in

furtherance of the
election. . In the

prospacts of the respondent's
‘absence of material facts and

particulars in regard toc these aspacts, the petitioner
would not disclose the caus® of action. The High Court
was therefore, perfectly justified in reaching this

conclusion. .

_uUnless the nexus Dbetween the

appearance of Shri Beq on the media and the prior consent
of the respondent or his election agent in regard to what

he was going to say

and the purposes for which he was

going tc say {s set ocut in the material particula:s it.
cannot be said that it disclosed a cause of action and
the test laid down in ‘Manubhai Nandlal case, as alsc
 Hardwari Lal case is satisfied. The Bigh Court was
therefore justified in taking the view that it has taken.

. 1t was submitted t

hat the averment must also .mention

whether the interview was A& 1ive one telecast after the
date of filing of the nomination. If it was one recorded
prior tec the said date it may not be of any consequence.
This ergument also requires consideration but we do not
propose tc rest our conclusion on this aspect as it is
not necessary to do so." :

As per the above said judgment also,

to provide for summary

dismissal of an election petition,

i.e., even in the event of failure to comply with ‘the

sla 2713 -1

the Legislature "wanted
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»reéuirement ot Section 8i, 82 and 117 ot the Act, eirection
petltlon can be summarllyﬂfégg::;gAlfhe object of the same_
is to ensure that a litigation which ‘is meaningless and
Lound to prove abostlvs Ehouid w0t ba permitted to occupy
the time of the Court and exercise the mind ot the
respondent.'Consequently,;éll the facts which are essential
te clothe the petition with complete oahse of action must
be pLeadea and failure to plead even a single material fact
would. amount o non-compliance of Sectlon ajtl)ia) of the
Act. As far as the'case in hand is concerned, as referred
to earlier, the materlal facts and particulars’ with régérd
to the core 1ssue, i.e. with regard to the alleged. prlntlng
of the wrong symbol in the posters exhibited outside the
pelling station and besides, how the so called alleged
wrong symbol had moterially affected the election result of
the returned candldate/the applicant hersin are not averred
even with bare partlculars. . Consequentliy, the argument of
the learned Senior  Counsel appearing for. .'the
applicant/first respondent has to be accepted.

19 in support of £he above contentioﬁr the'learned
Senior Counsel appearing for the applicant/first.respondent
has placed//ﬁgfgher reliance on the judgment reported“.in
(1972) 1 8CC 214, Hardwari Lal vs. Kanwal Singh wherein it
has been held that even omission of a 51ngle material fack
leads to an 1ncomplete cause of action and the statement off
claim consequently becomes bad. But, as far as the case in

" hand is concerned, no material particulars with regard to

I VHEHINGI o MR ok UH e N L N | N il B MREEE .
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"Ehe alieged Qrong has been -aversed... in the  election
: ?etition. That apart, even in the j@dgment repor_,ted in
(2009) 10 sScc 541, Ram Sukh vs. Dinesh Aggarwal, at
par_agraph. n0.21, it has been held as follows: N

"Wo may now advert to the facts at hand to examine
whether the election petition suffered from the vice of
noni~-disclosure of material facts as stipulated in Section
83(1){a} of the Act. As already stated the case’ of the
election petitioner is confined to the alleged viclation
of Section 100{1){(d){(iv). For the sake of ready
reference, the said provision is extracted below:

' »100. Grounds for declaringt election to be

void.—(1) Subject to the provisions of sub-

section (2} if the High Court, is of opinion-
* +* *

(d) that the result of the election, insofar
as- it congerns a returned candidate, has been
materially” affected—

* - +

{iv) by any non-compliance with the provisions
of the Constitution or of this Act or of any
rules or orders made under this Act,

_the High Court shall declare the election ot
the returned can;iidat.e to be void.”

It is plain that in order to get an election
declared as void under the said provision, the election
petitioner must aver that on account of non-compliance -
with the provisions of the Constitution or of this Act or
of any rules or orders made under the Act, the result of
the election, inscfar as it concerned the returned
candidate, was materially affected.”

But, in the case in hand, as referred to earlier, there is

-

no pleading as to how the alleged printing of a wrong
symbol aé against the name of'-the eleétioﬁ pe'titionex_'_ in
the poster | pasted m_xts.j_."de. the polli_pg _‘strat,iqn had.
macerially affected the result of ths returnad ganaidate.
As such, it_' has to be held that the pléadiﬁg is vai;u_e. and
does not speli out as to how the election l'ré'su'lts have b‘eén'-
materially affected because éf the alleged wrong printing
of the symboi. | | |

20 Yet another factor to be noted is that even as per

£15 4313 o
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‘the pleadings at paragraph no.10 of the election petition,
al;eged wrong printing of the symbol is only in a poster
Though & stand has been taken at paragraph no.14 of the
eiection petition that the Returning Officer .of the
Arakkonam Pérliamen{:ary Consti:cuency had violated Rule 4%C
of the Election Rules by not properly displaying the symbol
of  the electicn petiticner, Qiz., battery torch, in the
lis.t of candidates 'displayed outside the polling station,
the  list of contesting candidates filed along with thé
-elet:,tior_i petition does not contain the signature of the
Eledtibn-officials,to show that the said copy of the;iist
of E:ohtﬁ‘eéting candidates was iséued by Elaction of,,«-ficia?.ls.
Apart "from this, it is not the case‘of the first'
reséondgnt/eléction petitioner alsc that by wrong printing
of: thé symbols, there was an exchange of symbol between the
first re_spondent/election petitioner and the returned
candidate, that is to say, the =zymbol of the returned
candidéte was Awrongly‘ shown as the symbol of the first
respondentfelection petitioner and the symbol of the first
respondent/electioﬁ petitioner was shown as against the:
name ot the returned candidate. As such, the votoers aave
voted to the returned candidate ful_ly ‘realising to whom
they aré casting théir voté and the returned candidate has
secured 4,15,041 vétes and the first respondent/election’
petitioner has ssenred only 2,73% vobtes,

21 As far as the judgment reported in (2005) 13 scC
511, Harkirat Singh vs, Amrinder Singh relied on by the
learned counsel for the first responﬁent/electidn

petitipner is c¢onccrned, even as per paragraph no.8Z of the
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said judgment, the material facts of corrupt practice
allegedly adopted'by the respohdent had been set out in the
electiaﬁ petition with tuLL p%fticulars. Conséquently, the
Hon'ble Apex Court had téken a view that High:Court ought
not t§ have summarily rejécte& the case. But, as far as the
case in hand is concerned, there is no pleac‘iingr in the
election petition with‘regard to the material facts and
core 1issue and aiso how the result of the reﬁufned
candidate has got materially -affected. Consequentlf, this
judgment will not be of any assistance to the first
réspondént/electioﬁ petitioner. |

Inlview of the reasoning discussed above, O.Al Nos.1072
to 1074 of 2010 in Election Petition No.7 of . 2009 are
allowed. Consequently, Election Petition No.7 of 2009 is
dismissed.  No costs. ' |

WITNESS ‘IHE HON'BLE ‘tHIRU M.YUSUF EQBAL, ‘'HE  CHIEF
JUSTICE, HIGH COURT AT MADRAS AFORESAID, THIS THE 20TH DAY

OF SEPTEMBER 2011. _
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