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AT fAataq s 28-9-2000 in Flection Petition bearing diary No.
T fawet, 29 fagwy, 2000 27164 of 1999.
Aqr.or. 13~-—fafas s vAggrEr 1999 FY IN THE HIGH COURT OF JUDICATURE

Al . 27164 At fagiwe off # Fdw AT MADRAS
28-9-2000 ¥ FEW T5F AATAA * (Aohr wt A (ORIGINAL JURISDICTION)
wffafuca srfafms, 1951 (1951 T 43) FT g Thursday, the twenty eigth day of September, 2000

106/111 % yavor & swifoa svmr & CORAM -
(frta sifirgwrar & =@ qm & wo 2 )) THE HONBLE MRS. JUSTICE A.
[(. s2far.ar.-41.9,/27164/99] SUBBULAKSHMY
SR Election Petition Diary No. 27164 of 1999
q1g TH, Al T. Maruthamuthu ... Petitioncr

Vs.
ELECTION COMMISSION OF INDIA i ) o
1. Returning Officer|District Collector,

New Delhi, the 29th Dccember, 2000 . . . i
Tiruchirappalli Parliamentary,

O.N. 13.—In pursuance of Section 106{111 of Constituency, Tiruchirappalli.
the Representation of the People Act, 1951 (43 of )
1951), the Election Commission hercby publishes P. Rengarajan Komaramangalan
the judgemnent of the High Court of Madras dated (deacesed)
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3. L. Adikzlraj ORDLR

4, M. Rajaseharan _

5. K. Muthusamy New Delbi. the 5th January, 2001

6. A, K. Pitchai

7. 8. Kannan

8. A. Nagendrin

9. S. Alagiya Manavalan

10. K. Anbazbagan

11. M. Anthonyraj

12.  C. Anbazhagan

13. G. Sakthivel

14, A. Hussain Khan

15. M. Soundarapandian

16. A. Joseph Frances

17. R. Sakthivel ... Respondents

Election Petition under Section 80, 81 and 123
of (he Represepiation of People Act 1951, praying
for an order to declare that the Election of the Re-
turned Candidate, the second respondent hereln as
void and to set aside the caid Election,

This Flection Petition bearing Diary  No.
27164 of 1999 coming on for orders before this
Court on this day in the presence of Mr. V.
Sitharanjundas, Advecate [or the Petitioner, the
Court, made the following order ;- --

The Counsel for the petitioner submits
that the second respondent is dead and the
petition has become infructuons.

2. In view of the above submission, ths
petition i dismissed as infructuous.

Witness. the Hen'ble Thiru  Justice  Nagendra
Kumar Jaip, Chief Justice at Madras aforesaid,
this the 10th day of November, 2000,

K. KARUPPIAH, Assi-tunt Registrar
Original Side-1I
[No. 82|TN-HP'27164(99]
By order,
BABU RAM, Secy.
LT
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O.N. 14.—In pursuancc of Section 100 of the
Representation of the People Act, 1951 (43 of
1951), the Election Commission hereby publishes
judgement dated 20th October, 2000 of the High
Court of Punjab and Haryana at Chandigarh in
Election Petition Mo. 4 of 1999,

IN THE HIGH COURT OF PUNJAB AND
HARYANA AT CHANDIGARH

CIVIL ORIGINAIL SIDE
Election Pctition No, 4 of 1999

Mrs, Sukhbuns Kaur wife of
Shyi Pritam Singh Bhinder,
resident of Mohalla Onkar Nagar,

Gurdaspur. ... Petitioner

Versus

Shri Vinod Khanna,

Member of Parliament,

Rcesident of 17, Balwant Rai Mehta Lane,

New Delhi. . .. Respondent

Clection Petition under Section 80, 80 A. 81
and 82 of the Representation of Peoples Aci, 1951
read with Section 100 of the Representation of
Peoples Act, 1951, praying that the Hon't!: High
Caurt may be pleased to allow the present election
petition and declare the election of returned candi-
date void with costs,

Dated the 20th October, 2000
PRESENT : |
The Hon'ble Mr. Justice A. S. Garg.

For the Petitioner ¢ Shri M. L. Saggar, Advocate
For the Respondent : Mr, S. P. Jain, Sr. Advo-
cate with

Mr, Dheeraj Bali, Advocute

JUDGEMENT

A, S. GARG. J.-—Mrs. Sukhbans Kaur, a de-
feated candidate has challenged the election of
Shri Vinod Khanna, otherwise a film Actor, a
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successful candidates declared as Member Parla-
ment from Gurdaspur-I, Parliamentary consti-
tuency of Punjab. The latter won the elcction by

a margin of only 1399 votcs,

The important dates of the election programme
for the sald constituency, which are material, may
be enumerated as such :—

1. Calling of polls in constituency  11-7-1999
2. Last date for filing nomination  18-8-1999
3. Scrutiny of nomination 19-8-199%
*4. Last date for withdrawal of
candidatures 21-8-1999
5. Date of polling 5-9-1999
6. Hours of Poll 7AM, to 6 P.M.
7. Counting of votes 6-10-1999
‘8. Date before which the Election
shall be completed. 10-10-1999
9. Declaration of result 7-10-1999

-The petitioner filed for nomination papsrs on
16-8-199% and respondent, a retumed candidate,
Shri Vinod Khanna, filed the nomination papers
on 18-8-1999 for contesting the election in the said
Parliamentary Constituency. The petitioner was
nomince of the Indian National Congress Party
while respondent was a candidatc or Bhartiya
Jant Party (BJP) supported by Shiromani Akali
Dal. Ultimately five candidates remained in the
field. The petitioner @ad the respondent were the
main candidates. The respondent secured 3,15.267
votes whilc the petitioner secured 3,13,868
votes.

It was being claimed that Model Code of Con-
duct was declared which came into force with
effect from 12-7-1999 with the instructions that -
body was allowed to misuse the Statc machinery,
1.e. Rest House, transfer of the State officials
officers and to strictly follow the ethics and legal
constraints.

Coming to the alleged facts straightaway that
an amount of Rs. 2 Crores was placed at the dis-
posal of the Members of the Parliament for being
spent for the developmental work in the artex of
one’s constituency, It was further alleged that the
respondent ceased to be # Member Parliament
after the previous Parliament was  dissolved and,
thercfore, the respondent got relcased a sum of
rupees onc Crore which was got credited in  the
name of Additional Deputy Commissioner (Deve-
lopment) Gurdaspur on 26-5-1999. On 26-4-1999,

|

the Parliament was dissolved. So, according to the
allegations, the respondent got released the afore-
said amount through Shri 8. S. Kemwal, the then
Deputy Secrctary, Union of India and committed
a corrupt practice covered under Scciion 123(7)
ci the Representation of Peuple Act, 1951 (here-
inuaiter reterred to as the Act).

Thereafter the respondent allegedly got the as-
sistance of Shri S. K. Sandhu, 1AS, then Deputy
Commissioner (District  Collector), Gurdaspur,
who was also the Returning Officer of Gurdaspui-I,
Parliamentary Constituency; that of Shri Som Nath
Hoshiarpuri, IAS, Additional Deputy Commisstoner
(Development) for uilising the MPLADS fund, It
was also alleged that the respondent got adminis-
trative approval for various matters [rom Shri S.K.
Sandhu, IAS, Deputy Commissioner, Guirdaspur in
the dates prior to 26-4-1999 by manipulating and
onte-dating the official record and this was all dene
to assist the respondent, Shri Vinod Khanna, in
the saide election, The afcresaid oflicers  issued
scries of cheques in this conncction bearing Nos.
179001 to 1791006, 686201 to 086300 and
27419%. These cheques were issued on 30-11-1998,
16-4-1909, 26-5-1999 and 27-5-1999.

It was further alleged that the administrative
approval for developmental projects for  various
villages in the constituency were also obtained on
previous dates and, therefore, the respondent was
cuilty of corrupt practices.

Besides the aforcsaid alleged mal-practice, on
22.8-1999 the respondent addressed a  public
meeting in village Malikpur and praclaimed in the
nieeting that the cheques had been issued to various
Sarpanches, who had already ossured their votes
to be polled in this favour and to win over the
electorate. Shri Raj Kumar, Sarpanch of village
Bhoa, Tchsil Pathankot, Shri Baldev Singh resident
of Shehr Charna, P.O. Ferozepur Kalan, District
Gurdaspur, Smt. Kanta, Sarpanch of village Shehr,
secured the presence of voters in their respective
villages und were promised that they will get the
cheques issued. It was further claimed that Shri Raj
Kumar, Sarpanch of village Bhea, expressed his
inability to support the respondent and the cheque
was not issyed to him. The cheques were issued to
Shri Sat Pal Saini, BJP, M.L..A. and $mi. Kanta,
Sorpanch, ai 2,00 P.M. on 23-8-1999 Shri Prem
Kumar, Block Development and Panchayats Offi-
cer, asked MLA. Shri Satpal Saini to  iscue 2
cheque to Smt. Kanta and cheque No. 797058
dated 23-8-1999 was iwsued 1o her which  was
presented en 24-8-1999 in the account of the Gram
Panchayat, Shehr Channa.
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The other - cheques were encashed after
11.7-1999, the details of which ave given here-
inder —

— _—

Sr.  Date of Cheque No. Amount
No. encashment R
1. 13-7-99 179074 37,500
2, 13-7-99 636206 37,500
3. 13-7-99 686232 1,50,000
4, 14-7-99 686215 37,500
5. 14-7-99 179069 37,500
6. 14-7-99 686212 38,500
7. 15-7-99 179070 3,00,000
8. 15-7-99 686251 1,25,000
9. 20-7-99 179044 75,000
10, 20-7-99 179061 18,750
11. 22-7-99 686240 37,500
12, 23-7-99 179080 37,500
13. 23-7-99 686203 37,500
14. 23-7-99 686209 37,500
15, 24-7-99 686244 37,500
16. 27-7-99 686201 37,500
17. 29-7-99 686237 37,500
18. 30-7-99 179043 75,000
19. 2-8-99 179041 75,000
20. 3-8-99 179070 3,00,000
21, 3-8-99 686205 37,500
22, 4-8-99 179063 18,750
23, 10-8-99 179059 37,500
24, 31-8-99 274918 1,00,000
25. 14-9-99 179049 56,250

All these cheques were stated to have bern signed on
previous dafes as the clection schedule was anacuuced on
11-7-1999,

On 15th, 16tn, 17th and 18th July, 1999, cheques beuring
Nos, G57R¥00 to 829 and 969499 were distributed in different
villages in Sujanpur Assembly segment of Gurdaspur-1 Parlia-
mentery  Constituency worth  Rs, 40,000, Rs. 50,000,
Rs. 90,000. These cheques were credited in the State Bank
of India, Madhopur on 25-8-1999, The help of Shri Prem
Kumar, Block Development and Panchayats Officer  was
obtained in this behalf. This information was provided by
Shri Jornail Singh, Ex-Sarpanch. The folowing chequcs
were deposited in the bank on 13-8-1999, the details of
which are given below :—

Sr. Dat of deposit Amount
No. of cheques ‘ (Rs.)
1. 13-8-99 50,000
2. -do- 1,00,000
3. -do- 50,000
4. -do- 60,000
5. -do- 50,000
6. -do- 70,000
7. -do- 40,000
8. -do- 50,000
9. -do- 40.000
10. ~lo- 50,000
11. -do-~ 50,000
12, -do- ) 50,000

T

The aturesaid cheques were allegedly issued by Shri Prabh
Iayal, Bluck Development and Panchayats Officer.  The
chicyues bearing No, 797001 to 797100 were also issued by
ghr_il lf;rgagah Duayal and these cheques were credited on

5-7- .

shri Vwod Khanna, respondent, allegedly convencd a
mmeeting 1 the Gurdwara ot vilage Ballagan on 23-8-1999
und addressed the meetng with VAHE GUPU J1 KA
KHALSA VAHL GURU Ji KI FATEH and rcqeusted them
to vote for lum and appealed to the voters i the Gurdwaras
1irat Congress (I) was always against the Sikh pecple and
Sikh religion and this act of the respondent came n the
Indian Express on 26-8-1999 and a complaint was made
t¢ the Chiet Election Commissioner,

On 24-8-1999, the respondent went on tour of Gurdaspur
Distuct Courts and piomised the members of the Bar that
he was going to donate g sum of Rs, 1.50 lac foi construgtion
ol Bar room and library and cheque No. 686226 dated
26-3-1999 was issucd. The chegue was issued iy the name
ot Sub-Divisional Magistrate, Gurdaspur. It wns ajso claimed
that the respondent misused a sum of Rs. 56,06,250 from
26-5-1999 to 20-7-1999 and Rs. 16,68,750 ie betore and
after the announcement of poll schedule on 11-7-1999.

IL was also claimed that the respondent, the retnrned
candidate, obtained the wssistance of Shri Gurdarshan Singh,
Lxecutive Officer, Muaicipal Council, Dinanagar by using
his official residence ns hiy election office, A written com-
rlaint dated 26-8-1999 was made by Shri Neeraj Salhotra,
to the Chief ILlection Commissioner, New Delhi, and the
Returning Officer Pradeep Kumar Sabbarwal, Sub Divisional
Mayistrute, Gurdaspur, was asked to take necessary action.
He visited the official residence of Shri Gurdarshan Singh,
I-xccutive Officer and Smt. Roop Rani, BJP, MLA was
prezent at the sajd premises amlong with Shri Parveen Kumar
and Ashok Kumar and the party flags were hoisted on the
building, The official residence of Shri Gurdarshan Singh,
Executive Officer was sealed by the Sub Divisional Magistrate,
Gurduspur, In this way according to the petilioner, the
1espondent procured the assistance of the Government officials.
The official telephone No. 41412 was also being misused, A
rezolution was also passed by the Municipal Council, Dina-
nagar, condemning the use of official residence for election
purposes.

It was stated that respondent took the help of a large
number of persons by bargaining with voters, the names of
whom are mentioned in parageaph 15 of the Election
Petition.

1he respondent allegedly appuinted Shri Surinder Singh
son of Kartar Singh, M.L.A. as polling ageal, who was a
clerk in State Government Sugar Mill, Paniar and also
appointed polling agent Shri Gurmeet Singh, who wuas a
Churgemas, at Thein Dam,

'The petitioner placed on record document Anmexure P-1,
the guidelines on Member Parliament Local Area Develop-
ment Scheme (MPLADS). Appendix T is the list of works
which could be undertaken under the said echame. Appendix
II 15 the list of permissible work which could be done.
Anuexure P-2 is the document dated 26-8-1999 Indicaling
that a complaint was made for misuse of the residence of
Executive Officer, Municipal Council, Dinanogar. Annexare
P-3 is the complaint dated 22-7-1999 with regard to issuance
of chequea. Annexure P-4 is complaint dated 26-8-1999 for
msuse of Gurdwara, Annexure P-5 is a complaint regarding
the conduct of the respondent that he was wearing dJifferent
lypes of dresses and was acting and meeting the other
pollticians end diatributing  scotch  whisky and  Tandoori
chicken and proclaimed that he was going to model Gurdos-
pur on Whashington and Pathankot on a New Jlersey city
pattren and  claimed that he was for some time with
‘Rajneeslt’, There is a list of docwments attached with regard
to the documents relied upon relating to the aforesaid
cheques.
it was heing nasserted

On the basis of thé aforesaid,

‘that the respondent has been guilty of serious mal-practices

und has violated Code of Conduct and because of mis
use of the State mechinery and taking assistance from the
high officers came to be eected and Yherefore the ‘eléction
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as such was invalid, unconstitmiona}l and void and wus Lable
to be el aside.

The respondent has fied a detaded wilien staiement and
has demed ang coarroveried cach and evecy allegauon men-
toncd 11 the peation and nas claned hat ihe penlionr was
bad 10r the 1act thut 11 did notr disclose e uicessiry maie)al
facts and circumstances, necessaly ngiedicnls felaung W ihe
quesuons O alleged Ohsdsc Ol OMlidl NlacliiCy Wil Ssudnce
of anie-dated chtyhis and by heepiog concewed e muterial
facts and not mentioning the facts requued to be menuoned
m the ciection pelinon and hat the elcction pehition s nable
to be dusmussed. It was alsg asserted 10 the wotied stale-
ment that the sdegations m the Elecuon Petiion should be
mentioned as menuoned in a criminal trial, There should
be specine  allegations  regarding  the  ume,  the  dat,
place where the alleged corrupt practices of  ante-dated
cheques or other mal-practices were conducied and the
election petition could not be decided on the basis of uncer-
tam and vaguc allegations. The wctitroncr was required Lo
mention the plice and the persong who ante-dated and sign-
cd the cheques.  The precise assistance  that was oblathed
from the aforesaid officors ot the Jistrict was aiso required
to be mentioned and 1 what manmer the assistance  was
obtainedd and who benefiled fiom it and in what manner
should also have been mentioned in the petition so as o
allow the other side to conirovery the some,

It was  also mentioned vt the  respon-
dent filed his nominauon  papers  on [8th  Augost, 1999
and the election took  place ovn  5-9-1999, Accord-
ing to the written statement, the gllegations against the res-

ndent, the returned candidate, should rekiuie 10 the perivd

etween filing of nomlnation papers and the dwe ot polling.

It was stressed in the wrilten slatement that the respondent
became a candidate on [8-8-1999 when he had presented his
nomination papers bhefore the Returmng Offieer und, there-
fore, the alleged corrupt practices and conduct alleged in
the election petithon related to  the perind  earlicr to
18-8-1999.

The incidents relating to the help sought from Smt, Kanta
Rani, Shri Sat Pal Saini, BJP, MLA and other allegations
made regarding the misuse of the premises wore also stoully
denled and controverted. It was also claimed that the peti-
tioner has mentioned the names of their own supporters in
the election petition to mistcpresent the conduct ot the res-
pondent and they arc the witnesses of the petitioner herself,
It was also denjed that religious sentiments of any cominu-
nity were hurl. The main stress in the writien statement was
on the non-disclosire of material mgts relating to the alle-
gations of corrupt practices and that the issuance of cheques
related 1o the period prior to the filing of the yomination
papers.

Therefore, it was ulimately prayed that ihe petition de-
gerves to be dismissed on prelimlnary grounds though the
petition was being contesied on nlerits as well.

In replication the allegation, made in the petition were

relterated and the contentions raised in the wriilen statement
were denied.

The following is.xues_wcrc cast {o deteimine the contro-
versy between the parties :—

{11 Whether the respondent whtained end procured (he
assistance of Gazetted Officer in the UOT and is
guilty of committing corrupt practices ns alleped
In parn 7 of the petition * QPRI -

(2) Whether the respondent abtained and procured the

assistunce q'f Gazetted Officer in the Stale of Punijsh
and is guilty of committing corrupt  practices as
alleged in paras & 9, 10, 11, 12, 13, 11, 17 and
19 of the Petition? OPP '

(3) Whether respondent obtained and proccured the ussis-
tance of Governmen( seivants in the State and is
cuilty of committing corrup! practices as alleged in
para 16 of the petition ? OPP ’

(4) Whether the respondent is gnilty of commitiing cor-
rupt practices of baibery wy allered in raas 15 and
19 of the prtition 7 QPP _

T AT ST, KAGEE 20,2001 T 30,1982 ‘ 33

(5) Wehther the respondent is pwlty ot uommil‘ting‘c_or—
rupl practices of appealing in the name of religion
as alleged in para 18 of the peliton?

(v) Whether the petition discloces no cause oi action and
the averments mude in various paragruphs do not
iull under auy provision of the RI' Act, 19517 It
yes, its effect? OPR

17y Whether the allegations of corrupt praclice prior to
the filing of the nominaton papeis by the respon-
dents cannot be questioned in an election petiton ?
If yes, whether those allegations are liable tu be
struck off 2 OPR

(8) Whether the Blection Petiion lachs in material facts
and particulars and is cryple, vague and unceitiam
and is liable to be dismssed 7 OPR

(9) Whether the allidavit attached with the pelition s
not proper, if so its effect ? QPR

(10) Whether the verification of the pettjon is nol ac-
couding o law, if so its effect? OPR

(11) Relicf.

1t is the conceded position from the comentions 1 the
reauon 1bself (hat the aloresuid cheques have been issued on
16-4-1999 e, even ten days before the Parliument was dis-
solvad,  Another set of cheques was issued on 26-5-1999,
then on 27-3-1999 and then from 15 to 18-7-1999 and the
smount of the said chegues was deposited n the Central
Coopeistive Bank on 13-8-1999.  Barpaiming with the voters
J mentioned m parg No. 15 with no details.  The chegues
were allepedly encashed on 13-7-1999, 14-7-1999, 15-7-1999,
20-.7-199Y, 22-7-1999, 23-7-1999,  24-7-1999,  27-7-1995,
29 7-1999,  30-7-1999,  2-8-15499,  3-8-1999, 4-8-199Y,
[0-8-1999, 31-8-1999 wad 14-9-1999.

Shri M. . Saggur, the learned counsel for the peittioned
has first of all wrged. snd which point alo cume to the
mind of the Court and was duly discussed, that the cheques
1ssued carbier Lo the holding of the actual pollimg would have
repercussion on development after the polling, may be imme-
dintely, or may tahe time, therefore, the issuance of cheques
4s such as mentioned above could be deemned to huve been
ivsued and the benefit thereof cculd be deemed to have been
extended (0 gain voles at the polling, would cntitle the peti-
tioner 1o lead evidence in the case instead of deciding it
on preliminay issues.  The learned counsel for the peti-
tioner cleimed that the repercussions of ccrlain previous con-
duct of the jespondent which may resull into some benefit
to the voters in future is also 10 bp seen.  So this pomnt will
also be taken up later on. :

Firstly, coming to the questions raised Gy the learned
counsel for the petitioner, it may be stated that before the
election process commenced, a Model Code of Conduct was
ctigulateg and anngunced on 11-7-1999 and the patties con-
testing the election were bound by such instructions in the:
Code.  According to the Model Code of Conduct announced
the parties were to obscrve absolute discipline and not to
misuse the State machinery in any way. However no copy
of the Model Code of Conduct has been placed on record
wor details of the same have been mentioned in any paragraph
of the petition or annexed with it. He also urged that under
Section 86 of the Act, an election petition is to be procecded
like 8 “civil suit” and the pleadings could be counstrued in
view of the provisions of Order 6 Rule 16 of tie Code of
Civil Procedure and as far as posaible the petition be read
as n whole and not 1n piece-meul and much water has flown
sinee the carlier pronouncement came and that the plaint could
not be rejected under Qrder 7 Rule 11 of the Code of Civil
Procedure on unimporctant points which do not come into
the way of a fair trial of the entire controversy. 1In suppor]
of his contention he cited the anthority of the Apcx Courl
in (¥, Ramachandran Vs, R, V. Janakiraman and  others,
1999(3) 8.C.C. 267. in which there was a question reparding
cxpenditure in excess than permitted one and that the win-
ning candidate did not disclose the ecxpenses incurred and
there werc certain basic questions which allegedly violated
the Taw ond the rules wnd it wus laid down by the Ape:
Comt thar there was distinction between “material facts” and
“Toll particulars”™ and the pottions of pleadines could not
be etk down under Ordee 6 Rule 16 of the Cade of Cvit
Procedure without appreciating the true 1erms, ’



The leained coubsel [or Jhe petitdoner also i1cfaired o
anotiher authonty of e Apex Courl in H. D, Revanng Vs,
G luticswamy Gowda sud others, ALK, 1999 5.0, 708, v
say thur he electton pouiion cunnof be dismusscd on the
quuestion ot mamtnsbiity on the ground of nou-disclosure
of motelil [uets when Jhere are ample svernicns an Lae petl-
tion (o constitute & cause of acuon.  Tois case 1uaics to e
illeguliry comuaiited o 1le ume of recounung of votes. 1 s
mentiongd o this vely pronolnvermnen tial though nothe
mutcrial 1etes ure {acking n the petiion no amendment i
be allowed.

He fusther 1eteired to a bivision Beneh awdhonty ot s
Coupt e racbans Singn Jwal, ba-labA, Boaatindy Ve, Unioa
of Indy tmough Secictary, Ramsiry, Mimstly of Home Ati-
airs, New Dedhr and others, (1997-2) 116 PR 778 wneion
it was feld wat the €iection Commisaon 1 eatiled W luke
necessary steps for the ¢pndust of u free sad tar cectoa
even amznor 1o the date oi suance of notdicauon’.  Lms
case relates to curtain loimation of devewpmiit  schieme
before the elections weie actually heid,  In ting case there
wele allgpations that rome goants were leleased a mwonta
prior 1o wne holding o1 tne uiecdon for wpaft of the .o
munity wnd various smeliviative measures ior me beneid ol
agriculwrists, trode and indwsteial secloc; for the welfare ot
women ; tor the welture of people belongmyg to ceonomicaliy
backwurd classes; war widows s peusioners ; students; oo .
ang Supplies sector and transport sector elc. were anfnoun.e!
This culed case only relotes to the gquestion waether .o
Chief tlection Commuissioner coculd impose certain condiliohs
in the Code or Conduct announved before the election. Su,
according to the learned counsel, the petition contains stu:.-
clent facts snd citcumstances and was alrcady tull of mioe-
nal facts and, therefore, the plant could not be rejecicy,
returned or dismissed.

Shri 5. P. Jain, learncd seniot counwel lor the respondent
has taken me thiongn ihe relevant provisions of the Act
and has made g scurrifous attack during the couwrse of urgue-
meots and has urged that in fact the elcclion petition does
not countsin the materml facts requited 1o be menioned in
any civil suit ur in any election petition so that a cuse is
made oul, according to the contention oi the petitioner him-
self, and thosc facly i disclosed would conslitule some com-
plete act alleged to huve been commitiid by ihe respondent
against whorn lhe petition is filed so ay 1o enable the peli-
tioner himsel! to be legally pormitted t2 lzad evidence. I
those material tacts are not mentioned on what basis amd
on what pground o petitiongs or plairtli may have a right
to lend the evidence; the events 1emain, incownplele. Accocd-
ing to him, the cause of action is a “bundle of facts”™ and
it must coaslrue some complete act op acts or cvents which
are thought Lo have been committed by the rcspondent or
the offence mu:t be exposed with full particulars o0 that
the petitivner himself con lead evidence to project those
acts and series ot acts and any respondent or defesdant can
defend the same with a definite assertion with which Le is
coufronted wih by way ol evidence of the pelihoner or
plaintift. He also urged that in fact all the alizged cheques
were wsued mucii puor to the rrpondeat filing the norm-
naticn pupers on 18-5 1999, The claim in the cleciion peis-
tion js al<o that these cheques were also encashed prior 10
the period the 1espondent became a candidate for clection
and the material date was 18-8-1999 while the oll'ng teol
place on 5-9-199%  The reTpondent was not a candidate
prior 1o 18-2-1999 pud ulihough noue of the afleged acts is
done by the respondeni but even if he had done anything
he could uat be made responsible under the Act.  Oue may
make up one's mind to he a condidate at the cleventh hous.
A party may Lold aoy candidate it deems proper. 5o, accord-
ing 1o him, none of the allegations mentioned in the pen-
tion are relevant fur the purposes of the election petiiion
and cannot be leoked mto wod it was, therefore, alio sub-
mitted that a sufficient cause of action only arises to the
petitoner when, the alleped acts are ftated to have been
c‘t:mmittcd alter one becomes o cundidate and not eariier to
that,

So, it was further contended that the petitioner did
not discloses as io which of the specific cheques were
ante-dated, by whom, at which place, who were the
persons who conspired and what was the object of
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e wssuance ol a particular cheque, If the place
WUGIE dle COCQUeS WeTe Be-Ualed OF propaicd i
DUCK daed 40d e Names ol (e pesoas 1 whose
DPicsince W€ cueques Were ante-dawed bad been men-
uuned G0 e present petiuon, toe responden. would
have @ nighi W Crvss oxamine the wiaesses produc-
@d LY e plilloner 1A order 0 couwrovert that situa-
Goil and 10 pul up their suggesuon  that no such
event or act took piace or that the cheques were ever
ante-daied, It i1s uke a sori of criunal proceedings
that “A” is assaulled by "B’ in preseace of “C” and
“D7 al place "k mentioning motive, injuries and
Daulle ol oience made out and an act or an oceur-
rence like this took piace, The person made an ac-
cused in such a case would have a right (o contro-
verl the same. Symilarly in a c¢ivil suit in which a
pronote is allegedly executed by “A” in favour of
"B 1 presence of “C” and “D” or similar docu-
menin 15 said to have been made ante-dated or forg-
¢d, die other side has & right to controvert that it was
euher forged or unte-dated. So when there are no
maerial racts mentioned neither the petitioner can
have a right to lead the evidence nor the private
respondent can have the chance in defence to know
the case against him to enanble him to defend him-
self, Similar is the situation regarding all other che-
ques gnentiencd in the table given in the petition,
it Is not mentioned as to when these cheques were
issued, who were the persons and what tramspired
beiween the persons jssuing the cheques and to whom
the chegues were handed over and  what con-
versation twok place between them and what was the
patt the petiboner wunted lo attribute to the res-
pondent that he conspired with others i.e, with whom
and probabtly when. Similarly, what assistance was
taken ond when {from the pgovernment officers or
other employees also does not find mention, How' the
persons siiting in a Municipal office were connected
with the respondent when the respoudent asked them
{o reach there and who brought the relevant material
i the Municipal office for being used by the respon-
dent 7 What help was solicited from Sarpanches and
Panchzs is not specifically mentioned ? Only names
of lurge number of persons are mentioned in para 15
of the election petition that they were allured for vot-
ing but no muterial facts as to when, how and why.
In this counection the learned counsel has referred
o the anthorities of the Apex Court in Bhag Mal v,
Ch, Parbhu Ram and others, AILR, 1985 S.C. 150
and Lakshmi Charan Sen and others vs. A. K M.
Hassan Uzzaman and others, ALR. 1985 S.C, 1233,
He referred to the observations of the Apex Court
in para No. 21 of the mdgement in Lakshmi Charan
Gen's case that there is no force in the directions
Issued by the Blection Commission and even the
failurc on the part of the Chief Electoral Officer to
comply with these directions wovld not vitiate any
election.

The l=arned counsel for the respondent further
cited the authority in Subhash Desai vs. Sharad 7.
Rao and others, ATR. 1694 $.C. 2277, which is an
important pronouncement ag it mentions that if the
petitioner omifs to mention material facts and all
circumstances in the petition, the same is liable to
he dismissed. Another authotity of the Apex Court
in Shri Satyanarain Dudhani v. Uday Xumar Singh
and others, ALR. 1993 S.C, 367 again emphasis that
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the petitioner must plead the material facts and only
then supported by contemporaneous evidence that the
relief can be granted otherwise not. In ancther autho-
rity in Azhar Hussain v. Raliv Gandhi, ALR. 1986
S.C. 1253, the Apex Court goes to the extent that
“the contention that even if the election petition is
Yable to be dismissed ultimately, it should be so dis-
missed only after recording evidence and not ag the
threshold is thoroughly misconceived and untenable”
The learned counsel for the respondent further re-
ferred 1o the case Dhartipakar Madan Lal Agarwal v.
Shri Rajiv Gandhi, AIR 1987 S.C. 1577 which refers
to the charges of corrupt practices and misuse of the
official machinery should be so specific and giving
full picture thercof and the Apex Court very much
felt concerned that the Parliament should also consi-
der amendment of the law so that its fime is not
wasted in ever increasing such petitions and, there-
fore, it was observed that matevial facts must come
in the petition. It was being claimed that late Shri
Rajiv Gandhi used the influence of his mother, the
then Prime Minister. The observations were that
there must be some tangible disclosure in the peti-
tion.

Coming to another authority in Vijhurani Thakur-
das Jhamandas v. Sabir Shaikh, A1R. 1996 Bombay
356 where the persons pleaded that the returned
candidate came in a particalar dress or propagated
a particnlar religion or posed as Muslim, it was held
that it was not going to have ory effect. So, a speech
in Gurudwara as claimed hardly discloses any viola-
tion, Narain Chand Prashar vs. Prem Kumar Dhumal
and others, A.LR. 1993 H.P. 84, also refers to the
non-disclosure of the material facts and the objection
of respondent No. 1 that the entire petition does not
disclose any cause of action and as such is liable to
be dismissed. The petitioner on the other hand con-
tends that the petifion is not liable to be dismissed
at the threshold on the basiz of the preliminary ob-
jections. The facts stated in various parngraphs of
the election petition do constituts  acts of corrupt
practices and also disclose cause of action within
the meaning of Section 100 of the Act.

In Smt. Indira Nehru Gandhi v. Shyi Raj Narain,
A.IR. 1975 S.C. 2299, it was observed that there is
nothing to indicate that the word ‘“candida’e” in
clause (7) of Section 123 of the Act has beza used
merely to identify the person who has been or would
be subsequently nominated as a candidate. A defini-
tion clause in a statute is legislative device with a
view to avoid making different provisions of the sta-
tufe to be cumbersome. Where a word is defined in
the statute and that word is used in a provision to
which that definition is applicable, the effect that
wherever the word defined is used in that provision,
the definjtion of the word gets substituted. Reading
of word “candidate” in Section 123(7) of the Act
in the sense in which it has been defined as a result
of the amendment made by Act 40 of 1975, the
only reasonable inference drawn is that the person
referred to as a candidate in that clause should be
a person who has been or claims to have been dulv
nominated as a candidate at an election and not one
who is yet fo be nominated,
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He quoted another anthority in Mohan Rawale vs.
Damodar Tatyaba alijas Dadasahch and  others,
1994(2) S.C.C. 392, whereia it was held as under :—

“All sub-sections of Sceton 123 of the Act
refer to the acts of a ‘candidate” or his
election agent or any other person with
the consent of the candidate or his elec-
tion agent. The subsututed definition of
the expression “candidate’ in Section 79(b)
completely exchides the acts by a candidate
upto the wdate he s nominated as a candi-
~date, Therefore, the allegations relaling to
the pericd anferior to the commencement
of the candidature cznnot be relied upon
to establish corrupt practice proprio vigore.
But on the question whether they are rele-
vant and admissible for all purposes, no
opinion need be expressed.

It was fuither held that a reasonable causz of
action is said to mcan a cause of action
with some chances of success when only
the allegations in the pleadings are con-
sidered. But so long as the claim discloses
some cause of action o1 raises some ques-
tions fit to be decided by a Judge, the mere
fact that the casz is weak and not likely
to succeed is no ground for striking it out.
The implications of the ple~disvy, 8y be
struck out on the ground th.! it diszinscs
no reasonable cause of action are quite often
more known than clearly  understood.
It does introduce another special demurrer
in a new shape. The failure cof the plead-
ings tc disclose a reasonable cause of action
is distinct from the ahsence of full parfi-
culars.”

So far as the allegations contained in para-
groph 7 of the petition  arc concerned these
relate 10 the relcase of certain grants. The
gr.ant w2s released when the resbondent was
fill 2 Member Parliasment and, thercfore, it

that the caid grant was relea-
ed aftcr  the respondant ceased to be a
Member of the Parlizment. So this eives no
cauce of sction *o the petitioner. )
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As regarde, the glleontion

[

12de in para-

araph & of the netition. oo already mentioned,
fhe fotes o whizh the cheques were sioned

by whom and at what nlace and when they
were arte deded have not heon mentioned. A
table showine number of chequzs. amounts
pirpose  of iwguance of chegues
ore mentioned hut it i not mentioned that as
to whon the construction of various buildings
wae sanctioneds by whom and whether the
same have heen  constructed  and completed
o~ not. Similerly, as reends the other cheques
all~eed to have  heen issued for construction
nf Stadinm. Rar room of Advocates. there is
»othirT when  zunction for construction of
vie obtained  and whether
those buildines  were actuallv constructed or

£ 1 '
07 CRLCGUPes.

these hpildineg



36 THE GAZETTE OF INDIA : JANUARY 1y,

— Rl e P B N

not. 50 unless the main allegations made in
the form of material facts are mentioned, the
respondent would not be ablc to controvert
as to which construction work the cvidence
would relate  to i.e. datewise and placewise
and whether the work has been completed or
not ? The learned counsel for the respondent
has vehemently urged that the construction of
so many buildings would not be possible
within a period of two months since the
issuance of cheques rclates upto July, 1999
and the payments arc deposited in the Banks
till August, 1999, So mere allegations can-
not take the place of material facts supposed
to be alleged in the petition. The learned
counsel for the respondent has stated that il
the dates of sanction and datcs of actual
construction had becn given only then there
‘'would have been some material facts avail-
able on the filc. Issuance of some cheques
would not be enough. Similar is the position
as regards the allegations made in para-
graphs 11, 12, 13. 14 and 15 of the petition.

The details regarding the allurement to the
Sarpanches and persons is mentioned in para-
graph 15 of the petition. The allegations in
paragraph 18 are about cxploitation of reli-
gion in  Gurdwara and  allegations in
paragrapli 19 about the construction of Bar
Room. It is not known whether the said bar
room has been constructed or not and like-
wise the allegations that the respondent tried
to claim that he was going to bc convert
Gurdaspur to Washington and Pathankot to
New Jersy do  not constitute  material facts
and are mere allegations. Nor such slogans
mecan anything.

Therefore, regarding the first argument of
the learned counscl for the petitioncr that
the issuance of the aforesaid grants and com-
pletion of the works would have repercussions
on the voters in future also lack material
facts bzcause no date of completion of anv
of the aforesaid work is mentioned in the
petition anywhere. So then this argument
goos.  So far as the argument of the learned
councel for the petitioner that the Codc of
Civil Pracedure is applicable, it may be sta-
ted that the Renresentation of Peoples Act as
well as  the Code of Civil Procedurc are
complementary  and  supplementary and are
not ovposed to each other. Tt remains a
fact from the observations in the various
indicinl pronouncements that the material
eacts are 1aain fabric of the allegations which
aive 2 tight to relief and constitute a causc of

2001/FAUSA 30, 1922
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action. Merely  saying about  the issuance oL
cheques for certain purpose without explain-
ing the objects for which-the cheques were
issued have been achieved or not the petition
would be devoid of material facts. The other
details if had been furnished regarding the
execution of those works would have been
matcrial facts and not material particulars.
So the petition utterly lacks the disclosure of
material facts to enable the petitioner to lead
evidence or to the respondent to defend and
the aNegations made in the petition are not
sufficient to make out a cause of action suffi-
cicnt to deal with the matter and the entire
alleged development work relates to the
period before the respondent got the nomi-
nation as candidate and the model codc is not
referred in the petition any where to have
actually interfered with or having been vio-
Iated by the respondent to enable. the
petitioner to take advantage of the rcspon-
dent's alleged conduct,

Sum and substance of the entire discussion
comes to be that though the Courts are not
absolute omniscient legalist but with the best
of usssessment it can be said in this case that
the allegations made by the petitioner relate
to the period prior to 18-8-1999 ic. the date
when the respondent filed nomination as a
candidate and, therefore. cannot be looked
into as per the authorities mentioned above.
Sccondly. the petitioner did not disclose the
material facts, The election law contained
in the Representation of Pcoples  Act. 1951
and the rules applicable here and there. are
not to be tuken as a legal quagmire but have
to be read meticulously and  with precision
and to be strictly applied.

Hence in the absence of suflicient cause of
action. no evidence can be led legally or effec-
tively on issues No. | to 5 nor the respondent
is expected to defend something which comes
out in evidence for the first time without
being controverted in  the written statement;
therefore. issues No. 6, 7 and 8 are decided
in favour of th> respondent. Tssues No. 9 and
10 are formal in nature and nothing urged
goes against the respondent. Elcetion of the
respondent is upheld.

El

As a result. the petition fails on prelimi-
nary noints and is dismissed  with costs of
Rs, 10.000/-,

October 20, 2000,

Sd/-
A. S. GARG, Tudge
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Memo of costs incurred by the Respon-
dent in the Court as taxed by the Court and
payable by the petitioner.

_MEMO OF COSTS

Note:—Costs assessed by the court to be
paid by thc petitioner to the res-
pondent.

By Appellant By Respondent.

Rs. P. Rs. P.
Law Stamps — 10,000.00
Process fees — —
Counsels fces - —
Miscellancous — -
Total — 10.000.00

(Rupees Ten Thousand only)
Sd/-
Asstt. Registrar (Writs).
[No. 82PB-HP4/99]
' By Order.
K. R. PRASAD, Secy.
.. Frterr s o7 Faaaor
] A7 AR

1. 3 9w YR & BT AT 20 1—Y AT
¥ faer 3% fratem, 2000

2. —ad— —TE—
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ORDER

New Delhit the 8th January, 2001

O.N. 15.—Whereas, the Election Commission
is satisfied that each of the contesting candidates
specified in column 4 of the table below at the
Byc-clection to the Legislative Assembly in  the
State of Uttar Pradesh as specified in columm (2)
held from the Constituency specified in column (3)
against his name has failed to lodge the account
of his clection expenses as required by the Repre-
sentation of the People Act, 1951 and the rules
made thereunder as shown in column (5) of the
said table;

[PART 11—Skc. 3 (iim

And whereas, the. gaid candldates have elther
not furnished any reason or explatmsiqqg, for the
said failure even after due notices of the Election
Commission, ofter considering the representation
made by them, if any the Election Commission is
satisficd that they have no good reason -or justi-
fication for the said failure:

Now, therefore, in pursuance of Scction 10A of
the said Act, the Election Commission hereby dec-
lares the persons specified in column (4) of the able
below to be disqualified for being chosen as, and
for being a member of either house of the Parlia-
ment or of the Legislative Assembly or Legislative
Council of' a State/Union Territory for a period
of three years from the date of this order :—

TABLL

S. Particular of

S. No. & Name of
No. Election ’

Constituency

Name & Addrcss of Contcslmg

J—— - - — —

1. Bye-election 1o the 201-Gauri Barzar
-Legislative. Asscmbly . .
in the State of Uttar , Distt.

Pradesh, 200(\)‘

-do- - -do-

(=]

Distt, :

Rakesh Singh,
Vill & P.O.

Anirudh,
- Vill. & Post :
: Deoria,

Reason of Disqualification
Candidates

Failure to lodge any account

» Tavakani of election expenses.

: Deoria,
Uttar Pradesh.

-do-
Sirjam’

Uttar Pradesh,

3. ~do- -do-

Ajai Kumar, -do-

Vill. & P.O. : Deogaon,

R ' : ; . Distt,

: Deorix,

Uttar Pradesh,

4. -do- -do-
Vill.
Post

Distt.

Kedar,

: Keshoburi,
: Barpar

: Deoria,

-do-

Uttar Pradesh.

T

[No 76/UP-LA/2000(Bye)]
By Order,
L.H, FARUQTI, Secy.

:r*ﬁmﬁ & S99, 2001
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ORDER
New' Delhi, the 8th January, 2001

O.N. 16.— Whereas, the Election Commission is satisfied that each coniesting candidate specified in column
(4) of the Table below at the General Election to the Orissa Legislative Assembly held in 2000 from the Assembly
Constituency as specified in column (3) against his/her name has failed to lodge an account of his/her election
expenses or in the manner required by the law as shown in column (5) of the said Tablc as required by the Represen-
tation of the Pcople Act, 1951, and the Rules made thereunder,

And whereas, the concerned candidate has cither not furnished any reason/explanation [or the said fuilure
even after due notice and the Election Commnission, after considering the representation, if any made by him/her
is satisfied that he/she has no good reason or justification for the said failure;

Now, therefore; in pursuznce of Section -10A: of the Representation of the People Act. 1951, the Election
Commissiop hereby declarés the ‘oefeans gpecified in column (4) of the Table below to be disqualified for being
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chosen as, and for being, a member of either House.of the Parliament or of the Legislative Assambly or Legislative
Council of a State/Union Territory for a period of three years from the date of this order.
TABLE.

S. Particulars S.No. and Name
No. of Assembly

Name and Address of Candidate

Reason for Disqualification

-

Sh. Ashok Kumar Samal -
Vill. —Chandanpur
P.O.—Ramachandrapur
Dist.—Jajpur

Orissa,

Dr. Deba Ray -do-
At-—Boitalupatana

P.O.-—~Mohanpur

Dist.-—Jajpur

Orissy.

Sh. Adwaita Biswal -do-
At—Rampa

P.O.——Barj

Dist—Jajpur’

Qrissa,

1. General Election to 28-Bari-Derabish
the Orissa Legislative

Assembly, 2000.

Fuiled to lodged any account
of election cvxpenses,

2, -¢o- -do-

[No. 76/OR-LA /2000]
By Order,
B.N. CHAWLA, Secy.

#% faell, 10 981, 2001

.. 17——Am  wfatrfe sfabaw, 19350
(1950 0 43) & a1 13-F B ITWT (1)
I e wfewal w1 s@er F g, qrvn fRaiea
REW OHEIE ATRT & GAR & gyt
sy g fag, ArE.w wm. (AWM. 83). W
I HEANT TEW KA AT AR A ymsft wEw
A% ¥ fqu wetenr em F e fAgteT wiawidy
F w7 ¥ Fifga w4

New Delhi, the 10th January, 2001

ON. 17.—In exercise of the power conferred
by Sub-section (1) of Section 13A of the Repre-
sentation of the People Act, 1950 (43 of 1950) the
Election Commission of India in consultation with
Government of Chhattisgarh hereby nominates
Shri Ajay Singh, IAS (RR : 83), as the Chief
Elcctoral Officer for the State of Chhattisgarh with
effect from the date he takes over charge and
until further orders.

2. ot sy fag ®1 e fEw siawe, 2. Shri Ajay Singh while working as C hief Elec-
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toral Ofticer, Chhattisgarh is allowed to retain his
present charge of Secretary, Energy & Water Re-
sources. He shall cease to hold and hand over
forthwith the said additional charge immediately
after the announcement of elections in the State of
Chhattisgarh,
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By Order,
LALIT MOHAN, Under Secy.
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