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MINISTRY Of PERSONNEL, PUB! IC GRILVANC F.S cV
PENSIONS

(Impairment of Personnel & Training)

New Dc'hi, the 301h Mjich, 201)1

S.O. 747.— In exercise i ' ilu powers cunlt-'i icil by Uic
proviso to article 309 read with clause f5i uf ."riclc 148 of
the Constitution Bid after consultation will) tht. Comptroller
and Auditor General of India, in relation to persons serving
in the Indian Audit and Accounts Dcpairment. Ihc President
hereby makes thi" following rules, iwthrr to i-mcnd [he
Supplementary Rul"s namely :—

(. (I,) These rules may be called the Supplementaly
(Amendment Rules, 2001.

(2) They shall come into force on tin- dnt • of tVir
publication in the Official Gazette.

2. For Supplementary Rule 12 tlk* follnwaif; shull he
substituted, namely :—

"SR 12. Ifnld- the Picsident bv apcoi il order otherwise
directs, one third ol" any f-'es in c\cevs of
Rs. 1500 paid to n Government servant in a
financial yeur s!v0] b*1 ciedhe-d to r)ic Cosnolidatol
Fund of India".

Note : The principal rule is bcinj; jmendf J Cor the second
tirna.

[No. 16013/1/91 Fstt. ^Allowances)!

D. R. CHATTOPAOHYM'. Tlmkr Sccv.

MINISTRY OF FINANCE

(Department of Revenue)

ofFicr of mr: COMMISSIONER OF CI-:N TRAL HXCISB

Mfidurai, the 27th March, 2001
[No. 01/2001 CUSTOMS (N.T.)J

S.O. 7-1 H.~In exerciii- of the pov/cu cjnitn^J on inc
undei SLCIIOII 9 of the Customs Act, 1962 (52 of 1962) read
witli Notificution No. 3J/94-Cu-t(.-nis (NT) d.ited 1-7-1994

of the Government of India. Ministry of Fumnce, Department
of Revenue, New Delhi, 1 hcicby declare "Jeyamangnlani
Village, Periyakulam Taluk, Thcni District" in the State of
Tamilnachi to br vvHiehousinfi station under the Customs Act,
1%2 (51 of 1962) for the purpose of setting up of J0O per
t-xni r,xpo:t Oiientcd UndertaVings.

(File C. No. JV/16/04/2001-T. 21

N. SASIDHAKAN, Cfmmissioner
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(Department of Jiconomic Affairs)
(flanking Division)

New Delhi, the 27th March, 2001

S,O. 749. —In exercise of the powers conferred by t,uh-
section (3) of Section 9 of the Banking Companies (Acquisi-
tion and Transfer of Undertakings) Act, 1970 read with
sub-clause (1) of Clause 3 of the Nationalised Banks
(Management & Miscellaneous Provisions) Scheme, 1970, the
Central Government hereby nominates (he following pcr&ons
HS Directors of United Bank of India for n period of three
years commencing cm 27th Mwich, 2001.

1.

2.

3.

4.

5.

6.

Shrl Vikaschandra Shnkrishna .Chitrc,
Prof, and Director,
Gokhale Institute of Politics and
Economics,
Pune. -

Shri Ram K. Gupta,
Retd. DMD.
State Bank of India,
E-25, Gitanjli Enclacc,
New De]hi-110O17.
Shri Hrishike^ Bhatrncharva,
Prof., I1M,
49E Palm Avenue,
Kolkata-700019,
Shri Supratim Sen,
Businessman!
M-5, Karunamoyee,
Salt Lake City,
KoIkara-700091.
Shri Mnkul Roy,
Social Worker,
53, Ghatak Road,
PO-KMichra Para,
Distt. North 24 Parganas-743145.
Shri Dilip Phuknn,
President,
All Assam SSI Association,
DIGONTO.
Zoo-Narengi Road,
Gttwahati-781021.

Jn pursuance ol
Clause (h) of
sub-section (3)

read with Sub-
section (3 A) of

Section 9 of the
Banking Companies

(Acquisition and
Transfer of

Undertakings)
Act, 1970.

-do-

-do-

-do-

•do-

-do-

[F. No. 9/17/2000-B.O. 10)1
RAMESH CHAND, Under Secy,

N^v Delhi, the 27th Mfrdi, 2001

S.O. 750.— In exeicisj o.r the poweis cf.nf_ned by :,ub-
secticn (3) of Section 9 of the Banking Companies (Acquisition
and Transfer of Undertakings) Act, 1970 read with sub-clause
(1 > of Clause 3 of the Nationalised Bunks (MantiRcment ik
Misrclhineonri Pioviiion'O Sclicmo, 1970, VK Ccnlrnl Cmvern-
menl hereby nominates the following peiioiiTi as Directors
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of UCO Bank for a period of three year-* commencing nn
27th March, 2001.

I.

2,

?

-)

5.

6.

Shi i A. Sakthivel, In pursuance of Clause (li)
Businessman, of sub-section (3,) lead
Poppy's Knitwear, with Sub-section (3A)
33, M.P. Nagar, of Section 9 of the
Tiiupur-641607. Banking Companies

(Acquisition and
Transfer of

Undertakinps)
Act. 4 9 70.

Shri Bhalachandra Mahadev Bhido,
Retd. Deputy Managing Director
State Bank of India,
A-3, Baficshrco,
Shankar Ghanekar Marfi,
Pravhadevi,
Mumbni.

Shri Mnhcsh Kumar Bha£chandk:i.
Businessman,
23-B, Old Bali Ganj,
Circular Road,
Kolkata.

Shri Sanat Kumar Dutta, CA.
I-A, Raja Subodh Mullick Square.
6th Floor,
Kolkata-700(M3.

Dr. Ram Avtar \.idav.
Piof, of Finance,
University of Delhi,
D-I76, Ashok Vihar,
Phase-I,
Ddhi-110052,

Pi of. Mousumi Ghosh,
Prof, of Finance, KM,
JI5M\ Rashbehari Avenue,
3rd Floor,
Chandrani Jewellers Buildinc
Kolkata-700019.

-do-

-dd-

-do-

-do-

-do-

IF. No. 9/17/2000-B.O. l(iii|
RAMtSH CHAND, Under Secy.

New Delhi, tho 27th Maicli. 2001

S.O. 75 L.—In exercise of the pawers conferred lw sub-
section (.3) of Section 9 of the Banking Companies (Acquis-ition
und Transfer of Undei takings) Act, 1970 read with sub-
clause (I) of Clause 3 of the Nationalised Banks iMuna&e-
ment & Miscellaneous Provisions) bchenn;, 1970, the Central
Government hereby nominates the following persmif as
Directors of Indian Bur.k for ft period of three years cum-
mencing on 27th Maich, 2001.

1.

2.

3.

Shri Chinnamanur Rajamani
Muthukrishnan,
Prof. I1T,
Madras,-600036.

Shri Mosur PattaHiirama
Radliakrishnan,
Retd. DMD,
State Bank of India,
East Coast Road,
Neclankarai,
Chennai-41.

Shri Parampally Vasudeva
Malya,
Ex-Chairman,
ICICI Bank Ltd..
Fl.it No. 702, Building 14,
HijBfiiri Siddanachal,
Pokharan Road No, 2,
Thane (West).

In pin nuance of Clause
(h) of sub-soctbn (3)
read with Sub-scUion
(3A) of Section 9 of

the Banking Companies
(Acquisition and

Transfer of
Undcrtaki rms)

Act, 1970.

-do-

do-
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4.

5.

Shri P. V. Indiresan,
Former Professor,
IIT, Madras,
B-57, Hill View Apaitmtnts,
Vasant Vihar,
New Delhi-57.

Shri Mahesh Dutt Sharma,
Retd. IPS,

In prusuance ofClause(h)
cf sub-.section (2) read
with Sub-section (3A)

of Section 9 of
Ihc Banking Companies

(Acquisition and
Transfer of

Udertakings)
Act, 1970.

-do-

6.

N-32, Sainik Farm,
South Avenue,
New Delhi-62.
Shri Shlvajirac Nanasaheb
Satpute,
Advocate,
Satpute & Company,
235, P.D. Mello Road,
Near GPO, Fort,
Mumbai-400001.

do-

[F. No 9/17/2000-B.O. I(iii)]
RAMESH CHAND, Under Secy.
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MINISTRY OF PETROLEUM AND NATURAL GAS

New Delhi, the 29th March, 2001

S.O.75^—whereas by a notification of the Government of India in the Ministry of Petro-
leum and Natural Gas number S.O. 920 (E) dated the 6th October 2000, issued under sub-
section (1) of section 3 of the Petroleum ;ind Minerals Pipelines (Acquisition of Right of User in
Land) Act, 1962 (50 of 1962), (hereinafter referred to as Ihc said Act) Lhe Central Govrnment
declared its intention to acquire the right of user in the land, specified in the Schedule appended to
that notification for the purpose of laying pipeline for transport of liquid ;;as through Kandla Jniruv^ar
Loni pipeline Project in the State of Haryana by the Gas Authority of India Limited.
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And whereas, copies of the said Gazette notification were made available to the public on
15th day of October 2000;

And wher.as, the Competent Authority has under sub'-section (1) of section 6 of the said
Act submitted rcpo t to the Central Government:

And further wheras, the Central Government has, after considering the said report, and
decided to acquire the right of User in the lands specified in the Schedule appended to this noti-
fication;

Now, therefore, in exercise of the powers conferred by sub-section (1) of section 6 of the
said Act, the Central Government hereby declares that the right of user in the said lands specified
in the Schedule appended to this notification is hereby acquired for laying the pipelines

And, further, in exercise of the powers conferred by sub-section (4) of that section, the
Central Government directs that the right of user in the land shall instead of vesting in the Central
Government vest on this date of the publication of this declaration in the Gas Authority of India
Limited, free from all encumbrances.

SCHEDULE

Disit.

Faridabad

Tehsil

B;illabhgarh

Village

Sihi

Survey No.

129/23
22/1
21
113/6/1
5/1
112/21
20/2/1
11/1
10/1

1
104/25/1
16/2/1
16/1/1
15/1
6/1

5/2/1
5/1/1
94/:>5/l
16/1
J5/I
6/1
5/1
87/25/2/2
25/1/1
16/1/1
16/1/2
15/1

6/2
5/1
4/2
75/25/2/2
142/9

10

TOTAL

Land to be be acquired for
R.O.U. in hectares

0'0600
0.0800
0.0440
0.0025
0.0200
0.0125
0.0250
0.0250
0.0225
0.0050
0.0250
0.0125
0.0P5
0.0250
0.0250
0.0225
0.0025

0.0250
0.00250
0.0250
0.0250
0.0250
0.050
0.0200
0.0125
0.0125
0.0250

0,0250
0.0200
0.0050

0.0125
0.0084
0.0109

0.7033
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1 3

Mujheri

Total

4

" 18/9
8/1
7

6/1
17/10

9
8
Cart track

5

0.0293
0.0402
0.0402
0.0402

0.0402
0.0402
0.0369
0.0369

0.3041

[No. L-14014/6/2000- G.P. ]

l.S.N. PRASAD, Dirpcior (NG)
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New Delhi, 4th April, 2001

S.O. 75.1.—Whereas it appears to the Central Government that it is necessary in the public
interest that for the transport of natural gas from Kuthalam—T to Maruthur TNEB Gas Pipline Pro-
ject in Tamil Nadu Stale, a pipeline should be laid by the Gas Authority of India Limited,

And whereas, it appears to the Central Government that for the purpose of laying of the
said Pipeline it is necessary to acquire the right of user in the land under which the said Pipe-

line is proposed to be laid, and which is described in the Schedule annexed to this notification;

Now, therefore in exercise of the powers conferred by sub-section (1) of section 3 of the
Petroleum and Mineials Pipeline (Acquisition of Right of User in Land) Acl, 1962 (50 of 1962), the
Central Government hereby declares its intention to acquire the right of user tlierin;

Any person, interested in the land described in the said Schedule may, within twenty one
days from the date on which the copies of this notification as published in the Gazette of Indi i,
arc made available to the general public, object in writing to the acquisition of the right of user therein
or laying of the pipline under "the land to the Competent Authority, Ga» Authority of India Limi-
ted, Cauvcry Basin, Nagapattinam, Tamil Nadu.

SCHEDULE

District

1

Nagapattinam

Taluk

2

Mayiladuthurai

Village No. & Name

3

51, Kuthalam,

Survey No.

4

490
493
492

Area to be Acquired
for In tied.

5

0.09.0 ~
0.17.0
0.02.0 GP.
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I

Nagapattinam

2

Mayiladuthurai 51 (Cufthala n

4

500
648/1
648/2A
647/1B
647/2
77/1
* 1

548

Total

5

0.01.0
0.05.0
0.03 0
0.00.5
0.06.0
0.11.0
0.05.0 G.P.

0.59.5

Nagapa'tinam Mayiladuthurai 51/2, Umambalpuram 487/7
487/9
478/1A
478/1B
478/2
480/3
649/1A
649 IB
652/2
652/3
652/4
662/
659/3
654
660/1
660/2
669/1
669/2
669/3

Total

0.U6.0
0.06.0
0.09.0
0.01.5
0.05.5
0.18.0
0.07.0
0.05.0
0.03.0'
0.06.0
0.11.0
0.01.0 G.P.
0.05.5
0.00.5 G.P.
0.26.5
0.10.0
0.02.5
0.15.0
0.02.0

1.41.0

Nagapattinam Mayiladuthurai 52, Kshethrapalapuram 114/2
113/1B
113/1C
117
128
127
125
126
129/3
190/4
190/5
190/8
191
194/1A
193
192/2
192/4
195
115/1
115/2
115/3
U5/4B
116

Total

0.02.0 G.P.
0 00-5
\r • \J\J *J
0.05.5
0.00.5 G.P.
0.03.0 G.P.
0.18.5 G.P.
O.U.O
0.05.0
0.01.5
0.01.0 G.P.
0.02.5 G.P
0.01.0 G.P.
0.03.5
0.07.5
0.02.0 G.P.
0.00.5
0.02.5
0.00-5 G.P.
0.00.5
0.06.0
0.06.0
0.04 0
0.03.0 G.P.

0.88.0
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1

Nagapattinam
2

Mayiladuthurai
3

71, Scnniyanallur

4

50/1
50/7
50/8
50/10
71/14
72/1
72/2
78/1
78/2B
78/4
170/1
172/2
172/4
174/1
183/1
183/2
188/1
188/2
188/6
187/1
J86/3
71/5
71/15

Total

5
0.16.5
0.04.5
0.04.5
0-03.5
0.03.0
0.05.0
0.00.5 G-P.
0.07.0
0.05.5
0.04.5
0.14.0
0.06.0
0.03.0
0.09.5
0.10.5
0.00.5
0.07.5
0.01.5
0.04.5
0.01.5
0.01.5 G.P.
0.00.5
0 01.0

1.161.0

Nagapattinam Mayiladuthurai 70, Melaiyur 22/2A
22/2C
23/1
23/8A
24
41
43
44
45/1
45/3
46/1
61/4A
61/6
61/1
89/4
89/5
89/8A
89/8D
89/8F
89/8G
90
111/4
111/5
111/8
110/1A
110/1B
109/1A
109/4
109/13

0.04.5
0.14.0
0.06.0
0.04.0
0.01.0G.P
0.01.5G.P
0.07.0
0.07.0
0.12.0
0.00.5
0.14.5
0.02.0
0.02.0
0.02.5
0.08.5
o.oi.o
0.06.5
0.02.0
0.05.0
0.03.0
0.02.5 G.P
0.07.0
0.04.0
0.07.0
0.02.5
0.01.0 G.P
0.00.5 G.P
0.05.0
0.01.0 G.P
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1

Nagapattinam

2

MayiladutiiuHii

3

70, Melaiyur

4

109/17A
109/20
109/21
109/22
109/25
109/27
109/30
109/31
108/2
108/17
108/49
107/2
107/3
107/9
107/12
107/11
107/19
107/17
107/22
107/18
107/27
107/28
107/31
107/42
107/41
106/1
105/1A
105/2
119/2 A
I19/2B

Total

5

0.01.5
0.06.0
0.03 5
0 02 0
0.00.5
0.02.0
0.05.0
0.02.0
0.00.5 G.P
0.02.5
0.01.5
o.oi.o
'0.00.5
0.00.5
0.03.0
0.00.5
0.00.5
0.00.5
0.01.0
0.00.5
0.03.0
0.00.5
0.05.5
0.01.0
0.02.0
0.10.0
0.07.0
0.01.0 G.P
0.02.0
0.01.5

2.03.5

Nagapattinam Mayiladuthurai 81 Perumaikoil

80 Maruthur

90
89/1
89/2
82/2
80
91
135
136/3A
136/3B
138
141
142/1
144/1
85/2

Total

16
20

Total

0.01.0 G.P
0.01.5
0.15.0
0.03.5
0.17.0
0.05.0 G.P
0.02.0
0.04.0
0.00.5 G.P
0.09.0
0.01.5 G.P
0.23.0
0.17.0
0.08.5

1.26.5

0.12.0
0.01 .0G.P

0.13.0

[ File No. L-14014/6/'0l-G.P]
T. S. N. PRASAD, Director (NG)
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New Delhi, the 10th April, 2001

S.O. 754.—Whereas by a notification of the Government of India, Ministry of Petroleum and Natural Gas
No. S.O. 3399, 3371 and 3372 dated the l l th November, 1999 read with No. S.O. 12 and 13 dated 01-01-2001
issued under Sub-section (1) of Section-3 of the Petroleum and Minerals Pipelines (Acquisition of Right of User
m Land) Act, 1962 (50 of 1962) (hereinafter referred to as the said Act), the Central Government declared its
intention to acquire the right of user in the lands specified in the Schedule annexed to those notifications for the
purpose of laying pipelines for transport of Natural Gas in tho State of Gujar.it from Hajira in District Surat to
Dahcj in District Bhamch by the Indian Petrochemicals Corporation Limited;

And whereas copies of the said Gazette Notifications were made available to the public on 20th January, 2000
and on 2U-O1-2OO1, respectively;
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And whereas, the Competent Authority has under sub-section (I) orsection-6 of the said Act submitted his
report to the Ceitral Government;

And whereas, ihc Central Government has after considering the said report, decided to acquire tie right of
user in the lands specified in the Schedule appended to this notification;

Now, therefore, m exercise of the powers conferred by sub-section (1) of seclion-6 of the said Act, the Central
Government hereby declares (hat the right of user in the said lands specified in the Schedule annexed to this noti-
fication is hereby acquired for laying the pipelines ;

And, further, in cxtrcise of the power conferred by bub-section (4) of si ction-6 of the said Act, the Central
Government hereby directs that the right of user in the said lands shall instead of vesting in the Central Govern-
ment vests on this date of the publication of this declaration in the Indian Petrochtmicals Corpojaticn Limited,
Daliei. Distt. Bharuch.

SCHEDULE

Distt. : Bharuch State : Gujarat Area

Name of Village

of"
An/bh'Jn

Bhadbhut

Name of Taluka

(2) ~

Vagni

Bnmieh
Bharuch

Survey/Sub Division
or Block No.

" (3)

656-Pan
GIDC Rasta
51—Pan
Narmada River

Hectare

(4) "

oo~
04
00
01

Are

(5)

- —Qy
53
18
51

Centiare

" (6)

86
74

05
40

[ F. No. L-14014/11/99-G.P. (Vol. V)]
J. S. N. PRASAD, Director (N.G.)]

MINISTRY OF LABOUR

Now Delhi, Ihe 14th MiuUi, 2001

SO 755,—In puisuance oL Section 17 of the Indusliial
D spute AU, ]<*47 (14 of 1947), the Central Government
heieby publishes the awaid of the Cential Government In-
dliibiiial Tiibun.il No. I, Dh.inhad JS shown in the Annexuro
in the Industrial Dispute between the employeis in ielation to
Ihe management of M/s, BCC fid. and their workman, which
Vis m-cived by the Cential Government on 9-3-2001

|No. I-2001?'(15)/91-IRfC-I)]
N. P. KFSAVAN, Desk Officer

ANNEXURF.
EFFORT- Till- CFNTRAT GOVERNMENT TNDUSTR1AI

TRIBUNAL NO. I. DHANBAD
In the mattci of a refeicnce under Section 10(lXd)(2A) of

the Industiial Disputes Act, 1947

R^feiencc No. 128 of 1991

1012 C,]|7001—3.

PARTIES-

Employers in relation to the management of M/s, Bharat
f nk'ng Coal Limited

AND

Then Workmin.

I'RT Sr.NT :

Shn Saiiu Prasad. Piesiduic Officer.

APITRANCES :

Foi the Employeis : Shri H. Nuth, Advocate.

for the Workmen : Shri D. Mukherjee. Secretary. Bihar
Colliery Kamjjar Union.

STATH • Jharkhand. INDUSTRY : Coal.

Dated, the 20th February, 2001

AWARD

Bv Order No. L-20012(15>/9MR(Coal-l) detect the 13th
Novcmlw, 1991 thf Outi.il Grwciniiu-nt in the Ministiy of
Labour has, in exeicise 'of the poweis conferred bv clause (d)
of Rub-section (1) and bub-Rection C2A) of Section 10 of the
Indnstiial Dfspules Act, 1947, leferred the followina dispute
for iidjud'cation to this Tribunal:

'Whether the fiction of the management of MA. Bharat
CokfnR Coal Ltd, in cancellinu the Office Older
No BCCL/PA-V/Pmm'Jr. Watcheis/82/3478-3S8
dated1 19/20-1-82 viii" their Office Order No. BCCL/
P W / P r o m / J r Wnkher/82 dated 7-10-82 rccardina
placement .fS'in Aslam Sha'imam 3nd consequently
terminating his service is justified ? If not. to what
relief the woikmnn ia entitled?''

2. The brief facts; civins rise to this industrial dispute is
• Vint nn OITJCL- Ord< r No. TirCL/PA-V/Prom/Jr Watchers/
S2/1478-38R dated 19/20-1-82 was rsned under Ihe sirna1iiie
nf Dv Chief Personnel Mjnancr fNFF), a copy «'f (he order
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is r.\L, \V-I, Una oldei niCiiLiuns (hxt on the ic-iujiinnudu-
tiuii of isiiledion. Committee 13 employee;, including the con-
cerned peison. >\ JI nn Shadmaii', afjUitd to Vig iance and
t'CCLirili Depaitmi.nl ha\c been tound suitable foi p'iiccm.nt
as Jr. \V..lLhcis 1,1 die st-ah: of Ks. -160—Jd—iJkjjioic, A-.
per ihij Ulhee Older lac imiLi i n< 0 wrikman, Aslam ijliadnum
lias joined in the toicnoon i'l 2J-J-S2 as Fr. Wakliei. luc
iiidi'iijzcmeiit subsequently by another Office Older No. B u ).
l JA-\ /Piom/Ji . W.uchejs/82/5^03-^2 dmed 7-1 u 82 uru'ci
the sigiit'ttuic i>i B. IV I'rasad, Addl. Chief Personnel Maujgei,
was pleased to <_ant.Ci the promotion oidcr daU'd 19/20-I-N2
i.e. th .̂ pkiienieni ol the uonccined workman, Asiam Shadmam
and 2 others as Ir. WMchi-i i, Tin; sponsotmg union i.i:.
i'-luii (_o]lj'*iy K niyji- Union has wised the present disput
L-hallentj-ng the oidci Oi caiitelldtiini issued bj tl^ At ill.
Chin 1-ViSCMuei M_ndai.i which is E.vt. W-2 and has chined
tein-iiatemtnt of the concerned workman, Md, Aslam Shad-
mani with full back wages.

3. The case of (he concerned v. nikman JS that he was
ordinal appointed as V.unty Foilowet on. /-11-H1 but lit
was actually rendering the services to M/s. B.C.C.
I td. and that lor ull juni-ij.so-. the management of M/s.
BCC, ltd. was lli'1 err.f li yei of the concerned voikinun.
On the recommendation or the then Chief of S-cemity ot
M/s. B.C.C. Ltd lrmny followers wcie it uiilaiised in the
employment of K, s. B.C C. I.til. 'Ihe concerned woiijnan
aionewitli urie1" woikmen \> ere p'omoted/pljecd as
1: Wutcheis by Office Oidei d-'ued 19/20-182. Tie con-
LCinn1 woikinun hid been working as Ir. Wntclici ciiiuinuous-
ly and has put in contiiunus service or 240 dajs _ltend,mce
in each calendar ycai, hu aJJ of a sudden Die srivice uf the
vimceined wor'.m&n w.is leiivunated by OffLi i':der dated
7-10-H2 under the signature ol B. N. Pra.ad, AddJ, Chici
I'ersonnd W«n <>er en the y uiind ui eiioik-ous placement.
The ifivn.1.- of the couctricd woikm.m was terminated with-
out alF'.Nd, lit tin1, dppdrtiioiiv to the Lomeireo" uoikmin and
in violation of ^nncip'1- of iialmal jiattcc and also ivithont
following rnandntory p.o'jsion of Section 23P of the 1,D.
Act. r'heiefore, th1' :i"iisonnn union nised an, ltidustiiaJ
dispute for rcinbtai?m*"iit with full back wanes on the basis
(1f vihith the en e ha1; b.en retired to this Tiibnnal.

4. The case of the mari.^rmi'iU of MA. B.C.C. Lid., on
ih'j nthe h.;.iiil, r, th t Ihr i -h rcn'.e bv the Ccntuil tJoveiu-
ment is bad m law . nd on Lict nnd t|-e same is i ot m.iin-
t.jiiuMe. ACLOIcling; to them, uftrr its foimnt>on M/s. B.L C.
l td jocjuued1 sJiM.cs of Home Guard from the Government
uf Bihar tempo j'ily T.ll posting of C.I.SF under C I.S.F.
JJoice Aet, I%M. 'I he f . l .SF was posted sometime in the
yenr 1979 and afl r thc-'i pc-lMe. the seivicei uf Bihar Home
Cm,ud was lelmncd I" Bihar Gcv-Mnnvnl. When Bili.ir
Home Cutid pci'-onncls vete depuk-d the Commandant of
Home Guaid had appointed many rioinc Guaid followejf fur
cartyiny water, cooking fewds and as barbn\ v/asheiman
e'c. who lie called as Home Guard follower* Whi.il Home
GiTiid persi>nneh wore returned hack to Bihai Government
some of the Home Guaid followers were absorbed in C I S F.
undei C.I.S.l. Act, 1%8 and C.l.S.F. Rules, 1969, as pci
theii leiiuircnient and test of the C.l.S.F. followers weie left
out The Ciineinmcnt of Bihar usi-.'d to pay the Hume Gtiatd
followers which weic icimburscd by M/s. B.C C ltd. Thus
Iheic was no employe!-employee rcl.ih'onship between C.I S.F.
force posted and M/s B.C.C. Ltd or between Home Guaid
followeii and M/s, BCC. Ltd The '.'stabhshment, office of
CS 'D I.G., B.C.C.L. is not i ni'ne under clause-L of Section
2 of the Industrial DKput s Act, ]y47 jcrd with Section 2(i)
fi[ the Mine? Act. 1^52 rheiefore, nccorJing to the manage-
ment. the concerned workman, AsUm Shadmani is not u
person. crupK>jed in a mine und is not a 'vorkin.'n under
Section 2(i) of the lriJustrii I Disputes Act. He was an intep-
lal p:'it of the Poli:e S"ivice/Milit,:ry Service and tliere can-
n'ot bj .my indus'ii,il dispute hi irrrct of .i person who is
not ii \ulrknian under Industrial Disputes Act "Ihcie wcre
Mltocilh.', 5lJ number of followers: cngafied by Home Guilds
duiini; the nenod they wne deputed in M/s. BCC. f td out
or whom 37 followeis were renulari'-i'd in the emnloymont
of C I S F > hlle 2~\ tiflcoir' weie left nid thoii srrvces we'e
terminated h'1 CIS.F. Tn pist idso Home Grrard followeis
iaii-cd .in mdijsln.'il dispute V'hieh vas icfcned In this Tri-
bunal, birl v as rejected bv Central Government Tndul<iml
T'ilmtf] "\'(i 2 OhrinhHil, on heinw tiansfeired to Tribunal
No. 2 fiid in thi't aw' i j il Itn- bi--n held fh.-t the Cuv M!

liu^i iiiixi'Tit was not an appiopiiatc Government with idpctf
to Itome Guard lotlowcra, thcrcloie the reference was jeject-
cd. Further, accordinj; to the management, legulnri&utiun of
Ashiin Sliadmum 01 • i' i-c n.d vvuikman and ftw personi
weic wade by some intciesled petsoHs with an ultcuoi motjve
.Hid tiny wen. L-iioncousJy promoted and us soon as H came
to the nctnc ot higher authority they passed an oidci toi
L.Micellplion by OHice Older dated 7-10-82. As n matter of
tact Aslain Hliadmani was inducted by the then C.I.S.K i'i
SwuuLy Oepartmcnt at a. daily wajje of Rs, 12 pei day which
w ij not ctvred by any sanction of B.C.C.L. nianagement ol
by fdUivvinp M regular piotedure of recruitment as lttid dovvil
b; the cornpt'iiy and1 for that M/,s. B.C.C. Ltd. is not res-
pv.'n-.ible. Such appointment amounts to cntty into service
Liii'iirgh ba k dooi. He was engaged only in C.I S I". Coips
•..nd c-iabh'hnicnt and was nevci engaged by M/s, B.C.C.
Ltd. ::\ any of id units and establishment fin doing the jeb
of H.CCL noi the D.I.G., C.I.SF. was cvci djlegated any
person to B.C.C. Ltd, He IVJS nevor appointed as secunLy
lollower by M/s. B.C.C. Ltd., thcictote there is no question
of giving him promotion to the pest of Jr. Watcher. Further,
according to the Management, MAs. B.C C. Ltd. has aheady
got surplus manpower and it is iir,t possible for M/^. I iCC.
Ltd. to give employment to the concerned woiLman who
wants employment by back (loot method. Further, according
to them, his placement was cancelled by order dated 7-10-82.
But the ptescnt dispute has been taistd afl.-r a long di'l.iy
and on that .score als> he is not ttntitled to any relief, The
nwnagemrul has denitd that the cencernrd woikman IIHS put
in more than 240 dajn atttndanoe in a calendar year. Since
he was not a workman of M/s. B.C.C. Ltd,, tix-:i fore, theie
it no question of followin,; mimd.ttoiy provision of Sect'on
25-F of the LD. Act

i Thus, tmra the pleadings of the paitks il is appaieut
ih t ti"- ('jiiccined -voikman \,as pluccd as Jr. Watcher by'
' i'e" iJ, toil ''5/2O-1-K2 and he has joined 'die post on 21-1-S2
vlirh wjj cancelled by the management b% OUv'i OrJei
dated 7-11' S2. Thu\ the concerned workman has admittedly
b. n wo'fin^ fir 8 months and 16 days. The management
1 is not p' • hued any attendance tcgister to show that dunns
'his period th" concerned woikman was absent fmrn dutv
Iheiefoie, it will be presumed that the concerned workman
i •'. put n'tendance for moje than 240 days. It is admitted
by Ih: nnniijjement that the management has not full ,v\cd
the p!-i:ediiic of Section 25-1-" of the ID, Act nor thev have
f Is. £_(i any appoi tunily of showing cause before cdAcelhni; ll".r
Honing of the tone iIT d woikman as Ji. Watclier. The mnfi-
iiceme-it Iris disputed that the concerned woilmun w^s not
.'Pointed h\ M/s. UC.C. Ltd., rather, he was appointed by
D [ G. ot C.i.3.1'". Theieforc, he is not a workman of M/s.
H f r . l td nnd. ihei;1 is nu relationship of emplovvt and
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and M/s, B C C . Ltd. Hut the tact th.it the concerned woik-
man was pKircd as Jr. Watcher as per Office Order of the
niniiugcnijiu of H C.C. l td . issued by Dy. Cluef Personnel
Moin'w (NEE) of B.C.C. Ltd. by Office Order dated
l ^ O 1-82 is admiltcd by them. They have also admitted
th a as pei thU, order the concerned workman has ioined in
flv olli..- of O.I G./Chief Vigilance Officer of M/s. B.C C.
Ltd. on 21-1-82 nnd since tl en he was woiIcing till the Office
Mr .̂T rlnted 7-1^-82 was issued cancelling his placement on
the L-i-iiund of cnoneous placement. Thus, it is apparent that
(he concerned workman had rendered service for K months
;ind ifi cl iys which becomes More than 240 days in a caiend.yi
vi-iir ut (hi" limi: v hen his r,i i\iucs were K'lininated by Hie
maiiiigement by issuing n siviiple Office Ordtr dated 7-10-S2.
Wliisu the eonce ned workman had woiked for more than
S months i^ n fr, Wulchet in the office of the Chief Visilnrve
Officer of M/s. B.CC. Ltd. he becomes a workman of MA-
B C.C Ltd. and by no account of any arRunicnl he cannot
h'1 irii'l^d not to be a workman of M/s. BCCL. Thcieforc.
on the ii1e[,(jinp of M/.s. B.C.C, Ltd. it 'is apparent that the
id itiiriship oi cmployei and employee lias been established
tlir moment ihe Office Ordej dated 19/20-J-82 was issued and
ih: Loncdned woil.man has joined as Jr. Watcher in the
i-fUe i;f Chief Vioiliince Ofncirr of M/s. B.C.C. ltd. aiv!
v • ke<l (lice til] the Offici? Order dated 7-10-82 cimfdline
the earlier order was issiu'il. Buf by that l-me lie has <.cr-
t.n.ilv put in more tlinn 2-10 days attendance and In s'i'ch
c isr the nuii-ingemcnt's plea that without compIyinR of Section1

°S-F Midi woikmen ean b<- Icrinlnated oi his service can
bt. d'sponsed v ifhouf foTlov,ing the Seclion 25-F of the Act
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Admittedly before cancelling the order ot placement of the
LoiiLcrncij workman as Jr. Watcher he was noi £iven any
opportunity by me management of M/s, B.C-C. Ltd. and
on Uus SLOIC it appears tnat the pnnciplc oi natural justice
lias been violated. It is settled principle of law that it any
workman who lias rendered, more than 240 days attendance
in a calendar year cannot be teiminatcd without giving him
any opportunity 01 explaining or without compliance 01

'Section 25F ot the l.D. Act. The management hat, examined
oue witness, Ashok Kumar Sinlia, who is woikmg as Head
Clerk at Security Headquarters of IJCCL. He lias come to
.say that Home Uu<nds were deptried to guard the propcitics
01 BCCL on deputation basis and al Hie time when Home
Guaid tolloweis woe appointed by Home Guard Unil, BCXL
has nothing to do with the appointment of these Home Guaids
01 Home Guard followers. He has admitted that when
C.l.S.F. took chaige some Home Gii.u'd follower were regu-
liii iccd in the service of C.I S.F. 1 le has come to say that
though the concerned workman was never appointed by

1 IK C L, but hi' name was considcicd by JJ.l'.C. while cou-
sidcnng the piomotional matter of other voikmcn. He cannot
bjy it the claim of the concerned workman was coticct or
/id. He has admitted that many Home Guaid followers have
been appointed by B.C C. Ltd. as Geneial Mazdoor Cate-
goiy-l and for that purpose he has also ptoved certain docu-
ments, which lihvc. been maiked Ext. W-J seiies and Ext.
VV-2. He has also proved ccitain older passed by Aiun Rov-
Commandant, which nas been marked Lxt, M-l and M-l/1
'1 he management has not produced any notcsheel explaining
the circumstance under which order cancelling the pLicem-iii
of the concerned workman was issued. On behalf uf tlit;
voikinan the concerned workman has examined himself and
he has stated that lie was appointed as Security Follower by
the C hicf of Security at Jcalgora collieiy on 7-11-81 and was
leyulaiipcd in the post of Jr. Watcher on 21-1-82 and1 on
Iht- basis of management's letier datLJ 7-10-82 he was stopped
tiom work with cilect fiom 22-10-82. He has said that he
was seived with neither notice nor he. was paid liny com-
pensation. He lias clearly stated that he has woikcd for
more lhan 240 days m a calendar year. He has claimed to
be itiinsLiteil with back wages.

6, Thus, liom the mateiials available on rei-ord, I find that
the concerned workman who was woikin^ as Jr. Watcher and
had'woiked for more thin 240 days in a calendar year lus
been lei minuted by the management in the gaib of an Olficc
Urdci cancelling his oidei of placement aftei he has rendertd
moi\. than 240 days work without giving him any orvpoitu-
nity to hear oi show cause and also without giving him any
notice, notice pay or retrenchment compensation as provided
under Sc.iion 25 F of the l.D. Act. Section 25-F of the
1 l>. Act is very muih clear th:a no woikman employed in
any industry who had been in continuous service for not less
than one year under an employe shall be retrenched by
that employer until tho workimn l^.s been givi;n one month's
notice in writing indicating the reason for retrenchment and
the peiiod of notice has expired or the woikman has been
paid in lieu of. such notice wage-; fOi the period of not <_e
anil the workman has been paid at the time of leiicnchment,
retrenchment compensation and notice in p; escribed manner
is se.vod un appiopnale Government, Sccl.in 25-B defines
continuous service and 240 days service in a calendar yeai
!MS been tie.tlcd as one yeai's service. Therefore it is evidcni
that the termination of the concerned workman by way o(
cancelling ol Ofhce Ordci dated i9/20-1-82 bv sub'cqucnt
CJtfice Ordii dakd 7-10-82 is nut ai all juslillfjd.

7. 1 he mnn.ij.emenl h.ts taken a plea that placement of the
concerned woikmuu was cancelled in tho month of October.
ll)S2r but the present'dispute has been raited by the spon-
soring ui'ion alter murh delay and the picsent dispute has
hecn iefen?d aflcr lapse of about 8 years in the }e.ir ]')yi,
therefore on this score the dispute has become SITIC and the
concerned workman is not entitled to any ie]ief.

S, The latest settled view* of the Hon'ble Supreme Coin'
Is lh.it on the ground of dolay relief cannot be denied ai
test, the av ard can be so mounlded that Ihc period of del,,
cm be cj-e'uded for the purpose of giving iclief rcgaidinj;
hack v, iws and other cnrsequential berteTits. Since thcic is
no limitnlion-picsriilied in (lie Tndustiial Disputes Act, the'e-
fnie (in-e ,i t<- 1,,'|,1 ihal the tcrminfltinn of the concrnicd
v.oikin.n is illegal iciief of reinstatement cannot be refused.

Ai best ho will not be entitled for ba<.L 'vages because of
udav in K.i';nc ihc industiial d'si>me. Furthermore, the con-
ceined workman has cdmir.ed I'I-I S.IT.C aftei 1987 he is
ri«cLising us a:i Advocate and theretoie it is, uppaiont that
he is fiaijifiilly employer after 1987. Although he was id'e
bffoie 1987 but because there is inoidinance delay in laising
industrial dispute he is not entitled for any back wages cither
puci to 19H7 oi aftci i'JR7 firstly en the ground of delay
and v.'conily i<n the gtound of gainful employment of the
con.cined workman.

f>. In llu icsult 1 lender—-

AWARD

I nat the au'lRi.i of the mniiagement oi M,'s. ii C.C . Ltd.
in ci-ncellmc the Ollice Order No, BCXL/PA-V/Piom/Jt.
Wmcheis/t:2/3478-38S daied 19/20-1-81 vide OiTicc Oidot
Nu. BCCJ -l'A-V/Prom/Jr. Watcher/82/52502-522 ifated 7th
Oi tune, 1US2 regarding placement of the concerned work-
man, Md. Aslnin"shadmaii', and subsequently toi urinating his
service is IVJI justifitd and he is eniilled for lC'nstalemenf bid
\i. ithout batk vvajjes.

SARJU PRASAD, Presiding Officer

New Delhi, the 14th March, 2001 *

S.O. 756.—In pursunn.v of Section 17 of the Industiial
Dispute Act. 1947 (14 of 19471, <he Ccntial Government
hereby publishes the awaid ol (hi? Central Government
Industrial Tribunal, No. J, Dhanhad a-, sl'own in the Annexuio
in the Industrial Dispute between the cmployoii in t .'icat'Oii
tc the management o£ M/s. ECO T.td. end then wjrkman,
which was received bv the Central Guu'.nmi.'nt on H-3-2001.

[No. L-2(IO1-V15S'91-IR(C-I)|
N. P. KKSAVAN, D?'k Oflie.r

ANNEXURE

BHFORP THE CENTRAL GOVFRNMI NT INDUSTRIAL
TRIBUNAL NO. I AT DHANBAD

In Ihc matter of a reference un.hr «ertun H)(1)(J)(2A) (if
the Industrial Disputes Act, 1947.

Refcicnce No. ]8 of 1992

PARTIES :

Employers in relation to (he nmn.ii7i.menf of Bahhori
Hydroraininfi Project unJci Putki Balihari Aiea of
MA. B.C.C. Ltd.

AND
Their Workmen

PRF.Si NT;
Sliri Sarju Piasad.

Presiding Offlocr,
APPfARANCIS:

Kn the Fmployers : Shri II, N.ilb, Advocate.

For the Woikmen/Union : Shri S Hose and Shu S, S
HhalUicherjee.

STATF : Jhiithnad INDUSTRY: Gial
Dated, the 27th February 200]
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AWARD

B> Ord̂ -i ho. I. .1 )OI2(15ri)/9M K, (Coal-1) dated 'nil' the
Cential Government in the Ministiy of Labour has, in exer-
cise of the powers confened by dai'se (d) of sub-section (I)
and sub-section (2A) of Section 10 of the Industrial Disputes
Act, 1947, lefoned the following dispute foi adjudication to
this Tribunal :

' Whether Sliri Jhainan Ram arid 12 other contractor
workers arc workmen ot tne Bahhari Hydromimng
Project of M/s. Baarat Coking Coal Ltd. and
whether the demand that these peisons be regularised
in the services of the said management is justified V
If so, to what relief are these peisons entitled ?"

2. Thij, dispute lias been refeued by the Central Govern-
ment in tho Ministry of Labour to decide whether Jharnan
Ram find 12 other contractor woiKcrs are the woikmcn of
the Bahnari Hydromming Project of M/s. B.C.C Ltd. and
whetha the demand that these poisons be regularised in the
services of the said management, I ; justified ? If so, to what
relief arc these persons entitled ?

2. The ca~,e of Hie concerned puri'ms have been i.pon'ored
by Rashtriya Colliery Mazdoor S.nvh. The written statement
has been filed by the Sccretaiy ot. the sponsoring union
iv which it has been asserted th.it Jhaman Rnm and 12
other persons named in the atiTK\mj to the erdei 01
reference have been engaged in the job of stone cutting,
coal loading and unloading, heavy tyndil with special skill
for installation <-nd diMUemlirif> of sophesticatcd machinenes
during the years 1986, 1987, 19HK and 1989. They were
working into1 underground mine uiidi-r the diieel M.puvi>kin
of Supervisory Staff of M/s. B.C C. ltd. and the tools and
materials and implements required for performance of the
j'ob woie being supplied by Ihe company and the management
also administered disciplinary actio/i. Thus, they have pio-
duccd goods and services for tin; beneiit nnd interest of the
company. Their attendance has b^cn maiked in Form 'C
register by the attendance clerk ol Ilie company. The fiuihci
case of the sponsoring union is th.it although the concerned
persons were not working ujiiK'r anv contractor but the
management has turned them contractor woikers of ihc
contractor, Jagdish Pandey and 13 Singh, but none of Ihrm
was owning any licence under the Contract Labour (Regulation
and Abolition) Act, 1970. These people were not contractors
but middleman or labour supplier to avoid direct jjavment
to the workers and also to deprive them from f;ie benefit
of NCWA. These woikers have been engaged in prohibited
categoiy of job and also for pei rrmir.-Pt arid peiennia! naluic
ot job. Thercfoic they are enl'fJiil for regularisaticn as
permanent workmen at Bali'ian Kydi'imiiiinc Proj vt undei
Puiki-Balihaii area of M/s. H.C.C. T.td.

3. The management, on ihe o'.xf hand, Im pleaded t'-at
the concerned persons, namely, Jhaman Rnm and 12 others
wcru engaged through cmliticior as pei work ordei allotted
to the conti actor, but it is incorrect to say that th-y >vpr«.*
engaged in the job of stone cutting, coul Ioadms and un-
loading, heavy tyndel with special skill for installation and
dismentling of sophesticnted matl iSeries. They were engaged
in temporary and casual nature ot j ib available fiom time
to time under two contractors, Jagdish Pandey and D. Singh
and it was the contractors who were making payment of
wages to the concerned peiscns. The oincers of M/s. B.C.C.
Ltd. were simply supervising (he pavment as a principal
employer. Further, according to the management since the
establishment of the n\ana {ereinl has never engaged for moic
than 20 persons as contratfiu Lbouiers nor the contractoi
was engaging more than 20 persons there is no implication
on Contiact Labour (Regulation it Abolition) Act, 1970. The
concerned persons have never woikeJ regularly on neimnnpnt
or perennial nature of job. thcii-foro, then- is no question
cf regularising them as employes of M/s. B.C.C, Ltd.
Thereforo they arcs not entitled fui regnlarisation as reima-
ncnt employees of M/s. BCCL. 1 hey have further pb ailed
that M/s. BCCL has <jot stupid wo'k force and tlvrefoie
they have got no need to appoint ary inither workmin. They
have also pleaded thnt the ref<.ie:n.v ;s bad because there
Is no relationship of employer and cmpl'ivec between the
management of M/s. I1CO -ind d.e concerned rersons.

4. Thus, according to the pleading of the parti ••= find nl-o
pccordins to the ieferencu thi ft^t question to b° di'cided

in this reference is whether the .oncorned persons jie woik-
nien of M/s. B.C.C. Lid. end (l.ex tin, second question to.
be decided is whether they aie cm'tied foi regularisation
as employees of M/s. BCCL, if ao, to what r-ilci they are
entilted ?

5. FINDINGS :

Point Nos. (i) & (ii):—

The sponsoring union in urdei LU piove that thi- concerned
persons arc the workmen of M 'E BTPL haie examined lour
witnesses, besides that th..i haw Jllcii seveial othei docu-
ments also. WW-1, lagdish Pandey is the contractor under
whom the conceined persons, Jhainan Ram and 12 others
are said to be working, \VW-1 has stated that he .vas doing
contract work in Balihart colliery since last ten years. He
has filed all the woik ordcis issued lo riiin awarding him
contract which have been nuuked F\t. W-l series, Tncy arc
in all 13 work orders of ditliiuit pciiod. He has i-aid that
he was given contract work of coal loading, stune cutting
and gallery drivage and the conceined peisons had woiked
udner him. According to him he used to hand over the
concerned workmen to the Agent of the concealed colliery
who put them to work, in the etihery. The concerned peisons
have filed separato affidavit in vhich they have admitted that
they worked undei contractor. This witness is still getting:
some contract work but in other collieiics. This witness has
further said that he used ;o make payment of wages te tho
concerned persons after getting payment from the manage-
ment. He has further stated that he w.is maintaining daily
attendance register for the torn-cmed woikmen and tlv
management also used to roark their attendance mid paid
them the amount of wages after tallying their register with
that of this witness. The sposoung union has filed the entire
wage-sheets which have been marked F\t. W-4 lo W-4/13.
They have also filed affidavits of workmen which are Ext.
W-2 series and in those affidavits it has been mentioned
that the concerned persons weie woiking under conti actor
as contracted wotkmen under different contractors. The
sponsoiing union has also cxtunincd one of the concerned
workman, Jagarnath Rana, W\V-H and he has clearly stated
that he was working under contractor, lagdish Pandry The
sponsoring union has also cximincd Jhumnn Ram, one of
the concerned workmen WW-3 who has admitted that he
alongwith others were working under Jaydl'-h Pn"van and
D. Singh, contractors and they were getting W<I;'L-S fmm
these contractors. Fuilhcr i-ccording these witnesses then
work was being supervised 'iy Ibr management. The VDOITOI-
ing union has also examined Bidri Alnm Khan, WW-4 who
Is the Secretary of the spnnsoiing union and is also Atten-
dance Clerk working in Bah'lmi colliny. He has admitted
that he is aware, in past the management was ;,waiding
work to the contiactors throimh woik orde." and also throuah
written letters. He has recognised one of nich lettci which
has been marked Rxt. W-.i. He has «air1 I hat the attendance
of the contractor woikmen was also being leceorJed in
Fotm 'C' register by him, but he has not /il"d the rame
because it belongs to the companv. The sponsoring union
has not filed any petition to call for 1he Form 'C Rc^'stev
from which it would have been clear as to how many da\i
in which year which of the concrnetl workman has woiked.
According to the workmen and the sponsoiini; nnirvn ihe
concerned workmen have woik;d for more Ihnn 190 dî ys,
but the wage-sheets which iliev liftvp filed goes to 'how th;,t
in the Vcai 1986 they have wirked for onlv R0 d?y>, in the
year 1987 they have worked for only 79 davs, in the year 1988
they have worked for 130 dav^ and in the ve.ii 1989 thev
have worked for 76 days Oiily. Thus, the wane-sheets throuch
which payment were made to His concerned penons eres
to show that they have not worked for 190 davs or more
in a calendar year. The m.ulimim number of attendance in
the year 1^88 was only 130 days rnd it nnpenri (bnt In the
vear 1988 thev have worked onlv in the month' of Febiunrv.
April, June, Auguif and Senit-niber. Thereiflfr thev have
not woiked from October. 198S to July, 1989 Aonin it
appeals that in ihe year 19R7 '.hey hnve worked "nl\ in the
months of March. Tune and Dce^mVr S'milarlv in the vcar
1986 they have worked in the months of September, October
and Decfmber onlv. Trm--, it is cletr that (hcv ]-"ve not
worked for any calendar ycir for mem* than 190 (L'Vs. Th"
mnnaccmrnt too has i"\aminu'f two witn|ll"s("., namelv.
^fW-l— Rii K'umir Dutt:' ,->nd MW-2- Pur'b'ittani P is vhet
w?rc wortinr at the °niU rnlliffrV and th"v hTi-e ''.id thT"
the concerned wortmfn wep.1 wack'n? under the contraclnja



1651

and they weic not doing dny prohibited eaiegoiy of job.
They have also stated that the concerned woikmcn have
never put in 190 daya or more attendance in a c 'e/id-i. ;
Although WW-4—Badii AIJJH Khd.i, A,.a S-i- tc „ f
sponsoring union is the Attendance Cleik and he î> the oui-
todian of that attendance register in Form 'C, but no petition
has been filed to direct the management tc pioduce Atten-
dance Register in Form 'C. Since WW-4, Bndi i AJum Kl au
who i\ Secretaiy of the snonjorinj union Ivis full knowledge
of the days of attendance in a calendar year, therefore it is
apparent that no such petition war. filed, otheiwisc it would
have been fortified the ctuim of the sponsoring union thai
the concerned woikmen had woik?d for 190 days or more
in a calendar year. Thus, from the nutcri.il<s available on
lecord it appears that the concerned persons were woikirty
under contractor, Jagdish Famley and D Singh. From the
materials available o*1 recoul it h appsient thai the establish-
ment was engaging only 13 persons in a calendar vear jnd
the contractor also was engaeln" only 13 person1!, iherefoic
as per Section 4(a) & (b) of the Conlruct Labour (Regulation
and Abolition) Act, 1970 wis not applicable and thcirfoir
the requirement of registration of the cstaHishiricnt of thf
principal employer and obtaining of licence by the contiaclnr
does not arise.

6. Th-e management has *uid that the concerned rcrsons
were not engaged in prohibited category ot job, hke, sione
cutter, coal cutting, coal loading and unloading, hut fi - n
the work orders Ext. W-l series it nnpeiirs that the work
order shows the work assist d to the contrartoi wns sione
cutting, diivage with drill in coal, cutting dupcls in stone
dressing roofr floor cutting, ivces3 in coal and side dressing
in coal which require cutting of 'tone and coal also Therefore
certainly the concerned persons wn ^ employed in coal cut* IT:
stone cutting which appears to be tempoimv nnd ensmi
nautre because such workers requir* to be done cccnsirinallv.
The cutting of coal and stoiu assigned to the contractor wns
not voluminous work, rather. It was of ;t vciv small qnnntifv.
Since the concerned persons were wrikinq in si^ne cutting
and coal culling may be in small quantity onlv which ire
the prohibited catcgroy of job in which conUmior has bppn
prohibited to be engaged Theref IM the concerned reports
must be deemed to be the woikmen OF orinciral cmplover
i.e. M/s. B C.C. Ltd. But sine? none of them hn'C wotVed
for 190 days or more, (herefoi0 it cannot be said that Ihey
were engaged in prohibited ind neicnnini nali"e of fob
rather, the fact thit they hivi worked foi less thin 190 da\-
in a calendar year, theirfcre (hey were ('oinu the i<ih of
casual and temporary nature Thrrcfjue, in my opinion, since
they have nol completed 190 d-*ys work in a cnlcndii ve.ir
doinft the iob into undeiirroin 1 mine Hiev do not rtoseivf1

tc be regularised in the employment of MA B C C T id.
Hydrominintt Project of Bihhan collierv. In fie remit T Pud
that the concerned workmen P'2 not entitled 11 dnv n-liff

7. In the result I rendci —

AWARD
Thai the conrerned peisons Jhaman Ram and 12 oth'.-rs

aic not entitled for repularisdtiou as peimanent employees of
the management of Hydromininc; Pioject o( M' i B C C
Ltd, nor they aie entitled to any oilier iclief.

SARTU PRASAt), Pusidin" Office

New Uelhi, the 14th Maieh, 2001
S,O. 757.—In pursuance of Section 17 of the Industrial

Dispute Act 1947 (14 of 1947), the Central Government
heieby publishes the award of the Central Government ln-
ilustnal Tnbun.tl No. 1, Dhanbad as shown jn the Annexure
in the Industrial Dispute between the employeis in relation
to lha mdmisiement of M/s. BCC Ltd. and their workman,
which was ltceived by the Central Government on 9-3-2001.

[No. L-20012/(201 )/90-IRtC-J)J
N. P. KESAVAN, Desk Officer

ANNHXURE
Kl 1 OR1. TH1, CENTRAL GOVERNMLNT INDUSTRIAL

TRIBUNAL NO, I, DHANBAD

In the matter of a reference under Section 10(l)(d)(2Aj
nl the Industrial Disputes Act, 1947

Refcience No. 234 of 1990
PARTlhS :

Cmploveidi in rel.ition to the management of Myi. BCC.
Ltd.

AND

•jhcn WoikniLti.

PRhShNT:

Shu S.irju Pj.i~.ad. Presiding Ollici-j.

APPEARANCES:

IOL (lie Employers: Shu B. loshi, Advociilc.

I-oi the Woikmtn ; Shri S. Bose, Tiedsuier, Rashtiija
Coilieiv Ma/door Sangh.

STATfc ihaiUmnd. INDUSTRY : Co.il.
Dated, the 16th February, 2001

AWARD

By Ou:ei No. L-20012t201)/90-I.R. (Coal-1) dJted the 1st
Ouobur, 1990 the Central Government in the Mmistiy ot
Lr.boui li&s, in exercise of the poweis confciTed by clause (d)
of sub-seclion (I) and sub-section (2AJ of Section 10 of the
Industnal Disputes Act, (947, referred the following dispute
loi adjudication to this 'Iribunal:

'Whether the demand of Rashtnja Colheiy Mazdooi
Sangh (INTUC), Dhanbad tor leinstatemcnt of Shii
Suie.sh Nonia, P / I Clerk wUh lull back watjes is
justifiei' V If so, to what relief the woikman
entitled V"

2 'Ilus industrial dispute 1ms been sponsoicd by Rashtnya
Collie]y Mazdoor Sangh (INTUCj making demand for rein-
statement of Surcih Nonia, P/F Clerk, who WJS dismisfed
fiom scj\ice by letter dated 23/25-11-82. The brief; facts
of (he case is that Saiesh Nonia who was working as P / F
C lerk on 12-9-N1 was issued a charge-shcot No. 1282 dated
12-*»-SI by ibe Aficnt of Jhunkundar Open Cast Project of
M/i. B.C.C. Ltd. alleging that on 11-9-81 the concerned
voikman in connivance with Angad Singh, Ragho Singli and
Venna Siii^h left the place of work while on duty and went
to the residential quarteis of R. P. Mnzumdar, Sr. Welfare
OlTicci oi Ihukundar Open Cast Project. Some one of them
knocked the door of R P. Mazumdar and when R. P Mazum-
dar came he wns cauptit hold, assaulted and dragged out of
the qumteis. He was abused with fiHhy language and thrent-
en'ed to diie consequences. They were attempting to drac
Sri Mazumdar upto a car No. WHA-3115 in order to kidnap
him rnd assault him. But due to alarms raised by R. P
Maziimdai", the neighboureis came and rescued him. Similar
charge-i-hec's were issued to Angad Singh, Veima Singh and
Rjgho Singh also. All of them denied the charges, thereaftei
'lie management decided to hold domestic enquiry and Sii
V- K. JMuklierjce was appointed tnqimy Officer to conduct
enquiiy; who submitted enquiry report holding them guilty
of the chaigcs. On the basis of enquiiy repoit submitted
hv the Fnquii-y Officer, R. K. Mukheijec, the concerned work-
num SiiK-sh Nonia :md three delinquent woikmen were dis-
missed from service by letter dated 23/15-ll-S7. R. P.

Mazumdar had also lodjjed an F.IR. of the occurrence with
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Chirkunda Police Station which was investigated upon and
Lhe ctiaige sneet was submitted against all the delinquent
vvoikim'ii. J hcj vvcie put on trial and were convicted by
the Judicial Magistrate, but upon an appeal Ijled by them,
the 1st Addl. Sessions judge nas been pleased to acquit the
delinquents workmen including the conceiued woikman.
Suiesh (Nonia as he did not find any corroborative cviden.e
to ih^ evidence of victim Shri R. i\. Mazumdur. When the
delinquent workmen were acquitted by 1st Additional Sessions
Judge tliin in the year 19S8 i.e. after M\ ycais oi ordti ui
dismissal, the piesent dispute has been raised by the sponsoiuij;
union.

3. According to Lhe sponsoiing union the domestic enqun »
was not fair and proper and finding of the Enquiry Glticci
is not based upon the cnquiiy report, therefore the dismissal
uf the concerned woikman on the basis ot such domestic
eiiquny is void, i-utther, according to them since the coii-
eei'iied woikman has been acquitted by the 1st Additional
Sessions JtiU^e in appeal, theretoie on that basis also he is
tntitlcd foi reinstatement with full back wages,

4. Tho case of the Management, on the olhu hand, is that
on 11-^-82 the concerned workinim along with Angcid Sing.i,
Vcnna Singh and one Ragho Singh and two unknown per-
sons litid lelt tlic place oi woiking during duty hours and
went LO the residence ot R. P. Ma.tunM.iar, br. WcUare OIIKCI
ot the Colliery. They abused him, manhandled him and tried
to kidnap him in a car in older to further assault him, bLU
Sri Mazumdar was saved by Die neighbours, R. P. Mazumdsir
had made a complaint to rhe management on the baus ot
which the concerned workmen were etiaijjc-sherfed by chaigi.-
shect dated 12-9-82. They denied the allegations which was
not found sutistactoty by the management and tlieiefore tin;
management decided to hold domestic enquuy. K. K.
IViukheijec was appointed hnqiriry Ollicer who conducted the
unquuy in impartial manner following the principles of natuiai
lustice and found the concerned workman and othei vvoik-
men guilty on the basis of whi.'h they have been dismisses
on the proved charge of misconduct. The allegations against
the concerned wuikman and others arc of senous natuie and
Lhsicforc the management is perlectly justified in dismisoiiig
the concerned workman alongwith others. Fuither accoidint>
to Ihem the concerned workman accepted the order of dis-
missal, did not raise any dispute and upon acquittal by 1st
Addition^] Sessions Judge the sponsoring union has raised the
dispute in the year 198S i.e. aftej six yeais of the order of
dismissal. According to the management the proof lequueii
in ii criminal case is very strict and prosecution is tequireii

10 ptov, the charges beyond all icasonab'e doubt, but in case
ct domesLic enquuy such stiict proof is not necessary and
on mere prepondeiaiice of evidence misconduct can DO hUa
tc- be provid in a domestic enquity,

5. The mai.ajjcment has prayed to decide the tidiness and
niopriety ot the domestic enquiry at the first* instance and it
11 is not found to be fair and proper then to give them n
chance !o adduce evidence in order to justify its, action,
'i herctorc, the fairness and1 propriety of the domestic enquiiy
v. :ts tak'en up as preliminary issue and it has been dujjdtd
by oider dated 9-6-2U00 as fail and proper.

0. Since the fairness and propriety of the dumeslic enquuy
has been decided nl favour of the mtinaifcmei.it the only
question to be decided now is :—

VVhelhei on ic.ippiaisal of the evidence collated during
the domest.c enquiiy the chaiges of misconduct is
piovcd against ihe concemed woiknmn, .Suresh
Noniu ? If so, whether the punishment is piopor
lionate to the misconduct proved against him ?

FINDINGS
/. Ihe management during the domestic inquiiy has exa-

mined in .J] nine witnesses. Befoie taking ihejj evidence ii
i; worth to mention that on 10-9-1 OR I rat about 10. U) p.m.
S/Shii Verma Singh, Anj;ad Singh and RJJJIIO Singh look a
jcet. No. MRB 109 foicibly by snatching the key from the
di.'v^r Punu Goj-e. Ansad Smftfi, Durapfr Drivei, drove 111.'
jeep out fiom Junkimdar Collieiy accompanied by Verma
Sinj,h and Ragln> Sini/h to some unknown destination a-ri
returned the jeep at 1,00 A.M., when the miltnrter was rr-ad-
m- -!5 K M, Apnln on 11 'MOgl S/Shn .Siirenb Noni.i, Vernn
Smyh Anyifl Siiifh ..nd Rjghn Singh Weru to the quaiter of

Shii R, 1'. Mazumdnr, Senior Welfare Officer of Junkundar
(..cllicry uod they inantiaiidied Sti Mazumdur as allejjed 'n
the cjiargesht-ct. thus, agamst Veima Singh, Angad Singli
a.id Raguo iingh iniuc vvcre also chaige of takins jcco foicibly
belonging to me colliery by snatching away the key from
lhe driver, besides the charges of manhandle and assault to
bliri R. IJ. Muinmdar, Si. Welfaie Ohicer on 11-9-bl.

y. pw-l—Nunu Gope, WP-2—Raja Singh, PW-3—R. P.
olutimn, PW-4—N. N, fiaia, FW-8—S, N, fcingh are the wit-
nesses of snatching away the jeep by Vcnna Singh, Angad
Singh and Ragho Singh, Therejore, their evidence is not
material against tlie cdncedU'd woikman, Suiesh Nonia.

9. The evidence of PW-5-—R. P, Mazt/mdar, PW-6—
R.imjanam Singh PW-7—O. P. Srivastava and PW-9 S. R.
Uhnliavhaijce is with respect to the incident of 11-9-81 i.e.
the incidciu of assault and abusing 11. P. Maznmdar, Si.
WclLue Oihcei. From the evidence of PW-5'—R. f. Miflim-
cLir I find lh;.t he has fully supported the allegations against
the concerned workman, Suitsh Nonia. He has clearly stated
that on 11-9-81 at 8 A.M. when lie had gone to olhcc, the
Agent called him in his oliiee and directed him that he should
submit a rcpoif m connection with taking of the jeep foicibly
hy snatching away the key horn the Dltver. He took state-
ment o£ tnc diiver and other persons and also statement of
Augad Singh and he relumed back to his quarters at about
2.10 r.M. At about 3.10 P.M. he heard knocking at_ Ins
door and when he opened the door he found Veima Singh
anil others standing over the door, llicy wanted to see lhe
enquiry leporl iiom him (Mazumdav). Sri Mazumdar then
replied that Angad was there, you ask from him, Then Anjjad
bmyh risked tha. he docs not remember. rJ hen Sutesb Nonia
told Sii Mazumdur what is wrong on showing the icpoit.
Sn Maitimdar told him that repoit is not with him and wilj
hhow the lcjioit when he wiil be m olliet', Then Veima Sinfth
told him lo go to office with tlicul and show the report.
When he letused to go with them, then Veima Singh caught
hold ot his hand and Ragho Singh and1 others took him to
ihe car, On this the wile of Sri Mazumdar shouted. All
oi them warned to take Sri Mazumdai to some unknown pUite
hy dragging dim upto the car. On alaim, some of the neigh-
bour, Raniianam- Singh, O. P. Swvastava and S. R. Bhatta-
ciuujee came theie and saw the incident und lescuea Sri
Iutuumd';'r. JUrt the concerued workman and others went
awiy after giving threatening lo Sri Mazumdar, He lus.
been ero'.s examined at length, but 1 do not find anvihinE U>
di'i-Leheve h:s evidence. The evidence of this witness hus
been supported by PW-6—Ramjunnm Siiiî h who is an eye
witness. He too has suppotted that the concerned workman
and others weic dragging R. P. Mazumdar to a car and
muihondling him on 11-9-81 ut 3,15 P.M. P.W.7—O. P.
Srivastava has said that he mrived late in the place ot occur-
lence but from lhe pu.si>ns h; ki.cw Pbout the occurrence,
lie has supi'oiUd the occurrence ns heresay evidence. PW-9^
S. R. nh.aiErichi.ijix has nlso supported the oceurvt-nce as pn
eye witue s. Thus, I find that besides the evidence of R. P.
MJ7iindar theie is evidence of Ramjanara Singh, O. P.
Siivastava and S. R. Bhattacheijee and they all have supported
the commission of occurrence by the concerned workman,
Suresh Nonia nnu othei!.. Thus, 1 find that on n_iuitny of
evidence of these Witnesses the misconduct is fully proved
i'f.a'ii'.t the concerned wo.kmaiij Sutrsh Nonu ami others, I
find that the finding of the Enquiry Officer is peilecity justified
and a pi udencc man shall come to the same finding as that
of the f'nquiry OHiccr, Therefore, the finding of the Enquiry
Otncer is fully justified. Thus, I find that the charge of
manhandling a superior officer and diagifing him forcibly out
i- f his qiuiileifi is tullj established against the concerned
woikman and others.

10, So far the acquittal by the 1st Additional Sessions Judge
is concerned it appears that in the ciiminivl case also R. P.
l̂ iiiT'iimdar has supported the occurrence hut since there were
no other conohorutive evidence nnd some of the witnesses
lurncd nonilc, therefote benefit of doubt has been given to
<!ie Loncrened workman. Jt is settled principle of law that
in a criminal trial theie is :\ principle that nine guilty persons
escape fiee, bui not a single innocent person should be
punished. TJ.erefoie, the test m the criminal trial Is very
reciioiii rV,n the stiindard of proof in a cfomestic enquiry.
Hoi cove, in the domestic enquiiv besides lhe victim R. P.
M.i/timdar, R.'mjauam Singh and S. R, Bhnttacherjee have
siiiipoiled lhe occiiticiTp ai eve wifne^s nnrl O P "Srivastnva
-T.' hearsay evidence. Thug, I find tlmt the finding ot the
Enquiry Officer is justified.
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11. AL.ouliiujly this question is answered in affiimative.

I"1. So £,'i qujntum of punishment is concerned the alleged
misconduct ',.-, v^iy serious one and the dismissal fioni service
uinnot be •- »' to be dispioportionate tu the proved miscon-
du' I against the concerned workman. But the sponsoring
utvun Lias hiuuvjH on iciord ihut other three delinquent pci-
sons, namely, Veinia Suii'h, Anfml Singh mid Raghu Sin^h
have tendeied apolory and meicy petition and the manage-
ment litter tukins liuient view hiis been pleased to order for
reinstatement on giving UJI undei taking to be of good bchj-
viour in fu'u'c with the condition ihat the period between
dilmis5ul jnd leJistatemerjl shall be liealed as dies-non and
they wili not l.c entitled for wages, for the period. Since
the dlleijeilions against Angad Singh, Vcrma Sinyh and Rugho
Singh were similar to that of the present concerned woikman.
Suresh Nonia, fieiefoie, in my opinion, this vorknwn i;-. also
mtitlcd to such linicnt vie A1 if he gives an undertaking of
his good behaviour and conduct in future, then he may be
jeint-tated in his old post in the same grade in which he wtis
woiking at the lime his dismissal from service and the period
fiom the d.ile of dismissal till luinstatcment 'hall be treated
i s dies non and he will not be entitled foi any wr'Ses or u:iy
toiscqu-intijl benefits for this peuod.

P . In th" result I render—

AWARD

Tiwi I he demand of the sponsoiing union Rashtriya Colliery
Mn/door Sangh, for reinstatement of Suresh Nonia, H/F
Cleik with lull back wages is not justified. How^var, h? is
ordered to he scinstated without bnck wap^s if he gives an
undei taking in v i-iting to be of good b';havioui and conduct
in future in tht same old post und same giade fiom which
he was dismissed and the peiiod from the date of dismissal
till reinstatement shall be fronted as dics-non and Suresh Nonia
vill not he entitled foi any wa^cs for the said period noi
he shall be entitled to arv' consequential benefit for that
period. The management is dhected to reinstate him on
giving undertaking by the concerned woikman within 30 day-,
from the date of publication of the award.

SARJU PRASAD, Ptcsidinp Officer

New Delhi, the Ulli March, 2001

S.O. 758.—Tn pursuance of Section 17 of the Industrial
Dispute Act, 1947 (14 of 1917), Ihe Central Goverrmunt
heieby publishes the awajd of the Central Government
Industrial Tribunal, No. 1, Dhanbi',1 at shown in the
Annexurc in the fndu..tiial Dispute between the emplovcis
in relation to the management of M/s. BCC Ltd. and their
workman, which was received bv th-s Ccntr.il Cini-cinmcnl
en B-3-2001.

[No. T.-20ni2/(226V9MRfC M
N. P. KESAVAN, De-k Ollit n

ANNRXljltr

BFFORF THF, CFNTRAL GOVL-RMMENf INDUSTRIAL
TRIBUNAL (NO, 1) fit DHANHAn

rpFSRNT:

Shri Sarju Prasad,
]'iceMino Offi:n.

In the matter of SD Industriul Dispute under Section 10(l)(dJ
ot the 1,D. Act, 1947,

ReJcjimcc No. 2G of 1M1

I'ARTILS:

Employers in telation to the manygement of KucKchi
Balihait Colliery of M/s. llharat Coking toaj Ltd,
mid their woikmcn.

APPliARANCES :

On behalf of the workmen : Sliri D. Mukhcrjce, Sccrcta; y,
Bihai Colliery Kamgai Lhiicn, Uhanbad.

On behalf of the cmpluyiis : Shri H, Nath, Advocate.

STATL' : Jharkhand INDUSTRY: Coal

Dated, Dhanbad, th; 19th Fcbiuary, 2001

AWARD

Tlie Government of India, Ministry of Labour, in cxeicise
of the powers conferred on them under Section 10(lJ(d) of
the l.O, Act, 1947 has referred ths following dispute to .this
Tribunal for adjudication vide their Order No. L-20012(226)/
Ql-I.R, (CoaU), dated, the 11th December. 1992.

SCHEDULE
"Whether the demand of Bihar Collitty Kamgat Union

(C1TU) for regularisation of Sim Lull ttabu Singh,
Amulo Oraon, Sambhu Pi.isud, Kihliun Dhobi, Ram
Kumar Singh, Sanjay Sitiiih, Ajoy Singh, Yogal
Pandey, Randhir Sinah, Amrit Or.ion, Omesh Oraon,
Nepul Oraon, Bbikhu Mahto. N.md Kishor Yadav,
Vijoy Kumnr Saw, Yujesh Thakur, Sudhir Rajak
and P/abhu Pasvvan on the lell of BCCL and pay-
ment to them the wages as p: r NCWA with
retrospective effect is justified '.' II to, to what relief
these workmen are entitled '.'"

2. This industrial dispute has been referred to adjudicate
whether the demand of Bihar Colliery Kamgar Union (In
short B.C.K.U.) for regularisation of Shri Lail Babu Singh
and others as mtntfoned in the, schedule of reference on the
rolls of BCCL and payment of wages as per NCWA with
retrospective effect is justified ? If so lo what the workmen
die entitled to ?

3. The case of the sponsoring union is that Lall Babu
Sinp.h and others whot j names iind place in the schedule
t> tho irifi-riincc order had been working in the permanent
aJu prohibitory caitgoiy of job of Tynd.il at Kuchchi Balihari
Colliery since long under the direct control and supervision
of the management uf BCCL. The iob of Tyndal is of per-
rrmiient nature and as per Wage Board Recommendation the
lyndals arc entitled for wages of Cat. TV but the concerned
persons are being paid less wages through the different inter-
mediaries in order to camouflage the real issue. The manage-
ment has prepared all paper arraiicement tc show them thnt
thev are woikinc under different intermediary and thereby
debarring them the wat;es of Fyndal as per NCWA. The
nnnncemrnt on the basis of aforesaid paper arranpement fw
started paying them in the name of Lai Babu Singh with
t̂Tect from 12-12-1989, although I ,il Babu Smph "is also

one of the concerned workman who is rvjrforrnina similar
Job like other workmen under (he conLiol find supervision
of the management of BCCL. The concerned persons Imw
made demand from (he management to regularise them and
to mike pivmrnt â  TUT NCWA but the nianafiement dirt not
lne^t their demand Therefore they raised ;in industrial dispute
find after failure it-port from the AT C(C) Dhanbnd the
present disputt- has been, referred.

4. The case of the iTunarfem^nt on the other b nd is that
the present dispute is not legally mnintmncd either in law
''i in fact and there j . , n o relationship cif empiover and
rmplovrt- betv^en the manaRrnicnt of RCCL nnrl the con-
rfrned persons. However, the m^nnsemfnt in its Written
^Mtem^nt ha-, admitted that Shri I il Babu Singh ;-nd 17
nthers b.n-^ v\oik»-'1 in Kuchchi Balilian colliery ••' ri/7 Pits
Hydra Mining urdcr contractor duiing the year 1lJS7 R8 and
when tho contractor did fot work thev. themselves formed a
'•oonerntivp named as PriyatishiJ Shram't Sih^yot; Pimiti Ltd .
Pnthfrdih havin" branch at B'llilipri CnlUerv The nho"r
Ramiti has nominated tv o persons aTTinna'-t 'hem'^''^^'ts narnpli'
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Lav Kumar Rum and Brijraj Mishra who supeivised the
work performed by them. They huve also authorised to sign
the Bills and receive the cheque and to submit the same to
the cooperative flank for payment, Tuc said 1'iujjalishil
Shramik Suhayog Samiti Ltd. has been awarded contract
work of civil construction job, (.leaning if debris", transport
oi machineries etc. which arc not prohibited type of jub.
Tho employees of the cooperative society has been engaged
by the cooperative society. Therefore, there is no lelationship
oi" employer and employee between the management of BCCL
and the concerned persons whose numes find nlace in the
schedule to the reference. Similar disputes wcro ruined by
the R.C.M.S. union prior to this dispute but the :-nmc were
withdrawn by the union finding that there are no merit.
According to them since the concerned persons were neither
appointed by the management nor tiiey worked under them,
on the contrary they are the employees of cooperative society.
Therefore, the management hi'9 neither gut legal or moral
responsibility to regularise them. According to them BCCL
is having surplus work force and is running in loss. Theiefore,
the management is not at all liable to regulurise the concerned
persons as its employee. Therefore, the demand of the spon-
soring union is not justified and the concerned 'persons arc
not entitled to any benefit.

5. Thus from the pleadings ot the parties it is apparent
that Lai Babu Singh and 17 others whose names find place
in the schedule to the reference order had heen working in
Kachehi Balihari colliery in Pit No. 5/7 on different misc.
job. According to the sponsoring union they were enynsed
by the management tc do the prohibited category of job ot
Tyndal which is of permanent nature, Therefore, the con-
cerned persons should be treated the workmen of (he manage-
ment and they are entitled to be regularised in the employ-
ment of the management in view of certain principle of law
by Apex Court of the country. The plea of the management
on the other hand is that the concerned persons are the
employees of the cooperative society formed by them in the
nnme of Pragatishil Sahnyog Samity and who are engaged
in civil and temporary nature of job on ttie basis of differed
work orders. Therefore, they are not the workmen of the
management and on this score alone the reference is bad and
they are not entitled to any relief. The sponsoring union has
pleaded that the paper arrangement made by the management
is nothing but to camouflage the ren! issue and in fact the
concerned persons are the workmen of management cngaprd
by them and their work is bnng supervised by the competent
authority of the management. Thus from the pleadings of
the parties the points to he decided in this reference uri* :—

1. Whether there is idationship of employer ;ind
employee between the mnninenu'nt of BCCL and
the concerned persons whose names find place in
the schedule to the order of reference 7 Tf SLI. arc
they entitled for reguinrisntion on the roll of MA.
BCCL?

2. What relief or relief if any to the concerned
workmen are entitled to 7

<>. FINDINGS:

POINT NO. i

The sponsoring union has examinftd Lai Babu Singh who
has come to sny that he alc-n̂ r with others are working us
Tyndal since the year 1985. They were working into rhc
underground mine for 8 years mrery div and Ihrir att,i-nd:uioe
was being marked in the register ns well tis in (he C;imp
Lamp Office while obtaining Cap I amp. Thev used to do
the days work as allotted to them by the Manager Shri
Sharma. The Mining Sirdar and Overman used to supervist-
their work. He has produced three shorts known as Stores
Issue slip under the siennture of Shri Sn"rm<i, MnnaptT naikcd
Exts, W-1 to W-t/2 series through which they were- issurd
materials from the stoc\ He has also produced two sheets
of photo copies of different sheets under the signature, of
Shri Sharma. Manacer of the Mine in which he used to
write the names of the workmen who wer° so put to work
on different dates. These have befti mnrk<f'1 V\T W-1 .m.,1
W-2/1. He has also produced photo comVs of R shep*s nhdf-
the signature of Shri Sharma and 5>hri R. K Duttn A W *
of the colliVrv v^'ch hnve been marked Ext. W-1 to W-1 <1.
Accord'1!1" to lvm hi along with others had been work in»
f >r more then 240 divs in ;i veor in prrnifn^ti) r>nluri> of
job but Manager stopped them from work since M-inMi,

lyyj without any notice or-compensation. This witness has
turther produced two letteis under the signature of Shri
Siianna Manager which have been marked Ext. W-4 and
W-4/1 and also two job registers on tho pages of winch
there are Sifinatuiii of Shri Matluir and Shri Jhari, Foreman.
This icgistcr was prepared in two copies one remmed with
Hie concerned workmen and other copy with the manaje-
ui'jnt. Ihese job registers have been marked Hxt.. W-5 and
W-5/1. He has clearly stated that they have never constituted
any cooperative society. Ho has denied that Bnj Kumar
Mishra and Lovkumar were ever authorised by them to sign
bills and receive cheques and or to supervise their work.
He has clearly stated that Lovkumar was a permanent
Mazdoor working under the management. lie has further
BLited that the management used to pay them less wages
than admissible to Tyndal and the management used to
prepare and manufacture hills in order to maintain that they
mx the contractor workers. He has produced nine such bills
which have been marked Ext. W-6 series. Thus I find that
he has fully supported its case. From the job register it
uppenrs that there is description of job upon which they have
been engaged, sometimes they have been engaged for ash
cleaning job, sometimes for coal transport, sometimes on
Tyndal Jub i.e. carrying of heavy machineries from one place
to other place, sometime? in the job of stone cutting and
coal cutting. Ext. W-1 shows the requisition slip issued for
different implements from the stores Ext. W-2 scries are the
name of the concerned persons showing their engagement on
different job on different dates. Ext W-3 series are the note-
sheets of the management under the signature of the Superin-
tendent of. Mines, Senior Executive Engineer, Agent of the
collirey and the General Manager tif the Area. From these
note<,heets it Is apparent that due tf shortage of departmental
manpower cooperative vvoikers were engaged in misc. under-
ground job related to production. Such persons were engaged
in work under the sh ;rt "supervision of the Officers and it
has been certified that thr man p'nver consumed against the
job mentioned are minimum po-iiible, By these noteshects
amount for payment to mch contractor workers have been
sought to be approved (ct} Rs. 3,1.16 per head. Thus from
Ext. W-3 series which are Hafu in numbers it is clear that
the cooperative workers were engaged by the management
due to shortage of departmental manpower on the job related
to production. Thr sponsoring union had filed an application
fcr giving direction to the tinnnijemerit to produce these
notesheets but the management did not file the original nor
they have offered any explanation for not filling the same.
The management has exnmincd three witnesses but none of
them has challenged the ,i;erminenes!i of these notetheets. Ext.
W-3 series. The mannpement in cross-examinntion to WW-1
Lai Bubu Singh who tins producer) and proved these note-
Rheels, has not suggested that Ihu-.c notesheets are manufactur-
ed documents. Thus I find that genuineness of these note-
sheets have not been challenged m any stage by the manage-
ment. Therefore, these notfsheet' clearly speak that cooperative
workers were engaged in misc. underground job related to
production due to shortage of departmental manpower
thus the notesheets falsify tho olea. of the management that
cooperative workers were working under any contractor.
These notesheets are of the relevant period. There ore two
notes of Senior Mining Ena'tieer marked Pxt. W-4 and
W-4/1 which also indicate that due to shortage of manpower
cooperative workers were engaged in misc. underground job
related to production @ Rs. 21.1'iP r^r head. Ext. W-6 series
are the bills of M/s. B C.C.t.. making payment to the co-
operative workers (3> Rs, 21J6P. per hcwl for the concerned
period. Thus the documnets havf HISO not been crinlien'jcd
to be nof R'-nuine. Thus it is clear that the cooperative
tvorkres were endued In tho loh related to production d'lring,
•he concerned period by the management.

7. The management hhs e^nmlncd three witness find hni
produced certain papers m older to ŝ iow that the concmW!
persons are the contractors veorkers. The first document fited
hv the mannqement is Ext. M-l series which are photo ivpy
of the I.D, card ot the concerned persons showing tint they
nre the cooperative workers of Prat»Hti'hi1 Shramik S'l'-nvog
Sflmitv Ltd. But in these T.D. cfl>-'.1 there '<= no si^natur^ of
nnv office br-nrer of the coonerniive r:,Iher the sam» bear the
signature of Sen'Ol Personnel Officer of the Collierv. TJ-sides
f i r the mflnaoement h"i filed nyo I-tte-rs tit. 12-S-88 nnd
50-7 9fi siirn'-d bv B. M I.al wh'.*h bni bc-'en mni-Trd Fvt,
M-2 pnd M-2/1 respt-cfively Hnd anot'i^r letter dt. R-T-SS
nndi?r the ît>nn*ure of Shri P. Mnhnral mnrked Fxt. M^'2.
TIT-V have al^o produced 5 work ordor bearin/; the slcn:itnre
i f R ' : . r - : t t c ' . g r ' - t • ' • h i c h Y M b e e n i n a r t . - d F - [ . A T ? t o
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M-3/4. The three Jettcis nimKed Ext. M-2 series are ttic
letters addressed 10 the ALQO, Dhanbad during me LWL-
ulitation stage by trie management putting loith their case
beioie the (..onciliatiou erhcer and thereiore Uicy me not
very much lclevant ior the decision, of the picsent east,. rlhe
management has hied 5 woik oulets which have been maiked
Lxt. M-3 to M-J/4. These work outers show that the CiHgau-
shil Shramik SalidyOg bamity's JLalbabu Singh gang w.ii en-
gaged foi the niiac. lob ot Mud cleaning of diHUi, stone
cutting, lime packing, diain cutting in coal toi widening site
diess In coal with explosive and disposal. These work oiders
nave; been signed by the Agent, shn Outta and one Biaj Rai
Mislira whom the management claimed that rhe concerned
workmen have aiithoiised to supeiviae their work and receive
cheque but the management ha' not filed any p^per to show
that the concerned persons have ever authorised the said
Bra) Raj Mishia to supervise their work or receive any work
oidcr cr cheque from the management. Rather, WW-1 Lai-
babu Singh has clearly stated that he does not know this
Brajraj Mlshra. Thtjwe work order do not bear the signature
of any of the concerned workman or Lalbabu Singh who is
said to be gang leader of the concerned persons. Flic manage-
ment's own witness MW-1 in his evidence has admitted that
when the concerned workmen were doing this work under a
contractor tender and quotations were called roi but when
they started working by rorrnlnj a coopei alive society no
tender or quotation was called Thus It 1̂  apparent that the
so-called cooperative society hni not filled any quotation nor
any tender was i'nvftcd by the management and there is no
evidence from the side of the management to show that any
valid tender or contract was made by said cooperative
sOc/Lty. On the other hand the notcsficets of the management
clearly goes to show that the concerned persons were engaged
due to shoitago of regular manpower in the lob related to
production. Although the management Is nsscrtinR that the
concerned persons have foimed a cooperative. MW-1 ha»
stated that he does not know if tlie said cooperative <-oriety
Is registered one 01 unreglsteied one or who ar^ the mcmh;;i s
rf that society. He nag admitted certain letters written by the
Superintendent and nwmipement of the colliery which arc

lExt. W-7 series. From these rt ?« apparent that whenever anv
complaint was received with resnect of any of (he concerned
workman the management used to write letters to Lallnhu
Singh who is slid to be ganp lender. Tn one of the letter
the manm/emTtt asked h;m to encase m°rr persons MW-1
has further admitted that the concerned persons were shifting
ond transporting machines which U the job of Tvndul which
is a permanent nature of fob und h'M been prohibited foi
enfincrmi-m " f contact labour The management has also
examined MW-2 Shri K M Prisid to show rhnt the con-
cerned pfT>?on« nre the voikcrs of one cooperative Fncietv
v hirh '*> n conti 'c-inr H" h,ii stnted thnt ronl cutting, earth
cuttinq are prohibited cntcnoiv of iob nnd stnne cutd'nc i(ib
is also nrnivhlf^d catepnrv ol i' b in which contr.ic'or rannot
b^ Tjspd MW-1 fl "M Thn whr< If A'stt Survrv O T c r Ms
rotnn tn vnv fhnt pli the enncerned rtcrson<: were the woiters
of t'i" rontractor PrnwtisWT Shinnric •s^havoc S'tn'tv nn'1
he used to make measurement of work done by the conti actor
and prepared bills. But the rmnapement has not fili*d anv
measuiement book IT t l r bill', picparrd by this witness
According to the manaaerpent checiiics were Tirine Issued to
the cuid r(liopfirp(ive society but no such cheque or counter-
fell has been nroducert nor <her̂  i= any end'ncement in any
of the bill re>;ardini/ receipt rf Einv cheque bv anv of the
tperson« of the <said cooperallvp society Thus from the
material" available nn record T fW that there is reliable
evidence tn *how thnt the conccin»d nersons \vrc rncrced
bv the munacement for mfsc iob re!nt'-d to th- nroducfion
of coal A\if to ihortnffe of pinnnnwer dnrinc the cwiccrnt-d
neriod h"t in order tn cnmo^flaae th? matter the mn«a<v>m»nt
ha1; rnadi" certain nficer pr'inctuifnt re^aidinp (rrnntinn them
ss contrfirtor"! wiiitw* nider tbe Prfl".it;shil Shramik Sahivn"
Sflmitv T11!* THf»nnpi»m r̂)t has not nr^diifiyl nnw rlnrnrn'-nt ff>
•=how that t*1" e^tabi'sbmenf nf th^ irrinnffm^nt w « n'pittnr^d
nnrW tbe Cintrnct T nbo"i- rpr-tMi'ation ond Aboiition'i Act
[1970 nor tiiev bnvc filpd m« Ti-riv* nf th" rnnti nctor. Thcn--
for/1 in ^ i^v of th* ip'Hed PTI ' "^ ' " !^ 0 ot Imv is n-rvnoii^^^ii
bv TTori'b'a Stin^fTn* Court nf T^^'n 'n >h» n - n ,,f ,\,V Tndii
Statnto1" C"'niiriHfyn .I'rr^i^ TJ'v'r'il LrfbOMr TTn!n'T ifM-^.trri
in 1997 Lab T.C pope 36^, in pb^cn^e of rf-cistrat'on of the
establishment of emplovpr under rontra't T nbonr ("Reeiiljuiiin
and Abolition) Act und licence to the so-called contractorthe
contractors labourers mi'st he (Vemfd tc be th* wniknvn
lof the nWnrinnl emDlovcr Therefrjij in nhwncr rt r.nv

registration of the establishment of the management and
licence to the so-called conti aclor the concerned peisons must
be tieated to be the workmen of the principal employer i.e.
M/b Bharat Coking Coal Ltd. Theretoic, the concerned
parsons arc the workmen ci M/s. BcCL and there is ldation-
Mnp ot employer and employee between them.

S. Further, in view of the settled principles of law as laid
down tn the aforesaid case of Air India Statutory Corporation
by the Hcn'ble Supreme Court when appropriate Govt. has
prohibited conti act labour in any specified woik then engage-
ment of contract labour on such work creates relationship of
employer and employee between the principal employer and
the workmen. Tho mtuiagemtnt witnesses thcmselvoj have
admitted that stone cutting, coal cutting and Tyndal work are
the prohibited category of job under which engagement of
contract labour has been abolished by tlie appiopriate
government. From the work orders filed by the management
It appears that the coopeiate workers i.e. the concerned
persons weie engaged in the job of coal cutting, stone cutting,
Tyndal woik i.e. carrying of heavy machineries from one
place to another and even they weie engaged in surfacing
of coal with blasting which also is prohibited category of
job which cannot be performed by a contractor labourers.
Therefore, in view of the aforesaid ruling of the Hon'ble
Supreme Court it has to be inferred that the relationship
of employer and employee nas been cteatcd the moment
the concerned persons were engaged in the piohibited cate-
gory of job. The management has relied upon another
Supreme Court Judgement which is populaily known as
Dinanath's case but that has alicudy been over ruled. The
management witnesses themselves have admitted that under
the Mines Act it is the management which supervises the
work of the concerned persons HISO They have admitted that
unless a person is competent and authorised by the manage-
ment he cannot supervise the woik of even contractor worker
into tho underground mines Therefoie, it n cVar that the
concerned persons were doing the prohibited category of
job since long under the direct lupervision of the manage-
ment nnd they were engaged by tho management due to
paucity of man power. Therefore, I find that relationship of
employer and employee exists between the management of
IVT /s. B C C . Ltd and the concerned persons and since they
were engaged in permanent nature of job they are entitled
to bf absorbed ns permanent employee _ of the management
from the flitr thev nrf doinp; the prohibited category of job.
Accordingly this point is answered.

POINT NO. 2 :

9 From the discussions made abovi' I rind rhat the con-
cerned persons were woiking in the permanent nntuie of
job and thus they are the workman of M/s. BCCT but they
have been illegally stopped from work. Therefoie, they are
entitled to be leinstnted in the misc. job in the category of
General Mazdoor from the date of stoppage of their work
but there is no evidence that the concerned persons were
not gainfully employed from the period thev were stopped
work and since M/s. BCCL is -unninj in loss, therefore the
concerned persons shall not be entitled to nny back wanes.
However, they arc entitled for reeulaikniion as General
Mazdoor.

In the result, I render the following :

AWARD

that the demand of Bihar Colliery Knmstir Union foi
resularisatidn of the concerned percons on the
roll of M/s. BCCL as Oeneral Mazdoor is justified
They are ordered to be regularised w;tbin 10 dnvs
from the date of publication of the AW.TJ without
any back w,i;»s failing which the concerned persons
shall br entitled to Wflpes ?\ pei NCWA of GfriPral
Mnzdoor Category I fr->m the date of nnhifcition
of the Award.

SARTU PRAS'AD, Presid'n" Of]Ver

1032 GV001- -4
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New Delhi, the 14th March, 2001

S.O. 759.—In piusuance of Section 17 'of the Industrial
L/jspule Act, 1947 (14 of 1947), llii Central GovcrnmonL
hoicbv publishes the .iwaid ol the Central Government In-
diistiiiil It'biinal No. J, DhaubaJ as shown in the Annejuie
id thr liiju-.liial Dispute between the employers in ttJalion
to the n]ajv;,eni> nt of IvI/s. I O.C. Ltd. uiid their woikma;1.
which WLU n.ccived h\ the t'.nl.al Guvcturarnt on y-"i 2001.

[No. L-200'H)/"i9/"4-lR(C-I)|
N. P. KESAVAN, Dc ,k Officer

ANNEXURE

BIT-ORE Till ' O.NTRAL GOVFRNMENT INDUSTFUAI.
TRIBUNAL NO. I, DHANHAD

In the matter of ;i reference under Section 10(1 )(d)(2Ai
of the Jriiii'slriol Disputes Act, I'M7

Rcfe^nc- N". 65 of 199^

PARJIHS:

I'mploveis in relation to the management of Tndi in '">,!
Ci; poivition Ltd., Barauni.

AND

Tlicir Woikmen.

F R F S E N T :

Sliri Surjir Prasad, Presiding Officer.

A l 'PFARANCES:

For Ihe Frnplovcis : Shii K. N. Gnptu, Advocate.

For the Workman : Shi i B. Toshi, Advocate.

STATE: llimkhand. INDUSTRY- Oil.

Dated, (he 26th Febuiary, 2001

AWARD

P.y Oidei Nt.. L-2OO4O/39/O4-1 R. ( C O B M ) AdUA. (he 21st
Tune, l->95 the C cntral Government in (he Ministry of I L'IUH-I
Iini. in excrci'-'e of the powers conferred by cliuse (d) of sub-
section d ) nnd sub sec'ion (2A) of Section 10 of the Tndir-
tii;>1 Disputes Act, 1947, rcfeni'd t i r follov. ing dispute for
idindicniinn (o this Tribunal •

1 Wl> '(IIIT the claim of thr uoikm.'m Shi f Mohnn Mahato
is iiistifled that he was an employee of 0. r • (in? Oil
Refinery of Indian Oil Corporation I ( J , ;mil that
he u as removed illtvally fiom service w e ' . 7-S-91 ?
If *•<>. to what if lief is th • workmen entitled ?"

1 The Ontri i l Government Minisdy of \ abour, has hren
nli ns-d U> rctcr tn mljinlicutc whether the c'ai'r>* of Mohan
Mahalo 'hni he \nv an rrmlovre of Barauni O'l Re^im-i^ of
liirt>>n Oil t'<v portion and tluif he va*. removed IIICHIIV hom
fhf- sri-vJ-f vi 'h e(T>i t f'nm 7-^-1^ 's iusufed ? li -o, to
'vhat •!•'; f l i ' is entillfd ''

3. The brief fac*s of (lie proent indiislridl dkpufc is fimt
fhf rriTHcin-'d unrktDin Moh 1 1 M.ihn'n hos l'T^rd Mlf nir-
Sf.'n[ di'putc nilepini; thnt he was employed hv B.irfuni Oil

Befuiciy of [ndiau Oil Coiporation Lid. for doiuy the job
or mi ssJiiKSf as daily rntcd worker on yvagc ot Rs. 24 pci
day liy Hit Dy. Manager, bleclrical, Maintenance, Sn K. N
Invniy and Sr. Licet, l-'u^nieei, Slui Dluiambii Piasnd on
ll-j-Ri ; nd h'-' w( k'-d !'n H' till 0-5-1*3 continuously and he

• K ' • , p u i ' , : l ( e u d a n c e o f 3 2 3 d a y s i n t h e y e d r 1 9 9 1 a n d 3 3 3

di>, in \'''>2, but he has been illegally and without coinpliinK
IIJL- piovisioii oi law terminated from service on 6-5-93 as
some foul play done by K. N. Tiwwry and B. K. Sinha, in
which lecovcry of materials made by the Vigilance Officer
..nd tin1 c nccincd woikman has made lactual stst'-ment to
tlie Viyihiiicc Officer.

1. 'I hi' CJS.C of (he management, on the other hand, is that
'lii- -nm-crnod woi!;mun was a contract employee engaged b\
• \"7eicnt c.'ntiiKtop fiom 16-5-89 to 6-5-93 and whenever the
• onti.iclor v a-- changed the seivicc of the concerned person
is an employe* of (he contiactor stood teiminalcd. He was
never appoiutecl by the management of Barauni Oil Refinery
of Indian Oil Coiporation Ltd. nor he was made riayment
by the Ind an Oil Corpoiation ltd- Since he was a con-
ti'.ictnr's hhour the munugement has notbinn to do with the
termin'ition. of his service. Therefore, no rchitionship of emp-
li'Vf and employee existed betvien the management of
naii'iun i)i\ Rcfineiy and the concerned woikman, ^fohatl!
Mahato n1-,,1 therefore (he present reference is bad. On these
P](•;)•• 'ic m T0;icmenl has submitted that the concern-d woik-
man ,'s not eni'tled Lo any relief,

^. Tt ic admitted by the management of Bar^uni Oil Rcfl-
tu*rv 1i».it Ihe concerned woikman had worked from 16 ^-89
t.i fi-S 93. The management has not refuted Ihe claim ol the
uirccmed vorkmun that his attendance in the year 1991 was
"T.i Ja}1- and in the yeai 1992 was 333 days. The muriage-
menl lia» adniitttd that the concerned workman wai woiking
; s messenj-er/peon of the contiactor, but the concerned woik-
(Ti in, M'lL.ui Mahnto has stated that lie was walking i>s
ri."s i,pei/|isun of the management and used to cany different
ciicuirtcnfj fiom one office to other, go to Post Office and
H.ink, i. irrvlnp papers and documents on bchaff of the man-
I'LiiTJiit of H.naurii Oil Refinery as per instiuction of the
<'fli ial o r the Birauiv1 Oil Relinery.

ft. Thy concfined v.'orkman has examined himself aa WW-1
.•.nd has -tated (hat he was working at Barauni Oil Rcfmciy
liom 11-5-S!) to 30-11-92 regularly as messenger, but he was
s'opped from vioik wthout notice Or retienchment compensa-
fi •"!. lie his dcni'.-l that he was appointed by Shcobalak
Sinph roritraotor. "Ihe concerned workman has filed certain
document-, (o piovt that he was working under diiect coDtiol
*l' the rnaiiiiycmenl of Bnrauni Oil Refinery. Ext. W-l is an

I'tijilication for renewal of gate pass from 16-10-89 to 15-12-89.
In this application he h. s mcnlioned1 that he was working
in h'?ct\k lab. OfBce under MNMEI , This applicalinn has
heen cndoised by Awadesh Kumar. Maintenance Manager
(Electric.il) of Baiauni Oil Refinery who has rccoinmended for
r tension of gate ptiss from I6-10-81* to 15-11-89. In this
application ihe Muinteiiance Manager (Electrical) has not men-
tioned that the concerned workman is a contractor's worker.
The concerned workman has further produced Fxt. W-2 (o
I t;t VV 12 tiLiin which it appeals that the officers of Barauni
O'l Refinciy had ordered1 foi security Gate No. 1 to allow
1 he cnrvenieil workman to carry flies to Administrative- Build-
IIIIJ. Pij-elinc OfTice, Posl Office nnd Bank. Thus from these
;'-to pas^s, F>l. W-2 to W-l2 it reveals that the concerned
v "iI man has been regularly carrying flies to Administrative
Building, Pippliao Oflicr, Po^t Office and Hank as messenger/
pe T of Bi-rciun' Clil Refinrry. Besides this the concerned
'\oihnun h.is also filed attendance sheet Ext. W-13 in six
shcels to show that he has woikcd on different dales which
has been initialled by the officers of Bninuni Oil Refinery.
Thu' if is apparent that the concerned workman was working
under direct control and supervision of the management of
Rii:'imi Oil Rtfinery. The management, on the other hand,
in order to P'o\r thnf he is contiaftoi woiked has ex."mined
"W-l Shih R-ilak Sinph, the alleRecf contractor who has said
'h >t Afobin Maliito was workinq under him in the vear
l"' ' l ) nnd ;°"0 onwmds He w,^ assiuned contract f.u- tians-
rv'tin" ,n )li, Rrllnri>; takiliK articles from one office to
.ii f'f'oi- i nik-e v^s the nature of his contract The concerned
" irkninn w orf cd under him for sometime thereafter he used
to woik under some othej conlractoM. He has sa'd 'hat con-
'"'f-f Moik w.is civen to him as per tender and tender paper'
i-.m 1->B prn.tii. nl. Tint the m inapement ha= no! file,I am
'rndoi- p.ippis except one woik older whiL-h i, dated I3--I-9"
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Piior to 1V4-93 although ihis witness claims to be a con-
tractor under Harauni Oil Refinery, but no work oidei has
been piodu^Ld nor any documents has been pioduccd to show
Hint he was assigned any contract as alleged by the manage-
ment, Tho work oidcr dated JJ -4 -93 which has been maike^
hit . M-l goes to show that the woik assigned to him wa-
unskilled nature of job associated with temporaly connection,
sciaps, aita cleaning etc. in Electrical Zone-Il ACU. Prior
to tint what was the natine of job which was assigned lo in.1
has not been filed by the management, Ihis woik oider dot-.
nut lid-line that lie was assigned any woik lor canying out
document', and papeis of the management to different office
as inessengei/peon used to ito. If at all tho t\>cnlled con-
tiactor, Slub Baluk Singh was assigned the job ot aiea clean-
ing etc. then sueli job has been prohibited to be given to
the contractor by the Central Government by issuing 01
notification and in a number of rulings by our Apex Couit
has held that sweeping and cleaning jobs are of permanent
nature in which contract has been abolished and if contract
labour is engaged in such job of plant cleaning, sweeping etc.
which it, peimunent and perennial nature such contract woik-
eis s-hall be deemed to bt; workmen of principal employer and
such wuikmeu shall be entitled foi reguhris'alion as pc.nunent
employees of the pi oicipal employer from the date cf emp-
loynimi in such prohibited category of job. A reference may
be ninclc to ihe case of Air India Statutoiy Corpoiation Vs.
United Labour Union reported in 1997 Uab. l.C. J(>3 and
the ease of Secretary, Haryana State Electricity Uoaid Vs,
Suresh and others icpoited in AIR 1999 (SC) page 1160.
in the case ot Secretsiy, Haiyana State I-leclncity Board
it has been held that the Contract Labour (Regulation and
Abolition) Act does not intend to totally abolish the conJi;.U
labour, but engagement of labour force through contractor

10 do the v, uik of oermanenl nature is however intended to
be abolished. Theietore the woik oidcr which has been hied
by the management and maiked Ext. M-l £TOs to show thnt
conli actor wns engaged foi cleaning and sweeping ,jf the
plant which is a permanent and perennial nature of work.
The management has admitted that the concerned woikman
has been working foi about foui years right from May, 19S9
to May, JQti3 and they have not disputed thai in each calen-
dar year the concerned workman had woiked for mote than
240 days. Thus it is apparent that the concerned workman
wr.s engaged m peimanent and perennial nature of job. The
management him turlhcr examined MW-3 K, N. Tiwary who
haj come to say that the concerned woikman was engaged
by the tonti actor, Shib Balak Singh. But in cross-examination
he has said that he was doing the job of broominj and
GwccpUK'. however, Exts, W-l to W-12. show that tlv man-
agement was taking the work fiom him as messcngev/peon
for carrying files which is a job to be performed by rcgulai
pecn. MW-2 I. W. kujiu has come to say that the concerned
worknvn v.as a contract woiker and through7 fcxts W 1 to
W-12 the wojkman was engaged for woik by contracted, but
in none of these exliibits there is mention that the concerned
person v as a contract workei. The management in uiilei
to prove thai the concerned workman wus a contiact woikd
has lmther filed Ext. M-2, contractor's plioio pass legisier
to show tli.it lie was a coniiuctui''s workei. 'Ihis phyo pass
rrtgistej is with respect to geL pass issued on 21 4-yj \vhich
was valid upto 20-1-^- Hut the management has not filed
any photo ptss register ptior to this petiod although it is
admitted that tht concerned woikman is woiking in Bamuni

011 Refinery in the electrical maintenance lab. right from
May. iyK9. The iruna3ement has tuither filed L\t, P.i-l
sciies which tu • ilJffeient correspond!.nces between Ihc Fti'-fni-y
Inspector find the management o[ Baiauni Oil Refineiy by
which the concerned woikman has claimed unpaid wanes toi
36 days but it was ultimately paid by the management ot
Baruuni Oil ReJineiy vide Ext. M-4- In these correspondent
Hit* inanagenie.il has taken pica that the concerned wo.knian
is a contiectoi Vwoikei. The management hr.s also filal l\u>
xerox copies of application for security p.-.s to woik inside
Refireiy a i d which has been maiked ExK M-5 and M-5/1.
These aie ihe applications for the period 11-8-92 to 29-8-92
and fur thiee months as pet work order dated 2-5-v() for
issue of (jale p.'ss in thf name of diffeicnt conti actor's work-
ers including the concerned workman. The manajtemuit has
further fled payment of wage-sheet K\t. M-6 to show that
the conti actor has mad? r-'ym^nl to Mohan Mahalo on
24-8-92, 2 ') 89 and 31-8-89. On the basis of the^e documenti
the nv.inapernenl Ins awrtort1 that the couceined woilman
was a ro mm-tor's woilrn, fn such a nature of cise \hr.
Tribunal is if quired to lift into veil and pieice, the veil

and see vK-ihei the so culled contract systtm in a real one
or is a camouflage lo disguise tli; ical issue. '1 he nrmnagc-
ment has not filed nny ttnde: notice to show that any lendei
vvui, tloaRd iliJit fiom May, l'»K9 to IVlay, 1993, The rtvnaee-
nKiu has not filed anv quotation noi they have filed any
•agicLinent between the management and the so-called con-
iracku. They h'jye hied only one v.ink oidei dated 13-4-93
which yocs \o shoiV that the contractoi was assigned the
job oi sweeping and plant cleaning which is a prohijted
CJtcyo:y of job m which contractoi cannot be engaged, thete-
foic such yi'o being reinvmcnt and pe (.nniil nature under
ihc Comrarl Labour (Regulanor and Abolition) AU, Jl»70,
prohibit coiitKi;,. '•ystem in peiman.'nt and perennial natuie
ot ji-i'j. AJmitLedly the management is getting the job assign-
ed don.1 mo'id the yeai, then.foi<j the engayement of the
concomtd woikman was not on any temporary nr casual
natuie of job, K'ther he was doing a permanent and percnnijl
ndtmo ot job. The contract Labour (Regulation :iud Aboli-
tion) Aft. 1070 piohihits engagement of contrattoi in such
j rb. Fuitl'ermoie, every principal employer of an cstablish-
rniint to wlilrh the Contiact Labour (Jp.cgulation and Atoli-
t!on) Act, i'J70 appiien is lequiied to be registered foi engage-
ment of c'lfiliivtur and simila''y the contractor who employs
mine than 20 poisons is requued to possess licence imder
the said Act. But tne management has neither pleaded we
pioved that ihc Baiauni Oil Refinery is a registered eitib-
lishmeut under tht Contract Labour (Regulation and Abolition)
Act. 197U cor they h ; v pleaded Uiat Shib Balak SuPi-'h so-
called coMU'Clor is licenccc. It is true that u eontiattor
who ('ntji'i.' s lê '• than 211 r.'.'-ons docs not requite licenci1,
bit the Cbl.ihiishnicnt of princpal employei must be rcgis.cpCd
'.'-..abliihmejil under the Contiact labour (Regulation aivl
Abnlifion) Act. K i" settled principle of law that ific elf<-Ct
of ncn-K'j'idai.on of establishment of principal cmplovu and
the i,nnty.iclor possc-,s;nj; no licence is that 1he cont'iinoi
uoikor nni't be tieak-rt to be employed under the principal
emplojtr. 'Iheicfoie, the cnuiention of the nianageinent that
the convened workman is a contractoi workor and thcrcfoie
Ihi'ic is no ie'at;onship cf cmp1oycr and employee between
die irmnapcriii-nt of Baiauni Oil Rcflnciy and Mohan Mihato
must fail in v;ew of the settled princirjlo of law. Therefor"
o.i consid^nitloi: of the entire evidence and mateiials placed
in tlii. cise I find that the concerned woikmnn, Mohan
Maliato has been worl ing in Barauni Oil Refinery fiom
sometime m thr month of May, 1989 till 6-5-19^3 conthiu-
ULtsly on perrtmnent and pirennial iviture of jnb and1 the
establishment oi llarauui Oil Rehriery failed to prove that
its establishment is a registered establishment under the Con-
tiact Laboui (Rfbiilatirn and Abolition! Act and the so called
conti actor. Sinb Balak Singh is a licencee, Therefore there
is lcluliunship o[ employer and employee created between
(he management uf Baiatmi Oil Rrfineri, and the concerned
v ot\ man cv n if he might be erifiiged through contractoi
in contravention of the provision of the Contract Labour
(Rt-ulat-on arnl Abolition; Act, 1970. Thus, I find that
the a'nti^ntion of the mnnaer-merit th.'t the ptcsent r^fcicnce
is bad is totally misconceived.

7 S'nce \,o have found ,that the concerned workman has
been \ oikina en pe>mnnent natme of job M me^cnger/peon
'ml oi-i) in 'weeping and blooming, he is a workman ot
drauni Oil RLftneiy ;,nd therefore his termination without

following the legal proceduie as laid down under Section
""i-r and N of the Tndu'-tiiiii Disputes Act must be held to
he i/legM' Admittedly the concerned woikman ha.s not been
ehnigc-1 heeled nor ho has been paid any retrenchment com-
pensation and other rttrenchmem bent-lit", therefoie his ter-
mination ma'i be lickf to be illegal.

8. Hi HO the discussions made above I find that the con-
cerned workman is entitled fot reinstatement r.s messenger/
peon and lfi'.u'jiisafion us permanent employee of the Barauni
Oil Jlefjneiy of Indian Oil Torporation Ltd. Howcvii in
I hi' cir;ums(;,n.Ts o£ tha case he shall be reinstated without
b.ick wages.

9 Tn ihe rc-ult I render-^

AWARD

TIMI ihc Ll'iim of th1 v.orkmun, Moliiin Mahalo thai n-
was an employee of Baiauni Oil Refinery of Tndian Oil
C oii'ipihon Ltd. i iuslifii'd intl his removal 'from '.civf"
wil'i cll-rt fiom " ^-11'n i. illefil, TTr fs entitled for p?-
m-titemetiL but wiihout IjaJ; wages as peimanent employee
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In the pout of messcngei/peon, the management is directed
to implement the awaid within 30 days from the date of
publication or lh" <v.< ,1 fuiliiif which Ihe cc.nccinetl woikmun
shall be cntuled for wages of messenger/peon from the date
of publication of the award,

SARJU PRASAD, Presiding Officer

New Delhi, the 15th March, 2001

S.O. 760.—In pursuance of Section 17 of the
Indstrial Dispute Act, 1947 (14 of 1947J, the
Central Government hereby publishes the award ol
the Central Government Industrial Tribunal
Dhanbad No. 1 as shown in the Annexure
in the Industrial Dispute between the employers in
relation to the management of Bharat Gold Mines
and their Workman, which was received by the
Central Government on 13-3-2001.

[No. L-430U|2|91-IR(Misc..)]
B. M. DAVID, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. I. DHANBAD.

In the matter of a reference under Sec. 10(1)(d)
(2A> of the Industrial Disputes Act, 1947.

Reference No. 28 of 1994.

PARTIES :
Employers in relation lo the management of

Bharat Cold Mines.
AND

Their Workmen.

PRESENT :

Shri Sarju Prasad, Presiding Officer.

APPEARANCES :
For the Employers : Shri B. Joshi, Advocate.

For the Workmen : Shri D. Mukhcrjec, Advocate

STATE : Jharkhand,, INDUSTRY : Gold Mine.

Dated, the 9th February, 2001

AWARD

By Order No. L-43011|2[91-IR(Misc.) dated
1-3-94 the Central Government in the Ministry of
Labour has, in exercise of the powers conferred by

clause (d) of Sub-section (1) and Sub-section (2A)
of Section 10 of the Industrial Disputes Act, 1947,
referred the following dispute for adjudication to
this Tribunal :

"Whether the action of the managemnt of
BGML Contractor of TISCO Ltd.,
Jamadoba, P.O. Jamadoba, Distt, Dhan-
bad in not regularising|Shri Shiv Kumar
Prasad and 63 others is justified ? If not,
to what relief they are entitled ?"

2. This is an industrial dispute to decide the
action of the management of Bharat Gold Mines
Ltd. in not regularising S|Shri Shiv Kumar Prasad
and 63 others, whose names find place in the list
attached to the order of reference, is justified or
not.

3. The brief facts; giving rise to this, dispute is
that Bharat Gold Mines Ltd. (hereinafter to be
referred as BGML) wa,s engaged as Contractor by
TISCO at Jamadoba for sinking of Shafts and
deepening of No. 6 Pit of 6 & ? Pits Colliery of
M|s. TISCO at Jamadoba by Office Order dated
22-7-1983. Thereafter they got contract from
TISCO for the same job of sinking of shafts at
3|4th Pit of Digwadih Colliery. The concerned
persons, Shiv Kumar Prasad and 63 others were
engaged as temporary workmen in the post of
sinkers sometime in the year 1984 and they worked
under BGML upto April, 1993. Thereafter the
concerned persons have been retrenched with effect
from 9-5-93 atter payment of retrenchment com-
pensation and wages upto $-5A)3 on the ground
that the contract work which was assigned to the
company i.e BGML by TISCO was completed and
there was no further job of shaft sinking with the
management of M|s. BGML.

4. According to the concernd workman the
BGML is a Government of India Undertaking and
it haa got expertised in sinking of shaft and other
mining related work. It has got lot of work, with
B-C.C. Ltd., E.C. Ltd. and other mining com-
panies. According to them the concerned persons
were working in permanent job on permanent post
and they have put in more than 240 days atten-
dance m each calendar year for the last 8
years, therefore they should be permanently ab-
sorbed and regularised as permanent workmen of
BGML. But the anti-labour management in order
to deprive the concerned persons the benefit of
permanent workmen have kept them on the roll of
temporary workmen for 8 years and they have
been stopped from work from 30th. April, 1993
after they have put in about 8 years service. They
have gained sufficient experience and has become
skilled, therefore, the concerned persons should
have been regularised by the management'of BGML
as permanent workmen. According to them the
action of the management in retrenching them is
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illegal and unjustified. They raised a dispute before
the Conciliation Officer of the Labour Department
which ended in failure. The failure report was sub-
mitted by the A.L.C. (C), Dhanbad, but the ap-
propriate Government refused to refer the dispute,
then the sponsoring union, R.C.M.S. moved the
Hon'ble Patna High Court, Ranchi Bench and as
per the order of the Hon'ble High Court the present
dispute has been referred by the appropriate
Government i.e. the Central Government in the
Ministry of Labour.

5, The case of the management of BGML, on
the other hand, is that the BGML is an Undertaking
of Central Government engaged in carrying on
contract jobs in different mmes as and when same
becomes available. The management of BGML
secured contract from TISCO Jamadoba Group of
Collieries on the job connected with sinking of
shafts. At first TISCO awarded contract for sinking
vertical shaft in mines of 6 & 7 Pits at Jamadoba
by work order dated 22-7-83 for completion of
job within 24 months. The management of BGML
made arrangement for sinking of shaft in the year
1984, then the sponsoring union, R.C.M.S. de-
manded for recruitment of local people and threa-
tened to stop the operation of shaft sinking job
unless the local people were provided with employ-
ment under the management of the contractor,
BGML. A meeting was held on 1-2-1984 between
the representatives of the management of BGML
and the Secretary of the sponsoring union and an
agreement was arrived at for temporary employ-
ment of local persons on job of shaft sinking with
designation sinkers and they will get Category-I
wages of NCWA-III and incentive post as per rule
of the BGML. It was also agreed that local per-
sons so employed will continue on temporary post
and after completion of contract they will be re-
trenched from service after payment of retrench-
ment benefit, Thus in terms of aforesaid agreement
dated 1-2-1984 the concerned persons Were recrui-
ted and they were given appointment letters stipula-
ting the terms and conditions of their appointment.
It was purely on temporary batsis and their services
were to be terminated after completion of the con-
tract. It was also stipulated that they would be
provided employment as and when job will be
available for them and their services will be termi-
nated at any time during ihe period cf temporary
employment by giving one month's notice or on
payment of one month's wages in lieu of notice. It
was also stipulated that such Workman shall not be
entitled to be appointed in similar job in contract
work,taken by the management elsewhere than 6
& 7 Pits Colliery of Jamadoba'. Each workman,
gave undertaking to accept retrenchment order
after completion of contract work and receive re-
trenchment benefit without any protest. After
completion of contract work of 6 & 7
Pits Colliery at Jamndoba of TISCO the
management served retrenchment notice to

all such temporary Workers. Then such
workmen approached the sponsoring union to raise
dispute betore the A.L.C. (C), Dhanbad and a dis-
pute was sponsored before the A.L.C.(C), Dhanbad
on behalf of the concerned workmen demanding
for their continuance of employment on. some
terms and conditions on the job of shaft sinking at
No. 3 Pit Jamadoba Colliery which work com-
menced after the work order dated 8-3-86 issued
by TISCO in favour of BGML. The management
agreed to accommodate the concerned workmen at
No. 3 Jamadoba on same terms and conditions of
service. In the meantime TISCO awarded contract
for drivage of inclined shafts by Work order dated
16-8-90 and 18-12-90 at Digwadih Colliery. Then
also the sponsoring union demanded for recruit-
ment of local people adjacent to Digwadih Colliery
and threatened to stop the work if the local people
is not provided work by the company. Thereafter
a settlement was arrived at on 22^4-91 between
the management of BGML and1 the sponsoring
union, R.C.M.S. for employment of local persons
as temporary mazdoors. The sponsoring union
again by letter dated 14-8-91 demanded for en-
gagement of more temporary workers and gave
solemaly undertaking that persons should be em-
ployed as per the requirement purely on temporary
basis tili the contract work at Digwadih Colliery
is over. The sponsoring union assured that all the
aforesaid employment would be ternporary nature
and no claim would be made in future for making
them permanent. Thus, the concerned persons
were provided employment purely on temporary-
basis and were to be retrenched after completion of
job at Digwadih Colliery. The job of shaft sinking
at No. 3 was over on December, 1991 then the
management served notice of retrenchment on
workmen working on the job of temporary basis
on 16-12-91. The sponsoring union had forced the
management to engaige 60 local persons in May,
1991 for contract job of"Digwadih colliery, besides
providing employment 60 temporary workmen
working at No. 6 & 7 Pits to be posted at contract
job at Digwadih colliery. The .sponsoring union
also started creating trouble and they served strike
notice then the management of BGML wa,s com-
pelled to enter into a settlement dated 6-3-92 with
the sponsoring union agreeing not to retrench tem-
porary workmen already working at Digwadih
colliery and as well No. 6 Pit of Jamadoba colliery
and all the workmen were required to be accommo-
dated at Digwadih colliery although there was no
requirement for temporary workers. The manage-
ment BGML, accommodated all of them till the
completion of the contract job at Digwadih colliery.
The entire contract job of TISCO was completed
by April, 1993 then the management retrenched all
the temporary workmen including the concerned
workmen by making payment of retrenchment
compensation or retrenchment benefits. According
to the mana'gement of RGML after completion of
contract job of TISCO at Jamadoba and Digwadih
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colliery the management has got no such work and
since such work havs been completed and closed,
therefore, there was no way out but to retrench all
the temporary workmen, AOccording to them the
management has got no iurther such work for
engagement of all the concerned persons, therefore,
it is not possible tor them to engage the wojkmcn
on permanent basis and absorb them by regulari-
sing their job as permanent workmen The mana-
gement has already large number of surplus wor-
kers. In such circumstances the management has
"•ubrnitted that its action is justified and the con-
cerned persons are not entitled to any relief.

6. Keeping in view the pleadings of the parties
I rind that it is admitted that BGML was awarded
contract job by TISCO at Jamadoba Group oi
collieries and Digwadih colliery for vertical and
inclined sinking of shaft and during that period
the concerned persons were employed as tempo-
rary workmen. It is also admitted that the job wa>
awarded as pleaded. But according to the spon-
soring union, BGML has got several such work in
other collieries like BCCL, ECL and theietore,
all the temporary workmen who have been retren-

-ched after April, 1993 should be regularised. Bu!
according to the management of BGML, no such
work is in their hand and they have got already
more than sufficient work force, therefore, they art
not in a position to absorb the concerned persons
on permanent basis. Further according to them
that contract job which was awarded to them has
already closed, therefore, if the closure of the work
of the establishmnt of BGML at Jamadoba and
Digwadih the demand of the concerned persons for
regularisation is totally unjustified. The manage-
ment's plea is that on the basis of demand by
R.CM S., the sponsoring union, and on the threat
by the said union not to allow to work on the con-
tract job the concerned persons were accommo-
dated purely on temporary ba,sis.

7. The management has examined one Abbube-
kar, Dy. Chief Mining Engineer, who has come to
support the management's case. He has said
that all the works which was provided by TISCO
have been completed by 30-4-93. Therefore, the
company has retrenched temporary workers giving,
all benefits under retrenchment as per rules. Such
workmen have been paid wages upto 8-5-93 and
retrenchment compensation by cheque dated
7-5-93, they were served wilh three month's notice
and have got permission frcm Central Government
for retrenchment of such workmen. The sponsoring
union in its written' statement has nowhere dispu-
ted that they have not got letrenchmcnt benefits.
However, when they examined one workman,
Mahadeb Lai, he has said that retrenchment com-
pensation was made trs per NCWA-IV but at that
time they should have got retrenchment conipeira-
tion as per wages of NCWA-V, But there is not such
pleading in the written statement of the sponsoring

union, therefore, at the belated stage such state-
ment of WW-1 cannot be taken into cousideiatjon
because the same is against the pleading of the
sponsoring union. The management has filed all
tlie work orders of TISCO which have been
marked Ext. M-l, M-4, M-5 and M-6., The mana-
gement has also filed agreement dated 1-2-84
arrived at by the management and the sponsoring
union for temporary employment of local persons
on the job of shaft jinking which is Ext. M-2. In
Ext. M-2 there is a clear stipulation that such local
persons shall be employed purely on temporary
basis and after completion of contract, services ol
the persons retrenched with retrenchment bene-
fits. This record note of meeting held on 1 -2-84 has
been signed by the Secretary of R.C.M.S. which
has sponsored this dispute. Thus, it is clear thai
the concerned persons were engaged as per settle-
ment between the sponsoring union, and the mana-
gement of BGML purely on temporary basis and
they w/erc to be retrenched after completion of the
contract job. The management has also filed
notice of retrenchment dated 1-4-86 which has
been marked Ex. M-3 to show that the manage-
ment has served retrenchment notice upon the con-
cerned persons on the completion of initial job of
shaft sinking., The management has also filed
another (settlement dated 22-4-91 between the spon-
soring union amd the management of BGML for
employment of local person which has been marked
Ext. M-7. In this settlement also the sponsoring
union has agreed that local persons will be em-
ployed on temporary basis and their services will
be terminated after completion of the work. The
management has again filed the demand of
R.C.M.S. dated 14-8-91 for employment of more
number of local persons on temporary basis at
Digwadih which has been marked Ext. M-8. The
management has filed retrenchment notice dated
16-12-91 served on the temporary workmen oi
No. 3 Pit and strike notice of same day by the
sponsoring union served upon the management for
withdrawal of retrenchment. The management has
again filed the agreement after the service of the
strike notice which is dated 6-3-92 and marked
Ext. M-l 1 by which the management has not re-
trenched the concerned persons and allowed to
work them in another contract work of TISCO.
The management has brought on record the appli-
cation dated 1-2-93 for permission from Central
Government for retrenchment of the concerned
persons and the permission letter from Central
Government for effecting retrenchment of all the
workmen who were engaged as temporary sinkers
which has been marked Ext. M-l 2 and M-l'3.
They have also filed particulars of full and final
payment of retrenchment and licence issued by the
AL.C.(C) as contractor and Certified Standing
Orders of the Company, marked Ext. M-l 6.

8. Thus, from the materials on record I find
that initially the management of BGML was awar-
ded a contract work by work order dated 22-7-87
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issued by Mis. TISCO tor sinking of vertical shaft
and deepening ol No. 6 Pit of 6 & 7 Pits Jamadobu
colliery. I h c sponsoiing union demanded for em-
ployment of local people and there was a settlement
on 1-2-84 by which the concerned persons were
given temporary employment with conditions that
they will be retrenched after completion of the
contract work. Subsequently M[s. TISCO issued
three more work orders dated 8-3-86, 6-8-90 and
18-12-90 at Digwadih Colliery besides at No 3 Pit
of Jannsjoba Colliery of Mis. TJSCO, and there was
demand from the sponsoring union from time to
time to accommodate the concerned persons in diffe-
rent contract work which was conceded by the
management and in this regard there was settle-
ment dated 22-4-91 and 6-3-92. The management
of BGML has clearly stated tha"t the contract work
of M|s. TISCO is now over. Thus, I find that the
contract work on which the concerned persons
were accommodated being the local persons on
temporary Knis has since been completed and
the management of BGML has retrenched all the
concerned persons after hiking permission from the
Central Government and making payment of re-
trenchment benefits. Therefore, in such circum-
stances there is now no question of absorbing the
concerned persons on permanent basis, therefore,
in my opinion the action of the management is
perfectly justified and the concerned persons are
not at all entifled to be regularised because it is
settled principle of Jaw that regularisation by way
of permanent absorption in the employment can be
made only when there is existing permanent vacan-
cy under the management. But in the present ca.se
there is evidence that is such permanent vacancy is
existing. On the other hand, MW-1 has clearly
stated that the management has got no permanent
vacancy, rather, it has got large number of idle
work force. Therefore, the concerned persons can-
not claim to be absorbed as permanent workmen
because they were accommodated at the pressure
of the sponsoring union as temporary workmen in
a' temporary iob which has already been com-
pleted.

9. In the result I render—

AWARD

That the action of the management is justified
and the concerned persons are not entitled to any
benefits,,

SARJU PRASAD, Presiding Officer

New Delhi, the 15th March, 2001

S.O. 761.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
heieby publishes the Awnrd of the Central Government
Industrial Tribunal-curn-I aboui Couit, Vjshakapatnam (A.P.)
us shown in the Annexiue, in the industrial dispute between
the employers in relation to the Hindustan Zinc Ltd.
ami their workmen which was received by 1hc Ccnenil
Govcinment on the 5-1-2001.

iNo. L-430JJ|2|99-IR(M)]
B. M. DAVID, Undet Sccv.

ANNFXURE

TN THE COURT <>r INDUSTRIAL TRIBUNAL CUM
LABOUR COURT-VISAKHAPATNAM

PRESENT ;
SRT K. VEERAPU NA1DU, B Sc , B L.,
CHAIRMAN & PRESIDING OFFICER.

Dated, 12th day of February, 2001
I.T.I.D (C) No. 3/2000

Reference No. L-43011 2/99|lR(M) dated. 29 02-2000
BETWEEN :

The Genenil Secretary.,
O/o Hindustan Zinc Limited,.
Vj?dkharai'iam Zinc Workers Union,
jukWa Sunibtunurluy Bhawan,
Visakhapatnam (A.P)-530 026 . Workman.

AND

The Dy. General Managei,
Zinc-Lend Smelter,
Hindustan Zinc Ltd,
Visakhapatii.nrn-530 015 . . Management.

1 his dispute coming on for final hearing before me in the
presence of Sri S, Ramachandra Rao, advocate for workman
^nd Sli D. V. Subba Rao, and Sri M. Venkata Rnmana, advo-
cates for management Upon tiering the arguments of both
M'des and on perusinR the entire material on recoid, the
court, passed the following:

AWARD

(1) This is a lcference made by the Government of India
foj adjudication of the following dispule under Sec 10(1 )(d)
und Sec 2A of the ID . Act.

"Whether thr action of the management of M ">, Hindus-
tan Zinc Ltd , Zinc-T pad Smeller, Vi'-akhapatnam,
in not granting 2 (two) .'ddidonnl increments (o
Sri N. R. Raphuvender, E No 42*73 Sri W. Gopi,
E No. 42R45, Smt, S RnmuJnmmn F No 442167
and Sri B Tuna, E No 42164 w e f 10 10-93.
16-12-91, 10-5-97 D-n.) !<M-97 u>^-ctivc1v as
c1'"nr"d(.-d bv the Visaklw Zinc Wotkm Union.
Visikhaoatnam is Tcaul ami fnslifled "> Tf not, to
what relief the concern'd onion il uitlt!rd ?"

(2) The case of the workman i* Ih'tf the respondent
manaeement is a Government of Tndin Fnterpi iw, wlfh Us
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registered office at Udaipur, State of Rajasthan and it has
several units throughout the country including the ono at
Visakhapatnum. Besides these workmen refened under this
reference, some othtis including G.D.V. Piasadaiao, Y.
Satyanarayana, P. Ranganath Babu, K.V.S. Sornayajulu and
V. V. Raju weio also employed by the management at Hydera-
bad unit. The working hours at Visakhapatnam aie more
than the working hours at Hyderabad union. So also the
optional holidays and other holidays at Hyedeiabad Jie more
than at Visakhapatnam unit. The second Saturday is holiday
at Hyderabad unit wherein it Is a working day at Visakhapat-
nam. The city compensatory aljbwancc at Vistikhapatnam is
lesser than the Hyderabad unit. While BO, the management transr
ferred four employees in the year 1997 and one employee
in the year 1999 from Hyderabad unit to Visakhapatnam
unit and granted two additional increments in order to
compensate for long hours of work reduced holidays and
stoppage of CCA etc. But the said relief was not granted to
the workman whose dispute was referred in this reference
when they were transferred from the Hyderabad unit to
Visakhapalnam unit in the year 1993. Hence this appli-
cation.

(3) As against this, it is the case of the management, that
it is incorrect to state that the working hours Ht Visakhapat-
naitt Unit are more and that" there are no equal optional
holidays for Visakhapatnam unit. However, the management
admitted that the second Saturday is holiday at Hyderabad
whereas it is working day at Visakhapatnam. Further it is
pleaded that as per the directions of the appointment of the
workers, the workers are required to serve in any part of
the country. The transfers were effected due to the winding
up of the Hyderabad office and the guest house. The terms
of appointment or the company rules do not provide for
sanction of two additional increments. Since the office at
Hyderabad is being wound up and on account of humanita-
rian grounds and to accommodate to these workers they
were transferred to Visakhapatnam from Hyderabad unit
without disputing of any emoluments and hv providing the
transfer benefits like TA, Disturbance allowance. Transport
charges for personal goods on their transfer to Visakbapat-
nam Hence there is no snhstance made in the claim made
by the workmen in this reference,

(4) Btfore this Tribunal one of the 4 workmen was
examined as WW1 and got marked exs. Wl to W3, the trans-
fer orders. On behalf of Ihe management one witness is
examined as WW1 and Ex Ml is marked.

(5) Heard both sides,

(6) The point that arises for consideration in this case
is as follows :

"Whether the four workmen in this reference are en-
titled to get the two additional increments and other
benefits as were given to five employees who were
earlier transferred from Hyderabad Unit to Visakha-
patnam unit ? And {o what relief the workmen are
entitled ?"

(7) The following facts nro not in dispute. The manage-
ment's registered office is at Udaipur and it has got units at
Hyderabad and Visakhapatnam and some other places
throughout the country and that the petitioners are the

workmen of the respondent management and that thev were
transfered in the vear 1993 from Hyderabad unit to Visakha-
patnam unit because of the windine up of the unit and «uest
house at Hyderabad. Ex. W2 is the transfer order of this
WW1 one of the persons whose dispute is referred to this
Tribunal. As per that Ex. Wl order four employees were
tiansfcraj from Hvderabad unit to Visikhapatnam unit on
10th June. 1987 bv the respondent management wherein it
is nlso mentioned thnf it h;is decided to grant them two
additional increments so as to compensate for lone hours of
work- reduced holiday*, stoppage of CCA etc. But ttip said
hcrvflts wire not inoiirnorated in the trn^s-frj- nriiirs of
WW1 Trill"! t'li" i?r!»"Vnnrc" nf thr w/ni Vmpn is ttinf the
benefits that were granted to the employee? transfered under
Ex. Wl were not extended k> the four workmen whose dis-
pute is refened in this reference.

(8) Admittedly, the management have examined i^ Senior
Manager (PA.A1, who k woiklng since 1996. He deposed

lli it since llioie were union talks in the year 1980 the two
additional inciements were given as per Ex, Wl and subse-
quently thele were no such union tulks and the two addi-
tional iiKTcmmbi were not given under1 Ex. W2, Even in
thij Liuss-extdnin^ition also he admitted that the four em-
ployees that were tuvnsfcicd under lix. Wl were granted
iVv'o additional increments and there was no fault on the
pait of the workmen to get the two additional increments
while they were tiansfcrcd under Ex. W2. He also stated
that he cannot say whether it is the lapse on the part of the
union and a suggestion is put to this witness that the trans-
tcri under I3,\. Wl are not on account of the closure of
eusterti dm&ioa of Hyderabad1. Further he also admitted
ihat the working hours at Hyderabad unit arc from 9.30 a.m.
to 5.00 p.m. and at Vizag it is 8.50 a.m. to 5.30 p.m.
i.e. one hour more at Vizag. He also admitted that Second
Saturday is holiday at Hyderabad whereas it is working day
at Vizag and Optional Holidays at Hyderabad area and at
V./ag thete are two only and paid holidays including natio-
nal holidays ai Hydeiabad are 10 and whereas at Visag
there are 8 only and CCA at Hyderabad is Rs. 150 and
ut Vizug it was Rs. 75/- only. Therefore, the workman has
pot juiiillnation to ask the same benefits which were given
to the employees who weie transfeied under Hx. Wl. ^_

(9) The learned counsel appearinjj for the management
contends that the transfer effected to there workmen is only
on account of the closure of the Hydeiabad Divisional Office
and the guest house and therefore the workmen cannot de-
mand any benefits like two additional increments. This
contention has no force because the closure of the divisio-
nal office at Hyderabad have taken place even in the year
1987 as per Ex. Ml when the four employees were trans-
feied then and those four employees were given two addi-
tional increments us per Ex, Wl. Therefore, there is no
substance in the submission made by the learned counsel
appealing for the management. The granting of two addi-
tional increments as per Ex. Wl to the employees who
transferee) Irom Hyderabad to Visakhapatntim unit is only
to compensate for long hours of work, reduced holidays,
stoppage- of CCA etc. and the said reason was also men-
tioned in Hx. Wl. Therefore, the same benefit is to be
extended to the workmen imder the reference and they
cannot be denied of such benefit unless and until otherwise
they arc being deprived1 of, Therefore, I answer the point
HS well us the reference in favour of the workmen and
Ht;uinsi the management.

(10) Tn the result, the award is passed directing the res-
pondent/management to grjnt two additional increments as
demanded by the four woikmen Sri N. R. Rafihuvcnder, Sri
V. Gopi, Rmt. S. Ramulamma, and Sri D. Jana. However,
there is no order as to costs and each party ia directed to
bear its own costs. Dictated to steno transcribed by her
given under my hand and seal of the court this the 12th day
of February, 2001.

K. VEERAPU NAIDU, Presiding Officer

APPKNDIX OF EVIDENCE IN ITID(C) 3/2000
WFTmSSF.S EXAMINED :

FOR WORKMAN : FOR MANAGEMENT :

WW1 : V. Gopi MW1 : P.V.R. Prasad

DOCUMENTS MARKED:

FOR WORKMAN:

Fx. Wl : 30-06-87 : Transfer order.

1 \ . W2 : 16-12-93 : Transfer order of Gopj V.

Ex. W3 : 10-5-97 : Transfer order of D Jana, and Smt.
S. Ramulamma.

FOR MANAGEMENT :

Ex. M l : 10-6-87: Letter of management reg. shifting
of wcirlLmcn from Hyderabad unit to Vizag unit.
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New Delhi, the 15th March, 2001

S.O. 762.—In pursuance of Section 17 of the Industrial
Disputes Act 1947 (14 ut 1947), the Central Government
liercby publishes the Award of the Centrnl Government
Industrial Tribunil-cum-Lnhoui Couit, Visjfcr.aaptnam
(A P.) as shown in the Anncxure, in the industiial dispute
between the employers in relation to the Visakhapatnana
Port Trust and ihcir workmen which was received by the
Tenti til Government on the 27-2-2001.

fNo.L-34011/4/200O|IR(M)l
B. M. DAVID, Under Secy.

ANNEXURE

IN THE COURT OF INDUSTRIAL TRIBUNAL CUM
LABOBUR COURT: VISAKHAPATNAM

PRESENT :

Sri K. Vcciapu Naidu, B.Sc, B L ,
Chairman, Industrial Tribunal &
Presiding Officer, Labour Court,
Visakhdpamam,

I.T.r.D. No .(C) 28/2000
Doted, 31st day uf January, 2001

No. L-34011/4/2000/JRCM1 Government of India Mmlstiy of
Labour New Delhi dated 31-7-2000

BETWEEN

The General Secretary,
Visaldiapatnam Port Shramika Panchayat,
21-44-21 A Chegalpetc.
Visakhapatnam. . . Workman

AND

The Chairman,
Viiakhapatnam Port Trust,
Visakhapatnam. . . Management.

This dispute cominy on for hearing before me in the pr,e-
sence of Workman and Management Memo filed by the
workman union And upon perusing the materinj papers on
record the court ppsscd thi following :

AWARD

Memo filed statin? that the matter is settled nut ot Court.
Hence the reference is closed and Nil Award is pr"^ed. No
costs awarded. ~

Given under my hand and seal of the Court this the 31st
day of Jaminrv, 2001.

K. VEERAPU NAIDU, Chairman
Industrial Tribunal &

Presiding Officer, Labour Court
Uiil UI/ZUU1—5

New Delhi, the 15th March, 2001

SO. 763.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
heieby publishc the Award of the Central Government In-
dustrial Tribunal-cum-Labour Court, New Delhi as shown in
the Annexuu1, in the industtifll dispute between the employeis
in relation to the management of I.G.I. Airpoit onj theii
workman which was received by the Central Government on
the 5-3-2001.

fNo. L-11011]2|97|rR(M>]
B. M. DAVID, Under Secy.

ANNEXURE

BIFORE SHRl K. S. SRIVASTAV, PRESIDING OFFICER,
CENTRAL GOVFRNMHNT INDUSTRIAL TRIBUNAL,

NEW DELHI

J.D. No. 112/97

In the mailer of dispute between :
The President,
l.A A. Employees Union.
Bl/2, 1 A A. Staff Colony.
Mjhipalpin, New Delhi.

Versus

The Senior Manager,
I.G.I. Airport,
Airport Authority of India (IAD).
New DeIhi-37.

APPEARANCES:

None for the workmen
Shri Fcroz Ahmed AR for the Management

AWARD

An industrial dispute was raised by the employees union
(hereinafter ieferrcd to as workmen1) of International Airpoit
Authoiitv of India. New Delhi. I G.I. Airport includins Delhi
Bgainst the Airport Authority of India (IAD) I.G I. Airport,
New Delhi (hereinafter refeired to as Management) against
the management's action for engaging contract Ktbour COT
sale of entry'tickets of visitors lounge in I.G.T. Airport Tei-
minal-II, New Delhi. Coaseaucntly the Central Government
in the Ministry of Labour v de its Order No. L-11011 /2/97-
TR(M) dated 30-7-97 has send this refetence under Section
10fl)(d) and 10(2A) of the Industrial Disputes Act, 1947
(hereinarvcr referred to as Act) for the adjudication of the
Itulustiinl dispute on The following terms :—

''Whether the action of the management of Airport
Authority of India in engaging contract Labour for
sale of entry ticket for visitors lounge in (G.I. Ail-
port Terniinal-IL New Delhi, is justified If not,
what directions aie necessary in the matter 7"

2. The workmen case in short is that as per Section 12(3)(j)
of Airport Authority of India Act, 1994 (AAT Act) "reculnt-
irc and control of plying of vehicles and entry and exit of
passenger and visitors in the Airports and Civil enclaves,
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with due lizard to (he sauuiy and piotouil founUion. of
Government ol Ii ilu: "'was one of the- mini functions ol Hie
maruqeniem and ii was of puinmVl nntuio. Thus tlic sale
of entry ticket at I.G.I, Airpoit, N>'\v Delhi including victors
lounge at Tcim«n-il II aixoiding lo ilic worlm.iu was .imouet-
ing lo the perennial n.itoe of uo.L in the Indufcii}1. the said
work wai O'dniu'ily handled bv H'C tegular workmen of lh-
management since the inception of I A.A 1, 1972. Ministiy
of Finunee had also issued letter No. 15/10,84/GM its copy
Annexurc 'A1 annexed to the st.itcjncnt of clai maho provided
tli:it jobs Hii(.h Wu-ie of peim.incnt natuic shon'd not be
given on contract has^ and Mode) Standing Ordcis in thii
icspeet wete O'MJ issued hv (he Ministiv of 1 nb"ur. Hutber
Section 10(2)1 bj anil (c) ot Contract Labour (Regulation and
Abolition) Act, 3970 a'-n prcv.ded employment of cofit J U
labour.

3. It is stated by the workman that the work of reevlntmg
entry and exit of pasc>en«eis and usifora at visitors lounge
ut Terminal II, I.O.I. Airpo.i, Nev, Delhi wat, being per-
fotmeri on a contiact basis the contract of which lias been
given by the management to M/s. Ki.i'natnka Industrial and
Coinmnvi.il Corpoiation on 28-K-96. The said contract ac-
cording to thi- woikmui was initially (,'i\en foi a reiiod "f
six months c7) Rs. 6 Lakhs per monlh ar pci N.1.1. conditions
It is further stated by /he workman that (he said monthly
rent of Rs. 6 Itkhs \/.as subsequently reduced by the manaye-
muit to the extent of Rs. 2 lakhs per month in violation of
(be N.I.T. Conditions. In vijw of the (act thi't the monthly
rent was reduced to two lakhs by the manapeinen,1. The
said Cont: actor could not be said to be the hiphct bidder
lor the said job which was pn condition of N.l.T. The
woikman has ajjein htcitoj that 'he mann^imcnt had redn.vd
the stiM rent vvnh au implied motive to jjive undue fjvom lo
the party on kuld L',o quo basis by cireunvr.nti'ii: N L.T. con-
ditions. The ta'd'work rus now also heen t\(ended for two
wars uu (he same amount of monthly rent The woikim.ro
has further stated thnt practice of cunt! act L hour fm the
performance u/ the afo,(.said job taken by the manayemuit
is only with intention to ret the contiact employees absorbed
in the rqrult-r tjtrvic*: of the managemert fiom the back door
and to t\cludo legular employees of the management without
adcc|Latc woik and without proper prospect of their career
developrn:iit. It is maintained by (he workman that if the
work nfou'lliici would be entrusted lo (he rznuldt employes
the ncu t.tile «if enliy tickets would incre.i.se to gieit extent
lhan pioiectcj bv the conduct ncd there would br sufficiciJl
income lo the manapi--merit without any extra e\pcnt!ituie.

4. The wurknibii has Mated that the manasement have given
the corilijict afoicsaid of M/s. Karmtaka IndU'-tiul and Deve-
lopment Cn.-poi.iiii.il on 28-K-96 during the- pendency of ific
'toncilialion piocecding wliitli amounts in violation ol the
Act and the m inagemont had mad': itself liable for pioseai-
cfition. On (hese fnri.s the workman have piaycd for a
direction iti (he management to lescind the said contract im-
mrdiately in nvoid jr'iiactions in its expcndituic on contiact
Irbour and liability for their absorption in the icgulnr SCIMCC
and lea'idge at (he coit of prblic issue employees,

*>. The lMaaagement h«s contested the workman's case, and
k it asserted (hut it was preiogatvc of the management (o
run (he luis'.itss after tnkintr all factors into consideration
and no employee and union h&s a right to interfere in its
smooth running and (fit vorkman's clu'm deceives to he
summarily ix-jedcd.

6. At the first stage th1-1 management has luken piel'minary
opjection lo .'lie following effects.

7. The refcience as it is bad and illegal being without
application of mind :nJ has been made m mecliamcyl
arbitraty manner. Secondly that th? statement of claim of
the workman is bad and illegal bein^' not in" consonance
with provisions of section 2-K of the Act. Thirdly that
(Regulation and Abolition) of contract labour falls undir IN-
purview of contract labour (Re^ulaiiuii and Abo'ition; Act,
1970 and lints it WHS for tlio appropriate government lo
decide abolition of contract Liboui is the Ccnfi.il Government
(hrourih ml-isory board and thus no industrial dispute could
be said (o be In existence. Fourthly no valid demand notice
was served on the management by the workman before film"
the case with the concilrafioii officer and it nwtf? (he ic-
fcrencc b-id and illcgnl. Fiffh/y thit (fu 'talem^nt of claiin

of the woifcmeu is not maintainable in view of the notification
dated 2-3-93 detailed \a para 1{C) of the written statement.

8, On merits the management has denied that the sale of
• mr, tickets was of perinial nature of work as admitted by
the wuikmcn. It is asserted by the management in this
icspcct that job of managing the visitors lounge is not of
pcrinial nature because at regular intervals bank of entry of
visitors was imposed by the Bureau of Civil Aviation Security
(BCAS) and sometimes the gaid ban was of very Ion1* duration
and have been for indefinite period and thus deployed full
time employees in managing visitors longe would not be
economically viable. It is again asserted by Iho management
in this respect that on the merger of I A.D. and N.A.D. into
A.A.I, there was every likelihood of surplus manpower and
they could be re-deployed and thus the appointment of
fegular employees could aggravate the situation of surplus
manpower. It is further asscited by the management that
visitors longe at Terminal II I.O.I. Airport providing facilities
to visitots who used to come to see uf and receive passcngLi-s
v:as separately constructed at cost Of crores of rupees and
all the facilities of centrally air-conditioned were provided
there for the visitors. Since the said building was only con-
structed cecently so policy decision was taken by the manage-
ment for regulation of visitors into the buiKlinrf
by private Agency because the work was not of pel mini
nature. The Management has denied for \iolating anv pro-
vision of Industrial Dispute tor awarding contract to the
private agencies.

y. It is again asserted by the management that the visitiv-.
longe was given job contract purely on experimental bays
lo find out economic viability and other practical pioblems
pertaining to the visitors and there was one of the condition
of the job contract that it could be pi evented by giving notice
of (SO days without assigning .inv lOason and thus ho,ed vn
tender licence was Initially awaided for a period of n \ months
w.e.f. 28-8-96 to 27-2-97 on monthly licence fee of Rs. ft
1-ikh on experimental basis to M/s. Karnatku Tndustiial ami
Development Corporation as per conditions of N I.T.

10. It is again asserted by the management that it was felt
(hat (he contractor had suffered losses for which a notice
dated 7-9-96 was given by the contractor for surrendering the

above conti act. Hence after negotiations the licence fee was
reduced from Rs 6 lakh to Rs. ? lakh p m. w.e.f. 7-10-06 bv
the Management and the contractor was informed accoidiiifiiy.
The contractor requested for extension of cond.ict was fiopi
27-2-06 also consideied and the contract \va. cx-teiuinl lor

further one venr and six months w.e.f. 28-2-07 on re i*cd
licence fee of Rs. t lakhs nei month.

11. Tt is fui'her alleged bv the management th.il at other
domestic nnd international Airport such p<; Bancalore,

• Thiruvanathnuram, Ahmednbnd etc. The iob of the m"1" • -
ment of visitors longe was beiiTz done on job contract b;is\.

12. The Management has denied that contract woik wn«
awarded to act contract employees absorbed in regular
srrvlcr of AIR throuch back door entrv Said contract
according to the manacement WHS for a fned nen'od frorn
1-3-97 to 12-9-98 and in no manner it would affect atbcr^l'.
to the regular employees.

13. Tn the refoinder the workman has reitc ntrd his
nlle?ations made in the statement of clinm.

14. Tt apoears that vide order dMi'd ?2-1i-^000 wurtmm
were directed to be proceeded expaite.

15. Only on behalf of the management the evidence has
been lnd anrl affidwvit of Shri Sam Ki^hnn. Asstt. Commercial
Manager, Tndlrn Gandhi Intei national Airport. New Dribi
has been filed. Shri Ram Kishnn has aho eynmmid bn-ns l̂f
nn oaih and has proved his affidavit maikrd F r̂. MW1/1
He could not he cross-examined by the workman.

16. Arguments on behalf of the mnnaacment's coi'ld onl-'
he beard.

17 After having considered the eutir; facK :ind (ircum-
stances of the ease and the arguments of the ma";iwmrnt
1 nfuve v ifh the management's contention that the wru-km.Ti
h.i sftiiled to establish his case bv any reliable proof.

18. Undoubtedly noint in issur nriinlv is vhrfhc thi" job
of selline. entrv ticket at TGI AiVpnit, New Oolhi .>'
Tcrminnl No. If is of n perini.il rn'iir- of wi-.rfc »nd it timid
not be perforated on contract basis b\ privitr igencv.



19. The Onus of establishing the fact that the job of selling
ticket Is of perinial nature and it can be" performed only by
the regular employee of the management and not on u
contract bails is purely on the workman, No cogent material
lisa been given by the workman in support of their case,
No affidavit etc. has been filed by the workman and tlK
workman has allowed the case to go cxparte against him.
When on bchalt of the management affidavit of Shri Ram
Kishan has been filed. He has examined himself on oath also.
In the affidavit the workman's c.jsc is denied by Ram Kishan
and he has supported the cast of t*ie management. His
assertion made in that affidavit goes uncontroverted, There
is nothing in his evidence to disbelieve him. His evidence
is accepted as truthful. The workman's case tlms is not found
satisfactory and in the absence of any proof the contention
of the workman made in the claim petition cannot bt
accepted.

20. The workman's further case of violation of Ihc pro-
visions of the Act by the Management by awarding contract
to private agency during the conciliation proceedings T find
is also devoid of merit. The wrokman has not ijiven ;tnv
detail of the provisions of the Act which CJII he said to be
violativc by the management. The said objection taken >n a
routine manner ) find cannot bi" accepted.

21. As regards the managem;nt's preliminaiy objection in
view of the fact that the workman's case itself hns been found
nnsatlsfactroy I do not feel it necessary to enlrr into dis-
cussions of the preliminary objections of the Management
against (he legality and maintenability of the reference. Tn
view of the malter the term fif reference is answered in
affirmative and the workmen are not entitled to get iny
relief. Award is given accordingly.

K. S. SRIVASTAV, Presiding Officer

February 28, 2001.

New Delhi, jjie 15th March, 2001

S.O. 764.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947'), the Centra] Government
hereby publishes tho Award of the Central Government
Industrial Tribunal, Gowahati as shown in the Annexurc,
in the industrial dispute between the employers in relation
to the ONGC and their workmen which was received by the
Central Government on 13-3-2001.

[No. L-30011/16/9y-iR:Mli
B. M. DAVID, Under Secy.

ANNEXURE

GOVERNMENT OF ASSAM
IN THE INDUSTRIAL TRIBUNAL : GUWAHATI :

ASSAM

Reference No. 21(cj cf 19<A', 31(c)/99, I (He) 20C0

PRESENT:
Shri K. Sarraa, LL,B.,
Presiding Officer,
Industrial Tribunal,
Guwahati.

In the matter of an Industrial Dispute :

BETWEEN

The Management of The Regional Director, O.N.G.C.,
Naziia, S.bsagai,

Versus

Thuir workmen rep. by ONGC Contrnuiud Mazdoor
Snngha, Lakwa, Sibsagar.

Date of Award : 03-12-2000

AWARD
The Government of Uidi/., Ministry oi Labour, vide Ordir

No. L-30011/16/99-lR<\J; ill. 14-Oh-jyyy has made tiiis
u-lerence to this tribunal U/s 10 of I.D. Act, to adjudicate
the industrial dispute nnsinu between the management of
Oil and Natural Gas Corporation, in short O.NlG.C. and
its workmen represented by O.N.G.C. Contractual Muzdoor
Sangria, Lakwa, Sibsagar, Assam out of non regularisalion
uf the services of the 69 CoJiljngent workers working in t-uid
piojcct lor a long period of tmic. The n/cmng uiithority
hiis framed the lollPA'iuji hnuu M adjudicate the dispLto
between the parties :—-

"Whether Ihc cluim ci ONGC Co'itr,-ictu;d Ma/door,
Sangha Lakwa- regarding rcpularisation of services
of their members (who are working as conhactual
workers) in ONGC Ltd. at I akwn is justified V If
so, to what relief the workmen are entitled?"

On receipt of the reference, this tribunal h:r, rcn^lercd
this case and issued notices to b'lth the parties calling upon
them to fik- their written stntemcnts/Addl, written staiemertts
and documents in support of their respective clfajm, in response
which, both the parties have filed their written statement/
addl. written statements and also documents. Both the parties
have adduced oral evidence in support of their respective
claim, thereafter, en completion of oi.il evidence, arguments
advanced by the Icared advocates i..r the holh th* parties vte
heard at length. Apart from that both the parties have sub-
mitted written arguments in support of their claim.

The workmen case, in brief, is that all together 69 workmen
have been working in the Lakwa Project of O.N.G.C. since
it inception as contingent wo'kmc i. Lakwa Project was
established by the management o? O.N.G.C. i;i thv yefr 1992
for the purpose oi drilling and exploitation of lahmil hydro-
carbons from the earth, The gâ  which cm~.n:iles out of the
well, is sent through pipe line and certain pre.^ure has to
be maintained for the purpose of safety and smooth running
of the said hydrocarbon or any oher natural gns. In lerms
of the said project, low pressure ':TS compressor station are
set up for the aforesaid purpose. The workmen engaged there
are entrusted with some -fcostly eauipmrnts to um the said
compressor stations. This method of wo'•'one is costlv. effective
and also scientific, The man^mcnl has contended in their
wriltcn statement that as the entire job is not perinial in
nature, as such, job is assigned to th.: contractor for a specified
period. With this object in view. IV management, O.N.G.C.
has entered into agreement with (he competent experienced
contractors, who in turn engape their own labourers nnd in
turn the O.N.G C. is to pnv (he contractual amount to the
contractor and the contractor has tn maintain everything out
of that attreed amount. The contractor will haw to determine
the numbers of labourers required for 1'ic lob and nil the
legal obligation arising out of hirinn such labourers are K-
be fulfilled bv the contractoi hims»lf "i t-riw of the 'aid
agreement. The management has coriii»nd',*<l tfmt thev have
not engaged permanent labours because, the life of said well(s)
of emanating the natural gas is unnredict.'ihle and may exhaust
at any time renderifif entire project d^yirs result in1? autho-
matic termination of the project. Bemuse t'f afort^pid reasons,
the workeri raised this industrial dispute have been, engaged
through contractor having licence under the Contiact Labou.
(Rc5'±iiioi £vd 'Abolition) Act, 1970 acd they are working
under direct control and supcr"isiim of contractor m;'"-':':"
them withojr having any relation with th." principal nnplcycr,
O.N.G.C. As the worker? raising the industrial dispute an.-
contractual labour, through all purpose, they have no direct
relationship with principal employees nnd brnc-j '.viirkers c:in
not raise this industrial dispute .v.iihout sfelin? deeiaraticii
frrim thf Oninil Govcrnmt-nt nnd.'r sri.Mion 10 nf thf
Contract Labour ("Regulaliiin 'md Abolition) Acr, 19/0 Unit
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they are not contract labour and are direct employees of the
pniiupal employer. As no such declaration is obtained by
cont'.xt labour 1'N .n the aforesaid authority, they can not
apptuach this tribunal seeking any relief and as such dispute
w e d by them beyond the adjudicato/y power o± this tribunal.
In view of this, this reference made by the appropriate
Government is incompetent in thy eyes oi law and can not
be adjudicated by this tribunal. It is also contended in their
written- statements that in framing the i^uo the Central
Government has not applied its mind because without any
direct relationship between employer and employee industrial
dispute can not exist.

The workmen, on the otheriiand, conlcndtd in their
written statement that they are r.ot contractual workers but
contingent workmen under £he direct control and supervision
of management who has engaged them in the yeai J992 to
do the works of Gas Compressor Operator, Oil Tanker
Handyman, Typist, Khalasi for upkeepins job, Helper,
Artiiicial Lift Men, Operator of WIP, Operator of G.I.P.
etc. some of which are technical in nature. And all of them
have been engaged by the management in the year 1992 and
since than they have been woiking theie till now completing
more than 240 days in every year. It is further contended
that all the workmen involved in this dispute were engaged
to do the works in various section either in geneial or shitf
duty working under the supervision, ccntrql and order of
the management, O.N.G.C. They are tiansfened fiom
one place to another under the order of the
O.N.G.C. officer ami are paid by the O.N.G.C. and they
forming the Sanfihu under the name mid style 'O.N.G.C.
Contractual Ma?doov Sangha', Lakwa, Sibsagar, Assam aic
working for the-O.N.G.C. extracting and helping in eduction
of Oil and Natural Gas for the business of thr- O.N.G.C.
At no point of time, thev hiys been engaged through
contractor as contractor has pothing to do in their works. As
the ON.G.C. fins economic control over their subsistance,
skill and continued employment they cannot be termed as
contractual workers. The management has refused to regu-
larise theii service and also to pay the equal wages with
those of doing same type of works with them, in spite of
repeat demand and requests fiom their side Twcntv two
workers woj-king in said uroject have approached the Industrial
Tribunal at Dibrugarh through Misc. Case No. 8/96 for
unfair labour practice and said tiihunal vide order dated
15-10-96 directed the management to maintain statusque and
being aggrieved by aforesaid order the management has
approached the Hon'ble Gauhnti Ili'-h Coi'it viJe C.R. No.
5^47/96 which was disposed by the Hon'hi? Hich Court \klc
order dated 27-4-98 directing the con'ending parts to raise
the dispute befoic the competent authority nnd said order
being unchallenged bv the management remained as it is,
The workmen thereafter raised the disput; before the con-
cerned labour authority who ' r H to setflc the matter nmicuhly
by holding conciliation proceeds rWwcnn the parries, but
having failed to settle the matter, it was referred to the
approoriatc Government who has ultimately imde this
inference to this tribunal.

In course of arguments, leanrx) udvoc \le for !he manage-
ment has contended that the ordi-T cf refeicnce itself is bad
in law and no industrial disnulp his existing bewcen the
parties for reference under section 10 of I.D, Act as the
workmen laising this dispute being contractual woiktrs cannot
raise the dispute without seeding declaration from the
appropriate Government under 'ection 10 of the Contract
Labour (Regulation and Abolition) Act, J970. They arc not
contract labour and are direcct employees of the manage-
ment, Tt is further argued that the workmen are contract
labour is evidenced from the f.ict that appropriate Govern-
ment has already mentioned in the order of reference that
workmen arc contractual worker. He has relicdc his sub-
mission in Air Tndia Statutory Corporation V. United Labour
Union AIR. 1997 SC P. 645. The relevan para is as follows :

"The Awnrd proceedings as jugaeiKd in Gujarat Flcctrieitv
Board Case f 1995 AIR SCW 2942) arc be set with revenil
incongruities and obstacles in the wnv of the contract lahrur
for immediate absorption. Since, the contia^t labour RP(S
into the service of the principal emnlo\cr, the Union of the
existing employees may not espouse their cause for reference
under section 10 of the ID . Act. The workmen, who on
abolition of contract labour syptem hav.-> no right to FfoV
reference under section 10 of f.D. Act. Moreover, tbf woiV-
men immediately ore kept out of job to endlr^ly kr<-p

waiting for award aDd thereafter resulting in further litigation
and delay in enforcement. The management would always keep
them it bay lor absorption. It would be difficult foi them to
work out their right. Moreover, It is a .tardy and time—
consuming process and years would roll by Without wages,
they cannot keep fighting the litigation endlessly. The right
and remedy would be a teasm;; illusion and would be lendeied
otiose and practically compelli;;;: the workman at Die mercy
of the principal employer. Considered from this pragmat.c
perspective, With due respect '.o the learned judges, the remedy
carved out in Gujrat Eleetneity Board case (199J AIR SCW
2942) would be unsatisfactoiy. 'I he shoit coming were brought
to the attention of this Court. So, that part of the diiectiOn
in Gujrat Electricity Board cuse is not, with due respect fo
the Bench, correct in law. The Dena Nath's case (1991 ATR
.SCW 3026), as held earlier, 1 us not correctly laid down the
law. Therefore, it stands ovcnulcd Murco\ei, the Bombay
High Court hns correctly held that the High Couit under
Atricle 226 of the Constitution would direct the principal
employer to absorb the contract labour, after its abolition,
even though some of the coatnictois h::\e violated Steubn
12 of the Act and the appellants have violated section 7 oL
the Act".

He has again relied his submission in Gujrat Elect icity
Board Ukai V. Hind Mazdoor Sabha, AIR 1995 SC p I y*>rt
para 11 runs ns follows :

"These decision in unambinuoLis terms lay down that after
the coming into Operation of the Act, the authority to abolish
ihe contract labour is vested exclusively In the appropriate
Government which has to take its decision in the matter in
accordance with the provisions of Section 10 of the Act,
This conclusion has heen an ived at in these decisions on
the interpretation of section 10 of the Act. However, it has-
to be remembered that the 'liilhori'y to abolish Iho conn net
labour under section 10 of '.he Act comes irtto play only
where there exists o genuin*: contract. In other woids, iT
there is no genuine contract nnd the so called contnet is
sham or a camouflage to hide the icnlity, the said provisions
are inapplicable".

Relling upon afoiesaid decisions learned counsel for the
management has argued that as the contract labom system
has not been aboiisioned by iK- appropriate Governemnt bv
issuing notification undei section 10 of the Contract Labour
(Regulation and Abolition) Act, 1970, iurisdiction of tribunal
is bored and remedy for the workmen lies before the appro-
priate Government and not before this tribunal The 1;icf
that the workmen involved in this dispute are industiial at
labour is established from the oubr reference where it hns
been pacifically mentioned that the workmen are rnntuictuaT
workmen.

Learned advocate for the '-yorkmen hafl, on the othcrhand.
rebutcd this point by submitting that mere mentioning in the
order of reference that workmen are contiactual workcis is
not enough to hold by the tribunal that workmen are con-
tiactual workmen. This is because at time of making the order
of reference, there was no materials before the referring
authority av to statin of the worfer?. The order of irfeiencc
is made by appropriate Government on the basis of the con-
tention raised by the party without holding any enquiry to
that effect and without consfderinK anv mater'; Is Th'"1* being
so, the order of reference is nothing but nn ndminictinti\ *
order which has to be enquired inlo bv the Trihumi bv n-cor-
ding evidence and considering tho materials placed K-forc it
In this connection, he has drawn mv attention to Teko
Convoy Drivers Mazdoor Sanrrh V. State of JVhar mid
anothers AIR 1989 SC F 1565 the relevant pava is us follows :

"While exercising power under S. 10(1). the function of
the appropriate Government is an administrative function
and not a judicial or quasi 'judicial function, and that in
performing this administrative function the Government can
met delve into the merits of the dispute and take upnn itself the
determination of the list, which wou!d certainly be in exalted
of the cower conferred, on tt by S. 10. It is true that in
considering the question of making a reference under S. 10(1),
the Government is entitled to fmm tin opinion ns to whether
an Industrial dispute "exists or is apprphc-mK-r. But the
formation of opinion as to whether an industrial disnnt-1

"exists or is apprehended" is not (he <Mms thing as to adjudi-
cate the dispute itself on its merits. Where, as In th<? instant
case, the dispute was v/bmhey the prnon" Tallin"
the dispute tire workmen or not, the «ome enn not be decided



by the Government in exercise ot' its administrative function
under S. 10(1) of the Aa . fhe order oi the Goyt., refusing to
it^ei tlic dispute on ground that the poisons raising the dispute
Lire not workmen is liable to be set aside. As tho Govt had
persistently declined to make a ielercnce undur ;>. iu | i.), me
Supreme Court directed the Govt. to make a lefeicnce".

In view of aforesaid position of law settled by the Appcv
Court. 1 am of opinion that mere mention in thu order ot
reteienco that woikers are contractual workers without con-
sidering any materials and without having nny materials
before the authority at the time framing the issue cm not enable
this tribunal to hold that workmen are conti actual workers
without considering the materiali available beioie us at the
time of enquiry. Another point raised by the management
that older of refeience is bad in Ifw and not be entertained
is not tenable. This is because the wolkeis raising this dispute
is a workman within the meaning of Sec. 2(S) of the I D.
Act. They have every right to laiso tc industrial
dispute before the competent authority to meet their griev-
ances. Learned counsel for tho managemcnl on the other hand-
has contended that alleged dispute between the woikmen and
management is not an Industi lal Dispute beem'-e there is no
diiect relationship between employer and employee'' because
of contractual^natural of woik. "vs this 1he i*iin point to be
decided in this reference, detail discussion to that effect i1'
made herein below. But for the aforesaid reason, I hold
that dispute between workmen and management is a genuine
one and they are workmen wilhin the meaning of Section 2(S)
of the I.D, Act and as such present dispute is maintainable.

The moot point to -be decided in the refertnee is whether
the woikmen involved in this case are diiect employees of
tho management or conti actual woikers having been engaged
through contractor. This point has to be decided considering
entire fact and circumstances of the case and the materials
available record and the paint of 'aw refcired to by learned
advocates" for the both the parties Although learned advocate
for the management and made bis submission on the basis (if the
order of reference where it was mentioned the word contrac-
tual worker, but this citation is not enough to hold that
workers are contractual one. In this connection, decision
is already referred to herein above The learned advocate
for fhe management has submitted that there ate two types of
contract, one is genuine and another i ungenuijip <jn sharm
or comouflaging If the contract is genuine one, reference is
baried bv Sec 10 of Contract Labour (Regulation find Abo-
lition) Act, 1970 which is already discussed herein above. To
be a genuine contract, both the piincipiil employer and the
contractor must have license from- the competent authority
under the provision of Contract Laboiu fRegulation and
Abolition Act) 1970 for the puipose of engaging workers The
management has submitted thnt the ext. 'C' the license issued
to M|s Lakhi Fnterprise is the contractor, supplying labour
and ext, 'E' series are the agreement entered into between
the management and the contractor for the purpose <jf supply-
ing contract labour. But curiously enough the management
has not submitted nny license issued to them empowering them
to enpape laboiu thiough contractor Moreover, from the
ext. 'C' licence issued to M|s. Lnklii Enterprise, it can not be
held that snid contractor has engaged the present workmen
in the Lnkwa Project without any evidence to that effect
The management has not examined anv witness ftom the
side of M[s Lakhi Enterprise or anv prison in charge of
engaging conti act labours nor nny other reliable evidence is
placed h«foif the frihnmi f^r the pvnose rf d< t^rmir'ng <1i?
fact thit said contractor has rn (raged the present workmen
Moreover. In the evidence pf the M Ws. Tf is no where statrd
that said Mis. Lakhi Enterprise is the contractor engaging
workmen. The woikmen on the otherhand hns flatly denied
there engagement by nny contractor. As the workmen hns
denied the fact of being conduct Irbour, it is bounded dutv
on the part of the management to prove ih>s firt. As no
witness from the side of the ronfnetor h.is been adduced
trt prove this fnct, nor any license i> s.n/>d tci the manacement
empowering thf-m to engine \hr contract labour have t>pen
plncvl before fhp Mb^n-iT, under such r'Tumsl.tnces, T find
it difficult to hold that ftr" workmen enpncrl bv thr maniae-
rnent is contract Inhiur Mnr"^v"r. firnri Fvf_ 7, T 1 ^r(] 4
iVucd h" tin- offircr of fhn mimwnie-it in imilmi-n Mim
I-Tn'-ain, Cun^'vn P-irpnrri aril Bijrn KliPtmpal, etc it is

established that those workmen have been working as contin-
gent labour since iy92 to 1999. Bat M.W.2 has admitted in
111s deposition that ext. 2, 3 and 4 are issued by him at the
request yf the. workmen, but has stated that he. has no
authority to issue ext. 2, 3 and 4. But, if he has no authority
to issue those documents, he is liable to be penalised by then
authority for doing an woik without authorny. But because
of these, the fact sought to be pio.ved by the workmen that
they weic working under management since 1992 cjinnot be
disbelcived.

Although the woikmen has been teimed as 'contingent'
workmen in ext. 2, 3 and 4, but as per circular issued by the
management stating guideline lor regulansatlon ot the work-
men, the term 'contingent workmen' has not been mentioned
iherj;. This term has peihaps been assigned to the woikmon
because they vveie mainly engageu for Lokwa Project. But as
per circular submitted by the workmen, there are two type of
workers i.e. a tempoiury workmen and regular employee.
The workmen who nas put minimum 180 days of attendance
in any period of twelve consequjtive month shall be tempo-
ral y workmen provided thut a temporary workmen wlvo has
put in not less than 240 days in a year within minimum quali-
fication prescribed by the commission may be considered for
conversion a& regular employees, In the instant case from
the evidence of the workmen and also ext. 2, 3 and 4 arid
other mnterials on record, it is established that all the work-
men have completed 7 to 8 years of service with minimum 180
days in a year for the purpose of obtaining status of tempo-
laiy woikmen and also with minimum of 240 days in a year
qualifying themselves for conversion into regular workmen.
In view of this all ihc workmen in this case are temporary
workmen qualifying them fir conversion into (he regulai
workmen

So for as the nuune ot work done by the workmen is con-
cerned, 1 find ftom the materials L;II record that some of them
are woiking as Gas Compressor Operator, Oil Tanker
Handyman Typist, Khalasi for upkeeping job, Helper, Artificial
Lift Men, Opeintor, of WIP, Operator ot G.T.P. etc, whicn
are of perenisal In nature. Jt appearn that works done by
some of the workmen ate highly technical in nature which
requires scientific qualification experience etc. and equipments
operated by (he workmen habe been supplied by fhe manage-
ment and are supervised by their technical expert, Moreover,
the evidence on records has established that the works done

/ by them are perenlsnl in nature requiring high skill and energy.
This being so, I do not find anything to held that 'so called'
contractors have anything to do with the works of the work-
men. AH the workmen have been performing their duty
for the purpose of improving the business of (he O.N.G.C
and profit anyThinj? earned by them by virtue of labour goes
to the pocket of the O N.G.C. and hence for all purpose,
they ran be c°rjMered os workmen of the management. It is
also established _ from the evidence of the management that
Lakwii Project Is still eoinc on with slightest decrease of
productivity. But there U n small townshin with some resi-
dential quarter of vorknu-ri ind Mso n Cenrnil School for
••'•oolinc their Children. ThN site of establishment hns
proved Ihnt thft ofofect Is a permanent nnp nnd therp is no like-
Ifhood of.closing down The same. It has been laid down bv
th» Appe\ Co.urt fn Hnssain Rhni. Calcutta Vs. The Alath
Fpctorv TJiezhilali Union, Koyhikode and others (1978) 4
%CQ. P. 2s7 as follows :

'The facts found are that the work done bv the workmen
as nn integral part of (he industry concerned, thnt the raw
materials was supplied by the management, thflt the factory
premises belonged to the management, thnt the equipment
used aha belonged to the manneement, and that the finished
product was taken- by the management for its nwn trade
The workmen were bmodly under the control of (he m.inn<ze-
nn-nt and dof»ctivi» ,-rticies were directed to be reclified by ihc
rrmnaeement. This contention of eirciimst.inces is conclu-
sive that the workmen were the worfom of fhe petitioner,"

The true test is where n woiker or group of workers labour
to pioducr goods or services and these goods or scrvires are
foi thr; business of another, that other is, in fict. the employer
He hns economic control over the workers' snbsisfrnre. "Vill
nnd rnniinufd ernnlovmc-Tit Tf h'- fnr inv n-TVin rhol rs off,
th? worker 's virtually bid off The presence rt intermediate
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contractors with whom alone the workeis have immediate or
direct relationship ex contracts is of no consequence, when,
on lifting the veil or looking at the conspectus of factois
governing employment, the naked truth is discerned, and
especially since it is one ot the myriad ucvices resorted to
by jnanagements to avoid the responsibility when labour legis-
lation casts welfare obligation on the real employer based on
Arts, 38, 32, 42, -B and 43A II livelihood of tlte woikmen
substantially depends on labour rendered to produce goods and
sci vices for the benefit and satisfaction^ of enterprise, the
absence of direct relationship or the presence of dubious in-
termediaries cannot snap the leal life-bond. If, however,
there is total dissociation, in fact, between the disowing
management and the ajzgncved workmen, the employer is in
substance and in veal life-terms, by another,"

In Secy,, Haryana Electricity Board Vt>. Suresh and other,
AIR 1999 SC. p. U61 Appej. Court has held as follows:

••(Ej Contract Labour (Regulation and Abolition) Act (57
of 1970J, S. 10-Contract Labour-Absorption in service-Electri-
city Board—Work of keeping plants and station clean and
hygenic awaided to contractoi—woik not of seasonal nature—
Contract itself stipulating number of employees to be engaged
by Contractor-Overall control of workings, yif contractor labom
including administrative contiol remaining with Ihe Board—
Board neither registered as principal employer nar contractor
was licensed contractor-—Contract system was thus a mere co-
mouflage which could be easily pierced and employer emp-
loyee relationship between Board and employee easily visuali-
sed—Employees who have worked for more than 240 days
cannot therefore be denied absorption," In Gujrat State Elect-
ricity Board, Ukai Vs. Hind Mazdoor Sangh, AIR 1995 SC.
p, 1914 the Appex Coutt, regarding contiact labour has
been laid down as follows:

"If the workmen of the so called contractor allege that in
fact the contract is sham and they are in fact the workmen
of the principal employer, they may raise the dispute them-
selves not for abolition of the contract labour system, but for
making available to them the appropriate service conditions.
When euch dispute is raised, it is not for. abolition of the
contract labour, but for a declaration that the workmen
concerned are in fact the employees Of tb.e principal employer,
and for consequential reliefs on such declaration. If, however,
the contract is genuine, the dhect workmen of the principal
employer may espouse the industrial dispute for abolition
of the contract labour system and for absorption of the cont-
ratcor's workmen as the direct workmen of the principal
employer. When such dispute Is raised by the direct woikmen ot
(he principal employer, the industrial adjudicator can enter-
tain the reference, but in viw of the provisions of Section
10 of the Act. He will have first to direct the workmen to
approach the appropriate Government' for considering the
question as to whether the contract labour in question should
or should not be abolished under the said prvisions. If, on such
reference being made bv the workmen, the appropriate Gov-
ernment dors not abolish the contract labour, the industrial
adiudicator has to reject the reference sine- the jurisdiction to
nl-'jlish the contract is exclusivciv vested in the appropriate
Government and he has no jurisdiction to adjudicate the
dispute. However, if the nppionrialc Government abolishes the
contract labour, the industrial adjudicator r"n -proceed To
decide ("i) as to whether the erstwhile cnntnrt labour should
he nbsorhrd in thf principal establishment1 (ii) if »n, to what
extent nnd fiiil oi whit tTms. Thr decision on the point',
will have to he eiv<*n hv him bv civ'iiq orportiinity to the
portifs to leid the leci-s-.nrv evMence."

The management has brought to m v notice an unrepoitcd
judgement passed by the Hon'ble Hieh Cr-mt of Allahabad
in Civil Writ Petition No. 21550 of 1987 h'Hl bv O N G.C.
JCirmflcl-mri Union ext against their manarement In \H)d case
Ihe HonTsif Court r<*Ivinp open the point nf hw laid doun
in State oof Harvjin ind olhci Vs T'iem Sinr>^ nrti o" rsr
in c^e that-Uie Rt.it- Grivt Ivs formulated T scheme for re-
oiiirisnlion of cimnl workmen (he workers union is n^t entit-
led to any relief in ihis writ petition and accordingly this
petition stands dismissed. But fnct of the instant case k
difference^ There is no m.itrriak on rrrord that the rvincern-
ed authority or the appropriate Covt. Iini toimul Hed any

scheme for rcgularisation of the workers involved in this
case. In vi«w of this I do not find that decision given by

- the Hon'ble High Court, Aliahatjad in aforesaid writ petition
- has, any, help in management's case.

The management has further contended that the O.N.G.C.
has own rcciuitment lule and no appointment can be held lit
contravention ot said rule and hence the workmen can not
be regularised. It is fuither submitted that no order for
rejulausation can be passed without eswtence of any petma-
nent vacancy as the O.N.G.C. has no permanent vacancy at
this stage. But trom the evidence ot M.W. 3, [ llnd that
the management has engaged some permanent woikers by re-
moving ]5 workers involved in this case from, the v, o>ks. It
is not established whether these permanent workers have
becji engage by the O.N.G.C. by adopting any recruitment
piocess or not. Hie plea of the management that thcic is no
sanction vacancy i> not tenable in Jaw because from the evi-
dence of M.W. 3 it is established that during the pendency
of the reference management has lemoved 15 workers and
Jillcd up these vacancies by newly recruited person and pro-
cess of lecruitment is still going on.

From whatever angle, this ense is judged, I am of opinion
that the workers involved in this case can not be consideied
as contractual workmen of contract labour and under no
circunwtanccs, they can be deprived of tjjeir right of rcgula-
risation of their services, Workers are wolking since 1992
without any break, the project is permanent one and works
done by the workmen arc r '^ 'rial in nntiirc and they have
lequisitc qualification and experience for regularisation. Con-
sidering the entire fact and circumstances of the case I am
uf opinion that it is a fit case wheic order for rcgularisation
can be passed which I accordingly do.

In this result, 1 hereby, direct 'he management to regu-
larised all the 69 temporary workmen in their service within
a year fr.im the d.Ue of the award Fifteen workers who have
been discharged without adopting the procedure prescribed by
law dining the pendencv of reference should be re-engaged
immediately and be regularised accordingly. If all the work-
ers can not be regularised within a period of one year they
should be paid equal wanes with these of rqjjiilnr mployces
till thev are regularised by adopting formal procedure.

This reference is answered nccoidinglv. Prepare and award
accordingly,

K. SARMA, PrCjiding Officer

New Delhi, the 15th March, 2001

S.O. 765.—In puriiiancc of Section 17 of the In-
dustrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Cen-
tral Government Industrial Tribunal-cum-Labour
Court, Guwahati us shown in the Annexure, in the
industrial dispute between the employers in relation
to the ONGC and their workmen which was received
by the CiutKtl Government on 13-3-2001.

|No. L-30012/3/9S/IR(M)]
B. M. DAVID, Under Secy.
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ANNEXURE

IN THE INDUSTRIAL TRIBUNAL, GUWAHATL
ASSAM

Refcicncc No. J2(.C) of 1999

^RESENT:

Shri K. Sarma, LLJS.,
Presiding Officer,
Industrial Tribunal, Guwahati.

In the matter of an Industrial Dispute hetw-jen :
The Management of O.N.G.C. Ltd..
Sibsagar,

Versus

Their workman rep. by the Gen. Secy.,
O.N.G.C. Purbanchal Association, O.N.G.C.
Colony Complex, Sibsagur, Assam.

Dated of Award : 18-12-2000.

AWARD

The Government of India, Ministry of Labour, vide
order No. L~?OO12/3/98/IR(M) dated 17-3-99 has
made this refeiv;ice under Clause 'D' of Sub-section 1
arid Sub-section 2(A) of Section 10 of Industrial Dis-
pute Act, J 9 4 7 to this tribunal to adjudicate the
dispute arising between management of O.N.G.C. Ltd,,
Sibsagur and their workmen represented by the Gene-
ral Secretary, O.N.G.C, Purbanchal Association,
OlN.G.C, Colony Complex, Sibsagar, Assam on the
following issue :

1. "Whether the 22 contract labour as per Anne-
xurc 'A' arc performing permanent and peren-
nial nature of job in the establishment nf
ONGC Ltd., Sibsagar and are entitled fur
regular employment in ONGC? I!" so, to
what relief they arc entitled ?"

2. "Whether the 9 contract laboui as per Anne-
xure 'B' are performing same or similar na-
ture of work as being performed by any of
the regular employee of ONGC Ltd., Sibsugar
and are entitled for wages and other benefits
us is admissible to other, contract labours
under Rule 25(2) (V) (i) (a) of the C.L.
(R&A) Central Rules, 1971 ? If so, to what
relief they are entitled ?"

Qn receipt of reference, this tribunal has registered
thisj case and issued notices to both the parties calling
upon them to file their written statement/addl. written
statement and documents in response to which both
the parties have filled their written statement/addl.
written statement and document in support of their
resujective claims, Anarf from filing written statement
and documents, both the Dailies hnvc adduced oral
evidence in sunrjort of their respective claim. After
conbk-tio.i <^': recording evidence, oral argument ad-
vanced bv *hc framed advocate for the boih the parties
havej been heard. Both Ihe parties have also submitted
written arguments.

The case of the workman, in brief, is that the two
sets nf cmnVivees mentioned 'n the Annexures 'A'
ond JB" annexed tr\ the order of reference have raised

this Industrial Dispute on the following grounds. The
employees mentioned in the Annexure A of the refer-
ence which are 22 in numbers und who arc working
as contractual worker have raised this Industrial Dis-
pute claiming regularisation of their services. The
employees mentioned in Annexure 'B' of the order of
reference who are 9 in numbers have also raised the
Industrial Dispulo claiming equal wages with that of
other employees performing similar nature of works
with that of them as contemplated under Rule 25(2)
( I ) (A) of the Contract Labour (Regulation and Abo-
lition) Act, 1971. The nature of works done by the
workmen mentioning in the Schedule 'A' of Ihe order
of reference aie as follows :

il.No.

01.

02.
03.
04.
05.
06.
07.
08.
09.
10.
11.
12.
13.
14.
15.^
16.
17.
18.
19.
20.
21.
22.

Nature of Job

Comprcssure Tecnhnician cum-
Opcrator

-do-
-do-
-do-
-d-
-do-
-do-
-do-
-do-
-do-
-do-
-do-
-do-
-do-

Acid Pump Operator
AC-Operator-cum-Tech nicia n

-do-
-do- .
-do-
-do-

Welder
Technician-cum-Operator

Working
since

1989

1992
1990
1990
1994
1989
1989
1989
1989
1989
1989
1989
1989
1989
1993
1988
1988
1988
1988
1988
1993
1989

Again (he status of the 9 workers mentioned in sche-
dule 'B' of the order of reference are as follows: —

SI. No"

1.
2.
3.
4.
5.
6.
7.
8.
9.

Nature of Job

" Mali
Sweeper
-do-
-do-
-do-
Mali
Sweeper
-do-
Gestetner Operator

Working
since

1985
1988
1988
1985
1990
1983
1988
1988
1986
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The contract labour as mentioned in serial Nos. 1 to
14 and 22 of unnexure 'A' huvc been working at Lakwa
Oil JMv-kl in dilki-cnec group called as group gathering
siaiions namely GGS 1, GGS 3, GGS 6 and GGS IS.
These workers arc Gas Compressurc Operators Oil ex-
tracted through Drilling Pipe Consist of Oil and Gases.
Tliis mixture of Oil and Gas arc to be separated from
each other. This operator of separation of Oil and
Gases are curried in different Group Galhciing Sta-
tion as mentioned above. After separation gases are
to be transmitted to Central Tank Farm at Lakwu.
The workers mentioned in serial Nos. 1 to 14 and 22
uf ennexure 'A' have been working as Compressurc
Operator who use to operate at different compressure
station at different group gathering station. This is a
continuous operation to be carried out all the year
round and hence works are perennial in nature directly
related tp trade/business and different operation of
ONGC. Moreover, this type of work is also being
carried out by a set of regular employees of the man-
agement in - their establishment at Lakwa, Jorhat,
Borhola etc. Fifteen workers mentioned in the anne-
xure 'A' of the order of reference are working as
Acid Pump Operator who use to operate heavy vehicle
own by the management. This acid is used for the
purpose of washing of Gas and Oil pipe. This type
of work performed by this set of worker are also per-
manent and percnnja(l in nature running all the year
round. The workmen mentioned in serial- Nos. 16 to
20 in piinexure 'A' of the order of reference are called
Aircondition Technician-cum-Operator engaged in
different aircondition plant of ONGC which are also
perennial in nature. Again workmen mentioned in
serial No. 23 of the annexure 1 of the order of refer-
ence are engaged as welder nt R.D.S. (OBG) which
is also permanent and perennial type.

Workmen mentioned in annexure 'B' of order of
reference arc also performing regular nature of work
like Mali, Sweeper etc. the workmen mentioned in
serial No. 9 ot annexure 'B' of the order of reference
is Gas Tanker Operator. This type of job are also
performed l>y the ONGC as already mentioned in the
shirt already depicted herein above. Workmen done
by all the 9 workmen mentioned in schedule B have
also been performed regular worker* and hence they
claim equal wages with that of regular workers. More-
over, the works done by workmen mentioned in anne-
xures 'A' and 'B' of order of reference are beinjj
supervised the employee of ONGC as contractor have
nothing to do with the Job performed by them. Most
of the workmen raising this Industrial Dispute have
been continuously working since 1988-89. Thev have
been stated to have been engaged as ocntract labour,
but practically contractors have nothing to do with
their works. Moreover, contractors change from time
to time but workmen remain same. This being the
position their engagement as contract labour through
so-called cnntracior is nothing, but a paper arrange-
ment with illusory orison who are not in existence in
order to deprive the workmen from their 1?ei'imatc
rifht of pcitint? equal wastes with the rceular workmen.
Th's practice is adopted bv the management with a
vi^w to Tvriximisatinn of their profit bv nr1ontin<T unfiir
labour pn'cticr- and hence thcv are entitled to regular
;>nr! also ccmni wn^cs with that of regular workmen
oF the mningement.

M,inn<renipnr. on the otherrnnri, has opposed the
contention of the '^nricnvn by filing written statement

contending intcr-alia that order of reference is bad in
l-.iw and unsustainable in view of the fact that the
3 1 employees raising this Industrial Dispute were/are
nuvur. under ttu- control and supervision of manage-
ment and nviice they are not direct employee of the
management and hence there exists no relationship
between principle employer and workmen lor the pur-
pose of raising the industrial dispute. It is further con-
tended that dispute raised by the workmen can not
be termed and Industrial Dispute under Section 2(S)
"f the l.D. Act, 1947 (hereinafter referred to as the
act) and the management of ONGC is not the emp-
loyer '.vithin the meaning of Section 2{G) of the said
Act. It is also contended that the issue in question
framed by the appropriate Government is bad in law
and is without any material before them. The employees
mentioned in schedule 'B' of the order of reference
can not be considered to have been performing the
similar nature of work with that of regular employee
of the management. It is further contended that the
workmen raising the Industrial Dispute are contract
lnbour without existence of direct relationship between
employer and employee and hence without declaration
made by the Central Government under Section 10 of
contract labour (Regulation and Abolition) Act, 1971
that workmen are not contract labour on their approach
to that effect, and arc direct employees of manage-
ment, no industrial dispute can be raised and so this
reference is beyond the adjudicatory power of this
tiibunal

Both the parties have adduced their oral evidence
to substantiate their respective contention raised in
their written statement. The management has ex-
hibited ext. 1 to 2 which ore some of agreement
shown io huve been executed between management
nrul the so-called contractor engaged to supply of
labour and ext. 3 in the office order issued by the
management cxt, 4 is the license issued to the mana-
ir'ment under section 7 of the contract labour (Re-
pulnlion rmd Abolition) Act, 1971 empowering them
to engaged contract labour. The union, on the
o<her hand, has exhibited scries of documents com-,
menc'ng from cxt, t to 14 in support of their claim.
A1; already mentioned above, oral arguments ad-
vanced by the learned advocate for the both the
parties are heard. The first and foremost contention
raised bv the management in course of argument
are more nr less simlar in nature as has been men-
tioned in their writien statement as already indicated
herein ;>bovc.

The meet point to be decided, in this reference is
whether the contractual worker mentioned in anne-
xur? 'A' of fhe order of reference arc entitled to re-
'Milarisntion. Secondly, whether workman mentioned in
ih1* annexnre 'B' of the order of reference are entitl-
ed to equal wages with tbnt of reqular workers of
their Grade find status Tn deciding first point. Tt
is to be noted that industrial establishment can cn-
itaced contract labour through contractor on the
strength of license issued to them by the competent
nutnnritv under ihf provision of contract labour (Re-
culntion and Abolition) Act. 1971. Similarlv, the
contractor supnlying contract labour by entitling into
af"venient with the management must have license
under the said net. TP both the principal emplover
.'»H contractor engaging contract labour have volid
IWnse nnrler the provision of nfore^aid net, the con-
tract can be said to be genuine. If either of them
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lias not obtained license and cannot produce real
contractor. The contract can be said to be un-
genura; o1 bhame or camouflage done in order to
maximise their profit, in incounvience with the 'so-
called' contracts by adopting unfair labour practice.
If both management and contractor have valid
license, workmen are really engaged by the contrac-
tor, ih.'n woikraen are not the direct employees of
i!:e ptLicip.il employer and can not raised the indus-
trial dispute without seeking declaration from _ the
C e n t r a l • G o v e r n m e n t G S t o a b o l i t i o n o f c o n t r a c t

labour system undsr section 10 of the contract
labour -(Regulation and Abolition) Act, 1971. In
th s connection the learned advocate for the workman
lias drawi m> attention to following case law. AIR
India SluLatoiy Cotpn. V. United Labour Union AIR
5997 SC P. 645. The relevant para is as follows:

"The Award proceedings as suggested in Gujarat
Electricity Bor.rcl cc.se (J996 AIR SCW 2942) are
be set with several incongruities and obstacles in the
way of ihe contract labour fcr immediate absorption.
S:ncc, the enfract labour gets into the service of
l!;: princip1! ?ir-p!oyer, .the union of the existing
employees may not espouse the_'r cause for reference
und.-r' Sect toil JO of the I.D. Act. The workmen,
v.'!i..i on r.b.-iiiion of contract labour system have no
right fo -sek reference undtr Secdon 10 of I.D.
Ac!. Moreover 1he workman immediately are kept
out cf jcb to endlessly keep waiting for award and
thereafter resuming in further litigation and delay in
entorccr.ienS. The management would always keep
ih'.*m .;' biy fcr dvxnption. .It would be difficult
fur them to work out fjheir right. Moreover, it is a
i.:ir;]y and time-consuming process and years would
roll by. Without wages, they can not keep fighting
the litigation endlessly. The right and remedy
would be a teasing illusion and would.be rendered
otio-e mid practically compelling the workman „ at
thi rn?rcy of the principal employer. Considered
from »?us pragmatic perspective, with due respect to
'he learned Judges, the remedy served out in Gujarat
Electrkhy Board case (1995 , AIR SCW 2942)
\vo\f_d b? unsatisfactory. The short coming were
brought to the attention of this court. So, that part
of the direction in Gujarat Electricity Board case is
no", with due respect fo the Bench, correct in law.
The Dem Nsfb's c-:se (1991 AIR SCW 3026), as
held earlier, has not correctly laid down the law.
Therefore, it stands overruled. Moreover, the
Bombay H'ph Court has correctly held that the High
Court n-)(l>-<- er?ic!e 226 of the Constitution would
direct the principal employer to absorb the contract
labour, after its pboliiion, even though some of the
con+rpcVrs hnve violated Section 12 of the Act and
the iipofiUaiit-j bfive '.'jointed section 7 of the Act."

He has ajninst relied his submission in Gujarat
Electricitv Board. Dkai V. Hind Mazdoor Sabha.
AIR 199.5 SC P. 1908 P:,ra 11 runs as follows :

"These d':cis;oi>3 in unambiguous terms lay down
t'-ia* tHp.r th.? coming- into operation of the Act, the
authori'v 'o pbAbh ihe contract labour is vested
exclusively in the appropriate Government which has
to take its decision in the ma+fer in accordance with
the DI-'V.-T ions of Sec'ion 10 of the Act This con-
c'usion hns been arrived '->t in these decisions on the
>n'°rrretrf--->r> -f section 10 of the Act. However,
i< ho- *n be- remembered that the authoritv to abolish

the contract labour under section 10 of the Act
comes into play only where there exists a genuine
contract In other words, if there is no genuine
contract and the so-called contract is shame or ' 'a
camoullage to hide the reality, the said provisions
are in applicable."

In the instant case although the management has
exhibited, ext. 4 as license issued to them by -com-
petent authority under secdon 7(1) of the contract
labouc (Regulit'on and Abolition) Act, 1971 but
no contractor who lias supplied the contract labour
has not been examined nor any license from the
side of the contractor has not produced in this case.
It is already mentioned above that both the con-
tractor and management must have license to consti-
tute a genuine contractor. As the contractor has
not produced any license nor any person has been
examine by the management as contractor' in such.
a Mfiuiticii it can not be said that there is a real
contractor supplying contract labour. Learned ad-
vocate for ih-j management has submitted that
W.W. 4 Haran Ch. Jkhowa has stated in his
cro^s-examina-i'on that ONGC is a registered erop-

.ioyer under tiie Contract labour (Regulation and Abo-
ltiion) Act, 1971 and also contractor have the
license under ihe same. • But this place of evidence
in cross-examination of W.W. 4 is not enough to
hold that contractor have a license. Proper appre-
ciation of this piece of evidence is that both the
employer and contractor must have license under the
contract labour (Regulation and Abolition) Act,
1971 as already mentioned above. But it does not
mean th.it conrsctor engaging contract labour in this
particular case'has any license. Had these been any
licence from tl;e side of the contractor it should have
been definitely produced by the management and the
contractor must have been ex?mi led by them as
witness. I; is a 'settled principles of law of evidence
that burden lies en the parties who allese the thing. As-
iV is tkc defence of the management' that workmen
;sio contractual worker under the genuine contract
between manngeroePt nnd the contractor. It is their
burden, io prove the cpse by producing contractor as
well as licence. As materials to that effect are not
on record. It can not be held that there is a genuine
contract between management and centerctor. -It is
also established from the materials on record that
workman involved in this '•asp remain same, but
contract changes from time to time. But as none of
the confnc'or have been produced nor the agreement
ext. 1, 2 etc. allegedly e w e ted between management
and the contrnctor has been proved by the manage-'
ment by producing contractor with their, licence as
witness. It can not be held that there is any gen-
uine or real contract. I n . that case, the so-called
contract is noihmg but a peper without existence of
real con'rac'or, done wjth a ulterior motive for ex-
plo'ing fhe Irbour wi(h a >'iew to maximisation of
profit which is agtinst tfrsie basic norms labour
leqiFfefion. In Huv-ain Bhai. Calcutta Vs The
Alath Factory Theshilali Union Kazhikide ' and
others (1978) 4 SCC P. 257. It is held as follows:

"The foefs found are that the work done by the
workman v/m> on integral part of the industry con-
cerned, thai the raw materials wo? supplied by the
management, thaf the factory premises belonged to
rh- mfinngemenf, <hat the equipment used a'so be-
longed, to the management, and that the finished pro-
duct was taken by the management for its own trade.

Wit CiI/2001—6



1672 t H E GAZETTE OF INDIA : APRIL 14, 2001/CHAITRA 24, 1923 IPART II—SBC. 3(ii)]

The workmen vvue broadly midci the control of
the niuniigeincni a/ul i luic 'uc ui(iclct, were diiected
In be icctilied by fhe jm-ri.'pvniim. This concatomt-
Lion ('C cjreunurancj >, conclusive that the workmen
weiL the wuikmen of the petitioners.1' It hat. been
for the held in sd;d ease th«i the court can lift
the ^ c'J to uncertain a., to who is the teal Master.
Meie paper awangemi'iit to inu-cate the existence of
contiactor would nut debar the so-called labourers to
be deek'./ed us the employee) of pu'ncipal employer,
if it is established that these workers really pro-
duce good's or services for the business of the princi-
pal cunloyer rlicn hicsc contract laboureis should
b-' ciinsidutd i's the employees of the principal
employer. On ij'iance ot this judgement, it has
been further held thai Industrial Court in a reference
under SLCtirrn 10 cf the Imii.sirial Disputes Act.
lcji7 can apply the di clrine of Uting of veil and
(.'an u^c^rtivn flit r.ii.i \\ J'cilicr tre vorl ers perform-
ing the jicre'inii'l mature of |r,bs. (Secretary
1J.S !V.B. W Fuiesh A(K 19W SC 1161.). It was fur-
ther held th.if ii tli.1 'fibs pti'ic.nied by the so-called
contractor'; are not i_\istual, but peruhiial nature
and existence of contractor is a paper arrangement
and the contractor in question is not a licensed con-
iraetor tb:n the workers shown .is contract labourers
should be cuiisidcrcd a; the employee', of ihc Principal
employer. It was further heM if these workers worked
for a piiiod of m ^ i 'hm 7-10 diyi 'hen they should
be n;"iil;|ri'-ed/'

From the foi^oum ui\cLission it hus been apnrently
clear that there was no genuine contract between
m a n a g e m e n t a n d t h e % < • > c a l l e d ' c o n t i o c l o r 1 O e n c a g e

contract labour. The defence set for-h by the man-
agement that workmen in/olved in thi« case are
contact labour by nrodncinc ^omc agreement
allegelv executed between m.Liviwinent and so called
contractor is nothinc but -t p mer ;mivennnt just to
c xploit the bbour under the \ell of so called contract
system with an ultcnVr motive of tnak'ni more profif
at the cost of the workers by adopting unfair labour
practice. The purpo1-'- of rhe l.i'^nijr )ciV'-)'n*ion is to
protect the- workman f1 <• the est>l;mation b th1'
mrnnffement bv deprivjnt; them of their drcs earned
ni* their pains. In the instant cw? thr rquipments
i7sed bv the workmen telonjr to the rnanKrcment, the
industrial complex used bv them belong to manage-
ment th<"ir works are supervised bv th: mnnnp-emenf
their bills are passed bv the management, they are
paid from the ftmij nf the management. undcT such
cin umstance1;, it is1 lidirulons to say that employees
have no direct connection that liu rr?;inat'cmfnt and
they ar« under the ^onirol of the as called contractor.
The dutv of the adjudicator of <he industrial di.spule
is to nnvail fhe truth beine h;clr?*n bv thp mHDape-
men t fnr the purpose apnlyinf unfair labour p">r:tice
cxploitine the poor wor' ^rs iticrebv mpVinc huat*s
profit bv them at (heir rosf In course of mciuhv
all the circuni'-tinres w^ic'i hr»\ro corm< out in thic

case hav,' ctablishcd thi't all'fhe vvorVer, ar? c'ir.-ct
empJovecs r r t*ie manacemenf -\nJ their claim for
regularise ion j s genuine.

M m ' • > c r , j | [ ( | T ( » w o r k i : 1 ; h a v e b r t e n • . v o r J c i u i r c a n -

liinto is!\ for KM" 17 vears r.ovnhvj 1*40 days in
every ^ear and hence fh<-v have every rishf to raise
this di^pnte for regularisation.

t o r the forgoing reason. I bold that all the work-
men involved in this cu.ic are not contract labour iu
true scn.'e of the lerms and they I'JVL cvejy ri.nht to
lese ilie diiiiulc.

Anoi'licr point aggitated by the management is that
in forming the issue the appropriate dovt, has pre-
judged the issue by holding that connict labour are
performing same and similar nature of work done by
any of the regular employes uf riic management, As
fihe appropriate Govt. has no material before them
is held that the contract labour are performing simi-
lar nature of work d'one any of the regular workers
at the lime of framing the issue, the issue itself is
defective and beyond the adjudicatory power of the
tribunal. It is also contended even incourse of hear-
ing that workmen witness have not pro\ied this aspect
of the case. As the issue in question is not irj accor-
dance with law the tribunal, can not arrive at any
decision on (be basis of defective issue.

The learned advocate for The workmen has rebutted
this submission by referring the decision rendered by
the A">pex Court in Tcko Convey Drivers Mazdoor
S..ngh'v. State of Bihar, and anothcis AIR 1980 SC
P 1565 wherein n't it hel'.i ns fellows:

"While exercising power under S. lOH), the
function of the appropriate Govt. is an
administrative function and not a judicial
or quasi judicial function, and that in
performing this administrative function the
Govt. can not delve into the merits of the
dispute and take upou itself the determina-
tion of the Us. which wouiil certainly by in

excess of the power conferred on it by
B. 10. Tt is truie that in considering the
question of malting a relereiice under
S.JO(l), tlhc Govt. is entitled to frum an
opinion as to whether an industrial dispute
"exists or is apprehended". But the func-
fion of opinion as to v/hetrwr an industrial
dispute "exists or is apprehended" is not
the same thing as to adjudicate the dispute
itself on ifs merits. Where, as in the ins-
tant case, the dispute was whether the
persons raising the dispute arc workmen or
not, fhe same can not be decided by tha
Govt. in exercise of its administrative func-
tion under S. 10(1) of the Act. The »ntfcr
of the Govt. refusing To refer the dispute!
on ground that the persons raising the dis-
pute are not workmen is liable to be set
aside. As fhe Govt. had persistently dec-
lined to make a reference under S. 10(1),
(he Supreme Court directed the dart, to
make a reference. "In view of the afore-
said settled position of law laid down by
the Appex Court, I am of opinion that
mere mention in the order of reference
that 9 workers mentioned in the annexuro
Ii" of the order of reference No. 2 that
thev are cJ'Kcharjring same nature of work1

with that of any regular ernpiovees and
arc enfi'Terl to snmc wiices can not deter
<fie tribunal from prjvine at a conclusion
to thit effect after holding necessary en-
quiry,
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The management has further challenge Che locus
standi of the union raising Ihis industrial dispute.
According to management, the Purbanchal Associa-
tion of ONGC has no lceus standy to raise tlhis dis-
pute. But I am unable to accept this submission
because any registered union registered made Trade
Union Act can raise the Industrial DUpui'e for them-
selves or on behalf of the employees who are mem-r

bcrs of the union. All the employees involved in
this case are members of the unini roistered under
the provision of Trade Union Act" unJ in nee they
have every night to raise the dispute.

So far as th.? 9 employees me.iiioncd In Anne^ure
'B' of the order of reference Nc. 2 is concerned, it is
established from fine evidence on record that they are
doing equal nature of work with that of regular em-
ployees, but unfortunately ilhey arc paid less by the
management' than these of regular employees. As
they arc doing similjr nature of work, they mvst be
paid equal wages with these of regular employees
following the principle of "equal pay for equal work'.
Paying less amount of remuneration to an employee
fhan a regular one doing similar nature of work by
both of them, is clear discrimination in the eyes of
law and amounts to unfair labour practice by the
management to earn more profif at tile cost of the
workmen and hence they are also entitled to equal
wages with those of regular one.

For the forgoing reason, I hereby hold that1 i he
name of the employees mentioning annexure 'A' and
'B' of order of reference are contract labour and hence
they are entitled to' rgularisatfon and equal wages
with that of regular employees. Accordingly, it is
ordered that all fhe employees mentioned in both ihe
annexure 'A' and 'B' of order of reference ^hould
be regularised within a year from the date of this
award. If all of them can not regularised within a
year, they should be paid equal wages wiffli those of
regular employees till their reeuiarisation. It is
further ordered that employees mentioned in annexure
'B' of the order of reference should be paid1 equal-
vvages with that of regular employees for doing same
nature of work with a period of .3 months from the
date of this award.

With above direction both the issuer are answered
in favour of fhe workmen and mnpnf'-nfpt is direc-
ted, to do needful as directed above prepare an award
accordingly.

K. SARMA, Presiding Officer

New Delhi, the 20th March, 2001

S.O. 76f>.—In pursuance of Section 17 of the Indu.tiiui
Dispute Act, 1947 (14 ot IJ47), the Ccniral Government
hereby publishes the nawid K th»- CiiHr.,1 Go\ernni-n
Industrial Tribunal/Labour Couil, New Delhi as shown ir
the Annexure in the Industrial E)i*puij hctwetn (he employs
in relation to the management of Slitc Bank of Tiiivnncore
und their woikman, which war ivccivcj by the Cc.ilial
Goveinment on 19-3-2001.

FNo.,L 12012/140, 9S IR(B-lil
AJAY KUMAR, Desk Office.-

"Whether the cii'ciimstaiKvs of thj case, Sh. RLIJ K.iirmr
is entitled for retrenchment compensation on dis-
engagement from scri/ice by Suite Dank of
Tranvencore 7 If so, to wlul other relief the ivork-
man is entitled ?"
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New Delni, the 21st Marcn, zuui
SO, 7G7.—In pursuance of S-'Clion 17 of the Jiidustnal

Dispute Act, 1947 (14 of 1947), the Central Government
hereby publishes the awaid of Hie Central Government
Industrial Tubunal/Labour Court, LiKknuw .is shown m tne
An.icAuic in the lndustiial Dj,ptiU biitvvcMi the emplovu1.
in I elation to the management of North L.iMcn Rjilwnv
rtnd theii workman, which w ^ leceived by the t'cnlial
Government on 20-03-2001.

[No. L-4ml2'140'99 IR(B-I)]

AJAY KUMAR, D'.sk Olficoi

ANNLXURE
BEFORE THE CENTRAL GOVbRNMENT INDUSTRIAL

TRIBUNAL-CUM-LABOUR COURT, LUCICNOW

Piesiding Officer: Rudresh Kumar
ADJUDICATION

T.D. No. 4/^9
BE r\VEEN

JBanarsi Shuh,
S/o Yamuna Shah,
Beluia Batla,
P.O. Batia,
Thana Daroli,
Distt. Siwan (Bihar).

AND
The Divisional Railway Manaser (PI.
North Eastern Railway,
DRM Office,
Ashok Marg,
Lucknow.

AWARD
By reference No L-41012/140 O9-1R(B W d iC,1 31-8 )Wri

the Central Government, in ihe Mintorv of labour, in e x -
cise of powers corf".uJ bv clause (d) of tlv uh «'dmn (1)
of section 10 I.D. Act. 1047 made .rver fits industrial dispute
between Banarsi Shah and Divl-inrwl RuiK-iy Hmastr ' lP)

Noith Lastcrn Railway, Lucknow for adjuJication. The
itfeienece is ic-produced as under:

"'vVhethei tl a action of Noilh Eastern Railway n turai-
nating the services w.e.f. lh-2-1988 oi Sihn Banaisi
Shah from the post of. casual khaldsi was Icg^l and
justified? If not what lelicf the woikmau is uilitL'd
to and lrom what daio i1"

2. Admitted case is that iho woikmui, B411a1.1i Shah, was
appointed as Substitute Khalasi in Ihe scale ot Rs. 750-94U
vide oidcr No. H-ll/227/6/Llei.t dated 2b-lM9i,7. He
worked in the said capacity (.oarinuousiv Till 1,1-2-lSMK, till
discharged from seivice on 16-2-J988 by ci uriUen ordei,

3. Ihe grievance of flic woit'm.m, i*, th.il pnoi lo Hifl,
lit icraained engaged as Casual KhaiJiw liom h-5-79 lo 5-3-80
undci FWl/Brodd Guage/ConiluiLCion, Hjrlli l.astern Rdil-
wuy, Gorakhpur. He was ug'un engaged as casual Klialasi
on 17-9-30 and continued till 14-5 1981. Though lie woiked
Joi more than 240 days, but correct enliven n n ; not m.ide.
He was appointed on u legLiLir p e t i'ii 2o 11 1987 ,n Ibe
Mectiicol Bianch' and enjoyed tetnpoiaiy s MU\ and a\ailed

facility of privilege pass etc. but all of .i suddu'i dijchaigcd
vide letter dated 15-2-198S, without assigning any reason.
He made a number of reprrsoii/.uinns but could not tr -t
justice hence has raised this mdiiilrial diipufe.

4. Thcm.inag'jnieni ha", lcfut^d worl.man's illegalions of
his having woikod for m6re than 240 d ivs hcl'oie oi afler
1981. It is assertod that tho workraan woiked foi 73 days
only as per uiles end this pen'od is not sulTiuent to acquire
temporary status, piior to 1981. It is fuith^r slated thsit Iiis
engagement subsequent to 1 1-19X1 was illegd, being \vtfhoul
nnsonal approval of the Ge,icri{ M, nag't. It is empha is'd
that statutory ban was impo'cd in tngciginc casiT'l laboms
since 1-1-1981, and those engaged in certain e\i»jenries weie
accorded post approval. The w^ikmun's cn(?\pem(;nt !• id nn
approval and his tenure as afoiesnid would nut qualify h:m
to gain legal status.

5. Parties relied on qial and documentary evidence.
Material evidencee relied by Ihe workmun is appointment
oidcr dated 26-11 1987 (Ex. W-11 This document is not
denied by the management However, the maragcmc-nt justi-
fies its action by statins th<it s-iibscqi'cit r"rutiny fo-jnd
workman not to has completed requisite penod of 120 days/
240 days before 1-1-1981 and thus his appointment WHS against
law and also frudulcnt.

6. The management pleads dut'ier that tnc woilraan h'ul
worked in Civil Hngincenng branch and nnt clccliu-.tl branch.
Woiks in the two branches weic quite different. Tlic woik-
man could be considered onlv, if Ii3 had pet formed 'same'
or 'similar type' of work. He not appointment concealing
facts which weic scrutinised in screening. Administrate1

action was initiated against the officer concerned Late SITO
Murti Lai, whose dues ar.e still not rteaied All such work-
m-n, including Banarsi Sluh were dischai^d

7. The management justifies its action, also, by pleoding
that Ex. W-3 (appointment letter) is vciy specific that thoie
appointed pnoi to 1981 weio cousid^ud. Su^J1 services after
1981 were not qualified, in absence of prc/post approval ol
ihe Gcneial Manager, to nuku the woikman tlig'ble, since
such engagement as casual lal'Oiu wus against the ban oid'-i.

8. The nuinagemeit pleaded its constraints to produce
Screening Committee rcpoit and other oiiginal documents
because the concerned flies were removed and not tiaceable
In this connection it is pertinent to mention that the workman
iclicd on Ex. W-l fRecoid oi service of casual luboui) Ex..
W-12 (Letter DR^r(p) addressed lo Senior Eltclrical Fore-
man dated 4-11-1996, Ex W-13 (Letter dared 13-12-1996)
Ex W-14 (Letter dated 12/13 November 1990 with enclose-
les) all pho'o copies of the office lecords, stated to have
been stolen Original of the^c d'Ocuments arc not filed Also,
the workman does not disclose source of these documents
Such document1! unl^i piopcrlV and If pally pio\cd, can not
be mndc basis of claim, a-, this pndicr would rncounce re-
mo'-al of files, in unholy lfici'e with ui"ciup1ous offici ils
Genuineness if Ihe p.lx>ve s'';d documents is- not proved

9 Vx W-l i- *'i" ITIM'S of ci'iirn, '(Ttlpc 11KM the en'r!'"'
Hnce fi-5-79 tn fi-3 R(l V,Te nri considered v.-hiic countinc
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pre 1981 services. Original copy 01 £x- W-i was lllcd belated-
ly. Uiniti uie itiliViUU iiiiLb, Jcx. 'vv-i is umc-e iti-oiu mid
noi casual idb'tJui uud issueu lo me workman, i-iow Uie on
ginai ot tx , w-1 u m c in hand ol tho workuiun, is not ev-
pi.jmnl. me wijiXmuu did 1101 iil«. his uisutu luboui tuiJ,
showing uctual service by him. Casual Labour Cua baurn
phui\>giaph ot the woikman and designation. Jnd iumc oJ
the issuing authority. Undei the rules, this cajd is mada
only once and all entries, in one working legion or ilic ocjier,
must be noted on it. The workman has Hied Ex. W-2 casua)
labour card issued in Jus favour. '1 his caid has his photo-
graph. First entry in this card was made on J7-9-8U and
last 14-5-lySl. Surprisingly, this card docs noi, mention
ealner working periods nmniixned in L.x. W-1. Had the
workman aUuully woiked â  per Ex.. W-1, these penotli
should have rind reference in Ex. W-2. In absence of
Casual Labour card relating to periods mentioned on Ex W-1,
the genuineness of Ex, W-1 is doubtful. Nothing stated 01
explained HS whjf ca-wil labour card bcarmo pho.ogiaph of
the workman, wili entries from 6-5-79 to 6-3-80 not filed?
Why a Second casual labour card was got issued againsl
rules? 1 he workman failed to discharge his onus to relate Ex.
W-1 and E \ ' W-2. The ongin.nl of fcA. W-1 decs nol gi\e
name in full of the Supervising Officer. All (lie cntitc-
ranging from 6-5-79 to (-.1-30 wu'c m.idc on tlit; same da\
There is no material to connect as how and v,hcio, working
entries were kept to bo entered on a single day Ilnii
it been a Casual Labour Card, one could h.ive gfven
benefit to the workman, treating the entries made on the
basis of record of seivice of casual labour. In the picsent
case, casual labour card is not produced, entries in oifiuel
record made on n single day without disclosing bjsis for
the same, the offidnl concerned wis not examined to substan-
tiate coneetiicss of entries, these wmking pcnods wcie con-
cealed vhen reculwr appointment obtained on 26-lJ-l<>87
which is veiy specific ibout pie-1981 seivices In the siven
circumslunces entries in Record of Service of Casual Labom
Ex, W-1 can not be taken to be genuine and reliab'e

10. Excluding the above said period, the periods mentioned
in Ex. W-2 may be considered. Pre-198! period entered in it
are 17-9-80 to 30-11-80=75 days, and 16-12-80 to 28-2-81,
Only period up to 31-12-R0 can be considered Thus, the total
working period before 1981 comes to 75+15 = 90 days only
It hns already been montioned that post 1-1-19R1 service^,
remaining unapproved and flgiinst the ban order would nol
qualify for legal claim.

11. It is submitted b> the Lejirwd Aulhoic-ed Repu cnta-
tive for the workman, that missing of the relevant file is mani
pulation. This submission is belled by the workman's docu-
ments Ex. W-14. Column No. 6 of this nnnexure, mentions
missing of the file Likewise, there is aK-> similar remark
against the nam» of the workman. The Screening was not
secret, and the workman IIPS not denied greening of nil
those appointed by order dated 26-11-19R7. On the basis of
pre-J981 servjr-e as discussed" above, hiq di'charge was justi-
fied.

12. Thus, in totality of (he facts and circumstances, the
discharge of the woikman, wb».procured regular appoint-
ment In electric bi.inch thoueh having worked for ibout 90
days- before 19R1 in civil branch, can riot be held lo be illegal
or unjustified His termination w e f 16-'>-19R8 ^.'is i.is'ifiec!
and he h nut entiik'd to anv ie1icf

13. Awnrd accordingly.

RUDRFSII KUMAR, V - K ! n3 Offit.r

26-2-2001.
LTJCKNOW

New Delhi, the 21st March, 2001

S.O. 768.—In pursuance of Section 17 of the
Industiial Depute Act, 1947 (14 of 1947), the
t cntral Government hereby publishes the Award of
the Central Government Industrial Tribunal|L.abotir
Court, Jabalpur as shown in the Annc^ure in the
Industrial Dispute between the employers in relation
to the management of Cliarabal Kshelriya Gram in,
Dank and their workman which was received by the
Central Government on 20-3-2001.

INo. L-12012j250|93-IR(B-l)J
AJAY KUMAR, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR

COURT, JABALPUR

Case No. CG1T|LC|R|31]94

Presiding Officer : Shri K.. M, Rai.
Shri Harisaran Savita,
i>|o Shri Gotiram
H. 121, Mayur Nagar Thatipur,
Moral1 DifAt.
Gwalior. . .. Applicant

Versus

Chanibal Kshetriya Gramin Bank
Through its Chairman,
H.O. Jiwajiganj, Morena. . .. Non-applicant

AWARD

Passed on this 8th day of March, 2001

1. The Government of India, Ministry of Labour
™&? Order No. L-12012|250|93-IR B-I dated
28-3-94 has referred the following dispute for adju-
dication by this tribunal:—

"Whether the action ot the management of
Cbambal Kshctriya Gramin Bank in ter-
minating the services of Shri Harsharan
Savita w.e.f. 17-8-91 is legal and justi-
fied ? If not, what relict the workman is
entitled to ?"

2. The case for the workman is that he was ap-
pointed as a messenger in cleatr vacancy by the
Chambal Kshrtriya Gramin Bank w.e.f. 17-8-91.
No written appointment order vvâ , issud to him He
vva's regularly paid monthly wngc? by the manage-
ment. His monthly salary was being deposited in
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Bank's Saving Account No. 1185 at Parsota branch.
He had continuously worked for 376 days as mes-
senger in the Bank's employment. On 2t>-8-92, \us
services were illegally terminated by the manage-
ment. The termination order passed by the manage-
ment is illegal which deserves to be queshed. He
is entitled "to reinstatement with all back wages.

3. The case for the management is that the
workman was never employed ap messenger w.e.r.

'17-8-91. He was appointed as casual worker on
daily wa'ge basis lo perform the work of sweeper in
Parsota branch. The Branch Manager had em-
ployed him only for a1 limited work with respect to
clean the branch office. The Branch Manager had
no legal authority to appoint the workmen as casual
worker. The chairmna of the Bank is legally autho-
rised to make such appointment. The chairman had
not appointed the workman as massenger w. e. t.
17-8-91 as alleged by him. The workman was never
appointed in a clear vacancy caused due to transfer
of Shri R. D. Rathore from Parsota branch. The
workman's job was limited for only 2-3 hours in
the mornirvg and evening every day. The workman
hadn not performed the duty which was being per-
formed by Shri R. D. Rathore. The workman was
being paid wages at the rate of Rp. 10|- & Rs. 15|-
per day. The workman's services were terminated
by the Bank. His employment was lor a limited
period and therefore he was discontinued to per-
form duly the moment his term of employment was
over. The workman is not entitled to any relief as
claimed by him.

4. The following issues arise for decision in this
C3|se—

1. Whether the Workman is entitled to rein-
statement with back wages.

2. Relief and costs ?

5. Issue No. 1 : The workman claims to have
been appointed as messenger on 17-8-91 and posted
at its Parsota branch Distt. Morcna. No written ap-
pointment order was issued to him by the manage-
ment. According lo him hip appointment was on
a clear vacancy for messenger. He continuously
worked for 376 days and the wages at the rate of
Rs. 15|- per day were paid to him. His services
were terminated w.e.f. 26-8-92 without assigning
any reason or serving him with statutory notice.

6. For the appointment to any post in the Bank,
the recruitment roles have been framed and they
have the force of law. The provisions of recruit-
ment rules must be complied with in respect to
the appointment to any post by the bank. In this
case, neither the vacancy was notified by the mana-
gement nr>r the application to fill up the vacancy
was incited. The name of the workman was never
sponsored through the local employment exchange
for appointment to the post of messenger. Neither
any examination wrvs conductrd nor the workman

faced any interview for selection to the- reguular
post of messenger., He had been given temporary
appointment by the Bank for a particular period
and for a specific purpose of cleaning the branch
office.. He was given, temporary appointment by
the concerned branch manager of the Bank. The
Branch Manager had no authority to appoint any
casual or temporary worker in the bank. Only the
chairman of the Chambal Kshctriya Gramiii Bank,
Morena wajs legally authorised to make such ap-
pointment. The workman has nol been able to
prove that he was appointed by the chairman of
Chambal Kshetriya Gromin Bank, Morena accor-
ding to rules laid down in respect thereof. Such ap-
pointment made by the authority not empowered
under rules is illegal and on this ba;iis, no person
can claim the right to the post. At the same time,
the recruitment rules have also not been followed
in making the appointment to the post of messen-
ger as alleged by the workman. In such a case,
the very appointment of workman is void-ab-initto
:.nd therefore he cannot be regularised. He is nol
entitled to reinstatement with back wages; as
claimed by him.

7. Issuuc No. 2 : On the reasons ptated above,
it is held that the termination order of the work-
man is just and proper. He is not entitled to re-
instatement with back wa'ges-, The reference is ac-
cordingly answered against the workman and in
favour of the management,

8.. Copy of award be sent to the Ministry of
Labour as per rules.

K. M. RAI, Presiding Officer

New Delhi, the 21st March, 2001

S.O. 769.—In pursunce of Section 17 of the
Industrial Dispute .Act, 1947 (14 of 1947). the
Central Government hereby publishes the Award
of the Central Government Industrial Tribunal
Labour Court, Jabalpur as shown in the Annexure
in the Industrial Dispute between the employers in
relation to the management of State Bank of Indorc
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and their workman, which was reecivcd by the
CeiHial uoveiument on 20-3-2001.

INo. L-12012j256|S9-IR(13-I)J
AJAY KUMAR, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
1N DUST RIAL TRIBUNAL-CUM-LABOUR

COURT, JABALPUR.

Ca-e No CGIT;LC!R|22I9O

Presiding Officer . Shri K. M. Rai.
Shri Vinod Kumar Gupta,
R|O Mathur Vaishya Colony,
Poisa Road,
R|O Ambah,
Distt. Moiena . - Applicant

Versus

The Regional Manager,
State BanV of Indore,
Regiona1 Office,
Modi House,
Gandhi Road, Gwalior . .. Non-applicant

AWARD

Passed on this 2nd day of March, 2001

1. The Government of India. Ministry of Labour
Vide Order No. L-J2012j2|56'89 dated 23-1-90
has referred the following dispute ior adjudication
by this tribunal—•

"Whether the action of the management or.
State Bank or Tndorc, Gwalior in not pro-
viding employment to Shii Vinod Kumar
S'o Ramprakash Gupta clerk-cum-cashier
after 14-6-83 and whether his termina-
tion is justified ? If not. What relief the
workman is enticed for ?"

2. The case for the workman is that he was ap-
pointed as ilerk-cum-eashier on a clear vacancy
by the ia<:iiia«eni(.nl on. 1-4-83. At that time no
•written order was given to him. The management
issued tiic appointment order on 30-4-83 to the
workman treating him as a fresh appointee w.e.t.
2-8-84 H's appointment was against a permanent
vacancy. On 14-6-83, his services were terminated
by the management. After his terminal ion new
persons were appointed to fill up the vacancies in
Amba1 branc'i. He represented against the termi-
'rafon of . rvice but no action n ^ taken by the
(management in this respect. The management had
illegally terminated his services in violation of the
awards, settlements and provisions of Sec. 2S-G
and H of the I D, Act, 1947. He is therefore en-
titled to reimtatment with full back wages and
pther monetary benefits.

3. The case for the management is that the
workman was. appointed temporarily tor a fixed
pcnod of 75 days from 1-4-83 to 30-4-83 and lrom
2-5-83 to 14-0-83 as clerk-cum-cashicr at Amba
branch. The appointment orders were issued by
the management for both these periods. The ap-
pointment of the workman was not done against
regular vacancy. Jnfact he wat, appointed in leave
vacancy of branch's permanent staff. The recruit-
ment cf permanent clerical staff can be made by
the tank only through the Regional Banking Re-
ciuitment Board as per the Banking Services Re-
cruitment rules. The bipartite /settlement dated
19-10-66 permits appointment of temporary em-
ployees against '•uch permanent vacancies only for
a maximum period or 3 months. As soon as the
term of specified period of employment came lo an
end, the services oi workman were automatically
terminated. No temporary employees Were ap-
pointed during the years ?985 and 86. Some tem-
porary employees had been casually employed
during the years 1983-84 against leave vacancies,
resignation and transfer of permanent staff and
aho on accouunt of temporary increase in work of
permanent nature.

4, The management further alleges that the
claim of the workman is belated. The Bank had
not violated any provisions of Award, settlement
and law as in force. The provisions of Sec. 25 (G)
& (H) of the t.D. Act, 1947 and rules 76, 77 &
78 of the I.D. (Central) Rules 1957 are applicable
only in the case of workman who has been in con-
tinuous service for not less than one year The said
provisions are applicable only in the case where
the workman actually serves for 240 days in 12
c lendar mon-ths The workman rannot get the
benefit of the provisions of Sec. 25-G&H of "indus-
trial Dispute Ac/, 1947. The present dispute is not
covered by retrenchment as defined under Sec.
2(oo) of TD. Act, 1947. In view of all these facts,
the workman is not entitled to any relif as claimed
by him.

5 Th follnwinc issues are arising for decision
in this case—-

1 Whether the workman is entitled to re-
instatement with back wage? ?

2. Relief and costs ?

6. Issue No 1 : Admittedly by workman was
temporarily engaged by the management for a
fixed peiio-i of 75 days to perform the duty of
clerk-cum-cashier. This appointment was done in
leave vwmry. After the cxpirv of the period, the
workman was disengaged by the Batik. In this con-
nection it was vehimently argued bv 'he learned
coun el for the workman that the case of
workmen is cmcred under tbe provisions of

'Section 25-G & H of I.D, Act, 1947. In this
connection, I would respectfully differ from the
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argument of the learned counsel ie-r the workman.
The workman never continuously worked for 240
days in a calendar year proceeding the date of ter-
mination of service. In view of this fuvt, it caanot
be said that he was retrenched from service as it
ils clear from the provisions of Sec. 25-F and Sec.
25-B of the I.D. Act, 1947.

/. Tor the regular appointment to the post of
ca^hier-cian-clerk, ihc provisions of recruitment
rules had to be followed. In the instant ca'se. The
vrorlvman was never selected by ,the Banking Re-
cruitment Board for the a'ppointmnt to the said
post according to the recruitment rules. No tem-
porary employee can claim his right to the post
without following the recruitment rul:s regarding
the selection to the post of clerk in the Bank. The
appoint!incnt to the post of clerk in the Hank
through back door entry has been depricated by
the Apex Court also. In such a circumstance, the
workman hap no right to the post of cashier-cum-
clerk merely by working for a period of 75 days in
the Bank in the leave vacancy only. In view or this
fact also it cannot be held that the workman was
tdrenched from service. If there Was no retrench-
ment, then he is not entitled to any relief under the
provisions of T.D., Act. 1947.

• 8. The workman has not been able to establish
by satisfactory evidence that any other new per-
sons were appointed as cashier-cnm-clerk by the
bank after he was disenga'ged from service. The
heavy burden lay on the workman to prove this
fact to strengthen his case. He has miserably failed
tc establish it. Th!s fact also goe,s tn show that tin"".
workman was never reirenched from seYvuc as per
the precisions of Sec. 25-F of the I.D. Act, 1947.

9. In view of the foregoing reasons, it is held
that the workman was not retrenched by the Bank.
He is therefore not entitled to reinstatement with,
back wages. Issue No. 1 is answered accordingly y.

10. Issue No. 2 : In view of my findings given
on Issue No. I, the workman is not entitled to any
relief as claimed, by him. The reference is accor-
dingly answered against the workman and in
favour of the management.

11. Copy of the award be sent to th>- Ministry as
per rule;.

K. M. RAI, Presiding Officer

New Delhi, the 21 st March, 2001

S.O, 77(K—In pursuance of Section 17 -of tile Industrial
Disputes Act, 1947 {\4 of 1947), Ibe Central Government
hereby publishes the Awur-J of! the Central Government In-
dustrial Tribunal[Labour Court, Jabalpur as shown in the
Annexure in the Industrial Dispute between the employers in
relation to the management of Chnmbal Kshetriya Gramin
Bank and their workman, which was; received by the Central
Government on 20-3-2001

[No. L-12O12|148|93-1R(BJ)1
AIAY KUMAR, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT, INDUSTRIAL
TRTBUNAL-OUM-LABOTJR COURT, JABALI'UR

CASE NO, CGIT|LC|R|27|94

Presiding Officer : Shri K. M. Rai.
Sliri Shankerlal Arora,
R|o Uda li Ki Payjja,
Nai San*,
JanaVwini, Lppnknr.
Gvvalior

Versus

Chambal Ksh'.-triya Gramin. Bank
through Chairman,
Chambal Kshelriya Gnirnin Bank,
Jiwahijjnni, Morenn

Applicant.

Non-riDp!icnnt.

AWARD

Padded on Ibis 8th dav of March. 2001

1 The Governrhent "f Trillin, Ministry of Labour vide order
No. L-12012I148I93-1RT cHed 'M-'M has referred (hi- fol-
lowing tlifputi.- for adjudication by this tribunal—

"Whether the fiction of (he niiinncemrnt of Chumbal
Kshr-triya Gramin Bank, Morerta In terminntiriff the
ir-rvlecs of Shri ShankHpi Arora w e f. fi-7-1992
is lcsral anil jiT-iifjei? Tf not, -rhat relief the work-
man Is entitled?"

2. The case for the workman is that be was appoinied as
peon for 89 days w e.f. 2-4-91 at Gaheli Kunathar Branch.
Therenfter his se-rvices wero terminated by verb:il order of the
Branch Manager. He made representntion to the Chiirman
of the Gramin Bank who appointed him PK peon by verbal
order in MwIanpLir Branch of the Bank. No written Appoint-
ment order wps given to him. HL- was engaged for the
whole day but hs VRS paid wages i>t Ihc rate of Rs 10 only.
His daily wanes were increased from NovemTifr 1991. There-
after Tie was teransferred fj\->m Ma1an;iur Branch to Gor;>s
Teh Sh'vnnrl where ne worked from 22-R-91 to 25-8-01. He
worked there ITI ICIVC vaonncy. \rp'\n he wns engHged in
Malanpur Branch on 26-R-91 tn pertomi the duty of p-,cv.
He continuously woiked at Maianpur Bi'inch of the Bank
till 6-7-92. The maraftcment with malnfklt: intention did not
pay (he wnj»f of ft'H wor'- da" and in 'his way they exercised
unfair labour orartlce. The Br«nch Munafcr ffle-gniiv termi-
nated his sr-rvif'« <in 6-7-92 in cieir violation r>f flvj prnv;sions
of SCR-2*-F of the TT\ Act, 1947 T-Tr "'as neither t>ivci anv
pr.tVe tinr nnv rrtr^riehmenl eornctcisritlon prior to t^rrninitlon
of h"- 'ervlc-s wf.f. fi-7-19Q2. Hf bfd conti'nu-^isiv worked
for 1i0 d"w in n enl'idir v n r precedint; *hr dati- of termi-
nn'ion of h\- c~"x"". TT<- '; tiv'Tefovr ?nt't1cfl In r.-ir<:tateiTiLnt
with back w"??*.
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3 The case foi ihe management 1, that the woikiridn was
appointed as p.irt time messeugci temporarily in Giheh
Kandthai flrandi of the Bunk, on 2-4-91 He woiked uptu
14-6-91 and theieafter he lett the job l l 'e workman had
never made any representation k> the Chairman of thL Dank
for Ins lc-tmpliiymcnt 1 he Chairman of the Hank had
never appointed him as peon by any veibal order The
then Branch Manager of Malanpui Branch had tngaped tlio
workman as a rntt time casual sweeper foi (leaning the Branch
Office His wotk was for limited period and theietoie he was
paid wage^ at the late of Rs 10 pu day Subsequently it was
increased to Rs 14 per day from 1-11-91 The workmin was
nsvi r engaged by the Bank for full tim'' work The workman
had nevti woiked al floras Bianch as ctaimcd by him He had
nevei performed the duty of peon m thr Bink His wane*
were not deducted by the in ina^'ment He lnd never con
tinuousiv worked for moie than 240 days in n caVnchr year
No unfair Kihour praUicc was exercised by the minagemenl
in the allf£<'l di duction of his wafies The w.nkman was r>aid
Ml the irmuneratlin for the days tie netuilly worked He is
not entitled to anv retrenchment compensation under Src 21 F
of the I D Act 1947 He was never letrenrfied bv (he Bank
ps claimed bv him He iwi not in the ipsmhr^mplovmenl of
the Bank nnd theiefoic he is not enMled to reinstatement with
îack w iftes In the fnstinl cis»

4 The following Issues arise foi decision In this cise—
1 Whether tho workman is entitled to leinstatement vilh

fnck wages ?

2 Relief and costs?

5 Issue Na 11

The workman's case is that he was verbally appointed as
peon by the Chairman of the Chambal Kshctnya Grarmn Bank
Moiena and posted at Gaheh Bianch on 2-4-91 and he conti-
nued to work till 14 6-1991 H j also continued to woik at
Vfalnnpui Branch of the Bank till 6-7 92 The contention of
ihe management Is that the workman was appointed as n
pirt time messenger temporarily in Oaheli Kinnther Branch of
(he Bank on 2-4 91 and worked till 14. 6 91 Thereafter he left
rlie lob Tt is f'irther contended by the manigenicnt that the
workmin w>s engaged only as a part time casual swrepcr to
elfin the premises (if the Pink durinc morning and even in (!
hours for which he wos paid Rs 10 n»i dnv He ni-ver woiked
for the whole diy a cl"?m« d by h'm

6 Foi the appointment to a rtgular post by the Bank,
Ccrain mandatory formalities have to be obscivcd as pci
recruitment rules In the instant case, tho woikinan has no-
\^hore stated that his name was sponsored through the local
employment exchange foi the appointment to the post of
peon in Chambal Kshetrlya Gramtn Bank, Morena It is also
ijot stated by him that the vacancy was notifltd and Ihe npphcu
tions for the sime were invited by tlie management to fill up
the same He was never Intn viewed bv the selection com-
mitter os per I ccnu'tmeni nilcs Without observing the provi-
sions of recruitment mles no pers m can be fi'"-n repular
appointment to the post of peon in any Bank t'iroiich hai_k
onor enfrv If any person m inapes to gef such appointment
then it is void ab mrtio On rhe bisis of mrh annointmont nn
person c-an claim to bp rej'iluiscd to1 ^ particuhr pO't in the
Bank In view of this fact, the wnkmin in ihc niesfnt cu"
ik not entitled (p rilnsttatement wth b id \*niees as rlaimtd
bv him Rsuo N T 1 i<i Tisw^u-d icrrrdinjdv

7 Ti-sui" JsTo ? • On the rcisons stated ibove the wndman
i<! not entitled to any relief fi" claimed bv him The reference
Is ri-ccordinniv answeied ngiinsl the worl-mnn and in favour
Of the m in^pemcnt

0 Copy of v. nil b* s»nt fo the Ministry as per rules

K M RAT Prc, din" Officer

New Delhi, Khc 21st Match, 2001

SO. 771—In puisuance of Section 17 of tho
Industrial DihpLife Act, 1947 (14 of 1947), the Cen-
tral Government hereby publishes the Award of
the Central Government Industrial Tribunal/Labour
Couit, Chennai as t.howu in Ihc Annexure in the
Industrial Dispute betwetn the employers in ielation
to the marugement of Pandyan Gram,i Bank, and
their workman, which was received b> the Cenfral
Government on ,20-3-2001

[No L-120I2/138/2000-IR(B-I)]
ATAY KUMAR, Desk Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT IN-
DUSTRIAL TRIBUNAL-CUM LABOUR COURT,

CHENNAT

Tuesday the 13th February, 2001

PRESENT :

K KARTHIKEYAN, Presiding Officer
Industrial Dispute No. 67/2000

(In fhc matter of dispute for adjudication under
Section 10(l)(d) & sub-section ?(A) of the Industrial
Disputes Act, 1<>47 between the Claimant and the
Management for Pandinn Giama Bank, Vnudlhii-
nagar)

BETWEEN

The General Secretary,
Pandian Grama Bank Employees,
Association,
Virudhunagar Claimant/I Party.

AND

The Chaiman,
Pandyan Grama Bank.
Virudhunagar Management/II Party

APPEARANCE

For the Claimant—M/s PVS GinJhar Rajeni
Ramadas & A Manjuh, Advocates

For fiie Management—MA. NGR Prasad',
K Srinivasamnrthy and W T. Prabakhar,
AtJvocates

Order No L-12012/138/2000/IR (DJ) dated
8-9-2000, Government of Tndia, Ministry

of Labour, New Delhi,
1Q12 GI/2001—7
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This dispute on coming up before we 1 *-r hnal
hearing mi 15-1 -200L upon perusing Hie relercnce,
C l a i m S t a f c m c n l , C ' o u n l j r S • - • i . ? n i c ' " < * L ; i r , ! ' M w r

material papers on record, documentary evidence
let m on either side and u]V..n hearing the arguments
of Sri P.V.S, Giridhar. cciin^'l for the Claimant and
Sri N.G.R. Prasad, counsel for tin- Management' and
this dispute having sti.M:l over till liiis date for
consideration, ll'vs Tribunal pass the following award :

This reference by i'ne Central Government in ie>;iT-
cise of the powers conferred by Clause (d) of Si'b-
section (1) and sub-section 2(A) vif Sccf'nn 10 of
Industrial Disputes Act, 1947 in respect of dispute
between Shri V. Nagunatfian, Cashier of the Bank
and the Management of the P"ndyan Grama Bank,
Virudhunngar mentioned as Schedule appended to
the order of reference.

The Schedule reads as fo'lov/s : —

'Whether the action r.if fjie ChaYm;:n, pandyan
Grama Bank, Virudhur.uuar in stopping
three annual increments vvth eummuUtive
effect to Shri V. Naganpi'liarj Cashier of
the Bank is legal and juviifird ? If not. to
what relief i'iie concern1: 1 workman is
entitled to ?

On receipt' of the reference, (Ms industrial dispute
has been taken on file of this Trihmr'l ^n 26-00-2000
as Industrial Dispute No. 67/2000. O;i receipt of
the notice fium ilhis Tribunal both the parties ap-
peared with their respective counsel and filed I'heir
respective Ci'ira Statement and Counter Stafrmcnt
with iihefr documents.

2. The averments of the Claim Statement o[ ihe
Cluimant/PetitiopeiVr Party are brie'lv as follows :—

The I Party Chimant (hen/inafl'.'r referred to as
Petitioner) is the General Secretry of P.mclyan
Grama Bank Employees Association. Virudhunagur,
has filed this claim petition. The Petitioner has
raised this industrial dispute in respect of Mr. V,
Naganathan, the workman, who joined service in
the Pandyan Grama Bank (hereinafter referred to
as Respondent) on 4-1-1984 as Clerk-cun-Cashier.
From t'he inception of his service, he has been dis-
charging his duties in a sincere and dedicated manner.
While so, a charge memo &A*d 12-12-95 was issued
bv the Respondent to 'he concerned workman alleg-
ing that he had demanded and accepted 10 per cent
of tihe loan amount" as illegal gratification along with
Field Officer Sri N. Suruli Bommaiyan ^ i j the
Branch Manager Sri O. Arumucam, while disburs-
ing of five small loans and seventeen charcoal loans
to different borrowers during the nericd IVi-ember,
1993 to March, 19°4, The concerned workman sub-
mitted his explanation datel 23-T-9rt deriving all
the charges. An enquiry wus htilrl info the so call-
ed charges. The Enquiry Officer conducted the1

enquiry in a prejudiced manner in vio]af: m of prin-
ciples of natural justice. Bv a report dated 14-6-97.
The Fnqii'ry Officer without assessing the evidence
on record in an impartial manner held t'hc workman
guilty of the charges. A show-cause noficr dated
lfi-ffl-97 was issuer) to (he woihrtan to wpvh he
submitted a reply dated 1-11-97. Rov/ever, by an

order dated 19-5-98, flhe respondent imposed penal-
ty of stoppage of three annual increments with cumu-
lative ellect. Against thai the concerned workman
preferred an appeal dat'ed 1-6-98. But the appeal
was mechanically rejected by the Board of Directors
by its order dated 20-04-1999. Neither the Dis-
ciplinary Authority nor the Appellate Authority lhas
considered the evidence on record independently. They
have failed to give adequate reasons for accepting
thL- findings of the Enquiry Officer. The findings of
of LMC Enquiry Ofl'icer arc perverse and are not sup-
ported by any legally admissible evidence and there-
lure, is liable to be set aside. The basis of charges
mainly related to this identity of beneficiaries. But
the respondent has failed A> examine the said wit-
nesses which vitiates the enquiry proceedings itself.
Moreover, the charge memo was not accompanied
dither bv list of documents relied upon or list of
witnesses and their statements. In consequence, the.
petitioner was denied and an adequate opportunity io
defend himself, which is in violation of principles of
natunul justice. The Enquiry Officer failed to conduct
ihe enquiry in a fair manner, He permitted the
Respondent to mark the statements of witnesses,
(M.E. 4/1 to 4/9) but the authors of fhe statements
wen- not examined. Hence, the enquiry proceedings
is arbitrary and unlawful. The Enquiry Officer failed
to appreciate that there was no complaint either from
th,.- suppliers or from the persons who availed the
linns about any alleged payment of illegal gratifica-
tion. The Enquiry Officer has largely and substantial-
ly relied upon the hearsay evidence of the Inspector
Sri K. Bainclhandran, from the Head Office. As such
the findings of the Enquiry Officer are unsustainable
in law. The Enquiry Officer has also failed to con-
sider the fact thaf certain statements of the witnesses
which were produced by the Respondent at the time
of enquiry did not contain the signature of rlie Ins-
pector Mr. K. Balachandran. which clearlv proves
vlhat depositions were not obtained directlv from
the Loanees and the same has been concocted by the
respondent for the purpose of creafing charges BT'i'nst
the Petitioner. But Utoe Enquiry Officer has failed to
npprecinie this fact which would be fatal fir> the case
vf prosecution. The Enquiry Officer failed to con-1

sider the documents (statements of fhe Loanees)
marked by Ihe Petitioner at the time of enquiry in
defence and reiectisd flic same merely because it was
addressH to him. The nfcresaid action of the En-
m'irv Officer is arbitrary and unlawful. The. Respon-
dent has mechanically rnh'ed upon the findings of the
Fr-ci'iirv Officer and failed to assess the evidence on
record 'n an in>^nendent and ob-'ecfivo ninrcjcr. Th^
Respondent has also failed to consider the represen-
tation (1nied 1-11-97 given by the concerned work-
man to their snow-cause notice dated 16-10-1997.
They have imposed ncnf'J'V of stoppage of three
annual increments with cumulative effect without
pivinT piVcmarp reasons for agnvinj the findings of
the Fnnuirv Officer. Hence, the- order of nenai'y
n-iRjiivi bv the Pcsnondenf is liab'e to b- sft aside.
The Rf-snonrf'pnt hn>; failed to consider <Jhe past rc-
corri of service of the concerned workman before
in-innsinp; _the prniftv of stoppage of increment. The
cnncernerl workman has pur mon? than 1? vears of
7 r'.'iec rin-I fns Wcnu'shiess record of service. The
Appellate Authority has failed in its duty to assess
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the evidence independently and to consider fhe con-
tentions of concerned workman m a fair and just
manner. The Appellate Authority has also failed
to give adequate reasons in rejecting the appeal. Hence,
the AppelJate Order is liable to be set aside. There-
force, the Petitioner raised a dispute by filing a
petition for rcconciliafion before the Assistant
Labour Commissioner, Madurai. The Conciliation
Officer having failed in his conciliation uLempt sub-
mitted a failure report dat'ed 3-3-2000 which follow-
ed by a Government reference for this industrial

dispute for adjudication by its order dated 27-9-2000.
Hence, if is prayed that the Court may please be
set aside the order of penalty of stoppage of three
annual increments with cumulative effect passed by
the Respondent dated 19-5-1993 and \'hc Appellate
Order dated 20-4-99 against the concerned work-
man and consequently direct the Respondent to re-
fund the sum deducted from (he concerned work•
man's pay anil allowances with interest ([v 18" per
cent per annum and thus render justice,

3, The averments in the Counter Statement1 filed by
the Respondent are as follows :—•

Hie domestic enquiry conducted by the Enquiry
Officer was fair and proper. The allegation fo the
contrary that the domestic enquiry was conducted in
a prejudiced manner in violation of principles of
natural justice is denied. The domestic enquiry
against flie Petitioner was conducted by the Enquiry
Officer by giving sufficient opportunity to the Peti-
tioner to cross-examine the Management witnesses,
fo present defence Exhibits to examine defence
witnesses and to submit the deL'ncc arguments. The
Enquiry Officer after analysing of both sides Exhibits
and arguments has given his firulings as required. The
disciplinary authority perused all the records relat-
ing to the charge sheet, both sides Exhibits and evi-
dence of witnesses and arguments submitted by boi'h
sides, Enquiry Officer's findings and Petition' r's re-
ply to the show cause notice before giving the find!
order. The Board also examined all the evidences
available in record, the findings of Jine Enquiry
Officer, show cause notice. Petitioner's reply to the
show-cause notice final order issued by the discipli-
nary authority and appeal made bv tine Petitioner be-
fore passing the Appellate Order. The Enquiry Officer
has given his findings based on evidences which are
necessary to prove the charges and evidences which are
admissible in the enquiry. Tn tlhe enquiry. Che investi-
gation officer hns examined Exhibit MW1 to confirm
the verasity of tlie statements received from the
borrowers and has cross-examined thf Petitioner, but
would not sake the credibility of the witness. Tn ttie
domeslic enquiry, hea r ty evidence is also accep-
table. During enquiry the Manapeineni produced ri1l
the Exhibits which were relied upon to issue the
charpc sheet and those documents were examined
by the Petitioner before accepting them. Witnesses
produced by the Management in the ennuity were
cross-examined by the Petitioner. The Petitioner was
given an opportunity fo produce defence Exhibits
and defence witnesses So, Petitioner's allcjiaiHon
that lir was1 not fiven adequate opportunity to defend
himself is not maintainable. The Fnqnirv Officer ar>

MW1 hfas confirmed the investigation report, Manage-
ment Exhibit M4 and the veracity of its enclotuiis,
statements given by the loanees. lnc Petitioner has
also cross-examined that witnessc.-.. In domestic en-
quiry, preponderance of probability is sufficient to
establish that charges. Only afte/ carefully consi-
dering both Management and defence sides evidence
and arguments, the Enquiry Officer held the charge
as proved. The charge sheet issued was after tho
outcome of invesiigaticn, during which loances have
state about the deduction of 10 per cent loan amount
while disbursing the loan amount, 'fhe Enquiry
Officer after considering the totality of all the evi-
dences only held that the charge is proved. The
Petitioner did not seriously object the Management's
wil nesses, evidences and Exhibit produced by him. The
Petitioner in collusion with Sri Arumugijni, Manager
disbursed the loans to (he loanecs, after deducting
10 per cent oi the loan amount and utilised 10 per
cent share of the loan benefit. The Manager Sri
Arumugam wn*. dismissed from service and the Peti-
tioner was given lesser punislhment for which he must
thank is star. The Fnquiry Officer rejected fhe letters
written by the loanecs vvhieh were produced by the
defence roirisi-1. They were address :d to the Fv-
quiry Officer and were obtained and produced by the
Petitioner, instead of parties themselves cumc in
person to give evidence before the Enquiry Officer
anil f^iercry giving :in oppoitiimty In cross-examine
them by the Presenting OITicer. The Fnquiry Officer
rejected lh<\S'; sta'ternon's «•• ihcv mirht be produced in
person bv enquiry or sent through po^t. The Respon-
dent submits flhaf the Petitionei vas chnrge sheeted for
the serious misconduct and punished lor thu same.
He cannot be exonerated from I);.- serious lapse
such as illegal gratification, evrn if his pnsf
iccord is blcmishies^. HOW.WT, only considering the
past services, the di* iplinary an horitv awarded .lesser
punishment though la z cenmitted hy the Petitioner
is serious in nature and warrants deterrent punishment.
The Appella'e Authority in its order has clearly
analysed the evidenc" lelicJ upon the Maragement
the reasons lor which the Enquiry Officer did not
acc.pt the statement1, of loanees produced by the
Petitioner. In case th;s Hon'blc Tiibunal comes to
the contusion that the domiMic enquiry conducted
is not fair and oroper, the Funk mav be permitted
to produce fr^fh evidence to rs'rcbli'h tlrj charges.
Tn CLIS ,̂ the Tribunal also crimes to the conclusion
that the findings of the Enquiry Officer arc perverse,
then also the Bank must be ^ivon n chance to es1-î >-
lish Ihe charges befovf Hv = forum Hmce ihiL

Uon'ble Tribunal may p ' . ^ c br c'isnwrd1 the petition.

4. When the mailter wa« taken up for enquiry, no
own evidence has let in on cither side. The docu-
ments for either side weir marked hy consent as Wl
to \V9 and Ml to M4, Arqumen s advanced by
learned counsel of cither side were heard,

5. Th ' point for my consideration is (1) whether
the liiidiiT's of the Enquiry ^fficei in his teport
F \ . Wl niv \a1id, acceptable as legal e\idcncc and
whether the conclusion nf Ihe "Enquiry Officer in his
report <hat the charge is deemed proved in view of
the pn?poiV.liTan<_? of probability, and (2) whether
tin- rvi-m of I IT1 Chairman, Pruirlvan Grama nank,
ViitKUiuiiajjuf, In stopping tlnet- annual increment-:
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with cumulative effect to Sri V. Naganafhan, Cashier
ot the Bank was legal and justified? If not, to what
ieLu the tuncvi^d workman is entitled to ?

u. Am;, uispuw ij WiLii I ^ I U xo me aciion taken
uy uiL ^.iijiiujciii, i anuyan ujtuua jjumt, vnuuiiu-
iittgui, LUU iVittauigcniouL in topping lilies annual ineie-
iii&ius wiux cuinmauvc cutci iu on v. iNdganauidii,
^.asiuci ui me Hank, liie claim ol the reLnioner m
tins mdusaiai dispute IUC Uenerai beciecary oi
raauyaii uiaina uatiK Employees Association,
Vnuuuunagar., espousing the cause oi the aggrieved
woiiunun mat tne action oi the Management against
mt woiittuaii toiiv^ijivU is iiicgai <uiu unjusun^ii, xi.
*s :>i!u±auLW uit*L me cuneeineu \voiKnian iiad joinca

s t i u t t ill lilt ixvapoiiueiu uJUK as \-itiK-euiii-t aMl.ei.
>-v t-Udige intnio d<utu iz-Uj-io utts ISSUEU uy me 11
j. uru^ inuiia^eiiK.ni^L.&pujiueni. /v ,\tiu,\ tupy oi me
aajuie is tiA. ivl. IL is ituegea in the enaigc siicec
uaicd I ^ - I Z - J ' J thai ms vvoiisinjn concerned imu
ucDiaiiacd auQ accepied Lu ,u oi liie loan dinoum as
mega! ^ituincaLion along wnh me meld Uiticer
i n i>uiuu nuininaiyan anu me manui Manager
i>n u . ^rumugaui, wnne dtsDuisnig oi live small
loans and bevemtxn, cnareoai io.uis to daiejeni borio-
weii uunug me penod Lweenioer, lyy j to March,
iy^4. i u i ..ii.cu tue conceimju worMiian Has suu
irntUnd nis i epreseniauon elated zi- l -yo <wid thcxeiox
copy oi me same is bx. V ĵi. In diat he lias sub-
niiucu ins explanation denying ail the cliarges io an
enquuy was held appointing an hnquiry Utneer to
enqune into die allegations in the charge sheet. Ac-
eoiuiDgiy, the bnquiry UJlieer bn D. Katlnresen has
conducted the domestic enquuy and one Sii. R.
iNeuuncfjezlnan was lJiesentnig Oilicer on behali of
ihe Management and one Sri F. Viswanathan, dc-
ienee counsel had taiken part in the domestic enquiry
with die chaigesJieetcd employee. A xerox copy oi
the pioceedings oi that Enquiry Officer is Ex. W3.
On conclusion of the enquiry, the Enquiry Officer
has submitted his report with Ins hndings holding that
the chaige is deemed pro\cd in view oi the preponde-
rance ol probability. A ,;.erox copy ot the hnquiiy
Oihcer's report is Ex. VV4. Subsequently, a show-
cause notice under charge sheet and on the Enquiry
Ofhccrs report with his hnding dated 16-10-97 was
issued' to the concerned workman, the charge-sheeted
employee. A xerox copy of the same is Ex. W5.
For that show-cause notice, the concerned workman
has submitted his explanation dated 1-11-97 and a
xerox copy of the same is £x. Wt?. In that he has
stated that the Enquiry Officer has not found that
the charge was proved beyond doubt and Was stated
only deemed proved and hence he may be acquitted
irom that charge. Then the Disciplinary Authority
has passed a) final order dated 19-5-98 awarding
punishment o! stoppage ot three annual increments with
cumulative effect to Mr. V. Naganathan in terms of
Regulation 3(Xl)(b) of Pandyan Grama Bank (Staff)
Service Regulations, 1980. A xerox copy of that
final order dated 19-5-98 is EK. W7. Against that
final order, the workman concerned preferred an
appeal before the Appellate Authority and a xerox
copv of that appeal is Ex. W8. The Appellate
Authority rejected the appeal on their opinion that
punishment imposed by the Disciplinary Authority
was not harsh on the appellant and confirmed the
punishment. A xerox cdpy of the order dated
20-4-99 of the Appelate Authqrity is Ex. W9. On the

siae oi me Management loin documuns wuemaiked!
as £,A. ivll, ivu, SCiiCa, 1MJ aim 1V14. 13X. MX is 1110
A-iu.i Lopy oi uie lepiy Liaî -a LI-I-II given uy me
un- cuji^nivd empiuycu JOI m^ UIJI^L &nea uated
i j-- i--y-'- -LA. Mz scuts aic tne xerox copies ui
n-ii uoLuinuns meu uejoie me Liiiquny ouitcj. on
tut siUt ui iiie iviaiiagcun.ni utuing uumesue en-
quny da J.-X. M £ j io ivmiz. Ux. M ^ is ihe xeiox
topy ot eeuitieuie is^uea oy ihe Manager oi faithi-
Danooi Dianch oi randy an Giama bank dated
-6-i-yo. bx. M4 series JS the original oi iinquny
rioceeoings INO. 1 io 0. Ihe main contention oi the
Claimant is ihat tne enquiry uihcei conducted the
enqiry m a pie)udiced manner in violation oi pnnci-
±/ics ot lwluidl justice. At that he, wnhout assessing
me rccoids in an impartial manner, held the work-
man guiuy ot the chaiges, thaWhe hndings ot the En-
qany Oincci aie pciverse and arc not suppoited by
any legally admissible evidence, that the Enquiry
Untter nas largely and substantially icned upon the
Jieaisay evidence oi Inspector Mr. K. Balachandran
iiom Head Orhee, hence his lindings are unsustain-
able in law; that the charge memo was not accom-
panied euher by list oi documents or list of witnesses
and meir statements anc thereby the Funionei was
denied adequate opportunity to detenu1 himself which
is in violation, oi principles ot natural justice and that
the Enquiry Oihcer tailed to conduct the enquiry
in a iau manuu. and permitted the Respondent to
matk the statements of witnesses ME4|1 to 4|9, but
the authors ut the statements were not examined and
hem.e, the enquiry proceedings arc arbitrary and
unlawiul. Ihe learned counsel for the Petitioner has
icuerated' the same m his arguments. He has stated
luimer that at the time of enquiry, the Enquiry Offi-
cer tailed to consider the statements ot the loanees
sought to be maiked by the concerned woikman in
the enquny in defence and lcjected the same because
it was addressed to htm, hence the action of the En-
quiry O'hcer is arbitrary and unlawful. He further
aiigueli that without giving adequate reasons, the
respondent has mechanically relied upon the findings
oi the Enquiry Officer and has not independently
assessed the evidence and the representation given by
the concerned workman to the show cause notice, and
the penalty was also imposed without giving adequate
icjsons and without considering the past record of
service of the concerned workman which is blemish-
i;ss and hence the findings of the Enquiry Officer in
his report has to be set aside and the penalty imposed
by Ihe disciplinary authority, which h subsequently
confirmed by the Appellate Authority is ulso to be
set aside. In support ot his argument, he has cited
a case reported as ATR 1972 SC 330 stating that
though the Evidence Act is not applicable to the In-
dustrial Tribunals thru does not mean that where
issues are seriously contested and have to be
established and proved the reauiiemcnts legating to
proof can be dispensed with. In the cited case, the
Hon'ble Supreme Court has held that "the application
of piinciples of natural justice docs not imply that
what is not evidence can be acted upon. On'the other
hand, what it means is that no materials can be relied
upon to establish a contested fact which are not
spoken to by persons who arc competent to_ speak
about Uiem and are subjected to cross examinaiton
by the party against whom they are sought to be
used. Tf a letter or other document is piocjuced to
establish some fact which is relevant to the enquiry,
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the writer must be produced or his affidavit in respect
thereof, be filed and oppoitunity aftorded to the
opposite party who challenges this effect IL. j ij
both 111 accoid with principles oJ notuial jus^ee aiiu
also according to the pioceduic under order III Civil
Tiucedure Code and the Evidence Ac', both of vhich
incoipoiate these gcncial principles." This decision
ol the Hon'blc Supicme Court is squareJy applicable
10 me latio iji mis i.abt-. jii aiw uuiiiesut. k_uquiiy,

nie ii'iuiiu^t/iiik.iu Has i^i jii UL.Li.iiiLiiLtii^ eviueuee us

ini^j LU IU.L1Z . . i i , i m eupy ui LUC .aiilt; ilas ouiii

illaiKCU J!> Li.. JViz s t i l ts , i n c UUeUinCJUl Iudilil.il

i j I.J.J2,J Liwj.oie me iinquny UJIIU'I 1= an msptuiou

ltjjuiL Hummed uy uis jiavesu^aim^ uiiieer i\ir. JV.

jjaiatnaiiutan along wim 12 oppositions. iNone ut

diose deponents nave L>een eAarniued me witnesses
wi uiu side 01 Ihe Management Deiore LUC enquiry
Oineu uunjuii uumesuc eiiqunj. i i is rnenuuued in
ihe Enquny umcei s repou mat mose deponents aid
pievemeU oy ihe chaige.jheetea employee iiom
appealing lv.i tiiC encjuny by trireait-nuig them vviui
cuuc consequences, but the Enquiry Qrhcei jn bis
repoit siateu mat while petusmg ihe depositions given
by me loanees MJb 3|l to 12, they were very much
forced to give 10 % ol their loan amount to the
brunch oincials that too was deducted at the counter
(itself by tlie Cashier while paying Kiy Oidei or
Unough Saving iiank Account ana ultimately he has
come to a conclusion that in view ot ihe preponde-
rance ol probability, th3 chaise is deemed proved,
i'loni tins, it is evident tliat pet sons wno uave given
statements betoie the investigating othcer, during his
investigation as aggrieved persons were not produced
belore the inquiry Officer. Those deponents have
not been examined belore the Enquiry Officer to
speak about the contents ot the statements said to
have been given belore the investigating Officer and
theieby subjected themselves ioi cioss-examination
by the defence in the enquiry A reason has been
given in the Enquiry Officer's lepoit that those de-
ponents weie threatened by the ehargesheeted em-
ployee with dare consequences and that was why
theic were not able to be produced before the En-
quiry Officer to speak lbout the statements they gave
to investigating officer MW1. But the alleged fact
that the eh.n geshected employee had threatened those
loanccs and prevented them from coming and giving
evidence before the Enquiry Officei has not been
established before the Enquuy Officer by substan-
tial evidence, as it is seen from his leport. Under such
circumstances, it can be cleaily stated that the re-
liance made by the Rnquiry Officer on the basis of
the S'atements of the loanejs who were not examined
the witnesses for the Management befoie him is in-
correct, as it is mentioned in the decision rf the
Ilon'ble Supieme Com I cited above Tho^c m iteri.ils
cannot be relied upon to establish the contested fact
that deduction of 10% of the loan amount was made
as a bribe by the chargesheeted employee, and the
then Manager of the Rank So under such circum-
stances, it can be held lhat the findings of the En-
quiry Officer is perverse and not supported bv any
legally admissible evidence n staled by the Petiiinner
in the Chim Petition and argued by the learned
counsel for the Petitioner,

7 The leanred counsel for the Petitioner argird
that in surh CB*PS. the Tiibnnal n t i disregard the
findings of the Enquiry Officer, if thfy are perverse.

ha support of his aigument, he has quoted a decision
ol ihe Supreme Court lepoued as AlR 6£ SC 983.
la nut jLidgemeuc, how :iie peiversity has to be
tested by the lnbunal has been stated. It is lield in
Jiai judgement thai "tribunal can disrejaid the
unaings ot the Enquiry Onicer, it they aie peiverse.
When an Industrial Tribunal is asked to give its
ujjpiLwai LO au ortier oi dibmiaSdl unaei section
j j ( Z j m ) ol i.ue /\u, n can disiegard the hndmgs
fciven by ihe hnquny Olhcor, only it ihe1 hndmgs are
perverse, ihe lest ol perversity is mat the hndings
may uoi be suppoued Dy any legal evidence at all.
lhe eases in winch me lindings aie not based on legal
evidence or aie Such as no rcdsona<bfe peison could
have arrived at. on the basis ot the material beiore
me Tnbunal oi the two instances wheLe the findings
ol the domestic fubunal like Enquiry Oiiicer deahng
with Uiseipimaiy pioeeedings agamsl the workman
can be inteifeied with by the Tribunal, m each of
those eases, the lindings can be treated as perverse."
It is fuithei held in that Supieme Court ludgement
that "it has nowhere been laid down that even sub-
stantive rules which would form part of principles of
natuial justice, also can be ignored by the domestic
lubunals. lhe principle that a fact sought to be

pioved must be supported by the statements made in
the piesence of the person against whom the enquiry
is held and that statements made behind
the back ol the peison chaigcd are not
to be ticated as substantive evidence, is one
ol the basic principles, which cannot be ignored on
the mere ground that domeslic Tubunals are not
bound by the technical rules or procedure contained in
the Evidence Act. This decision also squarely appli-
cable to the facts of this case Under such circum-
stances, 1 am inclined to accept the arguments ad-
vanced by the learned counsel for the Petitioner that
Enquuy Officer's findings given in his report that in
* lew of the preponderance of probability, the charge
^ deemed proved is perverse and not supported by
any JcjralJy admissible evidence and hence, it is liable
lo be bwt aside In view of this finding, that the
subsequent action taken by the Management through
the Disciplinary Authniily by imposing penalty on
the concerned workman by stoppage of three annual
increments with cumulative effect and \ihich is subse-
quently confirmed by the Appelbfe Authority cannot
also be sustained as conect So under such circum-
fitinces, it can be held that the action of the Chau-
rnan, Pandyan Grama Bank, Virudhunagar in stopping
three annual increments with cumulative effect to
Sri V. Napanathan, Cashier of the Bank is illegal and
unjustified and the concerned workman is entitled to
the relief as prayed for, except the interest claim
@18% per annum. Thus, I answer the point
nccordincW.

8. In the result, an awaid is parsed holding that
the order of stoppace of three annual increments with
cumulative effect of Sii V Naeanathan. Cashier of
tho Respondent bank by the Management !s unfasti-
fied and the same is s t̂ aside, with a direction to the
MTlnapement of Pandyan Grama Bank, Virudhu-
mgar, *a refund"the sum deducted from the concerned
workman's pav and allowances No Cost

fDic-intcd to the Stenograph;?! ond transcribed and
typed1 by him and cmrected and pronounced by mo
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in. the open court on this day, the 13th February,
2001).

K. KARTH1KEYAN, Presiding Officer

Wimesses examined on either side ; Nil.
Documents Marked:
FOR CLAIMANT:
Ex. No. Date Description

Wl 12-12-1995: Xerox copy of the chargeshcet
issued to the I Party by the Management.

W2 23-01-1995 : Xerox copy of the representa-
tion from the I Party to the Management.,

W3 25-04-1996 : Xerox copy of the proceedings
before the Enquiry Officer.

W4 14-06-1997 : Xerox copy of the Enquiry
Report.

W5 16-10-1997 : Xerox copy of the show cause
notice.

W6 01-11-1997 : Xerox copy of the representa-
tion of the I Party to the Management.

W7 19-05-1998 : Xerox copy of the Final Order
of the Respondent.

W8 01-06-1998 : Xerox copy of the appeal
before the Board of Directors of Res-

pondent.
W9 20-04-1999 : Xerox copy oi the order of

Appellate Authority addressed to the I
Party.

FOR RESPONDENT :

Ml 11-07-1997 : Xerox copy of the reply to
the charge sheet from the f Party to the

Management.
M2 : Xerox copy of the Investiga-

tion Report along with its enclosures.
M3 28-05-1996 : Xerox copy of the letter from

the Respondent bank to Parthibanoor
Branch.

JVJ4 : Original Enquiry Register.

New Delhi, the 21st March, 2001

S.O. 772.—Tn pursuance of Sc^ion 17 of I he
Industrial Disputes Act, 1947 (14 of J 9 4 7 ) , the
Central Government hereby publishes the awrd
of the Industrial Tribunal Kollam as shown in i|:e
Anne.Mire in the Industrial Dispute between the em-
ployers in relation lo the management ol State Bank

of Travatncore and their workman, which was received
bv the Central Government on 20-3-20O1.

[No. L-12012|83|99-lR(,B-l)]

AJAY KUMAR, Desk Officer

ANNEXURE

IN THE COURT OF THE INDUSTRIAL
1'RIBUNAL, KOlXAM

(Duted, Ihis the 20th day of February, 2001)

PRESENT:

Sri 1' V Abraham, InduitrrJ tribunal.

IN

Industrial Dispute No. 48|99

BETWEEN

The Managing Director, State Bank of Travan-
core, Head Office Poojiippura, Trivandrum.

AND

The General Secretary, State Bank of Staff
Union (Regd.) P.B.No. 5601, Trivandrum.

AWARD

The Government of India as per Order No. L-
12O12|83[99[1R (B-I) dated 9-9-1999 referred this
industrial dispute for adjudication to this Tribunal.

The issue referred for adjudication is the folowing:
"Whether the action of the management of State

Bank of Travairicore in denying the post of
Computer Operator to Smt. R. Gcetha
Kumari, Typist-clerk is juslined? If not, to
what relief she is entitled to ?''

2. Ihe union has contended that the management
had issued circular dated 28-4-1994 prescribing the
qualification and method of selection a>nd appoint of
cumpuLer operators. As per that circular the names
of employees satisfying the eligibility criteria were
advised1 to be forwarded to the Head Office on or
before 15-5-1994. The list of eligible employees for
selection to the post of computer operators were pub-
lished by the management on 8-5-1996. As per the
circular mentioned above, the selection to the post of
computer operator had io be made through an aptitude
test lolUwed by an interview. His u^tuudc test was
conducted on 19-1-1997. A Distrietwise panel of
successful candidates for the State of Kerala and a
centre wise panel for outside Kerala State were pre-
pared raid published on 30-6-1997. The panel was
prepared seniorityWise from among those who quali-
fied in the written test. The postings had to be done
distrietwise on the basis of option. Smt. Gectha Kumari
was working at Pandalam branch in Pathanamthitta
District at the time of the written test. She was succes-
t'ul in ihe test and her name was included as item
No, 8 in the Distrietwise panel of Pathanamthitta.
Subsequently Ihe options were called from the eligible
persons in the panel to be posted in the notified vacan-
cies in Pathanannthitta District. Smt. Gectha Kumari
submitted her option and was identified to be posted
;\* Fathanomthitta blanch hnsed nn her seniority. In
the menantimc she was transferred to Nooranad
branch in Allcppfv District as TypiKt|clerk on the
baals ot her leqiiest submited earlier. There is no
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condition prescribed in the circular issued by 'the bank
to the effea that an employee would become ineligible
to the post of computer operator if she was trans-
ferred out of the District. Smt. R. Gcctha Kumari had
.satisfied all the condilions prescribed by the manage-
ment bank regarding the posting of computer opera-
tors and she was selected and included in the panel of
eligible employees^ to be posted as computer operators.

However they had not appointed her as computer
operator at Pathanamthitfa branch and in her place
another junior employee was posted as computer
operator in that branch. According to the union, the
denial of posting of Smt. Cleetha Kumari as computer
operator by the management is without any justifica-
tion, [n the circumstances the union seeks to pass an
award directing the management to appoint
Smt. Geetha Kumari as computer operator at Farha-
naimthitta branch of the management bank.

3. The management has contended that in teims of
the agreement entered into between the recognised
union and the bank, the panel of computer operators

i was prepared Districtwise, Smt. Gcetha Kumari was
working at'Pamdalam branch when the option for the
postinc of computer operators was colled for by the
b;mk. She gave the option on 20-1-1998 but she had
fcuhrnitted a request on 3f)-I>-l997 requesting to trans-
fer her to N, cranad branch. On the basis of her
request she was transferred to that branch. Since the
panel for each District was hosed on
seniority within that District Smt. CJeefha Kumari
lost her chance to be considered1 for posting as com-
puter operator due to her transfer and therefore she
could not be considered for posting as computer ope-
rator. Tri the circumstances the mnnnpement contends
that Smt. Geetha Kumnri is not eligible for posting as
computer operator.

4. There is no dispute that the post of computer
operators in different branches of ihe management
bank had to be tilled up from the panel of employees
prepared after selection. In the selection Smt. Geetha
Kumari had participated and she was included in the
select list prepared for the Palhanamthitta District. On
20-1-1998 Smt. Geetha Kumari had submitted her
option for appointment as computer operator at Patha-
namthit'a branch of the management bank. Even
though Smt. Geetha Kumari had submitted a transfer
request to Nooranad branch a'. Aileppev District on
30-5-1997, she was actually transferred to Nooranad
branch only on 21-1-1998." Therefore, Smt. Geetha
Kumari was transferred out of Pathanamthitta District
as Typist|clerk only after preparation of *he select
list to the post of computer operator for Pathanam-
thitta Dis'.riet and after she h:id submitted her option
for appointment as computer operator at Patbunnm-
thitta branch of the manauement bank. Ext. W1 circu-
lar issued by the manneement prescribes the eligibility
criteria and method of selection, appointment and
other conditions for nripoinimenf to the post of com-
puter operators in different brnr.rho? of the mauaw-
mem b:mV F.vt. Wl dors n ^ ?w that nn employee
vho has ob^uly been selected for appointment to the
m^f of computer oocrptor rind included in the select
list will h'cnme inelicible for appointment to that
post if she is transferred to ;i branch outside ihc Dis*-
nci in whi^h she rns been wo^kinr when the panel
was rvennrcd Thr mcm^^'i-'iirnt bns nl^o no1* prof1"fetT
nw" other Hnr*nnipnts to s'in<v fhi ' if nn cmnlowe
whose nnmc i<= include in *h? panel for the po** of

computer operator is transferred to n branch outside
the District will become ineligible to the post of com-
puter operator. In the circumstances I am of opinion
that there was no justification for the management in
not appointing Smt. Gcetha Kumari as computer
operator at PuthananilhiUa branch of the management
bank.

5. The management has stated in the written state-
ment that in the plape of Smt. Geetha Kumari,
Sri. Vijaya Kumai, the next senior most employee from
ihe panel was posted! as computer Operator at Paiha1-
nainthitta branch. However, the union has not taken
any steps to impJead Sri Vijaya Kumar in this indust-
rial dispute. As Sri. Vijaya Kumar has not been
afforded an oporlunity for hearing, it is not proper to
issue any direction which may adversely affect him.
In the circumstances the management is directed to post
Smt. Geetha Kumari as computer operator at any of
the branches at Pathanamthitta District in the next
arising vacancy. It is made clear that Smt, Geetha
Kumari is eligible to reckon her service as computer
operator w.e.f. the date on which Sri Vijaya Kumar
was appointed as computer operator and she will also
be eligible for restoration of her seniority over her
juniors in the post of computer operator. However
she will not be eligible for any monetary benefits for
the post of computer operator till the next vacancy
of computer operator arises at Pathanamthitta District.

P. V. ABRAHAM, Industrial Tribunal

Witness examined on the side of the Management:

MWI.— Nil,

Witness examined on the side of the Workman

WW1.—Nil.

Documents marked on the side of the management :

Ext, Ml : Request dated 30- -1997 submitted
by Smt R. Geetha Kumari.

Ext. M2 : Letter of option dated 20-1-1998 sub-
mitted by Smt. R. Geetha Kumari.

Ext, M3: Photostat copy of letter dated 30-3-1998
sent by showing office Kottayam advising
Pandalam branch about the posting of

Smt. Geetha Kumari as computer operator
at Pathanamthitta branch.

Documents marked on the side of the Workman:

Ext. Wl : Photostat copy of circular dated1

28-4-1994 issued by the management,

E.*f. W2 : Photostat copy of circular dated
8-1-1997 issued by the management,

Ext. W3 : Circular dated 30-6-1997 issued by the
management.
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New Ddhi, the 21st March, 20U1

S.O 773.—In pursuance of Section 17 of the In-
dustrial Dispute Act, 1947 (14 of J947J, the Central
Government hereby publishes the award of the Cen-
tral Government Industrial Tribunal/Labour Court,
Jabalpur as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of State Bank of Indoie and their work-
man, which was received by the Central Government
on 20-3-2001.

[No. L-12012/52/88-D-III(A)/IR(B-I)]

AJAY KUMAR, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR

COURT, JABALPUR
Case No. CGIT/LC/R/23/90

Presiding Officer : Shri K. M. Rai.
Shri i*atari Kumar Gupta,
S/o Shri Asha Ram Gupta,
C/o Pooja Chemist,
Pipal Chouroaha,
R/o Ambah,

District Morena. . . Applicant.

Versus

The Regional Manager,
State Bank of Indore,
Regional Office,
Gandhi Road,
Modi Ilouse, Gwalior. . . Non-applicant.

AWARD

Passed on this 2nd day of March, 2001

1. The Government of India, Ministry of Labour,
vide order No. L-12012/52/88-D.III(A) dated
22-1-90 has referred the following dispute for adjudi-
cation by this tribunal-—•

"Whether the action of the management of State
Bnnk of Tndore, Gwalior in not providing
employment to Shri Ratan Kumar clerk-cum-
cashier after the 4-3-83 and whether his ter-
mination is justified ? If not, what relief the
workman is entitled for?"

2, The case for the workman is that he was appoint-
ed as clcrk-cum-cashicr by the management on 20th
December. 1982 on the post of a clear vacancy. His
services were terminated on 4-3-83 without giving one
months notice or retrenchment compensation by the
management, After the termination of the workman,
Ku. Usha Dunev was given employment in his place
hv the Rank: The workman made representation to
tfi2 B-iii', Manager but no action wis taken in respect
thereof. He was not appointed on any leave vacancy.

The management has violated the provisions of bipar-
tite settlement am) awards in terminating the services
of the workman. His appointment was for a period
of 75 'lavs. His case is governed by the provisions
of Sections 25-G and H of l.D. Act, 1947. His services
had been illegally terminated by the management and,
therefore, he i;i entitled to reinstatement with back
wage?.

3. The case for the management is that the workman
was temporarily appointed as clerk-cum-cashier at
Amba branch for a specific period of 75 days from
20-17.-82 to 4-3-83. He was given the written appoint-
ment order indicating the terms and conditions therein.
The. workman was not appointed against any clear
vacancy. Shri A. K. Chandil, the permanent clerk-
e urn-cashier lias resigned from the Bank and therefore,
workman was given a temporary appointment for a
specific period of 75 days in his place. The recruit-
ment in the clerical cadre of the Bank to fill permanent
vacant post is done through Banking Service Recruit-
ment Board only according to recruitment rules. The
workmen appointment came to an end automatically
on the day his period of appointment came to an end.
In view of the bipartite settlement of 1966, the work-
men could not be given temporary appointment for
more than 3 months. No temporary appointment was
done at the. Amba branch during the year 1985-86.
The workman cannot get any benefit of the provisions
of Sections 25-G and H of l.D. Act, 1947. He was
never retrenched by the management. He was not in
continuous sen/ice for one year nor he had served for
a period of 240 days in 12 calendar months. His
services were not terminated in contravention of any
award or settlement as alleged by him. The workman
is not entitled to any claim as claimed by him.

4. The following issues arise for decision in this
ense—•

1. Whether the workman is entitled to rcinstnte-
inent with back wages?

2. Relief and costs ?

5. Issue No. I: Admittedly the workman was tem-
porarily engaged by the management for a fixed period
of 75 days to perform the duty of clerk-cum-cashier.
This appointment was done in leave vacancy. After
the expiry of the period, the workman was disengaged
by the Rank. Tn (his connection it was vehimentalv
argued bv the learned counsel for the workman that
the eu^e of workman is covered under the orovisions
of Sections 25G and H of l.D. Act, 1947. Tn this
connection. T would respectfully differ from, the argu-
ment of the lee rued counsel for the workman. The
workman never continuously worked for 240 days in
•i calendar year r>reccdine the dnte of termination of
«f.rvirc. Tn vi<jw of this fact, it ennnot be said tr-it
hr- w?is retrenched from service as it is clear from *he
provisions of C1feiion ?5F and Section 25B of the,
T.D. Act. 1947.

(S. For the regular appointment to the post of
ivr.hicr-cum-clcrk. the provisions of recruitment rules
IITI to be followed. In the instant case, the workman
was never selected by the Banking Recruitment Board
for the appointment to the said post according to the
recruitment rules. No temporary employee can claim
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his right to the post without following the recruitment
rules regarding the selection to the post of eler^ in
the Bank. Tiie appointment to the post cf clcik in
the Bank through back door entry has been cicpri-
cated by the Apex Court als-o. In such a civci:m:;t:nce,
il-s workman has no right to the post of cashicr-cum-
ck-rk merely by working for a period cf 75 days in
the Bank iu the leave vacancy only. la view of this
fact also it cannot be held that the workman vras re-
tienched from service. If there was no retrenchment,
then he is not. entitled to any relief under the provi-
sion;; of I.D. Act. 1947.

7. The workman has not beenab!e to establish by
satisfactory evidence that anv other new persons were
appointed as cashier-cuia-c,... by the bank after he
was disengaged from service. The heavy burden lay
on the workman to prove this fact to strengthen his
case. He has miserably failed to establish it. This
fact also goes to show that the workman was never
retrenched from service as per the p:&vliions of Sec.
25F of the I.D. Act, 1947.

8. In view of the foregoing reasons, it is held that
the workman was not retrenched by the Bank. He
is therefore, not entitled to reinstatement with back
wages. Issue No. 1 is answered accordingly.

9. Issue No. 2: In view pf my findings given on
Issue No. 1, the workman is not entitled to any relief
as claimed by him. The reference is accordingly ans-
wered against the workman and in favour of the
management.

10. Copy oi the award be sent to the Ministry as
per rules.

K. M. RAI, Presiding Officer

ANNEXURE

New Delhi, the ?'st March, 2001

• S.O. 774.—In pursuance of Section 17 of the
Industrial Disnutes Act, 1947 (14 of 1947), the
.Central Government hereby publishes the Award of
the Central Government Industrial Tribunal [Labour
Court, Jabalpur, as shown in the Annexure in the
Industrial Dispute between the employers in relation
to the management of Durg Rajnandgaon Gramin
Bank pnd their workman, which was received by the
Centra! Government on,20-3-2001.

[No. L-12012|34|93-IR(B-I)]
AJAY KUMAR. Desk Officer

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR '

COURT, JABALPUR

Cast No. CGITiLC|R| 114(93

Presiding Officer.—Shri K. M. Rai.
Shri Yas7/ant Rao Wairagadey,
Sjo Shri SunderM Wairagadey,
Village & P.O. Dangar,
Block Mohla,
Diiit. Rajnandgaon. -..Applicant

Versus

The Chairman,
Durg Rajnandgaon Gramin Bank,
MP Housing Board,
GE Road,
Rajanandgaon. . .Non-applicant

AWARD
Passed on this 5th day of March, 2001

1. The Government of India, Ministry of Labour
vide-order No. L-12012I34J93, I.R. (B.I) dated
£-6-92 has referred the following dispute for adjudi-
cation by th:s tribunal—

"Whether the action of the management of
D«rg Rajnsndgaon 'Gramin Bank in termi-
nating the services of Shri Yaswant Rao
Wairagadey w.e.f. 1-10-89 is legal and
justified ? If not, to what relief the work-
man is entitled to and from which date ?"

2. The case for the workman is that he was
employed as raessenger-curn-cleaner on daily wage
basis by the management in Dhangarh branch w.e.f.
1-10-89. Without conducting any enquiry and
serving any chargesheet the management stopped him
from performing his duty w.e.f. 1-10-89. No written
crder was given to him by the management in respect
to discontinuing his service. In this way the mana-
gement acted in violation of the rules and principles
of natural justice in ending his services without
i".«s:gjing any reason in respect thereof. Inspite of
sever?.' representations, the management did not
allow him to perform his duty. The order of the
minaqement is illegal and therefore deserves to be
qs.iesb.ed. He is entitled to* reinstatement with back
wages.

3. The case for "h? r>rr°:.oiy,oMl is that the work-
m?vi was engaged • •••pp-i;i'"!>> "i; daily wage basis
as raes'-;r>,gar-cum-c3csner. He was appointed to
perform the duty temporarily in place of the workman
who was performing the said duty and was placed
under r-uspen^on by the management from 6-8-88.
In this way it was stop gap arrangement for carry
in;r on tb° vcrk of rnessenger-cum-cleaner at Dhan-
gnrh branch. The regular appointment in the Bank
for any po"t is done according to the recruitment
rules for which the vacancy is modified and the name
is sponsored through local Employment Exchange.
Ti the in«tant case the appointment of the workman
was not done according to the recruitment rules. At
the same t'me, his name was not sponsored by the
local employment exchange. The appointment of
the workman was for a temporary period and there-
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fore Ms services were discontinued w.c.f. 1-10-89
legally. In this case ihe departmental enquiry for
discontinuing the services of workman was not re-
quired at afl.

4. The management further alleges that disconti-
nuation of workman's service docs not amount to re-
trenchment according to the provisions of industrial
Dispute Act J947. Tho workman had never conti-
nuously worked for 240 days in a calendar year dur-
ing the employment. I n view of all these facts the
workman is not entitled to any relief as claimed by
him.

5. The following issues arise for decision in the
Instant case—

1. Whether the management has illegally dis-
continued the service of workman w.e.f.
1-10-89?

2. Whether the workman is entitled to rein-
statement with back wages ?

3. Relief and costs ?

6. Issue No. 1.—It is an admitted fact that the
workman was employed temporarily on daily wage
basis as messenger-cum cleaner by Durg Rajnandgaon
Gramin Bank w.c.f. 1-1-88. Hi ' services were dis-
continued w.e.f. 1-10-89. The workman has admit-
ted in his statement that no vacancy for the regular
apfxmlmcnt to the post of messenger-cum-cleaner in
the Bank was notified and his name was not spon-
sored through the local employment exchange. He
had not applied for the appointment as messenger-
cum-cleaner in Dungarh branch of thte Bank. He
W3s not issued any written appointment order by the
Bank For (he regular appointment to the sa'd post,
the recruitment rules had to be followed by the Bank.
In the instant case, no mendatory provisions of re-
cru'fment rules were followed by the bank in giving
the employment to the workmen for the post of
messenger-cum-cleaner. The workman was not
interviewed by the Bank for , selection to the said
nost. His name was not even registered in the emp-
loyment exchange os be has admitted in his state-
ment. Without following the recruitment rules, no
Derson can pet employment for any post in the Bank.
If anv appointment is done in contravention of the
r-cruitment rules, then surh appointment is voM-ab-
;nifio and therefore no person can claim his right
to the post.

7. The wojkman has also not been ab'e to approve
that he had continuously worked for a period of 240
days in the preceding 12 calendar months' from the
d.itc of discontinuation of his service. In view of
thij fact, he was not inquired to be served with one
month notice prior to discontinuation of his employ-
ment. He was KISO not required to be paid any
rc'rcncliment compensation by the manap^mert In
this way the management has not contrpvencd the
-MevK'ons of Section 25-F of the Industrial Dispute
\C , 1947.

8. Tn fhe li^M of foregoing reasons, the workman
is not entitled to pet ;) regular appointment to the
nost of m -singer cum-clcaner in Durg Rajnandgaon
Gramin Bcnk n= claimed by him. For the amx>int-
mont to th; said post, the recruitment rules have to

b ' strictly followed. In this cast, the workman
w»m<s to get regular appointment through back door
enfry which ii not permissible under law. The dis-
continuation of the workman's service is in no way
il'.egal.

9. Issue No. 2.—In view of my findings given on
Issue No. 1. the workman is not entitled to reinstate-
ment with back wages. This issue is answered accord-
ingly.

10. Issue No. 3.—On the reasons stated above, the
workman is not entitled to any relief as claimed by
him. The reference is accordingly answered in
favour of the management and egainst the workman.

11. Cor>y of the award be r-ent to the Government
of India, Ministry of Labour as per rules.

K. M. RAI, Presiding Officer

New Delhi, the 21 sf March, 2001

S.O. 775.-—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Cen-
tral Government hereby publishes the award of i*he
Central Government Industrial Tribunal No. I,
Dhanbad as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of State Bank of India and their work-
man, which was received by the Central Government
on 20-3-2001.

[No. L-1201 l /01/88-D-n(A) / IR-(B-ni ) l
AJAY KUMAR, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUS-
TRIAL TRIBUNAL (NO. 1) AT DHANBAD

PRESENT:

Shri $?rju Prasad, Presiding Officer.

In ihe- matter of an Industrial Dispute under Section
10(lXd) of the I.D. Act, 1947

Reference No. 149 of 1991

PARTIES :

Employers >in relation to the mansseTieTn of
State Bank of India

AND

Their workmen.



iooy

APPEARANCES:
On behalf of the workmen—-Shn G, K. Verma,

General Secretary, State Bank o( India Em-
ployees Union.

On behalf of the management — Shri A. K. Gupta,
Authorised Representative.

STATE : Biha»r. INDUSTRY : Banking
Dhanbad, dated the 2nd March, 2001

AWARD
The Government of India, Ministry of Labour in

exercise of the powers conferred on fiiein under Sec-
tion 10(l)(d) of the Industrial Disputes Act. 1947 has
referred, the following dispute to this Tribunal for ad-
judication'vide their Order No. L-12011/1/88-
D. II(A)/I.R. B-in dated 10-1-92.

SCHEDULE
"Whether the demand of the undermentioned 5

workmen for permanent nbsr^ption. in the
subordinate cadre of the Bank wi'h intros-
pective effect is justified ? If so, the extent
of relief payable to the worUniCLi mzy b ;

indicated ?
NAME OF THE WORKMEN
1. Shri Lalan Ram.
2. Shri Dilip Kumar Pal.
3. Shri Rakesh Kumar.
4. Shri Kaiiasih Bhagat.
5. Shri Sheo Bachan Prasad."

2. The present! dispute relate Lo L*ie demflnd of
regularisation of Lalan Ram arid 4 others in the em-
ployment of State Bank of India, Secretariat Branch,
Patna.

3. The dispute has been raised by the State Bank
of India Employees Union (Bihar State) by making
a demand to regularise the concerned workmen Lalan
Ram and 4 others. According to the sponsoring union
the concerned persons were appointed by Hhe man-
agement of State Bank of India, Patna Secretariat
Branch on the dates mentioned against their names
as under : ~

1.
2.
3.
4.

5.

Names of workmen

Sri Lalan Ram
Sri Dilip Kumar Pal
Sri Rakesh Kumar
Sri Kailash Bhagat
Sri SVc BscbBn Frnsad

Dates of initial
appointment

05-05-1983
01-06-1983
01-06-1983
01-01-1984
O5O.M981

4. According to Che sponsoring union ttv; above
named employees have been continuously working at
Patna Secretariat Branclh of State Bank of India since
their respective date of appointment. These appoint-
ments were made after interview were taken by the
then Branch Manager of Patna Secretariat' Branch,
All these wcrkmen worked full time at the command,
control and direction of the management They per-
form similar work as is done by regular Class IV em-
ployees of the Bank but they are being a very meagre

daily wage1;. Initially they were being paid Rs. 7 per
day till 27-8-S4 and alter that their daily wages were
raised and after 30-4-90 they were being paid
@ Rs. 17.50 per day although they were employed
by the management of State Bank of India but their
wages were being paid through name-lender contrac-
tor set up by the management with effect from
28-8-3984 and these fakt; contractors were paid com-
mission @ Rs. 1 to 1.25 p. per such workmen per
day. This has been done in order to avoid direct em-
ployment to the concerned persons. The fake contrac-
tor has been changed from time to tune but all these
persons have been regularly performing the job as
that of permanent employee of flic Bank. Such fake
contractor namely M/s. R. K. Necgy, Narendra
Kumar Singh, Ram Ekbal Sharrna set up by the man-
agement do not possess any licence under contract
Labour (R&A) Act, 1970 nor die establishment of
the State Bank of India Secretariat Branch has been
registered under Section 7 of the Contract Labour
i.R&A) Act, 1970. The concerned workmen are en-
gaged hi the job of messenger and also for supplying
of drinking wafer to the employees of the Bank which
;s a permanent nature of job. Therefore, in view of
the circular of the Bank after completion of 9 months
of service they are entitled to be regularised as per-
manent employees of the Bank and they should have
been paid similar scale of pay as that of permanent
employees of Bajik doing similar nature of job with
•he benefit of annual nerement, accumulation of
leave and benefit of contributory Provident Fund but
flic management hns deprived them. Therefore, the
sponsoring union has raised the dispute with Hie de-
mand that the said 5 persons should be regularised
ii\ permanent employment of the State Bank of India
Secretariat Branch and they should be paid arrears
of difference of wages payable to pcrninns^ emplo-
yees with effect from 9 months after their .services and
other benefits like seniority, annual increment, accu-
mulation of leave and C.P.F. with retrospective
effect*.

5. The case of the management of the Bank is that
(he present dispute is bad because there is no rclatiort-
sb.ip of employer and employee between the concem-
t/d persons and the management of State Bank of India
Secretariat Branch. Further according to them the
sponsoring union is not1 recognised union by the Bank
nor the concerned persons are its members. There-
fore the. sponsoring union has got no locus-standi to
raise the dispute of the concerned persons. According
to the management the concerned persons were never
employed by the Bank nor they were entrusted to per-
form the job as that of regular duties of subordinate
cadre staff. They have not rendered 240 days of work
in the Bank in any calendar year. Therefore, they arc
not protected under the I.D. Act and thus not entitled
to be reinstated. The management has engaged contrac-
tor for removing stagnant water from the basement of
premises of the Bank as there was problem of water
sippage in the basement of the said branch of the
Bank afad the concerned persons were engaged by such
contractors for temporary period. The said work of
removal of stagnant water from the basement of the
Bank premises was of casual nature and whenever
stagnant water ceased to exist the work of the con-
tractor also ceased. Thus there was no continuity
either in the engagement of Labour Contractor or is
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the work of any individual employee. There was no
master and servant relationship between the manage-
ment of persons engaged by, the contractors for trie
job of dewatering of Patna Secretariat of the branch.
On few occasions the management of Patna Secretariat
branch lhas .used some persons even loitering or idling
near the premises of the bank for specified individual
transitory work and whenever anybody was so utilis-
ed he was paid his remuneration for the specified job
which also included payment of conveyances allow-1'
ance. .Since none of the employees working under the
Labour Contractor is employee of the management
they are not entitled to the remuneration or subs-
tantive absorption in the subordinate cadre of the
management and therefore the demand of the spon-
soring union is "fit to be rejected.

6. Thus from the pleadings of the parlie.-; it is clear
that Che concerned persons had been working in ths
Bank but the real dispute is regarding the fact whe-
ther they were employed by the Bank for regular
and permanent nat'ure of work or they were employe;!
by the contractor for casual nature of work of dewater-
ing from the basement of the Bank premises. It is
admitted that in the basement of the State Bank of
India premises here was problem of sippage of water
and water used to get accumnralated. According to
the management, the contractors were being engaged
to remove the stagnant water from the premises of
the Bank but according to the sponsoring union and
the concerned persons for that purpose the Bank has
got three pumping sets installed to remove the
water from the basement for which other contractors
were engaged. As a matter of fact £he concerned per-
sons were doing the job of messenger cleaning, dusting
and.supply of drinking water as that of permanent
employee of the Bank doing the similar work butf in
order to camouflage the rea] thing the management
has set up fake contractors who were simply disburs-
ing wages to file concerned persons and realised com-
mission <S> Re. 1 to Rs. 1.25P. n«r labour per day.
They, never used to visit the Bank premises and the
work of the concerned persons were beini supervised
by the management of the branch and they used tb
work as per the direction of the Bank, Thus we find
that the concerned persons were working in ths Bank
are nof disputed by the management of the bank but
according to them they are contractor workers. It is
admitted that the establishment of State Bank of India
Secretariat Branch has not been registered under Sec-
ion 7 of the Contract Labour (Regulation and Abcii-
ion) Act nor the so-called contractor possessed any
icence under the said Act. The vital qnestion to be
leaded in this case is whether them is relationship of
imployer and employee between the management and
he concerned persons. The next question to be de-
ided will be whether the demand of tfhe sponsoring
nion for regularisation of the concerned persons as
ermanent employee with the benefits of permanent
mpiloyee along with back wages ?nd offlier conseaven-
al benefit is justified ?

7.-Not let us see first of all whether there is rela-
onship of employer and emplovee between ths con-
;rned persons and the management of State Bart
: India, Secretariat Branch, Patna. The manspoment
is said that the concerned persons ?/ere engaged, by

the contractors from time to time for removisg stag-
nant water from the basement of the Back premises
but the management has not filed any paper to show1

that any contractor was engaged. The management
has also not been in a position to produce any such
contract or agreement, between tae contractor and
the management nor they have fiiec any tender notice,
quotations to prove that contractors were engaged
by "the management. Admittedly, die management's
establishment is not a registered establishment for en-4
gug^nient of contract labour as is required under Sec-
tion 7 of the Contract Labrnr (Regulation & Aboli-
tion) Act, 1970. It is a?so admitted that so-called
contactor do not possess any licence as required under
that Act. Although the management has not filed any
t'ociuneiitary evidence regarding or contractor nor
they have produced any contractor to prove tihat any
contract work was assigned to so-called contractors.
The management has also not filed any wagesheets of
the cor.tractor regarding payment of wages to the
concerned persons. As per the provision of Contract
Labour (Regulation and Abolition) Act it is the duty
vi the principal employer to supervise the payment
of wag;s to the contractor labourer and in case of
any non-payment of wage?; the management is liable
to make payment of wag«s. Therefore, the manage-
ment wss dufy bound tn supervise the payment of
wages to the concerned persons if at all they were
engaged by any contractor and for that there should
have been wagesheets of fJie contractor which should
have been produced to cove that the contract work
was of casual nature. The sponsoring union has al-
together examined seven witnesses fo prove that the
concerned persons Lalafi Rani and 4 others were en-
gaged by the management of the Bank and so-called
contractors were fake persons and the arrangement
was only to camouflage the real issue. The ecntrajd-
tor was sbainc and not genuine one. WW-1 Lalan
Ram. WW-3 Krilash Bhagat, WW-4 Dilip Kumar!
Pal, WW-5 Shec I? ad; a a Prasai and WW-6 Rakesh
Kumar are the concerned persons who have clearly
stated that they wer.*. rot appointed by any contrac-
tor nor they were th? contract Irbo-ar, rather they
all have been appointed by the then Branch Manager
of the Bank sometimes in tlhe }raar J983 to 1984.
They all h?.ve stated that they come to the branch
of the Bank to attend d-ity at'10.15 A.M. and leave
she ofice after about at 5.30 to 6.00 P.M. They per-
formed the work as allotted to them by (foe manage-
ment of the Bank. They used to carry voucher, ledger
He. from one table to anofher, po to the anothei
branch w»th papeis am! cash, fetch drinking water
to the sftifF and officers. Their attendance is being
marked in the Kuchchn rejr'ctered in the office of the
BinJc and the so-called contractors only visit the bank
rnce in a monfh who <"s1r Tse tho'r w e s "nd gets
t^eir commission fr"»ra the bank. TThsre is a head
!3mr.dar in the Bir>!i who distributes duty to thsse
persons everyday and they do similar work as that
of the permanent messengers. In cross-examination
WV/-1 has staff1'-? that lie W?s dome the psrsbnal work
"f tihe then Brrnwh Man'ieer R. P. Singh. Therefore,
be called him in the Bank, interviewed him and en-
F̂ gjed him in the s*rid work, In cross-examination it!
Jms been elicited that he is Class VJIT p?ss from
K.P.H.S. School r>t Dumri. Farther if apuesrs that
frrrn the evidence of *t?e concerned perrnti WW-3"
KUksh Bhagat b" has fifed certain papers which have
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been marked Ext. W-20 to W-22, W-23, 29, 35
senes and jtf series and lixt. W-Jl scries. Ue.naei>
lhat he has proved some other document? whion have
been marked Ext. W-4U, 41. in cross-examjnation this
wiiiiess have clearly stated tnat water accumomiated
in the b.isement oi the jtfank is extracted with the
help oi three motors insulted by M/s. Lucky Mart
whose employees lan tnose iviotor- W vV-̂  iJilip
Kumar 1-al nas also proved certain documents which
have been imrkied Lxi. \V-lz, 13. SiLiuarly \V w-5
Sheo liachan IJrusaU has aisu proved certain aucu-
rnents which have been rnancea lixi. \J-li to 25
and Ext- WJO and Rakcsllj Kumi-r anctner concerned
person has proved Ext. W- 14 to Exf. W-lrf. All these
persons .staled trial they do their duaes in Lhe lianic
through-out L'ne year except Sundays ana Hohuays. To
support thai these concerned persons work as Mes-
senger the sponsoring union has examined Shri Vijay
Kumar Choudhury wiio u a calmer m the said B<mic
and he has supported that the concerned persons are
doing l'ne .same job as tiiat of pciuiaiiniit messenger
since long on permanent nature of job. Similar is Jlic
evidencc oi' an permanent employee ot the saia branch
of the Bank Shri K. K, Kajak. Thus apart fiorn the
fact that the concernetl persons have come Co
state that they are working directly under the
control and supervision of the management; two
pmployees of the said Bank have also come to
support their case. As against these evidence of
the sponsoring union the management has exa-
mined MW-1 Shri Sunil Kumar who has said that
he knows the concerned persons bui he cannot say
as to what sort of work they are doing. MW-2
L. N. Prasad who was Brandi Manager in the
said bifanch from August, 1984 to September,
1985 hats come to say that there was works stag-
nation problem m the basement of the branch. The
contractor was engaged and the contractor labour
was cnpageJ for re^nvin^ the s+a^natod water and
such labourers were paid by the contractor. But
the management has not filed aoy work order even
to show that any work order was given to any
contractor. He has further stated that he does not
remember if there wai any tender paper in .this
regard for giving o.iiiLiud \ob or for engagement
of the contractor duiinrj hid period. He hag
clearly stated ihzt he. cannot sn.y the name of the
concerned perrons. The ' ext witness of the mana-
gement is MW-3 Madr-Hi'.ir who wns posted as
A.G.M. In the &aid b Jiith from 1991 to 1992.
The writ'en statement wa., fil >d under his signature.
He has clearly stated that the concerned persons
of the cafe were working - • t1\ Stxrcluial bnnc'i
of the Bank while he WLUS worbng there. During
his tenure clccfricnl Motor Pu.'y i was fit Led in the
said branch of the Bank Ci re noving accummulateJ
water and this v ;s installed much carlirr to him.
The last witness of the management Shri A. P.
Mukherjsc who wrs nosfed in Lite local head Office,
Patna from 1985 to 1990 a-, Desk Officer, He has
come to sa>y dpriiiE; the re-r-nncilintion of the indus-
trial dispute a letter Ext. W-3 was filrd by the Bink
in which it has beci ment'onrrl that the manntr-
meht will provide chance to tin concerned persons
for permanent qlrfvpiton in fnlur-'. He h?s further
btailed that circr1:^, were issued bv the, B^"V ir.vit-
tajK aTrolicatio"!!: frrun cas-mi ard, lempord.y wor-
kers of the Hank bnt (V concerned r>cnon^ die1

not apply. Therefore, thev were i\<y co:jvde:cJ

ior permanent absorption but he has admitted
ihat ac was never posted at JL̂ atna Secretariat
Diancn. una he cannot iay n nouces or Circulars
weic given to the conceinwt persons i<j apply tor
P^imunenc a'osorpLion nor cixculais were pubhsned
in me general news paper, irie cannot say ll any
appneauons were invited Jrom the concerned per-
tioiia or not. ihus irorn the own evidence oi
iviVV-3 it is apparent that the concerned persons were
woiking in tnt-t branch of *tie bank and for re-
moval of stagnant water trom the basement of the
bank premises Motor Pumps were installed. The
management has not provided any paper to show
tiiat any contractor .was engaged, ior the job of
dewatenng stagnant water from, the basement of the
Bank nor they have filed any work orders to sub-
siantiate its case. On the other hand the concerned
persons as weli as • two permanent employees of the
liank has come to &aiy that ihsy were wot engaged
by the contractor for dewatenng of tlhe staganant
water rather they were doing the job of Messenger-
cum-Water boy and they were sweeping, dusting the
bank premises. Apart from the oral evidence the
sponsoring union has brought on record1 Ext. W-32
series which are mne sanctioned bills of the Bank of
different dates for payment to Mjs. Lakkhi Furniture
Mart for the instalment of Motor Pumping Set. They
have also filed Ext. W-33 to WW-33J78 debit slips
showing the Bank has debited hire charge of electri-
cal motor to the aforesaid Lakkhi Furniture Mart.
They have also filed another Ext, W-34 which is a
sanctioned bill dt. 1-1-93 for Ra. 600 &s payment for
removing stagnant water through Motor Pump in the
month oi December oi 1992 to M/s. Sundra Pati
Devi. Thus these documentary evident coupled with
the admission of MW-3 't is apparent that for dewa-
tenng of the stagnant vyater the management of Bank
has hired Motor Putnps. 'Vhc sponsoring union has
further filed Ext. W-5 from which it appears that the
original stationery department of the Bank had sent
201 pieces of Protested Bill registers to the Secretariat
branch of the Bant on ^4-5-86 through Lallan Rain,
concerned persons i-Jo. 1 describing him as Messenger.
Ext. W-6 is a letter -it 20-6-86 of Patna Secretariat
branch Manager to Circle Stationary department
amhorising Shri Lalun Ram to bring 4 establishment
registers. Ext. W-7 is tiie conveyance charge paid
!o Lalan Ram on ]?.-R-86 for going to Kadam Kuan
btanch of S^atc Rank of India for deliveryjcarrying
rhcquCK. Ext. W-8 '\s a letter dt. 29-S-87 of Manager,
Accounts to the State B?nk of IiKh'a new market
branch authorising Shri Lalan Ram, concerned Work-
man No. 1 to briflg weekly abstiact form. Ext. W-9
:s no<c dt. 3-2-88 of the Manager, Personnel, Bank-
i.'i.'j Divishn of the concerned Bank authorising work-
man No. 1 Lalan Pqm To bring 100 copies of Savirps
Bank Pass Book from the Manager. C.S.D. Ext. W-10
is p^iynvnt of conveyance charge for taking cash
from 1he said branch fo the Bihar Vidhan Sabha Ex-
tension counter bv Lalan Ram on 8-6-90. Ext. W-l l
is again payment of conveyance charge to Lalan
^am'on 9-6-90 f«r taking cash ffom branch to BiVar
Vidhnn Sablm extension counter. Ext. W-27 is
Back's I Tt. Card piven fo LoJan Rprn dfscribinc him
!is or)p of the member of thj rlufi t"> ^c UE:d r,r,
21-8-86 Fxt. 36 to W-36/3 are the conveyance charges
mid 1o Lilfln Ram on different d^tes for Bank's work.
S'nvlariv the manarrerr.ent hnr, filed Ext W-^12.
W-13, W-14, W 15, W-16. W 17, W~18 and W-37
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to 37|4 to shew that the Bank has deputed Dilip
Kumar Pal from time to trnio to do certain work
outside the Bank premises lor which he. has been
paid conveyance charges. He was entrusted to
carrying cash from Paina Secretariat to Bihar Vidhan
Sabha Extension counter. On several occasions
similarly Rakesb Kumar, Kailash Bhagat have been
paid conveyance chatrge ror which Ext. W-19, 20 to
22, 28, 29, 31 series which arc in 55 pages are Peon
Book showing that Kailasb Bhagat has worked in the
branch record room to issue and receive clean cash,
voucher from officers, employees of the branch bet-
ween the period of 20-1 -90 to 18-1-92. Ext. W-35
to W-3516 are six conveyance charge voucher jrjak-
mg payment to Kailash Bhagat and Ex:. W-3S, W-40
and W-41 are the letters and orders by ' which
Kailash Bhagat was deputed to bring Banks transler'
scroll book boxes of draft mid supply of vouchers.
Similarly the sponsoring union has filed Ext W-23
24, 25 and 30 to show that Shco Bachau PrasaJ was
also deputed by the Bank to do different job of
Messenger on diilctent dJlcs. Thus the documents
discussed above clearly prove that the concerned per-
sons were doing the job of messengar regularly in
the secretariat branch of the Bank. The manage-
ment has taken a plea that the Bank used to engage
some persons loitering and idling near to the Bank
to do certain work cutsids the Bank for vhich the
Bank has made payment of conveyance charge etc.
This plea of the Bank is ridiculous childish and no
prudent man can believe su;h ploa. It is totally
absurd and the bankruptcy of tbe knowledge of the
management of the Bank which has taken such plea.

,It is \ery hard to believe that Bank will hand over
cash and important papers for carrying from one
branch to another branch by some loitering and
idling persons. Therefore, it is apparent that the
Baink has been taking work of messenpar from the
concerned persons. The management has filed
attendance register of permanent employees 1o show
that the name of the concerned persons do not find.
place in ihe attendance recis-er of the staff maintain-
ed in the said brench of the R;mk. They hive also
filed the ledeer recardinc payment of permanent em-
ployee to show that the concerned persons have not
been paid through ledper. It is not the ense of the I
sponsoring union that the concerned persons used
to mark their attendance in the attendance refiner
of the Bank nor it is thrir cise that tfiev wr*e beinp
paid through as fhev wer? martf r»avment wapes as
that of permanent employee Their ^neeffic case
is that their attrndanre is beinp marked by tbe
managemen* or some kuch^h'i re^ster nnd 1hey w r e
being paid through some- fake contractors. Therefore,
the documents filer1 hv Oe mnm«pment is of no n««.
The snonsorinr union h?* filH v*-i another Fxt
W-3 which is the letter nf the BanV iddreswT <o
the" AT CfCl TVna at tim<- of conciliation of indus-
trial dispute in vrnch it 1T"S Ivcn idmittH that the
concerned neisons rn"(* wr"-V»vi ns c-runi labour
durint? 19fH tor 1<*S5 for r m ^ ttnn Q0 <hy* but less
than 240 davs in 12 rrOVnHr- moniTis B'U thev
have not re«i itemed tfy-m-vlvps for ron*ic>ratinn for
absorotion in tV P^nV service in ter«v; nf rivc^aV
of tn<* BanV TW-forp fhr" were not n^Vrl for
rnte*vW 'TI S^m IQfl1! W tb? "Rink w!H piv- trtem
rhnaw tn RTV»pT them in furnre i^ervion' T^iis
from the PankV rvvn ^fmission it W ar>r^r'-nt tK»«
the concerned ocrsons ^vc-e work-n^ betv?cn 1983

to 1983 for more ihan VO days in a calendar year and
tti pei the circular oi :he liajk they ougnt io have
bven caileu loi interview loi abt>oiption m the liank
uLt mt ruanageineni has not nied any dociunent to
snow' trial uic enccuar Wiii bruugnt io uie uou«.c ui
ine concerned persons and they were intimated to
got tiicmijCives registered for ttie interview. It is
noi disputed that ihe liank has a circular that a
porson doing casual work lor more than 90 days
iuis to be given opportunity to be absorbed hi the
permanent cadre but the management has not given
any opportunity to the concerned persons. Thus
nom the materials available on record I find that
the concerned persons were actually engaged by the
management and they were pcnorming tine jub of
messenger but in older to camouflage and hide the
real issue the management has tried to brand the
concerned persons as contract labour and as a
matter of fact the contract was totally sham and
camouflage to hide the real issue. If we lift the
vtil and peep inside, the real thing will appear and
it is clear that the concerned persons are the em-
ployees of the Bank and there is relationship of
employer and employee between the management and
the concerned persons. Further more, in absence
of the registration of the establishment under Con-
tiact Labour (Regulation and Abolition) Act and
the licence of the so-called1 contractor the concerned
jWrsons must be treated to be the workmen of the
jjiincipal employer i.e. the management Bank. In
order to support tins contention rtn- sponsoring
union has placed reliance in the case of United
Labour Union which has been reported in L.L.J.
Pan I F~89. tlie management of the Bank has sub-
mitted that since the number of persons engaged by
me contractor was less than 20, therefore, the Act
is not applicable and to answ er to this contention the
sponsoring iminn has relied upon a ruling of Bombay
Hi^h Court, Nappur reported in 1986 Lab. I.C, 204 to
show that the registration of establishment and
licence to the contractor is must. Yet in o her several
rven our Apex Court has settled the principle that
in absence of licence io the contractor and rcgis-
tiation of the principal employer the contract labou-
rers shall be deemed to rte the workmen of the
principal employer.

8. Thus from the discussions made above I find
and hold that the concerned persons are the work-
men of the management of Secretariat Branch of the
State Bank of India.

9. Since ve have found that the concerned persons
wure engaged by the management of the Bank as
contract labour on daily wages and they were per-
lonrung the job of Messcnger-cum-Water boy and
wcie also cleaning and sweeping the Bank premises
on permanent and perennial nature of job for years
together right from the year 1983 and theve is a
circular of the Bank to absorb s«ch casual workers
whose attendance is more than 90 days in a calendar
year. Therefore, I do not find any reason' why the
concerned persons should not he regularised in the
permanent employment of the management of tbe
State Bank of India, Secretariat Branch, Patna. Rather
not to order for rpgulari-;ation will be real exploita-
tion of the concerned persons and unfair labour
practice by an institution like State Batik of India.
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Therefore, I find that the concerned persons arc en-
tilled to be regularised as permanent employee of
the Bank irom the. date of reference i.e. 12-12-91
without diflerence of back wages because there is
no evidence before me that the concerned persona
are idling or they have not been gainfully employed
somewhere else; but they will be entitled for incre-
ment as if they have be appointed from the date
of reference i.e. 12-12-91 and they will also net
seniority from that,

10. In the result, the following Award is ren-
dered :—

"The demand of the sponsoring Union for re-
gularisaWon of fhe concerned persons is
justified and they are entitled for absorption
in the permanent employment of the Bank
as Class IV employee as Messengar-cum-
VVater Boy with effect from the date of
reference but without difference of Back
wa^es. However, their services shall be
reckoned from the date of reference i.e.
12-12-91 for the purpose of seniority and
increment."

dt, 2-3-2001
SARJU PRASAD, Presiding Officer

New Delhi, the 22nd March, 2001
S.O. 776.—In pursuance of Section 17 of the

Industrial Dispute Act. 1947 (14 of 1947), the
Central Government hereby publishes the Award of
tlia Industrial Tribunal/Laboyr Court, Jodhpur as
shown in the Annexuie in the Industrial Dispute
between the employers in relation to the management
on Thar Anchalik Gramin Bank and their work-
man, which wns received by the Central Government
on 21-3-2001.

TNo. L-41015|4|97 IRfB-I)]
AJAY KUMAR, Desk Officer

"Whether the action of the management to Thar
Anchaiik Gramin Bank, Jodhpur to giving

pay scale of Rs. 900—2680 to Sh. Parmesh-
war Prajapat, Steno-Typist (English) from
the date of implementation of NIT Award
dated 30-4-90 is justified? If not, to what
rohet the workman is entitled to and from
what date ?"
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New Delhi, the 2011) March, 2001

S.O. 777.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the
Cenlril Government hereby publishes the Award of
the Central Government Industrial Tribunal|Labour
Cuurt, Cliennai, us shown in UT: Annexurc in the
Industrial Dispute between the employers in relation
to the trmnagemem of GLIU-IOI Manager, Telecom,
and their workman, which was received by the
Central Government on 20-?-2001.

[No. L-40012[89-2000-1R(DU)|
KUI.D1P RAI VT.RMA, Desk Officer

ANNEXURF.

BF.FORF THE CENTRAL GOVERNMENT
INDUSTRIAL TRUJUNA.L-CUM-LABOUR

COURT, CHFNNAI

Tuesday, the 27th February, 2001

PRESENT :

K. Kiirfliikeyyn, Presiding. Oflicer.
Industrial Dispute Nn. 15J2000

(In Uie m.Vtcr of the dispaie for adjudication under
seciion 10(1 Mil) and sub-section 2(A) of the
Indus'riaJ Disputes Act,1947 between the Claimant^'
and the M^napTisnt, The C/cnerwl Manager, Tele-
communications, Chennai.)

BETWEEN

Shri A. Rumakrishnan . ,Petitioncr|I Party

AND

The General Manager,
Telecommunications,
Chennai. . .Management[II Party
APPEARANCE :

For the workman.—M|s. M. Gnanasekar and C.
Premavathy, Advocates.

For the Management.—Sri R. Kanniappan,
Addl. Central Government Standing
Counsel,

REFERENCE ;

Order No. L-40012|S9|2000]IR{DU) dated
30-5-2000, Government of India, Ministry
of Labour, New Delhi.

This dispute on coming up before me for final
hearing on this day, the 27th February, 2001, the
counsel appearing on either side are present along
with II ParfyjManagement. The 1 Party workman
is not prestnt. He is called absent. The counsel
on record for the I Party workman represents to the
Couit thai the 1 Party workman never turns up to
give him instructions to proceed with the enquiry in
this Industrial Dispute, lnspHe of his so many re-
mjndji, to him and hence, he reports no instructions.
Ho h;v; made nn endorsement to that effect on the
Vakkalat given to him by the Workman|T Party.
Aft.jr considering all the materials available in this
c-iM-\ this Trihunal pnss the following :—

AWARD

This reference by the Central Government in the
exercise of I he powers conferred by Clause (d) of
sub-M.'ction (1) and ..ub- section 2(A) of Section 10
til Industrial Disputes Act, 1947 in respect of dis-
pute between Sri A. Ramakrishnan, Workman and
the General Manager, Telecommunications, Chennai,
M.ina«emenf as Schedule appended to the order of
rjferenee,

Tlie Schedule leads as follows :—

"Whether the demand of the workman Shri A.
Ramakrishnan for reinstatement with back-
wages by the Management of General
Manager, Telecom, Kancheepuram is justi-
fied ? If so, to what relief he is entitled ?"

On receipt of this reference, this industrial dis-
pute has been taken on file this
tribun.il 27-6-2000 as Industrial Dispute
No, 15|2000. On receipt of the notice from:
this Tribunal, both the authorities appeared with the
respective counsels and filed their respective Claim
Statement and Counter Statement.

2, The averments of the Claim Statement of the
1 PnrtylWorkman are briefly as follows :—

The Petitioner was appointed as casual mazdoor
on 17-1-1985 and he was engaged as casual labour
;'n<[ p-iid daily wages of Rs. 6.50. The Petitioner
has been continuing the work with the Respondent
has put ip 1302 number of days of service. The
.Petitioner's services were terminated on 25-3-1996,
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The Petitioner was getting Rs. 60 per month at the
time of termination. The Petitioner was employed
in the Sub-Divisional Engineer Groups, Kancheepu-
;ani at the time of termination. His service has not
b.-i.-n regularised so far. There is also a scheme for
casual labour (Grant of temporary status and Re-
gularisation) regarding rcgularisation of the
casual workeis. The Petitioner was not granted
temporary status in accordance with the Scheme. The
PjtUiuncL has been denied employment from the
year 1995. The Petitioner was informed thit he
will bo luL,n back to duty ufbr short time. No
reason was given for terminating his services by the
Respondent. The Respondent failed to follow the
principles of natural justice. No enquiry was con-
ducted nor the Petitioner was given an opportunity
b :forc his services were discontinued. The Petitioner
was waiting for orders, from the concerned authority
regarding his re-engagement. The Petitioner had
not received any ordeVs and he was not taken back
to duty so far. His services were utilised. for the
regular work and the work performed by him was
of perennial in nature. When the work and neces-
sity to engage the Pelitioncr continuous, there is no
reason or justification for denying employment to the
Petitioner. The Petitioner should have been made
permanent. The jeprcscntalion made by the Peti-
tioner to the authorities failed to yield any result.
The Supreme Court has declared the Telecommuni-
cation Department, us an industry in one of its
verdicts. The Petitioner has put in more than a
decide continuous service and the termination of
service is violation of Section 25F of the Industrial
Disputes Act, 1947. He was not given any notice
of compensation in terms of that section. The ter-
mination of the service without any notice or com-
pensation is ab initio void and he is deemed to be in
continuous service and therefore, entitled to be
reinstated with all other service benefits including
arrears of backwagrs. The Petitioner ought to have
conferred temporary status as per the Scheme and
further absorbed the Petitioner against the regular
Group 'D' post. Not doing so is illegal and arbi-
trary. The attempt made by the Petitioioner before
the Regional Labour Commissioner for an effective
settlement ended in a failure. On submission of the
failure report with the Conciliation Officer, this re-
ference has been made in this Tribunal for adjudi-
cation for this industrial dispute. Honce, it is pray-
ed that this Hon'bJe Court may be pleased to pass
an award declaring that order of termination passed
against the. Petitioner is illegal and arbitrary and
consequently direct the Respondent Management to
reinstate the Petitioner in service with effect from
the date of nomination and further direct the Res-
pondents to pay all the arrears of back wages and
all other attendant benefits.

3. The averments in the Counter Statement of the
Recruitmentjll Party Management are briefly as
follows :—

The TI P;irtV|Manrigcment (hereinafter referred to
as Respondent) denied all the allegations contained
in the Claim Petition nf the Claimant|Petitioncr as
false, incorrect and unsustainable. The petition is
not maintainable either in law or facts, hence should
be dismissed. The Petitioner was engaged by the
department to carry out digging drawing wires and

laying posi and. for cLhcr casual works on daily
ratal wage bd->is. The department used to engage
the Petitioner as and when Hierc was work. Scheme
called 'Grant of Temporary Status to casual
labourers' was introduced in 1989. The essential
conditions for giant of tempi rary status is that (i) the
casual labourer should have been engaged prior to
31-3-J985; (ii) they should be currently employed
on the dale of implementation of the Scheme i.e.
L-10-1989 and (Hi) he should be put 240 days con-

tinuous service in any one of the preceding years
prior to 1-10-1989. The Petitioner was directed to
'ioncr did not fiulfil ail the aforesaid mandatory con-
ferment M' Temporary Status. The Petitioner also
funrshed the service particulars. Since the Peti-
tion :r did not fulfill all the aforesaid mandatory con-
ditioners, he would not be granted TSM status. The
service particulars pvoduci'd by the Petitioner were
scrii'in-sed. The mu-jtcr rolls vhich the Petitioner has
mcviti'incd in the service certificate as authority for
cnga^emer.f k r̂ work, were verified and found the
name of the Petitioner was not in those muster rolls.•
I'hc Petitioner hi3.d produced false service certificates
with a view to get benefits like regularisation etc.
from the department. The Petitioner has not work-
ed 240 days in i\n} of the years between 1985 to
1991. Sine: the TSM is ihc prc-requisitc for regu-
lirisat'on us Group T)\ Uic question of regularisa-
tion is ruled out in this case. The Petitioner's ser-
vices were terminated since there was ho work. At
the time of termination of the services of the Peti-
tioner, th.? department has ntif been declared as an
ifidu-.iiy- Hence, ihz <;ivs!:on of applicability of
lndu«lri;il Dispute Act dues not arise in this case.
Moreover, since the Petitioner has not put in 240
days of service in any one year, the case is, prima-
f'lcic, devoid of ;;ny merits to be considered by this
Tribunal under. Industrial Disputes Act. Hence, it
deserves oulrighf rejection. The Petitioner has not
exilic forvMird with clear hands -ind therefore, the
petition has (o be dismissed- Hence, it is prayed
that this Hon'ble Tribunal may be pleased to dismiss
the petition with exemplary costs.

4. When the matter was taken up for enquiry, the
eour.sel on uther siuc were present. The Petitioner|
I Party Claimant is not present. The II Party
Manp.gcme]i;.|R(."s.pondcnt's representative is present.
Laarn<"-d counsel for the Pefitioner|Claimant informs
'h_- Court that inspite of hh repeated reminders to
the Petitioner he has not turned up to give him
instructions to proceed with enquiry in this case.
Hence, he is reporting no instructions from the Peti-
l!oner|T Party, Accordingly, he has made an en-
dorsement "n the Vakkcht given by the I Party|
Claimant.

5, Under such circumstances, in the absence of
prosecution of this dispute b v the Claimant, there is
no necessity to go into the merits and demerits of
the claim of the PeiiliontT as referred to in the
S:!ici!u!f c-f rcicivnoe i;s im industrial dispute. In
(he absence of the Claimant and his failure to give
iii'lruclions to the counsel en record as it is report-
ed by the learned counsel for the I Party|Claimant,
if clep'Wes (he Petitioner i;, not interested in prosecut-
inr r}iis n i ^ nml he is nol inclined lo press the claim
he m:ide in this petition ns an industrial dispute, fn
view of the non-pro.,ecution of this case by the
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I Party Claimant|Peiilioner, this Tribunal has to con-
clude IJiLit tlicv: is nothing to adjudicate upon in
respect tit the industrial dispute referred in the
Schedule of reference.

6. In the result, an award is passed holding no
diipute exists now as it is referred to in the Schedule
of reference between the paities in this proceedings.
No Cost.

(Dictated to Stenographer and transcribed and
typed by him and corrected and pronounced by me
in the open court on this day, the 27th February,
2001)

K. KARTHIKEYAN, Presiding Officer

New Delhi, tthc 20th March, 2001

S.O. 778.—In pursuance of Section 17 of the
industrial Disputes Act, 1947 (14 nf 1947), the
Central Government hereby publishes the Award of
the Central Government Industrial Tribunal/Labour
Court, Chennai as shown in the Annexure in the
Industrial Dispute between the employers in relation
to tlhe management of General Manager, Telecom, and.
their workman, which was received by the Central
Government on 20-3-2001.

[No. L-400J2j86[2001|IR(DU)J

KTJLDIP RA1 VERMA, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT IN-
DUSTRIAL TR1BUNAL-CUM-I.ABOUR

COURT, CHENNAI

Tuesday, the 27th February, 2001

PRESENT :

K. Karthikeyan, Presiding Officer
Industrial Dispute No. 16/2000

(In the matter of the dispute for adjudication
under section 10(1 )(d) & sub-section 2(A) of the
Industrial Disputes Act, 1947 between the Claimant
and the Management. T1ie General Manager, Tele-
communications, Channai.)

BETWEEN

Shri S. Babu : Petitioner/1 Party.

AND

The General Manager,
Telecommunications,
Chennai. . Managemcnt/IT Parly.

APPEARANCES :

For the workman : M/s. M. Gnanasekar and
C. Premavufhy, Advocates.

For the Management : Shri R. Kanniappan,
Addl. Central Govt. Standing Counsel.

REFERENCE :

Order No . L-40t)12/86/2()00/IR(DU) dt
30-5-2000, Govt. of Tndia, Ministry of
Labour, New Delhi.

This dispute on coming up before me for final
hearing on this day, the 27t'h February, 2001, the
counsel appearing on either side are present along
with II Party/Management. The I Party workman
is not present. He is called ab.i;:r.t. The counsel
on record for The I Party workman repiesents to the
Court that the I Party workman never turns up to
g've him instructions to proceed with the enquiry in
this Industrial Dispute, insnite of iliis so many remin-
ders to him and hence, he reports no instructions.
He has made an endorsement to that effect on the
Vakkalat given to him by the workman|I Party
After considering all the materials, available in this
case, this Tribunal pass the following :—

AWARD

This reference by the Central Government in
the exercise of the powers conferred by Clause (d)
of sub-sect ion (1) and sub-section 2(A) of Section
10 of Industrial Disputes Act, 1947 in respect of
dispute between Sri S. Babu, Workman and the
General Manager, Telecommunications, Chennai,
management as Schedule appended to the order of
reference.

The Schedule reads as follows :—

"Whether the action of the Management of
General Manager, Telecom., Kanchee-

puram in terminating the services of Shri
S. Babu, Casual Mazdoor is justified ? If
not, tq what relief is he entitled ?"

On receipt of this reference, this industrial dispute
has been taken on file of this Tribunal on 27-06-2000
as Industrial Dispute No. 16/2000. On receipt* of
the notice from this Tribunal, both the authorities
appeared with the respective counsels and filed flieir
respective Claim Statement and Counte; Statement.

2. The averments of frie Claim Statement of the
I Party/Workman are briefly as follows :—

The Petitioner was appointed as casual mazdoor
on 17-1-1985 and he was engaged as casual labour
and paid daily wages of Rs. 4.25 The Petitioner has
been continuing the work with thie Respondent has
pup in 1318 number of days of service. The Peti-
tioner's services were terminated on 30-10-1995.
The Petitioner was petting Rs. 1SO0/- per month at
the time of termination. The Petitioner was em-
ployed in the Sub-Divisional Engineer Groups,
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Kanchecpuram at the time of termination. His ser-
vice has not been regularised so far. There is also a
scheme for casuad labour (Grant, of i'empur;iry simus
and Regularisation) regarding regularisation of the
casual workers. The Petitioner was not granted
temporary status in accordance wit'n the Scheme.
The Petitioner has been denied employment from
30-10-1995. The Petitioner was informed that he
will be taken back to duty after short time. No
reason was given for terminating his services by the
Respondent. The Respondent failed to follow the
principles of natural justice. No enquiry was con-
ducted nor the Petitioner was given an opportunity
before his services were discontinued. Ihe Peti-
tioner was waiting tor orders from the concerned
authority regarding his re-engagement. 'Hie Peti-
tioner had not received any orders.and he was not
taken back to duty so far. His services were utilised,
for the regular work and the work performed by
him was of perennial in nature. When the work
and necessity to engage the Petitioner continuous,
there is no reasoq or justification for denying em-
ployment to the Petitioner. The Petitioner should
have been made permanent. The representation made
by the Petitioner to the authorities failed to yield
any result. The Supreme Court has declared the?
Telecommunication Department as an industry in
one of ifs verdicts. The Petitioner has put in
more than a decade continuous service and tlic
termination of service is violation of Section 25F of
the Industrial Dispuptes Act, 1947. He was not
given any notice of compensation in terms of that
section. The termination of the service wiitiout any
notice or compensation is ab initio void and he is
deemed to be in continuous service and therefore,
entitled to be reinstated with all other service benefits
including arrears of backwages. The Petitioner
ought to have conferred temporary status as per the
Scheme and further absorbed the Petitioner against
the regular Group 'D' post. Not doing so is illegal
and arbitrary. The attempt made by the Petifionr
before the Regional Labour Commissioner for an
effective settlement ended in a failure. On submis-
sion of the failure report with the Conciliation
Officer, this reference tias been made in this Tri-
bunal tor adjudication for this industrial dispute.
Hence, it is prayed that this Hon'ble Court may be
pleased Co pass an award declaring that order of
termination passed against the Petitioner is illegal
and arbitrary and consequently direct the Respopn-
dent Management to reinstate the Petitioner in
service with effect from the date of termination and
further direct the Respondents to pay all the arrears
of back wages and all other aitendant benefits.

3. The averments in fhe Counter Statement of the
Respondent/II Party Management - are briefly as
follows :—

The II Party/Management (hereinafter referred to
as Respondent) denied all the allegations contained
in the Claim Petition of the Claimant/Petitioner as
false, incorrect and unsustainable. The petition is
not maintainable either in law or facts, hence should
be dismissed. The Petitioner was engaged by the
department to carry out digging, drawing wires and
laying, post and for other casual woiks on daily rated
wage basis. The department used fo engage the

Petitioner as and when there was work. Scheme
called 'Grant of Temporary Status to casual labou-
rers' was introduced in 1989. The- essential condi-
tions for grant of temporary status is that (i) the
casual labourer should have been engaged prior to
31-3-1985; (ii) they should be currently employed on
the date of implementation of the Scheme i.e.
01-10-1989 and (iii) he should be put 240 days con-
tinuous service in any one of the preceding years
prior to 01-10-1989. The Petitioner was directed
to submit his service particulars for the purpose of
confirraeut of Temporary Status. The Petitioner
also furnished the service particulars. Since the Peti-
tioner did not fulfil all the aforesaid mandatory con-
ditions, he would not1 be granted TSM status. The
service particulars produced by the Petitioner
were scrutinised. The; muster rolls which the Peti-
tioner has mentioned in v'he service certificate as
authority for engagement for work, were verified
and' found the name of the Petitioner was not in
those muster rolls. The Petitioner had produced
false service certificates with a view to get benefits
like regularisation etc. from the. department'. The
Petitioner Jjas not worked 240 days in any of the
years between 1985 to 1991. Since the TSM is the
prerequisite for regularisation as Group 'D', the ques-
tion of regularisation is ruled out in this case. The
Petitioner's services were terminated since there was
no work. At the time of termination of the services
nt Lhe Petitioner, the department has not been dec-
lared as an industry. Hence, the question of ap-
plicability of Industrial Disputes Act does not frise
in this case. Moreover, since the • Petitioner has
not put in 240 days of service in any one year, the
case is, prima facie, devoid of any merits to be
considered by this Tribunal under Industrial Disputes
Act. Hence, it deserves outright rejection. The
Petitioner has not come forward with clear hands
and therefore, the petition has to be dismissed.
Hence, it is prayed that Uhis Hon'ble Tribunal may
be pleased to dismiss the petition with exemplary
costs.

4. When the matter was taken up for enquiry, the
counsel on either side were present. The Petitioner/
I Party Claimant is not present. The II Paity
Management/Respondent's representative is present.
Learned counsel for the Petitioner/Claimant informs
the Court that in spife of his repeated reminders to
the Petitioner, he has not turned up to give him
instructions-to proceed with enquiry in this case.
Hence, he is reporting no instructions from the Peti-
tioncr/I Party. Accordingly, he has made, an en-
dorsement on the Vakkalat given by the I Party/
Claimant.

5. Under such circumstances, in the absence of
prosecution of this dispute by the Claimant, there is
no necessity to go into the merits and demerits of
the claim of the Petitioner as referred to in the
Schedule of reference as an industrial dispute. In
the absence of tlie Claimant and his failure to give
instructions fo the counsel on record as it is reported
by the learned counsel for the I Party|Claimant
it denotes the Petitioner is nof interested in prose-
cuting this case and he is not inclined to press the
clnim he made in this pefition as an, industrial dis-
pute. In view of the non-prosecution of this case
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by tlic 1 Party Claimant|Petii-;oncr, this Tribunal has
t'o conclude that there is nothing to adjudicate upon
in respect of the industrial dispute- referred in the
Schedule of reference.

6. In the result, an award is passed holding no
dispute exists now as it is referred to in fne Schedule
of reference between the parties in Wiis proceedings.
No Cost1.

(Dictated to Stenographer and transcribed & typed
by him and corrected & pronounced by me in the
open court on this day, the 27fh February, 2001).

K. KARTHIKEYAN, Presiding Officer

And

Shri P. B. Sajecsh, ParamkuJangara House, Post
Kalladathur—679 552.

(By Advs. P. C. Sebastian & C. S. Ajith Prakash)

AWARD

The Government of India, Ministry of Labour as
per Order No. L-40012/25/99/TR (DU) dated
21-7-1999, referred the following issues for adjudi-
cation :

"Whether the action of the management of
Sub-Divisional Inspector of Po:;t Office, Pattambi
in terminating the services of Shri P. B. Sajeesh
the EDDA, Kalladathur branch is legal and
justified ? If not, to what relief the workman is
entitled ?"

2. The contention of the workman as set out in
his claim statement dated 26-10-1999 and rejoinder
dated 15-3-2000 is that he had worked as an Extra
Departmental Delivery Agent (EDDA) at Kalladathur
Branch Post Office which comes under the Sub-
Divisional Inspector of Post Offices, Pattambi, a Sub
Division of Ottapalam Postal Division since 1-10-96
and his services were terminated with effect from
18-9-97 without any prior notice or notice pay.
According to workman, another person was appointed
in his place. The workman would further submit
that his services were terminated in violation of the
provisions of Section 25-F and 25-G of the I.D.
Act.

3. On the olher hand, the management would
submits in its written statement dated 24-1-2000 that
the reference order ilself is not maintainable as the
the EDDAs are governed by the provisions of EDDA
(Conduct and Service Rules) 1964 and that the mana-
gement is neither an "industry" nor the person who
has raised the dipspute is a ''workman" under the
I.D. Act and hence it was not necessary to follow
the provisions of Sections 25-F and 25-G of the I.D.
Act. It is further submitted by the management
that the workman has already approached the Central
Administrative Tribunal, Ernakulam Bench in con-
nection with the same subject matter and hence if at
all he had any further claim he has to approach that
Tribunal. The management has admitted the emp-
loyment of the workman as EDDA for the period
from 1-10-96 to 18-9-97 at Kalladathur Branch Post
Office, Pattambi. Tt is submitted by the manage-
ment that he had worked as EDDA at Angadi P.O.
also from 29-9-97 to 31-3-98 as the nominee of the
permanent incumbent in the po;>t, The contention
of the management is that these engagements were
purely temporary till he is replaced by a person
who was regulnrly selected and pos'ed.

New Delhi, the 22nd March, 2001

S.O. 779.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the
Industrial Tribunal/Labour Court, Palakkad,
as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Sub-Divisional Inspector of
Post Office and their workman, which was received
by the Central Government on 22-3-2001.

[ No. L-40012/25/99-IR (DU) ]
KULDIP RAT VERMA, Desk Officer

ANNEXURE

IN THE COURT OF THE INDUSTRIAL
TRIBUNAL, PALAKKAD

(Thursday, the 22nd February 2001/3rd Phalguna,
1922)

Present

Sri B. Ranjit Kumar

Industrial Tribunal

Industrial Dispute No. 110/99 (C)

Between

The Sub-Divisional Inspector of Posts Offices,
Pattambi, Ottappalam, Palghat—678 001.

{By Advs. M. Uday:is:mkar & T. Venugopul)
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4. The points to be first considered are whether
the management is running an "industry"' within the
meaning of Section 2(j) of the l.D. Act and whether
Sri P. B. Sajeesh who has raised this dispute is a
"workman" within the meaning of Section 2(s) of
the l.D. Act.

5. From the very beginning of the adjudication
proceedings, the learned counsel for the management
submitted that in view of the decision of the Supreme
Court in Sub-Divisional Inspector^of Post Office v/s.
Theyyamma Joseph—1996 (8) SCC 489, the present
industrial dispute is not maintainable. It is true that
in this case a Two-Judge Bench of the Supreme Court
has held that the postal department is not an "indus-
try" within the meaning of Section 2(j) and EDAs
who are governed by EDA Conduct and Service
Rules do not belong to the category of workman
attracting the provisions of the l.D. Act. This deci-
sion has been overruled by a Three-Judge Bench
decision of the Supremo Court in General Manager,
Telecom v/s. A. Srinivasa Rao, (1997) 8 SCC 767.
In this case th • Supreme Court Ins clearly held that
the decision in Theyyamma Joseph's case cannot be
treated as laying down the correct law. Therefore,
the decision in Theyyamma Joseph case (Supreme)
is no longer good law and cannot be relied upon.
At the time of final hearing, the learned counsel for
the management produced copy of an order dated
19-7-94 in O.A. Nos. 1988/91, 1288/12 and 2090/93
of Central Administrative Tribunal, Ernakulam Bench,
in which the same view that has been expressed by
the Supreme Couit in Theyyamma Josephs cr.se has
been taken. For the reasons already stated above,
this view is not the correct proposition of law and
cannot be followed. It is true that in Bangalore
Water Supply Case, 1978 SCC (L&S) 215, the
Constitution Bench of the Supreme Court has made
a suggestion that the employees whose service- condi-
tions arc governed by rules framed under Article 309
of the Constitution of India may be excluded from
the purview of the l.D. Act. ft is observed in the
majority judgement as follows :—

"In any case, it is open to Parliament to make
law which governs the State's relations with it
employees. Articles 309 to 311 of the Consti-
tution of India, the enactments dealing with the
Defence Forces and other legislation dealing with
employment under itatutbry bodies may, expressly
or by necessary implication, exclude ihe operation
of the Industrial Disputes Act, 1947. That is a
question of interpretation and statutory exclu-
sion; but, in the absence of such provision of law,
it may indubitably be assumed that the key as-
pects of public administration like public justice
stand out of-the circle of industry. Even here.

as has been brought out from the excerpts of ILO
documents, it is notjevery employee who is exclu-
ded but only certain categories primarily engaged
and supportively employed in the discharge of
the essential functions of constitutional govern-
ment. In a limited way, this head of exclusion
has been recognised throughout-"

The Hon'blc Chief Justice of the Supreme Court who
has rendered a separate, but concurring judgement in
Bangalore Water Supply Case has concluded the
judgement as follows :

"168. Hence, to artificially exclude State-run
industries from the sphere of the Act, unless
statutory provisions, expressly or by a necessary
implication have that effect, would not be correct.
The question is one which can only be solved by
more satisfactory legislation on it. Otherwise,
Judges could only speculate and formulate tests
of "industry1' which cannot satisfy all. perhaps
to seek to satisfy all is to cry for the moon."

6. In the light of the above observations of the
Supreme Court, it is abundantly clear that merely
because certain categories of employees are governed
by statutory rules made under Article 309 of the
Constitution or otherwise, they will not automati-
cally be taken out of the purview of the I.D- Act.
The Parliament or State Legislature is competent to
exclude certain category of employees from the
purview of the T.D- Act by framing such statutory
rules and by incorporating a specific provision therein
to that effect. It is also possible to amend the pro-
visions of the I.D. Act, excluding such category of
employees from the purview of the said Act. A Full-
Bench of the Kerala High Court has re-affirmed this
vijvV at p if-i 15 of iis judgement in Umayammal
V/s. State of Kerala 1882 KLT 829.

7. As long as Section 2(s) of the T.D. Act as is
stands now, only the following categories of employees
are excluded from the purview of the said Act.

A person :

(i) who is subject to the Air Force Act, 1950
(45 of 1950), or the Army Act, 1950 (46 of
1950), or the Navy Act, 1957 (62 of 1957)
or

(ii) who is employed in tho police service or as
an officer or other employee of a prison; or

(iii) who is employed mainly in a managerial or
administrative capacity; or

(iv) who, being employed in supervisory capacity,
draws wages exceeding one thousand six
hundred rupees per mensem or exercises,
either by the nature of the duties attached to
the office or by reason of the powers vested
in him, functions mainly of a managerial
rntnrc.
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8. A reading of Section 200 clearly indicates that
all other employees who satisfy the main pan of the
said Section arc entitled to the benefit of the l.D.
Act. In the case at hand, the management lias no
case that the workman concerned in the dispute ;s
covered by any of the excluded categories coming
under Clauses I to IV of Section 2(s) or he docs not
Satisfy the main part of that Section. Therefore, 1
hold that he is a "workman" as defined in Section
2(s) of the T.D. Act.

9. T am of the considered openion that in the
absence of any specific provision in the l.D, Act
the EDAs cannot be excluded from the purview of
that Act. There are a number of public sector
employees who are governed by service rules similar
to that of EDA's Conduct and Service Rules (Eg.
Employees of Food Corporation of Tndia who are
governed by Staff Regulations, J971, Railway emp-
loyees governed by Railway Establishment Manual,
Municipal employees governed by concerned Sme
Act/Rule etc.). By any stretch of imagination, it
can be held that these categories cf errplojces are
excluded from the purview of the T.D. Act for tlie
reason that their service conditions are governed by
separate service Jules. 1 am of the view that thejo
service rules are just like standing orders framed
under the Industrial Employment (Standing Orders)
Act, 1946.

10. According to management, the workman
concerned in this dispute is governed by EDA Con-
duct and Service Rules, 1964. There is no evidence
to show that these Rules were framed under Article
309 of the Constitution. A scrutiny of these rules
reveals that this is only compilation of certain execu-
tive instmetions/ordcrs and not the Rules made under
Article 309. It is now well settled that the govern-
ment is not competent even to add or amend the
Rules firmed under Article 309 by issuing executive/
administrative instructions. (See the decisions in
State of Haryana V/s. Shamsher Jang Bahadur-
A1R 1972 SC 1546 and O. P. Lather V/s. Saihish
Kumar KaWcar—2001 AIR SCW 619). Justice
Talwar Committee which has set up by the Govern-
ment of India to go into the service conditions ol"
ED As has observed in its report that in view of the
1959 Statutory Rules under the proviso to Article
309 of the Constitution, of the EDAs were treated
on the same footing as Goverrment Servants, but
the position has changed consequent on the repeal-
ment of that Statutory Rules and promulgation of
EDA Conditet and Service Rules', 1964. Therefore,
it cannot rbe held that EDAs are now Government
Servants or that they are outride the purview of the
l.D. Act. In fact, there is no provision in thete
Rules excludirg EDAs from the purview of the l.D.
Act. Tl is portion has been clarified by a Full

Bench of the Kerala High Court as early as in 1982
in Umayammal V/s. State of Ketala- (1982 KLT
829). In Umajainmul case, following the decision
of the Supreme Court in Bangalore Water Supply
uise, the Full Bench of the Ken'la Hi^h Ccurt has
held as follows : -

"From the observations of Justice Krishna
Iyer and Chief Justice Beg it will not follow that
merely because there is a provision in regard to
tempoiary appointees as in Rule 9(a) of the Kerala
State and Suboidinate Services Rules, such appo-
intment will stand excluded from the purview of
the Act. In this connection we might note here
S.25-J of the Act occurring in Chapter V-A. Tt
reads as horeundcr :

"25-J. Effect of laws inconsistent with this
Chapter- (1) The provisions of this Chapter shall
have effect notwithstanding anything inconsistent
therewith contained in any other law including
standing orders made under the Industrial Emp-
loyment (Standing Orders) Act, 1946 (20 of 1946):

Provided that where under the provision of
any Act or rulo, orders or notification issued
thereunder or under any standing orders or under
any award, contract of service or oiherwise, a
workman is entitled to benefits in respect of any
matter which are more favourable to him than
tlioje to which he would be entitled under this
Act, the workman shall continue to be entitled
to the more favourable benefits in respect of that
matter, notwithstanding that he Jeceives benefits
in respect of other matters under this Act.

(2) For the removal of doubts, it is hereby
declared that nothing contained in this Chapter
shall be deemed to affect the provisions of any
other law for the time being in force in any State
in so far as that law provides for the settlement of
industrial disputes, but the rights and liabilities
nf employers and workmen in so far as they
relate to lay-off and retrenchment shall be deter-
mined in accordance with the provisions of this
Chapter."

In spite of S.25-J it may be possible to ex-
clude the operation of the provisions of Chapter
V-A cfthe Act by a positive provision in any
new leg'slaiion. However one cannot say that Rule
9 of the K-S.S.R. is such a positive provision in
any way repealing either expressly Or by impli-
cation provisions in. Chapter V-A of the Act
as regards the temporary Government employees
wh" arc workmen coming wi1hjn 1h.e ambii of th'j
Act. r could no. also fo said (hat there is any
inceiy.is'ercy bOwcen :he prcvisicj.s in Chapter
V-A of :he Ac: and Rule 9 of iht: K.S.S.R.,



1703

bscauso of the fime limit fixed for tho p"?'1 d "f

continuance in service of a temporary app"'"ntc:
as per the said rule. Such time limit would cer-
tainly apply to a person who will not come within
the ambit of the term. "workman as defined in
the Act."

11. I am of the considered opinion that in view
|of the decision of the Supreme Cc-url in Telecom
case (Supra) and that of the Full Bench of tho Kerala
High Court in Umayammal Case, the EDAs like
the workman herein cannot b : h:ld ns ncn-
workmen under the I.D- Act.

12. On thu merit of the dispute, tho management
would submit that the workman was taken only on
hdhoc basis till a regularly selected person is appoint-
ed and hence he has no right to continue in service.
It is further submitted by the management that no
appointment order was issued to the workman and
ljiis services were not terminated. MW1 has stated
these facts. However, he has admitted that the
workman had worked as EDDA at Kalladathur
Branch for the period from 1-10-96 to 18-9-97, There-
fore, it is an admitted fact that he had rendered
more than one year continuous service within the
meaning of Section 25-B of the I.D. Act. It was,
therefore, mandatory to comply with the provisions
df Section 25-F of the I.D. Act for terminating the
services of the workman. Section 25-F is applicable
to every workman irrespective of the fact whether ho
Was employed temporarily or permanently- In
View of Section 2(oo) of the T.D. Act, all kinds of
termination of services of a workman for any reason
\yhatsoever would amount to retrenchment, except
the termination due to voluntary retirement, retire-
ment on reaching the age of superannuation, termin-
riation on the ground of continued ill health, termi-
nation as a result of the non-renewal of the contract
Of employment or of such contract being terminated
Under a stipulation in that behalf contained therein.
In the present case, even according to the manage-
ment no appointment order was issued to the work-
man. Therefore sub-clause (bb) of Section 2(oo)
is not applicable in the present case. If the appoint-
ment of the workman was as a stop-gap arrangement
^s claimed by the management, an appointment
Order stipulating such conditions should have been
issued to the workman. In the present case, no
Such order has bcen'issucd and his services were
terminated all of a sudden without giving any notice
ftnd now it is submitted by the management that the
termination was on the ground that a regularly ap-
pointed person had assumed charge. By any stretch
df imagination such termination can be justified
as the same is not only in violation of Section 25-F
qf the I.D. Act, but also in violation of tho principles
of natural justice.
l]O32 GI/2001—10

13. Even according to para 6 of EDA Conduct
and Service Rules, it was incumbent upon the ma-
nagement to give one months notice or notice pay
for the termination of services of an employee who
has not rendered more than three years continuous
service. Para 6 runs as follows :—

6. Termination of Services.

(a) The services of an employee who has not
already rendered more than three years'
continuous service frorri the date of his ap-
pointment shall be liable to termination at any
time by a notice in writing givon either by
the employee to tho appointing authority
or by the appointing authority to the emp-
loyee;

(b) the period of such notice shall bo one month;
Provided that tho service of any such employee

may be terminated forthwith and On such termi-
nation, the employee shall be entitled to claim a
sum equivalent to the amount of his basic allow-
ance plus Dearness Allowance for the period r f
the notice at the same rates at which he was
drawing them immediately before the termination
of his services, or, as the case may be, for the
the period by which such notice falls short of
one month.

NOTE—Where the intended effect of such
termination has to be immediate, it should be
mentioned that one month's basic allowance
plus Dearness Allowance is being remitted to the
ED Agent in lieu of the notice of one month
through money order."

14. I, therefore, find that the termination of
service of the workman herein is in violation of the
above provisions of EDA Conduct and Service Rules
also. Since Section 25-F of the I.D. Act is more
beneficial than the above provisions of EDA Con-
duct and Service Rules, the former statutory provision
shall prevail over the latter executive instruction.

15. The next point to bo considered is whether
the workman is entitled to continue in service. The
workman has no case that he was appointed against
the regular vacancy by following the procedure en-
visaged under EDA Conduct and Service Rules.
Therefore, he is not entitled to claim continuous
employment. He has to be replaced by a regularly
appointed person. Therefore, it cannot be said
that his services were terminated for extraneous rea-
sons. However, as airady observed hereinabove
ho is entitled to the benefit of Section 25-F of the
I.D. Act. In the present case, the management has
not complied with Section 25-F.

16. The other ielief to which the workman is
entitled is the benefit of Section 25-G of the I.D. Act.
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Xt) tile present case, the manaegment has given the
workman alternative employment a$ EDD.A, at
Apgadi Branch for the period fronj 29-9-97 to 31-3-98.
The workman (WW1.) hiraself has admitted that he
had worked as. substitute in various other post offices-
Therefore, it cannot be held that there is violation of
Section 25-G of the LD. Act.

17. In any view of the matter, the workman is
not entitled to claim regular employment under the
management. He had already approached the Cen-
tral Administrative Tribunal for this claim by pre-
ferring O. A. No. 152/98 and as per the direction of
that Tribunal, the management considered his candi-
dature for regular post, but he was not selected.
Therefore* no. direction can be given in the present
adjudication proceedings for regularising his service!

18. In the light of the foregoing discussion, I
hold that the. termination of services of the workman
with effect from 18-9-97 is illegal and unjustified and
he is entitled to the benefit of retrenchment compen-
sation- and Qn« month's notice pay in terms Qf Section
25-FoftheI.D. Act.

19. In the result, an award is passed in the afore-
said terms and reference order is answered accord-
ingly.

Dated this the 22nd day of February, 2001.
B. RANJIT KUMAR, Industrial Tribunal

APPENDIX

Witnesses examined on the side of the Management.
MW1—Shri. M.P. Nirjnalkumar.

Witnesses cxemircd on the side cf Workman.
WWI—Shri P.B. Sajcesh.

Documents marked on the side of Management.
Ext. Miseries—EDA Leave Applications submit-
ted by V. P. Ajithakumari and connected
papers. (4 Nos.)

Ex. M2(Series>—EDA Leave a,pplkations sub-
mitted by V. P. Ajithakuniari ard Connected
papers. (3 Nos.)

Ext. M3 (Series)—EDA Leave application dated
nil submitted by V. P. Ajithakumari and connec-
ied pflpers (3 Nos.)

Ext, M4- Crpy of application in O.A. No. 152/
1998 filed before the Central Administrative
Tribunal, Ernakulam Bench.

Ex, M5—Copy of Qider dated 29-1-9S in O.A.
No. 152/1998 passed by Central Administrative
Tribunal, Ernakulam Bench.

Doeume^is nvrked en the side of Woikman.
Ext, Wl—Charge report dated 1-10-96 by which
workman assumed the charge as EDPA, Kallfi-
dalhur.

New Delhi, the 21st March, 2001

S,Q. 780.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of*I947), the Central
Government hereby publkhes the award of the Labour
Court, Ko^hi Kpde as shown in the annexure in the
Industrial Dispute between the employers in relation
to the management of Syndicate Bank; and their
workman, which was received by the Central
Government OQ. 9-3-01.

[No. 'L-12012/358/94-IR(B-II)}
C. GANGADHARAN, Under Secy.

ANNEXURE

IN THE LABOUR COURT, KQ7-HIKODE,
KERALA STATE

Dated this the 4th day of January, 2001.

Present :

SHRI E. D. THANKACHAN, BA.,B.L.,

PRESIDING OFFICER

I.D.(C) No. ?./95

Between :—
The Chairman,
Syndicate Bank,
H.O. Manipal-576 119. ..Management,
And :—
Sri K. Sankara,
S/o. Sri S. Gopalakrishna Bhat,
"Dasa Nivas", Ashoka Nagar,
Kasargode-671 121. ..Workman.
Representations :—

Sri E.M. Vijayari, Advocate, Calicut For Management
Sri K. Abdussalam. Advocate, Calicut..For Work-

man

AWARD

The Government of India vide Order No. 12012/
358/94-IR(B-IJ) dated 19th April, 1995 referred to
this court the industrial dispute between M/'s. Syndi-
cate Bank, Mbnipal (hereinafter called as the manage-
ment) and its employee Sri Sankara (hejeipafter
called as the workman) for adjudication and passing
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an award," The issue referred for adjudication is
"whether the action of the management of Syndicate
Bank, Manipal in dismissing Shri K. Shankara,
Clerk/Typist, Badiarka Branch, from service with
effect from 12-8-1993 is legal ard justified? If rot,
to what relief is the said workman entitled".

2. The workman was employed as a Clerk/Typist
under the management from May 12, 1977 onwards.
While he was working in the Kasargode Branch of
the management, charges were levelled against him
on the allegation that lie passed 3 cheques altogether
amounting to Rs. 10000/- for payment, without de-
biting the same to the respective accounts and that in
order to cover up the misappropriation, he has falsi-
fied the registers and accounts, After conducting a
domestic enquiry on the charges levelled aud on the
basis of the report of the Enquiry Officer, finding the
delinquent workman guilty of <h,e charges, the mana-
gement dismissed the wfkrean frcw service on
29-7-1993. The validity of his dismissal fro.,, service
is challenged in the I.D. raised by the workman.

3. Pursuant to the notice issued by this court in-
timating the date of posting of the case, both sides
appeared and submitted their respective statements

4. The claim statement filed by the workman is
with the following averments:— The workman
who commenced his employment under the mana-
gement as a Clerk/Typist from May 12, 1977, had
been discharging his duties to the utmost satisfaction
of all concerned. On 31-8-1990 the management
served him with a showcausc notice foisting certain
false and baseless allegations. The allegations in
the show-cause notice were that while the workman
was employed as a Clerk in the Kasargode Branch
certain fraudulent transactions had taken place 6n
13-4-1989, 26-9-89 and on 6-7-1989 in passing 3 cash
cheques (amounting to Rs. 10000) for payment with ,
out debiting to the respective accounts and that the
above cheques were passed by the Supervisor Sri N.H,
Pai, the Special Assistant, with his initials. The
workman submitted his explanation on 1O-U-199O.
The entire transactions have been duly supervised
and authenticated by the higher authorities and there
was absolutely no foul play on the part of the workman
After obtaining the reply of the workman the entire
issue was closed finding that the workman was not
guilty. But amazingly after a lapse of 9 mo-uhs the
workman was sorved with a charge-sheet dated 14-8-
1991 based on the very same set of allegations raised
in the show-cause notice. The workman again sub-
mitted a detailed explanation on 14-10-1991 denying
the eritire allegations. According to the workman the
allegations are made as a result of a calculated attempt
only to seethat the workman is ousted from service
somehow or other since the workman, wHo is an ac-

tive member of the union protested against trie illegal
and ahti-labour activities of the management. The
workman being only a clerk, was not able to pass ariy
of the cheques mentioned in the charge-sheet without
supervision and authentication by the supervisors.
The alleged cheques and the concerned ledgers had
to be rooted through several superior officers before
effecting the payment to the party concerned. The
allegation is that the 3 cheques were paid in cash on
13-4-89, 29-6-1989 and 6-7-1989. Thus it can be
sfeen that there is a gap of two months between the
alleged first instance aid second instance and tfiat
there is another gap of 3 rnonths between the first
instance and the third instance. It is strange to be-
lieve that although a cross-checking of the entire tran-
sactions is carried out in the bank almost all days,
the alleged transactions were detected only on a very
belated stage. It is not staled either in the show-cause
notice Or in the dhargc sheet, as to how the illegal tran-
sactions we're detected by the management. There-
fore, the allegations are calculated attempts to vic-
timise the workman. The enquiry was conducted in
a hapazard manner. Even though there was no
evidence at all in the enquiry to show that the work-
man was guilty, the Enquiry Officer at the instanpe
of the mangaemertt found the workman guilty. The
cheques involved in the allegod transactions are loose
cheque leaves, the' issuance and passing of which
were the responsibility Of the supervisory staff. In
the instarit case Sri N.H. Pal is the person who had
issUed the loose' leaves to the parties concerned, and
passed the cheques after verification of the relevant
registers. Therefore he is equally responsible. The
time gap of 9 months to issue charge-sheet clearly
indicate the fact that it Was an after-thought. It
can be'scen that Sri N. H. Pai is sought to be shielded
since he waSaclOse relative of the then Executive
Director of the batik Sri R.S. Pai. It is significant
to note that in ihe'disputed cheques the signature of
Mr. Pai alone is there. The explanation submitted
by the workman was not considered by the
management before issuing the charge-sheet.' The
finding of the Enquiry Officer is perverse and without
any legal evidence. The workman has gOt 16 ye~ars
of continuous meritorious and unblemished service
under the management. He is hailing from a poor
family and has to look after his family consisting of
his aged parents, wife and school going children
It is therefore, prayed that the court may be pldascd
to pass an award directing the management to re-
instate the workman in service with backwages,
continuity of service and with all other legal bene
fits.

5. In the statements submitted by the manage-
ment the following contentions are raised:
The averments in the claim statement are incorrect
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baseless and devoid of any merit. In the show-
caufie notice issued by the management true alle
gaiions were made. The averments that the entire
transactions have been duly supervised and authenti-
cated by superior authorities and that there was
no foul-play on the part of the workman is not correc t
The workman in fact has successfully manipulated
the documents to prevent the detccetion of his frau-
dulent i activities. The workman is trying to shield
his illegal activities by raising frivolous contentions
Instead of attempting to prove his innocence and
disputing the allegations against him, he is raising
false allegations against the superiors. The con-
tention that he was not able to pass any of the dis-
puted cheques without the supervision and authenti-
cation of supervisors is misleading. In fact the
workman had succeeded in misleading the super-
visors who were under the wrong impression about
him during the relevant periods. Admittedly it is the
workman who had issued tokens against the cheques,
to the- concerned parties knowing fully well that there
is no amount in the bank in their account. Even
if there is some time gap to detect the illegal acti-
vities of the workman, such time gap will not rescue
the workman in any way. The allegation raised
against the Enquiry Officer is false. The enquiry
was in fact proper and the same proved that the
workman is guilty of charges levelled against him.
Sri N.H. Pai is not responsible for the misconduct
alleged against the workman. At the most somc

omission can be attributed against the supervisor
staff. In fact the workman misused the faith re-
posed on him by the superiors. Due to heavy work-
load Mr. N.H. Pai would not have been able to
take extra care in the case of disputed transactions.
It is true that concerned superior officers were not
vigilant enough to trace out the misconduct. The
evidence in the enquiry has conclusively proved the
guilt against the workman and hence the finding of
the Enquiry Officer cannot be said to be perverse
as alleged by the workman. The statement that
the punishment imposed is disproportionate to the
gravity of the alleged misconduct is not at all correct.
Therefore, the court has no power to interfere with
regard to the punishment awarded. The manage-
ment, therefore, prays that the court may be pleased
to pass an award finding that the enquiry and the
punishment awarded to the workman are proper.

6. In the rejoinder filed by the workman, al .
most the same averments in the claim statement aro
raised.

7. As the workman disputed the validity of the
domestic enquiry conducted, my learned predeces-
sor raised a preliminary point as follows :

"Whether the domestic enquiry conducted
against the worker is valid and proper."

Thereupon the Enquiry officer was examined a
MW1 and the report of.the enquiry and the file re-
lating to the enquiry were marked as Ext. Ml and
M2 series on the side the management. The evi-
dence on the side of the workman is his deposition
as WW1. After considering the evidence and all
relevant aspects, my learned predecessor vide order
dated 30th day of October 1998 found that the do-
mestic enquiry conducted is valid and proper.

8. Now what remains to be decided is whether
any interference by this court is sought for under
Section 11 A of the Industrial Disputes Act on the
punishment imposed on the workman, by the ma-
nagement.

9. The Point : The chargo against the work-
man is as follows :

"While he was working as a Clerk at our
Kasargode branch and was posted in the Current
Account Department, he got cheque No. 0988989,
0677187 and 0677188 amounting to Rs. 4,000,
4,000 and 2,000 respectively drawn on Current
Account No. 930 and 923 paid across the counter
without debiting the cheques to the respective
accounts on which they were drawn and when
the credit balance available in the Current Ac-
count No. 923 was not sufficient to meet the
Cheques concerned and with a view to cover up
his above alleged acts, he resorted to manipula-
tion/falsification of various records/books of
accounts of the branch as more fully described
in the charge-sheet served upon the employee.
He was thus charged for committing acts of gross
misconduct of doing acts prejudical to the in-
terest of the Bank in terms of/19.5(j) of the Bi-
partite Settlement."

It is significant to note that since the explanations
submitted by the workman on the show-cause notice,
was not found satisfactory a charge was framed
against him as aforesaid. As the explanation sub-
mitted by the delinquent on the charge-sheet was
not accepted by the disciplinary authority, the same
being unsatisfactory, a domestic enquiry was order-
ed. In the enquiry, four witnesses have been exa-
mined and a number of documents marked on the
side of the management, while the delinquent emp-
loyee alono was examined on the side of the work-
man. After analysing the evidence in detail the
Enquiry Officer arrived at a conclusion that the
charges levelled against him are proved.

10. Iri order to interfere with the punishment
awarded by involving Section 11 A of the Industrial
Disputes Act it has to be considered as to whether
the finding entered into, by the Enquiry Officer is
perverse or not. In other words, tlic important
aspect to be considered is whether the findings entered



im
into by Enquiry Officer are based on legal evidence.
As already pointed out, the charge against the worker
in short is that while working as a Clerk at the Kasar-
gode Branch of the management he got 3 cheques
amounting to Rs. 4000, Rs. 4000 and Rs. 2000 each
respectively drawn on cuiTent account No. 930
and 923 paid across the counter without debiting the
cheques to the resp;ctive accounts on which they
were drawn and the credit balance available in the
current account No. 923 was not sufficient to meet
the cheques concern sd and that with a view to cover
up his illegal acts the workman resorted to mani-
pulation of various records of the branch.

11. Ext. Ml is the enquiry report and Exts.
M2 series is the enquiry file. Before the Enquiry
Officer, MW1 to MW4 were examined on the side
of the management and DW1 was examined on the
side of the workman. Exts. M. Ex. 1 to M. Ex. 31
were marked on the side of the management and
D. Ex. 1 to D. Ex. 3 were marked on the side
of the workman. There is an allegation by the
workman, against the Enquiry Officer that the latter
is biased and that he did not allow the worker to
properly cross-examine the witnesses of the manage-
ment and also to adduce evidence from ihe side of
the worker himself. Nevertheless, these allegations
were found to be false by my learned predecessor
in the preliminary order dated 30-10-98.

12. The witnesses for the management before
the Enquiry Officer are (1) S.S. Murudeshwar (MW1)
who conducted the investigation in the matter in
issue (2) Sri K.R. Ballai (MW2) who was the then
Manager of Kasargode Branch, (3) Sri K. Babu
Shcnoy (MW3), the Assistant Manager, Kasargode
Branch and (4) Sri N. H. Pai (MW4) the former
Special Assistant, Kasargode Branch. DW1 is
none other than the delinquent workman himself.
It is seen from the enquiry report that the Enquiry
Officer has considered, in detail the evidence re-
corded by him and finally, come to the conclusion
that the workman is guilty of the charges levelled
against him. I have gone through the statements
of all the witnesses who were examined before the
Enquiry Officer. MW1 to MW4 have in unequi-
vocal terms, given evidence before the Enquiry Officer
regarding the withdrawal of a sum of Rs. 10,000 by
the workman as per M. Ex.4, M. Ex. 11 and M. Ex
14(a) cheques and also regarding the manipulation
of records by him in order to cover up his acts. I
find no reason to disbelieve such evidence of MW1
to MW4 which is discussed in detail by the Enquiry
Officer in his enquiry report. The Enquiry Officer
has also stated his reasons in the enquiry report,
for arriving at a finding that the workman is guilty
of the charges levelled against him. The reasons
stated by him are convincing and frê  from doubt.

The evidence of MW1 to MW4 is corroborated by
the documentary evidence M. Ex. 4, M. Ex. 11
artd M. Ex.l4(A) and other relevant documents
produced from the side of the management. It
may be noted that after the act of workman was
found out, the workman had remitted certain amo-
unts in the current account from which he had
withdrawn Rs. 10,000. His contention is that he
recovered the money from the parties and remited
the same to their respective accounts, vide M Ex. 24
and M Ex. 25 on their specific request. As has been
mentioned by the Enquiry Officer in his report this
contention cannot be accepted in any way for the
sole reason that the defence did not take any pain
to bring the parties either before the Enquiry Officer
or before this court to give evidence in support or
such a contention. It can be seen that the document-
ary evidence at hand would go to show that the
workman in fact has successfully manipulated the
accounts to prevent the detwtion of his fraudulent
activities, Instead of proving his innocence he
was bent upon raising allegations against the superiors.
The evidence at hand would go to show that the
workman had succeeded in misleading his supe-
riors who were under a wrong impression about
him during the relevant period. It is a fact admitted
that the workman himself had issued token against
the cheques to the concerned parties knowing fully
well that no amount in the bank in their account was
available for honouring the cheques.

13. It is true that some omission on the part of
superior officers such as M.H. Pai (MW4 in the en-
quiry) in conducting proper supervision and auth-
entication regarding the cheques on the basis of
which the amount was drawn by the employee, as
alleged. This laches was taken advantage of by the
workman by misusing the faith reposed on him by
the superiors. May be it true that, due to heavy
workload, the superiors would have been not able
to take extra care in the case of disputed transactions
and that they may not have bjjn nure vigilant
enough to trace out the misconduct. But the sims
cjtnnot be allowed to be taken as a defense to cover
up the misconduct on the side of the workman. I
have carefully gone through ths enquiry file as well
as the enquiry report. Nothing is there to discard
the same in any way. I, therfore, hold that the
finding entered into by the Enquiry Officer is not at
all perverse,

14, It has been brought out that th»re are cer-
tain laches and lack of supervision on the part of the
superior offl cers. Had the superiors been vigilant
in supervising the day-today affairs properly, the
misconduct as reported against the workman would
have been found out in time and prevented. It is
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born out inevidence that there, is a gap of months
together to find out the misconduct. In view of the
laches on the part of the superiors, I hold that it is
just and proper to show some leniency to the work-
man- I arrive, at such a conclusion on the basis of
the fact that he is aged only 45 years and also in view
of the reason that during his 16 years of service in
the bank no other allegation is levelled or proved
against him. I, therefore, hold by invoking the
provision laid down under Section 11 (A) of the
Industrial. Disputes Act, that the ends of justice will
be met if, instead of dismissal of the workman he is
discharged so that he may get the benefits for the
period of his work in the management and may
saek some other job for his daily bread of himself
and that of his family.

15. In the result, an award is passed converting
the punishment of dismissal from service of the
workman into that of discharge.

Dictated to the Confidential Assistant transcribed
by him, revised, corrected and passed by me on the
4th day of January, 2001.

E. D. THANKACHAN, Presiding Officer

APPENDIX

Witnesses examined on the side of the Workman :—
WW1—K. Shankar, S/o. Gopalkrishnan.
Witnesses examine on tho side of the Manage-
ment :—

MW1— Harsh Mudhkal, S/o. R.K. Mudhkal.
Docnmcnts marked on the side of the Workman :—
NIL.

Documents marked on the side of the Management :—
Ext. Ml—Enquiry Report.
Ext. M2—Enquiry File.

Dispute between the employers. in relation to the
management of Indian Overseas Banks and their
workman, which was received by the Central Govern-
ment on 19-3-rOOJ.

[No. L-12012/301/93-IR(B-lD]
C. GANGADHARAN, Under Secy.

ANNEXURE

BEFORE THE INDUSTRIAL TRIBUNAL,
TAMIL NADU, CHENNAI—104

Monday, the 19th day of February, 2001

Present :

THIRU S. R. SINGHARAVELU, RSc.B.L.
Industrial Tribunal

Industrial Dispute No. 92 of 1994

(In the matter of dispute for adjudication under
Section I0(l)(d) of the Industrial Disputes Act, 1947
between the Workman and the Management of
Indian Overseas Bank, Madras).
Between

Shri E. Manickam,
No. 57, Madha Koil Street,
Mahabalipuram, Chengai M.G.R. District,
Pin 603 104.

And

The General Manager,
Indian Overseas Bank,
763 Anna Salai,
Chennai—600 002.

REFERENCE : Order No. L-12012/301/93-IR(B-IT
dated 2-3-94, Ministry of Labour,
Govt. of" India, New Delhi.

This dispute comi,i3 on for final hsiring on
Tuesday, the 23rd day of January, 2001, upon psru-
sing the reference, Claim and Coiinter statements
and all other material papsrs on record and upon
hearing the argument; of Thiruvabrgal Aiyar and
Dolia and R. Arumugam, Advocates appearing for
the Workman and of Thiruvalargal N.G.R. Prasad,
S. Vaidyanathau, advocates appearing for the Mana-
gement and this dispute having stood over till this
day for consideration, this Tribunal made the following

AWARD

Tho Govt. of India lias referred the following
issue for adjudication by this Tribunal :

"Whether the action of the Management of
Indian Overseas Bank, Madras in discharging
Sri E. Manickam, Shroff/Godown Keeper, from
service- with effect from 25-8-89 is justined ? If
not, what relief is the workman entitled to ?"

New Delhi, the 21 si March, 2001

S.O.781.—In Pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the Cen-
tral Government .Industrial Tribunal/Labour Court,
Chennai as shown in the annexure in the Industrial



2. The main averments found in the Claim State-
ment of the Petitioner are as follows :

The Claimant is a workman employed by the
Respondent bank, having been appointed as Shroff/
Godown Keeper at its Mahabalipuram branch on
10-8-1977. The respondent bank served on him a'
Charge sheet and suspension order vide its letter
dated 13-7-1988. After enquiry and show cause
notice etc. the petitioner was discharged from service
of the bank on 25-8-89. The first charge in effect
says that the claimant abused his position of Shroff/
Godown Keeper and altered the relative entry in the
Officer's cash Scroll to read as 'loan 88/85, (b) he
had not posted the said credit voucher in loan
account 112/86 but made a fictitious credit entry in
his wife's loan A/c. No. 88/85, in order to make
wrongful gain to his wife and a wrongful loss to the
bank and (c) he had also forged the initials of the
officer against the said ledger entry in his wife's
account. The reasoning are based on suspicions and
doubts. Officer's scroll is always in the custody of
the officer concerned and the claimant cannot have
access to it. It is however a fact that the claimant
made a wrong posting and such mistakes do occur
in any original work especially due to admittedly
heavy pressure of work. The wrong credit to loan
A/c. 88/85 was cancelled and the same credit was
given to Mr. Jainuiabdeen's Loan Account, for the
loan account No. 112/86 was by then closed. It is
incorrect to conclude that such wrong posting would
only mean wrongful gain to the loan account of his
wife. Missing of this Cash (credit) voucher might be
a fact though not admitted. But it was not brought
out' at the enquiry that the claimant has had anything
to do with it. The Second Charge is that (a) the
claimant came to know that the officials of R.O.
detected the aforesaid unauthorised credit, (b) hence
the very next day he had taken the loan ledger from
the Branch Manager on the pretext of tallying the
loan balances, etc. It is the Manager who entrusts
the work to clerical staff. Hence he was asked to
do the tallying of the ledger in question. The DA/
EO has given twist to what has actually happened to
hold him guilty of the charge. Tha Third Charge is
that (i) On 9-11-87 he had taken Cash advance of
Rs. 2,000/- for exchanging cut-notes during cash
remittance to Currency Chest at Cathedral Branch of
the respondent, (ii) he had detailned it for his own
use till 14-12-87 though he should have remitted it
back immediately the next morning. When the cut
notes are returned, they are to be exchanged separa-
tely by lodging claim to the Reserve Bank of India.
No body reminded the claimant for remittance of
this money back at the branch. He has made the
credit of thjs Rs. 2,00Q/- of his own accord on 14-12-87.
The respondent has not proved that the funds were
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retained by the claimant for his own use. There i$
no evidence that claimant altered the cash scroll

which is always in the custody of an officer. He
cannot have access to it until the officer himself hands
it over to him. The respondent condoned his mis-
conduct in its final order. Having condoned his
alleged misconduct, the respondent is not correct to
impose on him any punishment and more parti-
cularly the punishment of denying him his bread and
livelihood. The respondent ought to have seen that
the D.A./E.O. should have examined the daftry of
the branch, Mr. P. Muthusamy, who was alleged to
have hinted about the suspense transaction to MW2.
It is therefore prayed that this Tribunal may be
pleased to pass an award holding that the action
of the respondent in discharging the claimant from
service w.e.f. 25-8-89 is not justified.

3. The main averments found in the Counter
Statement of the Respondent are as follows :

One Shri Kathcr Batcha, borrower, having small
loan A/c. 112/86 at Mahabalipuram branch of the
respondent bank remitted a sum of Rs, 200/- to his
loan account on 20-1-88. The claimant while wor-
king at Mahabalipuram branch, abused his position
as Shroff/Godown Keeper of the branch and altered
the relative entry in the Officer's Scroll to read as
loan 88/85. The claimant had not posted the said
credit voucher in the loan account 112/86 for which
it was intended; but the claimant made a fictitious
credit entry in his wife's loan account No. 88/85 for
the same amount on 21-1-88 in order to make a
wrongful gain to himself and his wife aqd a wrongful
loss to the bank, (b) when the claimant came to
know that the officials of Regional Office, Vellorc of
Respondent bank detected during their visit to the
branch on 19-5-88 and 20-5-88 the aforesaid un-
authorised credit, the very next day, the claimant
had taken the loan ledger from the Branch Manager
on the pretext of tallying the loan balances and scored
off the aforesaid unauthorised crodit entry and alter
the respective balances in the ledger and in the loan
balance book, (c) On 9-11-87, the claimant took
cash advance of Rs. 2,000/- from ,the branch for
enabling him to exchange the cut notes if any during
cash remittanqe made to Currency Chest of Cathedral
branch on the same day (9-11-87). As soon as the
Cash remittance was over, the claimant should have
remitted back the advance taken by him to the branch
immediately by next norming. But the claimant had
retained the said bank's money with him for his
own use, till 14-12-87 i.e. for more than a month.
Under the circumstances, the Disciplinary Authority
had rightly concluded that the credit entry made into
the claimant's wife's loan account was not at all a
mistake but was made with a malafide intention. Tho
averments that a credit of just a sum of Rs. 200/-
cannot alter the overdue nature of tb» account is
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denied. Whatever might be the amount, the fact
that the claimant chose to credit the amount in the
loan account of his wife clearly established that the
claimant did it to make wrongful gain. The docu-
mentary evidences coupled with the evidence of MW1
and MW2 established that it was the claimant who
altered both the entries i.e. entry in the loan account
No. 88/85 as well as Officer's scroll, with Ajanta
Rose colour ink. The averments that the claimant
has had nothing to do with the missing of the Credit
voucher, is denied. It may be observed from the
records of the enquiry proceedings that the alterations
were made by the claimant in the intervening period
after the detection of tho unauthorised credit entry
by Regional Office officials during their visit to
branch on 19-5-88 and 20-5-88 and before regular
investigation commenced in the branch on 23-5-88.
The reasons assigned by the Inquiring Authority/
Disciplinary Authority for arriving at the conclusion
that the charges are proved, are reasonable and con-
vincing and the findings have been arrived at by the
Inquiring Authority based on clear evidence and
proof in the enquiry. The claimant admits that the
cash advance of Rs. 2,000/- taken by him on 9-11-87
from the branch for exchange of cut notes during
cash remittance work at Cathedral branch was remit-
ted back by him only on 14-12-87. The claimant
should hnve returned the money on 9-11-87 itself
immediately after completion of the work. The
withdrawal of money from the bank and retention
of the same were done by the claimant solely for the
purpose of deriving pecuniary gain for himself and
this clearly amounted to misappropriation of bank's
money. The charges proved against the claimant
are serious in nature showing moral turpitude on the
part of the claimant. The claimant being a bank
employee should have shown utmost honesty and
mteprity in the discharge of his official duties, parti-
cularly with his dealing with public. As public
money was involved and as the act committed by the
clainnnt were serious in nature, the respondent ha<
lost confidence in the claimant and therefore th
ckiLnant was discharged from service. The respon-
dent therefore prays that this Hon'ble Tribunal may
be pleased to reject the claim of the claimant, and
jrive an award, confirming the order of discharge.

4, The main averments found in the Addl.
Counter Statement filed by the Respondent are as
follows :

The petitioner herein was found guilty of the
Charge of making a fictitious entry of Rs. 200/- in
his wife's loan account No. 88/85 and also of the
Charge of making a wrongful gain to his wife and
wrongful loss to the bank. The petitioner further
forged the initial of the officer against tho credit
entry made in the ledger relating to his wife's loan
account. When the authorised credit entry was

detected by the officials of the Regional Office,
Vellore, the petitioner scored off the said entry and
altered the balance in the ledger and in the loan
balance book. The Disciplinary authority took a leni-
ent view and awarded him only a punishment of dis-
charge from Bank's service. The question of discri-
mination will arise only when a common charge sheet
is issued to various persons on same set of facts and
some charge sheeted officials are let off or awarded
with a lesser punishment, and some officials are
awarded severe penalty. When a punishment is
awarded, several factors have to be taken into consi-
deration mitigating circumstances, subsequent beha-
viour, the past conduct and the repentance or ten-
dering apology are all important circumstances which
normally influence awarding of punishment. In the
cases mentioned by the petitioner in his affidavit, the
circumstances existing were different. Merely because
a lesser punishment was given in these cases, it does
not mean the Disciplinary Authority should have
awarded the same punishment in the present case
also. The respondent prays to dismiss the claim
of the petitioner.

5. On behalf of Respondent/Management, Ex.
Ml to M109 were marked by consent. No witnesses
were examined for both sides.

6. The point for consideration Is : Whether tho
action of the Management of Indian Overseas Bank,
Madras in discharging Sri E. Manickam, Shroff/
Godown Keeper, from service with effect from
25-8-89 is justified ? If not, what relief is the work-
man entitled to?

7. THE POINT : The petitioner is a workman
employed by the Respondent Bank having been
appointed as Shroff/Godown Keeper at its Mahaball-
puram branch on 10-8-1977. He was terminated
from the service w.ef. 25-8-89 for the misconduct
said to have been proved in a Domestic enquiry.
The contention of the claimant that he had good
antecedents and appreciable past record will not go
to hslp him, if there is proved misconducts involving
the fiscal matter of the bank. This is so because in
banking business absolute devotion, deligence and
integrity are to be preserved and in the absence of
which the confidence of the depositors will get im-
paired and as a result there will be peril of the banking
business.

8. Again the claim of the petitioner that some
other members of the staff were given lesser punish-
ment for the misconduct is also unacceptable because
facts and circumstances should be symmetrically
identical in order to make a comparison. The case
of other are dealt in Documents produced by the
management and a careful perusal of those records
will go to show that the facts involved thereunder
are quite different from the facts constituting the
alleged misconduct on the part of the petitioner.
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9. We will have to examine the contents of Ex.
M35 which is the record of finding in respect of the
Charge Sheet dL 13-7-88 issued to this petitioner, tx.
Ml to M33 and "lh r record, were found' ô hi\,;
been relied upon by the Enquiry Officer in arriving
at the findings. The Charge sheet was marked as
Ex. Ml which reads as follows :

I. It is reported that one Shri Kather Batcha,
borrower having small Loan A/c. No. 112/86
remitted a sum of R&. 200/- to his loan
account on 20-1-88. You abused your posi-
tion as Shroft'/Godown Keeper of the branch
and altered the relative entry in the officer's
Cash Scroll to read as'Loan 88/85'. You have
not posted the said credit voucher in the loan
A/c U2/86 for which it was intended but you
had made a fictitious credit entry in your

wife's loan Ac. No. 88/85 for the same amount
< n T1-1-P8 in order lo make a wnrgful gain
to your wife and awrongful loss to the bank.
You had also forged the initials of the officer
against the said ledger entry in your wife's
account.

2. When you came to know that the officials
of Regional Office-, Vellore dc'ecttd during
19-5-88 and 20-5-88 the aforesaid unautho-
rised credit; the very next day you have taken
the loan ledger from the Branch Manager,
on the pretext of tallying the loan balances,
and you scored off the aforesaid unauthorised
credit entry and altered the respective balances
in the ledger and in the loan balance book.
You had also made posting of a credit entry
for Rs. 200 as of 20-1-88 into the loan A/c
92/87 standing in the name of Shri A- K.
Jainallabdecn and altered the balance in the
account.

3. It is reported, that on 9-11-87 you had taken
cash advance of Rs. 2,000 from the branch
for enabling you to exchange the cut notes,
if any, during cash remittance made to
Cathedral Currency Chest of the bank on the
same day (on 9-11-87). As soon as the Cash
remittance was over, you should have remitted
back the advance thus taken by you, to the
branch immediately by next morning. But
you had detained the said bank's money,
with you for your own use, till 14-12-87.

4. It is alleged that you have stolen the two
DBP instruments (cheques) from the branch
in order to avoid despatch of the said ins-
true itions to the respective drawee banks.

The reply to the Charge sheet was marked as Ex.
M2. Copy of the letters addrcijCd to the petitioner
were marked as Ex. M3 to M5. Now we will have
to peruse the documents of Loan No. 88/85 dt.
12-6-85 more particularly fojn j n Ex. M6 and Ex.
M107.
1032 GI[2001.—11.

10. According to the case of the Management, one
Sri Khader Basha, borrower as a Small Loan No. 112|
86 at Indian Overseas Bank, Mahabalipuram branch
remitted a bum of Rs. 200 to his Loan account on
20-1-88. The petitioner while working at Mahabali-
puram branch was said to have altered the related
entry in the Officer*,' Scroll to read as Loan No. 88/
85. It is found that Loan A/c 88/85 belongs to the
wife of the petitioner. The petitioner was said to
have correspondingly made a fictitious credit entry in
his wife's AJc on 21-8-88 for the s>ame amount of
Rs. 200 paid by Khader Basha. It is said that the
petitioner had also correspondingly forget the initial
of the officer against the said ledger entry in his wife's
account. Some how or other the officials of tho
Yellore branch of Management bank have detected on
^-5-88 the alleged fraud committed by the petitioner.
It is said thai1 the very next day the petitioner had
taken the loan ledger from the Branch Manager and
scored off the unauthorised credit entry and altered
the amount of balance in the ledger and Loan balance
book also. It is said that the petitioner had corres-
pondingly made posting of credit entry for Rs. 200
as on 20-1-88 into the loan account No. 92/87 stand-
ing in the name of another Sri A. K. Jainallabdeen.

11. MW1 Sri J. Jagadeesan deposed in domestic en-
quiry that he had visited the Mahabalipuram branch
on 9-5-88 and happened to find an unauthorised credit
entry in Small Loan 88/85. Exhibit M7 is the case
sheet signed by him relating to the above account
which admittedly belong to the wife of the petitioner.
The set of loan documents relating to the grant of
loan to the wife of the petitioner were found in Ex.
M6 and M107. They were perused by MW1. The
petitioner was found in that document as a guarantor
of loan granted to his wife. Tt is made clear from
the evidence of P. Subramania Rao, MW2 in the do-
mestic enquiry that the said loan was sanctioned bv
Mr. P. Lognnathan. the earlier Manager. From Ex. M8
which is Small Loan Ledger IV (Folio 172), it is
evident that the figure 26 was altered to read a« 21 and
the amount of Rs. 200 once posted Was struct of
and again over within the same sum. As evident from
Ex. M8 there was no repayment in the Loan Account
since granting till June 1986. The Load account was
then carried over to Ledger Ex. M9 wherein there was
only one credit entry. In fact, the date of correction
involved in Ex. M8 as 26-1-88 was a Bank holiday
due to Republic dav. This Small Loan Supplementary
marked as Ex. M10 which would disclose that there
was actually no credit entry on 21-1-88 at all. Tn
this connection, MW1 Thiru M. J. Jagadeesan who
had inspected the above deposed that his effort of
checking for all the entries of Rs. 200 during this
period made him to come across Rs. 200 entry dated
20-1-88 in the Supplementary relating to Account No,
IT2/86 on tho account of Khader Basha. When he
verified this Loan Account the said entry of Rs. 200
dated 20-1-8R did not find olace. \n the Ledger SL TTI
folio 23. which was marked as Ex. Ml 1. On perusing
Exs. M39 and M40 which are the Cash Scroll of the
Branch from 1-12-87 and receiving Counter Cash
Book of the Branch from 3-12-87 respectively. It
could be seen that Rs 200 was received bv the Cashier
in respect of SL 112/86 CReceint No. 12). The Cash-
ier who hnd sicned Ex. M40 in pages 121 nnd 122
wns fmmrl as Sri Narnsirm Raphavnn but in Fx. M39
it wn" found that there was n material alteration in
Loan Number to rend as Account No, 88/85. It was
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found in Ajuntha Colour Rose Ink which according
to the wi tness oi the management WLIS used.only by
the petitioner.

12. The Counsel fur the Petitioner argued that tlic
Ajantha Colour Ink could have been used by any one
and that there is no proof to hold that it \\ as exclusive-
ly used by the petitioner. When MW1 and MW2
would say this we may have to take it true unless
there is any motive for them against the petitioner.
No motive was attributed against MW1 and MW2.
In the official activities any member of the stuff could
be able to say the method and manner o[ use and
the individual using the particular kind of pen with
exceptional colour. When they categorically said that
it was exclusively used by the petitioner we cannot
but believe il, since there is motive. It is not also
as if this alone individually is going to prove the mis-
conduct against the petitioner. When other links cor-
rectly fit in and when they were proved by oral evidence
of MW1 and MW2 we may have to rather believe
the same and come to a necessary conclusion that this
petitioner alone committed the mistake. Above nil
Kinder Basha (he Account holder of 112[86 was said
to have told MW1 that he remitted Rs. 200 on 20th
January, 1988 to his loan account. Thus it is proved
that the petitioner had posted the credit i?ntrv of pay-
ment of Rs. 200 made bv Khader Basha fo
Account No. 88/85 which belongs to his wife.
He has aho altered the Officers' Scroll to that
effect as found in Ex. M30. As discussed supra,
apprehending that it had already catoc I'O light the
petitioner seem to have re-corrected and while things-
were thus done even false entry on 26-J-8S wore aJ,«i
made. As the documents were exclusively in the cus-
tody of the petitioner and he had to do such functions
in the ordinary course of busings, if is made clear
that he alone did it. Needless fo say that it is for
dishonest purpose of enriching with others money
this misconduct touching the fiscal matter, was com-
mitted. Further financial loss was also caused to
Khader Basha. To put it ncnin fhe evidence of
MW1 in the Domestic enquiry revealed that Sri
Khader Basha remitted Rs. 200 ' - on 2O-1-R8 to
his Loan Account 112/86. Ex. MIR is the Counter-
foil for the remittance. Ex. M10 is the relevant
Loan Supplementary. Ex. M33 the Investigation re-
pon' also corroborate this fact. Ex. Ml I shows
that the said entry was not posted in the ledcer bv
petitioner. As such, the fact remains that the pert-
tioner had not rested fhe said credit voucher ;n the
Loan. Account 112/86. Fr . M9 counied with the

•deposition of MW1 pnri M W Drove that the said
enfrv was posted to Loan A/c 88/85 beloneine to
the wife of the petitioner. MW2 also identified the
initial in Ex. M9 as thai of petitioner. The petitioner
contended that he had wronsriv posted the entn' in
A/c 8R/85 bv nversiclhf. How rouH thr ruarfmtor
in Small Loan No. R8/R'i nnmejv tho petitioner could
do it without ,inv mila fide motive Any reasonable
person could not believe it. Tr'csnertiv • of f/>e fact
as to whether this subsequent corrections made was
proved or not the fact remains thaf wronn posting
of credit amount wns made bv petitioner with
mnb fid" n r ^ ; v . Thus thf Cftarce No. I is found
partly proved.

13. So fir .*K *he Charp- No. 2 i» concernH, the
penisal of the Photo copy of the Ledger fofo of

88/85 marked as Mii. 16 in the domestic enquiry,
was corroborated by Che deposition uf MW2 that he
gave the petitioner the ledger containing Ex, M9.
When MW3 brought the ledger and balance book from
the petitioner, he found that the entry was cut off
completely. According to MW3 petitioner told him
(hat the later scored off 'he same and had posted
it in the other Account No. 92/87. This will go to
prove that The petitioner had taken the Loan ledger
from the Manager. Thus it is seen that on the pre-
text of tallying fhc loan balance, the petitioner had
scored of the said unauthorised 'credit entry and
altered in the ledger. Documentary evidence through
Ex. M i l , M19 and M33 do show the above fact.
In the letter of petitioner under Ex. M32 he had
admitted the same. Since MW2 and MW3 in the
domestic enquiry had deposed that they have seen
the alterations made in the Balance book by peti-
tioner and since there is no motive for them to make
false statement it has to be normally believed. The
other evidence both oral and documentary discussed
supra will also corroborate The same Thus Charge
No. 2 also got prove.

14. So far as Charge No. 3 is concerned, it is
found that on 4-11-87 the petitioner took cash ad-
\ance of Rs. 2000/- from the branch for enabling
i"o exchange tfic Cut notes if anv during cash remit-
tance made on the same day. As soon as the Cash
remittance was over, petitioner should have remit-
ted back the advance nexf morning. But the peti-
tioner had retained till 14-12-87. in this connection,
the Branch Suspense Register marked as Ex. Ml 00
and suspense voucher marked as Exw, M20 and M21
evidenced thaf the petitioner had taken cash advance
of Rs. 2000/_ on 9-11-87, far enabling him to
exchange cut notes. Ex. M21 coupled with the
Suspense register marVcd as Ex. Ml00 would go to
show that fhc petitioner paid back the said advance-
on 14-12-87. After remittance of Cash on 9-11-87,
the petitioner should have remitted back fhe Suspense
Account on the next morninp i.e 10-17-87. The
deposition of MW2 found in the Domestic enquiry
that the petitioner himself took suspense balance*on
30-11-87 would reveal that the petitioner is aware of
the said outstanding and it was well within his know-
ledge. It would establish the petitioner mala fide
intention of retaining bank's money of Rs. 2000/-
with him till 14-12-87. Thus the'Charge No, 3 is,
also proved. The 4fh charge was found not proved
in the domestic enquiry itself. So we need not go
info it.

15. The Learned Counsel for the Management
relied upon 1999 IT LL.T p.194 wherein the Clerk in
Bank dismissed from service on proved misconduct
of crediting his account with money that should have
been credited to the account of the customer and
withdrawing such money for utilising himself; it was
held that the confidence of customer is paramount for
the success ofbank business; continuing in employ-
ment a person who committed fraud on customers
would be prejudicial to the interest of bank it was
further held that the Industrial Tribunal is a judicial
form and the discretion vested to interfere with the
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quantum of punishment should be judicially exer-
cised; discretional power docs not mean licence to
direct reinstatement and that the Industrial Tribunal
cannot interfere with quantum of punishment if prov-
ed misconduct is grave in nature.

The facts of the above case are bimilar to the pre-
sent case. Therefore, the above findings will be app-
licable to the present case also.

16. Similarly, in 1998 Hi LLN 652, it w;w held
that a bank employee discounting his own cheques
and allowing Overdrafts in excess of his power had
committed serious misconduct and was dismissed.

17. Similarly in 1996 (9) Supreme Court Cases
p.69 it was held that Acting beyond one's authority
was misconduct within the meaning of Rule 24 of Cent-
tral Bank of India Officers Employees Regulations
and allowing Overdrafts or passing cheques invol-
ving substantial amount beyond his authority should
not be trca^d as error of judgement. Again in 1998
111 LLN p.89, it was held that in banking business
absolute devotion, diligence and integrity need to be
preserved by every bank employee and if this is not
observed confidence of depositors would be impai-
red and it was held in 2000 II LLN p. 1395 that once
misappropriation stood proved, showing sympathy
is uncalled for, it was described in 1997 I LLN 391 as
misplaced sympathy.

18. So, in this case, Section 11A of the Industrial
disputes Act, 1947 could not be applied. The dis-
missal of the petitioner is thus found justified. Award
passed accordingly. No costs.

Dated at Chennai, this 19th day of Feb. 2001
S.R. S1NGHAR AVELU, Industrial Tribunal.

Ex.M6

Ex.M7

Ex.M8

Ex.M9
Ex.MIO

Ex.M11

Ex.M.12

Ex.MI3

F.X.M14

Ex.M15

Ex.MI6

Ex.M17

Ex.MIS

Ex.M19

Ex.M20
Ex.M21
Ex.M22

Ex.M23

Ex.M24
Ex.M25

EX.M26
Ex.M.27

Ex.M28

Ex.M29

Ex.M30

Ex.M31

Ex.M32

12-6-85

. .

7-9-98 :

21-9-88

22-9-88

22-9-88

19-9-88

22-9-88

19-1-88

9-11-87

14-12-8

21-4-83

2-5-88
14-2-87

21-4-88
31-5-88

31-5-88

31-5-88

31-5-88

23-5-88

23-5-88

: Copy of the loan documents in
Loan No.88/85.
Case sheet relating to Small loan
No.88/85.

: Copy of S.L. Ledger 4 Folio 172

: Copy of S.L. Ledger 11 Folio 107.

: Copy of S.L. Supplementary

Small Loan Ledger TIT Folio 23.

Copy of the letter of the Mana-
ger of Mahabalipuram branch
addressed to Central office.

: Copy of the letter of the Inqui-
ring Authority to the claimant*

: Copy of the Telegram sent by the
Inquiring Authority to the clai-
mant.

: Copy of the letter of the claimant
to the Tnq.Authority with cnclo
sure.

: Copy to the letter of the claimant
to the Inquiring Authority.

: Postal Authority's intimation reg.
Telegram

: Copy of the Counterfoil for
Rs- 200/-

: Copy of S.L. Ledger III relating
to A/C 92/87

: Debit Suspense Voucher.

7: Credit Suspense Voucher
: Copy of Withdrawal slip for

Rs. 2000/-

: Copy of D.B.P. Register Folio 110,
111, 196, 197, 322, 323.

: Dr.D.B.P. Voucher for Rs. 2000/-
: Credit S.B. Vouchcer for Rs.

2000/-

: Withdrawal slip for Rs. 2000/-

: Cr.Cash D.B.P.(l) Voucher for
Rs. 650/-

: Credit cash D.B.P. (1) Voucher
for Rs. 2000/-

; : Letter by Shri A. Manoharan add-
ressed lo Manager T.O. B. Mama-
llapurdm.

: Letter from Shri N. Raj, addre-
ssed to Manager, 1.0.B. Mama-
llapuram.

: Copy of letter qf the Manager,
I.O.B. Mamallapuram to the Re-
gional Manager.

: Copy of the letter of the claimant
to the Regional Manager, I.O.B,

Vellore.

I.D.No. 92/94

Witnesses Examined

For Petitioner/Workman
For Respondent/Management

: None
: None

DOCUMENTS MARKED

For Petitioner/Workman: : Nil

For Respondent/Management:

Ex.Ml

Ex.M2

Ex.M3

Ex.M4

Ex.M5

13-7-88 : Charge sheet cum-Suspension or-
der issued to the claimant.

2-9-88 : Copy of the claimant's reply to
the charge sheet.

13-9-88 : Inquiring Authority's letter to
the claimant.

13-9-88 : Copy of the Telegram sent to
the claimant by the Inquiring Au-
thority.

14-9-88 : Copy of the letter sent to the clai-
mant by the Inquiring Authority.
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Ex.M33

Ex.M34

Ex.M35

Ex.M36

Ex.M37

Ex.M38

Ex.39
Ex.M40

Ex.M41

Ex.M42

Ex.M42

Ex.M44

Ex.M4?

Ex.M4(

Ex.M4'

Ex.M4<

Ex.M4

Ex.M5

Ex.M5

Ex.M5
Ex.53

Ex.M5

3-6-88 :

J 3-9-88
to

23-2-89 :
27-6-89 :

28-6-89 :

25-8-89 :

19-10-89:

1-12-87 :

, 21-8-87

DBF
588/
SB:

I 21-8-87

DBP Me
964/87

i 13-5-88

5 24-4-89

7 15-9-89

8 13-3-89

9 12-3-90

0 16-6-90

;i ll-H-9<

i2 8-10-97

31-12-97 :

4 18-6-96

Investigation Repoit of Shri Sri-
raman Officer of R.O. Vellore.

Enquiry Proceedings

Findings report of the Inquiring
authority

Notice to the Claimant on the
Show cause hearing

Original order of the Disciplinary
authority

: Order of the Appellate Authority.

Cash Scroll of the branch

Receiving Counter cash Book for
the period 3-12-87 to 2O:-l-88

Suspense Balance book from
9-11-87 to 14-12-87

: D.B.P. referred register contai-
ning the following Entry.

' No. Fevouring Amount Drawn on
'87 N. Raj Rs.650/- Canara Bank
3674 Therukazhukundram

: DBP refened register containing
the following entry:

1. Favouring Amount Drawn
A.Manoharan on Syndicat

Bank
SB 6693 2000/-Teynampct

Small loan Balance book showing
the balance in SL 85/85 as on the
close of January '88

Charge sheet cum Suspension
order

: Original oider passed by the Dis-
ciplinary authority

: Appellate order passed by the App-
ellate authority

: Charge sheet cum Suspension
order issued to Sri A.R. Kesa
Kirthanam

: Findings of the Enquiry Autho -
rity.

: Order passed by the Disciplinary
authority.

5: Charge sheet issued to Sri A.G.-
Sathya Narayana.

: Additional Charge sheet

: Original Order passed by the Disci-
plinary Authority

Charge sheet cum Suspension ordei
issued to Sri Uthnmadgama 2.

Ex. M 55 22-10-96
Ex.M56 31-3-97 :

Ex.M57

Ex.M58

11-6-97 :

2-1-91 :

Ex.M59 29-9-91 :
Ex.M60

Ex.M61
Ex.M62

Ex.M63
Ex.M64

Ex.M65

Ex.M66

Ex.M67

Ex.M68

Ex.M69

Ex.M70

Ex.M7l

Ex.M72

Ex.M73

Ex.M74

Ex.M7f

Ex.M7<

Ex.M7;

Ex.M7!

Ex.M7'
Ex.M8l

Ex.M8

9-3-92

20-5-92
28-9-89

9-6-92

25-6-84

10-7-84

29-8-88

30-6-89

8-4-87

21-12-87

17-8-88

; 2M2-8S

9-7-91

• 17-6-83

1 : 14-12-

i 10-6-88

' : 24-5-8

5 28-3-87

? 4-5-87
3 17-3-88

1 29-9-87

: Addl. Charpe sheet
Original order passed by the Dis-
ciplinary authority
Appellate order passed by the App-
ellate authority

Charge sheet cum Suspension
order issued to D. Mathivanan

Enquiry officer's firdirjs
: Original oidcr passed by the Dis-

ciplinary authority
: Appellate ojder

: Charge sheet issued to Sri N. Ren-
gamani

Findings of the Enquiry authority
: Original order passed by the Dis-

ciplinary authority
: Charge sheet issued to Sri K. Bala-

chandran Officer or Wai Tsx
Road branch

Additional Charge sheet issued to
K. Balachandran

: Original order of punishment iss-

ued to Sri K. Balachandran

: Appellate order in respect of the

above Charge sheet

: Charge sheet issued to Sri G.K.-
Panda, Officer of KURD A branch

: Addl. Charge sheet issued to Sri
G.K. Panda.

: Second addl. Chaige sheet issued
to G.Ft. Panda

• : Original order of Punishment iss-
ued to Sri G.K. Panda

: Appellate order in respect of the
above

: Charge sheet issued to Sri Sivasa-
nkaran, Cahsier of Esplanade bra-
nch

87 : Original order of Punishment
issued to Sri Sivasankaran

: Appellate order in respect of ihe
above

5 : Charge sheet issued to Sri C.
Dharmaraj Shroff/Bill collector
of Kottar branch

: Original order of punishment iss-
ued to Sri Dharmaraj

: Appeal preferred by Sri Dharmaraj

: Appellate order issued to Sri Dha
rmaraj

: Charge sheet issued to Sri K, Gane-
snn/Clerk/Typist of Saidapet
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Ex.M82

Ex.M83

Ex.M84

Ex.M85

Ex.M86

Ex.M87

Ex.M8£

Ex.M8!

Ex.M9<

Ex.M9

Ex.MS

Ex.M9

Ex.M9

Ex. MS

Ex.MS

Ex.MS

Ex. MS

Ex.M!

Ex.M

Ex.M

Ex.M

Ex.M
Ex.M
Ex.M
Ex,M
Ex.M

15-6-88 :

15-6-88 :

1-8-88 :

: 14-8-8.'

: 8-12-86

13-3-87

1 17-2-86

9 26-8-87

0 12-1-88

•1 23-12-8'

>2 22-3-89

•3 20-10-8'

•4 13-9-86

>5 31-10-8

16 4-4-89

•7 18-7-87

>8 21-12-8

?9 J 9-8-8!:

100 9-U-i
to 14

101 2-9-8

102 9-5-81

103 30-6-f
104 27-1-8
105 19-8-5
106 12-11

107 12-6-!

Original order of Punishment iss-
ued to Sri K. Ganesan.

Appeal preferred by Sri K, C,..e-
san

Appellate order issued to Sri 1C.
Gane^an

5 Charge sheet issued to Sri P. Raja-
subramaniani. Manager, Narikudi
Branch.

: Original order of Punishment iss-
ued to Sri P. Riijasubraniar.iam

: Appeal preferred by Sri P. Rajas-
ubramaniam

: Charge sheet issued to Sii R.G. Je-
gadecsan, Cashier, Kodakkal bra-
nch

: Original order of Punishment iss-
ued to R.G. Jagadeesan.

: Appellate order > in respeci of the
above.

7 : Charge sheet issued to Sri R.N.-
Khanna, Shroff/Typist ol SAS Na-
gar branch

: Original order of Punishment iss-
ued to R.N. Khanna

9 : Appellate order in respect of the
above

: Charge sheet issued to Sri V.R. Sa-
nthanam

7 : Original order of Punishment iss-
ued to Sri V.R.Santhanam

1 : Appellate older in respect of the
above

1 : Charge sheet issued to Sri Ganga-
saran Singh Shroff/Clerk of R.K.-
puram branch

7 : Original order issued to Sri Gan-
gaseran Singh.

i : Appellate order in respect of the
above

n
-12-87 Suspension Register (Xerox)
8 : Reply of the Charge sheeted emp-

loyee to the Charge sheet.
i Letter of the Bank to the Petitioner.
il -do
!7 -do-
37 -do-
-79 .do-

55 Photo copy of the loan ledger re-
lating to SL 88/85 of Mrs. Gnana-
valli, W/o the petitioner marked
as ME 16 in Ihe enquiry.

Ex.M108

Ex.M109

Suspense Balance book of Maha-
balipuram branch (original) for the
period 9-5-83 to 31-12-89 (ME 34)
(original)

. .. Suspense Register of Mahabalipu-
ram branch (original) for the peri-
od 9-5-83 to 5-8-88 (ME 33) (ori-
ginal).

New Delhi, the 21st March, 2001

S.O. 782.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the
Central Government hereby publishes the award of
the Central Government1 Industrial Tribunal/Labour
Court, Kanpur as shown in the auuexure in the
Industrial Dispute between the employers in rela-
tion to the management of Punjab National Bank and
their workman, which was received by the Central
Government on 7-3-2001

[No. L-12012|196|95-IR (B-II)]
C. GANGADHARAN, Under Secy.

ANNEXURE
BEFORE SRI R. P. PANDEY PRESIDING OFFI-
CER CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL^CUM-LABOUR COUR SARVODAYA

NAGAR, KANPUR

Industrial Dispute No. 120 of 1996
In the matter of dispute between ;—•

State President, PNB Employees .Union.
14/123 Kishanpur Rajpur Road.
Dehradun.

AND

Regional Managar,
Punjab National Bank,
R. O. Arya Nagar Chowk,
Jwalapur Hardwar.

AWARD

1. Central Government, Ministry of Labour,
New Delhi, vide its notification No. L-12012fl96|95-
I.R. (B-2), dated 26-11-96 has referred the follow-
ing dispute for adjudication to this tribunal :-~

Whether the action of fhe management of
Punjab National Bank in imposing punish-
ment of stoppage of two increments (with-
out commulative effect) on Sri Ramphal
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Singh, Daftri Branch Office BHEL, Rani-
pur, Hardwar is just and legal ? If not
to what relief the workman is entitled ?

2. On 20-2-2001, when the case was taken up for
hearing the authorised representative fur the work-
man made an endorsement on the order sheet to
fhe effect that the claim not pressed. In view of
this endorsement of the authorised representative
for the workman, this tribunal has no option but
to hold that the concerned workman is not entitled
to any relief in pursuance of the reference made
to this tribunal for want of proof.

3. Accordingly it is heild that the concerned work-
man is not entitled for any relief pursuance to the
reference made to this Tribunal by this Central
Government.

4. Reference is answered accordingly.
Dated 20-2-2001.

R, P. PANDEY, Presiding Officer

New Delhi, Ihe 21st March, 2001

S.O. 783.—In pursuance of Section 17 of the In-
dustrial Disputes Act, 1947 ( H of 1947), the Cen-
tral Government hereby publishes the award of the
Industrial Tribunal Kota as shown in the annexure in
the Industrial Dispute between the employers in rela-
tion to the management of Bank of Baroda, and their
workman, which was received by the Central Govern-
ment on 17-3-2001.

TNo. L-12O12|133|98-IR(B-1I)]

C. GANGADHARAN, Under Secy.

"Whether the action of officers of the Bank of
Baroda through its Regional Manager,
Swaimadhopur in terminating the services
of Sh. Lalchand JJDdal S|o Hanuman.
Prasad from 21-11-93, and not re-einploy-
inp him in 1997, is legal and justified? If
not, what relief the said workman is entitl-
ed to and from what date ?"
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New Delhi, the 2U1 March, 2001

S.O. 784. —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the
Central Government herebj publishes the Award of
the Central Government Industrial Tribunal]Labour
Court, Calcutta as shown in the annexurc in the In-
dustrial Dispute between the employers in relation to
the management of Indian Overseas Bank and their
workman, which was received by the Central Gov-
ernment on 13-3-2001.

[No. L-12O11]47|93-1R(B-II)]

C. GANGADHARAN, Under Secy.
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL AT KOLKATA

Reference No. 14 of 1994

PARTIES :

Employes in idafion to the management of
Tndian Overseas Bank.

AND

Theii Workman.
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PRHSENT :

Mr. Justice Bharat Prasad Sharma.—Presiding
OfBcer.

APPEARANCE :

On behalf 01 Management.—Mr. S. M. Basu,
Advocate.

On behalf of Workmen.—Mr. K. H. Dasan,
Advocate.

STATF : West Bengal. INDUSTRY : Banking.

AWARD

By Older No L-1201 1|47|93-IR(B-TI) dated 8th
April, 1994 the Central Government in exercise of
its powers under section 10(1 )(d) and (2A) of the
Industrial Disputes Act, 1947 referred the following
dispule to the Tribunal for adjudication :

"Whether the demand of All Bank Canteen
Employees' Union, Calcutta for regularisa-
tion of the HMvices of 44 workmenfas per
list attached) employed in the canteens of
different offices of Indian Overseas Bank at
Calcutta and suburb is justified? If so,
what relief are the workmen concerned en-
titled to V

Name of Canteen Employees of Indian Overseas
Bank, Calcutta .—

1.
2.
3.
4.

5.
6.
7.
8.
9.

10.

n.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29
30.

Asoke Kumar Ghosh
Mahesh Patra
Monomohan Patra
Tapan Pal
Basu Haider
Tapan Bhowniick
Pandab Das
Tapan Dutta
Oopi Paloi
Kamal Basu
Gobindra Saha
Amar Saha
Amal Das
Chandan Bag
Lai Chand Sardar
Puma Patra
.logcsh Raul
R. K. Raul
B. K. Raul
R. M. Bharuthi
D. C. Dutta
Manik Roy
Uttam Sasmal
B. Mondal
L. Maity
S, Basu
A. Manna
.1. N. Ghosh
S. Roy
Pintu Bag

Zonal

Regional

•*
»̂

Ind. Exc.
IV

M

* l

Stand Rd.

Wood St,

I )

ft)

l )

Free School St.

ceo
Baranagar

Bally
Posta

Salt Lake

Jm Ave.
Chow.

JO32 GI/2001—12

31-
32.

34.
35.
36.
37.
38.
39.
40.

41.

42.
43.
44.

. A. Chakraborty
S. N. Bera
G. Kola
A. Haider
Arup Das
T. K. Chandra
T;,pan Saha
B. Addak
N. K. Haider
Kanai Sarder

Gour Mondal

Anjan Sarkar
Ajail Manna
S. Jana

Kalighat
New Alipure

Kadamtala
DH. Rd.
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2. The genesis of (he case arising out of this indus-
trial dispute is that the employer in this case
happens to be one of the nationalised Banks having
several branches in Calcutta and in its suburb. As
a measure of welfare of the staffs of the Bank,
canteens were set up by the Bank to meet the de-
mand of the employees for supply of subsidised food.
The Bank has 37 branches at Calcutta and suburb
and there are 25 branches where canteen facilities
arc available and the canteen employees are 44 in
number. The cantcenboys were employed since
Jung. The canteens were established as per the pro-
visions contained in an Award known as Sa-itri
Award. In the said Sastri Award it is provided
Ihut providing the umentics like- canteen, club house,
"rvtyment of taxes etc. shall be the responsibility of
the employer Bank. It is stated on behalf of the
union that several canteens are all set-up in the
Bank's premises and used their furnitures, fixers,
water, electricity, fuel and gas and utensils etc. as
supplied by the Bank. In this context the union
made a demand for legularisation of the canteenboys
as subordinate staffs of the Indian Overseas Bank.
The demand was made in the year 1990 and it was
persistently persued, but the management did not
agree to it. Therefore, the dispute was raised and
the matter was taken up before the Labour Commis-
sioner where* the conciliation proceeding was held,
bm it ended in failure. Accordingly, on the report
of tlic conciliation officer, the Government of India
k::ng the competent authority, has made the rcfe-
rcice iii question.

3. So far a.-, the management of the Bank is con-
cerned, it has been stated on its behalf that the
union espousing the cause of the persons working in
the canteens docj, not represent the employees of the
Indian Overseas Bank and therefore the reference is
incompetent and invalid. It is also further stated
that the dispute in question cannot be treated as an
industrial dispute in terms of Section 2(k) of the
Industrial Disputes Act, 1947 as the persons work-
ing in the canteens were never engaged by the mana-
gement of the Bank. It is further stated that there
is no statutory obligation to provide or run canteens
for the employees and the Bank is not under any
obligation under any statute or award or settlement
to provide or run any canteen for its employees.
Further, it is stated that the terms and conditions of
service of its clerical nrtd subordinate Stalls are con-
tained in two awards known as Sastri Award and
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Desji Award and in a bipartite settlement dated 19th
QctaHr, 1966 and several other bipartite settlements,
which are all applicable to the whole banking indus-
try. It i<* stated that none of the awards or settle-
ments contained any provision requiring the Bank to
piovklc or run any canteen. In this background it
is stated that the Bank does not run any canteen,
nor employ any canteen worker. However, the
Bank provides certain sum oi money per staff mem-
ber as subsidy at branches where the total staff
strength is above 25 as welfare measure. It is also
further stated that disbursement of tubsidy per staff
membei is also not on the basis of any settlement,
but on account of welfare measure and without re-
course to the management. Further, it is stated that
arrangement of supply of beverages and refreshment
arc not being made by the Bank and it is left to the
staff members themselves to make their own arrange-
ment suiting to their convenience and the manage-
ment does not interfere in any manner Jh the ad-
ministration of the canteens. It is denied that the
management has atny control over the number of
persons engaged for supplying the refreshment or it
docs restrict the engagement of these persons by the
suppliers. It is also stated that the Bant does not
recognise employment of any person for this pur-i
pose. So, it is stated that it is absolutely the discre-
tion of the supplier to determine the number of per-
sons as also their nature of job and therefore, it is
stated that there is no relationship of employer and
employee between the management of Indian Over-
seas Bank and the suppliers of canteens and their
workers. It has been stated that the persons working
iri the canteens were never the employees of the
Indian Overseas Bank and the Bank has no liability.

4. Both the parties adduced evidence, oral as
well as documentary in support of fheir respective
claims. So far as the oral evidence is concerned,
one witness each has been examined by both the
parties. WW-1 is one Asoke Ghosh, who claimed
that he had joined canteen at 36, Sekhespear Sarani
Branch of Indiata Overseas Bank in 1988 as
Manager and he is still working there. However, sub-
sequently, that branch has changed into Regional
Office of the Bank. He further stated that there
are about 30 branches of the Bank at Calcutta
and Howrah and in 25 of the branches there is pro-
vision of canteen. He further stated that in these
25 branches the total number of workers were 42.
Originally it was 44, but according fo him 2 have
left the job and the rest 42 have interest in the matter.
It is further stated by his witness that the canteens
in the branches were started as per Sastri Award
and not according to any statute. The relevant pro-
vision of the Sasifri Award has been marked Ext. W-l.
This Ext. W-1 in paragraph 609 of the Award runs
as follows :—

"609. The next important question relates to
the hcopc of this option i.e., whether it
should be only with reference to what is
called the totality of all pre-existing lerms
and Che totality of all the terms of our
award. The workmen demand that dis-"
tinctivc groups of benefits should be re-
cognized and the choice should be given
with reference to each of such groups.
The banks oppose the splitting up of the

totality of the terms of service. Several
distinctive groups in relation to the mone-
tary benefits, present and future and ser-
vice conditions and other amenities do
exist*. In our judgement such distinctive
groups should be sorted out and a choice
should be given with reference to the pre-
existing terms and the terms of our award
in relation to some at leasf of the groups
but taking each of them as one unit.
Even the banks counsel had to admit that
in evaluating the benefits of pre-existing
terms and the terms of our award there
are certain service conditions which can-
not be valued in terms of money. We
have carefully considered the matter of
grouping and we arc of the opinion that
the grouping should be on 1he following
lines :

(1) Pay, dearness allowance, special allow-
ance, house rent allowance, and officiat-
ing allowance.

(2) Provident Fund.
(3) Gratuity and Pension.
(4) Bonus.

(5) Leave Rules.

(6) Working hours and overtime.
(7) Conditions of service other than working

hours and overtime, and

(8) Amenities e.g. canteen, club-house, pay-
ment of taxes etc.

We are of the opinion that no option should be
given in respect of the following groups :—

(1) Leave Rules.

(2) Working hours and overtime.

(3) Conditions of service other than working
hours and overtime, and

(4-) Amenities, except as otherwise provided
for in our award.

We may in particular make it clear that there
will be no choice in respect of the follow-
ing items viz, "other allowances", and
"medical relief except as otherwise provid-
ed for in our award. In fhese matters also
the awarded terms will apply to all the
workmen."

It has been further stated by this witness that the
aforesaid canteens are run within the premises of
the Bank in all The branches of the Bank where the
canteen exists. The furniture is alscv provided by
the Bank. Electricity, kerosine for coocking or
use of electric energy is also provided by ihe Batnk.
However, he stated that as Canteen Managpr his
duty is from 9.30 A.M. to 5 P.M. and all the can-
teen workers follow the same schedule of duty
period. According to him hi gets Rs. 750 per
month and the salaries of other employees in different
branches varry from Rs. 300/- to Rs. 500/-. He
has also stated that the union espousing the cause
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of the workers is affiliated to AH Bank Canfcen Em-
ployees' Union. He has also stated that he hap-
pens to be the President of the Indian Overseas B,\nk
Staff Canteen Employees Union in Calcutta and
thoiefore he is acquainted with the facts of the
case. He also states that he happens to be executive
committee member of the All Bank Canteen Em-
ployees Union. Hjwevcr, in reply to the qucs-
ton put by the Tribunal, the witness stated that
every month he receives his splary from the
canteen committee and not from the Bank. He also
further admitted that tfbe canteen committee dctideo
the pay of the Centeen Manager and it varies from
branch to branch. He also further slated that he
did not receive any letter of appointment when he
was engaged as Manager, r.'th. he was oraly asked
to join the work. Ho flintier stated ^nt in the
canteen committee there happens to be five members
who arc all employees of the bank and the secre-
tary of the canteen committee is appointed. He
further stated that he was informed 1 y a friend of
his working in the bank that (Vie was a vacancy
for the manager of the canteen in the bank and
he was also asked to meet the secretary. He also
further stated that the canteen committee is selected
by the staff members who use the canteen. Fur-
ther he has stated that the daily expenses of the
canteen are made by him and the money is paid to
him by the canteen committee, but he does not.
know as to where from the committee gefs money.
He also further stated that the bank pays money
to the canteen committee calculating at the rate
of Rs. 20/- per head and this amount is spent by
the canteen committee for miming the canteen.
According to him all iJhe persons interested and in-
volved in this case have been working in the can-
teens since the year 1970 and though they have
been working since long, there has been no im-
provement in their condition and none of the work-
men has worked for less than 6 yenrs. He has also
further stated that out of 44 persons named in_ the
schedule rb the reference, 15 persons have b;en given
temporary appointment as Sweapers. Out of these
15 persons, 5 have been given letters of appoint-
ment and the resf 10 are working on oral order.
He also gave out the names of the persons who
were given appointment letters and he also #ave out
the names of the persons who were w l ins? on
verbal orders. Tn his crrw-examination, :Vn wit-
ness has stated that whenever a person or two comes
from outside to take his food in the canteen, he
has to pay in cash. But so far as the employees of
the Bank are concerned, their accounts arc main-
tained and they p.y at the end of the month. He
also further stated that the menu for each day i&
decided by the secretary after consulting him and
fbe price of each item, sold in the canteen is nlso decid-
ed by the secretary. The price so decided by the
secretary is in consultation with the members of
the welfare committee. He has also si*atcl that
there is no document to show as to for how many
days he has to work and what kind of leave find
what period of leave he is entitled to because there
is no appointment letter issued to him. But. there
is a definite rule made by the canteen secretary in
this resard and according to him he is entitled to
casual leave, sick leave and privilege leave etc. Floe
this purpose he has to ask the secretary to take a
1031 01/2001—13

note and adjust the leave in his account. He ha |
also stated that i-*his ileave is granted orally and he
i<t orally informed.

5. On the other hand, MW-1, Shri Chaitanya
Kumar Sarkar has been examined on behalf of the
management. He stated that he happens to be the
Deputy Chier Officer, Administration in the Re-
gional Office of the Indian Overseas Bank and he
knows the facts of this case. According to (him the
cipteen employees are not under the administrative
con!rol of the Bank and the management of Indian'
Overseas Bank has nothing to do with the appoint-
ment of the canteen employees and no such appoint-
ment was ever made by the Bank. However, he
h?s stated that the canteen facility is no part of the
serv'cc condition of thz bank employees and the
canteen boys are not entitled to reguiarisation as
prayed by them. He has also stated that the Bank
is not entitkd Co grant Jeavc and other facilities to
lihe canteen boys and the cantsen committee pays
wages, to these employees. He, however, admits
th.it the members of "the clerical staff of the bank
happens to be the members of the canteen committee
and some subsidy is being paid by tihe bank to the
canteen committee. In his cross-examination, he
expressed his ignorance whether anyone from amongst
the canteen boys was absorbed as regular employee
of the Bank. He, however, has admitted that five
appointment orders marked Ext, W-3 series were
issued for appointment of temporary sweepers and
they arc working as casual sweeprs. Hr has further
stated that he has no concern with the canteen boysi
named in the reference and he also does not know
the names of those two persons who have left ser-
vice. He also dors not know whether at present only
22 perons have got interest in the matter. In his
cross-examination, he has further stated that his
knowledge of the case is derived from the record
only. He further stated that Indian Overseas Bank
was nationalised in July, 1969 and that staff of
the Bank enjoy canteen facilities and members of
the staff formed the canteen committee. He has
also admitted that the Bank provides subsidy to the
canteen committee and the rate of subsidy at present
is Rs. 25/- per member, which was previously
Rs. 20/- per member. According to him canteen
facilities was earlier provided to the branches having
a staff strength of 25 or above and at present it is
for 20 and- above. He he further amitted that can-
fi'ens arc situated in the bank premises and electrici-
ty, utensils, furnitures etc. are provided by the
Bank. He, however, says that power or fuel for
rooking is not provided by the bank and it is pro-
vided 6y the canteen committee. He has denied a
suggestion that the management of the bank has all
perversive control over the canteens and that can-
teen boys are employees of the bank.

6. So far as the management is concerned, it has
been contended that neither the canteens are statu-
tory creations, nor the canteens arc run directly by
the management of the bank. It is also stated that
the employees of the canteens arc never appointed
by the management, nor the management has direct
control and supervision over these workers. There-
fore, it has been contended that the claim of the
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workman regarding their absorption or regularisu-
tion in the regular cadre is unreasonable and im-
proper. It has been contended that s'o far as the
xiteria for eligibility of the canteen employees for
-heir absorption or rcgularisation in line regular
cadre of the staff m the bank is concerned, it has
oeen decided in several cases before the higher courts,
Including rhe Hon'ble Apex Court that the manage-
ment is not obliged to treat all such employees as
their employees and absorb them in regular cadre
because so far as the appointment of the regular
si'aff are concerned, the same are guided by some
rules, but the appointment of such casual staff
as canteen boys is not made according to any
rule. It has also been contended thai' from the
materials in the evidence it appears that the canteens
arc neither creafions of any statute ur regula-
tion or any award or agreement and the employeees of
'He canteens have also not' been appointed by the
Hank. The Bank has also no direct control and
supervision over these workers and1 therefore in law
the relationship of employer and employees does not
exist be ween the bank and these workman. It has
been pointed out that so far as the Sastri Award on
which the union has place reliance is concerned, no
where it is mentioned in the Award in the relevant
paragraph referred to above that canteen shall be
establishment by the management of the bank. Rather,
it has been stated that the staff shall be provided wi1h
canteen facility. Thrrefoii, it is contended that the
creation of the canteens is neither statutory, nor re-
gulatory. It is also pointed1 out that from the evi-
dence of the witness of the union itself it becomes
clear that the canteens are run by committees, though
consisting of the members of the staff of the bank
and the management has no direct control over the
some because the entire working of the canteens is
conducted and supervised bv the canteen committees
nnd the mfnaccment has no concern with the same. It
'<- s^hmitted <hat the bank has only starred giving
snV-idv to the canteen committees to run th^ caliteen
•md lms also allowed space and other benefits to the
r-i-n'epTi committee for the shake of pivin'r facility to
't<\ rmrtiovors, but neither the service of the canteen
"mTiiniippq is controlled bv the bank, nor Ihe bnnk
Tn<5 (Tirrct supervision over them. Tn this view of the
imt /*T it Vns bf-en submitted that the claim of the
i^rVm^rt inviiveri in this reference is not justified and
not fit to he nccepted.

7 Tn support of his contentions learned Advocate
annearin<r for the management has cited some deci-
"(im Tlr* first decision so cited is the case of Stafe
T^nk nf Inrm H Ors. v. State Bank
<<f TnrlH C'lntffi Fmplovees Union &
Ors . rrnnrteH in 2D00-T-LLJ--M41 In this
r- <jf- bv tiipif I nHships of the Hon'ble Supreme
rm.rt fcpiH thnt +he State Brmk hncT no nblWion to
mn nntc^Tis nnr) therefore w<is not obliged to absorhe
tin i—inti-̂ n r-mni'̂ veps "'ho wer? employed in such
hniifTip«i of the hnnk whf-e th* rin'f'Mis were vnt
"t^'ntorv Tt wn? in the context of the fact that the
ctr,t^ n-inV tinrl tiV^n ov^r ih? rnntivns under their
rtireot onntrni w^"n" fir" Trinnrmrn r'lm^er of Tnplo-
vrv<s \vn- 100 ;inH ofTif*r class of r-intrprm were riot
• ,V^ Titi-ii-r tTir dirert control of fhp h;mV. Therffrirr
j t ^ ^ , i^Pr, qnKmitfivi on this prinr'plc that h? d s e of

*h - -̂,-iirTTx-n i" this CPkc ilso U Simile to those nf

ihr- rnnti-fn emnlnvcs nf the Sfnte Bank of Tndi-i
vhr* were workine in fon-statutnrv cnteens. Tn this

connection it is significant to note that earlier against
a decision of the Hon ble High Court of Calcutta an
appeal was iiled before the Hon'ble Supreme Court
and when it was pointed out that similar matters were
still pending before this Inbunal, their Lordships of
the Hun ble Supreme Court ordered this Tribnual to
pass Award in one of the reference and if the parties
felt dissatisfied with the said Award they could ap-
proach the Hon'ble Supreme Court directly. How-
ever, there"was a bipartito settlement and the union
agreed that the bank shall absorb only those em-
ployees who were employed1 in the branches having
more than 100 employees. After the Award was
made by this Tribunal, the matter again went before
the Hon'ble Supreme Court and there it was held
'hat those canteen employees who were employed by
the local implementation committee as per the wel-
fare scheme v* ill not be treated as employees of the
Bank as the B;.'ik was not having an^ statutory or
contractual obligation or obligation arising out of an
award to run such canteen. But, the real point which
became the deciding factor in that case was that
the union itself had agreed to inter into an agree-
ment with the management and had accepted this
posi'ion. Accordingly, the matter was decided. There-
fore, the case of the St-ite Bank of Tndia1 has no pro-
per application in the present context.

8. Another decision in thib connection is the case
of Indian Petrochemicals Corporation Ltd. & Anr.
v. Shramik Sena and Ors., 1999(4) L.L.N. 49. In
this case the workmen engaged in the canteen of the
Corporation had prayed for regularisation which was
allowed by the Industrial Tribunal. The matter was
taken up befaore the Hon'ble High Court and there-
after it ultimately went to the Hon'blc Apex Court.
In this case their Lordships discussed the matter in
details and it was found that under the provisions of
sections 2(e) and 4<i of the Factories Act, 1948 pro-
visions for canteens was made s'aiutory and accor-
dingly canteens were established and from the very
inception of the canteens some workmen were en-
gaged. They continued.to work for a longer period
and when they started claiming their rcgularisation,
the dispute arose. While rhe matter was pending
before the Tribunal the workmen made a prayer to
the Tribunal to issue direction so that they are not
Gistuibed and dislodged from their service and accor-
dingly such a direction was issued. The Hon'ble
High Court while deciding The mat'er held that since
the workmen were in contmucd service for a pretty
lonj' time they would be regularised, hut some condi-
tions were also laid down. The matter ultimately went
before the Hon'ble Sunremc Court and their Lord-
shin- decided the matter in favour of the workman
and upheld their clfum of r^ularisation inspite of the
fact th;it there werr ce<1ain technical objections raised
on behalf of the management ir a counter appeal. It
was held by their Lord^hirw that "in this appeal, the
workmen have questioned the conditions that have
been imposed bv the Hi?h Court while directing re-
gularmtion ^ the workman. They emfend that nncc
the Court comes* to th^ conclusion thut the wo^kum
are in fact the emnlovfcs of the nr^ioement. there
is no ocrnssion to imnose these conditions. We are
unable to ngrep with thi" argument It rhrMid be
br>rn° in mind +W the imfnl nnr-nintm^nts of th°se
workmen nrc nn1 in nrmrrl iticc with *hr riile^ ITOV"TTI-
intj the ai>t>ointm<vit'; of the estobiishc-tT policy of
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iu^.iuiiLLeut ol Uic management, ihc, said icciuit-
nicn^ couiU ttiwj D« iu tuii.iavdiiuuji ui UJI; vuuous
iuuunjiy oiut-is mviuuuia LU^ retiei Vduoii poucy.
jruimcj. iiit icsjxiiiu^iii j j an uistiuincuiaiuy 01 mo
sww .urn lus d a ofiugduon iu conuiiu 10 tne ie-
quutiiicins ox Aiii. !•+ ana J.G ul ait t-OiibLiiuaon.
±n;>i>tie 01 me same liic services ul tne woiXineu aie
ucui^ legiuaiiseu Dy me Come not as a mauer ot
ligUi. 01 me woilynen unsing under any siaime but
wiin a view to eradicate unioir lauom piaLUCLj ana
m equuy to undo sociaJ injustice and as a measiuu of
labour wellaie. Ihciiefore, it is necessary t'hat rn tins
pioceas suuaole guidelines or conditions be laid down
at trie tune ot Courts issuing directions to regularise
the seivices ot the woikjnen so concerned depending
upon the tact oi each case. Tins UJUIL hiia consisten-
tly loliowed this practice in the earlier cases of re-
gularisation and we do noi find any ieasoii LO diller
Ironi the same. For tlw afoiesaid reasons, this appeal
also and ihe same is dismissed but with costs.
''.Further, their Lordships held' 1 hough the canteen
in the appellant's establishment is being managed by
engaging a contractor, il is also uo admitted fact that
the canteen lias been in existence from inception of
the establishment. It w also an admitted fact that
all the employees who were initially employed and
those inducted from time to time in the canteen have
continued to work hi the said canteen uninterruptedly.
The employer contends that this continuity of em-
ployment of the employees, in spite of there being
change of contractors, was due'to an ordci made by
the industrial Court, Thane, on 10 November 1994,
wlicrein the industrial Court held that these workmen
arc entitled to continuity of service in the same can-
teen irrespective of the changj in the contractor.
Consequently a direction was issued to the manage-
ment herein to incorporate clauses in the contract that
may be entered into with any outside contiactor to
ensure the continuity of employment of these work-
men. The management, therefore, contends that the
continuous employment of these workmen is not
voluntary. A perusal ot the said order of the Indus-
trail Court sho\*s that these workmen had contended
bcfoic the said Court 'hat the management was in-
dulging in an unfair labour practice and in fact they
were employed by the Company. They specifically
contended therein that they ar» entitled to con inue
in ths employment of the Company irrespective of ths
change in the con'racfor. The Industrial Court ac- '
cepted their contention as against the plea put forth
by the management herein. The employer did not
think it appropriate to ctnilcnqe this decision of the
Industrial Coim which has become final. This clearly
suggests that the management accep'cvl as a matter of
fact the resDondtient-workmcn arc permanent emp-
lovees of the manapement's canteen. This is a v r v
sionifjr-flnT fatet to1 ^ o w the Irnc mfurp of T^STI^'I-
dents employment. That apart, a perusal of the affi-
davits filed in this Court and the mntrnr' entered
into between the m^nn^ement and the contactor
clearly establishes :

fa) The canteen has been there since the incep-
tion of the nppellanfs fnctorv

lb) The workmen hsvo been cmnlnved lor lontr
vcav md despite CTIP ÎTO nf contractors the
worker": have continued to rt-1 cronloved n
the canteen,

(c) Tho premises, furniture, fixture, fuel, elec-
tricity, utensils, etc. havs been provided by
the appellant.

(d) The wages of the canteen workers have to
be rerniDur^ed by the appellant.

(e) The supervision and control on the canteen
is exercised Dy the appelJaut through its
authorised oiheer, as can be seen irom the
various claut.es of toe contract between the
appellant and tire contractor.

(f) The contractor is nothing but an agent of a
Manager ot the appellant, who works com-
pletely under tho supervision, control and
directions ot the appellant.

(g) The workmen have the piofection of conti-
nuous employment in the establishment.

Considering these factors cumuliUivoly, in addition
to the tact thai the canteen hi the establishment of the
management is a statutory canteen. We are of the
opinion that in the instant case, the lesponaent-work-
raen aie m tact the workmen of the appellant-manage-
ment. "The Contractor in the present caj>e was engag-
ed only for the purpose of record." Accordingly, the
regularisauon ot the canteen workers was upheld by
their Lordships.

9. In mis connection it is contended on behalf of
the management that since in the case above, the
canteen was statutory canteen under the Factories Act
and die service of the canteen employees were conti-
nued for a pretty long time, their Lordships of the
lion'bk Supreme Court allowed their rcgularisation.
But, this is not the fact in the present reference. Here
the canteens are managed by the canteen committees
and neither they have been appointed by the Bank,
nor their services are controlled and supervised by the
Bank and therefore the canteen employees are not
entitled to rcgularisation.

10. Another case cited en behalf of the manage-
ment is the ca"c of employers in relation to the mana-
gement of Reserve Bank of India v. their workmen,
AIR 1996 SC 1241. In this case their Lordships
cf the HorTb'c Supreme Court held that the relation-
ship of employer and employee did not exist between
the Bank rind the workman and therefore the work-
men weu not the employees of the Reserve Bank.
Ft wrs hclci by their Lordships that when R.B.I. was
not legally obliged to run canteens, nor has effective
control to si pervisc the work done by canteen emp-
loyees, they were not entitled to rcgularisation.
L:arncd Advocate for the management has accord-
ingly submitted that the following the decision in this
case in :i i eceni judgement of the Hon'ble Apex Court
the chira of the workman in the present reference
can not be allowed because in this case also there is
evidence to show that the canteens are not statutory,
nor the employees have been employed by the Bank
directly, lather they have been engaged by the can-
teen committees and the services of these workmen
are also not directly controlled and supervised by the
B-ink. Therefore, they are not entitled to their
claim,

11. On the other hand, some decisions have been
cited on behalf of the workmen. Earlier a decision
was cited which was a judgement of the Hon'ble
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Madras High Court in the case of Indian Overseas
Staff Canteen Workers Union v. Indian Overseas
Bank & Anr. In a similar situation where the
employees of the canteen of the branches of the
present Bank had claimed their regularisation and
the Hon'ble High Couii had allowed their claim up-
holding the Award of the Tribunal. It is therefore
contended that in view of the fact that in the same
Bank when the claim of other employees in a diffe-
rent region had been allowed, there does noL appear
to be any justification in refusing the claim of the
present workman. However, when this decision was
cited an objection was raised on behalf of the mana-
gement that the said judgement of the Hon'ble High
Court of Madras was challenged before the Hou'ble
Supreme Court and the matter was not finally decid-
ed and therefore it cainot be made basis for deciding
the present reference. But, intcrcstiugly, fhe matter
has been finally decided by their Lordships of the
Honblc Supreme Court in the case of Indian Over-
seas B.mk v. I.O.B. Staff Canteen Workers Union &
Anr., JT 2000(4) SC 503. Their Lordships after
discussing the various aspects of the case have ulti-
mately accepted the contention of the workman and.
held as follows :—

"20. The factual findings recorded by the Tri-
bunal and the Division Bench as also the
materials relied upon therefor, have been
already act out in detail, supra and it is
unnecessary to refer to them in greater
detail once over again. The canteen in
question was being run from 1-1-73 and.
even before that indisputably, the Bank
itself had arranged for running of the same
through a contractoi and similar arrange-
ment to run through a contractor was once
again made by the Bank on its closure on
26-4-90, though after a period of some
break from 21-10-92. Besides this, the
nature and extent of assistance, financial
and otherwise in kind, provided which have
been enunciated m detail, would go to
establish inevitably that the Bank has un-
mistakably and for reasons obvious always
undertaken the obligation to provide the
canteen services, though there may not be
any statutory obligation and it will be too
late to contend that the provision of can-
teen had not become a part of the service
conditions of the employees. The mate-
rials placed on record also highlight the
position that tin; Bank was always con-
scious of the fad that the provision and
availing of canteen services by the staff
are not only essential but would help to
contribute for the efficiency of service by
employees of the Bank. That is, was res-
tricted to the employees only, that the sub-
sidy rate per employee was being also pro-
vided, and the working hours and days of
the canteen located in the very Bank build-
ings were strictly those of the Bnak and the
further fact that no part of the capital re-
quired to run the same was contributed by
anybody self, either the Promoters or the
staff using the canteen are factors which
strengthen Ihe claim o( the workers. It
was also on evidence that the canteen

workers were enlisted under a welfare fund
tcheme of the Bank besides making them
eligible for periodical medical check up
by the doctors of the Bank and admitting
them to the benefits of the Provident Fund
Scheme. The cuinulafive effect of all such
and other fact noticed and considered in
detuil provided sufficient basis for record-
ing its findings by Tribunal as well as the
Division Bench of the High Court ultima-
tely to sustain the claim of the workers, in
this case.

21. The learned Single Judge seems to have not
only overlooked certain relevant material
but by adopting a negative approach had
belittled the relevance and importance of
several vital and important factual aspects
brought on record. If on the facts prov-
ed, the findings recorded by the Tribunal
are justified and could not be considered to
be based upon no evidence, there is no
justification for the, High Court in exercis-
ing writ jurisdiction to interfere with the
same. The promoters of the canteen be-
ing permanent employees in the service of
th- Bank, permitted to run the canteen, by
merely being in control of the day-to-day
affairs of the canteen, the Bank cannot
absolve of its liabilities when it was really
using the canteen management as its ins-
trumentality and agent. The clock apart
the 'voice definitely is that of Jacobs'. Con-
sequently, we could neither find any error
of law or other vitiating circumstances in
the judgement of the Division Bench nor
any infirmities in the process of reasoning
or gross unreasonableness and absurdities
in the conclusions arrived at to restore the
Award so as to justify and warrant our in-
Jerfmncc in the matter.

22. The claim of the appellants to consider the
que^ion of awarding compensation than to
allow them to be reinstated,does not also
appeal to us. The canteen services have
to be necessarily provided throughout for
(he stpfl and the Bank can always utilise
the services of the workers for the purpose
and there is no justification to deny them
of the bard earned benefits of their ser-
vice."

12. It is significant" to note that while deciding the
ca!-j of Indian Ovtvsea1? Bank and their workman,
the Hon'bfc High Court of Madras dealt with certain
other caxs including tlie case of M.R.R. Khan v.
Union of India, 1990 Supp. SCC 191 in which it was
observed by their Lordships that the canteens could
be classified into three categories :—

(1) Statutory canteens which are required to
be provided compulsorily in view of Sec-
tion 46 of the Factories Act, 1948;

(2 I Nori statutory recognised canteens—such
canteens are established with the prior ap-
proval and recognition of the Railway
Board a> per the procedure detailed In the
Railway Establishment Manual and
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(3) Non-statutory non-recognised canteens—
these are canteens established without the
prior approval or recognition of the Rail-
way Board.

It was held by their Lordships that so far as the
employees of the third category of canteens are con-
cerned, they were not entitled to claim the status of
railway servant. It was further held by their Lord-
ships of the Hon'ble Supreme Court in the case of
All India Railway Institute Employees' Association v.
Union of India, 199(H2) SCC 342 that "they are
established as per of the work welfare measure for
the railway staff and the kind of activities they con-
duct depend, among other things, on tile fnnds avail-
able to them, the activities having been tailored to
the budgets. If the cost of activities goes beyond the
means they have to be curtailed. On these facts
this Court held that the staff-members employed by
the Railway institutes]clubs are not the employees of
the Railways." Their Lordships of the Hon'ble
Madras High Court also considered some other cases
and quoted the observation of their Lordships of the
Hon'ble Supreme Court which is as follows :

"We, therefore, hold that the assumption made
by the Tribunal that the instant case clear-
ly falls within the ratio laid down by this
Court in MMR Khan case, is totally un-
justified and incorrect. On the facts of
this case, in the absence of any statutory
or other legal obligation and in the absence
of any rigttf in the Bank to supervise and
control the work or the details thereof in
any manner regarding the canteens, it
cannot be said that the relationship of
master and servant existed between the
Bank and the various persons employed in
three types of canteens. . . ."

13. In a case of Pariinal Chandra Raha & Ors. v.
Life Insurance Corpn. of India & Ors., 1995 Supp.
(2) SCC 611 their Lordships of the Hon'ble Sup-
reme Court made certain significant observations.
This case also related to the claim of the canteen
employees regarding their absorption by the Cor-
poration and parity of pay with regular employees
of the Corporation. Their Lordships observed that
infrastructuie for running the canteen viz. the pre-
mises, furniture, electricity, wafer etc. were supplied
by the Coipn. The canteen service was admittedly
essential for the efficient working of the employees
and officers of the Corporation. The functioning
hours of the canteens were also fixed by the Cor-
poration. The employees of the Corporation had
all along being making complaints about the poor
and inadequate service rendered by the canteen to
them only to the Corporation and the Corporation
had been taking steps to remedy the defect in the
canteen service. Further, whenever there was a
temporary break-down in the canteen, service, on
account of agitation or strike of the canteen wor-
kers, it was the Corporation which had been taking
active interest in getting the dispute resolved and
the canteen workers also looked upon the Corporation
as their real employer and Joined the Corporation
as a party to the industrial dispute raised by them.
In the circumstances, their Lordships uf the Hon'ble

Supreme Court held from the statute law and case
law that the following principles emerged :—

(1) Canteen maintained under the obligatory
provisions of the Factories Act for the
use of the employees became a part of the
establishment and. the workers employed
in such canteen are employees of the
management.

(2) Even if there is a non-statutory obligation
to provide a canteen, the position is the
same as in the case of statutory canteens.
However, if there is a mere obligation to
provide facilities to run a canteen, the can-
teen does not become part of the establish-
ment.

(3) The obligation to provide canteen may be
explicit or implicit. Whether the provi-
sion of canteen services has become a part
of the service conditions or not, is a ques-
tion to be determined on the facts and
circumstances in each case.

(4) Whether a particular facility or service lias
become implicitly a part of service condi-
tions of the employees or not, will depend,
among others, on the nature of service/
facility, the contribution the service in
question makes to the efficiency of the
employees and the establishment, whether
the service is available as a matter of right
to all the employees in their capacity as
employees and nothing more, the number
of employees employed in the establish-
ment and the number of employees
who avail of the service, the length of
time for which the service* has been conti-
nuously available, the hours during which
it is available, the nature and character
of management, the interest taken by the
employer in providing, maintaining, super-
vising and controlling the service, the con-
tribution made by me management in the
form of infrastructure and funds for making
the service available etc.

Considering the facts of the case their Lordships
further observed that in the circumstances of the
case, the canteens of the respondent Corporation
became a part of the establishment of the Corpora-
tion. The canteen committees, the cooperative socie-
ties and the contractors engaged from time to time
are in reality the agencies of the Corporation and
are only a veil between the Corporation and the
canteen workers. Therefore, the canteen workers, in
fact, are the employees of the Corporation

14. Taking this in mind and considering the facts
and circumstances appearing hi the present reference.
it becomes abandantly clear that the canteens in the
present case have- also become a frut and parcel of
the establishment, because under the Sastri Award
the management was required to provide canteen
facility to the employees and the management also
decided to provide canteen to all the branches hav-
ing 20 or more employees in the branch and also
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provided fund for running canteen. The manage-
ment also provided premises and infrastructure for
running the canteen and though the canteens are
not run under the management directly, it is being
run by the canteen committees constituted by the
staff of the Bank. Therefore, k* h very difficult
to accept that the canteen employees are not the
employees of flic Bank and its establishment. On
this very ground the Tribunal at? Madras upheld tllic-
claim of the employees against this \iery employer
and the Award of the Tribunal was also upheld
by the Hon'ble High Court at Madras and subse-
quently by their Lordships of the Hon'ble Supreme
Court. The facts of botlh the cases are practically
similar and it does nor appear to be just and proper
that there should be "discrimination between the
two sets of similar employees in Iwo different region
of the country under the same Bank having control
over all the region and different office in the country.

15. However, it was contended on behalf of the
management that since a different view was f.iken by
their lordships of the Hon'ble Supreme Court in a
similar case of State Bank of India (supra), which
was an earlier decision of a Division Bench and since
the decision of the Indian Overseas Bank v. Can-
teen Employees (supra) is a later decision, Lhe prin-
ciple is that the earlier decision should prevail. So
far as the principle is concerned, there cannot be
any dispute about it. But, at tht- same time it is
to be kept in mind that the principle; of natural
justice has to be borne in mind while dealing with
such matters concerning the welfare of the work-
men. Since a decision is available to support the
claim of the workmen under the same Bank for a
different region, there is no question of arriving at
a different conclusion and holding a different view
in this matter.

16. Considering the circumstances discussal above,
it becomes clear that the claim of the workmen in
(his case is justified and fit to be allowed. However,
so far as the difficulty of the management is concern-
ed, it may be that the mamgement for the present
may not have vacancy to accommodate these em-
ployees in their regular cadres and therefore it will
be difficult to ask the management of the Bank to
regularly appoint them in the regular cadre. But, the
Bank itself can rectify the mistake by creating a
separate cadre of canteen employees in Class-IV
with the same scale of pay which is available to
the Class-IV employees of the Bank. The Bank
will start making payment to fhe workmen n̂ the
scale of pay applicable to the employees of Class-IV
in the Bank and shall alsd make payment to them with
effect from the date of reference i.e. 8th April, 1994.
These reliefs shall be avaihble to al] tho^; canteen
employees from amongst tlhe pennns enumerated in
the reference who rre yet to be ndjusted in the
Bank, because if has been stated tint some nf them
have already been adjusted

17. Accordingly the reference is answered in
favour of the workmen.

rteed, Kolkata,"

The 1st March, 2001.

B. P. SHARMA, Presiding Officer

New Delhi, the 23rd .March, 2001

S.O. 785.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the
CenliTl Government hereby publishes the Award
<.>f lhe Cc.rrul Government Industrial Tribunal L. C.
C'hsMinbi c-a s^own in the A'inexure in the Industrial
D'spute between the employee in relation to the
rn.inag.-rnent of M|s. I.B.P. Co. Ltd. and their work-
men, which was received by the Central Government
on 19-3-2001.

[No. L-3OO]2|8|97-IR(GJ)1
S. S. GUPTA, Under Secy.

ANN Li.NUKE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, CHENNAI

Monday, lhe 5th March. 2001

PREShNT :

K. Karthikeypn.—Presiding Officer.

Industrial Di pute No. : 495|2001

(T.N. I.D. No. 65/98)

BETWEEN

Tile General Secretary,
I.B.p. F.rap. Union,
Chennai. . . Claimant^ Party

AND

T{ie Manap:, (P & 1R)
I.B.P. Co. Ltd,
Chennai. . . Management! |I1 Party

APPEARANCE :

For the Claimnn'.—Sri Fredrick Castro, Advo-
,cate.

For the Management.—Mlu. Paul & Paul Anand
David, Advocate,

REFERENCE :

Order No. L-30012l8l97-Coal I,dt. 18127-3-98
Qovf. of India Ministry of Labour, New
Delhi.
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AWARD

This disrpute originally referred to Tamil Nadu
Industrial Tribunal for adjudication by the Labour
Court, Govl. of India, and was taken on file by that
Tribunal as I.D. No. 65|98. Both the parties enter-,
ed appearance through respective counsel and filed
their Claim Statement and Counter Statement res-
pectively. The xerox copy of the documents also
filed on behalf of the I Party[Claimant there. When
the matter was pending there in that Tribunal, the II
Party Management filed their documents and as per
orders of the Ministry this case was transferred from
the file of Tamil Nadu Industrial Tribunal to the file
of this Tribunal.

On receipt of the records of this case, this indus-
tral dispute has been tuken on file in this Industrial
Tribunal as I.D. No. 495|2001 and notices were
ordered to be sent to the representative of I Party
Union and the counsel appearing for the II Party
Management by Registered Post with acknowledge-
ment due informing iliat ihc matter has been trans-
ferred to this Tribunal, with a direction to appear in
this Tribunal witli their respective parties to proceed
with enquiry.

The Registered nonets sent to the counsel on
either side were duly served for today's hearing and
the postal acknowledgement;' were received.

2. When the matter ^a.s taken up today, the ag-
grieved woikman mentioned in the Schedule of re-
ference one Sri S. Jayagopi representing the I Party|
Claimant appeared in Court and filed a memo. The
copy of that memo was served on the counsel for the
II PiirtylManagernent appeared in Court. In the
memo filed by the Workman [Petitioner, it is stated
that the Petitioner does not want to pursue the in-
dustrial dispute und wants to withdraw the same. It
is further requested in ttm memo to dismiss this
industrial dispute as withdrawn.

3. On » penual of the records m this case, it is
seen that this aggrieved workman has signed the
Claim Statement along with the Geneial Secretary of
the Claimant Union. After hearing the counsel for
the Respondent present in the Court and also this
Petitioner Workman, the memo submitted by the
Petitioner workman has been recorded. As the
Petitioner himself does not want to pursue the indus-
trial dispute between himself and the Management
and requests the Tribunal to dismiss this dispute as

withdrawn, an award is passed holding that no dis-
pute exists between the parties at present and the
industrial dispute referred to in the Schedule of re-
ference is dismissed as withdrawn. No Cost.

(Dictated to the Stenographer and transcribed and
typed by him and corrected and pronounced by me
in The opsn court on this day, the 5th March, 2001.)

K. KARTHIKEYAN, Presiding Officer

New Delhi, the 23rd March, 2001

S.O. 786.—In pursuance of Section 17 of the In-
dustrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the Central
Government Industrial Tribunal, No.-l, Dhanbad as
shown in the Annexure in the Industrial Dispute bet-
ween the employers in relation to the management of
M/s. IISCO and their workman, which was received
by the Central Government on 20-3-2001.

[No. L-2O012|455!93-IR(C-D]

S. S. GUPTA, Under Secy.

ANNEXURE

BEFORE 1HE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. I, DHANBAD

In the matter of a reference under section 10(1)-
(d)(2A) of the Industrial Disputes Act,
1947.

Reference No. 20 of 1995

PARTIES :

Employers in relation to the management of
Oiasnalla Colliery of M/s. IISCO Ltd.
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Their Workmen

FRESENT :

Shri Sarju Prasad, Presiding Officer.

APPEARANCES:

For the Employers : Shri B. Joshi, Advocate,

For the Workmen : None.

STATE : Jharkhand. INDUSTRY : Coal.
Dated, the 5th March, 2001

AWARD

By Order No. L-20012(455)|93-I.R. (Coal-I)
dated the 7th February, 1995 tlie Central Government
in the Ministry of Labour has, in exercise of the
powers conferred by clause (d) of sub-section (I)

and sub-section (2A) of Section 10 of the Industrial
Disputes Act, 1947, referred the following dispute for
adjudication to this Tribunal :

"Whether the action of the management of Chas-
naUa Colliery of M|S. IISCO Ltd. in showing
discrimination to 18 Tyndals trom 1-7-91
relating to their promotion is justified? H
not, to what relief the workmen is entitled?"

2. In this case several adjournments were given to
the concerned workmen, but since 19-1-2000 neither
the sponsoring union nor the, concerned workmen are
appearing before this Tribunal to take any further
step. It, therefore, appears that neither the sponsoring
union nor the concerned workmen are interested to
contest the case.

3. In such circumstances I render a 'No Dispute'
Award in this reference case.

SARJU PRASAD, Presiding Officer
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