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PART II—Section 3—Sub-Section (ii)

Statutory Orders and Notifications Issued by the Ministries of the Government of India
(other than the Ministry of India)

MINISTRY OF FINANCE

(Department of Revenue)

OFFICE OF THE COMMISSIONER OF

CENTRAL EXCISE

Maduru, the 2nd August, 2001

No 04|2001-Customs (N.T.)

SO. 2139—-In exercise of the powers
conferred on me under section 9 of the Cus-
toms Act, 1962 (52 of 1962) read with Noti-
fication No 33194 Customs (NT) dated
1-7 94 of the Government of India Ministry
of Finance, Department of Revenue, New
Delhi. I hereby declare Thiruvambalapuram
Village, Radhapuram Taluk, Tirunelveli District.

in the State of Tamil Nadu to be a
warehousing station under the Customs Act
1962 (52 of 1962) for the purpose of setting

(4441)2497 GI/2000
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up of 100 per cent Export Oriented Under-
takings,

l[File C. No. IV|16|75|2001-T.2]
N. SASIDHARAN, Commissioner

Madurai, the 8th August, 2001

No. 05|2001-Customs (N.T.)

S.O. 2140.—In exercise of the powers
conferred on me under section 9 of the Cus-
toms Act, 1962 (52 of 1962) read with Noti-
fication No. 33|94-Customs (NT) dated
1-7-94 of the Government of India, Ministry
of Finance, Department of Revenue, New
Delhi, I hereby declare Kumbikulam Vi.Ua^e,
Radhapiiram Taluk, Tirunelveli District in
the State of Tamil Nadu to be a warehousing
station under the Customs Act, 1962 (52 of
1%2) for the purpose of setting up of 100
per c:nt Export Oriented Undertakings,

[File C. No. TV|16|95|2001-T.2.J
N. SASIDHARAN, C o ^ i ^ t v -

Madurai, the 8 th August, 2001

No. 0612001-Customs (NT)

" S.O. 2141.—In exercise of the powers
conferred on me under section" 9 of the Cus-
toms Act, 1962 (52 of 1962) read with Noti-
fication No. 33|94-Customs (NT) dated
1-7-94, of the Government of India, Ministry
of Finance, Department of Revenue, New
Delhi, I hereby declare Thamaraikulam
Village, Agastheeswaram Taluk, Kanya-
kumari District in the State of Tamil Nadu to
be a warehousing station under the Customs
AcL 1962 (52 of 1962) for the purpose of
setting up for 100 per cent Export Oriented
Undertakings.

(File C. No. IVH6'95I2OO1-T.2]
N. SASIDHARAN, Commissioner

Madurai, the 8 th August, 2001

No. 0712001-Customs (N.T.)

S.O. 2142.-—In exercise of the powers
conferred on me under section 9 of the Cus-
toms Act, 1962 (52 of 1962) read with Noti-
fication No. 33|94-Customs (NT) dated
1-7-94 of the Government of India, Ministry
of Finance, Department of Revenue, New
Delhi, I hereby declare Uchapatti Village,
Thirumangalam Taluk, Madurai District in
the State of Tamil Nadu to be a warehousing
station under the Customs Act, 1962 (52 of
1962) for the purpose of setting up of 100
per cent Export Oriented Undertakings.

(File C. No. TV|16)9712001-T.21

N. SASIDHARAN, Commissioner
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Madurai, the 8th August, 2001

No. 812001-Customs (N.T.)

S.O. 2143.—In exercise of the powers
conferred on me under section 9 of the Cus-
toms Act, 1962 (52 of 1962) read with Noti-
fication No. 33|94-Customs (NT) dated
1-7-94 of the Government of India, Ministry
of Finance, Department of Revenue, New
Delhi, I hereby declare Kcelavallanadu
Village, Srivaikundam Taluk, Tuticorin Dis-
trict in the State of Tamil Nadu to be a ware-
housing station under the Customs Act, 1962
(52 of 1962) for the purpose of setting up
of 100 per cent Export Oriented Undertakings.

ftFile C. No. IV|16|98|2001-T.2]

N. SASIDHARAN, Commissioner

(Department of Economic Affairs)

(Banking Division)

New Delhi, the 1st August, 2001

S.O. 2144.—In exercise of the powers
conferred by clause (e) of Section 19 of the
State Bank of India, Act, 1955 (23 of 1955),
the Central Government, hereby nominates
Shri S. K. Purkayastha, IAS (AM:69), Addi-
tional Secretary (Financial Sector) Ministry
of Finance, Department of Econotr>ic Affairs
(Banking Division), New Delhi as a director
on the Central Board of State Bank of India
with immediate effect and until further orders.

i[F. No. 9|8|2000-B.O.T.(i)]
RAMESH CHAND, Under Secy.

New Delhi, the 1st August, 2001

S.O. 2145.—In exercise of the powers
conferred by clause (c) of sub-section (1) of
Section 6 of the Industrial Development Bank
of India Act, 1964 (18 of 1964), the Central
Government, hereby nominates Shri S. K.
Purkayastha, IAS (AM: 69), Additional
Secretary (Financial Sector), Ministry of
Finance, Department of Economic Affairs
(Banking Division), New Delhi as a direc-
tor on the Board of Directors of Industrial
Development Bank of India with immediate
effect and until further orders.

(F. No. 9|8|2000-BO.I.(ii)l

RAMESH CHAND, Under Secy.
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New Delhi, the 1st August, 2001

S.O. 2146.—-In exercise of the powers
conferred by clause (d) of sub-section (1) of
Section 6 of the National Bank for Agricul-
ture and Rural Development Act, 1981 (61
of 198]), the Central Government, hereby
nominates Shri S. K. Purkayastha, IAS
(AM:69). Additional Secretary (Financial
Sector), Ministry of Finance, Department
of Economic Affmrs (Banking Division),
New Delhi as a director on the Board of
Directors of National Bank for Agriculture
and Rural Development with immediate effect
and until further orders.

(F. No. 9!8!2000-B.O.I.(iii)l
RAMESH CHAND, Under Secy.

(Insurance Division)

New Delhi, the 17th August, 2001

S.O. 2147.—In exercise of the powers conferred
by Section 4 of the Life Insurance Corporation Ac",
1956 (31 of 1956), the Central Government hereby
appoints Sh. S. K. Purkayastha, Additional Secretary
(Financial Sector), Department of Economic Affairs,
Ministry of Finn.icc as Member on the board of
Life Insurance Corporation of India with immediate
effect till further order, vke Dr. Adfirsh Khhore.

[F. No. 15/6/2001-Ins. V]
G. BHUJABAL, Director

MINISTRY OF COMMERCE AND INDUSTRY

("Department of Commerce)

New Delhi, the 6th August, 2001

S.O. 2148.—In exercbe of the powers conferred by the
Subsection (1) of Section 7 of the Export (Quality Control
and Inspection) Act, 1963 (22 of 1963), the Central
Government hereby recognises for a period of three yeari
from th$ date of publication of this notification, M/s Theru-
peutics Chemical Research Corporation located at KHB
Colony, Thilak Nagar, Cantonment, Bcllary-583104 and
having their rejiistered office at Shiv Industrial Estate, 2nd
Floor, Krjnti Veerabhai, Bal Mukand Road, Near Byculla
Goods Depot, Bombay 400 012 as an Agency for the ins-
pection of minerals and ores (GroupTI) namely Iron Ore,
tpecified in the Schedule annexed to the Ministry of Com-
ncrce Notification 3975 dated 20th December 1965, prior
o expert subject to the followng condtions, namely :—

fi) that M|s. Therapeutics Chemical Research Cor-
poration, Bellary shall ;ilve adequate facilities to
the officers nominated by the Export Inspection
Council in this behalf to examine the method of
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lnepection followed by them in granting the certi-
ficate of inspection under Rule 4 of the Export of
Minerals and Ores (Group I) (Inspection). Rulei,
1965:

(ii) that M|i. Therapeuties Chemical Research Cor-
poration, Bellary in the performance of their
nlnction under this notification shall be bound toy
such directives as the Director (Inspection and
Quality Control) may give in writing from time to
tfcht.

£File No. 5|13|2001-EI&EP]
RAJ SINGH, Dy. Secy.

MINISTRY OF HUMAN RESOURCE

DEVELOPMENT

(Department of Sec. & Higher Education)

New Delhi, the 3rd August, 2001

S.O. 2149.—In pursuance of sub-rule (4) of
Rule 10 of the Official Language (Use for Official
Purposes of the Union) Rules, 1976, the Central
Govt. hereby notifies following 13 Kendriya Vidya-
layas under the Ministry of Human Resource Deve-
lopment (Deptt. of Sec. & Higher Education) more
than 80% Staff of wliich has acquired working know-
ledge of Hindi :—

1. Kendriya Vidyaiaya No. 1,
Akhnoor,
Distt. Jammu—181 201.

2. Kendriya Vidyalaya No. 2,
Pathankot,
Army Area—145 001.

3. Kendriya Vidyalaya No. 3,
Amritsar, Narayanagarh,
New Cantt.,
Amritsar—143 006.

4. Kendriya Vidyalaya,
Yol Cantt.,
Distt. Kangra—176 052.

5. Kendriya Vidyalaya No. 2,
Akhnoor Tanki No. 4,
Toda Cfimplex—181 201.

6. Kendriya Vidyalaya No. 1,
Shrinagar,
Badami Bagh Cantt.,
Batwara—190 004.

7. Kendriya Vidyalaya,
D.V.N.,
Gurdaspur—143 530.
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8. Kendriya Vidyalaya,
Nungalsur,
Distt. Gurudaspur—145 101,

9. Kendriya Vidyalaya,
Bhanala,
Area Shahpur,
Distt. Kangra.

10. Kendriya Vidyalaya*
Sanjuwa,
(Kaluchak)—180 010.

11. Kendriya Vidyalaya,
Jamuna Colliery,
Distt. Shahdol (M.P.).

12. Kendriya Vidyalaya,
N.T.P.C. Jamnipali,
Distt. Korba (Chhattisgarh).

13. Kendriya Vidyalaya No. 1,
Bhusawal Ordnance Factory Residential
Area,
Bhusawal -425 203.

[No. 11011-9/2001-O.L.U]
D. P. BANDOON1, Director (O.L.)

MINISTRY OF SHIPPING

(Shipping Wing)

New Delhi, the 14th August, 2001

S.O. 2150.—In pursuance of Sub-Section (1) of
Section 4 of the Lighthouse Act, 1927 (No. 17 of
1927) read with Rule 4 of the Central Advisory
Committee for Lighthouses (Procedural) Rules, 1976,
the Central Government hereby makes the following
amendments in the Government of India, Ministry
of Surface Transport (Shipping Wing's) Notification
No. LH-11016/3/200O-SL dated 22nd March, 2001.

In the said notification dated 22nd March, 2001,
for the existing entries at S. No. 11 and 15, the
following entries shall be substituted, namely :—

(11) Oapt. J. S. Gill, Representative
The Co. of Master of Company of
Mariners of India, Master Mari-
Mumbai. ners of India.

(15) Captain Satish Seth, Representative
General Manager—Projects of ASSOCHAM.
Shahi Shipping Ltd.,
Baroda Street,
Mumbai—400 009.

[ F. No. LH-11016/3/2000-SL ]
MUNSHI RAM, Under Secy.



4447-



444« . THE GAZETTE OF INDIA : AJUGUST^^^OOl/BHADRA 3, 1923 [PART H—SEC. 3(ii)]

MINISTRY OF INFORMATION &
BROADCASTING

New Delhi, the 13th June, 2001

S.O. 2151.—In exercise of the powers
conferred by sub-section (1) of Section 5 of
the Cinemotograph Act, 1952 (37 of 1952)
read with rules 7 and 8 of the Cinematograph
(Certification) Rules, 1983 and in supreses-
sion of this Ministry's earlier Notification on
the subject, the Central Government is
pleased to reconstitute the Mumbai advisory
panel of the Central Board of Film Certifica-
tion and to appoint the following persons as
members of the said panel with immediate
effect for a period of two years or until further
orders, whichever is earlier;

1. Shri Prashant Damplc
2. Shri Satish U. Pulckar
3. Adv Ashish Shelar
4. Shri Gajanan R. Ghuryc
5. Shri Mahesh Kothare
6. Shri Vinod Pawar
7. Shri Arun Jain
8. Shri Sriprakash Menon
9. Shri Sunil Aggarwal

10. Shri Rakesh K. Upadhyay
11. Mrs. Vaijayanti Kulkarni Apte
12. Adv Sahityalaxmi Deshpandc
13. Mrs. Jyoti P. Alvani
14. Miss Sangita L. Pawar
15. Mrs. Ujwala Mishra
16. Smt. Hemlata Deepak
17. Smt. Vasanti Muzumdar
18. Dr. Rupa Patel
19. Smt. Vandana Vitankar
20. Mrs. Rita Makwana
21. Shri Raj Dutta
22. Shri Vijay Bahadur Chandra
23. Shri Charu Dutta Acharya
24. Shri Sridhar Phadke
25. Shri Shanti Dcv
26. Smt. Laishri Mcma Devi
27. Shri Vidhyadhar Nimkar
28. Shri Sudhrr Nondgaonkar
29. Smt. Ncela Upadhye
30. Capt. Yogesh Dubey
31. Mrs. Saroj Sharma
32. Shri Sabir Nirban
33. Shri Vivendra Rajkishore Tripathi
34. Shri Iffekhar Khan
35. Shri Vilas P. Khanolkar

36. Shri Vinay Kumar Sinha
37. Shri Vitthalsing Mahipatsing Rajput
38. Shri Kasambhai Sorathia
39. Smt Shuchi S Halwasia
40. Shri Sharad C Shah
41. Smt Hema A Shukla
42. Shri Arun Jothadi
43. Dr (Mrs) Suman Jain
44. Shri Bhagat Hargovindars Mehta
45. Mrs Rani Kailash Poddar
46. Shri Bharat Karande
47. Dr. (Mrs) Kirtida Ramesh Mehta
48. Shri Jayesh B Shah
49. Smt Parul Pinakin Mehta
50. Shri Navratanmal Surana
51. Mrs Kranti Arun Sathe
52. Shri Shankar Khandelwal
53.. Shri Iqbal Syed
54. Shri Bhalchandra Trivedi
55. Ms Alka Pandya
56. Ms Atima Mankotia
57. Ms Hiroo Mirchandani
58. Smt Bonani Das Gupta
59. Shri Kundan Vyas
60. Shri Dr Ajay Kothari
61. Smt Monica Burman
62. Smt Padmaja Phenny Joglekar
63. Ms Pratima L. Doshi
64. Smt Subhangi Ajit Tendulkar
65. Ms Promila Srivasthava
66. Smt Usha Mehta
67. Ms Vidya Hegdc
68. Ms Gita Menon
69. Ms Rauf Ahmed
70. Shri Ali Reza Rizvi
71. Shri Jaidcv Hathangadi
72. Shri Shekar Sen
73. Ms Devyani Khankhoie
74. Shri Ram Kelkar
75. Shri Subash Desai
76. Ms Nccla Upadhyaye
77. Shri Kailash Morarka
78. Shri Manoj Dubey
79. Shri Narendra Sharma (Dr.)
80. Shri Sameer Desai
81. Sin Kokila Bhatt
82. Smt Leena Sen
83. Smt M Waghmare
84. Smt Shaila Hirekar
85. Smt Usha Thakkar
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86. Smt Veena Prabhu
87. Smt Dina Ramakrishna
88. Ms Rekha Hatolkar
89. Ms Sangeetha Ohri
90. Shri N M. Alimchandani.

IF. No. 809|2]200O-F]C]
RAJESH SHARMA, Desk Officer

New Delhi, the 13th June, 2001

S.O. 2152.—In exercise of the powers
conferred by sub-section (1) of Section 5 of
the Cinematograph Act, 1952 (37 of 1952)
read with rules 7 and 8 of the Cinemato-
graph (Certification) Rules, 1983 and in
supersession of this Ministry's earlier Noti-
fications on the subject, the Central Govern-
ment is pleased to reconstitute the Cuttack ad-
visory panel of the Central Board of Film
Certification and to appoint the following per-
sons as members of the said panel with im-
mediate effect for a period of two years or
until further orders, whichever is earlier :—

1. Shri Sanjeeb Mohanty
2. Shri Jayaprakash Mohanty
3. Shri Narayan Prasad
4. Smt. Banalata Mishra
5. Shri Suresh Panda
6. Smt. Namita Panda
7. Shri Parmod Kumar Mohpatra
8. Ms. Prativa Ray
9. Mrs. Anima Das

10. Ms. Krishna Satpathy
11. Smt. Padmalaya Gorabadu
12. Smt. Sabita Routray
13. Smt. Premlata Khuntia
14. Shri Jagabandhu Mishra
13. Shri Narayan Chandra Ray Mohapatr*
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16. Dr. Nagendra Pradhafl
17. Shri Ramesh Chandra Tripathy
18. Ms. Asima Basu
19. Shri Bijay Mohanty
20. Shri Subash Das
21. Shri Gangadhar Pradhan
22. Shri Akshya Mohanfy Kasfiyap
23. Shri Sarat Pujari
24. Dr. Jatin Nayak
25. Shri Asim Basu
26. Ms. Nibedita Sctrdder
27. Ms. Jharana Das
28. Ms. Kukumina Das
29. Ms. Sakuntala Panda
30. Mrs. Adyasha Satpathy
31. tk. P. Yasodhara
32. Dr. Shaftker Lai Purohit
33. Smt. Kasturi Patnaik
34. Shri Dina Nath Pathi.

(F. N6. »O9]2[20O0-F(C>]
RAJfesfr SHAilMA, D«* Office
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New Delhi, the 13th June, 2001

S.O. 2153.—-In exercise of the powers
conferred by sub-section (1) of Section 5 of
the Cinematograph Act. 1952 (37 of 1952)
read with rules 7 arid 8 of the Cinemato-
graph (Certification) Rules, 1983 and in
supersession of this Ministry's earlier Noti-
fication's oti the subject, the Central Govern-
ment is pleased to reconstitute the Bangalore
advisory panel of the Central Board of Film
Certification and to appoint the following per-
sons as members of the said panel with im-
mediate effect for a period of two years or
until further orders, whichever is earlier :

1. Shri B. S. Stibba Raju
2. Smt. Srcelatha
3. Smt Sharitha Acharya
4. Smt. Jayamma
5. Smt. H. S. Parvathi
6. Shri K. C. N. Chandrashekhar
7. Shri R. Lakshman
8. Shri Ashwathnarayana
9. Dr. Siddalingaiah

10. Shri A. R. Raju
11. Shri V. N. SubbaRao
12. Shri B. V. Rajaram
13. Shri Yajiati Mohan
14. Shri Girish Rao
15. Shri Shatini PYabhu
16. Smt. Roopa Kamath
17. Smt. Mala Gopinath
IS. Ku. Shruthi
19. Shri K. Gancsh
20. Shri S. P. Balasubramaniam
21. Smt. Shashi Prabha
22. Smt. Sharada
yi. Shri Dakshinamurthy

24. Smt. Vijaya Lakshmi
25. Shri M. S. Mohan
26. Shri Belur Sudarshan
27. Smt. Aruna Thakkar
28. Smt. Manjula S. Rao
29. Shri Rajendra
30. Smt. Shylaja Krishna
31. Smt. Mecra Phadfce
32. Smt. Sudha Murthy
33. Shri Abdulla Iqbal
34. Shri Akram Basha
35. Shri Ramesh fiabu
36. Shri Vazeer Ahmed
37. Shri Harish
38. Shri A. Ravi
35*. Shri RanfcaMth
40. Ku. Swafhi
41. Smt. Vaianthi Raghunath
42. Smt. Padma Srinivasan
43. Shri Kalyanappa Patil
44. Shri Chinaaiah
45. Sttit. Lakshmi Gopinath
46. Shri V. N. Subba Rao
47. Shri T. S. Lakshman
48. Prof. Iqbal Ahmed
49. Mrs. Yashoda Shetty
50. Smt. Padma Srinivasan
51. Dr. Sheila Rao
52. Ms. S. Bharucha
53. Ms. N. Duggar
54. Mrs. Shaftta Acharya
55. Mrs. V. Raghavan
56. Mrs. Kaiser Faruk.

i[F. No. 8O9 3|20OO-F.(C)]
RAJESH SHARMA, Desk Officer
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MINISTRY OF COMMUNICATIONS
(Department of Telecommunication)

(Official Language Section)
New Delhi, the 8th August, 2001

S.O. 2154.—In'pursuance of rule 'iO(4)
of the Official Language (use for official pur-
pose of the Union)1* rules, 1976 the Central
Government hereby notifies' following offices
under the administrative, control of ^Ministry
of Communications, Dcpartinent of Telecom-
munications where of m e ^ than 80 per cent
staff have acquired working ,BJcnowledge of
Hindi. f '
Chief General Manager Telecom Himachal

Pradesh Circle, Shimla
1. Divisional Engineer . Operation Manali

(Himachal Pradesh).
2. Sub-Divisional Engineer ( Telegraph,

Kailang (Himachal Pradesh).
Chief General Manager Telecom, U.P. (West)

Circle, Dheradhun
General Manager Telecom. Distt. Gautam

Bhudh Nagar. Sector-19,' Noida (U.P.).
No. E-11016|1|99-O.L.]

R. D. MASIV/AL, Director (O.L.)

(Department of Posts)

New Delhi, the 10th August, 2001

S.O. 2155.—In pursuance of Rule 10(4)
of the Official Language (use for Official pur-
poses of the Union) Rules, 1976, the Cen-
tral Government hereby notify the following
subordinate offices of the Department of Posts
where 80 per cent staff has acquired the work-
ing knowledge of Hindi :

1. Head Post Office, Keylong
Distt-Lahaul & Spiti,
(H.'P.) 175132.

2. Sub-Post Office,'
Manali, Distt. Kullu,
(H.P.)-175131.

(No. E-11018-12001-OD"]

A. K. SACHDEV, Dy, Director (OL)

MINISTRY OF PETROLEUM AND

NATURAL GAS

New Delhi, the 8th August, 2001

S.o7"2~l 56.—In exercise of the powers conferred
by Sub-section (4) of Section 3 of the Oil Industry
(Development) Act, 1974 (47 of 1974), the Central
Government hereby appoints, with effect from the
forenoon of the 26th June, 2001 and until further
orders, Shri V. N. K.aul, Secretary, Ministry of
Petroleum and Natural Gas, as the Chairman of the
Oil Industry Development Board vice Shri P. Shankar.

[No. G. 35012/3/92-Fin. TiJ
K. P. K. NAMWSSAN, Under Socy.
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Ministry of Petroleum and Natural Gas

New Delhi, the 20th August, 2001

s. 0.215?.— Whereas by the notification of the Government of India in the
Ministry of Petroleum and Natural Gas No. S.O. 176 dated the
24th January, 2001, issued under sub-section (1) of section 3 of the Petroleum
and Minerals Pipelines (Acquisition of Right of User in Land) Act, 1962 (50 of
1962) (hereinafter referred to as the said Act), the Central Government
declared its intention to acquire the right of user in land specified in the
Schedule appended to that notification for the purpose of laying a parallel
product pipeline for the transportation of petroleum products from Barauni to
Patna along the existing Barauni - Kanpur product pipeline in the State of Bihar
by the Indian Oil Corporation Limited;

And whereas, the copies of the said gazette notification were made
available to the public on 12th February, 2001;

And whereas, the competent authority in pursuance of sub-section (1) of
section 6 of the said Act, has submitted his report to the Central Government;

And whereas, the Central Government, after considering the said report,
is satisfied that the right of user in land specified in the Schedule appended to
this notification should be acquired;

Now, therefore, in exercise of the powers conferred by sub-section (1) of
section 6 of the said Act, the Central Government hereby declares that the right
of user in land specified in the Schedule appended to this notification are
hereby acquired;

And further, in exercise of the powers conferred by sub-section (4) of the
said section, the Central Government hereby directs that the right of user in the
said land shall instead of vesting in the Central Government, vest from the date
of publication of this declaration, in the Indian Oil Corporation Limited free from
all encumbrances.
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Schedule

Anchai - BARH

Name of Village

1

SAHRI

District - PATNA

Khasra
Plot No

2

2671

2672

2674

2675

2682

2686

2687

2692

2693

2694

2695

2489

2488

2487

2486

2485

2484

3565

2481

3564

2467

2466

2465

2464

2459

2458

2456

2455

2454

2453

2446

2447

2448

3550

2413

2877

2878

No/.

Hectare
3

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

Area

Are
4

0

6

9

6

0

6

0

1

0

0

0

5

2

2

2

3

5

3

4

3

7

2

2

3

0

8

1

1

3

8

6

11

2 '

6

7

0

4

State - BIHAR

Centiare
5

40

57

03

84

40

81

40

16

93

59

40

25

31

84

84

10

71

65

69

70

58

82

59

30

81

3

39

6

86

15

54

32

87

2

26

40

90

2497 GI/2001—J
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1 2
2883

2882

2881

2880

2885

2886

2888

2889

2890

2891

2338

2337

2326

2327

2328

2325

2324

2316

2318
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MINISTRY OF LABOUR

New Delhi, the 30lh July, 2001

S,O. 2158.—In puisuance of Section 17 of the Indus-
trial Dispute Act, 1947 C14 of 1947), the Central Govern-
ment hereby publishes the Award of the Industrial Tribunal-I
Hyderabad as shown in the Anncxure in the Industrial Dis-
pute between the employers in relation to the management
of State Rank of India and their workman, which W.TS
received by the Central Government on 27-7-2001.

[No. L-12012/73/93-IR(B-I)l
AMY KUMAR, Desk Officer

ANNEXURE

BEFORE THE INDUSTRIAL TRIBUNAL-I AT
HYDERABAD

PRESENT :
Sli Syed Abdullah, B.Sc, B.L.,
Industrial Tribunal-!,

Dated : 18th day •of June, 2001

Industrial Dispute No. 59 of 1999

BETWEEN

The President, All India Ex-Servicemen
Bank Employees' Federation (A.P. Unit) Regd, No. 10 of
1979, having its Head Office,
nt B-30, Manak Vihar, P.O. Tilak Nagar,
New Delhi-18 and Regional Office,
at D, No. 24-1-4A, Sambamurthy Road,
Ramanagaram, Viiaywada-3. . . Petitioner.

AND

1. The Assistant General Manager,
State Bank of India, Region ITT,
Zonal Office, Renigunta Road,
Tiiupati, Chittoor District.
2. The Chief General Manager,
State Bank of India,
Local Head Office,
Hyderabad. . . Respondents.

APPEARANCES ;
Sri N. Rushendra Reddy, Advocate for the Petitionei.
Sri B. G. Ravindra Reddy, Advocate for the Res-

pondents,

AWARD
The Government of India, Ministry of 1 nbour, New

Delhi by its leetlci No. l2012/73/93-lR(B)(I) has referred
the dispute under Sub-Scct:on (I) and Sub-Section (2) (A)
of Section (10) of the I.D. Act for adjudication of the dis-
pute between the Management of the State Bank of India
Tirupati Region and workman Sri Subrami>nya Sharma a
re-employed ex-s<*rviceman on the issue to the schedule of
the reference which is as under :

"Whether the action of the management State Bank of
India Tirnpiti Region in not allowing Subnimariyn

2497 GI/2001—7

Sharma, re-employed ex-serviceman to appear for
the piomotion test conducted during 1985 is
legal ?"

If not to what relief the workman is entitled for ? After
the appealancc, the paities have filed their pleadings.

2. On behalf of the woikman the president of the All
Tndia, Ex. Servicemen Bank employees Federation lias filed
the claim statement and in brief the averments are a<i
under:

The aggrieved workman (P, Subramanya Sharma) herein
had joined in the respondent's Bank as clerk-cum-cashier
on 9-1-76 against the reserved vacancy of ex-servicemen,
and he was denied the piomotion as officer in Junior
managcment-I (OJMGD-T) w.e.f, 1-8-95 and also denied'
further promotion at the second stage as officer Middle
Management Grade-II w.e.f. 1-11-92. The respondent had
overlooked the published circular instructions while con-
ducting OJMGD-1 promotion test of 1985 to allow the
workman lv> appear for the said test and so also for the
second stage promotion test which was held on 10-1-93. As
per rules seniority criteria will be decided by the bank to
a particular cut-off date basing on the issue of availability
of OJMGD-I posts in the ratio of 1 : 4. Each workman
will have a maximum of 5 chances to write the lest of
OJMGD-T followed by an interview as per rules and em-
ployee who had crossed 50 vears and had failed all 5
chances in the written test will not be permiHed to wiite
further wiittcn lest of the snid post. Though the workman
herein was eligible for the promotion test held on 22-9-95
but he was denied with the opportunity bv an arbitrary and
discriminatory act. The employees who have joined on or
before 31-12-75 were eligible in appear for the said test
as per the bank circular letter (PER) 42 dated 7-5-86 which
was issued in this reeard so also circular letter (PER)
(P&C) 7. dt. 15-3-93 issued for the above said promotional
posts

3, The ex-servicemen are entitled for the weinhtafie of
service as per Central Office letter F. No. 218178 SCT (B).
dt. 28-1-83 para (4) for entitlement of wcightaee for out
of cadre promotion. Bv a subseaucnt amendment the
Government of India bv its Order dt. 28-1-83 has ordered
we;ehf:i!>c for the prriod of service rrndeied ir the nrmnd
forces in the rnlio of 5:1 subject to maximum 2 yeais
nftpr they h a v rendered atlfust 3 venrs of service in the
bnnk after rc-cmplovment. Tcnorinit the above- Guidelines
the wmlmjn was Hrnied with the onporlnnitv thoui-h he
w-is elioibir for OJMGD-1 promotion test conducted in
1085 As nrr ru1"S the «enior innvi rmprovee h:id in offl-
C'fitr fi tf-mnoraiv vflcancv of OTMGD-T and officiate )hr>
snme whiV so he WTS «rrvp(1 with i Irlt^r with the hrinrh
tmnniwi v'H" Wtrr No F 25 d< 1-̂ -95 that since thn work-
rn^n rrn*,s^d 50 vpnrs of nnr will n^t b^ considered to wiitp
O1MGD-I promotion post so also official in higher capacity.
The workman thiough his representation dated 12-6-97 sub-
mitted his grievances to the tiade union i e. Central Secretary
S B T. Staff Union, Hyderabad with a view to get the .above
nipttci <el(WI nmirabiv within available grievance settlement
•irorcdiire or the banks in terms of staff circular No. 56 dt
22-7-97 bul no action was t.'kcn. The aggrieved workman
has now reached the age of 57 years and reaching superan-
nuation and since injustice was caused in promoting him, in
the interest of justice he ought to be promoted in the post
OJMGD-I w.i1 f. 1-8 85 in the form of deemed promotion
waiving the moccdure of written test/interview fixing appro-
priate seniority on par with the employees of 1-11-92 who
were promoted as officers so also for the second stage of
promotion Hence prnvt-d to adjudicate the dispute and grant
the reliefs as prayed for.

4. Thr lespondent Banks Administration is being guided
and controlled by the Central Government i.e. by the
Srcietnrv, Ministry of Finance, New Delhi. The bank is
obliged to follow ttV guidelines and directions meticulously.
The Stnti- Rank î f India Central Office Bombay was advised
hv tin' Ministry v̂ dr- OMF No. 2/8/78 SET(B) dated 28-1-83
which , cads as under :

"If certain number of. years of services are prescribed
as minimum eligibility criteria for promotion from
one cadre to another. Rules in this regard may
suitably be modified to give defence fo'cev" The
first respondent who is the promoting authority had
convened and conducted a promotion test fo7"
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O.IMGD-I vide circular No. 109 dated 7-8-85 with
the criteria of out or service: scnioiity for eligibility
for general categoiy of employee!, as on 31-12-75.
The above test was conducted on 22-9-85 and about
650. employees wcie piomoled in the said posts w.c.f.
l'Ji-S5. I-ven though the workman herein who had
eligibility in all respect tor appearing for ihj
CXI MOD-1 piomotion test conducled on 22-9-85 he
was- denied with the said opportunity by not allow-
ing him to wi ite for the said examination. He wa,i
also n >t communicated the reasons as to why he
was not permitted to wiite the said examination .is
such it is violative of the principles of natuial
justice. The Juniors were already promoted. Thereby
the woikman was put to mental Irauma harassment
and humiliation while working in the clei ical cadie
only. The critetu of service seniority fixed by the
Bank for the above test was that all those clerks
and cashiers who have joined the service on or
before 31-12-75 are eligible to write Ihe test. The
workman herein had joined in the bank on 18-11-77
as re-employed ex-serviceman's post. As per the
instructions of the Ministry of finance refened to
above the workman should have been given weightaiv
of service based on his length of service in the
defence service. The Government orders were
published thiough circular No. 88 dt. 8-6-84 giving
its effect toi implementation as such the manue.j-
ment ought to have extended the weightage of (11)
years of service to the woi kman which was given
a KO bye illegally, so as to deny oppoitunity to the
workman to appear foe the test in 1985.

5. Subsequently the Government of India had issued
another O,M letter dt. 28-1-83 on the same subject modifying
the eorliui ord:r to the aft eel lhal 'wcightage is to be given
foi the purpose of out of cadic piomouon in Ihe ratio ol
one year for every 5 yeais of service put m the armed forces
subject to a maximum oi 2 years in total service1. Ex. seivice-
men employees recruited against the rc,er\ed vacancies will
be entitled to the beneiil ol weiyhLige of .scivice foi piomotion
only ones dm ing the entnc service in the bank. Tne bank had
published a circulai dt. (PFR) 28/1-4-87 and by means of
it the workman heicin grt 2 yeais of wci^hlagc. AnJ lie was
qualified to appeai for the piomotioti test. By the time (i c,
1985) the above test was conducled the woikman was undei
50 vears of age. ] hough he was. eligible he was dchhwilily,
victimised and denied with tile opportunity by the manage-
ment arbilLiinl). A luigc number of officer promotees of
1-8-85 butch were furl her piomctcd to the middle manage-
ment giade HI«O IC M.M. Grades Scale-II w.e.f. 1-11-95 bv
holding oral interviews.

6. The respondent/management have entered into an agree-
ment with the recognised union of the Bank on 12-2-87 in
terms of Section 9(A) of the I.D. Act to affoid 2 yeais of
weightage to Ex-servicemen re-emp'oyed in the banks and
the same was published in Bunk's eiiculars No. 28 dt. 1-4-87
having its implementation effect. The second lime publication
of the ™d orders aftci a belated penod of 4 years vide
circular dt. 1-4-87 without making any leferencc to its cailiei
publication on the same matter dt. 8-6-84 tantamount^ to
maluiides on the part of the bank authorities which was done
v>Hh a view to deny the piivilege extended to ex-serviceman
re-employed in (he bank. The bank is well aware of the
Government's instructions en Ihe subject since 28-1-83. The
action ol Management to avoid promotional chances lo the
workman is a ,eross In-justicc and unconstitutional. It al^o
finwmnts to altering of Section 9(A) of Ihe I.D. Act in chang-
ing the workman's service condition and entering with the
settlement with the union 4 years after the issuance of the
Government oideis wlvch also amounts to violation ot the
•provisions of I D Act The workman in his lettei dal^d
11-1-96 addressed to consider the eligibility m allowing him
to write the promotion test of OIMGD dt. 11-2-96 but his
request was turned down by the second respondent vide lettei
dated 11-4-96 informing that he is above 50 yiars of at:e
<md as Mich nn( eligible. As tier the policy liul down bv Ihc
bank senior ranM employees aie allowed to oflichte in hiehcr
rapacity whenever a lempoi.ny vacin.cv of OJMGD 1 arises.
The workman herein was allowed to olllcnle to said po^f n
Katta 'ta Branch VijavawRda till Februiuv, 19 96 until he
reuched the age of 52 yeais. while so 2nd respondent abruptly
informed not to officiate the said post by giving a circular
niO|CDO|(PhR)(22t96'8-96 thaf the employees who have

icached 50 vears of age are deemed to have exhausted of the
chances foi piomotion to OJMGD-1 and so they should not
be allowed to officiate in higher capacity which amounts to
victimisation and harassment.

7. The workman represented his grievances before A.C.L.
(Cential) Vijayawada, but the respondent had not co-operated
in settling the dispute. The Central Government order have
retrospective affecct fiom the date of origination i.e., 2R-1-83
Oi publication by the Bank vide its staff circular No. 88,
dt. 8-6-M. I-vcn it 2 years wcightage is extended, the cut-off
dale of (jeneial categoiy hcing 31-12-75, the eligibility to
write the said lest stands as up to 31-12-77 in lespect of
the workman. The bank could have extended 2 years weightage
to him as a re-employed, ex-serviceman when such benefit
being allowed to SC/ST category of employees at the time
of conducting test in 1985 and if at all they had any clarifi-
cation to make nr being inconvenienced to extend 1 I years
of scivice benefit as per earlier Government orders they
could have included the name for promotion test and results
could have been kept in abeyance in a sealed cover till
receipt oi clarification. No such efforts were made by the
management. The Junior employees who are within 50 vears
of age were promoted to the disadvantage of the workman
over riding his seniority. Hence it is prayed to direct the
respondents to promote the workman as an officer in Junior
Management Grade-I, w.c f. 1-8-85 in the form of deemed
piomotjon and fix him in the subsequent stage of promotion,
otherwise he will suffer loss and hardship.

R. The iL'spondent filed the counter and hi iefly stated that
the averments are as under. The dispute is untenable both
'if I acts nnd l under law, so it is liable lo be dismissed in
J'mine which was raised after an abnormal and unexplained
Hrl-iv Thou eh the workman joined as clerk-cum-cnshicr on
9-7-76 imdei ex-service quota, the promotion to the post oi
OTMGD-T is nnt ,i matter of routine. Those having requisite
numbei of vnrs of service and not crossing the asie of 5r

yars nnd fulfilling all other requisite conditions are onh
eiriibl'1 ti, appear for the wiitten test. Those who come om
succi'ssfuilv in the written test only r.llowed to anncar for tht
interview b^ing on the over all performance of t^e cardidiitc
,ind dencm'in" unon the number of vacane'es in t W v*'u
Piomotinn will be effeclced. Similarly for MMGS-FI also the
^ime nrorjdnre was followed The Ministry only issues guide
I'nes which an- lecommendarv in nature bul the same an
not ndminH--iti\e orders muchk-ss the same become scrvic
ror-d'tions applicable (o the staff and officers of <hr hank,
nnle«;<i (lif same aie adopfed bv the bank uTter fulfliiinc thi>
ii'(npisiic condil'dm and following (he procedure as provided
under the niovisions of I.D. Act.

A letter dt 28-1-83 issued by the Ministry of Finance
cont-iinini' inter-aliu piu'delines of fixation to pav the ex-
corvicemen re-emplovcd in public sector banVs. which r-uide-
!ino* ^re m<t inconsonancc with l,he spirit of the ins*ructions
as intcrryeW bv the woikman Tt cannot be train said lhat
•i'ch mii<1fl'n''s do not perse become the sprvicr condition1-
of ihf hank omnlivoes unless such cunlelines Ewe adopted
bv t'T- bank after fulfilling nil the requisite conditions air!
procedure lrquiicd in that rcizard as per ftr provision-, nf
die 1 n \ct A-"'.Tj-ds- nnd Bipartite sctllcment ttoverning the
term1- -nd rnnditioni of service unnlirnbic to the >*or1c stiff
" n d a l s o I h r s e r v i c e r u l e r H S • k p p l ' r n b i ' 1 t o t h f o l f l c e r s . O n

M'l-eint of (tie iiuidclines from ihe Government of India, and
•ifl"i ohi(iin'ii« n-rc-ssary administiativc dnnificatioii's from
tin.. M'nictrv ihe mnttnr wns discussed wilh ih'- AH Tndi:i
Stii)•• B;in'' cf T-dia LStiff F^'lcration the rrcoirni^rd un;on
c-"mnn mf» of subsl-mtial m!iioiitv of .̂ bont 98 nt-i c i t ^f

worl f-.c^t T*. i(t; members on several occasions nnd ulti-
m 'Wv i "•tthm-n* was re '^hcdl onlv on 17-2-87 '"id bnsini
oi (IT- SP'CI srlti^mrnl Circular T i-ttcr No. 'PFR> 7° tit.
1-4 H7 Wn. i\sLicd 'iitei-?li;i extended the service1; wn>H*-irrP
'" '•\-srwicem'"|i for nnprai-inn for P'omotirn fi-tt Tlir
MT-lrnctions under circular were given prospective effect viz.,
1-4-1987 a, the retrospective effec'. to such instructions will
result in hardship to the other workmen staff and may
uiTs-ttle the promotion tests conducted earlier. For the test
cf.nduclrd on 22-9-85 tlv- cut-off dnte was 31-12-1975. Thr
L-,i(ei;:t was that of the persons working as cleik-cashier and
hfd loined the services on or before 3T-12-75 and those who
ar- nob over 50 years of aw as on 1-8-85 were only el'iible
l"r the t'-st as on that date there were no extent instructions
'^qiiTine the extension of services weightage to ex-serviceman'
The p-tilioner found not eligible to write the test as he had
loined m the bnnk of 9-1 -1976. The service conditions of
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employee cannot be changed unilaterally and it cannot be
done only aiier the following due piocedure, paiticulatly in
view ot Section 9(A) ot the l.D. Acl. As regards the lint
hold on 23-4-9J, eligibility cnLciia was that the persons who
liKd joined on or bctore 31-12-73 and not crossed the ass
of 5(J years weie only eligible, vide Circular Lettei (PbR) 2J ,
ill. 26-3-19y3. As the peunonei was born on l-7-iy4(J Ihe.e-
tore he was not eligible to write the suid lest. As regards
ihc test conducted on 27-K-89 the cnut-otf dale lor seivice
wat, 31-12-/5 and after extending service weightafie of 2 yeais
as piovided tor, vide circulai letter (PER) 28 dated 1-4-87,
the dainvwt was not eligible to write for the said test as he
was appointed on y-1-1976 and the 2 years of weiKhtage
can permit the date of his appointment lo be leckoned as
9-1-76 which is not within Ihe cunt-oil date. Circular lettei's
tf'LR) 28 (1JER) 56 daled 1-4-87 and 1-8-89 respectively.
The enclosed annexures may be read as part of the counter.
Vide circular No. 88 dated 6-6-84 related to fixation of
pay and other allowances to cx-seiviccmen which has nothing
to do vvnh the piomotion of OJM. There was neither any
discrimination nor victimisation as alleged by the workman.
As the woikman had crossed 50 years of age he was not
eligible to write tor piomotion test tor OJMGI3-I held on
11-2-96. (uither as per the banks extended inductions and
guidelines employees over 50 years of age should be deemed
to have exhausted of the chances of promotion to 'OJMG'
and consequently should riftt be permitted to officiate in such
position. Vide Circular No. L,H.q/CDO/PbR/22/96/97
dated 26-8-%. There are no merits in the dispute. Hence
prayed to dismiss the claim.

9 The point for consideiation is whether the workman
is enlilled to the reliefs as claimed for ?

10. In oidcr lo prove the claim, the woikmen examined
himself as W.W. 1.

11. The gist of W.WTs evidence is as
under : That he was appointed on 94-1976
as a clerk-cum-cashier. During 1985. a
test for junior Management-I was conducted
and for which post the cut off date of senio-
rity was fixed as 31-12-1975 he had put in
more than 11 years of defence service, he
could have been given weightage allowing
him to sit for the test, by following the cir-
cular No. 88 dated 6-6-84" which is Ex. Wl.
About the wcightage, the Government of
India made certain modifications by issuing
a circular dated 1-4-87 which is Ex. W2. By
the time of conducting the said test in 1985
himself (Mr. P. Subramanya Sharma) was 50
years, and even then he was not allowed to
write the test, so the management may be
directed to treat him as an officer in Junior
Management Grade-I w.e.f. 1-8-1985 in the
form of deemed promotion with all attendent
benefits. For the subsequent test he crossed
50 years of age and he was not called for
the test. To his dis-advantage his juniors
below 50 years of age were given promotion.

12. On the side of the management, the
Manager personal HRD was examined whoso
evidence is as under.—To have a promotion
from one cadre to another cadre must have
qualified services and as fixed by the Bank.
Those who arc Qualified will be allowed to
sit for the written test and after qualifying in
it the candidate will be called for interview.

Basing on over and all performance in writ-
ten and oral test the candidate will be
selected subject to the availability of the
vacancies. In promotion of MNGS-II the
same procedure will be followed. In 1983
the Finance Ministry issued guidelines for
fixation of pay and services weightage etc., of
ex-service which circular is Ex. W6. In 1984
there was a settlement with regard to wcigh-
tage for fixation of ex-servicemen employees
and it was done after discussion with re-
cognised unions and in pursuance of it Ex.
W2 circular was issued. OJMG-I, test was
conducted for the first time on 22-9-85 and
in this regard the bank issued Ex. W5 circular
fixed the criteria. The workman was not eligi-
ble for the test as per Ex. W5 circular. Tho
second test for the same post was conducted
on 27-8-89 and for this* Ex. Ml circular wm<-
issued on 1-8-89. As per the eligibility the
employee should have been appointed on
31-12-73 and should not have crossed 50
years as on 1-8-88. As the workman was
appointed on 9-1-1976 and after reckoning
2 years weightage basing on Ex. W2 circular
he was not become. eligible for the qualify-
ing test of O.M.J-I again third test was con-
ducted on 25-4-93 for which Ex. M2 circular
dated 26-3-93 was issued fixing the qualificaT
tions and as per Ex. M2 the employees should
have been appointed on or before 31-12-75
and should not have crossed 50 years of age
as on 1-8-92 and since the workman has
crossed the age he was not eligible for it.
Again on 26-3-93 the bank had issued Ex.
M3 circular disqualifying the employees who
hud crossed 50 years of age to officiate the
;;id post temporarily.

13. The crux of the dispute is that the
workman who is an ex-servicemen on re-
ern ployed working as clerk-cum-Cashier
though was eligible to appear for the test of
Junior Management Gradc-I which was held
and conducted as per circular letter No. 109
dated 22-9-85 he was deprived of the oppor-
tunity without any reason what so ever which
is violativc of the principles of natural
justice. Consequent to denial of the oppor-
tunity he lost the next promotional post of
bank as officer middle management Grade-H
w.c.f. 1-11-1992. According to the work-
man since he has 11 years of defence service
ho is entitled for the weightage of service
and as ocr the amended circular Ex, W7 dt.
1-4-87 is entitled for 2 years of weighta?e.
Had he been allowed for the lest by virturo
of his academic qualification and experience
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he would have passed the test and since he
was deprived of the opportunity of promo-
tion, a direction to be given that the work-
man is a deemed promotee to the post of
Junior Grade-I w.c.f. 1-8-85 with all attended
benefits and also for the subsequent promo-
tional post w.ei. 1-11-92.

14. Whereas the management has taken
the stand for the promotional post of Clcrk-
cum-Cashier in OJM Grade-1 and one must
have a qualified service and age prescribed
by the bank and having eligibility to sit for
the qualifying examination i.e. (written test).
After qualifying in the written test the candi-
dates will be qualified for the interview and
basing on the over all performance in the
written and oral test, the candidate will be
selected depending on the availability of
vacancies. For the next promotion of
MWGS-II the same procedure to be follow-
ed. As per the 1983 guidelines issued by
Ministry of Finance in respect of pay, ser-
vice weightage etc., covered by Ex. W6 of
the employees, the management after hold-
ing discussion with the recognised All India
State Bank of India Staff employees Federa-
tion Settlement dt. 17-2^87 was entered into.
Pursuant to the said settlement the bank had
issued a circular which is Ex. W2 regarding
the weightage of service to the Ex. Service
employees making them eligible for the pro-
motional post of OJM-1 A test was conduc-
ted for the first time on 22-9-85 for which
Ex. W5 circular was issued prescribed cer-
tain qualifications under which a candidate
should have been appointed in the service
on or before 31-12-75 and his age should
not exceed 50 years as on 1-8-85. Since
the workman was appointed on 9-1-76 he
had no eligibility as per Ex. W5 circular.
Subsequently the 2nd test was held for the
same post on 27-8-89 covered by Ex. Ml
circular dt. 1-8-89 prescribing the qualifica-
tions that the employees should have been
appointed on or before 31-12-73 and should
not have crossed 50 years of age as on
1-8-88 since the workman was appointed on
18-11-87 inspite of getting 2 years" of weigh-
tage as per Ex. M2 circular he was not eligi-
ble for the qualified test of MG-I. Again for
thc third time, the test was conducted on
25-4-93 for which Ex. M2 circular dt.
26-9-93 was issued fixing the qualification
under which an employee should have been
appointed on or before 31-12-75 and his
age should not exceed 50 years as on 1-9-92.

By the date of third test the workman had
ciossed 50 years age and since Ex. M2 cir-
cular stipulated that one should not cross
50 years as on 1-8-92 he was not eligible
for all the three tests. Further as per Ex. M3
circular dated 16-8-96 the employees who
have crossed 50 years of age by the date of
the circular cannot also officiate the post of
O.M. GIL

J5. To resolve the dispute with reference
to the factual aspects, the evidence let in
by the parties read with documents which
are the guidelines issued by he Govern-
ment of India, Ministry of Finance &
Circular Viz., Ex. Wl to W8, Ml to M3
arc to be examined carefully analysing it by
interpreting the guidelines and circulars.

16. Undisputedly the workman as an
ex-serviceman on re-employment was appoint-
ed as Clerk-cum-Cashier on 9-1-1976. Ex
Wl is a guidelines dated 28th January, 1983
issued for fixation of pay of ex-service em-
ployees working in Public Sector Banks
Para 4 of it is relevant in this dispute whicl
is to the effect that 'if certain number of year;
of service are prescribed as a minimum cligi
bility criteria for promotion from one cadn
to another Rules in this regard may be sui
tably modified to give weightage to ex-ser
viccmen on the basis of their services ii
defence force'.

17. No doubt the workman had 11 years
of defence service but he cannot claim
entire services as weightage. The guidelines
itself had made it clear that rules may be
suitably modified. For making rules or
modifying it, the management cannot inde-
pendently act and it had to consult the re-
cognised and registered employees union of
State Bank Employees Federation and
thereby the management had to discuss it
with the employees union and ultimately en-
tered into a settlement on 17-2-87 and
followed bv it. Ex. W2 circular came into
effect for giving weightage to ex-service em-
ployees. Para (1) of the circular is relevant
which is to the affect that 'weightage is to
be given for the purpose of out of cadre pro-
motions in the ratio of 1 year for every 5
years of service put in the Armed forces sub-
icct to a maximum of 2 years in total service.
No Pro-rata weightage should be ^iven to
an ex-servicemen emplovee'. Therefore, it is
elenr that after completion of 3 years of
service in the post of clerk-cum-cashier as
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per Ex. W2 circular an cx-scrvice employee
is entitled for 2 years additional service
weightage. As a result of which his service
is to be counted from 9-1-78 onwards for
the purpose of seniority and for further ;;.-o-
motion.

18. The claim of the workman is that for
OJMD-I post test was conducted on
22-9-1985 for which Ex. Ml circular was
issued fixing qualification that the candidate
should have been appointed on or before
31-12-1975 and his age not exceed 50 years
on 1-8-85. In para 8 of the claim statement
is stated that the workman was aged 44
years by the time the test was conducted hi
1985, while so he was not allowed and dis-
creminatcd.

19. Ex. W5 circular is the basis to decide
the question in issued. As per eligibility
criteria of Ex. Ml (item II) that relates to
service which is to the effect thai the em-
ployee should have been appointed on or
before 31-12-75. In case S.C. and S.T. em-

by 31-12-77. Admitted]v v
appointment of the workman itself was on
9-1-76 that he must put in a minimum of
3 years of service for getting 2 years of
weightage. Even after getting weightage
there was no possibility for the workman to
have the eligibility as his appointment was
not on or before 31-12-75. May be that
on 1-8-85 the workman was 44 years of age
but he was not eligible at all, as his appoint-
ment was after 31-12-75.

20. The second test was held on 27-8-89
for which Ex. Ml circular dt. 1-8-89 was
issued in which the qualification prescribed
are that the employees should have been ap-
pointed on or before 31-12-73 and should
not have been crossed 50 years of age as on
1-8-88, obviously the workman was not
eligible for second test as his appointment
was on 9-1-76 and by additing 2 years of
weightage of service after 3 years of regular
service.

21. The third test was conducted on
25-4-93 for which Ex. M2 circular dt.
26-3-93 was issued prescribing qualifications
under which the employees should have been
appointed on or before 31-12-75 and his asre
should not exceed 50 vears as in 1-8-92. As
on 1-8-92, the workmnn had crossed the
age of 50 years so he could not be eligible.

22. Subsequently another circular No.
22196-97 dated 26-8-96 was issued clarifying
that those employees who have crossed 50
years of age should be deemed to have ex-
hausted the chances of promotion to the post
of O.J.M.D-I and consequently they should
not be promoted to officiate in such positions.

23. The strong hold contention of the
workman is that Ex. Wl guidelines issued
by the Government of India the ex-service
employees are giveh certain protection and
the implementation of the orders were delay-
ed for 4 years which has adversely effected
the prospects of him and other ex-service em-
ployees and taking into consideration that
Ex. Wl has an over riding effect they are to
be treated as promoted w.e.f. 1-8-85.

24. Whereas the contention of the res-
pondent is (.hat Ex. Wl guidelines are re-
commendary in nature and the management
cannot arbitrarily frame rules and fix the
cut off dates as eligibility criteria for pro-
motion of the employees without entering
into the Bipartite Settlement with All India
Bank Employees Federation and any viola-
tion of the Bipartite Settlement would
lead to violations of conditions of service
under Section 9A of the I.D. Act, and there
will be unrest in the banking administration.

25. As pointed out, the management can-
not itself take a decision without entering
into a bipartite settlement. Rules are to
be framed for the pay fixation and the weigh-
tage of the employees in due consultation
with unions. Whatever circular that have
been issued from time to time were issued as
per the bipartite settlement and its condi-
tions. As the time of conducting the first
and second test through the workman was
within 50 years of age but on account of the
cut off date of appointment he had no
eligibility for the test. For the third test he
had crossed the age of 50 years and became in-
eligible. On a scrutiny of the guidelines and
the circular referred to above it is clear that
the workman had not reached eligibility to
appear for the test held on 1-8-85 and for the
2nd and 3rd tests he had crossed the age of
50. The Rules made through circulars have
'binding effect on both sides. The work-
man stated that two juniors were nromotcd
on the basis of the circular dt. 7-5-86, whose
details are not given. It is not clarified
whether they were appointed cirlior or later
to the workman. Those junior employees
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were not made as parties to the di .put\
The workman raised the dispute in 1999
while his alleged right was affect in 1985.
There are latches on his part which he failed
to explain. The promotion is not automatic.
Unless the workman gets through written
and oral tests he cannot claim for the
promotion. When the management did not
permit the workman for the test he could
not question the action allowing him to
sit/ for the examination: pending the dispute.
An employee who is affected of Ms right
had to take timely action. At a belated
stage after retirement it is superdous to claim
deemed promotion with consequential bene-
fits of promotion. The learned counsel for
the petitioner has placed reliance upon the
following decisions which arc not relevant
in the context of the case, and the facts arc
not similar to the facts in the instant case viz.,

(1) State of Uttar Pradesh & Others, in
the Supreme Court of India (Civil
Appeal No. 1100 of 1985 dt.
13-8-1993, 1993-11 LLN Page 501.
—U.P. Intermediate Education
Act, 1 °21.—Appellant Possess-
ing minimum qualification, namely,
Teachers certificate in Home Sci-
ence prescribed for the post of L.T.
Grade teacher on the relevant date
when vacancy occured—Heads,
appellant was eligible for promo-
tion* on relevant date as L.T. Grade
Teacher Appellant granted deem-
ed promotion to L.T. Grade Tei-
chcr—High Court order in hold-
ing to the contrary quashed.

(2) Rajapan Nair-Vs. State of Kerala
and others.—In the High Court of
Judicature Karala 1985 LL.L.N.
Ratio held :—If for no fault of his
promotion to Government servant
is delayed and it is given to him
later with retrospective effect from
the date on which it was due, the
Government servant is naturally en-
titled to restoration of the benefit
which, he has not on account of his
conduct or latches. Tt is only pro-
per that the Government should
restore to him all that is lost bv way
of Salary or other emoluments.

(3) Chinook: (H.S.) and other Vs,
Superintending Hiviinucr ;i;id
others. In the Wbih Conn of judi-
cature, at Bombay 1988. II,

L.L.N.—Promotion—Denied with-
out sufficient reason—Effect Deem-
ed date of promotion and actual date
of promotion-employee is entitled to
difference in salary for the period
between the two dates.

(4) State of Bihar and Dr. Braj Kumar
Mishra and others Ranchi Uni-
versity Ranchi vs. Dr. Braj Kumar
Mishra & others (2000) (1) LLN
Page 66 (S.C.).—Held for the
lapse of commission, respondent in-
cumbent cannot be penalised—
order of High Count ^declaring res-
pondent, promoted from the date he
became eligible is not illegal—How-
ever, the Supreme Court clarified
that the order should not be taken
as as a precedent.

(5) Bir Singh Kadian and others, Pcti-
tioners-vs. State of Haryana & Ano-
ther, Respondents (1994 LAB. I.C.
Page 2353).—Promotion—Order
granting it with retrospective effect-
employees not pe-rmitted to work on
side higher posts—would still be en-
titled to rcfixation of their pay, re-
tiral benefits and grant of arrears of
Salary—-principle of 'no work no
Pay' would not apply since it was the
employers who did not permit
them to work on higher posts. Pro-
motion-Grade of-with retrospective
effect—Arrears of salary—cannot
be refused merely because employee
was unable to work on higher post.

26. In the result- an award is passed hold-
ing that the action of the management State
Bank of IndialTirupathi Region is justified in
not allowing Sri P. Subrahmanya Sharma re-
employed ex-serviceman to appear for the
promotion test during 1985 as legal. The
claim is dismissed and there is no order as
to costs.

Dictated to the Shorthand writer, transcrib-
ed by him corrected by me and given under
my hand and the seal of this Tribunal on this
the 18th day of June, 2001.

SYED ABDULLAH, Industrial TribunaH
Appendix of Evidence

Witness Examined for

the Petitioner :

P.W1.—P. Subrahmanya Sharma.
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Wilivss Examined for the Respondent :

M.W1.—K. Balakotaiah.

Documents marked for the Petitioner :

Ex. Wl.—Circular regarding giving
wcightage to the Ex-servicemen re-
employed in public sectors workers
fixation of pay dated 28-1-83.

Ex. W 2 — Circular No. 88 issued by
the S.B.T. dt. 6-6-84.

Ex. W3.—Promotion for office middle
manager Grade-II dt. 7-8-86.

Ex. W4.—Promotion orders to M.M.G.S.
II w.c.f. 1-11-92.

Ex. W5.—Letter issued to W.W1 bv th:
Branch Manager dt. 1-7-95.

Ex W6.—Letter issued by the Chief
Manager to all Branch Managers
regarding eligibility to officiate in
J.M.G. Position.

Ex. W7.—Circular letter No. (PER) 28
regarding ex-scrviccman re-cmploy-
cd in public sector Banks etc.,
weightage for the purpose of promo-
tion out of cadre.

Ex. W8.—Circular No. 2|90 issued bv
the All Tndia Ex-Servicemen Bank
Employees Fed^ratiin dated
2-11-1990.

Documents marked for the Respondent!
Management :

Ex. Ml.—Circular No. 109 regarding
Clerical and Cash Department dt.
7-8-1985.

Ex. M2.—Circular No. 56 regarding
Clerical & Cash Department promo-
tion officers grade in J.M.G. 1988
dated 1-8-1989.

Ex. M3.—Circular No. 23 regarding
clerical & Cash Department promo-
tion to LM.G.T. dated 26-3-93.

New Delhi, the 3Uih July, 2001

S.O. 2159.—In pursuance of Section 17 of the
Industrie! Disputes Act, 1947 (14 of 1947), the Cen-
tral Government hereby publishes the award of the
Industrial Tribunal, Hyderabad as shown in the An-
nexure in the Industrial Dispute between the emplo-
yers in relation to the management of State Bank of
India and their workman, which was received by the
Centra] Government on 27-7-200].

[No. L-12()12/47/99-IR(B-I)l
AJAY KUMAR, Desk Officer

ANNEXURE

BEFORE THE CHAIRMAN, INDUSTRIAL TRI-
BUNAL-t AT HYDERABAD

PRESENT:

Sri Syed Abdullah, B.Sc, B.L., Industrial Tri-
bunal-I.

Dated: 18th day of June, 2001

Industrial Dispute No. 35 of 1999

BETWEEN

The President,
All India Ex-Servicemen Bank Employees"
Federation (A-P, Unit),
Regd. No. 10 of 1979, having its Head Office at
B-30, Manak Vihar, P.O. Tilak Nagar,
N e ^ Dclhi-18 and Regional Office at
D. No. 24-1-4A, Sambamurthy Road,
Ramanagaram, Vijayawada-3.

. .Petitioner

AND

The Regional Manager,
State Bank of India,
Region-Ill, Zonal Office,
Renigunta Road, Tirupathi,
Chittoor District.

. . . .Respondent.

APPEARANCES :

Sri N. Rushendra Rcddy, Advocate—for the
Petitioner.

Sri B. G. Ravindra Rsddy, Advocate—for the
Respondent.

AWARD

The Government of India, Ministry of Labour, New
Delhi by its letter No. L-l2012/47/99/IR(B-I) in-
voking Sub-section (1) and Sub-section (2) (A) of
Section 10 of the Industrial Dispute Act, has refer-
red the dispute for adjudication between management
of Tirupathi Region and ifs Ex-Service employee in
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respect of the issues referred to in the schedule to
the reference which is as under .

"Whether the action of the management of
State Bank of Indi.i/Tirupathi Region in
not stepping up of pay of Sri P. Suhrah-
nianyam Sharma, Prc-1978 re-employed Ex-
Serviceman w.e.f. 1-9-78 as per Ministry
of Finance/Govcrnmen: of India Orders
dated 28-1-1983 as protection of pay is
justified ? If not, to what relief the work-
man is entitled to '?"

2. After the appearance of th« parties they ba«t-
filed their respective pleadings. The president of the
Ex-servicemen Bank's Employees Federation filed
the claim statement which is stated in brief.

3. The aggrieved workman herein had joined the
service of the respondent-bank as clerk-cum-cashier
on 19-1-76 against reserved vacancy of ex-serviceman
on a minimum starting pay of Rs. 190 per month
inclusive of 2 advanced increments of Rs. 10 (Total
Rs. 20 for his degree qualification, with D.A. of
Rs. 307-80, thus with a gross total of Rs. 496-80 per
month. As per rule sanction of two additional incre-
ments for the decree qualification to be ignored at
the time of pay prefixation when ex-servicemen were
re-employed and the same to be readded after pav
refixation is made. On that basis starting pay to be
worked out as follows :

(a) Rs. 190/- Minns 2 Rs. P.
(Degree Increments)

D.A. at 165% — 275-40

D.A. at 165% — 275-40

445-40

Last pay drawn in Defence Service as per
L.P.C

Rs. P.

(b) Basic Pay — 291-00

Classification Pav — 37-50

Good Service Pav — 4-00

Dcarncss Allowance — 60-00

392-50

Since the workman had joined in the bank on
9-1-76 the old formula of protection of gross salary i.e.,
paid allowance was previously in the bank, and last
drawn total pay and allowance was Rs. 392.50 were
muchlcss than the initial starting pay and allowances in
the bank was Rs. 445 he did not get any chance for
refixation of Pav. Subsequently the earlier formula of
pay protection was changed ns protection of pay
w.e.f. 1-9-78 to all re-employed ex-servir.emcn â  per
the guidelines issued by the Ministry of Finance which
was published vide circular No. 49-85 dated 7 7-10-85.
The Pre-extracts i.e. 1-9-78 and re-emnioyed ex-
serviceman working in the nationalised bank have
represented to Government of Tndia that the later
formula of 'Protection of pay' made aynilfble to the

post on 1-9-98 entrants of ix-cmploycd ex-service-
men is much advantageous to them, than that was
available to prc entrants 1-9-98. The Government
has considered the same and issued orders vide letter
No. F-10149/84 (SET) dated 25-8-87. The work-
man through a letter dated 5-9-87 requested the man-
agement for refixalion of the pay but a reply was
sent denying the said protection. So a representa-
tion dated 6-2-86 was given to the bank/manage-
ment which was also rejected. Therefore tvs per the
circular 40/87 dated 25-8-87 his pay is to be refixed
as followb :

Date

1-9-78

Military Basic Pay

Rs. 332.00
Add 1 stage

Add increments of
9-1-77
9-1-78

Add two increments
of degree Rs. 20/-
Rs. 25/-

Comparing pay i:
Bank

Rs. 325.00
20.00

345.00

Rs. 20.00
Rs. 20.00

385.00

Rs. 45.00

430.00

4. The workman sought his pay to be steped up
as on 1-9-78 by giving one additional increment by
means of circular 40/87 and all his junior employees
arc in advantageous position by getting one additio-
nal increment. The bank did not co-operate in the
conciliation moved before the conciliation officer.
Hence prayed to adjudicate the dispute.

5. The respondent Bank filed the counter and
the averments are as under:

The Petition is not maintainable either on law
or on facts of the case.

6. Petitioner is put to strict proof of the allega-
tions made in the claim. The petitioner federation
is not a recognised union as such the dispute raised
is not maintainable. Consequent to the review made
by the Government of India in pursuance of the
representations received with regard to fixation of
pay to Ex-servicemen who are re-employed in pub-
lic sector banks, the bank vide circular No. PR 40/87
dated 25-8-87 issued instructions in consonance with
the guidelines given by the Government of India
vide F. No. 10/49/84/SET(B), dated 10-6-86. The
rationale in issuing the circular is to ensure that the
last drawn pay of ex-service employee t o be pro-
tected and that the junior emplovees whose last
drawn pay was same. Pa'ra (3) of the above referred
circular gives an option to ex-serviceman who had
joined in the bank, prior :o Seotember, 1978 to
choose the new fixation formula, in which case, their
pay will be rtefixed w.e.f. 1-9-7S as if they were
fresh entrants in bank service. The workman opted
for the above fixation formula hac drawn pay of
Rs, 332.50 when he was in defence service which
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is equivalent to Rs. 345 P.M. in the new fixation
formula. As lie was drawing pay of Rs. 365 P.M.
as on 1-9-78 which was niorj: than the earlier pay,
the same was not disturbed. Had it be^n icfixed as
per the service formula1, it would have been Rs. 345
P.M. only so workman cannot have any grievance
at all and the said formula which is more beneficial
to him. Hence the claim is liable to be dismissed
on the principle of estoppel.

7. The point for consideration is whether the
workman is entitled to the stepping up of pay as
claimed for ?

8. During the enquiry the workman examined
himself as WW1 and marked documents Ex. Wl to
W3. He reiterated the factual aspects made in the
claim statement, Ex. Wl is the appointment Idler,
Ex. W2 last pay drawn salary certificate of Rs. 392.50
P.M. drawn by him in Army, Ex. W3 is the cir-
cular issued by the Government of India' Ministry of
Finance for refixation of pay by adding one incre-
ment have been filed in supnort of his claim.

9. On the side of the management the Chief
Manager was examined as MW1 and he denied the
claim for stepping of pay, much less loss of mone-
tary benefits in the pay fixation. He further deposed
that as Ex. serviceman W.W.I had drawn a basic
pay of Rs. 332.50 and on the basis of Ex, W4 Cir-
cular, his pay had to be fixed in the scale of
Rs. 345.00 as on 1-9-197S. But as on 1-9-1978
W.W1 was actually drawing Rs. 3n5.OO per month
towards the pay. As he was drawing more than the-
last pay drawn on that date, he could not get any
benefits by means of Ex. W4 circular At page 4
of the counter, the details of the pay drawn is shown
and that during the period fiom 1-9-1978 to
1-1-1988 the workman at no noint of time had
drawn any less pav contrary to F t . W4 circular. So
the workman is not entitled to any benefit as claimed
by him.

10. The crux of the dispute is that the workman
herein as ex-serviceman on re-employment joined in
the Bank service on 9-1-1,976, his pay had to be
refixed talking into account the last pay drawn at
Ps, 33^.50 w.e.f 1-9-1978 on the basis of pay pro-
tection formula and that it cannot be drawn^ lesser
pav than the junior who joined later in service to
him.

11. Whereas the Respondent's stand is that as per
the guidelines issued by the Government of India
Ex. W3, which was adopted in the circular No. 40/87
dt. 25-8-1987 fEx. W4) the pav of the workman is
very much protected nnd since he joined in service
prior to September, 1978 and he having opted new
pav fixation formula, treating him ns a new entrant
in the bank's service as on 1-9-1978 taking h"s last
pav of Rs 332.50 drawn in Defence Service, The
equivalent pay scale was at Rs. 345 00 per month
in the no^t of Clerk-cuni-Cash'er and as on 1-9-1978
he WT- drawing R*-. 3tf5.0O nc1*' month so he conid
not tret anv benefit much less his rav had *o be dis-
turbed neressistTntr rectifici»km Neither there is
anv contravention of Ex. W4 circular in protecting
fhr» Inst drawn scale or that any junior employee!
/irpiviiiT -inv higher pay scale than him,
2497 GT/2001—8

12. To resolve the dispute and to appreciate the
contentions it will be appropriate to set out Ex. W3
Guidelines issued by the Government of India, which
are adopted in Ex. W4 circular No. 45|87. Ex. W3
guidelines reads as follows :

"Subject,—Ex-Servicemen re-cmpioycd in Public
Sector Banks|financial institution;) fixation of
pay.

Sir,

I aim directed to refer to this Department letter
No. 2|8|78 SCT (B) dated 28th January,
1983 on the above subject advising public
sector banks and financial institutions, inter
alia, that for the purpose of fixation of pay
of-ex-serviceman re-employed by them
(a) protection may be given to total emolu-
ments i.e., pay plus D.A. instead of only
pay last drawn by the ex-servicemen before
their retirement from armed forces if they
joined bainks before 1-9-78 and1 (b) the
basic pay drawn in the armed forces
(instead of P'ay plus D.A.) may be protected
for the purpose of pay fixation on re-
employment in banks services on or after
1-9-78.

2. Representation have been received that ac-
cording to formula as at (a) above, the
ex-servicemen who joined banks on or after
1-9-78 get the bensfits of pay fixation on
re-employment which are far more adven-
tageous than those available to the cx-
serviccmen who joined the banks before
1-9-78.

3. Further, the pay scales in the banks have been
revised with effect from 1-7-83, the date
from which the revised pay scajes in the
banks have become effective as a result of
Fourth Bipartite Settlement, This has tieces-
sisted review of the formula for pay fixa-
tion.

4. Thcce issues have been considered" carefully by
the Government and the following decisions
have been tak^n :

(i) The Banks may invite Options from the
pre 1-9-78 ex-servicemen entrants to
the banks service to exercise fresh option
to come dver to the post 1-9-78 pay fixa-
tion formula in which case their pav will
be re-fixed, with effect from 1-9-78. as
if they were fresh entrants to the bank's
service. No arrears on account of re-
fixation of oav will, however, be admissi-
ble to such cfp'ces.

(il) With effect from 1-9-83. the pav fixation
of re-emplovmcnt of ex-servicemen in the
banks would be through protection of the
basic rvav plus D A drawn bv them at
the time of their release fr™Yi
the arm^d forces. The fipure of rnv nhis
D A admissible to the bank will be fixed
with reference to tru? rrotection and the
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ldevant stage of the basic pay in the
scale will be determined after deducting
D.A. admissible in the banks troni the
figure protected."

Ex. W-4 circular issued in pursuance of Ex. W3
reads as follows :

"The Ex-servfccmen who joined in the banks
service on or after July, 1983 m Ihe ihird
Bipartite Settlement, pay scale made on the
basis of protection of pa_y drawn in the
armed forces or at the stage where new
bapic pay plus dcarncss allowance last drawn
by them in the armed forces, whichever is
higher. The servicemen who joined the
Bank between July, 1983 and September 17,
1984 and were given the fitment under the
3rd Bipartite Settlement Jicir pay would bo
refixed in the above manner, but if as a
result of such relaxation, their salary
(Pay + D.A ) was reduced, the recovery of
such excess paymg»t for the period July 1,
1983 to September 17, 1984 would be
waived.

The Revised instructions are as under :

(i) With effect from 1-7-1083, the pay fixation
on re-employment of ex-servicemen in the
Banks would be through protection of the
basic pay plus Dearness Allowance drawn
by them at the time of their re^ase from the
armed forces The figure of pay plus
Dearness Allowance admissible in 'he Bank
will be fixed with reference tn this protec-
tion and the relevant srai;e of the basic pay
in the scale will be determined fitter deduc-
ting Dcarncss Allowance admissible in the
the Bank from the figure protected.

In other words, the paiy fixation of ex-service-
men re-employed in the Bank's seivice on
or after 1-7-1983 should be made
on the basis of protection of basic
pay and dearness allowance last
drawn by them in the Armed forces
and pay in the bank fixed at a stage where
paiy plus dearness allowance in the army
would correspondent to that in the Bank.

(ii) If the pay fixation of ex-servicemen re-em-
ployed in the Bank between 1-7-1983 and1

June 10, 1986 has been made on the basis
of earlier formula and consequently excess
paymenf has been mad • du? to retrospec-
tive effect of 4th Bipartite Settlement, the
recovery of the excess pavment made upto
17-9-1984 may be waived.

(iii) The Bank mav invi'e options from prc_
September 1. I97K (i.e. the date of effect
of 3rd Bipartite Settlement, from which date
the fitment formula for cvservicemen was
revised to 'protection of Pav' from earlier
formula of "protection of pay + D.A.) ex-
servicemen entrants to the TVink's service
to exercise fresh option tn conv over to
the post 1-9-1978 piv fixation foimula m
which case their nnv will U- re-fWrri with
effect from 1-9-1978 as if thev WCT fresh
entrants to the Bank's service. No arrears

on account of re-fixalio/i of pay will, how-
ever, be admissible to such optees. This
will come into force from June 10, 1986."

12. Ex. W2 is the last pay drawn certificate of the
woikman in Defence Service under which he was
drawing Rs, 332.50 per month inclusive of D.A. and
other allowances. Following the Guidelines of
Ex. W3 and Ex. W4 the pay o' the workman was
fixed at Rs. 345.00 per month. The workman when
he joined as a Cashier on 9-1-1976 his basic pay
was fixed at Rs. 345 00 per month. As per the
guidelines of Exs. W3 and W4, his pay is to be
protecled aj> on L-9-1978 as hi joined as a new en-
trant in service of the Bank. The rationale in issuing
Exs. W3 and Ex, W4 is to ensure that the last pay
drawn of an Ex-Servicemen on rc-employmcnt had
to be protected and that the junior employee who
joined subsequent to such employees after 1-9-1978
if he drafws more than the pay of the ex-serviccmen,
the same is to be equalised by refixin^ his pay as if
he had joined as a new entrant w.e.f. 1-9-1978.
Necessarily option is to be given by such an Ex-
Scrviceman. Undisputedly the workman had exer-
cised his option fdr re-fixation of paiy as a new en-
trant on 1-9-1978. Tf refixation has to be taken
in'o consideration as on 1-9-197S, his last pay drawn
in Defence Service which vas Rs 332 50 hns to be
taken into consideration.On account of his two vears
service in the Bank, he was already diawinn Rs 365.00
per month as on 1-9-1978 The verv ournovf, and
object of Ex W4 circular is to sec th;rt fhe Ex-Ser-
vicement cannot draw lesser pav than what he was
drawing in Defence Service and that of his iunior
employee? who joined snbsecruent to him mnv no*
draw higher pav than him Tn cn^ and if there is
any annmolv c\ists in the baiic rjav nf Ihe Ex-Service-
man wi'h *h - nalv of his iunior employes it is to b° re-
fixed by strppjptr no with t] i c rny cc'xh of i'mior em-
plovcf Th« (Wails of tV n?v s^nic'iu ^ of the work-
man shown in the counter pt paw 4 reproduced herein
unrirr p-ivp<. n clear ir)on of the pav' dv^wn bv the
workman ns on 1-Q-I97R fur considering v^"^ f r
anv refixaton was required in his pav a-; on 1-9-197R.

Bas'c nav fts
discivric ce

Rt. 332.50 E
On account
Increment
Increment
Increment
Increment
Increment
T?ev'scd
Increment
Increment
TAUR
Pari-T
Increment
Increment
Increment

ppr Mintarv

rtificatc

is on 1-9-1978
of Graduation

9-1-1979
9-1-1980
9-1-1981
9-1-198^
9-1-1983
1-7-1983
1-1-1984
1-M985

8-5-1985
1-1-1986
1-1-1987
1-1-1988

Corres-
ponding
Basic oav
fas if ho is
fresh cntra
as on
1-9-197R)

Rs.
345.00
385.00
405 on
430 00
455.00
485 00
515 00
930 00
990 00
1,05^.00

1.P5.00
1.195.00
1,780 00
1.375.00

Present
Basic Pay

nt

Rs.
165 00
405 00
4"<0 00
455.00
485 00
515 00
545,00
990 00
1.055,00
1.125 00

1,195 00
1,280 00
1.375 00
1,470 0 0
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the workman was drawing Rs. 405.00 inclusive of
graduation increment while so as per Ex. W4 circular
he has to get only Rs. 385.00 per month and1 he
fuUher started that as. on 1-9-1978 the workman was
taken as a new entrant in the Banks service fixing
his basic pay at Rs. 365.00 per month. He denied of
wrong fixation in the pay by showing Rs. 7.00 less
for each month and on account of it thcie is a finan-
cial loss all the while right from his appointment.
Further, he denied the suggestion that his basic pay
scale is to be stepped up fiom Rs. 405.00 to
Rs. 430.00 per month w.c.f. 1-9-1978 in terms of
Ex. W3 letter. He also denied the suggestion that
there is a deficit of Rs. 25.00 in the pa,y scale as
pointed out.

13. In the entire pleadings and in the evidence, the
workman has not pointed out any single instance as
to who are the junior employees joined subsequent to
him i.e. after 1-9-1978 are drawing pay exceeding
Rs. 405.00 per month so tha,i this pay is to be stepped
up at Rs. 430.00 per month w.e.f. 1-9-1978 much
less that there is any anamoly in the pay scale that
his last drawn pay is not protected by fixing his
pay at Rs. 365.00 per month w.e.f. 1-9-1978. M.WJ
in his cross examination categorically clarified the
doubts that were raised by the workman as to the
alleged financial loss caused to him as pCr the pay
scale allowed to him.

14. It is a hy|ll mark rule under fundamental rules
or under service rules that stepping up of pay would
arise between the same employee of the same cadre
if a junior is drawing higher pay than the senior which
necessitates for refixation of th; pay on par with the
pay of junior employee.

15. On a careful analysis of the factual aspects
with the evidence on record, with reference to Exs.
W3 and W4 pay fixation formulas, it is clear that
the pay protection has been done without prejudice
to the rights of the workman and there is nothing on
record to show that any of the junior employees are
drawing higher pay than the workman as on 1-9-1978
or any disparity exists in the pay scale which requires
any rectification or refixation. For the aforesaid
discussions and the reasons given supra, the conten-
tion of the workman that the Management has not
protected, his pay is neither proved to be correct
nor that the pay drawn by him is found to be in-
correct.

16. In the result, an Award is passed holding that
the Management of State Bank of Tndia, Tirupuihi
Region is justified in not ^cpnine no of pay of
Sri P. Subramanyam Sharma. Pre-1978 re-employe^
Ex-Serviceman w.e f. 1-9-1978 as oer Ministry of
Finance Government of Tndia Orders dated 28-1-1983
as his last pav drawn has been protected. There is
no order as to costs,

Dictated to the Senior Stenographer, transcribed bv
him, corrected bv me and eiven under my hand and
the sc-\l of this Tribunal, this the 18th day of June,
2001.

SYED ABDULLAH, Industrial Tribunal-I

Appendix of Evidence

Witnesses Examined Witnesses Examined
for the Petitioner : for the Respondent:

W.W.I P. Subrarnanayam Sharma
M.W. 1 K. Balakotayya.

Documents marked for the Petitioner:

Ex Wl 9-1-96—Appointment older issued to
W.W. 1.

Ex. W2 —Last Pyy Drawn Certificate.

Ex. W3 10-6-86—Circular of the Ministry of
Finance, New Delhi regarding fixation of
pay of Ex-Serviceman re-employed in Public
Sector, Banks and Financial Institutions.

Ex. W4 25-8-87—Circular of the Ministry of
Finance, New Delhi regarding fixation of
paly of Ex-servicemen re-employed in Public
Sector Banks and Financial Institutions.

Ex. W5 9-9-87—Representation submitted by
W.W1 to the Branch Manager, S.B.I.
Madanapalli regarding fixation of pay.

Ex. W6 6-2-88 — d o -

Ex. W7 15-2-89 — d o -

Ex. W8 18-2-88—Reply given by the Branch
Manager, Madanapalli enclosing the work
sheet.

Ex. W9 3-2-88—Reply given by the Branch
Manager, Madafnapalli to WW1.

Ex. W10 7-2-88—Reply given by the Branch
Manager, Madanapalli to W.WL

Ex. Wl l 2-4-1988—Circular of the Bank re-
garding Ex-Scrviccmcn re-employed in the
Public Sector Banks fixation of pay and
security.

Ex, W12 25-5-92—Circular of the Bank regar-
ding ex-servicemen re-employed in the
I-'uI.1;_" ^Jiio", Banks and fixation of pay.

Ex. W13 11-10-92—Representation given by the
All India Ex-Scrviccmcn in Bank Employees
Federation to the Asst. General Manager
SBI Reg III Jirupathi regarding pay fixa-
tion of Ex-Servicemen Sri P. Subramanyam
Sharma (W.W1).

Ex. W14 25-8-87—Xerox copv of conciliation
failure report of A.L.C.(C). Vijayawada.

Documents marked for the Respondent

NIL
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New Delhi, the 30th July, 2U01

S.O. 2160.—In pursuance of Section 17 of the
Industrial Disputes Aei, 1947 (14 of 1947), the
Central Government hereby publishes the award of
the Central Government hiduslrial Tribunal] Labour
Court, Chcnnai as shown in the Annexurc in the
Industrial Dispute between tin; employers in relation
to the management of Karur Vysya Bank Ltd. and
their workman, which was received by the Central
Government on 27-7-2001.

[Nu. L-12012|3l0|2000-IR(B-I)]

AJAY KUMAR, Desk Officer

ANNEXURE

BEFORE THti CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR

COURT, CHENNAI

Monday, the 25th June, 2001

PRESENT :

K. Karthikeyan, Presiding Officer.

Industrial Dispute No. 7512000

(In the matter of the depute lor adjudication under
clause (d) of subjection (1) and sub-section
2(A) of Section 10 of the In-
dustrial Disputes Act, 1947 (14 of
1947), between Shri A. Dhilbasha and the
Management of Karur Vy.sya Bank Ltd., Karur.)

BETWEEN

The General Secretary,
Karur Vysya Bank Employees Union,
Karur. . .1 Party (Claimant

AND

The Chairman,
Karur Vysya Bank Ltd,,
Karur. . .11 Party|Managcment

APPEARANCES :

For the Claimant —St i D. Hariparanthaman
V. Ajoy Khose and P. Viajendran, Advo-
cates.

For the Management—M/s. T S. Gopalan and
Co. Advocates.

The Government of India, Ministry of Labour in
exercise of powers conferred by clause (d) of sub-
section (1) and bub-section 2(A) of Section 10 of
Industrial Dispute Act, 1947 (14 of 1947), have
referred the concerned Industrial Dispute for adjudi-
cation vide Order No. L-12012j310]2000-IR(B-T)
dated 26-9-2000.

This matter came up before me for final hearing
on 31-5-2001. upon pmisiiip the Claim Statement,

Counter Statement and other material papers on
record, and the documentary evidence let in on the
side oi the 11 PartyJManagement only and upon
hearing U)e argument of learned counsel on either
siue and this matter having Mood over tilt this, date
for consideration, this Tribunal has passed the
following :•—•

AWARD

The Industrial Dispute referred to in the above
order of reference by the Central Government for
adjudication by this Inbunal is as follows :—

"Whether the punishment imposed to Shri
A. Dhilbasha ot Puduehatram Branch by
the Management of Karur Vysya Bank is
legal and justified ? If not, to what relief
is the workman entitled ?"

On receipt of this relerence, this industrial dis-
pute has been taken on file or this Inbunal as In-
dustrial Dispute No. 75|2()00. On receipt of the
natice from this Tribunal, both the parties entered
appearance through their respective counsel and
filed their respective Claim Statement and Counter
Statement.

2. The Industrial Dispute between the parties is
briefly as follows :—

The I Party|Claimant Union (hereinafter referred
to as the Petitioner) is espousing the cause of the
workman Sri A. Dintbasha in the concerned dispute.
The concerned workman was appointed by the II
Party/Management (hereinafter referred to as Res-
pondent as a clerk jn 1983 in its branch at Smal-
patti. Shri Abdul Majid is the father of the con-
cerned workman. Sri Anwar Basha, a lecturer in
Alagappa Arts College, Kataikudi and Sri A. Akbar
Basha are eldei and younger biofjher respectively of
Sri A. Dhilbasha. His younger brother has been
li-imnmg a cycle and spare parts shop in the name of
Akbar Cycle Mait at Kaveripattinam. He had
studied only upto Vill Standard and also a deaf
person. Therefore, the concerned workman extend-
ed his help to Akbar Basha. as a brother in making
sonic correspondent on behalf of his brother Akbar
Baisha during holidays and whenever he Mas free.
Except making such help, the concerned workman
had no connection or involvement whatsoever in the
trade or business of his brother Akbar Basha in
Akbar Cycle Mart. He extended his help upto
1991 till he was residing at Kaveripattinam. There-
after the concerned workman shifted his residence
from Kaveripattinam to Krishnagiri. So he could
not even extend his help as before. Under such
circumstances, the Respondent hnd issued a chalrge
sheet dated 12-10-95 alleging that the concerned
workman had placed orders with M|s. Royal Cycle
Mart for the supply of cycle and cycle spares to M|s.
Akbar Cycle Mart and that he had not made the
payment for the supplies made by them inspite of
his assurance to pay, that he was also actively in-
volved and associated in the busmess of M|s, Akbar
Cycle Maprf, that due to the non-payment of the dues
by him to M(s. Royal Cycle Mart Sr{ Sampath ®
Shanmutfasundaram had filed a complaint against
him and his two brothers M|s. Akbar Rasha and
Anwar Basha u|s. 409, 420 nnd 120(b) of IF'C,
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that he had contracted' pecuniary obligation with the
customer 01 a Danx, tnai ne nas given 100m lor
police complaint and that ne liaa acted in a mavmei
ujiueeommg ot a bank employee. He was charged
unuer clause ,ty.:>t,Aj ana iy.5(.J; oi the Bipartite
bcumment. Shn uhilbasha had submitted a delink-
ed explanation dated 2t-iu-y.i anj c-nu-u i,,_
charges. In that explanation lie has staled that no
busmess involvement or association wnatsuevei wnn
Akuar Cycle Mart u|nd that lie had no uansacuon
wnh Royal Cycle Mart. He had also pointed out
lnat he was not provided with the copy ot the comp-
laint said to have been made by M | \ Royal Cycle
Mart a(nd requested the Management to provide the
copy ot the same. He had also requested not to
proceed with the enquiry, till the charge sheet was
filed by the pohje. Without considering his expla-
nation and request, the 11 h'arty by an orJcr dated
18-11-95 decided to hold an enquiry and' appointed
the Enquiry Umccr. The H Party without consi-
dering the representations ot tne concerned work-
man proceeded with the enquiry. In the enquiry,
the Management has examined one witness Sri Sam-
path @ Shanriiugasundaram and exhibited 18 docu-
ments as Management's Ex. Ml to 18. On the
side of the workman his younger brother Akbar
Basha, owner or Akbar Cycle Mart, father Sri
Abdul Maijid1 and one Sri Rajagopal, Village Ad-
ministrative Officer of Gundalapatti and another Sri
Ravi were examined as WWs I to 5 and 15 docu-
ments were exhibited as Dl to D15. The enquiry
was not conducted in a fair and proper manner and
in accordance with the principles of natural justice.
In the enquiry, the workman was not given fair and
reasonable opportunity to defend him effectively.
The defence representative submitted a copy of rhe
order da|ted 1-11-96 exonerating Mr, Anwar Basha,
the elder brother of concerned workman frorrL the
similar charge issued based on the similar complaint
given by Mr. Sampath of Royal Cycle Mart. The
Enquiry Officer submitted his findings dated 9-1-97
and the same was communicated to the concerned
workman by an order dated 17-1-97. The concern-
ed workman submitted his reply on 14-12-97, to
the findings of the Enquiry Officer stating that the
Enquiry Officer's findings was perverse, biased and
onr; sided and requested to the Disciplinary Autho-
rity to set aside the same and to exonerate him from
the charges. But the Disciplinary Authority had
issued a show cause notice (fated 25-3-97 and pro-
posed to dismiss the concerned workman from ser-
vice. In the personal hearing held on 28-4-97, the
concerned workman and the defence representative
made a submission that the Disciplinary Authority
passed a final oidei dated 30-8-97 and communicat-
ed to the woikman concerned1 by a lctfer dated
30-8-97 informing the workman about the imposed
punishment of reduction in ba^ic pay by five stages
for each charge and the punishment was to run
concurrently. Subsequently, by an order dated
8-9-97 in a corrigendum to final order was issued
by the Disciplinary Authority by which the punish-
ment VPK modified as a reduction in basic pay bv
two s'aees for each charce nnd it v;'s ordered that
the punishment shall run sepnmtciv. The Workman
concerned prefcrerrcd an aoncil but the ar>oc;V! was
rejected and the findings of !hc Hnqnirv Officer nnd
the punishment imposed by the Disciplinary Autho-

rity were confirmed. Then the concerned workman
requested the Petitioner Union by a leuer dated
3u-2-y« to do the needlul by raising a dispute. As
ihi: Management wag not willing tor any amicable
tantieme/.L, tne I'etmom I Union nas raised ihis indus-
trial dispute. The punishment of reduction in basic
pay ot the concerned workman by two stages tor
ea>jh of the two charges imposed by the 11 Party |
Management is illegal arbitrary and unjust and liable
to be set aside.

3. The H t'arty|Managemcnt, the Respondent
henein, in their Counter Statement had opposed the
averments in the Claim Statement of ih$ Petitioner
Union. It is briefly as follows : —

The Workmen oi the Respondent bank are requir-
ed to devote their whole time a,nd attention only to
the work or the bank and iney should not either
dm;cily or indirectly engaged themselves in any
trade or business. Further no workmen shall have
any dealings with the constituents of the bank. The
workmen arc also required not to indulge in exces-
sive borrowings. By a letter dated1 18-4-95 one
M|s. Royai Cycle Mart, Salem complaining to Res-
pondent that one of the staff of the branch in Samal-
patti branch of the Respondent was running a shop
in Kaveripattinam in the name of Akbair Cycle Mart
and that they have supplied him cycle parts and ac-
cessories for the value of Rs. 3,88,072 and that it
was proposed to initiate legal proceedings for recovery
of the amount. A memo was issued to the con-
cerned workman inviting his attention to the comp-
laint of Royal Cycle Mart calling upon him to explain
how he got himself involved in trade or business
outside the scope of his employment. The concern-
ed1 workman gave a reply staging that the complaint
was baseless and devoid of any truth. Later the
Royal Cycle Mart informed the Respondent| Mana-
gement that they have filed a, complaint against the
concerned workman and his brother and forward'ed
a copy of FIR. Then charge sheet was issued to
the concerned workman and enquiry was conducted1.
On consideration of the evidence let before him, the
Enquiry Officer held the charges levelled against the
concerned workmam were proved and submitted his
report on 9-1-97. After the concerned workman
made his representation, a personal hearing was held
on 28-4-97 and the Disciplinary Authority has
passed an order dated 30-8-97 imposing the punish-
ment. The findings of the Enquiry Officer are baw-
ed on sound reasoning and they should not he
disturbed, Those findings cannot be characterised
as perverse. It has come out in the enquiry that
Akbar Cycle Mart was owing huge amount to Royal
Cycle Majrt and that the concerned workman was
actively involved in carrying on the business in the
name of Akbar Cycle Marl, therefore, the concern-
ed workman was indebted. There was adequate
material before the Enquiry Officer to come to the
conclusion that the concerned workman was carrying
on the business. Admittedly Royal Cycle Mart was
a constituent of Salem Shevapet Branch of the Res-
pondent Bank and its one of the staff members of
the bank were fo owe a huge amount to the custo-
mer, it will certainly affect the imace and1 reputation
of the bank and therebv if is th; conduct nrejudicinl
to the interest of tho bnnk. Tin rninfshmcnt award-
ed <n fhr concerned workman Sri A. Dhiibaslin is
perfectly justified and the same should be upheld.
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Hence, an award may be passed rejecting the claim
of the Petitioner,

4. When the matter was taken up for enquiry, by
the consent ol the counsel on either side, the xerox
copies of the documents filed on Ihe side oJ' the
Management were marked as Ex. Ml to M53. Nei-
ther party examined any witness on their respective
side. No documentary evidence also has been let in
on the side of the 1 Party/Union. The learned counsel
on either side have advanced their respective argu-
ments.

5. The point lor my consideration is—

"Whether the punishment imposed to Shri A.
Dhilbasha of Puduchatram Branch by the
Management ol Karur Vysya Bank, Karur >s
lagal and justified ? It not, to what rehel
is the workman entitled ?"

Point :—

Though it is aveired in the Claim Statement that
the enquiry was not conducted in a fair and proper
manner and in accordance with the principles of na-
tural justice and in the enquiry, the workman was
iiot given fair and reasonable opportunity to defend
him effectively, while advancing argument the learned
counsel for the I Party/Union has not pointed out as
to how the principles of natural justice have been vio-
lated by the Enquiry Officer in conducting the enquiry
and how the enquiiy has not been conducted in a
fair and proper manner and how the workman was
not given fair and reasonable opportunity to defend
him effectively. Ex. Ml to M53 of the documents
marked as Exhibits on the side of the TI Party/
Management with the consent of the learned counsel
for the I Party/Union. Ex. M36 to M41 have been
h'lcd as proceedings of the enquiiy conducted by the
Enquiry O/licer. Ex. M42 is the report of findings ol
Enquiry Officer. A perusal of these records, clearly
show that the concerned workman, who is the chargj
sheeted employee, was given fair and proper oppor-
tunity in the domestic enquiry conducted by the ap-
pointed Enquiry Olhcer and the delinquent employee
has taken part in the enquiry fully along with his
defence counsel and has cross examined the Manage-
ment witness in detail and has examined three wit-
nesses inclusive of himself as DWl to 3 apart from
marking 15 documents as Ex. UJ to D15. So, it can-
not be said that the delinquent employee, the con-
cerned workman Dhilbasha was not given fair and
proper oppoitunity in the domestic enquiry and the
Enquiry Ollicer has violated the principles of natural
justice in conducting the domestic enquiry, Tt is argued
by the learned counsel lor the Petitioner Union that
the only witness examined on the side of the Manage-
ment as MWI, the person belong to Royal Cycle Mart
is only an interested witness and the reliance made
by the Enquiiy Officer on his evidence is only a bias-
ed and perverse OIT\ This argument of the learned
counsel for the Petitioner union is incorrect because
On the basis of cnncrelc documentary evidence and
the unimpenched orrl evidence of the Managerial wit-
ness, the Cnquiiv Officer has given his finding thai
the charges levelled nsr;iiiT-t <h ^"i •<*"• sheeted emp-
loyee has been proved, as it is seen 1iom the enquiry
proceedings filed into Court, Farther, tlve evidence of

MvVl cannot said to be an interested testimony, since
he is the person concerned wuh the Royal Cycle Mart.
With regard to the business transaction by the Akbar
Cycle Mart with me Royal Cycle Mart, tie only can
speak about the transaction and the documents, tetteis
written by the delinquent employee on behalf ol Akbar
Cycle Mart, ft is admitted that the letters have been
written by the delinquent employee as a bsusmess cor-
respondence. It is the mgument of the learned coun-
sel tor the Petitioner Union that those letters were
written by the delinquent employee only to help his
brother, who is doing the business and who is> not
well educated and that the delinquent employee has
not directly involved ui that business and that the
Enquiry Officer presumes that the delinquent employee
involved in the business diiectly when it docs not
disclose the delinquent employee's direct involvement
in the business and it can at best the case of suspicion.
This argument of the learned counsel for the Petitioner
Union cannot be accepted as correct because these
admitted documentary evidence go to show that this,
delinquent employee had something to do with the
business of Akbar Cycle Mart which had business
tiansaction with the Management witness's Cycle Matt
at Salem. So it cannot be said that without any evi-
dence at all the Enquiry Officer has come to the con-
clusion about the delinquent employee's involvement
in the business of the Akbar Cycle Mart with Royal
Cycle Mart, which is a constituent ol Respondent
Bank branch at Salem. So under such circumstances,
il cannot be said that the Enquiry Officer has pre-
sumed things without any basis and his findings are
perverse and biased and his non-acceptance of evi-
dence given by DW as close relative's evidence cannot
be considered as incorrect. So under such circums-
tances, it is clearly seen that the findings of the En-
quiry Oilicer has been supported by evidence. There
is a document to show that the Royal Cycle Mart has
brought to the notice of the bank that the huge h/.lance
of amount is due to them from the employee Sri Dhil-
basha through his business connection with Akbar
Cycle Mart of Kaveripattinam. So under such cir-
cumstances, the findings given by the Enquiry Oilicer
based upon acceptable legal evidence let in before
him in the enquiry cannot be said to be perverse and
without any evidence. So,' the findings given by the
Enquiry Officer suppoitcd by evidence cannot at all
be interfered by this Tribunal or disturbed. Further,
this is not a case wherein this Tribunal can interfere
with the punishment imposed by the Disciplinary
Authority for the proved misconduct of the delinquent
employee invoking jurisdiction under Section 11A of:
the Industrial Disputes Act. So under such circums-
tances, the imposing of punishment by the Discipli-
nary Authority, after giving sufficient opportunity to
the delinquent employee is also cannot be interfered
with as an irregulai or improper one. Tn view of these
it can be easily concluded that the punishment impos-
ed to Sri A. Dhilbasha of Puduchatram Branch by the
Management of Karur Vysya Bank cannot said to be
illegal or unjustified. So, no lelief can be granted to
the concerned workman. 1 hus, I answer the point
accordingly.

6. In the result, an award is passed holding that the
action of the Management of Kurnr Vysya Bank in
imposing punishment on Sri A, Dhilbasha of Pudu-
chatram branch is legal and jus\ified and hence the
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concerned workman is not entitled to any relief. No
cost.

(Dictated to the Stenographer, transcribed and
lypcd by him. corrcctcr1 ;>nd pronounced hy me in the
open court on tbs day, Ihc 25th June, 2001).

K. KARTHIKEYAN, Presiding Officer

Witnesses Examined:

On other side : None.

DOCUMENTS MARKED :
For I Party/Claimant : Nil.

For the TT Party|Management ;

Ex. No, Date Description

Ml 12-10-95—Xerox copy of charge sheet No,
PAD|l l l95 issued to the Petitioner.

M2 21-10-95—Xerox copy of reply of the Peti-
tioner to the said char^esheet

M3 10-4-95—Xerox copy of the letter from
Royal Cycle Mart Sjlem to the Manage-
ment.

M4 29-12-88—Xerox copy of letter from Akbar
Cvcle Mart, Kaveripattinam to Royal Cycle
Malrt, Salem.

M5 27-7-89—Xerox copy of letter issued by the
Petitioner for Akbar Cycle Mart, Kavcripa-
*inam to Mr. Sampath of Royal Cycle
Matt, Salem.

M6 7-7 90—Xerox rony of letter issued l>v the
Petitioner for Akbar Cvcle Mart, Kaveri-
patinaltn tt> Mr. Sampnrri of Royal Cycle
Mart, Salem

M7 n-2-91—Xerox copv of letter fiom the Peti-
tioner to Mr. Sam path

M8 5-3-91—Xerox copy of letter from the Peti-
tioner to Mr. SamDjfh.

M9 10-6-91—Xerox rony of letter from the Peti-
tioner to Mr. Simpath

M10 Nil —Xerox copy of letter from the Peti-
tioner 1o Mr. Snmnath.

Ml 1 Nil —Xerot copy of letter from the Peti-
tioner to Mr. Samoath

Ml 2 Nil —Xerox conv of le'ler from the Peti-
tioner to Mr, Samp-ith.

Ml 3 Nil —Xerox copy of letter from the Peti-
tioner to Mr. Sarnn.irh

Ml 4 23-9-88—Xerox cony of letter from A Mar
Cycle Mart Kavcripatiip.im, placing orders
for ne\»" cycles.

Ml 5 Nil —Xerox copy of the Vt'cr of the Peti-
tioner to Mr Sarnnnrri

MI'S Nil —XeroT conv of the htfrr of the
Petitioner to Mr. SnmpVh

Ml7 2-9-95—Xerox copy of FIR No, 1527|95
of Salem Town Police Station, Crime Branch
filed by Royal Cycle Mart, Salem.

M18 Nil —Xerox copy of salary certificate of
the Petitioner issued by the Management.

M19 7-2-88—'Xerox copy of Partnership deed
of Akbar Cycle Mart, Kaveripatlinam.

M20 8-11-94—Xerox copy of letter of Royal
Cycle Mart, Salem to The Principal,
Alagappa Arts College.

M21 23-11-94—Xerox copy of letter of Royal
Cycle Mart, Salem to Akbar Cycle Mart,
Kaveripattinam.

M22 15-3-95—Xerox copy of letter of Royal
Cycle Mart, Salem to the Petitioner.

M23 3-2-95—Xerox copy of letter of Royal
Cycle Mart, Salem to Akbar Cycle Mart,
Kavenpalttinam.

M24 16/17-11-88, 7'9-12-88, 20/25-1-89,
30-1-89 2-2-89—Xerox copy of letter of
Royal Cycle Mart, Salem IO Akbar Cycle
Mart, Kaveripattinam.

M25 1-11-94—Xerox copy of letter of Royal
Cycle Mart, Salem to Akb.ir Cycle Mart,
Kaverip^tdiiom,

M26 3-7-92—Xerox copy of letter from the
Management to Smt. S. Koki'Jambal, Salem,

M27 4-6-92—Xerox copy of letter from Smt, S.
Kokilambal, Salem to the Management.

M28 27-6-92—Xerox copy of letter from Smt. S,
Kokilambal, Salem to the Management.

M29 6-8-88, 7-10-88, 28-1-89, 8-2-89, 8-2-89,
14-9-92, 18-9-92, 15-10-92—Orders farm
of Akbar Cycle Mart addressed to various
industrial at various places.

M30 1-4-95—Xerox copy of letter of Mr, Abdul
Majid to Supreme Court of India1,

M31 Nil —Xerox copy of letter from Akbar
Cycle Mart. Kavcripattinam to Circle Ins-
pector of Police.

M32 6-2-95—Xerox copy of letter from Abdul
Majid to District Police Office.', Dharma-
puri.

M33 25-8-96—Xerox copv of certificate of
V.A.O. Gunda'iapatti Issued in favour of
the Petitioner.

M34 18-11-95—Xerox copy of order No. PAD|
DP|280|95 Initiating and appointing en-
quiry officer on fhe Charpf sheet to
Mr. Dhilbasha,

M35 12-1-96—Xerox copy of notice of Enquiry
Officer.

M36 1-12-96—Copy of enquiry proceedings.

M37 24-4-96—Copy of enquiry proceedings.

M38 25-4-96—Copy of enquiry proceedings.

M39 5-9-96—Copy of enquiry proceeding.

M40 19-9 9ft—Copy of enquiry proceedings,
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M41 4-11-96—-Copy of enquiry proceedings.

M42 9-1-97—Xerox copy of findings of the
Enquiry Officer.

M43 17-1-97—Xerox copy of letter from Disci-
plinary Authority in the Petitioner.

M44 14-2-97—Xerox copy of letter from de-
fence representative to the Disciplinary
Authority.

M45 25-3-97—-Xerox copy of show cause notice
No. PAE>|4|97 Issued to the Petitioner by
the Disciplinary Authority.

M46 2-4-97—Xerox copv of letterNo. PADI51

97 from the Discciplinary Authority to the
Petitioner.

M47 11-4-97—Xerox copy of letter No. PAD
7|97 from the Disciplinary Authority to
the Petitioner.

M48 28-4-97—-Xerox copy of proceedings of
the proposed Punishment hearing.

M49 30-8-97—Xerox copy of final order No,
FAD|7|97 issued By the Disciplinary
Authority.

M50 8-9-97—Xerox copy of corrigendum for
final order No. PAD|7|9^ issued by Disci-
plinary Authority.

M51 21-1-97—Xerox copy of appeal filed1 by the
Petitioner to the Appellate Authority.

M52 15-12-97—Xerox copy of letter No. PAD|
Jl |97 of the Appellate Authority enclosing
his order on appeal.

M53 1-11-96—Xerox copy of order exonerating
Mr. Anwar Basha from the action taken by
him in the College.

New Delhi, the 30th July, 2001

SO. 2161 — In pii'sunncc of Section 17 of the Industrial
Disnute Act. 1"47 0 4 of 1947). the Central Government

Hereby publishes the Award of the Industrial Trihnnil-T,
Hyderabad as shown in the Annexure in the Industrial Dis-
pute between the employers in relation to the rmnawment of
Slate Bank of India and their workman which was received
by the Central Government on 27-7-2001.

[No. L-l2012/19/99-TR(B-l)l

AJAY KUMAR, Desk Officer

ANNIiXURH

111 I ORE rill ' INDUSTRIAL TRIUUNAL-I AT
HYDERABAD

J'RI SI'NT:
S'i S\ed Abdulleh 13.Sc, B L ,
Industiial Tiibunal-f.

D.ited : 18th day or June, 2001

Indiihtiial Dispute No. 37 of 1999

BETWEEN

The Pies'dent, All India Ex-Servicemen
Bank Employees' Fcdeintion (A.P. Unit),
Regd. No. 10 of 1979, havinji its Head Office
at B-30, Manak Vihar, P.O. Tilak Najiar,
New Delhi-18 and Regional Office at D. No
24-1-4A, S •mbamiuthy Road, Ramanagaram,
Vijayawadsi-3. . . Petitioner.

AND

1. The Chief General Manager,
State Bank of India, Local Head Office.
Banks' Street, Hyderabad.

2 The Regional Manager,
State Bank of India, Region III,
Zonal Office, Labbipet,
Vijayawada. . . Respondents.

APPEARANCES:

Sri N. Rushendra Roddy, Advocate for the Petitioner.
Sri B. O. Ravindera Reddy, Advocate for the Respon-

dent,

AWARD

Government of India, Ministiy of 1 abour, New Delhi, by
its lettn No 1-12012'1<J/99-IR(B-n invoking sub-section (I)
and -nib-section 2(A) of Section 10 of the I.D. Act has refer-
red this dispute lor adjudication between the management of
Shite Bank of India, Vijayawada Region and its ex-seivice
employee in respect of the issues referred to in the schedule
to Ihc refifienee which is as under :

"Whether the action of the management of State Bank
of India, Vijayawada Region in not nllcv inn Sn
M A. Khun re-emploved ex-serviceman to appear
for the promotion test conducted during 1985 is
legal ?
II not what relief the workman is entitled to ?

2 Alter the appearance of the paities they have filed their
pleadings.

On behalf of the workman Sri M.A. Khan, the President
of the employees Union filed the claim statement pnd in
brief the averments are as under:

The aRgricvcd workman Sri M. A. Khan had ioined the
Respondent Bank as Cierk-cum-Cashi':r on 18-11-1977 and he
wns deprived of his piomotional chances in not allowing him
la appear for the promotion test conducted during 1985 The
respondent had taken the plea that the workman had not
put in the requisite service and aee limit totally ignoring
the ordrrs of ih- Ministry of Finance. Government of
India, Defence Services weighlage given to those cx-servire-
men re-cmplovrd in the banks for the purposes of
promotion and caieer advarcement. The management alsri
his tnken the pW that the no cdled settlement arrived at
with the recognised unions nffcr 4 vcars of the issuance (if
the ord'*'s bv the Government on I he, rubjcct and as such
the settlements has no relevance to the i^suc.

3. The workman bad served in Tndi'in Armed Forces i e.
Indian Air-Forces for about 15 years fi\>m August 1^61 to
August 197fi

4 Th? Rospondrnt-Hanks i1dm;nisti"ition ;s brine miided
•""I cont'oHpd bv the CVntntl Government i e by the Secretary,
Min'strv of F'n.'ncr, New Delhi. The B^nk is ohliged to
fi ' lnw t'T> f"ii(]^i;i)"t - n,i ()>A"rtirns meticulnu11v Thf S t [ l ts
R'TlV of India O^nti r»l OPirf Rnml'HV wns ar1"i'rd bv the
Ministry vide OMF No. 2l8l7S CSCTfB), dated 28-1-83
wh'ch ;t-nds us under.
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"If ceitain number of yi.ais service aie prescribed as
minimum ehgibii'ty ciiluift lor piomotion from one cadie
to anothci. Rules in this icgard may suitably be modified
to give weighLige to ex-servicemen on the basis of their
services in the defence forces". The Hist lespondent who is
the piomoting authority had convened and conducted a
pi<_mjlioii list for OIMGD-I vide cncular No. 109 dated
7-8-85 with the criteiia of cut off service seniority for
eligibility for geneial categuiy of employees as on 31-12-75-
The above test was conducted on 22-9-85, and about 650
employers vvtie promoted in the said posts w.e.f. 1-8-85.
Even though ihe woikman hcicin who had eligibility In nil
re'peeti £oi appearing lor the OIMGD-I piomotion test
copduded on 22-9-85, he was denied with the said opportu-
nity by not allowing him to write the said examination. He
was also not communicated the reasons as to why he wa^
not peimittcd to write the said examination as such it is
violatiie of the pnnciples of the Natural Justice. The
juniois wcie already piomoted. Thereby the workni-in was
put to menial 'ifium.i haiassment and humilia :->a while
working the elei ical cadie only. The criteria of service
seniority fixed by the Bank for the above test was that all
those clerks and cashiers who have joined (he seivice on or
before 31-12-75 me eligible to wi ile the test, The workman
herein had joined in the bank on 18-11-77 as re-cmployed
ex-serviceman's post. As pei the instructions of the
Ministiy of Finance referred to above the workman should
have been given weighlage of service based on his length
of r<'i\ice in II,- Dettnce service. The Government older*
wcic published thiough circular No. 8K dated 8-6-S4 yivinn;
iK effect for implementation as such the management
ought to have cvtcndecl the weightagc of 15 years of service
to the voikman wK-Mi was given a go bve illegally, so as
to d'nv oppoitunily to the woikman to appear for the letl
in 1985.

5. Subsequently the Government of fndia had issued ano-
ther 'OM' lctk-r dated 2&-1-83 on the same subject modifying
the earlier ordeis to the affect that "weightage is to be
given for the purpose of out of cadic promotion in the
ratio of one year for every 5 years of service put in the
armed forces subject to a maximum of 2 yeais in total
service", Ex- Serviceman employees reciuited against the
reseivcd vacancies will be entitled to the "benefit of
weightagc of service for promotion only once duiini; Ihe
entiie service in the Bank. The Bank hnd published a ci--
cular dated (PFR) 2K|l-4-87 and by means of it the woik-
man herein got 2 years of weighfage And he was qualified
to appear for the promotion test. By the time (i.e. 19K5)
the above tert was conducted the workman w,>s only \A
years of age Though he was eligible he was deliberately
victimised and denied the opportunity by the management
arbitraiilv. A large number of officer piomotecs of 1-8-85 '
batch wcie fuither nramolfd to the middle management
grade also ic MM Grades Scale-Il w c f. 1-11-95 by hold
inc oral interview's.

t). The lespondint-mauanement have entered into an
agreement with the recognised union of the Bunk on 12-2-K7
in teims of Section 9(A) of the T.D. Act to afford 2 years
of weightage to ex-servicemen re-emploved In the banks
and the same was published in bank's ciiculai No. 28
dated 1-4-87 having Its implementation effect. The second
time publication of the said oideis after a belated period
of 4 years vide Circular dated 1-4-87 without making any
refeicnce to its eailler publication nn the same matter dated
S-6-84 tantamounts to malafklcs on the cait of bank
aulhoiities which was done with a view tn deny (he prc
vilage extended to ex-sci vicemen re-emploved in the bank.
The bank is well aware of the Government's instruction on
the subject since 28-1-83. The action of the management
to avoid piomotional eh:ini-<\s to the woikman is a gioss
injustice and unconstitutional. It aho amounts to, alleiing
of Section 9fA) of the T.D. Act in changing thr workman's
service condition and entering the settlement with the union
4 years after the issuance of the Government ordeis which
also amounts to violation of the provisions of I D Act
The Workman in his letter dated 31-1-96 addressed to consi-
der the eligibility m allowing him to write the piomotior,
test or OJMC.1M dated I 1-2-96 but his request was turned
clown by the second respondent vidc letter dated 11-4-96
informing that he is above 50 years of age and as such not
eligible. As pci the policy laid down by Ihe bank senior
most employees are allowed to officiate in higher capacity
w t l f l l i ;v" r a fempouuy \-cr.ncv of OJMGD-f aiiscs The work-

™n
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Bum.li Vijayawada till February 1996 until he readied tne
age of 52 years while so 2nd lespondent abiuptly mtoimed
not to officiate the said post by givu.g a circular LHOlt DO|
(PER)I22J96I8-06 that the employees who have reached 50
yi-dis ol age are deuueu to have exhausted of the chances
loi pi (.motion to OJMGD-f and so they should not be
allowed to officiate in higher capacity which amounts to
victimisation and haiassment.

7. The workman repiesented his giievanccs before ACL
Cential Vijayawada, but the respondent had not coopeiated
in ••etfling the dispute. The Central Government ord~i Uive
mruspictivc eflect fiorn the date of origination i.e., 28-1-93
MI publication by the bank vide its staff circulai 88 dated
8-6-84 Even if 2 yeais weightage is extended, the cut-off
date for general categoiy being 31-12-75, the eligibility to
\M,te the said test stands as up to 31-12-77 in respect of the
woi kman. I he bank could have extended 2 years weighlage
to him as a re-employed cx-seiviceman when such benefit
being allowed to SC/ST cjlcgoiy of employees at the time
of conducting test m 1985 and if ut all they had any clari-
fication to make or being in-convenienccd to extend IS
yeui-, ol seivice bencht as per eailicr Government orders
they could have included the name for promotion test and
icsuhs could have been kept in abeyance in a sealed covci
till icceipt of claiificution. No such efforts were made by
the management. The junior employees who are within
50 yeais of age weic piomoted to Ihe disadvantage of the
workman over riding h;s scnioiity. Hence it is prayed t'>
diiect the icspondcn(s to promote the workman as an officei
in Junioi Management Grade-1 w.e f. 1-8-85 in the form of
deemed, promotion and fix him in the subsequent stage of
pioinolion, otherwise he will suffer loss and hardship.

8. The respondent filed the counter and briefly slated the
averments aie as under. The dispute is untenable both of
facts and undct law, s« it is 1'able to be dismissed in limini
which was raised afkr an abnormal and unexplained delay.
n'nup''i the work in,tn joined a0 clerk-cum-cashier on
18-11-77 under Ex-Servicemen Quota, the promotion to the
post of OJMGD-f is not a matter of routine. Those having
requisite number of years of service and not crossing the
age of 50 years and fulfilling nil other requisite conditions
are only eligible to appear for the wiitten test. Those who
come out successfully in (he written test only allowed to
appear for (he interview basing on tho over all pei forma nee
of the candidate and depending upon the number of vacan-
cies, in that vear. promotion will be effected, Similarly for
MMGS-U also the same procedure was followed. rl he
Ministrv onlv issues guidelines which are rccommendarv in
nature but the same are not administialive orders muchless
the same become seryice conditions applicable to (he staff
aiul officers of the bank, unless (he same are adopted by the
bank after fulfilling the lequisite conditions and following
the procedure as provided under provisions of T.D. Act.

A letter dnted 28-1-83 issued by the Ministry of Finance
containing inteiulia guidelines of fixation to pay to the c-x-
seivicemen re-cmployed in public sector banks, which
guidelines aie not in consonance with the spirit of the ins-
tructions as interpreted by the workman, It cannot be gain
said that such guidelines do not perse becomes thf service
condition" of the bank employees unless such guidelines arc
adopted by (he bank after fulfilling all the requisite condi-
tions and piocedure requiied in that regard as per the pro-
visions of the ID. Act Awards and bypartriate settlement
povcrninii the terms find conditions of service applicable to
the work staff and also the service rules as applicable to the
rtTrris On receipt of the guidelines from thrh government
of India and after nh(nirinij necessary administrative clari-
fications frnm th^ Ministiv the matter wî s discussed with (be
All Tndia State Bank of Tndia Staff Federation the reco«ni-
sf-d union eompris'inq of substantial majority of ariout
98 per c n t of work forces as its members on several occas-
ions and ultimately n settlement was reached onlv on
17-1 S7 -"ml hasinr on th» ŝ iid settlement, circular lettc
No. (PER) 28 dated 1-4-87 was issued inter alia extended
the services weightage to rx-servicemen for appeal ing for
promotion te=t. The instructions under circular writ- given
prospective effect VIZ 1-4-87 as the retrospective effect to
such instructions will result in hardship to (he other work-
men, staff and may unsetlle the promotion tests conducted
eailie- >-oi <hc fst conducted on 22-9-85 the cut-off date
was 31-12-1975. The criteria was that of the persons work-
ing as cleik-cum-cashier and had joined the services on or
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before 31-12-75 and iJio-e who aie nul ovei 50 years of age
as on 1-8-85 were only eligible, loi those test as on that date
there were no extant inductions requning the cxtcalion of
services weightagc to c\-sei viceman. The pt-'titionei was
( HIIHI not eligible to wnte the test as he had joined in the
bank on 18-11-77. The service conditions of employees
cannot be changed unilateially ,ind it cannot be done only
lifter the following due pictxdiiic, paiticulaily in view of
Section 9(A) ot the I.D. Act. As rcgaids the test hold on
25-4-93, eligibility uiterin WHS that the person who had
joined on or befoie 31-12-75 and not crossed the age of 50
years weie •only eligible. Vide Cncular letter (PER) 23
dated 26-3-93. As ihc petitioner was born on 1-5-42 he was
not eligible to write the said test. As regards the test con-
ducted on 27-8-89 the cut-off date seiyicc was 31-12-73 and
even after extending of scivice weightage of 2 ycais a'
provided for, vide cncula, letter (PER) 28 dated 1-4-87, the
claimant was not eligible to write for the .said test as he w is
appointed on 18-11-77 and (he 2 years of weightage can
permit the date of his appointment to be reckoned t-*
18-11-75 which is not within ihe cut-off date. Ciicultir
letters (PER) 28 (PER) 56 dntcd 1-4-87 and 1-8-89 respec-
tively the enclosed annexures may read as part of the coun-
ter. Vide circular No. 88 dated 6-6-84 related to fixation
of pay and other allowances to ex-servicemen which has
nothing to do with the piomotion of OJM. There was
neither uny discrimination nor victimisation as alleged by
the workman. As the woikman hid ciossed 50 years of
age he was not eligible to write for promotion test for
OJMGD-T held on ) 1-2-96. Fuithei as per the bank-, ex-
tended instructions and guidelines employees over 50 years
of use should be deemed to have exhausted 'Ot the chances
for promotion to OJMG and consequently should not be
permitted to officiate m such position, Vide Circular No.
LHO1CDO|(PFR)|22|96-97 dated 26-8-%. 'Ihere are no
meriti in the dispute. Hence piayed to dismiss ihe claim.

9. The point for adjudication is whether the worlma i JS
entitled to the reliefs as claimed for ?

10. In order to piove the claim, on behalf of the woikman
the organising secreUiy of the Union was examined as WWt
who is also an aggrieved woikman in another dispute ID
59|99 which was also espoused by tf'e union for iediessal
of the greviances.

11. The gist of WWl's evidence is as under : Mr M. A.
KITJII E\. serviceman was appointed on 17-11-77 as clcik-
cum-cashier during Iyy5. A leU for junior mana.eement-l WJA
conducted iind for which post the cut-off dale of scnionly
via-, fixed as Jl-12-1 v>7> As M. A. Khan put in 15 yeais
of defence service he coiild have been given weishlaije. ,ind
allowing him to MI loi the test by following the cnculai
No. 88~ dated 6-6-84 which is Ex, Wl. About the weightage,
the Government of India made certain modifications by issuing
n circular dated !-l 87 winch is I v W2. By the time of
conducting the s;iid tost in 1985 Mr. M. A. Khan was -14
years, and even then he was not allowed to write the teat,
so the management may be diiected to treat him as an officer
in junior management Giadc-I w.e.f. 1-8-85 in the form < f
deemed piomotion with all attendant benefits So also for
the subsequent piomohon of middle management scale-ll
w.c.f. 1-11-95 should be even to him. one Mr. Jink.i
Chimmaya, M A Qhadei Mohammed were promoted as per
circular .dated 7-5-N6. F\ W3 is the list of ihc concerned
piomotees.

12. On the side of the management, the Manager Personal
HRD was examined whose evfdence is as under : To have
a promotion from one cudre to another one must have
qualified services and a fixed by the bank. Those who are
qualified will be allowed to sit for Ihe written test and aft--i
qualifying :n it, the candidate will he called for interview
Basing on over aril all perfoimancc in written and oral tc.t
the candidate will be selected subject lo the availability of the
vacancies In promotion of MNGS-II the sumo procedme
will bf followed. In 1983 the Finance Ministry issued guide-
lines for fixation of rav and service wei&htage etc., of ex-
service which ciicular is Px. W6 In 19R4 there was a sctlL1-
ment with repaid to weighfagr for fixation of evservicemr'i
employees and it was done after discussion with iccoi/n'scl
unions and in puisuancc of it Ex W2 circular was issued
OFMG-I test was (.'inducted for the fitst time on 22-9-N'i
and in this regaid the bank, issued Fx W5 circular fix^d the
criteria. .The woikman was not eligible for Ihe tost as per
Ex. W5 circular The second test for the same nosl was

conducted on 27-S-N7 and lor this Ex. Ml circular was issued
on 1-8-89. As per lie el^'bility the employee should have
been appointed on ? 1-12-7J and should not have crossed
50 years as on 1-S-SS. As the woikman was appointed on
lK-11-77 and afli'i icckomng 2 years wciiihtage basing on
1.x VV2 cncular he w,i< not become ejiyiblc Lor the quahtyiivi
Usl ol OM.IG-1. Auiin thiid test was conducted on 25-4-93
fui which I \'. M2 circular dt. 26-3-93 was issued fixing tho
C|iiiilihtutions and as pei t.x. M2 the employee should have
been appointed on oi befoie 31-12-75 and should not have
ciossed 50 ytars of age as on 1-R-92 and since the woikman
h.id ciossed tin aw he was not eligible for it. Again on
2f-8-96 ihe b.ink had issued ll\. M3 ciicular disqualifying
Ihe employees who had crossed 50 yeais of age to officiate
ihj said pint ti tnpoianly.

M The ciux of the dispute is that the workman who is
mi uvservicem.in on ic-emoloymcnt woiking as Clerk-cum-
C.)shi\"r though was eligible to appeal for the test of Junior
Management Gradr-I which was held and conducted as per
circular letter No. 109, dt. 22-9-85, he was deprived of the
cppoitunity without any leason what so ever which is vio-
lative of the principles of natural justice. Consequent to
denial of the oppoitumty he lost the next promotional post
of bank as officer middle management Grade-11 w.e.f. 1-11-95.
Accoidin'i to the workman since he had 15 years of defence
seivicc he i entitled for the weightage of seivice and as per
ihc amended ciuuhir Ex. W2 dt 1-4-87 he is entitled for
2 /cais of u eight,'fc. Had he been allowed for the test, bv
viriue of his high -iradam c qualification and experience he
would h,ivc p.issed the test and since he was deprived of the
oppoitunitv of piomotion. a dnection to be piven that the
workman is a deemed promotee to the post of junior Gradc-I
v L f 1-S-H5 with all attendant benefit and also for the subse-
qmnt piumotioiu'l pokt w.c.f, l-U-95.

11. Wheiens the management has taken the stand for the
incinol'onal post of CIcrk-cum-Cashier is OIM Giude-T anil
"ne musl have a qualified service and age presetibed by the
hank, fun! Having eligibility to sit for the qualifying examina-
tion ic (Wntten Test). After qualifying in the Written Test
tlic candidates will be qualified Tor the interview and basing
on the ovei all performance in the written and oral test, the
candidate will be selected depending on (he availability of
vacancies. 1 or the next promotion of MWGS-II the same
pioecdiiie to h« followed As per the 1983 guidelines issved
by Ministry of Fintnte in respect of pay, seivice weightnee
etc., coveit-d by 1 x. W6 of the employees, the management
aflo1 holdina discussion with the recognised All Jndia State
H^nk of Ind'a StnfT employees federation a settlement dl
17-2-87 was cneteied into Pmsuant to the siid settlt-ment
the bank had issued a circular which is Ex. W2 regarding the
wcirhtace of servici' to the e\-seivice employees making them
clmihle foi the promotional post of OJM-T A test was con-
ducted for HIP first time oti 22-9-85 for which Fx. W5 circulai
V'JS issued piescribing ceitain qualifications under which a
candidate should have been appointed in the service on or
before 31-12-75 and his ape should not exceed 50 yeais ns
on !-8-Kt Smcf the woikmcn was appointed on 18-11-77 h^
hiul no dijib/lity us per F\. W5 circular. Subsequently the
''ml test win held lor the sume post on 27-8-89 covered hv
I v. Ml circnl;u ilt 1 v-89 pic-cnbing the qualifications that tin-
omnfovff! should li.tvc been appointed on or before 31-12-73
Hid shoul il not have crossed 50 years of aec as on 1-8-88 since
the workman was appointed on 18-11-87 in spite of getting
1 v-ir of wcinhlauc ns per bx. M2 circular he was no'
elieiblf lor the qunlified test of OMG-T. Acain for the third
time, the test w->s conducted on 25-4-93 for which Ex. M2
circi'lai dt Id 9-93 w,is issued fixine qualification under which
TI rninlovep shoLfid have been appointed on or befoie
^1-12-75 ;md his ;ii;e should not exceed 50 years r^ on 1-9-92
Hy the dnte of (Vrd test the workman had crossed 50 years
aite find since M2 circuhr stipulated that one should not
C l "" "if vctirs as on l-K-92 he was not elicihlc for all Ih-
Ihn- tests T-uitlvv ns per Fx. M3 circular dt. 1^-8-96 the
eninloyees who have crossed 50 vcars of nuc bv the dafe of
Ihe ciicular cannot aK, officiate the post of OMG-I
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I J . lo jcsoive me uispiue wiui luicien^e LU LUC laLmtw
dspecK, the eve.uence lei in by the parties read with docu-
ments vviiiiJi jre ifie guidelines issued by the Government
or India, iViimstiy ol finance and Circulars Viz., hx. Wl to
Wo and Ml 10 JV13 are to be examined carefully analysing it
by intci pieting trie guidelines and circulars.

16. Undisputedly the workman as an ex-serviceman on re-
employment was appointed as Clerk-cum-Cashiei on 18-11-77.
b,\, Wo is a guidelines dated 2Hth January 1983 issued foi
tixution ol pay ol cx-seivice employee working in Public
t>;ctoi Hanks. fV'ia 4 of it is relevant in this dispute which
i, lo the ellect thai 'II ceilain number of years ot scivice
are pi escribed as u minimum eligibility criteria for promotion
n om one cadre to another Rules in this regard may be suitably
niodiiitd to give wcightage to ex-servicemen on the basis of
elicit1 services in defence forces".

17. No doubt the workman had 15 yeait, ol defend, service
but he cannot claim entile service as weigbtage. The guide-
lines it^ell hod ntadj it clear that mles may be suitably
inodihed. l-oi making niles or modifying it, the manaKemcnt
cannot independently act it and it had to consult the re-
cognised and icgistered employees union oi the State Bant
itmpluyees kdemlion and thcieby the management had to
diactisb u with th£ employees union and ultimately entered into
n settlement on 17-2-87 and followed by it Ex. W2 circulai
came into i-fiecl foi giving weightage to ex-service employees.
J'ara (1) of the cnculai1 is relevant which is to the alfect thai
'•Weigghtage is tv> be given foi the puiposes of out of cadie
promotions in the ratio of I year for every 5 years of seivicc
put in the Aimed Voices subject to a maximum ot 2 yeais
in total seivice No pro-iata weightage should be given to
evscivicemen employees." Therefore it is clear that after
completion of 3 years of service in the post of cleik-cum-
eashiei aa pi-r hx. W2 circular an ex-seivicc employee is
entilled foi 2 >tars additional service weightage. As result
ol which his service is to be counted from 18-11-79 onwards
for the purpose of Seniority and lor future promotion.

18. The claim cf the workman is that for OJMD-I post,
lest was conducted on 22-9-1985 for which hx. W5 circular
was issued fixing qualification that the candidate should have
been appointed on or before 31-12-75 and his age should not
exceed 50 yeais on 1-8-85. In pat a 8 of the claim statement
it is staled that the woikman was aged 44 years by the time
me test was conducted in 1985, while so he was not allowed
and discriminated.

\9. I \. \V5 circulm is the basis to decide the question in
issue. As per eligibility cnteria of hx, W5 (item TTJ that
i elates to service which is to the effect that the employee
should have been appointed on oi before 31-12-75. In case
3C. and ST. employees by 31-12-77. Admittedly when the
appointment ol the workman itself was on 18-11-77, that he
must put m a minimum of 3 years of service toi getting 2
years of weightage. I ven after getting weightage there was
iio possibility lor the woikman to have the eligibility as hi-,
appointment was hot on or before 31-12-75. May be that oi
I-H-N5 the woikinan was 44 yeais of age but he was not
eligible at all. us his appointment was after 31-12-75.

20. The second lest wa> held on 27-8-89 for which 1 \.
Ml cnculai clt. 1-8-89 was k-.ucd in which the qualification
pr-'cribed are that the employee should have been appointed
on or before 31-12-73 and should not have been crossed 50
yeais of ;tfe -is on 1-8-88. Obviously the woiKinan was not
eligible for second lest as his appointment wns on 18-11-77
and by additmij; 2 years of weightage of service after 3 years
oi rcgulai sen ice.

21. rhc thiid lest wsis conducted on 25-4-93 for which
b,\ M2 cncular ill. 26-1-93 was issued pi escribing qualifica-
tions und' v which the employee should have heen appointed
on or beTi.ii e 3 I -12-75 and his age should not exceed 50 yeais
as on I H 92. As en 1-8-92, the workmen had crossed the
age of 50 yoais *o he was not eligible.

22 Siih^'quenllj nnoiher circular Ml clt, 26-8-96 was issued
clarifying that those employees who have dossed 50 ycai'
ol a lie 'Mould be deemed to have exhausted the chances ol
pU'iTiotion to llu post of OJMD-I and j-onscqucntly ihc\
sl/ould nol be p'omoled to officiate in such positions.

23. The 'trotu'hold contention of the woikman is that Fx
WCi r»uidelines issued by the Government ol India the v\-
st'i\ice employees arr fiven ceiluin proieclion and the imple-
mentation of the orders were delayed for 4 years which has

ad\tisciy cftecied tiie prospects of him and other ex-service
employees and taking miio consideration that Ex. W6 has a
ovei nding cllect they are to be tieated as promoted w.e.f.
1-8 85.

24. VVhtieas the contention of the icspondent is that E\.
VV6 guidelines are ucommendaiy in nature and the managc-
mcuL cannot aibitrnnly fiamc rules and fix the cut-off dates
as eligibility croteua for promotion of the employees without
entemijj into the bipartite settlement with All India Bank
Eimployees Federation and any violation of the bipartile
settlement would lead lo violations of conditions of service
under Section 9A of I.D. Act and there will be unrest in the
Honking admin^tiation.

25. As pointed out, (he management cannot itself lake
a decision without entering into a bipartite settlement. Rules
aic to lie fiamed for the pay fixation and the weightage of
the employees in due consultation with unions. What ever
cuculiu.1. that have I-pen issued from time to time were issued
as pei the bipartite settlement and its conditions. At the
time of conducting the first and Second tests, though the
workman wus within 50 years of a&e but on account of the
cut ofl date ol appointment he had no eligibility for the test.
foi Ik thiul test he had crossed the age of 50 years and
became ineligible. On a scrutiny of the guidelines, and the
cnculais ici erred lo above it is clear that the workman had
not leached eligibility to appear by the date of 1st and 2nd
lest and foi the .".id test he had crossed the age of 50. The
kults niLide thiouKh cnculars have binding effect on both
sides. On behalt oi the workman the General Secretary of
the Union the Ijx-cervice employee*, union gave evidence and
hi"1 stated that two juniors were promoted on the basis of the
uiuilar dl, 7-5-K6, whose details are not given, It is not
clanficd whether tt'.cy weic appointed earlier or later lo the
woikman. Those two employees were not made as parties
to the dispute. The workman did not give evidence in the
case und no reasons are given for his non-examination. The
examination of the aggrieved party h essential for the purpose
of cioss-examination so as to elicit the details of facts. Noil
examination is ialal to the case. The woikman raised the
dispute in 1999 while his alleged right was affected in 1985.
There aic latches on his part which he failed to explain. The
piomotion is not aulomatic. Unless the workman gets through
wntten and oral te^ts he cannot claim foi the promotion.
When the Management did not peimit the workman for the
te l̂ he could not question the action allowing him to sit for
the examination pending the dispute. An employee who is
altcctcd of his right had to take timely action, At a belated
stage after letucnient it is superflous to claim deemed pro-
motion with consequential benefits of promotion. The learned
counsel for the peliiioncr has placed reliance upon the follow-
ing decisions which are not lelevant in the context of the
case, and the facts r.ie not similar to the facts in the instant
ease viz.,".—

1. Slate of Tjltar Pradesh & Others, in the Supreme
Court of India (Civil Appeal No. 1100 of 1985 dt.
13 R-1993, 1993-H IXN 501.
U.H. Intermediate Kdueation Act 1921,—Appellant
Possessing minimum qualification, namely, Teachers
Ceilificate in Home Science pi escribed for the post
of LT. Grade teacher on the relevant date when
vj^ancv occmed—Held, appellant was eligible for
promotion on relevant date as L,T, Grade teacher
Appellant prunted deemed promotion to T..T. Grade
Te'icliec -High Court order in holding to the con-
traiy quashed,

2. Rajapan Nnir -Vs.- State of Keiala and Others: In
the High Court of Indicative, Kerala 1985 I. L.L.N.
Ratio : Held :
If loi no fault of his promotion lo a Government
servant is delayed and it is given to him later with
ictrofpecfive effect from the dale on which it was
due, [lie Government seivnnt is naturally entitled to
it'stoindou c>r the benefit which he has lost not on
account of his conduct or laches. It is only proper
Hint Hie Government should restore to him all that
is lost by way of salary or other emoluments.

1. Chincole (HS.) and other Vs, Superintending Engineer
and othcis. In the Hi^h Court of Judicature, ut
Bombay 19P8 II LI.N
Promotion--Denied without sufficient reason—
Mlccl Di cmecl dale of piomolion and actual date
of piomoiinn—Tniployec is entitled to difference in
salary for the period between the two dates.
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State of Bihar and Dr. Braj K.umar Mishra and
othets Kanchi Univcisity, Ranchi V. Dr. Braj Kumar
Mishra k Uheis L2OIH) (1) LLN/66(SC)].

Held, for the lapse of commission, respondent in-
cumbent cannot be penalised—order of Higb Court
declaring icspondcm, promoted fiom the date he
became eligible is not illegal—Howevci, the Supreme
Court claiified that (he order should not be taken
as a picccdcnt.

Bur Singh Kadian and Others, Petitioners vs. State
of Haryana it Another Respondents (1994 LAB 1.
c. 2353).

1'iomotiqn —ordei granting it with retrospective
effect--l.mployees .not permitted to woik on said
highci posts—would still be entitled to relixation of
their pay letiral benefits und grant of arrears of
Salary—pnncipje of 'no work no pay' would not
apply since it was the employers who did not permit
them to work on higher posts.

Promotion—Grant, of—with letrospective effect—
Arrears of salary—cannot be refused merely because
employee was unable to woik on higher post.

26. In the lesult, an award is passed holding that the action
of the management SBI/Vijayawada Region is justified in not
allowing Sri M. A. Khan, re-employed ex-serviceman to appeal
lor the promotion test during 1985 as legal. The claim is
dismissed and there is no older as to costs.

Dictated to the Shorthand Writer, transcribed by him,
corrected by me and given under my hand and seal of this
Ttibunal on the 18lh day of June, 2001,

SYED ABDULLAH, Industrial Tnbunal-I

Appendix of Evidence

Witness Examined Witness Examined
toi Petitioner : for Respondent :

WW1 P. SubiHmanyam MWI V. Sai Babu

Documents maikcd for the Petitioner/Workman

Lx. Wl 6-6-^4 Circular regaiding weightage of
Militaiy Scivicc.

kx. \V2 I-4-S7 Ciicular legarding ex-service ic-em-
ploycd in Public Sector Bank wcightage of service
put in the Armed fotces lor the purpose of promotion
out of cadre,

Ex. W3 7-5-86 Cuculai along with page 13 and 14
of the list.

Ex. W4 28-1-97 Promotion list of Staff to MMGS-I1
w.e.f. 01-11-1995.

Ex. W5 7-8-85 Ciiculais to conduct the Test for
1'iomotiori OJM-J..

Lx. W6 28-1-83 (enclosure of Wl) guidelines issued as
the Minisny of Finance Department of economic
affairs regarding ex-service re-employed in public
sectoi banks—fixation of pay.

Documents maiked for the Respondent/Management

Lx. Ml l-K-8'J Circular regarding prescribing qualifi-
cations for promotion.

Ex. M2 26-.1-<>3 CVculais legatdinm prescribing quahfi-
cition In the piomotion to the post JMGS-1.

Fx. M3 2f)-R-'Jfj Xerox copy of Stall circulai regardinc
eligibility to officiate in JMG positions,

New Delhi, the 30th July, 2001

S.O. 2162.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1547), the
Central Government hereby publishes the award of
the Industrial Tribunal Alappuzha as shown in the
ArmeMire in the Industrial Dispute between the emp-
loyers in relation to the manrgcracnt of Nedungadi
Bank Ltd. and their workman, which was received
by the Central Government on 27-7-2001.

[No. L-12012]131|99-IR(B-T)J

AJAY KUMAR, Desk Officer.

ANNEXURE

IN THE COURT OF THE INDUSTRIAL
TRIBUNAL : ALAPPUZHA

(Dated this the 16th day of June, 2001)

PRESENT :

Shri M. N. Radhakiishna Menon, Industrial
Tiibunal.

I, D. No. 39 1999(C)

BETWEEN

The Chairman, Nedungadi Bank Ltd,, K. P.
Kesava Menon Road. Head Office, Kerala,
Kozhikode.

AND

The wiukmcn of ihe above concern Sri. A.
Ravetndran Nair, Rakesh Nivas East of
Kalatickal Service Stn., Avafookkunnu,
P.O. Alappuzha.

REPRESENTATIONS :

M s , C, K. Paiameswara Panicker,
& C, V. Lumumba,
Advocate,
Alappuzha. —For Management

Sri, R. Sankarankutly Nair,
Advocate,

Alappuzha. —For Woikman

AWARD

J. The Cen'rul Government has as per order No,
L-12012131 99|IR(B-1) dated 13-8-1999 referred
this industrial dispute between the above parties for
adjudication to this Tribunal in exercise of the
powers conferred by tlnuse (d) of sub-section ( I )
and sub-section 2(A) of sivlion 10 of the Induslrial
Dispufe Aet, 1947 (14 el 1947). The issue refer-
red for adjudication U the following :—

"Whether the action ol the management of
the Ncdunpadi Bank Ltd., in relation to
their Alnppiizha Branch in discharging
Shri. A. Raveendian Nair, Clerk from his
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service with effect from 30-4-1996 is justi-
fied ? If not to what relief the workman
is entitled to T'

2. This ld'cicncc has aiisen as follows :
SIM. A, Raveendrar Nair, the workman in thit dis-

pute was working as a Clcik in the Alappuiha
Branch oi the management Kank. While so, Jie was
charge sheeted for certain misconducts as per die
charge sheet dated 8-12-199-1. To this, he submitt-
ed an explanation on 16-12-1994 denying the
charge. -This was not satisfactory to the manage-
ment. Therefore ihc management has appointed
Shri. G. Radhakrishnan Nair, an Officer of the
Bank as Lnquiry Officer to enquire into the charges
and submit a report over the matter. Accordingly,
the Enquiry Officer conducted an enquiry into the-
matter and submitted a report with the findings
that the workman is guilty of the charges levelled
against him. Based on tins ieport, the management
discharged him from the ;-cr\ices of the Bank with
effect from 30-4-1996. Aggrieved thereby, the
workman raised an industrial dispute, which has
culminated in the present reference.

3. The case of the woikman is that the manage-
ment charge-sheeted him as per their charge sheet
dated 8-12-1994 alleging certain misconducts. He
submitted a reply denying the charges and setting
out the true state of affairs. But the management
did not accept this txplanalion. They arranged an
enquiry into the cbaiges appointing an officer of the
Bank as enquiry officer. The enquiry officer, after
enquiry, submitted a ieport on 6-12-1996 with a
finding that all the charges levelled against him arc
proved. The enquiry officer has violated all princi-
ples of natural justice and his findings arc not sup-
ported by any legal evidence. The enquiry officer
was biased and he was acting under instructions of
the disciplinary authority. There was no evidence
to make out the essential facts leading to the charges.
Sri. John Thomas who wus the customer and com-
plainant was not examined in the enquiry. The case
of the management is based on admission of givlt
set out in his statement made to the manager of the
management Bank. Even the management has no
case that it amounts to admission. This is evident
from the charge sheeting and conducting of enquiry
by the management iubsequently. The woikman
had given a blank paper to the accountant of the
Branch to prepare a reply to another charge memo,
which was misused and foiged an admission. The
enquiry officer has not properly applied his mind to
the materials on record. The findings of the en-
quiry officer are pa verse and unsustainable. Thus
the enquiry is not legal and proper. Therefore, the
workman has pra\cd lor passing an order invalidat-
ing the enquiry.

4. The workman limher submits that he has got
20 years of unblemished service in the Bank, Des-
pite this, he was inflicted with the punishment of
discharge from the scivices of the Bank. It amounts
lo victimisation. The management has not suffered
any los, of money on their goodwill so as to impose
a major punishment of this nature. The manage-
ment ha, shown leniency lo similarly placed Branch
Manager and rtappointcd him in service. A different
yardstick is adopted ui'h regard to the workman.
The punishment is shockingly disproportionate,

Therefore the workman prayed for passing an award
setting aside his dismissal and reinstating him in
service with all back wages and other attendant
benefits.

5. The case of the management is that their actions
arc legal and proper and it does not call for any
interference by this Tribunal, The enquiry conduct-
ed into charges levelled against the workman is legal
and proper. The workman was properly charge
sheeted based on sufficient materials at their dis-
posal. Since the explanation to the charges levelled
against the workman was not satisfactory, a domes-
tic enquiry was arranged. The enquiry officer was
not biased in any mannci as alleged. He was act-
ing independently and not under instructions from
the disciplinary authority as alleged. The enquiry
was conducted in full eonipliar.ee with the principles
of natural justice. Ihe workman was defended by
a senior lawyer and he was given all opportunities to
defend his case properly. All aspects of the charges
were made cut by adducing proper evidence from
the management side. L\en though the customer
concerned was not examined, ii will not vitiate the
enquiry. The facts leading to the misconducts were
admitted in a statement submitted before the mana-
ger of the bank. This was not in response to any
charge sheet. That is why he was charge sheeted
and in view of his i enaction from his earlier stand,
an enquiry was conducted into the charges. There
is nothing irregular in this regard. The Enquiry
Officer has properly considered the materials in the
enquiry and arrived at a bonafide conclusion that
the workman is guilty of the charges levelled against
him. Thus the enquiry is legal and proper with re-
gard to the procedure as well as findings. Therefore,
the management prayed for passing an order uphold-
ing the enquiry,

6, The management further submits that the pu-
nishment is aho legal and proper. The post held
by (he workman is a confidential post. In the light
of the proved misconducts, he cannot be trusted
further and his continuance in service with result in
incpaiable loss and injuries to the employer as well
as to the customer. The disciplinary authority has
considered all the aspects of the matter and as a
measure of sympathy, an order of discharge was
passed instead of disrniss.,1. Thus the punishment
is not excessive or unjust in any manner. Therefore,
the management prayed for passing an award up-
holding Ihc punishment of discharge and rejecting
the claims of the workman.

7. The workman has seriously assailed the domes-
tic enquiiy with regard to the procedure as well
as the findings. Therefore I have tried the legality
ol the enquiry as a preliminary issue. At that stage,
iiie enquiry file was marked as Ext. Ml and the
nutter was heard elaborately and a preliminary order
was passed on 19-5-2001. As per the above order,
1 have held that the enquiry was proper with regard
(o the procedure1 as well as findings. In paragraphs
7 lo 20 of Ihc said oider, I have dealt with the
matter, which are extracted below for convenient
reference.

"7. The point for determination is whether the
enquiry conducted against the workman is
le^al and proper or not, with regard to the
procedural aspects and the findings ?"
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8. The Point.—-At this stage, 1 have to examine
as to wheJicr the pioccdurc toilowcd by
the inquiry ofhcci and the findings arrived
at by lnm are legal and proper ? T have
scrutinised the Lxt. Ml enquiry file meti-
culously. It is seen that the workman was
properly charge sheeted and he was re-
presented in the enquiry by Sri. T. D.
Kuvirajan, Advocate., Alappuzha. Tlie
workman has lully participated in the en-
quiry. Two witnesses were examined on
ihe side of the management and they were
elaborately cross-examined by the work-
man's counsel. The workman himself was
examined as witness on his side. All re-
quests made lrom the workman's side such
a.-, to cause production of documents for
making out the defence etc. are favourably
disposed by the enquiry officer. The work-
man was allordcd every opportunity to
effectively defend his case and the same
was availed by the workman. Thus, I find
that the enquiry is conducted in full comp-
liance with the principles of natural justice
and there is no procedural irregularity in
this regard as alleged by the workman.

9. Next aspect to be considered is whether the
findings of Ihe enquiry officer are legal
and proper lrom the materials on record.

10. Evidence in enquiry consists of oral evidence
of MW1 and MW2 and WW1 and Exts. Ml
to M9 and Exts. Wl to W5. Ext. M8 is
the memo of charges levelled against the
workman dated 8-12-1994, relevant portion
of which runs as follows ; —

"It has been brought to notice that some one
had taken loose cheque leaf bearing
"514039" from Allcppey branch and made
out a cheque tor Rs. 5,000 dated 28-9-94
to the Savings Bank A/c "5949" of Mr.
John Thomas of the branch by forging his

signature and got the cheque encashed
on 28-9-1994. This was revealed on 14th

November, 1994 when Mr. John Thomas
visited the branch and verified the balance

in his account. You were the Clerk who
had accepted the cheque at the counter
and, therefore, you were questioned in this
regard. You then admitted that you had
taken the loose cheque leal, made out the
cheque lorging the signatuie of the account
holder and with the help of a third party
accomplice got the cheque encashed. You
remitted the amount of the cheque on 15th
November, 1994. Your actions are sciious
misconduct and, therefore, the follow'ng
charges are lamed against you.

1. You misusing your position ol a stall of the
branch, with dishonest intention stealthily
removed loose cheque leaf No. 514039

2. With the cheque leaf stealthily removed by
you, you fraudulently made out a cheque

dated 28-9-1994 for Rs. 5,000 to the S.B.
account "5949" (if *?'- Mm Thomas, for;'-
ing the signature ol the nccounl holder
and with the dishonest intention to make

unlawful gains to you and wilful loss to
the account holder ĵ ot the cheque encash-
ed through an accompliue ot yours and
appropriated the amount.

3. Your above actions are violation ot the trust
and confidence reposed in you.

4. By your above action, you exposed the Bank
to the risk ol the customer loosing faith
in the Bank which is highly detcrimental
to the interest of the Bank..''

11. Ext. M9 is the explanation ot the workman
dt. 16-12-1994, relevant portion of vvhich

mns as follows :—

" 1 . 1 have been serving our d e n i e d institu-
lion for the last 18 years with utmost
loyalty and without having any occasion
ever in my life to be charged with a case
c{ fuuduk-nce, cheating, defalcation of

money or acting against the inteiest of the
Bank.

2. I totally deny the charges alleged against
me.

3. T have not made any admission of the
charges alleged against me

4. I have not done any act so as to jeopardize
the interest of the Bank nor to damage
its fame,"

12. Since the charges were denied by the work-
man an enquiry was conducted into the said
charges. Shri Krishna Iyer (MW1) has testi-
fied before the enquiry officer that Shri John
Thomas, S.B, Vcouiit No. 5949 holder pre-

sented a cheque for Rs 25,000 on 14-11-94
for encashment and it was found that suffi-
cient funds were not available there and it
was informed to him accordingly. He was
furnished the details of entries in the ac-
counts also and th:n he complained that the
withdrawal of Rs, 5,000 on 28-9-1994 was
not made by him. He was shown the cheque
presented on 28-8-1994 and then it was re-
vealed that the said cheque was not issued
by him. On verification of his specimen sig-
nature, il was found that there was differ-
ence in the signaluu; between the specimen
signature and on the cheque presented on
28th September, 1994 Sri Raveendran Nair
was the Section Clerk who dealt with the
cheque. Since he was absent on 14-11-1994,
he was sent for and questioned about the;
irregularities. Then he made a statement!
before him. This was recorded by him and
got signed by Sri Raveendran Nair, Said
statement is Ext. M3 which runs as fol-
lows :-—

Mailer iin other Lingua;.*"
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JJ. MW1 was elaborately cross-examined by the
u insd lor tin- workman and none ol his
stuleniLiiLs incriminating tlic woikman is con-
tiovcrtcd in any manner.

11. Shri V. John Kuiian, the w\oantant (MV/2)
ha, K'i!ifk'.l b< in a- (lie en f.ii'y olliccr tli.it
wHen the MWi questioned I he workman on
14-11-1994, the woikman admitted that he
has l-ikcn out loose cheque leaf and forged
the signature of .k,hn Thomris and with-
drawn Rs, 5,000 with the awsl'ince of a
thiid person. Ext. M3 is the statement given
by the workman before the MWI in his pre-
sence. This statement is altered bv him also.
The workman remitted Rs. 5,000 on 15th
November, 1994 in the account of John
Thomas and Ext. M2 is the relevant pay in
slip. This slip is wriilen up by (he woikman
hirrreif. He was elaborately cross-examined
by the counsel for the workman, but above
evidence is not controverted in any manner.

15. Sin I Rawcndran Nair the woikman involved
in this case was examined as WW1 beioie

the Enquiry Officer. In his testimony, all
allegations made against him arc denied and
lie is cross-examined by the presenting offi-
cer. Hut his evidence and e\n!analions with
regard to the allegation ar^ not believable

in the light of other cogent materials on
record. After elaborately considering the evi-
dence on record, the enquiiy officer entered
the finding of guilt, T have leapprised the
evidence in ihe light of the materials on re-
cord and T al'.o find that it doe-, not deserve
any intervciMcn by me.

16. The main I rust of the charges as per Ext. M8
memo is that the workman has stealthily re-
moved a loose cheque leaf with No. 514039
from the Rink and fraudulently made oul a
cheque Tor Rs. 5.000 daled 28-9-1994 as
that of Sn John Thomas, S.B. Account hold-
er with No. 5949 and withdiawn the said
amount with th" assistance of an outside and
misappropriated the irou;eds ol it. In Ex)
M3 statement of the workman extracted

above, it can be seen thnt nil essential aspects
of the allc"t;iions 'ire de:n1y -idrnifted by <he
workman. Ext. M3 is attested bv MW?. also.
The workman has a ca^e that hr H s entrust-
ed a signed Wank raner with John Kurian
Accountnn* of the TCnnV- ( M W ' l to n-ernre
;in explanation to ihe r-hni-̂ =- ^hepf issued to
him for unauthorised absence -IIT' f W I itvi
MW2 have conspired and rnn'V mit Ext. M3
admi's-fin staiement w'th 'bis This «.tnnr' is
too rirtiflrir>1 to believe, Tt is not mide out
tbnt 14-11-1^9^ w;is a 'hie dafe for fiirm'sh-
inc any explanation to an" memo issued bv
t h e m a n a g e m e n t . T t W T J • I U ' 1 m t m a H i - o n )

ns to whv he onted M W to p f r w his
exnlonr-'fjon especially wren he- was not p'7-
mif'prilv sn nflfc hiC'rer or 'I"1'"1 union tn
which he belonged t("> Tn Fyt VIS mem1-), ?11
allegations constituting tiij- ehnrp<-« are el;--

b o r a t e i v « e t n u f j n r i i ' H i n c I T ' S i ^ w i • > 1

ma^e on 14t'i Nowtnhcr IQ04 i--, pv< \/[O
explanation, annrt from denying the chnrtr^

and the admission, he has not advanced any
much explanation as (o hit, admission made
on 14th Nov., 1994 and it is at a later stage
in the enquiry that hie has come forward with

such explanations. If he had a case that Ext.
M3 was nunipulated b\ M'vVl and JV1W2,
he could have complained about it before the
higher authorities of the Bank. That is not
done. It indicates that il is an explanation
woven out for the purpose of his case without
any bonafides.

17. It is the specific case of the management that
pursuant to the undertaking of the woikman
made on 14-11-1994 as per Ext. M3, he
has remitted Rs. 5,000 on 15-11-1994. Ext.
M7 is the related pay in slip dated 15-11-94.
Admittedly, it is prepared and signed by the
workman even though he was on leave on
15-11-1994. His explanation is that it is the
amount entrusted with him at about 9.30

A.M. on 15-11-1994 to be remitted to the
Bank by the customer himself. He prepared
the pay in slip and entiusted the amount and
slip to the cashier Santhamma and left the
Bank urgently to take his hrother to hospi-
tal. There is no evidence on record to corro-
borate the above aspects of his evidence.
Above explanations are manifestly worked
upto wriggle out of the inconveniencing facls
glaring at him. There is nothing unusual in
employees of the Bank preparing pay in slips
and remitting amounts in the name of account
holder. But the conduct of the workman in
the light of the totality of the incriminating
circumstances on record, it has to be believ-
ed that the remittance of Rs. 5,000 was made
by the workman which he has misappropri-
ated from the S.B. Accounts of the customer.
Thus there is overwhelming evidence on re-
cord which points to the guilt of the work-
man.

18. The counsel for the workman has very vehe-
mently argued that the non-examination of
the customer concerned is fatal, The evidence
on record indicate that in view of the bitter
incident, the customer has closed his ac-
count and left Tn vitw of other cogent evi-

dence on record, his non-examination is not
fatal to the validity of the enquiry,

19, The evidence on record makes out that the
workman has manipulated a cheque No.
514039 and stealthilv withdrawn Rs. 5.000
from the S.B. Account No. 5949 of lohn
Thomas and misappropriated the same. These
are ihe essential elements of charges (\) and
(2}. The charges d) and (4) arc naturii
conscouences emerging from ihe cha r t s ( I )
and (2~\. Thus I conclude that ihe charges
arc made out in the cnouirv and the findings
of the ennnirv officer in this reeard are
correct

20. Tn the result, a preliminary order is passed
upholding the enquirv with regard to the
procedure as well as findings."

8 Nexi aspect to be considered is whether the
nunicnmen^ 's i\ist rind nroPf1]1 S I 1A ol the Indus-
trial Dispute Act confers jurisdiction to this Tribunal
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to interfere in punislimcnts of this nature if it is satis-
fied from the materials on record that the punishment
is not justified and substitute it with suitable other
punishments or grant such other reliefs.

9. The counsel for the workman has vehemently
argued that the punishment uf discharge is not justi-
fied1 in the facts and circumstances of this case. He
relied on the Supreme Court rulipg in Scooters India
Ltd. Vs. Labour Court Lucknow reported in 1989-1-
LLJ-71 (Supreme Court) and argued that 'justice'
shall be tempered with mercy and the errant work-
man shall be given one more opportunity to mend his
ways and to become a disciplined employee. He ha;s
further relied on State Bank or" India Vs. Thomas
Jose and another reported in 2000-IJ-LLJ 1599 and
argued that maximum leniency may be shown to the
workman.

10. The counsel for the management refuted the
above arguments and( argued that the gravity of the
solitary misconduct justifies punishment. Since the
management has lost confidence in him, he cannot be
reinstated. The public confidence is important in a
banking institution. The reputation, goodwill and
discipline of the Bank will be adversely affected if
any further leniency is shown to him. The rulings
cited by the counsel for the workman cTo not lay dawn
that the workman is entitled to any leniency. Therefore
the management's counsel prayed for passing am award
upholding the punishment of discharge inflicted on
the workman. I have considered the rival contention1;
of parties in the light of the materials on record and
the rulings cifed before me.

11. Since the counsel for the workman has hcavilv
relied on the decision of Supreme Court in State Bank
of India Case, (2O0O-IT-LLJ-1599), I am extracting
the relevant paragraphs for convenient reference.

Paragraphs (2) & (3)

2. The first respondent was an employee of State
Bank of India (appellant). He had joined
as a Typist-cum-clerk in 1976. When offi-
ciating as Cash Officer in a branch of the
Bank, he made a withdrawal of Rs. 3000
from the Savings Bank Account of ai third
party with the Bank. He did so by forging
the signature of the account-holder on the
withdrawal form. He appropriated the
amount for his personal use. The external
auditors of the Bank detected this and an
inquiry was made. The first respondent
admitted that he had withdrawn Rs. 3000
from the said account. A charge-sheet was
issued to the first lesrjondrnt wherein he
again admitted his guilt. The enquiry offi-
cer found the charre against the first res-
pondent proved. Consequent upon this
finding, amountintr to sinw misconduct in
terms of the Sasrn Award and1 the Desai
Awnrd t>overr>'nc IIT1 Bank, the first res-
pondent was dismissed from the Bank's spr-
v'Of His nnneal w;r- dismissed An indus-
trial dispute was nvsed. The Industrial Tri-
bunal, acting thereon, found thnt thf mis-
conduct was proved but that the punishment
"f dismissal w;is too harsh, Tt therefore,
ordered reinstatement, as a Typist-Clerk,

without back wages. The Bank filed a writ
petition in the High Court of Kerala, im-
pugning the Industrial Tribunal's award.
The writ petition was dismissed. The appeal
against that order was dismissed. The divi-
sion bench of the High Court relied upon
the judgment of this Court in Scooters India
Ltd. Vs. Labour Court, Lucknow AIR 1989
SC 149 : 1989 SUPP (1) SCC-31 : 1989-
I-LLJ-71 and held tha. the Tribunal was
right in affording an opportunity to the
first respondent to reform himself and
prove to be a> disciplined and loyal em-
ployee.

(2) In the aforestatcd case, in a more or less
similar circumstances, this court declined to
interfere with the view taken by the Labour
Court that an errant workman should be
given an opportunity to reform himself and
prove to be a loyal and disciplined employee
of Scooters Tndia Ltd. There is, in our view
a vital difference between an undertaking
such as Scooters India Ltd. and the Bank.
A bank deals with public moneys. Mis-
appropriation by the employee of a bank is
misappropriation of public moneys and
must be treated very differently. Mis
conduct such as this cannot be
treated as lightly as it has been
done. We think that the appropriate
order should at least have been of reinstate-
ment without back wages plus 3\ direction
that the first respondent would not be en-
titled to any increments for a substantial
periods with all the cumulative consequences
of such an order. That is the order that we
propose to pass.'

12. Tt is pertinent to note that the Supreme Court
hap in the above case clearly distinguished the refor-
matory theory profounded in Scooters India Case in
the content of Banks. In the above ruling, Supreme
Court has not laid down as a proposition of law that
a workman who committed misappropriation of funds
of the customer deserves leniency and he shall be
reinstated in service. The Supreme Court has in the
particular facts and circumstances before them, sug-
gested the punishment of reinstatement without
back watges and with barring of ten increments. There-
fore I am of the view that above ruling cannot be
pressed into service for getting leniency and reinstate-
ment in service.

13. The management establishment is a scheduled
Bank.. The public confidence is essential for the
successful conduct of its business. The banking estab-
lishments aire facing stiff competition in the chanced
economic scenario. It is paramount that the banking
companies shall have honest and sincere staff to cope
up with Ihis situation. In view of the misconducts
committed bv the workman, a customer has clo^d
his apcount in a half and left the Bank once and for
all TV reputation pnd goodwill of the Bank is at
stake Eventbouph the misconduct is solitarv, it is
ton grave to b« justified The contention of 1he
management that in the lifht of thf moved miscon-
ducts th<*v have lost confidence in him is sound nncl
bns to be n^epted. T r1r> not find anv mitigating
nVoumsffince. So r>s to reduce the nVonr of the proved
misconducts When the action is based on proved
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misconducts, the complaint of victimisation is devoid
of any substance. Thus the materials on record
justify the punishment of discharge inflicted on
the workman. When the punishment is found to be
justified, no intervention under S.11A la called for^
Therefore I have to sustain the punishment and T do
JO. In the result, an alward is passed holing that the
action of the management in discharging Shri. A.
Raveendran Nair, Clerk from the service of Nedun-
gadi Bank is justified and that he is not entitled1 to
any reliefs.

(Dated this the 16th day of June 2001)

M. N. RADHAKRISHNA MENON, Industrial
Tribunal.

APPENDIX

I.D. No. 39|99(C)

Witness examined on the side of the Management;
NIL

Witness examined on the side of the workman :
NIL

Exhibits marked on the side of the Management:

Ml : Enquiry proceedings (46 sheets) relating
to the workman.

Exhibits marked dn the side of the workman:
NIL

New Delhi, the 31rt July, 2001

S.O. 2163.—In pursuance of Section 17 of the Jndustrlnl
dispute Act, 1947 (14 of 1947), the Central Government
lereby publishes the Award of the Industrial Tribunal,
Tamil Nadu, Chennaf as shown in the Annexure in the
industrial Dispute between the employers in relation to the
nanagement of Southern Railway and their workman, which
was received by the Central Government on 30-7-2001.

fNo. L-410l2|37|92-IR(DU)|(B-T)]
AJAY KUMAR, Desk Officer

ANNEXURE

JHFORE THE INDUSTRIAL TRIBUNAL, TAMIL NADU

2ND FL., CITY CIVIL COURT BUILDINGS,
CHENNAI-I04

Wednesday, the 1st day of July. 1998
2497 <JI|2001—10,

PRESENT :

Thiru S. Ashok Kumar, M.Sc., B.L.,

Industrial Tribunal.

Industrial Dispute No. 5 of 1993 _ _

(In the matter of the dispute for adjudication under Section
10(1 )(d) of the I.D. Act, 1947 between the Workmen and
the Management of Southern Railway, Trichirapalli).

BETWEEN

Shri M. Rajaram,
No. 10-A, 1st Street, Kumurappa Nagar, Katpadi6320O7,
N.A. Dist. Tamil Nadu.

AND

iThe Sr. Divisional Personnel Officer,
Southern Railway,
Tiruchirapalli 620 001,

REFERENCE:

Order No. L-41012|37192-IR(DU). Ministry of Labour,
dated 3rd lanuary 1993. Govt. of India. New
Delhi. ^

This dispute coming on for final hearing on Friday, the
5th day of December 1997, upon penning the reference,
claim, counter statements and all other documents on
record, upon hearing the arguments of Thiru D.
Hariparanthaman, Advocate appearing for the workman and
of Thiru G. Kalyanasundaram, Advocate appearing for the
respondent-management and this dispute having stood ovei
till this day for consideration, this Tribunal made the
following

AWARD

This reference has been made for adjudication of the
following issue :

"Whether the action of the management of Southern.
Railway, Tiruchirapalli in not employing Shri M.
Rajaram with effect from 21-12-1982 is legal and
justified 7 If not, to what relief the workman in
entitled to ?"

2. The main averments found In the claim jtatement filed
by the petitioner-union are as follows :

The petitioner was working ai a Mazdoor from 24-6-70
to 21-10-72 and later 21-3-82 to 20-12-82. In the first spell,
petitioner was working in the office of permanent way Ins-
pector, Katpadi which comes under Madras Division of the
Southern Railway. In the second spell, petitioner was work-
ing in the office of the Permanent Way Inspector, Vellore
cantonment which comes under Trichy division. Petitioner
was abruptly denied employment on 20-12-82 without any
reasons whatsoever. The action of the respondent'* in ter-
minating the services of the petitioner amounts to
retrenchment under Sec. 2(00) of the I.D. Act. Since the
respondent failed to comply with the mandatory provision
Sec. 25F of the I.D. Act, the termination is illegal end void.
Personal representations were made by petitioner imme-
diately after his termination. Representations did not bring
any reply. Written representation dated 6-5-84, 2-5-83 and
22-9-86 were also given by petitioner. Petitioner also made
a representation to Thiru Basudev Acharya, Member of
Parliament who in turn represented the matter to the Gene-
ral Manager, Southern Railway by his letter dated 10-12-86.
Another representation dated 4-2-87 was also sent by the
Hon'ble M.P. on behalf of the petitioner. It was informed
by the General Manager's office in their letter dated 13-2-87
that they would inform the M.P. in due course. It was also
informed by their letter dated 2-3-87 that the matter is un-
der consideration of Southern Railway, The petitioner
applied for employment through his application dated 21-3-87
to Trichy division with reference to their letter dated 11-3-87.
The petitioner also applied for employment to Madras Divi-
sion through his application dated 21-3-87. By application*
dated 17-3-88 and 26-9-88 the petitioner sought employment
from Trichy and Madras Divisions. The Deputy Minister of
Labour & Parliamentary affairs in his letter dated 2-6-89
forwarded petitioner'* representation to the Deputy Minister
for Railways for necessary action. The petitioner also
applied for employment to both Madras a*d Trioby JMvl-
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sions with reference to their circular dated 19-7-90. Apart
from this, representation was made by petitioner's mother
to the department seeking employment to petitioner as peti-
tioner's father was an ex-cmployee of Railway Administra-
tion. It was informed by the department in their letter dated
13-8-86 that petitioner's appointment would be considered
in accordance with priority and registration. Since all the
petitioner's efforts did not bring any fruit, an Industrial dis-
pute was raised by the petitioner. The termination of
petitioner is illegal as it is opposed to Chapter VB of the
I D . Act and in particular Sec. 25 (N) of the Act. The
termination is illegal and in contravention of Sec. 25(G) of
the I.D. Act, since petitioner's juniors are retained while he
was terminated. New employees have been taken by the
department but failed to provide employment to tho petitioner
which is contrary to Sec. 25(H) of the I.D. Act. The
petitioner prays to pass an award holding that the action
of the management of Southern Railway, Trichirapalli
division in not employing the petitioner w.e.f. 21-12-92 is
illegal and not justified and direct the respondent to reinstate
the petitioner with back wages, continuity of service and
other attendant benefits.

3. The main averments found in the counter statement
filed by the respondent are as follows :

The petitioner was originally a casual labourer of the
Katpadi section of the Madras Division of Southern Railway.
He had worked there as a casual labourer during the period
from 24-6-70 to 20-11-72 with occasional breaks in service.
The petitioner abruptly stopped coming for work thereafter.
The Katpadi Permanent Way Section comes under the ad-
ministrative jurisdiction of the Madras Division of the
Southern Railway and as such, is outside the administrative
control of the respondent. The petitioner was later engaged
as a casual labourer in the Vellore Permanent Way Section
of the Trichirapalli Division of the Southern Railway coming
under the charge of the Permanent Way Inspector of Vellore
during April 1982. The petitioner worked as a casual
labourer in the Permanent Way Section of Vellore till the
wage period ending 20-12-82 with occasional breaks. How-
ever, the petitioner did not turn up for work thereafter. The
petitioner could not therefore be engaged for sanctioned
works. It was he petitioner who stopped coming for work
abruptly. The question of termination of retrenchment of
the petitioner does not ariio at all, when no termination has
actually taken place, the provisions of Sec. 2(00) of Sec.
25F of the I.D. Act, do not come into play at all. There
has been no representation whatsoever from the petitioner
explaining his abrupt absence from work beyond wage period
ending on 20-12-82 and seeking work. It is not clear from
the petition as to the Railway division to which the petitioner
had sought engagement. The respondent has not received
any references from the General Manager, Southern Rail-
way, in respect of the petitioner. On the one hand tht peti-
tioner has stated that General Manager, Southern Railway
pave a Teply and on the other, the matter is under considera-
tion of South Central Railway, which has no jurisdiction over
the matter sought to raised in this petition. The matter of
engagement was first raised by the petitioner In a petition
dated 13-3-91 filed by him before Regional Labour Com-
missioner, Central, Madras u|s. 2A of the I.D. Act, 1947,
the petitioner did not at any point of time during the pro-
ceedings before the Regional Labour Commissioner said that
he had represented about his engagement as casual labourer.
Even according to the petitioner's claim, he had given a
representation only on 6-5-84. The petitioner cannot apply
for employment in the railways as and when he wishes to
do so. He could apply only against specific employment
notice if and when called for, provided hfc satisfied the eligi-
bilitv conditions. There was no engagement of casual labour
fresh faces in the year 1987. Railway Board evolved a
scheme ft)r inclusion of casual labour discharged prior to
1-1-81 for wnnt of work or completion of work in the live
register during March 1987, If the alleged application of
the petitioner is with reference to the instructions issued in
this regard, then he should have applied to the Madras divi-
sion of the Southern Railway. The petitioner who had been
initially enpaged in the PWT. Katpadi section of the Madras
division can only apply to Madras division authorities with
proper proof in sunport of his casual labour service in the
concerned unit. Inclusion in live register is not automatic
but subject to verification of the details produced by the
cssuar- labourer concerned. The petitioner who had been
Initially engaged a» a casual Jabour in the PWI KatpaJl unit

of the Madras division, cannot apply to Trichirappali divi-
sion. Even otherwise, the petitioner is not covered by these
provisions as he was not discharged by the Railway Adminis-
tration but abruptly stopped from coming to work on his
pwn volition. As per the provisions of the. Indian Railway
Establishment Manual Volume II. Para 2004, under the
head "Notice of termination" the service of casual abour
will be deemed to have been terminated When they absent
themselves or on the close of the day. No reference from any
Hon'ble Minister in respect of petitioner has been forwarded
to the respondent. The claim of the petitioner that he was
informed by the letter dated 13-8-86 as regards considering
him for appointment is denied. When there i* no termina-
tion, the question of legality or Sec. 25N, 25O of the I.D,
Act, 1947 being attracted does not arise. The petitioner's
claim that fresh labour were engaged is denied. It was the
petitioner who did not turn up for work beyond 20-12-82
and remained unauthorised^ absent. He had turned up at
the office of the PWI[Vellore on 8-5-83 only toget entries in
the casual labour card and not to seek work. The petitioner
has not produced any proof of alleged termination of his
service w.e.f. 21-12-82, The petition M such is not correct
or tenable and is not sustainable either in law or on facts.
The respondent prays to dismiss the petition.

4. The petitioner has examined himself as WW1 and Ex.
W.I to W-44 have been marked. No witness wa» examined
on behalf of the respondent. Ex. M.I was marked.

5. The point for consideration i s : Whether the action
of the respondent management of the Southern Railway,
Trichirapalli in not employing Shri M. Rajaram w.e.f.
21-12-1982 is legal and justified ? If not. to what relief
the workman is entitled to ?"

6 The Point : The petitioner Rajaram was employed as
Mazdoor from 24-6-70 to 21-10-72 in the office of the
Permanent Way Inspector, Katpadi which comes under
Madras Division. From 21-3-82 to 20-12-82, the petitioner
was employed in the office of the Permanent Way Inspector
Vellore Cantonment which comes under Tricby division. On
20-12-82, the petitioner was not engaged for want of sanc-
tion as seen from Ex. W-l service records of the petitioner.
Thereafter the petitioner made several representations by
himself, or through his mother or through certain members
of Parliament. Ex. W-2 dated 6-5-84. W-3|21-3-87, W-15
30-3-87, W-16| 17-3-88 W-17| 17-3-88, W-19|26-9-8F, W-20
26-9-88, W-23122-5-89, W-26|27-6-89, E-28|19-7-90 are
letters sent by the petitioner seeking reinstatement, Ex. W-4,
dated 13-8-86 is fetter of the -petitioner's mother seeking
reinstatement of the petitioner. Ex- W-l 4, W-21, W-22, W-
24, W-27. W-29, W-30 are postal acknowledgement cards
signed by the respondent's official for the various representa-
tions, by the petitioners. Ex. W-18 is certificate of posting
of Ex. W-17. Ex. W-7 and W-10 are letters of Thiru
Basudev Acharya Member of Parliament, regarding the
reinstatement of the petitioner. Ex. W-25 is another letter
sent by Thiru Radhakrishna Malaviya. Deputy Minister of
Labour, and Parliamentary affairs to the Deputy Minister
for Railways regarding tho reinstatement of the petitioner.
Ex. W-8, W-ll and W-12 are letters of the General Mana-
ger sent to Shri Basudev Acharya. Member of Parliament
which were turn communicated to the petitioner regarding
his employment. Inspite of the several representations made
by the petitioner and also eltters sent by the Member of
Parliament and Hon'ble Deputy Minister for Labour, the
petitioner was not reinstated or absorbed in the services by
the respondent. On 15-3-91, the petitioner filed a 2A petition
before Asst. Labour Commissioner (Central). Madras and
the respondent filed a counter statement Ex. W-32, Ex W-
34 is a circular regarding maintenance of live casual register
and Ex. W-35 is the order dated 4-3-87 regarding tho mainte-
nance of live casual register for casual labourers. Ex, W-36
is notification regarding application for appointment as open
line casual labour in railways. Ex. W-37 Is application of
the petitioner dated 7-9-91 to the Assistant Commissioner of
Labour (Central), Madras regarding his employment. Ex.
W-38 is the reply of the management tn the Regional
Labour Commissioner (Central), Ex. W-39 is the rejoinder
of thr petitioner to the reply "fatement of the management
to the Regional Labour Commissionr (Central), Ex. W-39
is the rejoinder of the petitioner to the reply statement of
th* Divisional Personnel Officer. Trichirapalli. W-40 h the
rerlv given by the respondent to the rejoinder of the
petitioner, Ex. W-41 h the conciliation failure repport. Ex.
W-42 Is the order of Central Administrative Tribunal in
O.A. 603|90, W-43 is the order of Ceqtral Administrative
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' Tribunal, Madras Bench in O.A. 1618|93. W-44 is the
letter Of the Assistant Commissioner of Labour (Central),
Madras regarding the conciliation proceedings. The conten-
tion of the petitioner is that from 24-6-70 to 21-10-70 the
petitioner was working in the office of the Permanent Way
Inspectorl Katpadi and thereafter from 21-3-82 to 20-12-82,
he worked under Permanent Way lnspector|Vellore Canton-
ment and after 20-12-82 he was not engaged for want of
sanction. In both the spells, the petitioner has worked
continuously for 240 dayg and therefore termination of the
services of the petitioner abruptly without complying the
mandatory provisions of S« . 25t of the l.D. Act, amounts to
retrenchment and his termination is illegal. The further
contention of the petitioner is that after specific instructions
from the Railway Board to include casual labourers who
were retrenched before 1-1-81 and also after 1-1-81 in the
live register and inspite oi petitioner's application to include
his name, the petitioner's name was not included in the live
register and the petitioner was not reinstated while several of
his juniors have been reinstated in service. The contention
of the respondent management is that in the first spell, when
he worked under PWI|Katpadl after 21-10-72 he did not
turn up for work, probably, for more fruitful employment
elsewhere and did not apply for inclusion of his name in the
live register and the petitioner should have applied at the
Madras division which includes Katpadi where he was ini-
tially engaged and therefore there is no question of retrench-
ment ot the petitioner.

7, From the service card EX. W-l it could be seen that
after 1-10-72 the petitioner did not turn up for work in thei
first spell when he was working under PWT|Katpadi. There-
fore the contention of the respondent that the petitioner him-
self absented unauthorisedly and therefore, the question of
retrenchment does not arise seems acceptable. But as regards
the next spell, of the engagement of the petitioner from
21-3-82 upto 20-12-82 he has worked for 228 days and he
was not engaged thereafter for want of sanction. Therefore,
the non-engagement of the petitioner after 20-12-82 is not
due to the fault of the petitioner because for want of sanc-
tion. If Sundays and othei National holidays are also inclu-
ded as held by the Hon'ble Apex Court in 1986 I LLJ P 34.
THE MOT. OF STANDARD MOTOR PRODUCTS OF
INDIA LTD., Vs. SHRI A. PARTHASARATHY & ORS.
and 19S5 II LLJ P 539 THE WORKMEN OF AMERICAN
EXPRESS INTERNATIONAL BANKING CORPORATION
Vs. THE MGT. OF AMERICAN EXPRESS INTERNA-
TIONAL BANKING CORPN., the total number of days the
petitioner should have worked will come to 240 days, within
the menning of Section 25B of the I.D. Act. But while ter-
services of the petitioner either for want of sanction or any
other reason, the respondent management has not followed
tho provisions of Section 25F of the I.D. Act. In the railways
the person who has worked continuously for 120 days should
be granted temporary status. The contention of the respon-
dent management regarding granting of temporary status ds
seen from Ex. W38 is a reply to the rejoinder of the petitioner
b e f o r e R e g i o n a l L a b o T C o m m i s s i o n e r ( C e n t r a l ) i s a s f o l l o w s •

"The grant of temporary status is not done then and
there but enly collectively much later duly grouping
together all such eligible casual labourers. Further
the petitioner was not engaged in open line works
and the grant of temporary status after 4 months
or 120 days continuous service applies only to open-
line casual labourers. The petitioner was engaged
in project work and the scheme for grant of tem-
porary status to project casual labour waa introduced
only from 01-01-84, on which date the petitioner
was not in active engagement,"

The respondent has not produced any document to show
that grant of temporary status for such of those workmen
who huve continuously worked for 120 days is available only
to those casual labourers engaged in open line and grant of
temporary status to pioject casual labour was introduced only
on and from 1-1-84, In the same letter, the respondent has
mentioned that even if the petitioner was without work for
certain period after his stoppage, such stoppage was due
only for want of specific sanction for the work concerned
and there was every possibility of the petitioner being provi-
ded with work on receipt of necessary sanction. The above
statement cf the respondent would show that the petitioner
was denied employment for want of sanction for some work,
during December 1982, The petitioner had been sending

seveial representations either by himself or through Hon'blo
Mtnioef os. Uic 1'ailiament tor reinstatement m service. But
on one pretext or jnotner, he was not re-employed. Lastly
uio rerioimui biancu oi liead Quarters Omce has issued
instructions lor maintenance of casual labour register and
open iinu casual labour loliowing Lhe judgement ot tne Hon bio
Apox L.OUH in Inter iJal Vadav & Ois. Vs. Umun oi India. &
Uii. (,iyM:> ii LLJ iJ 4t>o) by promoting a scheme for employ-
nwm ol such ol Uiose employees who were dibciiaiged before
1-1-81 ana also alter 1-l-Bl, bx. W-34 is the instructions
isiueu bi tiic Heuuquurters ofhc« ot the Personnel branch
Madras lo tlie \auous unit officers to give wide publicity to
tne noiiiicatiun exhibiting in all prominent places, offices and
railway stations and to receive representations, to verify the
genuineness oi tnc claim and send the applications and com-
plete me piocwsing before JO-4-S7 and send a complete report
to tne lieudquartcrs by 9-5-87. bx. W-35 is the circular letter
dated 4-3-87 issued by thr Ministry of Railways regaiding
opportunity to be given open line casual labour who were
also dischuijjed betoie 1-1-Si for want ot work or completion
ot work. In t\. W-32 letter dt. 14-S-91, sent by the respondent
to Regional Labour Commissioner (Central) respondent has
admitted that the railway board has issued instructions that
such oi the casual labourers who were stopped from work
atler 1-1-hl may be considered for mcluion in the live
legtstei to be opened for that purpose". But the respondent
nas contended that the petitioner's initial engagement was with
Permanent Way Inspcctor/Katpadi which comes under Madras
Division and as such he should have applied to the Madras
Division if he wished to be included in the live register, i
respondent has iurther contended tnat me question of in-
clusion in the hve register at Trichirapalli division did not
therefore arise in the case of the petitioner as his initial
appointment was not falling within the jurisdiction of Tnchira-
palli division. In bx. W-38 letter dt. 7-2-92, sent to the
Kegional Labour Commissioner, the respondent has mentioned
us follows :

"The petitioner should have applied as required at that
time for inclusion in the live register, to the Divisional
Personnel Officer, Southern Railway, Madras Division
since lie was initially engaged in the Permanent Way
inspector s office at Katpadi coming within the
jursidiction of the Madras Division of the Southern
Railway.

It is quite surprising to note that inspite of the wide
publicity given to the Notice calling on casual
labourer? who were stopped for want of sanction to
apply for inclusion in the live casual register and
the petitioner had not responded in time and insteed
he has been repeatedly harping on re-engagement in
the Permanent Way Inspector Unit, Vellore. Even
if the petitioner was without work for a certain
period after his stoppage, such stoppage was due
only for want of specific sanction for the work
concerned and there was every possibility of the
petitioner being provided with work on receipt of
necessary sanction."

In the letter dt. 26-3-92, sqnt to Regional Labour
Commissioner, the respondent has tnenlioned as follows :

"The pct:tioner was not retrenched from engagement by
the Railway Administration. He stopped from coming
to work on his own volition and did not at any
time turn up thereafter. He did not also respond
to the call given for inclusion of casual labourers
stopped for want of sanction or want of work as
lhe case may be in the Live Register. By stating
that "recruitment" of casual labour was banned,
it was only meant that there was no engagement
of new faces. The fact, however, remains that the
petitioner did not ever turn up for further work
after 20-12-82. The petitioner was not a retrenched
casual labourer. He was only stopped for want of
sanction as could be seen from the entry made in
the casual labour card.

He did not also apply to the Divisional Personnel
Officer, Southern Railway, Madras for inclusion in
Live Register as he was intitially engaged as a casual
labourer in the permanent Way Inspector's Office at
Katpadi coming within the administrative control of
the Madras Division of the Southern Railway.
The petitioner is put to strict proof with regard to
his claim of having applied to the Divisional Railway
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Manager, S. Railway, Timchirapalli. In fact in his
reply to this respondent's letter dt. 14-8-91 the peti-
tioner has only mentioned that he had applied to
the G. Munager, S. Railway, Madras for re-engage-
ment. He had not stated that he applied to inc
Divisional Manager, S. Riy., Trichirapalii. His claim
of now having represented to the Divisional Railway
Manager, S R\ly., Tirucnirapalli tor re-engagement
is purely an afterthought and totally false,"

From the above contentions of the respondent in their
various letters to Kcgional Labour Commissioner, tne follow-
ing lacts emeige (i) fne uiitial engagement of trie petitioner
wus with Luc fermanenjt Way Inspector/Katpadi within the
jutsidiCtion of Mad^is Division and thereforo he should have
applied to the Divisional office at Madras for inclusion of
his name in the live Register, (li) The petitioner has not
applied to the Divisional Railway Manager, Southern Railway,
liiuchirapalh lor re-engagement as contended by him and
the contention of the petitioner that he had applied to the
Divisional Railway Manager, Tiruchirapalli as an afterthought.

The petitioner has sent Ex. W-13 application dt. 21-3-87
to the Divisional Railway Manager, Southern Railway,
Tiructiirap^lii. Tne Divisional Railway Manager, Tiruchirapalli
has received his application ou 28-3-87 as seen from Ex. W-14
postal i.cknowledgernent card. The petitioner has also pro-
duced legislation receipt tor sending Ex. W-13 application.
The petitioner has also sent a similar application dated 30-3-87
to the Divisional Railway Manager, Madras Division which
has been received by the Divisional Railway Manager as seen
from postal acknowledgement attached with Ex. W-15. The
petitioner has also produced registration receipt for having
sent Ex. W-15 application. Thus it could bo seen that the
petitioner has sent 2 .applications one to the Divisional Railway
Manager (Personnel), Sothern Railway, Tnchy and another
to the Divisional Railway Manager (Personnel), Madras
Division. The above two Ex. W-13 and Ex. W-15 applications
have been sent continuing necessary particulars as required
by the notification marked as Ex. W-36. Therefore the con-
tention of the respondent management that the petitioner has
not sent necessary applications to empanel himself in the
casual labour live register (Open line) as required by the
Railway Board in their directions mentioned earlier and as
found in Ex. W-34 and W-35, are not correct. The petitioner
hus complied with instructions of the Railway Board to in-
clude his name in the live casual labour register—Open line
casual labour. But the respondent has not included his name
till date inspitc of the varios representations from 1984 to
1990 and also during the conciliation proceedings in 1991
and 1992- The petitioners initial engagement was at Katpadi
within Madras Division, and subsequent engagement was at
Vellore within territorial Jurisdiction of Trichlrapalli Division.
It was only while workinjt at Vellpre Division, the petitioner
Was not engaged for want of sanction of work. Therefore, it
Would have been proper for the respondent to include his
name in the live register of Tiruchirapalli Division. But the
respondent has not Included his name in both the Division.

Hon'ble Central Administrative Bench, Madras in O.A.
603|90 and O.A. No. 1618|93 Ex. W-42 and W-43 has held
that, such of those casual labourers who were not re-engaged
or re-employed after their termination after 1-1-81 should
be again empanelled on their application.

While terminating the services of the petitioner on 20-12-82.
the respondent has not followed the mandatory provisions of
Section 25F of the I.D. Act. Inspite of petitioner's various
letters and also applications as mentioned above, the respon-
dent has failed to re-engage him or reinstate him and also
failed to empanel him in the live register for casual labourers,
In the above circumstances, I hold that the action of the
respondent management in not employing the petitioner w.e.f.
21-12-82 is illegal and unjustified. The petitioner is entitled
to reinstatement with 50 per cent backwages and other atten-
dant benefits. Awoid passed. No costs.

Dated, this the 1st day of July 1998.

S. ASHOK KUMAR, Industrial Tribunal

WITNESSES EXAMINED

r ">r Petitioner-workman:

W.W. 1 : Thiru Rajaram M.

For Respondent-management: NiL

DOCUMENTS MARKED

For Petitioner-woikman :
Ex. W-l/ : Service Card of the petitioner/work-

man (xerox copy).
W-2/6-5-84: Letter from petitioner seeking reinstatement

(copy).
W-3/2-5-85: Letter from petitioner seeking reinstatement

(copy).
W-4/13-9-8S: Letter from petitioner's mother seeking

leinstatement of petitioner.

W-5/ : Reply by the Department to the letter dt.
13-8-86 (copy).

W-6/22-9-86: Letter from petitioner seeking reinstate-
ment.

W-7/10-12-86; Letter from Member of Parliament
(copy).

W-8/16-12-86; Lettei from Member of Parliament
(Original).

W-9/9-1-87 : Letter from respondent to petitioner.

W-l0/4-2-87: Letter from Member of Parliament
(copy).

W-ll/13-2-87 : Letter from Member of Parliament
(copy).

W-12/2-3-R7: Letter from Member of Parliament
(copy).

W-13/21-3-S7; Letter from petitioner seeking reinstate-
ment.

W-14/ : Acknowledgement.

W-15/17-3-88 : Letter from petitioner seeking reimtate-
ment.

W-16/17-3-88 : Letter from petitioner seeking reinstate-
ment (copy).

W-l 7/17-3-88 : Letter from petitioner seeking reinstate-
ment (copy).

W-l 8/ — : Certificate of posting proof.

W-19/26-9-88 : Letter from petitioner seeking reinstate-
ment.

W-20/26-9-S8 : Letter from petitioner seeking reinstate-
ment (copy).

W-21/26-9-88: Acknowledgement.
W-22/ — ; Acknowledgement,

W-23/22-5-89; Letter from petitioner seeking reinstate-
ment.

W-24/ : Acknowledgement.

W-25/ : Letter from Member of Parliament.
W-2G/ : Letter from petitioner seeking reinstate-

ment (copy).
W-27/ : Acknowledgement.
W-28/19-7-90 : Letter from Petitioner seeking reinstate-

ment (xerox).
W-29/ : Acknowledgement.
W-30/ : Acknowledgement.
W-31/15-3-91 : 2A petition filed by petitioner (xerox).
W-32/

W-33 to W-36/14-8-91: Counter filed by the respondent.

W-37/7-9-91 : Rejoinder to the counter statement.

W-3 8/7-2-92 : Reply to the rejoinder filed by respondent.

W:39/l8-3-92 : Rejoinder to reply statement filed by
petitioner.

W-4O/26-3-92 : Reply to the rejoinder by the respondent.
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W-41/31-3-92: Failure report.

W-42/13-8-91 : Order passed by Central Administrative
Tribunal in O.A. 603/90.

W-43/1-12-95: Order passed by Central Administrative
Tribunal in O.A. 1618/93.

W-44/19-3-91 : Letter by Assistant Labour Commissioner
(C) to Shri M. Rajaram and Permanent Way
Inspector (xerox).

For Respondent-management:

M. 1 : Government of India/Ministry of Railway/
Railways to the General Managers, All Indian
Railways rega. maintenance live casual labour
register (original).

^ New Delhi, the 31st July, 2001

S.O. 2164.—In pursuance of Section 17 of the Industrial
Dispute Act, 1947 (14 of 1947), the Central Government
hereby publishes the award of the Central Government
Industrial Tribunal/Labour Court, Bangalore as shown in the
Annexurc in the Industrial Dispute between the employers
in relation to the management of Chitradurga Gramin Bank
and their workman, which was received by the Central
Government on 30-7-2001,

[No. L-12011/27/88-IR(B-l)]
AMY KUMAR. Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT

BANGALORE

Dated, the 9th July, 2001

PRESENT:

Hon'ble Shri V. N. Kulkurni B.Com.,LLB
Presiding Officer
CGIT-Cum-Labour Court,
Bangalore.

C.R. No. 42/1989

I PARTY

Shri Rnmachandra Rao,
C/o Anant, P. Savadi,
Advocate,
Room No. 8.
II Block,
IHrd Floor,
Supermarket,
Hubli-580020
(Advocate—.Shri Anant P. Savadi)

II PARTY

The Chairman,
Chitradurga Gramin Bank
Sri Kudll Srtngere,

Mahasamatanam Buildings,
P.B. No. 70,
Jogimutt Road,
Chltradurga-577501
(Advocate—Shri P. Saukar)

AWARD

1. The Central Government by exercising the powers
conferred by clause (d) of Sub-section 2A of the Section 10
of the Industrial Disputes Act, 1947 has referred this dispute
vide order No. L-12011/27/88-IR(Bank. I) dated 17-7-1989
for adjudication on the following schedule:

SCHEDULE

"*Whether the action taken by the management of Chitra-
durga Gramina Bank in dismissing Shri Ramchandra
Rao, Junior Clerk from Services is justified ? If not,
to what relief Slui Ramchandra Rao is entitled ?"

2. The First party workman was working with the Second
Party management. He committed misconduct. Charge sheet
was issued and enquiry was hold. On the basis of the enquiry
report first party workman was dismissed and therefore
Industrial Dispute is raised.

3. Parties appeared and filed Claim Statement and Counter
respectively.

4. The case of the first party in brief is as follows :

5. The case of the firtt party is that the first party was
workinc with the management as Clerk. An article of charges
dated 15-7-1984 was given to the first party for certain
irregularities. According to the first party the charges are
not correct and there wai no misconduct at all. Misconduct
was such that under the standing orders the management
could not take any action,

6. The first party, so far as enquiry is concerned has stated
so many things In his clam staltement and has contended that
no opportunity was given, to engage a lawyer to defend hi*
case was fatly refused by the enquiry officer. The enquiry
officer acted as prosecutor and the entire enquiry is not correct
nnd the finding given by him is perverse. The first party for
these reasons has prayed to pass award in his favour.

7. The case of the second party in brief is as follows:

8. It is true that the first party was working as Junior Clerk
and his services were terminated on account of serious mis-
conduct committed by him. The punishment Is correct.
Regarding enquiry, the contention of the management is that
the allegations made by the first party are not correct and
full opportunity was given to the first party and enquiry was
properly conducted and the explanation given by the first
party is not correct.

9. It is the further case of the management that on 11-4-84
the first party received a sum of Rs. 100 from the customer
of the bank towards remittance to the loan account but failed
to account for the same and thereby misappropriated a sum
of Rs. 100,

10. It Is the further case of the management that the first
party committed certain procedural irregularities ai stated in
the Counter. It is said that initially one Mr. B. S. Shankra-
narayan was appointed as Enquiry Officer, but the first party
objected the said appointment as Enquiry Officer but the
management said that he was the competent to hold enquiry.

11. So far as enquiry is concerned parawise reply is Riven
in the Counter Statement. It is said that the Principles of
natural justice were followed and the enquiry is perfect. It
is said that the punishment is proper and the management
has prayed to reject the reference.

12. It is seen from the records that since a long time this
reference is pending and proper progress is not made, It
appears ihat the matter was taken to High Court and the
Writ Petition No. 14072/99 was disposed off.

13. It h seen from the records that on behalf of tha
management, MW1 was examined and he has given detailed
evidence about the enquiry held by him. He is cross examined.
It appears that this court by Its order dated 1st April 1999.
ha* held that the DE fa fair and proper and thereafter the
matter was posted for arguments.



4496 THE GAZETTE OF INDIA : ApGUST 25, 2Q0}/BHADRA 3, 1923 [PART U—SEC. 3(ii)]

14. It is seen from the records that on 18r4-^001 workman
«ot examined himself. Before 1 proceed further, I would like
to addiess my self about the objections raised by the manage-
ment for examining this workman on J. 8-4-2001. Petition
was filed to strike of the said evidence, On 18p44<X)i ^ t the
request of counsel, Mr. Venkatesh, cross examination was
deferred. The application filed J>y the management ' was
rejected. It was made known to the parties that the workman
can lead evidence only regarding victimisation and that will
be the only relevant evidence which can be considered after
the enquiry is held as fair and proper. The learned counsel
for the second party agreed. I have read the decision of the
Court. Keeping in mind the principles held in the above
decision of High Court of Karnataka, it is clear that after
the finding on the Domestic Enquiry holding it as fair and
proper, this court cannot permit to lead evidence again on
merits. The fact remains that, only regarding victimisation
for limited purpose evidence can be allowed.

15. The first party wanted to lead the evidence and the
management objected it and the management filed application.
Second party wanted to file objection. This being the oldest
cose, I rejected the application with an open understanding
that the evidence if any adduced, it should be regarding
victimisation and that must be taken as evidence because the
domestic enquiry is held as fair and proper. In view of this
the nuroose was served. Further Mr. PSS said he baa no
objection if evidence is given on victimisation. His only sub-
mission was no evidence can be taken on merits. I agree with
him.

16. I have heard both sides in detail and I have perused
the citations given by the parties.

17. I have considered the entire material and the evidence
recorded by the Enquiry Officer carefully in order to find
out whether the punishment of dismissal i% proportionate or
harsh.

18. It was vehemently argued by the learned counsel for
the first party that the report of the Enquiry Officer is
perverse and the finding of the Enquiry Officer holding that
the cha r t s are proved is not sound and correct. Ho further
arcticd that according to the witness who paid Rs. 100 to
the first party for depositing the same in his own account
has stated in his evidence that no amount was paid by him
and therefore, the finding is perverse. The learned counsel
for the management Mr. Pradeep Sankar submitted that this
court has limited powers, after holding that the DE is fair
Mid ,proper to consider all this. I agree with him. But fact
remains that the misconduct is not proved as per the evidence
before the enquiry officer.

19. In the instant case I have strictly scrutinised the evi-
dence, in order to appreciate the arguments advanced by the
leanied counsel for the first party. The learned counsel for
the first party pointed out, from the enquiry proceedings and
argued that the deposition of Shri H. O. Ramachandra Rao
S'Q V. N. Veerappa, is considered, it i» clear that the finding
of the enquiry officer is perverse. The said Shri B. S. Shankar*
narayan has stated before the Enquiry Officer that he has
not remitted Rs. 100 on 11-4-1984. It may be a fact thnt the
first party has written the slip for depositing R«. 100 in the
running account, but Shri B. S. Shankarnarayan says th;1* he
has not remitted Rs. 100 on 11-4-84. I have considered all
the material placed before the enquiry officer and I am
of the opinion that the report i» perverse.

20. Having considered all this, now I am of the opinion
that when there is no direct clear and cogent evidence to
connect the first party with the alleged misconduct, the
punishment of dismissal is top harsh and not proportionate.

21. This is a matter of 1989. The workman was dismissed
long back. I fed ends of justice will meet if I direct the
management to reinstate the first party without any back-
wages. Accordingly I proceed to pass the following order .

ORDER

The reference is partly allowed. The management is direoted
to reinstate the first party from the date of dismissal with
continuity of service. In the given circumstances backwaRes
are not allowed.

(Dictated tp PA transcribed by her corrected and signed
by me on' 9th July 2001)

V. N, KULKARNI, Presiding Officer

New Delhi, the 31st July, 2001

S.O.2165.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the
Central Government Industrial Tribunal/Labour
Court, Chcnrmi as shown in the Annexurc in the
Industrial Dispute between the employers in relation
to the ["management of Lakshmi Vijas Bank Ltd.
and their workman, which was received by the Central
Government on 30-7-2001.

[No. L-12011/54/97-IR(B-I)]

AJAY KUMAR, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, CHENNAI

Thursday, the 21st June, 2001

Present . K. KARTHIKEYAN,

Presiding Officer

INDUSTRIAL DISPUTE NO. 525/2001
(Tamil Nadu State Industrial Tribunal I.D. No.
126/98)

(In the matter of the dispute for adjudication
under clause (d) of sub-section (1) and sub-section
2(A) of Section 10 of the Industrial Disputes Act,
1947 (14 of 1947), be:w^M the Claimant, the General
Sec-rotary, The Lakshmi Vilas Bank Employees
Union, Chennai and the Management of Lakshmi
Vilas Bank Ltd., Chennai).

BETWEEN

The General Secretary, I Party/Claimant
Lakshmi Vilas Bank Employees
Union, Chennai.

AND

The Chairman and Chief
Executive Officer,

Lakshmi Vilas Bank Lid. II Party/Management
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APPEARANCE .
For the Claimant Sri D. Hariparanthaman

and V. Ajoy Khose,
Advoactes.

For the Management M/s T.S. Gopalan & Co.
Advocates

The Govi. of India, Ministry of Labour in exercise
of powers conferred by clause (d) of sub-section (I)
and sub-section 2(A) of Section 10 of Industrial Dis-
pute Act, 1947 (14 of 1947), have referred the
concerned Industrial Dispute for adjudication vide
Order No. L-12011/54/97-IR(B.I.) dated 23-09-98.

This refcrerce has ecu' rnrdc earlier to the Tfmil
Nadu Industrial Tribunal, wl < re it was taken on file
as I.D. No. 126/98. When the matter was pending
enquiry in that Tribunal, the Govt. of India, Ministry
of Labour was pleased to order transfer of this case
from that Tribunal to this Tribunal for adjudication.
On receipt of records from that Tribunal, the case
has been tak:n on file as I.D. No. 525/2001 and notices
were sent to the counsel on JOCOR1. on either side,
informing them about the trans.fi.-r of this case to this
Tribunal, with a directkn to appear tvfore this
Tribunal on 9-3-2001. On receipt of notice from
this Tribunal, counsel on either side present with their
respective parties and prosecuted this case further.

This matter came up before me for final hearing on
31-5-2001, upon peiusirg the Cairn Statement,
Counter Statement, oilier material papers on record,
and documentary evidence let in on either side and
upon hcaiir g h £"r£una'is. cf learned ccunscl on
either side and this matter having stood over (ill this
date for consideration, this Tribunal has passed the
following:—

AWARD

The Ikciustiial Dispute referred to in the above
order of reference by the Central Govt. for adjudi-
cation by this Tribunal is as follows:—

Whether the action of the Management of
Lakshmi Vilas Bank Ltd. Kaiur in not framing
fair transfer policy io Iheir employees is justified?
If not to what relief the employees/Union is
entitled?

2. The Industrial Di;putc between the paities is
briefly as follows:—

The Petitioner Unicn is a Trade Union registered
under the Trade Unions Act, 19?6. It has entered
into various settlements rdatirg to service condjiu-
tions and wc-lfan. of the workman employee! under
Respondent, the Management of Lakshmi Vilas
Bank. The Respondent is a banking company
having its Registered Office at Kathaparai near
K^rur. It has got branches, divisional offices and
othor establishments throughout the Country. The
clerical and subordinate staff are workmen1 within the

moaning of section ?(s) of Industrial Disputes Act.
The wages, allowances and other service conditions
of the workmen for the Respondent bank are deter-
mined by industry-wise awards and settlements.
In the y^ar 1952 the National Tribunal gave an Award
popularly known fts 'Sastri Award'. The said
Tribunal observed that 'when an employee joins the
service of Bank he is expected to w6rk of any place
as per the instructions of the Management, governed by
the interests of the institution determines.' As per that
Award 'transfers arc normally incidence for the
working of the bank and they must be left to the
discretion of those who guide the policies of the bank

and manage its affairs.' The National Tribunal had
also directed in that Award that 'in general, the policy
should be to limit the transfers to the minimum
consistent with the banking needs and efficiency.
As far as the subordinate cadie arc concerned the
Tribunal held that there should be no transfers
ordinarily and if thcTC are any transfers at all, they
phould not be beyond ihe language area of the person
so transferred.' Havirg legtrd to the precisions cf
of the Srstii Award, the Management of the bank is
empowered to transfer the" clerical staff ?o long as
the transfer is within the state or the language area.
The normal practice in the Respondent bank is that
wherever vacancies in clerical staff in any place arise
consequent to promotion from clerical cadre to
officer ccdre or when vacancies take place conse-
quently transfers effected on request, then to The
extent of vacancies arising, the brink will have <o
ie\cntify ihc rlcrical <taff who r.re to be considered
for filling up the vacancies bytransfcis. The- P»tit:orer
Union demanded for the foimulcticn of

transfer policy/guidelines ard d o made demand
against vindictive, malalide and ccmparsioia'c
transfers in order to put an end to arbitrary transfers
and also to solve various grievance of ilv workmen.
The Respondent bank/Maragumert declare 1 ? policy
relating to transfers by their ir-cular dated 18-4-1988.

It is contended by the PetiiioniT Ui ion that it was
a policy decided unilaterally without corsuHing ihu-
petitioner Union. Some of the turms of the i,aiel
policy weic objectionable ard ?omc of the terms had
to be included or modified. The Bank/Manegenvrt
is cf the cpinion that it is not possible- to p-oscnb

any minimum pc iod of service for the clerks in any
particular branch/place. In fact, transfers are
effected only becaurc cf requesis for postirg of
clerical staff or because of vPcancic-s arising conse-
quent to promotion. It is the contention of the
Pctit:oncr Union that even the transfer policy
unilaterally declared by the bank was pot strictly
followed and the Respondent/bank started effecting
transfers to the whims and fancies again and contrary
to their own policy/guidelines. Therefore the Pet'-
tionor Union sought some modification/inclusion in
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the said transfer policy but the Respondent bank did
not come forward to negotiate any settlements. It
is the contention of ,he Bank/Management that iho
policy stipulates that no employees shall be allowed
to continue in the same place/branch for more than
seven years. It is only afier, such employees subjec-
ted to transfer, the other employees with lesser
service are considered for transfers. The said policy
adopted by the bank/Management has been to meet
the bank's needs and exigencies of administration
and also to protect the interest of the employers,
who have for special reasons may seek transfer for the
particular place/town. The said policy provides
adequate safeguards against abuse or misuse of the
power to transfer. It is the further contention of
Bank/Management that every year when a transfer
list is released, invariably the petitioner union raised
objection on behalf of certain employees who were
transferred without any rhyme or reason little
realizing that the transfers of the bank are done in
conformity with the laid down policy. Any pres-
cription of minimum qualifying period of service to
K- considered nor transfer will only reduce the numbe
of employees who could be considered for transfer
and thereby it will only cause surious prejudice to the
members of the clerical staff, who have for genuine
reasons made a request for posting to a particular
place. The Petitioner/Union had 'ought medificat'en
and inclu ion in guideline No. 10 relating request
transfer as to outer limit for iemaining in the particular
piacc/'b.anch. Clause 10 in the Formulated Policy
reads that 'no employee shall bo allowed to continue
in ihe same place/town/branch for more than seven
years'. The Petitioner Union wants to modify it as
".•in employee is liable to transfer on completion of
tun years in a branch/centre, irrespective of sex,
in order to accommodate long pending requests of the
emlo^ee. Tne petitioner Union likes to have two
more guidelines as to request transfer stating that the
app'Jcation received shall be classified into thrco
categories as (a) medical, (b) verge of retirement and
fc) general and the same shall be registered according
11 the -date of receipt of Application at the branch
love' and that as and when vacancies arise in a branch
omej/cjuter, the ponding applications shall be consi-
dered fro n each category in a ratio of 1:1:1.
T he modification sought for is just and reasonable.
As far as the other guidelines, there is no dispute
or difference to adopt the guidelines formulated by the

Respondent/Bank in the transfer policy. The Res-
pondent/Bank had contended that the transfer policy
has been invoked for the last ton years. As transfers
are made within the framework of the transfer policy,
there is no scope to allege any victimization or unfair
labour practice. Such being the case, there is no
warrant or justification to modify the policy. The
Petitioner has not pointed out hpw the policy it

unfair. The policy cannot be said to bo unfair
merely because no minimum period of service for
transfer is prescribed. The transfer policy of each
bank is based on its requirements and business
needs. No employee can claim a right of choosing
the place of work and there fore, the power to transfer
cannot be restricted to suit the requirements of the
employees. The Demand of the union that there
should be minimum period of service before an
employee could be considered for transfer and
transfer should be made only to accommodate
requests, is wholly unfair and unjustified. None of the
grounds urged by the Petitioner Union calls for
interference by this Court. The transfer policy
adopted by the Respondent bank has worked out
satisfactory and if at all objections were raised, they
were made for personal reasons. There was no
dispute on transfer between 1988 and 1995. The
Transfer policy of the Respondent Bank is not an
arbitrary one. Since there is a transfer policy,
the submission of the petitioner does not merit consi-
deration. The office bearership in the Union was
never the consideration for effecting the transfer.
The alterations demanded by the Petitioner Union
cannot be accepted as it will put unreasonable fetters
on the managerial functions of the bank.

3. When the matter was came up before the Tamil
Nadu State Industrial Tribunal for enquiry, docu-
ments were marked by consent of both the parties as
Ex. Ml to M5 Subsequently, the case has been
transferred to the file of this Tribunal. Here the
documents were marked by consent as Ex. Wl to
W3. No oral evidence has been let in on either
side. The learned counsel on either side have advan-
ced their arguments.

4. The point for my consideration is—

"Whether the action of the mangemant of
Lakshmi Vilas Bank Ltd., Karur, in framing the
transfer policy is unfair to their employees If
the transfer policy adopted by the Respondent/
Bank is unjustified, to what relief the employees/
Union is entitled ?

Point :

It is admitted that the Respondent Bank/Manage-
ment had formulated the policy relating to transfer
and it was adopted as the guidelines to be followed
by the bank and the same were codified in the form
of circular No. 26/88 dated 18-4-1988. The zerox
copy of the transfer policy is Ex. Ml . The Petitioner
Union has not pointed out how the transfer policy
is unfair. In Ex. Ml Transfer Policy, under the
heading Request Transfer, Clause No. 10 reads as
follows

"No employee shall be allowed to continue
in the same place/town/branch for more than
seven years,"
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The Petitioner Union lias took an objection to this
clauso that it has got to be modified as an employee
is liable to transfer on completion of ten y^ars of
service in the branch/centre irrespective of sex in
order to accommodate tho long pending request of
the employees, l'licy have fuilhcr contended that
Jiis modification in the transfer policy is just and
reasonable and as far as the other guidelines, there
cannot be any dispute or difference between the
parties to adopt the same. In addition to that, they
have contended that two more guidelines have to be
included to the request transfers as (1) the applica-
tion received shall be classified into three categories
as :

(a) medical

fb) verge of retirement, and
(c) Genera).

and that the received applications shall be registered
according to the date of receipt of the applications at
the branch level and that (2) as aud when vacancies
arises in the branch/office/ccnirc the pending appli-
es Lions shall be considered from each category in the
ration of 1 : 1 : 1. It cannot be disputed that the
Management has effected transfers only because of
requests for posting of clerical staff or because of
vacancies arising coniequent to promotion. As per
the present policy of the Respondent/Management/
Bank no employee shall be allowed to continue in
the same plac/branch for more than seven years.
It is only after, such employees are subjected to
transfer the other employees with lesser service arc
considered for transfer. This contention of the
Respondent/Bank in their Counter Statement has not
been disputed by the Petitioner Union as incorrect.
It is the contention of the Respondent/Bank that any
prescription of a minimum qualfying period of service
to be considered for transfer is only reduding tho
number of employees, who could be considered for
transfer and thereby it will only cause serious pre-
judice to the members of the clerical staff, who have
for genuine reasons made a request for posting on a
particular place has not been disputed by the Peti-
tioner Union as an incorrect one,

5. The next contention of the Respondent/Manage-
ment that the bank employee women who consti-
tute approximately 20% of the clerical staff and those
women were invarhbly posted to urban and scml-
urban areas and they are not posted to branches
situated in distant villages If Clause 10 of the
Transfer Policy is to be modified as suggested by the
Petitioner Union that an employee is Lable to tiansfer
on completion ot 10 years of service in a branch/
centre, irrespective of sex, it will not be beneficial or
convenient to the women employees. If in filling up
the vacancies caused by iequ^-st transfers from emp-
loyees serving in distant villiges with no possibility
2497 O1/2001--11

of posting women employees, then the request trans-
fers would be unduly delayed end thereby the emp-
loyees with genuine reasons for posting to a parti-
cular reason will be seriously affected. It cannot be
denied that if employees are allowed to stay in the
same branch for ten years, there will be no scope to
subject them to exposure to dilfercnt envi-onments or
develop their skills' and professional capabilif.es.
Further, in adopting such a policy, an employee is
not liable to be transferred on completion of ten
years of service in a branch will frustra'e the growth
of bank. As per the present transfer policy under
Ex. Ml, the Respondent/Bank will definitely transfer
a person, after seven years of service in a particular
placc/town/brfnch. L is also admitted that an
promt 1H n i r on request transfer, on employees can
be disUirbcd from his place of service within tin.
stipulated ptnod of servict. Though the Petitioner
Union has suggested that period of retention of a
workman in the same place as ten years instead of
seven years, no reason has been given by the Peti-
tioner/Union to substantiate their stand to hold that
it is against the interest of the workman. Further,
for request transfer on genuine reason, somebody
must be disturbed. Under such circumstances, *hu
Petitioner Union canm t make a demand that the
persons sought to be disturbed on this ground is not
liable to tran fer, since he has not completed ten
yeais of service in that particular branch. The
genuine reasons like an employee joining the spouse,
parenl;' treatment, the place in whk'h they served is
lacking good treatment for the employees ill health
have got to be considered while effecting transfer of
people to oblige the empH yecs who reque-t the
Iramfei, That cannot be denied. When such being
the case, fixing up of a term or period often ynars of
serwu in a branch/centie, irrespective of sex, in order
to accommodate long pending requests ot emplovees,
a,s suggested by the Petitioner Union cpnnot be con
sidered as a favourable one for thf employees them
selves.

6. Further, as argued by the learned counsel for
tho Respondent/Bank, bank is not for the employees
alone and it is for the best interest of the organi-
nization and its employees. The purpose of the
policy adopted by the Respondent/Bank is to avoid
arbitraryness and it cannot be for the convenience of
the employees only. Ex. M5 is a statement of clerical
stalT, who were working in the branches more than
ten years as on 30-9-2000. It is argued by the learned
counsel for the Management that out of the total
number of employees of 1925, 67 persons shown
under Ex. M5 are only employees who had put in
more than ten. years of service in a particular place/
centre. It is not disputed. It can be accepted that
the transfers on medical ground comes under compas-
sionate grounds and that has to be considered first.
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For the vacancies caused due to retirement fioni service,
for posting employees in I hose places on
request trai rfcr or on promotion, suflit lent provisions
have been made in the polity now adopted by I he
Respondent Bank/Management. It is represented on
behalf of the Bank/Management that the applications
received for transfers of the employees have beL.n
registered according o the date of receipt and thay
adopt the policy of 'first come first basis' and it is
also stated that as and whin they receive the appli-
cations for transfer they arc duly registered and the
number given to the same is duly intimaied to the
concerned employee. It is also not denied. So
while adopting such methods, there cannot be any
arbitraryness or unfairness or any victimization.
Though it is alleged in the Claim Statcm- nt that the
past history and the experience proved that the res-
pondent had indulged in unfair labour practice by
transferring the office beaivrs and members of the
union to victimize1 them for their legitimate trade
union activities and that the workman wore subjected
to transfers in the gui'e of administrative exigencies,
no acceptable evidence has been placed before this
Court to substantiate that stand. It is admit ed that
this transfer policy, came into force f.om 18-4-1988
is in vogue for the last twelve years. It cannot be
denied that no employee can claim the tight of
choosing the place of work. Therefore, I he power
to transfer cannot be restricted to suit the require-
ments of the employees. Though it is alleged in the
Claim Statement that the transfer policy adopted from
the year 1988 by the Respondent/Bank has been
violated by the Management, no particulars has been
given by the Petitioner Union to substantiate that
contention. No acceptable evidence has also been
placed before this Tribunal to conclude that the
Bank/Management has used its power arbitrarily in
transferring the employees as a victimization, The
demand made by the Petitioner Union that there
should be minimum period of three years service
before an employee could be eon'idcred for transfer
and transfer should be made only to accommodate
the requests is wholly unfair and unjustified, as it is
contended by the Respondent in ihe Couiter State-
ment. As par the transfer policy mentioned in Ex.
Ml, it is seen that sufficient safeguards are provided.
So no exception can be taken to the policy adop!cd
by the Respondent bank. The altciations deman-
ded by the Petitioner Union will only put unreasonable
restrictions on the managerial functions of the bank.
No materials by way of substantial evidence is placed
before this Tribunal in support of Ihe allegation of
the Petitioner Union in their Claim Statement that
the Respondent Bank/Management did rot adhere to
the said guidelines/policy and the present transfer
policy adopted by the Respondent Bank/Managc-
men is ;n unfair and unjustifiable one. So, under

such circumstances on the basis of the available
materials in this case, this Tribunal can easily come
to the conclusion that the alterations demanded by
the Petitioner Union cannot be accepted, since it is
wholly devoid of merits. So, it is found that the
action of the Management of Lakshmi Vilas Bank
Ltd., Karur in framing the transfer policy to their
employees is fair and justified. Hence, the employees/
union is not entitled to the relief prayed for. Thus,
1 answer the point accordingly.

7. In the result, an award is passed holding that
the demand of the I Party/Union is devoid of merits
and hence the claim of the 1 Party/Union is rejected
as the 1 Party/Union is not entitled to the relief, as
prayed for. No cost.

(Dictated to the Stenographer, transcribed and typed
by him, corrected and pronounced by me in the open
court on this day the 21st June, 2001).

K. KARTHIKEYAN, Presiding Officer

Witnesses Examined :

On either side : NONE,

DOCUMENTS MARKED :

For I Party/Claimant :

Ex. Date Description
No.

Wl 17-01-90 Xorox copy of the Settlement bet-
ween the I Party/Union and the
Management.

W2 14-05-95 Xerox copy of the strike notice
issued by the J Party/Union to the
Management alongwith Anne-
xures regarding transfer of 18
workmen,

W3 Nil Copy of list of staff members (21 in
numbers) Transferred on comple-
tion of 10 years service.

For the If Party/Management :

Ml 18-04-88 Xerox copy of circular No. 26 of
88 (Transfer Policy for Award
stall).

M2 NIL Xerox copy of statement showing
number of Branches/Officers
Division-wise as on 30-9-2000.

M3 NIL Xerox copy of the statement sho-
wing number of Clerical staff
Division-wise and sex-wise as on
30-09-2000.

\f4 NFL Xerox copy of statement showing
recruitment of Clerical stall yeai-
wise.

M5 NIL Xerox copy of statement showing
clerical staff working in branches
year-wise for more than 10 years.
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New Delhi, the 31st July, 2001

S. O. 2166.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the Cen-
tral Government Industrial Tribunal/Labour Court,
Bangalore as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Karnataka Bank Limited and their
workman, which was received by the Central Go-
vernment on 30-7-2001.

[No. L-12012/78/90-1 R(B-I)

AJAY KUMAR, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT

"Shram Sadan",
G. G. Palya, Tumkur Road,

Yeshwantpur, Bangalore-560022.

DATED : 5th JULY 2001

PRESENT : HON'BLE V. N. KULKARNI
PRESIDING OFFICER

C.R.No. 29/90

1 Party 11 Party

Shri S.L. Rajanna, The Chairman,
C/o General Secretary, Karnataka Bank

Limited,
Dharwad District Bank Head Office,
Employees Association, Kodialbale,
No. 9, Mangalore 575 003.
Corporation Building,
Broadway,
Hubli.

APPERANCES :

I Party : M, Ram Rao,
General Secretry

II Party : V.H. Upadhyaya
Advocate

AWARD

1. The Central Government by exercising the
powers conferred by Clause (d) of Sub-section (1)
and Sub-section 2A of the Section 10 of the Industrial
Disputes Act, 1947 has referred this dispute vide
Order No. L-12012/78/90-IR.B.II dated 14-05-1990
for adjudication on the following schedule.

SCHEDULE

"Whether the action of the management of
Karnataka Bank Limited, in dismissing Shri
S. L. Rajanna, Attender of Chickmangalour brancti
w.e.f. 17-4-89 is justified? If not, to what relief
the said workman is entitled to?"

2. I party was working with the II Party I par y
committed misconduct. Charge sheet was issued and
enquiry was held. On the basis of the Enquiry report,
the I party workman was dismissed and therefore
this Industrial dispute is raised.

3. Parties appeared and filed claim statement
and counter statement respectively.

4. The case of the I party in brief is as follows :

5. That the I party joined the services of the
II party as temporary sub staff in December 1969
and he worked sincerely and honestly. His service
were confirmed. The I party has been an action
trade union worker and the management transferred
him from Chickodi to hubli in order to harass him.
He was suspended. Charge sheet was issued and
enquiry was held.

6. So far as the enquiry is concerned, it is said
that the same is against the provisions of Bipartite
Settlement and principles of natural justice. I party
has explained in detail as to how the enquiry is not
fair. It is the further case of the I pary that the En-
quiry report is not correct and the punishment is
illegal, and therefore it is prayed to pass award in
favour of I party.

7. The case of the TI party in brief is as fol-
lows :

8. That the 1 party was working as attender in
Chickodi and he was not sincere and honest in work-
ing and he made false entries in the register, forging
the initials. He was kept under suspension. En-
quiry was held against him.

9. So far as the enquiry is concerned, the case
of the management is that the enquiry is proper and
legal. Full opportunity was given and he partici-
pated in the enquiry. He was given full chance.
Ft is the further case of the management that the
action of the management is correct.

10. It is seen from the records that the Domestic
Enquiry was held fair and proper because I party
filed memo conceding Domestic Enquiry. T I I C T
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after mater was posted for arguments and I have
heard bclh sides in detail.

11. I have perused all the enquiry papers and
documents. The 1 parly has filed written arguments
and 1 have gone through the same. The main argu-
ment of the 1 party workman is that, according to
Bipartite settlement, the management was not justi-
fied in transfering sub staff. So far as enquiry it
is said that chance was not given to 1 party. It is
a fact that the enquiry is concceded by the 1 party
as fair and proper and, therefore, there is no merit
in the said contention with arguments.

10. In my opinion, the management has proved
the misconduct, and the enquiry papers and docu-
ments of the management are sufficient to say that
the misconduct is proved and there is no merit in
this reference. Much was made and argued that
the enquiry is not proper and report of the Enquiry
Officer is perverse. I am of the opinion that there
is no merit in this contention. The enquiry papers
and the material discloses that the mangement has
proved misconduct and having said that the Domestic
Enquiry is fair and proper, this court has little dis-
cretion to reconsider all about the enquiry. In
view of these facts, I am of the opinion that there is
no merit in this reference.

11. Accordingly, T proceed to pass the following
order :

ORDER

Reference is rejected.

(Dictated to the L. D. C. transcribed by him, correc-
ted and signed by me on 5th July 2001)

V. N. KULKARNT, Presiding Officer

New Delhi, the 1st August, 2001

S.O.1167.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the awaid of the Cen-
tral Government Industrial Tribunal/Labour Court,
Chennai at shown in the Annexure in the Industrial

Dispute between the employers in relation to the
mangement of Southern Railway and their workman,
which was received by the Centra] Government on

31-7-2001.

[No. L-410]2/138/95-lR(B-I)]

A JAY KUMAR, Desk Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRTBUNAL-CUM-LABOUR

COURT, CHENNAT

Friday, the 29th June, 2001
Present : K. KARTH1KEYAN,

Presiding Officer

INDUSTRIAL DISPUTE NO, 409/2001
(Tamil Nadu State Industrial Tribunal I.D.No.97/96)

(In the matter of the dispute for/adjudication under
clause (d) of sub-section (I) and sub-section 2(A) of
Section 10 of the Industrial Disputes Act, 1947 (14
of 1947), between the Workman Shri C. Kuppusamy
and the Management of The General Manner,
Southern Railway.)

BETWEEN
Sri C. Kuppusamy : 1 Party/Workman

AND
The General Manager, : TI Party/Management
Southern Railway,
Appearance :

For the Workman : Sri A. Mani,
Advocate

For the Management : Sri P. Arulmudi,

Advocate

The Govt. of India, Ministry of Labour in exercise
of powers conferred by clause (d))of sub-section (I)
and sub-section 2(A) of Section 10 of Industrial
Dispute Act, 1947 (14 of 1947), have rerlcrcd the
concerned Industrial Dispute for adjudication vide
Order No.L-41012/138/95-IR(B.I) dated 29-10-96.

This reference has been made earlier to the Tamil
Nadu Industrial Tribunal, where it was taken on file
as I.D. No. 97/96. When the matter was pending
enquiry in that Tribunal, the Govt. of India, Ministry
of Labour was pleased to order transfer of this case
from that Tribunal to this Tribunal for adjudication.
On receipt of records from that Tribunal, the case
has been taken on file as I.D. No. 409/2001 and
notices were sent to th; counsel on record on either
side, informing them about the transfer of this case
to this Tribunal, with a direction to appear before
this Tribunal on 22-2-2001 with their respective
parlies. On receipt of notice from this Tribunal,
both the parties with iheir respective counsel on
record appeared and requested lime to prosecute the
case further.
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Subsequent to the filing of vakalat by the advo-
cate for the I Party/Workman in the place of the
authorised representative on 12-3-2001, neither the
I Party nor his counsel ever appeared before this
Court, till the matter is posted final!) foi e r v iry on
21-6-2001.

When the mat er came up before me for final
hearing on 21-06-2001 for enquiry, as usual, both
the I Party and his counsel remained absent. There
was no representation for the I Party/Workman.
The counsel for the II Parly was present and in-
formed the Tribunal that he has got one witness to
be examined. So, one Mr. R. Muthusamy, Assistant
Personnel Officer, Southern Railway, Chennai Di-
vision in the office of the Southern Railway/II Party/
Management was examined as MW1. Out of the
documents already filed in this case on the side of
the I Party/Workman, two documents have been
marked with the consent of the counsel for the II
Party as exhibits Wl and W2. On the side of the
Management, one document has been marked as
Ex . Ml. Since the T Party/Workman and his counsel
remained absent, the only witness examined on the
side of the Management has not been cross examined.
For want of reprcsen ation on, the side of the I Paity/
Workman and no one was present to cross examine
MW1 on behalf of the I Party/Workman, it was
held as 'no cross1. It is also recorded that as no
evidence for the I Party/Workman the arguments
advanced by the learned counsel for the II Party/
Management was heard. Upon perusing the Claim
Statement, Counter Statement, the other material
papers on record, upon perusing the oral and docu-
mentary evidence let in on the side of the Manage-
ment and upon hearing the arguments advanced by
the learned counsel for the II Party/Management and
this matter having stood over till this date for consi-
deration, this Tribunal has passed the following :

AWARD

The Industrial Dispute referred to in the above
order of reference by the Central Govt. for adjudi-
cation by this Tribunal is as follows :

"Whether the action of the Management in
terminating the services of Sri C. Kuppusamy is
legal and justified? If not, to what relief the
workman is entitled?"

2. The Industrial Dispute between the parties
as stated in the Claim Statement is briefly as fol-
lows :

The I Party/Workman Sri C. Kuppusamy (herein-
after referred to as Petitioner) was engaged initially
as a casual labour on daily basjs with effect from
23-11-1977. He was granted temporary status on
completion of four months continuous service. The
Pe tiiioner sen id a, Jolair/ct fci a feiicd cf tenyea

Subsequently, he fell ill during the period from 4-5-88
to 4-8-88 and remained in sick list upto 15-3-1989.
When he produced the medical certificate for regu-
larizing the sick period of leave, he came to know
that his name was removed from the rolls of Loco
lroreman, Jolarpet. His removal from service is
against the principles of natural justice, since no
notice was given to him and no enquiry was conduct-
ed for any alleged misconduct. The appeal he pre-
ferred to the Appelhe Authority and the Review
Authroity were also ended in failure. A co-worker
Sri Antony of Mechanical Depait .icntt Thondiarpet,
Marshalling Yard, who was removed from service
was taken back to duty with all consequential
benefits. As per the orders passed by the Central
Administrative Tribunal, Madras Bench in O.A. No.
144/1989 and the denial of similar benefits to the
Petitioner by the Respondent/Management amountslo
unfair labour practice. The Respondent/Manage-
ment has no. obtained prior permission from the
competent authority before imposing major penalty.
The action of the Respondent is not in good faith
but in colourable exercise of power. Hence the
action of the Management in removing him from ser-
vice is illegal and justified and the same has to
be set. aside, w'Lh a direc ion Lo ths Responden1/
Management to reinstate the Petitioner/Workman
in service with back wages and all other consequential
benefits.

3. The II Pariy/Managament lias filed a Counter
Statement denying the averments in the Claim State-
ment of the Petitioner. It is further contended
in the Counter Statement that the Petitioner has
filed a Civil Claim Pefition before the Central Govf
Labour Couil vide CCP No. 67/96 raising similar
claims and hence the matter is res subjudicc. The
Petitioner has filed that petition claiming for certain
monetary benefits for the period he was not employed
by the II Party/Management and for the period for
which he is not rightly entitled to. The Petitioner
was engaged as casual labour on daily rate of pay
with effect from 23-11-1977 and not as 'Kalashi'.
He was granted temporary statu-, on completion of
four months coni'nuous service with effect from
23-3-1978. He was granted only temporary status
and was not absorbed or empanelled into the regular
service. The Pe.Lioner hod absented himself un-
auihonsedly from 4-5-1988 to 4-8-1989 and htnee,
he was deemed to have resigned from service as
per note 2 of exception 2 of Rule 732 (R-l) Indian
Railway Establishment Code. As per Indian Rail-
way Establishment Manual Rule 521(1) an appli-
cation for leave on medical ccHificatc made by the
Railway employee shall be accompanied by the
medical certificate given by a Railway Medical
Officer defining as clearly as possible the nature and
durat'on of illness. When a railway s<_rvanl rosid"
ing outside the jurisdiction uCjiriiu leave on medical
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certificate, he should submit within 48 l.curs, a sick
certificate from the Registered Medical Practiticncr.
Such a certificate should state the nature of tho
illness and the period for which the railway servant
is likely to be unable to peiform his duties. The
competent authority may, v.t his discietic n, £ccepi
the certificate or in case that it has reasons to suspect
the bonafide, refer the case to the Divisional Medical
Officer for advise or investigation. In the present
case, the petitioner had not adhered to. In a de-
partment liko Railways, which works round the
clock unauthorized absence for long periods leads
to serious problems, which has to be dealt with
severely. Since the petitioner had remained absent
unauthorisodly, he was deemed to have resigned
from service as per Rule 732(1). The Central Ad-
ministrative Tribunal in O.A. 144/1989 had directed
the administration to reinstate Sri S. Antony, tho
applicant therein without any an ears of salary but
with continuity of service. The same does not
apply to the Petitioner herein for obvious reasons
that the case O.A.No. 144/89 was taken up immediately
by the employee after the issuance of termination
order and the above said Tribunal found the reasons
for his absence as genuine, The Petitioner herein
as he had slept over his rights until 1993 and then
raised the issue before the Assistant Labour Com-
missioner (Central), Chennai. As the conciliation
ended in a failure, the Assistant Labour Commis-
sioner (Central) Chennai, had sent a failure report.
Hence, this reference has been made by the Govi.
to this Tribunal for adjudicating this case. The
Petition is devoid of merits. Hence, it may be dis-
missed.

4. The point for my consideration is—

"Whether the action of the Management in
terminating the scivices of Sri C. Kuppusamy
is legal and. justified? U* not, to what relief
the workman is entitled ?"

Point :—

The Pclitioner/Woikman Sii C. Kuppusamy
was engaged as casual labour on daily wage basis
with effect fiom 23-11-1977. The service book of
the Petitioner has b en produced by MWI ?s
Ex. MI. Fiom the fiisi entry available in the
service book Ex. Ml , it is seen that the Petitioner
was initially engaged as a casual labour en daily
rates on 23-11-1977. The tiveinient of the Peti-
tioner in his Claim Statement that lit- was iccruited
as a 'Khalashi' on 23-11-1977 is facluality in-
correct. It is the evidence of MWI that all the
particulars ; bout the service, pay. ircremuits Mid
other punishme1 N awaided to the Petitioner arc
mentioned in Ex. Ml, his service register. A
perusal of Ex. Ml cK;"ri> ] w .hat the Petitioner

maii'ed unauthorized ab cut for 225 days

during 1982 to 1983. The- punishment avoided
to the petitioner for his urauthoiisod absence
have been entered in his scivicc book Ex. Ml
in red ink. From the entries in the service
book of iht petitioner, it is seen that dining the year
1985 he iemaired absent for 86 days and during
1985-86, he remained absent for 248 days
and again he absented himself ficm du<y for
117 days fiom 27-3-87 <o 21-07-8.7. Then
subsequently, he remained absent unaulhorisedly
for more than three months at a stretch. So he
was deemed to have resigned, from service with
effect from 4-8-88. All these things arc mentioned
as entries in his service book Ex. Ml. l! is the
evidence of MWI that because of the unauthorised
absence of ,he PeJtiorc-r from duty for more than
90 days he was deemed to have resigned his
appointment and case to be a railway employee
as per rule 732 of Indian Railway Establishment
Rules. Fiom the entries available in the service
register Ex. Ml, it is seen that the Petitioner/
Woikman it. a habitual absented from duty and
his unauthorised abicncc haw been dsalt with by
the Respondent/Management by imposing punish-
ment for the same. The Leave Rules meant for
Indian Railway Establishment has been mentioned
under Rule 732. Under that leave rules- under
Exception 2 Note (ii) it is stated as follows : -

"Where a teirporaiy railway scivant, fails
to resume duty on the expiry of the maximum
period of ex,ra-ordinary leave granted 1o him
or where he is granted a lesser amoun: of
extra-ordinary leave than ihe maximum amount
admissible and remains absent from duty for
period which together with the period of
cxtra-ordinaiy leave granted exceeds the limit
upto which he could huve been granted, such
leave under sub-ru1'1 (1) above, he shall unless
the President, in view of the exceptional cir-
cumstances for the case, otherwise, determines
be deenv-d to have resigned his appointment
and shall accordingly cease to be in railway
employee."

Invoking this rule, provision, the Tl Party/
Management had passed an order on 27-12-1998
stating the Petitioner and other employees, similar
unaulhoiiscd absentees, were deemed to have
resigned from service. The xerox copy of that
order has been produced into Court on the side
of the Petitioner. In thai the Petitioner's name
has been mentioned as serial number 3, under
token "No. 161. It is mentioned in that order
that the Petitioner was continuously absent from
4-5-88 and on 4-8-88, he was treated as deemed
to have a signed. It has been marked as Ex.
Wl. It is the fuihler evidence of MWI that
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an employees Sri AnLony mentioned as person
under seial No. I in Ex. WI immediately appro-
ached the Central Administi alive Tribunal and
got an order for reinstatement, siiue he esiablished
that he was nb ent due to ill health. He would
farther say tluit ihe r> litioi < t l . s K \H d this
indi-itrul dispute seven yean, later in 1995 and
has also filed claim petition earlier in Labour
Court claiming wages. That Claim Petition is
still pending find hence the Petitioner/Workman
is not entitled lor reinstatement of service and
other relief prayed lor. This evidence of MWI
remains unrcbuiied. It is seen from the records
available in this case that the Petitioner is a
frequent absentee for duty. He has also failed
to follow the procedures m< ntioned und.( r 1 ules,
while availing leave on mcdicrl grounds. As
per Indian Railway Establishment Manual Rule
521 (1) an application for leave on medical certi-
ficate made by the railway employee shall be
accompanied by a medical certificate given by a
Railway Met1 ' ';! Cffirr. o f i ' r g ;< r ' c i ly
as possible the nature and duration of illress.
If the railway seivant resides outride the jurisdiction,
and requires leave on medical cerrifiea^e, he should'
submit within 48 hours a sick c< rtificnte firm the
Registered Medical Piactiliorer staging ihe nature
of illness and the period for which the Railway
Servant is likely to be unable to perform his
duties. This procedure has not bsen adopted by
the Pelitioner/Woikmnn, when he ab-ented from
duty on the alleged, ill health, Further Ihe
Petitioner/Workman had chosen to iai'>e this issue
as an induitiiaj dispute before the Assistant
Labour Commissioner (Central) at Chennai only
on 30-11-1993 about five years after Ex. WI
order passed by the II Pariy/Managcmtrt. The
xerox copy of that petition filed by the I Party/
Petitioner has been fil'd as r. document on his
side. All these things go to show lhat the
petition filed by the 1 Party/Workman questioning
the action of the Management in teiminating his
services is devoid of any merits. The available
materials on lecord in this case as oral and
documentary evidence clearly pioves that the
action of the Management in terminating Ihe
services of Sri C. Kuppif-amy is legal and justified
and he is not entitled to any relief. Thus, I
answer the poirt aceojdingly.

5. In the result, an award is passed holding
that the I Party/'Worknian/Petrionci is not
entitled to any relief, since the action of the
Management K justified in terminating the service
of the Petitienn Sri C. Kuppust'my. No Cost.

(Dictated 1o ihe Stenographer, transcribed and
typed by him, corrected and pronounced b\ nit

in Ihe o r n c t i . t tn tl 's cay the 7"th Jvi e.
?00l).

K, KARTIKEYAN, Vai ding Ofliar

Witnesses Examined :
For the I Party/Workman ;

None :

For the II Party/Management :
M. W. 1 Shri R. Muthusamy

DOCUMENTS MARKED :

For I Party/Workman :
Ex, No. Date Description

WI 27-12-88 Xerox copy of letter of Senior
Divisional Personnel Manager
regarding unauthorised absence
of CPC/CLs for more than

3 months.

W 2 21-06-95 Xerox copy of failure of
conciliation report of the
Regional Labour Commi-
ssioner (C), Madras.

For the II Party/Management :
M I Nil Original service book of

Sri C. Kuppusamy.

New Delhi, the 1st August, 2001

S. O. 2168,—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the
Central Government hereby publishes the award
of the Central Government Industrial Tribunal/
Labour Court, Bangalore as shown in the Atitiexurc
in the Industrial Dispute between the Employers
in relation to the management of Karnataka
Bank Ltd, and their workman, which was received
by the Central Government on 31-7-2001.

[No. L-12OI2/32/84/D. IV (A)-1R-B,.-III/]R (B-I)]

AJAY KUMAR, Desk Officer
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ANNLXURL
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL CUM LABOUR

COURT

'SHRAM SADAN', III MAIN, 111 CROSS,
]] PHASE, TUMKUR ROAD,

YESHWANTHPUR, BANGALORE

Dated : 19th July, 2001

PRESENT

HON'BLE SHR1 V. R KULKARNI, B. Com LLB
PRESIDING OFFICER

CGIT-CUM-LABOUR COURT,
BANGALORE

C. R. No. 62/92

AWARD

1 PARTY II PARTY

Shri Ashok S. Hegde, The Chairman,
Son of Shri Suryanarayana Karnataka Bank Ltd..
Hegde, H. O. Mangalore,
Jayashree Nivas, Mangalore-575003
Yellapur Road, (Advocate-Shri Ramcsh
Sirsi, Upadhya)
Noth Kanaia Dist.
(Advocate Shri N. G.
Phadke)

1. The Centra] Government by exercising the
powers conferred by clause (d) of sub-section 2A
of the Section 1 of the Industrial Disputes
Act, 1947 has referred this dispute vide order
No. L-12012/32/84/D. IV (A)-JR B. Ill dated
20-7-1992 far adjudication on the following
schedule.

•'Whether the action of the Management of
Karnataka Bank 1 td, in dismissing Shri Ashok S.
Hegde vale order No. PIR : 13364/78 dated
1-12-78 wn-. justified '? If nol, to what relief

the woikman is entitled to" ?

2. The first party was working with the second
Party. Charge Sheet was issued for misconduct
and enquiry was held. On the basis of enquiry
report first party was dismissed from service and
therefore this industrial dispute is raised.

3. Parties appeared and filed Claim Statement
and Counter respectively.

4. The case of the Second Party in brief is as
follows :

5. The first party joined the services of the
Second Party Bank as Clerk and was working as
a Cashier in the month of August 197/ at Haveri
Branch of the Second Party and he had rendered

sincere and honest services in the Second Party
and there is no adveise remark against him
regarding his services.

6. It is the furl her case of the first party that on
5-8-1977 one Shri A.A. Khan presented a cheque
for Rs. 5,000/- bearing No. 530295 drawn by one
Shri L. D. Kamat, who was also a customer of the
Second Party Bank. At the time when cheque was
presented by Shri Khan, the acting manager
had gone out and since Shri Khan represented
that he wanted to encash the cheque urgently as
Shri L. D. Kamat needed the money immediately,
the first party disbursed the a noun of Rs.
as per the cheque. When the said cheque was presented
for encashment, there was heavy rush in the Bank.
The first party did not suspect the guineness of the
cheque as the entry regarding the presentation of
the cheque was made by the ledger clerk and as
the said Shri Khan used to present the cheque^
of Shri L. D, Kama' very often.

7. Tt is the further case of the first party that the
acting manager on his return to the office has informed
the first party that he has suspeckd I he genuine-
ness of the signature of SVi L. D. Kamat on the
cheque and that the signature must have been
forged. Shri Khan returned the money which
he had collected by presenting the said chequu
and the same was credited to the account of
Shri L. D. Kamat. The first party acted in a
bona fide manner and ac.'ed to safeguard the interest
of the Bank a.id collected the money from the
said Shri Khan at the risk of his life. Shri Khan
in a deceitful manner and by misrepresentation
received the amount from the Bank by presenting
the choque. First Party made sincere effort and
got the money back.

8. In view of the above facts the punishment of
dismissal is too harsh and the enquiry officer is
not correct therefore, the first party has prayed to
pass award in his favour.

9. Tin case of the Second Party in brief is as
under

10. It is an admitted fact that the first party
was working since August, 1977, He was not a
sincere and honest worker. The allegations made
by the first party are not correc . Enquiiy
was conducted by complying wi h all the pro-
visions oflhe Service Rules and 'he principles of
natural justice. The enquiry officer submitted a
report holding that the first party is guilty of the
charge of fraudulent withdrawal of a sum of Rs.
5000/- from tlu. account of a customer of the bank
by name Shri L. D, Kamat. He was rightly
dismissed after giving salary.
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11. The allegation of the firsL party that the
said Khan represented that lie wanted to encash
the cheque urgently and he did not suspect the
genuineness of ,he cheque and that Khan used to
present the cheque of L. D. Kamath are incorrect.

12. The management for these reaosns has
prayed to reject the reference.

13. It is seen from the records that this court
by its order dated 2nd March 1999 is held that
the Domestic Enquiry is fair and proper.
Thereafter the mutter wa-, posted for arguments
on merits.

14. I have heard both sides in detail, f have
perused tho evidence and citations given by the
learned counsel for the first party.

15. MW 1 has given detailed evidence about
the D.E. The first parly workman has given
evidence saying that the enquiry is not correct
and he wanted to produce letter from Shri Khan
but that was not allowed,

16. Now this court has held that the enquiry
is fair and proper.

17. It was vehemently argued by the ^ r n e d
counsel for the first party that in the instant case
there is no loss to the bank and by over sight
the cheque was encashed by Khan and
Subsequently the first party made all sincere
efforts to secure Khan and deposited the amount
in the account of Shri Kamat and therefore the
punishment of dismissal is too harsh and this court
can take any lenient view and punishment of
dismissal can be set aside.

18. In support of this arguments he relied the

following decisions :

(i) 1984 (2) LU-203

(ii) 1978(2) SC cases 42

(iii) 1982(3) Supreme Court Cases 346

(iv) 1984 (2) Supreme Court Cases 569

(v) 1988 (73) FJR 474

19. I have read the above decisions carefully.
He also relied 1984 LAB 1C NOC 6 (GUJ.)
decision. In order to appreciate this argument,
I have carefully pursued all the enquiry procedures
before the court. The management has not
established that the sum of Rs. 5000/- was not
credited immediately in the account of L. D.
Kamat.

20. Tn my opinion on persuing the enquiry
papers and materials placed before the enquiry
officer, it is not established that the first party
fraudhntly permitted to encash the C'I cque.

2497 Gl'2001 -12

2). Keeping in mind the principles held in
the above decisions, ] am of the opinion that this
is a fit case in which the management can be
diiected to reinstate the first party in his original
post from the date of dismissal. Accordingly
I proceed to pass the following order :

ORDER

The reference is partly allowed and the order
of dismissal is set aside, The management is
directed to reinstate the first party with continuity
of service from the da'e of disimissal and in
the given circumstances no back wages are allowed.

(Dictated to PA transcribed by her corrected
and signed by me on 19 h Julv, 2001)

V. N. KULKARNJ, Presiding Officer

New Delhi, the 1st August, 2001

S.O. 2169.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the
Central Government Industrial Tribunal/Labour
Court, Bangalore as shown in the Anncxure in the
Industrial Disputo between the employers in relation
to the management of State Bank of Mysore and
their workman, which was received by the Central
Government on 31-7-2001.

[ No. L-12012/33/98-IR (B-T)],

[No, L-12012/35/98-1R (B-I),]

[No. L-l2012/34/98-1R (B-I)]

AJAY KUMAR, Desk Office
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ANNEXURL

BEFORE THE CENTRAL GOVERNMLNT
INDUSTRIAL TRIBUNAL-CUM-

LABOUR COURT
"SHRAM SADAN"

III, MAIN, III CROSS, II PHASE, TUMKUR
ROAD, YESHWANTHpUR, BANGALORE

Dated 19th J uly, 2001
Pfesont

HON'BLE SHRI V. N. KULKARNI, B.Com, LL.B.
Presiding Officer

CG1T-CUM-LABOUR COURT,
BANGALORE

C.R. NO. 77/98

I PARTY II PARTY

Shri M. Y. Mftruti, The Regional Manager,
C/o. The General Secre- State Bank of Mysoic,

tary, Hubli 20
Dharwad District Bank (Advocate Shri R,

Employees Association, Narayana).
9 Corporation Building

Broad Way,
Hiibli 20
(Advocate Shri M. Rama

Rao).

AWARD

1. The Central Government by exercising the
powers conferred by clause (d) of sub-section 2A of
tlw Section 10 of the Industrial Disputes Act, 1947
has referred this dispute vide order No. L-l2012/33/
98-IR (B-I) dated 1-9-98 for adjudication on the
following schedule :

SCHEDULE

"Whether- the action of the management of
State Bank of Mysore in terminating the services
of Shri M. Y. Maruti w.e.f. 30-12-95 is justified ;
If not, what relief the concerned workman is
entitled to ?"

C.R. No. 78/98

I PARTY II PARTY

Shri Girish Kulkami, The Regional Manager,
C/O. Trio General Sccre- State Bank of Mysore,

tary, Hubli 20
Dharwdd District Bank (Advocate Shri R.

Employees Association, Narayana),
9 Corporation Building

Broad Way,
Hiibli 20
(Advocate Shri M. Rama

Rao).

AWARD
The Central Government by exercising the powers

conferred by clause (d) of sub-section 2A of the
Section 10 of the Industrial Disputes Act, 1947 has
referred this dispute vi.de order No. L-12012/35/98-
IR(B-I) dated 28-8-98 lor adjudication on the fol-
lowing schedue :

SCHEDULE

•'Whether the action of the management of
State Bank of Mysore in terminating the services
of Shri Girish Kulkarnr w.e.f. 30-12-95 is justified ?
If not, what relief the concerned workman is
entitled to ?"

C.R. No. 79/98

J PARTY TI PARTY ..

Shri G. K. Laxman, The Regional Manager,
C/o. The General Secre- State Bank of Mysore,

. tary, Hubli 20
Dharwad District Bank (Advocate Shri R.

Employees Association, Narayana).

9 Corporation Building
Bi'oad Way,

Hubli 20
(Advocate Shri M, Rama

Rao).

AWARD

The Central Government by exorcising the powers
conferred by clause (d) of sub-section 2A of the
section 10 of the industrial Disputes Act, 1947 has
referred this dispute vide order No. (L-l2012/34/98
IR(B-I) dated 28-8-98 for adjudication on the fol
lowing schedule :

SCHEDULE

"Whether the action of the management of
State Bank of Mysore in terminating the services
of Shri G. K. Laxman w.e.f. 30-12-95 is justified 7
Tf not, what relief the concerned workman is
entitled to 7"

COMMON AWARD

2. It is seen from the records of these 3 references
that a request was made to club these 3 cases and
evidonce is also recordod as common evidence and
common arguments were advanced by the parties
and requested to dispose off these 3 references by
clubbing them because the dispute is one and the
same.

3. With this background the award is passed in
CR 77/98 with a direction to keep a copy of this in
CR No. 78/98 and CR No. 79/98.

4. In CR No. 77/98 the first party was working
with tha second party as sub staff and he is termi-
nated therefore dispute is raised and reference is
made.
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5. Parties appeared and filed Claim Statement
and Counter respectively.

6. I have carefully perused the Claim Statement
given by the 3 workmen. Similar allegations are
made in all the paras of the Claim Statement. In
order to dispose off these three disputes the case of
the workmen in brief is as under :

7. In CR No. 77/98 the request is to set aside the
termination order w.e.f. 30-12-95. The same is the
prayer in two other cases.

8. Tn CR No. 77/98 the first party joined the
services of the second party as sub staff in a clear
vacancy from 28-2-1995 and he worked continuously
upto 30-12-1995.

9. In CR No. 78/98 the first party joined Ihc
services of the second party at its Davange/re Mandi-
pct Main Branch as Sub Staff on 13-7-1993.

10. In CR No. 79/98 the first party joined the
services of the second party at its Davangere Mandi-
pct Main Branch as Sub Staff on 18-1-1993 in a clear
vacancy of sub staff.

1). Case of !he first party workmen in all these
cases that they worked from 8.30 AM to 7 PM with
a break of half an hour rest on all the working days.
They also worked on many Sundays and Public
holidays without any payment.

12. In CR.No. 77/98 the first party was paid
Rs.35/- per day for about first eight months of his
service and then at Rs.45/- per day.

13. In CR.No. 78/9S the first party was paid
Rs.25/- per day for about six months of his service
and then at Rs.30/- per day so as also the same pay-
ment was made in CR.No.79/98.

14. It is the (urthei case of the workmen that
they wc.'e not paid any over time wages for extra hours
of work done by 1 hem as per para 2 of the Claim
Statement.

15. It is the fuithei grievance of the workmen
that on 29-12-1995 the Branch Manager informed
them that the Regional Manager directed him not
to continue the services of them from 30-12-1995.

16. Jl is their common grievance that they were
not given arty notice oi compensation or arrears before
termination.

17. It is their further case that ihey made many
representations but nothing was done. They have
staled it in para 5 and 6 of the Claim Statement about
conciliation proceedings. They have prayed to
pass award in their favour by setting aside the termina-
tion order.

18. I have carefully perused the counter filed
by the management in all the 3 cases an cl ihi giound
giyen are similar.

19. The main contention of the management is
that all the allegations made by these 3 workmen are
false except the fact that they were taken foi work dur-
ing the year 1993,1994 and 1995. It is not correct
that they have continuously worked. It is also not
correct that they have worked from 8.30 AM to 7
PM. It is not correct to say that they have, worked
on holidays.

20. Further contention of the management is
that they were working as Casual employees on tom-
porary basis and they were paid casual daily wages.
The payment of bonus, leave with wages etc. does
noi arise. The wages were accounted as Sundiy Ex-
penses. The first party workmen might have signed
the peons Delivciy Book on such days when he worked
on casual basjs. It is false that the manager called
them and directed to discontinue the work, They
are not teiminated because they were not employees
at all.

21. In Cr.No.77/98 the workman had worked
only 235 days in a block of 12 months a.id in CR.No.-
78/98 the workman had worked only for 98,235 and
135 days during 1993,1994 and 1995 as stated in para
3 of the Counter as temporary casual worker.

22. In CR.No. 79/98 the workman had workeJ
only for 94,16 and 193 days duting 1993,1964 a n '
1995 respectively.

23. Further contention of the management is
that they have not worked continuously for 240 days
and the question of Seniority etc. does not arise for
temporary casual workmen. The lirst party workmen
are not entitled tor any relief. The management in
these 3 cases have prayed to reject the reference.

24. I have already slid that common evidence be
recorded. On behalf of the management MW1 &.
MW2 are examined. On behalf of the 3 workmen
Shri G. K. Lakshmana was examined asW'Wl a:id
gave a common evidence.

25. We have the cvidrnc; of MW1 & MW2 who
have categorically stated that the workmen have not
worked for more than 240 days in any givan year.
MW2 has said that the work used to be given them
during the bank hours. They were working between
10.30 A.M. to 5.30 P.M. and the occasions they
have worked for extra hours is not correct. So also
is the evidence of MVV1. In the evidence of MW1
certain doe am nts were marked. I have carefully
perused all those records consisting of vouchers for
having paid wages to the workmen.

26. Against this WWI has slated that he worked
from 18.1-93 to 29-12-95, Girish- Kulkarni worked
from 13-7-93 to 29-12*95 and M. Y. Maruthi from
28-2-95 to 29-12-95. lie has said that management
has engaged him from 8.30 A.M. to 8.30 P.M.
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27. Before I proceed further I may say here that
there is no consistency in the evidence of WW1 and
the stand taken by thorn in (he Claim Statement.

28. I have perused all the documents carefully
Management has filed Written Argument. 1 have
read them carefully. 1 have heard the union leader
who appeared for these workmen in detail.

29. In these 3 references at the vory outset 1 am
of the opinion that there is no clear and cogent
evidence to establish that these workmen have worked
for 240 days continuously as required.

30. WW1 has stated in his cross examination that
he used to have the working hours from 10.30 A.M.
to 6:30 P.M. This shows that the allegations made
by these workmen that they have worked overtime
is not correct.

31. He further stated that it is true that on the
reverse portion of the vouchers the number of days
worked by oach of them was indicated. Ex. M7 and
Ex. M8 are the proof of days worked by each of
them was indicated.

32. Absolutely there is no clear evidence that
these workmen have worked for 240 days continue usly.
The documents marked are not helpful to the alle-
gations made by tho workmen. Tt is an admitted
fact that they were taken as casual workers as kept
staff and they have not joined bank as employees in
accordance with the Recruitment Rules. There is
no material before us to substantiate the claim of the
workmen that they have worked continuously for
more than 240 days. Ex. Wl will not help the work-
men to prove anything. Il is a book and zerox
copy which io meant for delivery of local Utters whicb
are acknowledged by the addresses by signing books.

33. WW1 has stated in his t ross examination that
the book is entrusted to the workmen for delivery of
letters. The documents produced by the manage-
ment are sufficient to say that none of the workmen
worked even 240 days in a block year of 12 months
and as such the question of issuing notice, compen-
sation etc. does no*, arise at all.

34. I have considered the entire material and the
evidonce carefully and I am of the opinion that there
is no merit in this references and accordingly 1
proceed to pass the following order :

ORDFR

Reference Nos. 77/98, 78/98 and 79/98 are rejected.
(Dictated to P.A. transcribed by her corrected and
signed by me on 19th July, 2001).

V, N. KULKARN1, Presiding Officer

New Delhi, the ISL August, 2001

S.O. 2170.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the
Industrial Tribunal, Aluppuzha as shown in the
Annexure in the Industrial Dispute between the
employers in relation to the management of State
Bank of India and the'r workman, which was receiv-
ed by the Central Government on 31-7-2001.

'[No. L-120J2/188/99-1R (B-l)]
AJAY KUMAR, Desk Officer

ANNEXURE

IN THE COURT OF THE INDUSTRIAL TRI-
BUNAL, ALAPPUZHA

(Dated this the 21st day of July 2001)

PRESENT :

M. N. RADHAKR1SHNA MENON

INDUSTRIAL TRIBUNAL

I. D. No. 72/99 (C)

BETWEEN

The Deputy General Manager, State Bank of India,
Zonal Office, Trivandrum, Kerala SUHe

And

The workman of the above concern represented by
Smt. Annamnia Mammcn, Ulavumkandatlu'l Veedu,
Pyvally Bhagom, Omalloor village, Kozhencherry
Taluk, Pathanamthitta Dist.

Representations :

Sri. V. K. Rammohan Das, ; For Management
& C. Parameshwaran,
Advocates,
Alappuzha

Sri. P. K, Sacldnandfln. : For woikman
Advoi atn,
Alappuzha
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1. The Government of India has referred tlijs

Industrial Dispute between the above parties in res-
pect of the following issues for adjudication to this
Tribunal as per their order No. L I 2 J P 1 IV1 -

I.R. (B-I).
"Whether the action of the ma, a^.n nt

of State Bank of India in lelanon to their pathan-
amlhitta Branch in terminating the services of
Smt. Annamma Mam men, Sweeper with effect
from 6-11-1997 is justified ? If not, to what
relief she is entitled to?"

2. The claim of the workci is that she has been
working in pathanamthiVa Branch of the State
Bank of India on permanent basis from 1987 on wards
carrying out the woiks of a sweeper and such other
works allotted to her from time to time. She was
disbursed wages by obtaining her signa'ure in vou-
chers. While so, she was denied employment
from 6-11-1997 without assigning any reason. This
amounts to termination of her services. H is arbi-
trary, illegal and opposed to principles of natural
justice. Therdbie, the worker prayed for passing
an award setting aside her lermination and direc-
ing the management to i\ instate IKI" in service with
full back wages and other consequential benefits.

3. The contention of he management is ihiu
Smt Annamma Mammen was a casual woikcr engagd
for some odd jobs such as arranging the s afion-
ery, purchase of cool drinks, .ea e!c, for cus-
tomers. She was no1 rtCruikd t bst-i\ h,g any of
the recrunmen. procedures of *he riank. She has
not worked for 240 days in any year. She ha.s noi
vested rigrU of employment. Her disengagement is
not vitiated on any score. Therefore, the management
prayed for passing an award aeccp.ing the conten-
tions of the management and rejecting the claims
of the worker.

4. Evidence in this case consists ol oral evidence
of WWI & MW1 and Exts. Wl to W3 and Ext,. Ml
series 1 to 128 and M2.

5. From the rival contentions of parties, the issue
that arises for my consideration is whether the Jermi-
nation of the worker from the services of the Bank
is sustainable or not ? What can be reliefs that the
worker be granted to in the facts and circumstances
of the case,

6. The Point :

It is the case of the worker that she was appointed
as a Sweeper in the Bank, But she has not produced
any appointment order. She has clearly admitted
in her evidence as WWI that she was not issued any
appointment letter by the management. It is clearly
admitted in het evidence as WWI that there is a
permanent sweeper attached to the Bank Therefore,
her claim that she was working as a permanciii

sweeper cannot be accepted. The worker has not
made out that she has worked for 240 days in any
year. She has also not made out that her engage-
ment was based on any recruitment norms. The
management has produced Ext. Ml series vouchers
1 to 128 which evidence that the engagement of
worker was casual and wages were paid to her on
daiiy rate basis after obtaining her signature in the
vouchers. Ext. M2 is the establishment register
whe. e the name of the worker does not find a place.
Thus the overwhelming materials on record make
out the case of the management that she was only a
casual worker in the Pathanamthitta Branch of the
Bank. Her engagement was made intermittently
and sparingly. Ext. W3 is a statement submitted by
the management before the Assistant Labour Com-
missioner (Central) on 13-5-1999 wherein it is set out
that she was engaged for 511 days during the period
from 1987 to 1997. As set out above, it is not made
out that she has worked for 240 days in any year.
Such an employee has no continued right of employ-

' merit as per Industrial Law. So her disengagement
from 6-11-1997 is not vitiated by law in any manner.
Therefoie, she cannot be awarded reinstatement or
back wages or any such reliefs. She has been working
in the Bank, though casually and intermittently, from
1987 to 1997. She has been prosecuting the claim
all along on the bonafide belief that she has got some
vested rights. Considering all these aspects and
purely as a measure of compassion, I direct the
management to give 15 days wages per year from
1987 to 1997 as ex-gratia. It is clearly set out in
her claim statement that she was getting Rs. 45 -
per day lastly which is not disputed by the manage-
ment. Thus she shall be given 150 days wages- at
the rale of Rs. 45'- per day, which will come to
Rs. 6,750/-.

7. In the result, an award is passed holding that
the termination of service of Smt, Annamma Mammen
with effect from 6-11-1997 is not vitiated by law in
any manner but directing the management to give
Rs. 6,750/- as ex-gratia as a compassionate measure.

(Dated this the 21st day of July, 2001).

M. N. RADHAKRISHNA MENON Industrial
Tribunal

APPENDI X
l.D. No. 72/99 (C)

Witness examined on the side of the management :
MW1 V. V. Ktinju.

Witness examined on the side of the workman :
WWI Annamma Mammen.

Exhibits marked on the side of the management :

Ml Receipts & voucheis being cost
(Series 128 Nos.) of laboui charges for the

year 1993 &1995 paid by the
management Bank.
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M2 Copy of the establishment
(Scries 9 Nos.) charges Rej-istcr lot the pciiod

from 1993 to 1996 maintained
by the management Bank.

Exhibits marked on the side of the workman ^
Wl Failure of conciliation Report

No. 7(J5)/98/ALC/TVM
daled 18-5-99 of the Assis-
tant Labour Commissioner
(Central), Tiivandrum.

W2 Letter No. 02169/187 dated
8-12-98 sent by the manage-
ment bank to the Assistant
Laboui Commissioner (Cen-
tral), Irivendrum.

W3 Letter No. 294/14 dated 13-5-99
sent by the management Bank
to iho Assistant Labour Com-
missioner (Central), Triven-
drum.

New Delhi, the 3id August, 2001

S.O. 2171.—Jn pursuance of Section 17 of
the Industrial Disputes Act, 1947 (14 of 1947), the
Central Government hereby publishes the award
of the Central Government Industrial Tribunal/
Labour Court, Chennai as shown in the Annexure
in tho Industrial Dispute between the employers
in relation to the management of Southern Railway
and their woikman, which was leceived by the Cen-
tral Government on 2-8-2001.

[No. L-4IOI2/9O,94-IR(B-1)]

AJA.Y K.UMAR, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
TR1BUNAL-CUM-LABOUR COURT, CHENNAI

Monday, the 16th July, 2001

Present : K. KARTTTTKrY\N,

Presiding Officer

INDUSTRIAL DISPUTE NO. 416/2001

(Tamil Nadu State Industrial Tribunal I.D.No.l 12/96)
(In the matter of the dispute for adjudication under
clause (d) of sub-section (1) and sub-section 2(A)
of Section 10 of the Industrial Disputes Act, 1947
(14 of 1947), butwten the Workman Shri P. Kulase-
karan and the Management of tht General Manager,
Southern Railway.)

BETWEEN

Sri P. Kulasekaran 1 Party/Workman

AND

The General Manager, : II Party/MuiLagtment
Southern Railway,

Appearance :

For the Workman : M/s. T. Fenn Waif r,
D. Goctha and
.1. Soundarichandra-
sekar Advocates

For the Management : Sri P. Arulmudi,
Advocate

The Govt. of India, Ministry of Labjur in exercise
of powers confcTid by clause (d) of sub-section (1)
and sub-section ?(A) of Section 10 of Industrial
Disputs Act, 1947 (14 of 1947), have referred the
concerned Industrial Dispute for adjudication vide
Oreler No. L-41012/90/94-IR(B.l) dated 19-7-95.

This referenct, has t)̂ c"i made earlier *a the Tamil
Nadu Industrial Tribunal, where il was taken on
file AS I.D. No. 112/95. When the matter was pend-
ing enquiry in that Tribunal, the Govt, of India,
Ministry of Labour was pelased to order transfer
of this case from that Tiibunal to this Tribunal for
adjudication. On receipt of records from that Tri-
bunal, the case ha;, be.:n taken on file as I.D. No.
416/2001 and notices w> re sent to the counsel on
record on either side, ivferming them about the
transfer of this case to this Tribunal, with a direction
to appear before this Tribunal on 23-2-2001 with
their respective parties. On receipt of notice from
this Tribunal the counsel on record on either side
were present along with their respective parties and
prosecuted this case further.

This matter eame up before me lor final hearing
on 15-06-2001, upon p..ru,mg the Claim Statement,
Counter Statement, the other mateiial papers on
record, upon ponding the oral and documentary
evidence on the side of the I party/Workman and
upon hearing the arguments advanced by the learned
counsel on either side and this matter having stood
over till this date for comidcraiiori, this Tribunal
has passed the following :—
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The Industrial Dispute referred 1o in the above
order of reference by the Central Govl. for adjudi-
cation by this Tribunal is as follows : —

"Whether the action of the Management of
Southern Railway, Madrns in terminating the
services of Shri P. Kulasekaran from 21-12-1976
in violation of Section 25F of l.D. Act, 1947 is
just, proper and legal? If not to what relief is
the workman entitled?"

2. The Industrial Dispute as. slated in the Claim
Statement of the 1 Paity/Workman is briefly as
follows : —

The I Party/Workman Sri P. Kulasekaran (herein-
after referred to as petitioner) wps engaged as castial
labourer under the conirol of Inspector of Works,
Tambaram, Madras dn 4-1I-I975. He was a daily
rated casual labour and was engaged only on ra,d
basis. Since his scivkc was found unsatisfactory
he was stopped Dem savice from 21-12-1976. The
petitioner has not been conferred temporary status.
The Petitioner was not issued with the notice of
retrenchment or paid notice pay. He was not paid
retrenchment compensation under section 25F of
the Industrial Dispute Acl. As it is ? contravention
of section 25N of the Industrial Di;pute Act, the
retrenchment itself is ab initio void. The Petitioner
filed a suit O.S. No.86/1977 in the City. Civil Court,
Madras challenging his retrer.chment as illegal r rd
void. It was a suit for declaration that his retrench-
ment from service was illegal, void ab initio and to
reinstate him in service wilh all benefits. The in-
dustrial Disputes Act has been made applicable lo
the workers of Railway by virtue of 149(6) of the
Indian Railway Establishment Code and the Railway
Establirrir.cr.t Manual. Since (he seivice ivies were
voilated, the Pdi'iorer fil< d a suit. The learned
Sub-Judge pasted an order that though there was a
violation of section 25F of l.D. Act and it was illegal,
the Petitioner should have raised an industrial dis-
pute. Against that judgement and decree, the Peti-
tioner filed an appeal as AS 297/82. The 5th Addi-
tional Judge, City Civil Court, Madras gave a finding
in that appeal that it was a rase of illegal retrench-
ment from service, which is in contrrvent'on of
Section 25F of the l.D. Act, 1947. But however,
dismissed that appeal with an observation that 'the
Petitioner should seek remedy only by way of raising
an industrial di-.pute'. Then the Petitioner raided
an industrial dispute under sect'on 2A of the Industrial
Disputes Act, 1947. The Central Govt. had referred
the mattei for adjudication to Ihe Industrial Tiibunal,
Bangalon. Tlu-n is, per 'he dtiers oi" the Gcvi.
the case has been transfer:cd (o lVIadius industrial
Tribunal. The Petitioner hud woiked for moie
than 240 (lays. No notice of retrenchment, wages

or retrenchment compensation had been oHerod or
paid. Hence, the retrenchment of the Petitioner
from service is unjust, improper and illegal. Hence,
the Petitioner is deemed lo be continued in service
wilh all biTefits. There is no severanee of relation-
ship of master and servant in eyes of law. His ju-
niors like Ponnusamy, Mani, Arasappan and Elu-
malai had been made permanent employees and
drawing a salary of Rs. 4000 per month. The
Petitioner was drawing a '•alary of R^. 234 per monlh,
when he was retrncched from feivice. Hence, this
Tribunal may be pleased to order the Respondent/
Management to reinstate the Petitioner in service
with back wages, continuity of service and other
attendant benefits.

3. The Respondent/Management, Southern Rail-
way, Chcnnai had filed a Counter disputing Lhe aver-
ments in the Claim StaturiTt. They arc briefly as
follows:—

The Petitioner Sri P. Kulaa-kuran was engaged
as casual labour under the control of inspector of
Works, Tambaram on 4-11-75 only and not on
21-10-75, The Petitioner was net continuously
engaged. He has bevn stopped sjver&l times and was
re-ungaged as a.i d when extra casual labouier was
required by the administiaiion. As Jhe Petitioner's
work was found *o be unsatisfactory by the Supervisor,
the Inspector of Works, Tambaram, lhe Petitioner
was stopped from service with effect from 21-12-1976.
Stopping the Petitioner from service docs not attract
section 25F of the Industrial Disputes Acl, 1947,
since the Petitioner was engaged only as a daily ifted
casual labourer, who had no+ put in 240 days of
continuous se/vice. In fact, he had only rendered
267 days of total service, which was not continuous
and which was besides rot in a particv.l?r calendar
year. In the suit filed by the Petitioner jn the City
Civil Court, the Hon'ble Court observed that the
filing was illegal and bad in law and dismissed the suit
and the appeal also. The Appellate Court gave a
direction to raise an industrial dispute in the appro-
piate foium. The Petitioner aggrieved by that
decision, filed a second appeal before the High Court.
The High Court was also pleased to dismiss the appeal
duly diieeting the Petitioner to seek his remedy
under Industrial Disputes Act, 1947. Tlv City Civil
Court has not observed (hat the retrenchment is
illegal. As the di<pute raised by the Petitoner
before the Assistai t Lrbour Commissioner, Chcnnai
ended in failure of conciliation, on submission of the
report by Assistant Labour CVmniissicrer, Chenrai,
the matter has been referred by the Govt. to this
Tribunal for adjudication. The Petitioner was
stopped from service because he wrs cngagtd as daily
rated casual labourer. Sine t the Politicrcr had not
obtained tempoiary status, the Petitioi eVs a^Clment
that he was rotierched firm 'ci\i<c W."L dei'Ve1.. At
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r>o point of lime, the relationship of master and ser-
vant in the eyes of law was exist between the Peti-
tioner and the Respondent/Management. The
Petitioner has no locus slandi to compare the ser-
vices of erstwhile juniors, who attained Aiupoiary
status and absoibjd pi rmuncntly for the reason they
had put in the required number of days of continuous
seivice. The Petitioner was stepptd from service
due to his unsatisfactory performance, this <?oes not
amount to illegal retrenchment. He is not entitled
to seek remedy undci Industrial Disputes Act, 1947.
Hence, this Hon'ble Tribunal may be pleased to dis-
miss this industrial dispute by rejecting lhe claim made
by the Petitioner.

4. The point for my consideration is—
"Whether the action of the Management of
Southern Railway, Madras in terminating the
services of Shii P, Kuia'ckaian fiom 21-12-1976
in violation of Section 25F of l.D. Act, 1947 is
just, proper and legal? If not to what relief is the
workman entitled?"

Point

It is admitted that the I Party Workman Sri
P. Kulasckaran, the Petitioner herein was engaged
as a casual labour under the Inspector of Works,
Tambaram in. the year 1975 and he was non-employed
on 21-12-1976. When the matter was taken up for
enquiry, when it was pending before the Tamil Ntidu
Industrial Tribunal, the Petitioner/Workman was
examined himself as WW1. It is his evidence that he
entered in service oi the Respondent/Management as
a Mason on 21-10-1975. He was given monthly
salary of Rs 250/- at the daily wage rate basis of
Rs. 8/-. He has not filed any document in support
of his stand. It is his furthei ev'dence that he was
removed from service on 21-12-76, when he was last
working in Tambaram 1OW. Ex.Wl is the xerox
copy of a certified copy of the judgement in O,S.
No. 8601/1977 from the file o? City Civil Court,
Madras, It H d^;iJ:J by the Court in that Judgement
that "Civil Court has no jurisdiction to try the same
and from the (acts it is clear that the pjaintifif was
stopped from service only on account of unsatisfac-
tory work and the stoppage will not amount to
retrenchment and the plaintiff is not entitled to the
relief of declaration." Ex.W2 is the typed copy of the
judgement passed by the 5th Additional Judge, in
A.S.No. 297/1992. That appeal was dismissed
confirming the judgement of the City Civil Court
under Ex.W 1 Ex W3 is the typed copy of the judgement
by the High Court in 2nd appeal No. 1358/1986.
The High Court has confirmed the decisions of both
the Courts below in holding that the Ci\il Court has
no jurisdiction to try this case as an industrial dispute.
Tn the cross examination WWl has stated that he does

not know for what reason he was removed 'Yom ser-
vice. He has denied the suggestion that he has not
worked continuously for the period of 240 days in a
calendar year and he was employed only as labourer
on daily wages. Though he has denied such sugges-
tions pui by the learned counsel in the cross exami-
nation, he has not filed any doeumentaiy evidence in
support of this contention. It is specifically con-
tended by the Respondent/Management that the
Petitioner had not put in 240 days in a calendar year
to grant a temporary status and hence the Petitioner
is not right in claiming retrnechment compensation
comparing with others who have worked for 240 days
in a calendar year and obtained consequential benefits,
The contention of the Respondent/Management that
tho disengagement of the Petitioner from service is
due to his unsatisfactory performance is not disputed
as incorrect. Under such circumstances, on the basi
of materials available in this case, and on the basis o
admission of WWl in his evidence, it is seen that the
Petitioner was employed by the Respondent Manage-
ment on daily wage basis casual labourer and he was
disengaged from service by the Respondent/Manage-
ment due to his unsatisfactory performance in service.
In view of this aspect, it can be held that thei\ was
no violation of seen on 25F/25N of the Industrial
Disputes Act, 1947 as alleged bj the Petitioner Since
is not proved by the Petitioner that he had worked
for a continuous period of 24^ days in a calendar year,
he is not en titled to claim compensation for the Res-
pondent d s;no;iging him from service. The contentio
of Respondent/Management that the Jpctitionei was
stopped from service on account of his unsatisfactory
work even before ho had attained temporary status has
not been disputed by substantial or acceptable evi-
dence by the Petitioner. So, there is no question of
termination of service of the Petitioner by the Res-
pondent/Management and hence the claim of the
Petitioner that he was terminated from service con-
trary to the provisions of the Industrial Disputes
Act is not sustainable. Further, it cannot be said
that it is conttary to Rule 149(6) of Indian Railway
Establishment Code. In view of the above, it can be
concluded that the Petitioner's claim for reinstatement
in service with back wages and continuity of wrvice
with other attendant benefits cannoi be granted.
So, under such circumstances, it can be concluded
that the action of the Management of Southern
Railway, Madras in stopping the Petitioner/Work-
man from service from 21-12-1976 (which is not
termination of service) is not in violation of section
25F ol the Industrial Disputes Act, 1947. Hence,
such action of the Management against the I Party /
Workman is just, propei and legal and the petitioner/
Workman is not entitled to any lelief, Thus, I answer
the point accordingly.
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STln.thc.rpsult, an. award ia passed holding that the
action of the ManagsmpAt pfj Sputherji FtailWay,
Madras in stopping the Petitioner Workman Sri
P. Kulasekaran from service on 21rl2-!976. \ hjch
i;> not a termination of service to attract the provision
of Section 25F of the Industrial Disputes Act, is just,
proper and le&al. The concerned workman is not
cnt|tled to any relief. No. (^ost.

(Dictated to the Stenographer, transcribed and typed by
him, detected and pronounced by me Th the open court off
this day the f6tHF Juiyr 20CfĴ .

K. KAR,T'KIJ£EYAN, Presiding Officer

Witnesses Examined,;
For the I Party/Workman

W^i-—%i P. Kylasekaran.
For- the II Party /Management: None.

PocujneMs Marked:

For I Party/Workman:

Ex. No. Description
Ex. Wl 15-3-80—Xerox copy of judgement in

a & N a 8601 Ofi H>77.
Ex. W2 4-2-83~Xerox copy of order in A.S.

No. 297 of 1982.
Ex. W3 23-8-90—Xerox eppv, of the order in

S.A. No. l i s l of" \9ffl:
Few the II Farty/Jvfenagement: Nil.

Tf f^fl, 31 ^WT$, 2001

w . u*. 2172.—srtnij&if̂  foqp: srfirft^,
194,7- (1,947 m. 14) ^ t TOT 17 % S*J*OT Sr,
%^fl$ ttwiv TO^ ^ & . hrf % s^g^ra: $ ^ 5
ni«n«*i"i>~i sfVr g^c *b.*J«trOt #r f̂fa, w^pr % fafW
3fWtfif*P fwi* ^ %*rfta *K<*IK 3rV«ftf*rfr <5?fV r̂ >«PT

* H # K ^ 30-7-2.0.01 «Ct STT̂ T JJ3TT «rr I

[tf. q?r-4i,ai2/i5i/8»-wf.wre. (ft i)/(*V-I)i

Now Delhi, the l i s t July, 2001

S A 2172.—In, pursuance Of Section 17 o£ the Industrial
Depute Art, 19V' ( H 9* I»*7), the Q » ^ Government
hereby publisher the award of the Central Government
Jntwstrial Ti-HSujial/Lahour'Court, Bangalore as shown in the
/WtSJiP; «n thft In^uslritt^ Dispute between the employer-t
in relation to tfio mknngement of South Central Railway
and their workman, which was received by the Central
Government on 30-7-2001

(No. L-41012/151/89-IR(DU)/(B-I)]

AJAY KUMAR, Desk Officer

ANNEXURE

BEFORR THIS CFVTRAL GOVERNMENT INDUSTRIAL

2497 GI/2001—13 " - -

PREShNT: "* ' " '"""

Hon'ble V. N. Kulkami, Presiding Officer

C.R. No. 43/90

I Parly
Shri V, H, Irak*!,
Majagi OuruswwapP^ Chowl,
Ghantikcri OnT,
Hubli-560020.

II Party

The Divisional Railway Manager,
Hubli.5800i0.' ' ^ ^

APPEARANCES:

I Party : M. Ram, R^o, Gepcfal Secretary
U Party: M. V, Sheelyant. Mvpcatp,

AWplDt

1 The Central Government by ewrcljting the powers
conferred by clause (t|l of Sub-section (I) and Sqb-sectjon 2A
of the Section 10 of the Industrial Dijputes Act, 1194T has
referred this dispute vide Order No. L-41Q12/U1/R9-IR(DU)
dated 25-07-90 for adjudication1 on the folwwintf scKedfild.

SCHEDULE

"Wjtjether the action of management of Sojjth Central
Railway, Hubh in terminfltlttt tne services of Shrl
V; B,-Irajcsl, KhaiasI Is justified ? If not. what relief
the workman concerned is entitled to?"

2 I party wa$ workjns \ylth the. II party. Enquiry was
held and he w"ai termtilfltW, therefore* thW mdustrial dispute
is raided.

1, The case of, the I. parjy in. brief, i» ai fqllows:

4. The I party was ex-Amplovee of the southern ra%ay
and, h s serveil % hjan^Kfflr«ticeSlv; ! W r f , Sleet % s
ia-;ujjt|L Enfujla wa*> cidnflyctm tjut tfte'VRtnfc, wfts not jjrooor
and it was i±4 violatirtn. OfTpHrtcioTes of l^attjtal; justice, Tne
punishment of termination ifc not correct. 1 party for thew
reasons hps prayedt to p^ss. award in his favour.

5 The case of the rnanagement in brief is as follows:

6. Tt is the case of tfifi management that the I party was
removed from service ton "To-lff-v? for his unauthorised
nbwn.ee On representation tyi was appointed, as fnjporarv
('lecfrc.ii KhBlasrfhim' l|«fl-'9O. He VemfttWiJd attain * absent
for nbout 138 days lit 198(Tanff «lso'absented in 1981 without
nrlor Denfiission Of Ptopcf njedic^L Qeftiftcate. There was no
Improvement in his attendance.' Charge' sheet was Issued and
enquiry was held.

7 So far as enquirv is concerned the_ ^me Is cprre^et and
the pnquiry is pronerlv held by pvfnB' fnW opp_Ortiinity to
the 1, partv and the finding is correcf. Tne orifcr of the
management Is proper and 1e«al. Management for thele reasons
has prayed to reject the reference.

8. It is fic-n from the TC^ords that the T party bv flUne
memo conceeded the vftlMW pf Dprne^fc Erjq\iW and there
after thn case w^s poned for arBUWWs", I ' have heard oral
urijunrntjs of both sides. I party ha* fired written arcuments.

9 Tn this caie the I party has conceeded the fairness of
•' *• nnmestic Enquirv Havinu conceeded the Domestic
Fncuiiry there is no merit in the ar«im<""ts of the I cartv
tTiat the ennuirv is not nrrmer and valid Once it i<t held thnt
th" Domestic Enquiry is fair and proper thi«* cdurf has little
d'scrft'cin to connder the said ariruments and therefore I
am of the onihiori tlirtt tnrtt IS no merit in the'said contention.

10 It Is t-een from the records, that, accordlne to the
manaRcmMit tfc chaiflb it thflt the workm»n"was absent for
ry 1o^^ nerior) I have considered the submissions made bv
btith "iides, ft is «efch fr6n\'ttte records'tW« th« alWiWion"
ntfrfintt the t narrv are tHflT t paftv remained 'absent" frtr n
lonr ffmt- In tnv cotisldered" vleWth<J ounhhmeht' of termina-
tion î  too haT^ir In "nt\n ooinlofl If the' I "partv was an
Permanent ermjlrjtffie 'he ^fcoiiKTbe remstatotf ' wfthoitf 'haek
wanes from tnif dat« of tertlMHtetlr* " -'~ ''
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II. Accordingly, I pass the following order.

ORDER

Reference is partly allowed and the management is directed
to take him as Khalitsi if he was a permanent khalasi from
the date of his termination, with continuity of service as per
rules, it" the vacancy was available them. In the given
circumstances back wages arc not given.

(Dictated to the LDC, transcribed by him, corrected and
vgned by me on 3th July 2001)

V. N. KULKARNI, Presiding Officer

New Delhi, the 26th July, 2001

S.O. 2173.—Li pursuance of Section 17 of the Industrial
Dispute Act. 1947 (14 of 1947), the Central Government
heieby publishes the award of the Industrial Tribunal/
Nasik as shown in the annexure in the Industrial Dispute
between the employers in relation to the management of
Binfc of Baroda and their workman, which was received by
V\2 Central Government on 26-7-2001.

[No. L-12012/102/96-IR(B-ID]
C. GANGADHARAN, Under Secy.

ANNEXURE

71FXORI: SHRI S. S. IIIRURKAR, INDUSTRIAL
TRIBUNAL AT NASIK

Reference (IT) No. 4/1998

BETWEEN

Brink of Baroda,
Dcolali Branch,
Ncsik . . 1st Party

AND

S'lri Purushollam Vasant Bhagwnt,
C'o N'rmnl Noravfln Lovate,
715S Somwnr Peth,
Nnsik-1. .. Second Party

CORAM :

Shri S. S. H'rurkflr Industrial Tribunal.

APP1ARANCFS :

Shri C. A. Ucolalkar Advocate for First Party.
*»Vi S. G. Dcihponde, Advocate for Second Party.
CAwaril Dicnted in the Open Court on 11-6-2001)

Thi<! iffcn-ncf v'ns "diud'cnted to thlt Tribunal by the
Govprnmenf of India, MInistrv of labour. New

r Dfiihi'-nOOOl bv order df, 9-6-98 regirdinit the
Industrial Dispu'e between B , ^ of Baroda, Deohll
"Branch. Nasfk and Shri P. V. Bhanwat nnd this
TnHnM w a 3 di«ctrH to' decide whether the action of the
Ma^grm'nt of Bank of Barr>dti regarding the terminating

the services of Shri P. V. Bhagwat w.c.f, 7-5-93 was lesal
and justified, and if not to what relief the said workman is
entitled to.

2. After receipt of the reference, notices were issued to
both the parties. Accordingly the Second Party workman has
filed his statement of cleim below Ex. U-l alongwith certain
documents.

•*. Thereafter the First Party Management has filed its
W.S Below hx. C-2 alongwith certain documents. Thereafter
both the partiei were directed to lead oral evidence if any.
The matter was adjourned from time to time for evidence
of the Second paity, Since from long time nobody remained
present for the Second Party Workman. Even the Second
Party workman has not given a list of witnesses. No evidence
was adduced for the Second Party workman.

4. Today when the matter was called repeatedly from
11.00 a.m. to 4.30 p.m. nobody remained present for the
Second Party workman.

5. The Counsel for the First Party Management remained
present and insisted that since nobody remaining present for
the Seccnd Party workman from long time the reference be
dismissed for want of prosecution.

Accordingly the reference stand dismissed for want of
prosecution.

*•. Award accordingly.

SdA

S. S. HIRURKAR, Industrial Tribunal
Place: Nashik
Dnte: 11-6-2001

New Delhi, the 26th July, 2001

S.O. 2174.—In pursuance of Section 17 of the Industrial
Dispute Act. 1947 (U of 1947). the Central Government
hereby publishes the award of the Industrial Tribunnl/Labour
Court, Udaiypur as shown in the annexure in the Industrial,
Dispute between the employers in relation to the manage-
ment of National Insurance Co. Ltd. and their workman,
which was received by the Central Government on 26-7-2001.

[No. L-17012/36/96-IR(B-n)l
C. GANGADHARAN, Under Scy



4517



4518 THE GAZETTE OF INDIA : AUGUST 25. 2601/BHADRA 3, 1923 [PART It—Sic. 3(ii)J



4H9

*)ew flJolhi, the 39th July, 0001

SiO 2175.—In pumuaac* *of 'Station 17 of ithe Industrial
5EM»BUle ftit, 4«47 ><U4 tot 194$), .the Central xGiwwwient
hereby 'putittihes the award tof the G#tfteal -GQWowent
1iidu«»Mrdtt)Uiia1Ht*a>oi]r Ooiwt, HCilJtHir 4fs «b«*[n In ithe
sinnWtlWe Jin <ihe *uit*lrtal /Dispute rb«ttwen *h*)e*»l«j«»re in

4«ltlKoti to cfhe 'mtfnagrtietit of iPunjab -National Bfffllc .«nd
'thiuir worfanan, 'Whteli ^wtt3 r̂oceiw«d by the .Cwrtwl OoTOrn-
ment on 30-7-2001.

[No. L-12012/27/99-IR<B-ID]

C. O^tfTGADHARAN, Under Secy.

ANWEXURE

B E F ^ E S1JRI R. P. ^ tJPf iYj^PjSIS^ 1 1^ OFFICER,

Industrial Dispute No. 140 of 1999
Punjab National Bank Employees' Union.
The President PNBEU,
13-A Keshav KunJ,
Pratap Nagar,
Agra.

Punjab Natisaal ~Bqnk,
Regional Manager,
Punjab National Bank,
Regional Office,
Vibhav Nagar,
Agra.

AW*RB
1. Central Government, MinbUiy of tabpur, New Delhi,

vide its Notification No. I^nOtt/pPl&im&'W dated
7/11-6-99 has referred the following dispute'ror Adjudication
to this tribunal—

"Whether the action of the Regional Manager Punjab
-Naufnal *anJc in »«ot Movjdiog -wnplgwwt ito Sri
Aflil Jiwaar OwRihan ^S/o ]»te ,6H-BaWr Sfagh
CJwHriMW, ax*enisjc>yee is l««alt«d >uiiified ? If>not
to what relief the Workman is entitled to'?" ,

2. In this case despite availing of several opportunities the
rUitton fepreHfenMng'the <ise;ttn tfehajf of'thcCOfflcerned work-
YnanWd^hotvfife »t4tt«etot'of cUrjm Hhwjtfil Wie authorised
•fejlreiWAtatfve*frir»'tlte'1«j)ficn 1ai»e«red hi the ne«se on various
yites ftxed tn 'ttc 'case. 'UfhiltftMy When the case was taken
up l for Hearing' On t&7*4$QQ 4rt ̂ ewnp'BttMcn«w, instead of
filing statement of claim onMftMitt W'Hie 'union, the repre-
sentative for the workman made an endorsement on the
"OWer'««« "to 'the* 'Wect that'the claim on behalf-of the
^tin«eftietl wSWMttfn'is tot^presMty.nn view of'Above, the
ftWbOtJafMs'̂ Mft v1fth"no otter tfptlon but to tiotdthat the
'concerned WoJ-krtnm is'not'en^fded toTinyreHef in'ptnmiance
of the ?fesrtit'inference"'for want1 of pleading and T>ro6f.

3. Reference-is decided tftmattthe w«ritman accordingly

24-7.2001

R.P. PAHtWY,5Preiidtng^Offlcer
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New Delhi, the 30th July, 2001

S.O. 2176.—In pursuance of Section 17 of the Industrial
Dispute Act, 1947 (14 ot 1947), the Central Government
hereby publishe» the award of the Central Government
Industrial Tribunal/Labour Court, Kanpur as shown in the
annexure in the Industrial Dispute between the employers in
relation to the management of Punjab National Bank and
their workman, which was received by the Central Govern-
ment on 30-7-20O1.

[No. L-12012/384/97-IR(B-lI)l
C. GANGADHARAN, Under Secy.

ANNEXURE

BEFORE SRI R. P. PANDEY, PRESIDING OFFICER
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-

CUM-LABOUR COURT, SARVODAYA NAGAR,
KANPUR

Industrial Dispute No. 175 of 199R

In the matter of dispute :

BETWEEN

Punjab National Bank Employees Union,
State Vice President PNBEU,
Pram Dham Vishnu Dbam Colony,
New Madav Nagar,
Saharanpur.

AND

Punjab National Bank,
The Regional Manager,
PNB Regional Office.
Arya Nagar Chowk,
Hardwar.

AWARD

1. Central Government. Ministry of Labour, vide its
Notification No. L120J2/'384/97JR(B-II) dated 20-10-98 has
referred the following dispute for adjudication to this
tribunal—

"Whether the action of the management of Punjab
National Bank in not paying special allowance from
8-3-96 to 8-3-97 and halting allowance and T.A. &
D.A. from 15-5-94 to 10-11-95 to Sh. V. K. Gupta
is legal and justified ? If not, to what relief the said

' workman is entitled ?"

2. In the present case after exchange of pleadings between
the parties after the filing of the documents by th« parties
the case was taken up for evidence of the workman on several
dates but on each dale the case was adjourned on one reason
or the other on the request of the representative for the
workman/union as the workman did not present himself for
his evidence before the tribunal when the case was taken up
for hearing. Ultimately the case was taken up for evidence
of the workman at camp Lucknow on 16-7-2000 when the
representative for both the sides were present. Again the
concerned workman absented and did not turn up on 16-7-2000
when the case Was taken up for hearing. The authorized re-
presentative for the workman made an endorsement on the
order sheet dated 16-7-2000 that the claim is not pressed.

3. In view of it and having regard to the conduct of the
concerned workman the tribunal is now left with no other
option but to hold that the concerned workman is not interested
in contesting the present dispute.

4. In view of above discussions, I have no hesitation in
holding that the concerned workman is not entitled for any
relief in pursuance of the present reference order for want
of proof. Accordingly the reference is decided against the
workman and in favour of the management,

R. P. PANDEY, Presiding Officer

New Delhi, the 30th July, 2001

S.O. 2177.—In pursuance of Section 17 of the Industrial
Dispute Act, 1947 (14 of 1947), the Central Government
hereby publishes the award of the Central Government
Industrial 1'ribunal/Labour Court-II, Dhanbad as shown in
the annexure in the Industrial Dispute between the employers
in relation to the management of UCO Bank and their work-
man, which was received by the Central Government on
30-7-2001.

[No. L-12012f207[94-IR(B-II)J

C. GANGADHARXN, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL (NO. 2) AT DHANBAD

PRESENT :

Shri B, Biswas, Presiding Officer.

In the matter of an Industrial Dispute under Section 10(1) (d)
of the I.D. Act, 1947.

Reference No. 63 of 1995
PARTIES : '

Employers in relation to the management of UCO Bank
Patna and their workman. . • ,

APPEARANCES :

On behalf of the workman : Shri C. R. Mandal, Secy.,
All India UCO Bank

Staff Federation.

On behalf of the employers : Shri P. K. Sinha.
Law Officer.

STATE ; Jharidiand INDUSTRY : Banking
Dated, Dhanbad, the 16th luly, 2001

AWARD

The Government of India, Ministry of Labour, in exer-
cise of the powers conferred on them under Section 10(1) (d)
of the I.D. Act, 1947 has referred the following dispute to
this Tribunal for adjudication vide their Order No. L-120121
207|94 dated, the 26th December, 1994.

SCHEDULE

"Whether the action of the management of UCO Bank,
Patna in not regularising the services of Shri Suresh
Kumar Paswan, Sweeper-cum-Farash and not
paying him the wages payable to regular sub-rtaff
is justified 7 If not, to what relief is the said work-
man entitled?"

2. The case of the concerned workman as per W.S. in
brief is as follows :—

The concerned workman in U>e W.S. submitted that
being selected he w working as Sweeper-cum-Farash
in the branch of Raghunathpur linger UCO Bank
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in the district of Begusarai, Bihar since the month
of February, 1987. He submitted that inspite of
performing full duties in the said Bank the manage-
ment used to pay him wages (2> R». 2 per Lc.
Rs. 60 per month and from the year 1989 he has
been paid Rs. 5 only per day. In discharge of his
duties in the same capacity the concerned workman
submitted that not only he sweep* the premises and
cleans also the furnitures and fixtures of the said
branch but also brings out records, registers, flies,
vouchers etc. from the Almirah and Desks and
place them in the respective tables and again keep
them in the Almirah after office hours. He disclosed
that since February, 1987 till date he Is continuously
working in the said branch and under the manage-
ment although the management did not issue any
formal letter of appintment. The concerned workman
further submitted that inspite of his repeated request
to confirm and put him in the post and pay him
other benefits the management did not pay any
heed to it. He submitted that according to the bi-
partite settlement dt. 19-10-66 he is eligible to be
confirmed as permanent staff of sub-cadre of the
aaid branch and is entitled to get full wages as
applicable to them with effect from the date of
his appointment, As a result of which the concerned
workman raised industrial dispute and for which
the instant reference has been made before this
Tribunal for adjudication. The concerned workman
submitted his prayer to the effect that necessary
award be passed conforming him in the service at
UCO Bank as subordinate staff with effect from
February, 1987 with full remuneration which he is
entitled to get as per Bi-partitc settlement.

3. The management on the contrary after filing W.S.-cum-
rejoinder has denied all the claims and allegation which the
concerned workman asserted in his W.S. The management
in the W.S. has categorically denied the fact that the con-
cerned workman is working as Sweeper-cum-Farash at branch
of Raghunathpur of UCO Bank. The management submitted
that actually he is working as Pnrt time Sweeper on daily
wages basis of Rs. 8 per day at present calculated on the
basis of 25 days in a month. The management further sub-
mitted that Raghunathpur branch is consisting of only
640 Sq. ft. carpet area for which there was no reason on
the part of the concerned workman to work full day there
for the purpose of sweeping. The management also denied
the fact that the concerned workman used to work as Farash
and also apart from his job he used to bring out different
registers including voucher in the office hours and also used
to keep them in the Almirah after office hours every day.
AdmUtfrig th" f,xt of Rs, 2 per day as daily wages the
management submitted that the said amount was paid to
him on the basis of the part time work done by him. How-
ever, the said rate was changed from time to time and
subsequently it came to Rs. 8 per dav. The management
also submitted that for sweeping the Bank absolutely on part
time basis there was no scope to issue any appointment lettei
which has been claimed by the concerned workman. Actually
he was engaged on daily rate and also on part time bash.
The management further submitted that according to bi-
partite settlement Shripaswan is not eligible to be appointed
a<i permanent staff of subordinate cadre of the branch. Th<?
Management further submitted that there is no scape at all
to confirm him as full time subordinate staff. The management
alleged that the concerned workman has raised this industrial
dispute without any reason.

4. The points for decisions in this reference nre :

''Whether the nction of the management of UCO Bank,
Patna in not regularising the services of Shri Suresh
Kumar Paswan. Sweeper-cum-Farash and not rav-
ine him the wages pavable to regular sub-<,taff is
justified ? If not, to what relief is the said work-
man entitled ?"

5. DECISION WITH REASONS

The concerned workman in order to substantiate M« cHm
has examined himself a« Witness in this raie, whiV the

/n'iiar"m'nt declined to adrfuce nny evidence. T find no disrmte
to hold that the concerned workman is working at Raghu-
nathpur branch since 1987. There 1s also no dispute that

initially the management u»ed lo pay him daily wages (2>
R». 2 and ultimately it enhanced to Rs. 8 per day. It Is the
contention of the concerned workman that be was engaged
by the management in the said branch to Sweeper-cum-
Faraah and thereafter on request of the Bank official he
used to help the Bank staff in all manners such as bringing
out ledger from the Almirah and to supply the same to 'he
staff and also after banking hours he used to keep them
in the Almirah. Apart from that Job he also used to supply
water to the staff and also used to pott letters to the local
post office under instruction from the Bank officials. Even
he used to close the Bank store and window after office
hours. He also submitted his application for regularisation,
of his services before the management which was duly for-
warded but his prayer was ignored though prayers of other
Sweepers were considered. During his evidence relevant
application and connected papers are marked as Ext. W-l,
W-2, W-3 and W-4 on admission. Considering his application,
marked as Ext. W-l it transpires clearly that he submitted
his application for his appointment as part-time sweeper.
Therefore, the claim that he was engaged as Swecper-cum-
Farash finds no basis. During evidence the concerned work-
man has failed to produce a single scrap of papers to show
that he was engaged by the management as Sweeper-cum-
Farash. On the contrary it is the specific contention of the
management that there was no scope to engage the concerned
workman as Swceper-cum-Farash. The management sub-
mitted that the carpet area of their branch at Raghunathpur
is only 640 Sq. feet and for sweeping such a small area it
is impracticable to engage a whole time swoeper. The
management submitted further that they paid daily rated
wages to the concerned workman according to the Circulur
i^ued by the Bank Ext. M-3 and for which they did not
commit any illegality in the same. I have considered the
document marked as Ext. M-3 and M 4 along with sketch
map of the concerned branch and it appears that the area
of the said branch is less than 850 Sq. feet. According to
Ext. M-3 a Sweeper is entitled to get wages (i/> Rs. 200
per month if the area of the branch is less than 850 Sq. feet.
Relying on this circular the management submitted that they
did not commit any illegality in paying daily wages (a> Rs. 8
per day after that circular was issued. It is seen that the
application of the concerned workman was forwarded but
the management by their letter marked as Ext, W-i admitted
that the case of this workman was ignored though the ca^rs
of other 23 branches were considered. The Divisional
Manager in the said letter requested the management lo
consider the absorption of the roncmed workman in order
to avoid future complications on consolidated wages of
Ri, 200 per month since the case appears to be genuine. It
is seen that inspite of that request the management did not
consider necessary to absorb the concerned workmnn as
Sweeper of their branch. However, the concerned workman
during his evidence admitted that nt present he is getting
Rs. 15 per day. It is the contention of the concerned work-
man that not only his application for regularisalion of his
service was ignored by the management but also the inn na ce-
ment denied to pav wages as per rate fmplte of his giving
full days service in the Bank, It fs the specific contention
of the concerned workman that from mornini? till closinir
of the Bank he remains there and undertakes different work
including supply of ledgers, vouchers etc, to the Bank staff.
He also undeiinkes other different jobs under instruction
of the Branch Manager. Inspitc of taking all these works the
management has ignored hi« case.

6. Considering submissions of both sides I find no dispute
to hold that the concerned workman was cng^ed as rart
time sweeper in the said branch. As the concerned workman
has failed to establish that he also as part of his duty used
tci work as Paraph I find no sufficient reason to accept his
contention, It is -^en that the carrot area of the branch is
within SCO Sq. feet. There is sufficient reason to bel'eve
that whole day is not required to sweep th ŝ small area. The
concerned workman also " during his evidence failed to
establish that under instruction of the management he tnkes
un other work in the said branch apart from the work of
his vweepW and for which he has to remain in the branch
from morning till its closing. If anv voluntary serv'ce is
rendered hy (he concerned workman it cannot be considered
as part, of bh job and for which h^ is not entitled to pet
any benefit for the same or is entitled to wince his claim
for higher.wages. Herein two aspects are to be considered-
one in the matter of his absorption as subordinate part time
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Swewjocofrme-beifcindiPthfr'c^iot hk t e rns* of t te wftfltfc
which hais eatittnt t* oteiuvfto thWservJce \vWch\he render*.
ewwjt, day. T*eim ia, oo, dispute t^ holdi that th«_ coflft«E(j«dj
warjcao. ia wotikios iff. Uta> said* breach nine*- Fqqjju$|)t, 1987V
ai parjt, Uijw Swewqn Topre a also no dispuf* to hold, thaj?
lu;> apafaaHtpn, for gtftftfw W aBBfffptfffi1* "» MF* *Wr
svwepM was, fi^WMd^ to thjj, mapajjRran^ buj, U*p manager
meRi though c<jp>iid>redj the cas« of qujm, i^iQred typ caiw.
It is ajsp adnwfipd, fact thflfc Q»ysjcwjj M#nage& ift hw l^fc;
mai*pd mi $tt f Wrj r^ jc^e^ , the A.G.M. tor' absî fnfloq- <?\
t W c o n c e o j ^ woj^fflpn, ia tftfi Banfc ag bk caife was, leflpred
T B ^ pan. tjme cjtyfo of tj&e cooeeinwdt worjfciniui afftr carefojf
contribution, of fcqtft a i ^ arcjupstfla^e*, I $iA ?^pd4 p a
gciuun* roofing. N p ^ tĵ fc potflf, for <̂ >n!|i«JikratM>i|l is aptfaSly
whicji, apjoupt tftp copcefn^d, woftman is cntifjtad, t# pltoli
a% wa«cs fop Jjfo, jjprt tim?. jot from, the said Wmjph <^.'^e
Bapljn Afcqr$[p% to CJJBUM 20 of th«. 7tfir Bi^artifc sciflfiipgot
oij, wa«ft revisiqiit, opd- oth^r swvJpe, cojidfa'an dt. 27-3-ZWHf- a
PWt t£jfc, e^plopc ip. Mfti«i mbdfflcaflpn 6f cWu^e (i> Qf
th^ B^patfitft. set^cpieijt dt. ^8-H-97 w{ho«> nona^f worfcin*
hoj)^. ^ij; W f̂c are vffitcr 3, hQiy^ in that <^w he wiW oei
mtvfjfiii^ vpi&K o( Its. 430, per ipoflHv, w^fle his woitirtfr
hours ppt w.eijj, is mor$ than 1 h^u'̂ s minlmu^v hjut l̂ sa tnBrt
6 hoijrs ifl tSat ca^c JlP W * 8e t fa, 740>peir nl6nth at (fcij
lowest, 1̂  h^? beciji submitted by the poiiteen\eff woitnw^
that as he icijdtjri service tp the Bank' beyond; z^houYs Ific
is cntitkd tg got Mlf s«;flfo wages. I have already dtscuqsed
above that; the concerned worfwaan in coiww of Heaijing hai
fitted to jwst^y Wltfr cojjent re'asibil, that he work* in tlw
said 6rancfi from njoi^tay tiff its doMBg i.e. beypnij' 29 hours-
per week. Vohintary aervtce cannot btf conskhsred as dfcty.
Moreover, ho also has faifcd t<? estaMteh that kij rendered
volutvtftfy servioe to th^ Bafifc beyontt M» schedule duty for
the intwest of the Bank." Therewr*, in natural course the
question which wf* ciojf up- is' aotaiaHy which time may
centime for cMupfftin^ work of hia siveepittg- In carpet area
lesi than 89% Set- feet̂  Aceottdift^ to. my vlww in any circvift-
stanie-t it wfH no* exceed one hour. As suck in a week the
ecmcerhed workman. r»ndcr«. duty less than- 6 howrs. Therefore,
ncwKdlriR to last Bipartite settlement the conc*rjied workman
Is entitled to j«tf mirvhnur* wages Of Rs. 7>tO» per nonth, It
hns bew subnwt«d by the. manafcuayeni) nod dubv admitfiid
bv the coacccned workman that at ptesent hs is getting wage*
of Ri 15 per d«v i o. ft*. 4̂ 50 POF month. According, to mn
view hr i\ entitfc* to get his minioiuas wagea of RJJ, 7-40 pen
month in view of mv dkcussionft aboyw. As svwh after, careldl
cons'deration of all th* feotn and. cir«i»in«t«nc«3 ajtd af*er
hcarlnn bn»h sfd^* I hold that the. par^ time service^ as
Swfpofi of the concMHe* workman n<H only should b#
ri^uler^ed by tht management bui also the cpn/fomad- ^orfc
m"n wilt- p t̂ njinfmnm. wâ roa to the t»w ofrRt, 740 pefr nion^h
nJong w'th othfl* ftwilities if any. In the reauH, tli« foljawirig
Avard is *ondf«pd>-—

"The- action of the manAgemc^t of t'CPt tylflK P"tna in
not recularhjnE the, servje'e of ShVi Suresh £urilW
T"aswan. vSweeoer-cum-Farash an^ not uayin^ h]n>
th» wa«es payatle' to regu% sub-staff is not JustHfi?*
ronsecfuenflv. the concerned worfcrnnn f«i entTtfed
" w (a R>. 74rt tier month nloug with othqr
facllitirs' jf anv. He id also entitle^ to regufarinall^n
as. part time Swcepei1."

^^l"• mtmflMmen* is cWr«otud to implement tha Award as
rirr^rtpfi above wit>™> three months, from the date of it*
iuhhc 't'on in the Gazette of India.

B. BISWAS, Presiding Officer

Z wm p«fiw*"the 39^ iuiyrw>i
S..O, 2178.—hi puravmnije of Section 17 * f the Industrial

Disputes Act, WT (14 Of 1047k the Central
GoverHment Hsrebf tfuMwhel the, award ofl the. Industrial
TriWnil-f, "Hyderaba*, as 'shown in. the. awXuse in the
lnd-0siriaM>itrpm« between the omployecs m rtUtfioa to the
manflgcrrtent 3f'Syndicate Batk and their workman, which
was reietVed by th^ Central Governmbqt on 3tOt>2001.

C. GANGABHAftAW, Uwter Secy.

ANNBXURB

BB0HE TM& INDiUSFilUAL TRIB*INAl-I AT
MVOEftAftAD

""^SrjL SyT9d, AbduJJa^ RSc., BX.,

Industr^l TrAunaM.

Dn*edt 31st d»x of M,aj(, 20^1

Indjjsflial, ^fipute No, 21 of W 9 ,

afrTWEEN:
1. D. Vookatotwarru fDiod)
per LR's 2 to. 4.
2. Sort. Kamlamma Wlo tale
IX Vftnkttteswariu, ag^t abobt 44 yiA
Ambedfcakiaitas, Tanautw,
Pl-akisteun DfetrfcL
3. D. Swenivasalu S|w late, D. VwkMCSwariu
aged about 34 years, Ambedkarntgar,
TanButur, ftafcashani District,
4. IX Padmamfta, Wjo Ghandnnh,
age* akout 3^"yBilrt,
Rangacoddvptlly,
ChittDDf District. Tmrti0HWi%

AHD

Syj^icat^ B*$fc, r*?. by OvR-S-B, Zonel
O#9e, ftonpe^ Hous^y 6.3.W^'. •

Sri B, G. Rayinder Reddv and Sri 9. Rrabhakar Hoddy,
A&o^afes for 1hV Vefl(lo|gf». "

Sri A. Krishnam R-«ju, Avdvcx̂ ate for the H«sj^nd^n|.

AWARD

The Government of India, Ministry of LabWdr, Ne%
DelhfbV Hs LWter V<f. tAZdn^S^t^CB)^} dt. tS\
21-1-1999 re'fefred a msputa td' tftTs" Tribtirtfl] un* r ClauW
(d) o* Sub'-g^fibn ( 1 ) 1 3 Su»̂ S<i«i<iM 2(A> ol SWfoii 19
of the IncfusWalDiibiftes Act, 194? tor passing att awftM
on the fotbwSng i#M«s : '

"In case of the refot-encfe *whoth«r tho acttoft of the
mkriawnnent of tftri Syndi^ati Bank in cRsmimlflg
thfe MMct to f p. yehkftte^watlii vide att of&r
dflted 5-^-f99Z is comm<htsuri(« to the ora'vhy of
the rnijtconduct aHegdfly commttte* by tjie
workman ? ™

To what roHtf the said w>>rk,rnan i» entitled?"

The parties have appeared through theit Advpc^tW and
filed thi;i> p r e c i s -

2. The workmen filed claim statement and the avermenU
aro1 as undttf :

Trie workman iomed in the bankfrm service of the Res-
pondent as Attender on l(-9,-19JS an,{l during hia ^8, y^art
of service and for his unblemished service ov"er the pcHod
•ot 18 veax-s an4 by dint of hand worĵ  he was jwoxpotini u
derla fa 19»SJ. Su a>o nivan nwyn* cwtificatij, ^We far
achiovln« Oie dupOflt^ mobnJ*»lifl». ytbSh ha yu» worfc-
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attributing misconduct and an enquiry w.is oidcrccl for the
alleged misconduct. .The woikman could not conduct his
defence for himself more so his request (o enp.ige the ser-
vices of Lawyer to conduct the enquiry war, also not
consideicd. Enquny Oilicei held that the chaigcs iiie
proved vide his lcporl dated 11-5-92, Without considering
incuts, the Management imposed the punishment of dis-
missal fiom seivicc 5-9-92. The appellate authonty has
also failed to consider the material with proper peicoptioin.
A conciliation was moved before the A.L.C. (Central)
Vijayawada hut the management did not agico lo the
suggestion of the ALC (Ccnlial).

3. The alleged misconduct relates to S.B. Account of
individuals namely D. Chamim SB A|c 4675 (2) Vench.i-
lammn SB Ac. 13250, (3) Nnidu SB A|c. 5742 and the
alleged withdrawals of the amounts for the periods August
and Scpt^mbei. 1988 as per withdiawnl slips dated 9-9-88,
13-9-88, 29-9-88 on which the workman alleged to have
pot the withdrawals slips passed for payment affixing his
signatuie in witness of the L.T. maiks thereon. Jn the
couise of the domestic enquirv, the Management did not
examine those account hokleis in proof of the chmgc, KO
also the lespective cashiers. The fingei p(int expert has
opined that the signatuie impiession on (he signature caid of
K. Nnidu are unfit for comparison withh the ouesiioncd
TJnumb impiession. The Enquiry Officer his not consi-
dered the opinion of the linger piinl expeit and failed to
consider that Iheie is no material as to the identity of the
persons in respect of the 3 withdrawal slips, The enquny
proceedings aie vitiated, howcvei punishing authority and
the Appellate Authority without considering the principles
of natural justice and equity have passed the orders. Hence
prayed to set aside the ordei of dismissal dated 5-9-92 and
to direel reinstatement of the workman with retrospective
effect granting all benefits entitled to.

4. Dining the pendency of the dispute workman died. So
his legal representatives have come on record as per order
in T.A. 74|99 dated 27-9-99 as the cause Df action foi
adjudication of the dispute subsists.

5. The Respondent filed the counter in which fh- points
raised arc as under :

As pei Bipaitite Settlement provisions, permission to
engage lawyer in departmental enquiry is possib'e only with
the permission of the Bank and the Enquiry Officer has no
locus-standi in the mailer. The enquiry was icopened for
the purpose of cross examination and it was fixed on
10-2-92 so also to produce the defence witnesses but the
workman failed to get his defence representative and
proceed with the enquiry, and abandoned his right to cross
examine the witnesses. Taking inlo account of the evi-
dence. Tt in during the enquiry, the Enquiry Officei after
evaluating the evidence judiciously had liphtly held that Ihc
charges weic proved. As per the enquiry finding? and that
the charges were pioved, the management after taking all
circumstances of the case into considralion had imposd ihe
punshment. Further, the Appellate Authority also consi-
dered the matter and ctHilirmed the punishment.

6. The money belonging lo 3 customers WHS misappro-
priated by falselv attesting the thumb impression of them
on withdiawal slips. Eearliei the workman introduced the
3 account holders to open the account into the Bank. An

i amount of Its. 5,000 was fraudulently withdrawn on
29-10-88 from SB A[c. 5742 of Mr, Kunchaln Naidu and
a sum of Rs. 1000 00 was adjusted towards JL account of
the workman anil a balance of rupees was paid in cash. A
sum of Rs. 5000 00 was withdrawn from SB No. H259 of
Ms. M. Venkatamma on 6-8-88 out of which Rs. 4077,00
was credited into the workman's account' IL Ac No1l88
at the Branch. Similarly in the case of withdrawal of
Ri 1300.00 on 21-10-98 fiom SB A|c. 13259 of Ms. M.
Venkattimma, it has come on record that Inkcn Mo 10 was
issued in respect of this withdrawal and Mso 'mother with-
drawal of Rs. 800 00 lrmdc bv him from his own SB
Account N-o 20 at the Branch indie itim,' llvu a total sum of
Rs. 2.100 00 was received by (he workman The above
facts on rccoid counted with confession rf Ih^ Horlm^n
himsrlf clearly establish the charges levelled .-icuns: him.
Further it hn< come or' reroid that in r r w c ! of Account
No. 5742 of Mr M K. Naidu fiom which Rs 19500 00
was withdrawn fraudulently bv the workman. When the
2497 GTI2001—14.

account holder approached the Bank on 19-12-98 to with-
diaw a sum of Rs. 2,000.00 the account was showing a
balance of Rs. 14,346 00 in the Pass Book. Having with-
diawn fraudulently and to cover it up in the said Pass
Hook lie made an entry of the figures as Rs, 23,000.00 in
cider to make the account holder believe that there was a
credit balance of R(>. 23,000.00 in his account as on
10-12-98. Subsequently the petitioner cied'tcd a sum of
Rs. 1,000.00 nnd Rs, 8,000.00 dated 1-3-89 and 24-4-89
respectively into SB No. 5742 of Mi. M. K. Naidu and the
woikman himself admitted lhat he had withdrawn]
Rs. 19,500.00 from the said SB Account No. 5742 affixing
his own ihumb impiession on the relevant withdiawal form
and also admitted that he has cieditcd Rs. 18,000.00 in the
said SB Account b> botiowing money from outside sources.
Similaily in lespect of SB Account No. 4659 of Mrs.
Chenchamma it came on record clearly that a sum of
Rs. 3,500.00 was credited on 29-7-8S under the voucher
prepared by himself on 18-8-8R which amount was earlier
withdrawn by him,

7. Further the woikman in his letter dt, 12-7-89 written
in his own handwriting in Telugu admiittrd his complicity
and al no lime during the enquiry he disowned the said
letter, as such his contentions me baseless. During the -en-
quiry the branch manager and the investigation officeis
were examined by producing 37 documents to sustain the
charges levelled against the workman. There was no neces-
self confessed that he committed serious irrgularities in the
sity to examine the account holders as the workman hiiri-
parties cannot and nothing prevented him to examine them
as defence witnesses

8, The gravity of misconduct involved in fraudulent cle-
ment and dishonesty does not warrant consideration to
show lenient view when the misconduct which is grave in
nature was proved, especially in Nationalised Banks dealing
with public money, lest public trust and confidence in the
financial institution would erode inflenient view is taken. As
per Clause 19.5(1) Bipartite Settlement in respect of the
charges the enqui'y was conducted by appointing the Fn-
quiry Officer. A copy vof the Enquiry Report was also
sent to woikman for submitting bis explanation vide letter
No. 91J|623(1)IRS dated 10-6-92, for which he requested
to set aside the findings of the enquiry and exomihrak" him.
Through letter No 1158|623( DIRS dated 20-7-92 the
workman was issued an order imposing the punishmeni of
dismissal from service after hearing him on 5-8-92, in
which he alone with defence representative participated bv
furnishing written submission lecitinp lhat he had not
passed withdrawn! shp and action should be token against
• hose who had passed it The amounts were drnvyn by
Nmdu himself as per the letter of Naidu enclosed with the
wrilten submission but the disciplinary authority was not
inclined to take cognizance of such letter a) that stage as it
was nn after thought. Hence prayed to dismiss the claim
by confirming the impugned order of dismissal.

9. The point for adjudication is whethter the workman is
entitled to the lelief of rcinstafemnt by setting aside the im-
pugned order of dismissal taking into consideration of 1he
proportionality of the punishment sinre tb° woikman had
died duiinc the pendency, whether the legal representatives
to- be granted with nnv relief On behulf of the Petitioners
a Memo was filed on 1K-8-200O in the Tribunal to the effect
lhat the domestic enquirv proceedings sir? not disnuted and
prayed l-"> drcidr thf dispute taking into considration of
Section II-A of the I.D Act

10 The emoloyrr had filed relevant documents inclusive
of the minutes of the enquiry and its findincs. As the domestic
ennui'v pnicedni':0 are not disputed the documents pertaining
lo tbc enquirv pioc-edincs have been relied us material on
IT ;or<1 ff.t- teappraisal nl the evidence and to consider whether
th.-* mntci iai on lecoid would establish the charges of mis-
eonduc< ij\eIVri apninst tV cl"c?ased woikmnn. The mateiial
on record i e ("Fx. Ml to M42) wcrr marked by consent
It k wotih v'i ; '^ v'title the record straight so as to have a
cK'iir i,l(",i of tb" cnmnlVitv of the workman and the evidence
on record in nioof of fhp charges of misconduct, Fx. M34
i«s ihr I'l.-ii".1 sheet dt 1^-12-1990 served to the workman in
v hid- it is -illegr-d that while he was workinc ns an Attendcr
in Tanputur branch durin" the period IR-9-75 to 5-1-89,
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particularly duiing the period August and October 1988 he
made certain wilhdiawaJs from the SB Account of the account
holdcis namely Mr. K. Nadu, Vcnkatamma and D. Clicn-
chamma covered by AA No. 5742, 13259 and 4695 respec-
tively. The allegations are that the said account holders, had
not withdiawn the amounts on the respective dates fiom
thoir SB accounts but the workman sot withdiawal slips
filed and passed lor payment attesting the thumb maiks pul
on the respective withdiawal forms. The act or omissions
of withdrawal of the amounts from the SB Account of the
account holders was done fraudulently and dishonestly which
act is prejudicial to the interest of bank as per clause 19.5(J)
of the Bipartite Settlement, The workman in his reply I-x.
M35 stated that he already gave explanation to the Vigilance
Cell wh'ch may be treated as explanation, Ex. M36 is enyuiiy
minutes commenced on 16-12-91 in the presence of the
workman and the Management,

11. The Management witness by name K. S. Prasad,
Manager was examined as M.W, 1 who stated that while he
was working at Tanguluri Branch during July, 1987 to June
90 one A. Subba Rao sent a complaint Ex, Ml by maikinp
the copy to him in which it was complained that the workman
had withdrawn Rs, 2,0011.00 from the SB Account of Kunchala
Naidii and the account holder Kunchala Maidu was called
for to hand over the pass book who came after a week and
on that the pass book entries were verified and found discre-
pancy in the balance of the amount. It was seen that an
entry was made by the workman in his own hand wrilina
by incorporating Rs. 23,000.00 in SB Book, subsequently the
Vigilance Unit Hyderabad had taken up the enquiiy and
seized the books, Kunchala Naidu asked him to nay the
balance of the amount lying in the SB Account and he was
paid with the amount. The witness has identified the complaint
dt. 7-6-89 (Ex. M9) sent against the workman about the
withdrawal of Rs, 20,000.00 in the SB Account of Kunchala
Naidu so also the pass book,

12. MW2 Gourishankar, Deputy Divisional Mana-
ger Vigilent Unit gave the ••tutement that he investi-
gated the case relating to the fraud in respect of 3
SB Accounts of Tangutuni Bi&nch and he found
that Kunchala Naidu an illiterate had opened SB
Account bearing A|c No. 5742 at Tangaturu Branch
during 1978 and account holder was introduced by
the charged workman. As on 7-9-88 the account
holder had a closing balance of Rs. 25,531 in the
pass book on which date the workman obtained the
withdrawal bc«rine No, 082395 by acknowledging
the receipt withdrawal for issuing registry and with-
drawn of Rs. 9000.00 by attesting the thumb marks
of the d3Dositcr on Ihe withdrawal slin. Similarly
on 13-9-88 there w?s balance of Rs. 16 531.00 in
the said account and on the same date the workman
submitted the withdiawal slip and withdrawn
Rs. 5,500.00 by duly identifying the thumb marks
of the depositor. Similarly ns on 20-10-98 in the
same account there was a closing balance of
Rs. 11,031.00 on which iMr the workman obtained
withdrawal and acknowledged the issuance and with-
drawn Rs. 5.000 00 at'e^tinii thr- thumb mark of the
depositor duly identifvinp it. Out of Rs. 5,000.00
withdrawn actually Rs. 4.000 00 was received paid
in cash and a balance of Rs. 1,000.00 was deducted
and adjusted to his nWn ML' account 27'88 Simi-
larly on 1-3-89 pnd 24-4-89 the workman had re-
mitted Rs. 10 000 00 pud Rs. 8.000 rcsDectivelv in
SB Account 5742 of Kunchala Naidu. On 19-12-88
Rs. 2.000.00 was withdrawn b\ Naidu rind when
the rn>s book wns returned h.- showed the balance as
Rs. 23.000.00 to make him believe thnt there was
a balance of Rs, 23.000 00 outstanding as against
the actual balance of Rs 4346 30 by then. On re-
ceipt of a comnlaint nem'n^ the workman and dur-
ine the enquirv on 12-7-89 the workman save n letter
addressed to him admitting that due to financial pro-

blem he had withdrawn the amounts of Rs. 9,000.00
and 5,500.00 and 5,000,00, in total Rs. 19,500.00 on
7-9-88, 13-9-8X and 29-10-88 respectively, and he
also admitted that fiibscquenlly he remitted back
Rs. 18,000 00 in the said account. During the en-
quiry the witnesses had identified 14 documents
which were marked as Lxs, M5 to Ml9. Similarly
ho gave statement abcut the withdrawal of the
amounts from the SB Accouni of Venkatamma's
account No, 13259 and M'. Chenchamma SB Ac-
count No. 4695 and in the same manner by present-
ing the withdiawal '•lips ;'tu*sfing the thumb marks
of the account holders. The witnesses has identifi-
ed the documents pertain to withdrawal which were
marked as Ex. M20 to M27. He further deposed
that the withdrawal forms were sent for Finger print
Expert along with the thumb impression of the work-
man for the purposes of identification. He also
identified the documents Ex. M28 to M37 during the
enquiry. Thus he gave thiead-bare details of the
various dates on which withdiawals were made by
submitting the withdrawal slips attesting the thumb
marks of deposiler by workman withdrawing the
amounts. As the workman did not secure the pre-
sence of the defence representative and proceed to
cross examine the witnesses, inspite of giving time,
the cross examination was closed giving reasons for
closure of the enquiry. On the basis of the oral
statements and the documentary evidence regarding
the fraudulent withdrawals of the amounts by the
workman from the SB Accounts the enquiry officer
.submitted report Ex, M37 giving findings issue-wise
and concluded that the workman had acted preju-
dicial to the interest for the bank and the account
holders who keep the deposits in the Bank in the
SB Account, Thus the misconduct covered by the
charge is proved with ieference to the material on
record. E\. M38 explanation was submitted by the
workman to set aside the findings of the enquiry
oHicer. Subsequently personal hearing was fixed by
the management on 5-8-92 to hear the delinquent.
Again on that date the workman submitted explana-
tion along with the letters said to have been given
by the three account holders stating that they had
received the payments pertaining to their SB account.
After considering the explanation, the disciplinary
authority had passed Ihe final order Ex. M i l im-
posing punishment of dismissal from service for mis-
conduct that has been committed by him, which
attracts Clause 19.5CJ) of Bipartite Settlement. The
Appellate Authority passed Ex. M42 order dismiss-
ing the appeal and confirmed the punishment.

13. The learned counsel for the workman submits
lh:vt during the domestic enquiry the '3 ' account
holders were not at till examined to rule out the
possibility that the amounts withdrawn from time to
time bv them submitting the withdrawal slips which
were identified by the workman in good faith. It is
also pointed that the Finger Print Expert gave
opinion that some of the disputed thumb impressions
have not been tallied with the specimen thumb im-
pression and that the Finger Print Expert was not
examined to nilc out Ihe benefit of doubt. Apart
from it when the '3 ' account holders themselves have
im-eqwivocnlly admitted the respective withdrawals
from the SB Accounts which supports the fact that
fhe workman was made scape goat in simply attest-
ing withdrawal slips since they are illiterates and he
got acquittance with them.
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14. These contentions are neither tenable nor sus-
tainable in view of the clinching evidence ot the
Branch Manager and the Deputy General Manager
M.W.I and M.W.2, whose statements are based on
documentary proof showing various withdrawals and
vouchers. Ihey gave thread-bare details and identi-
fied the bank transactions pertaining to the withdra-
wal of the amounts in question. In Exs. M2 to M33
are the various entries of ihe ledgers and pass books
transactions give a clear idea of the transactions and
a careful study of these entries reveals the modus
operandi of the workman in withdrawing the amounts
from 3 SB Accounts from lime to time. In Ex. Ml3
letter dt. 12-7-89 the workman voluntarily gave state-
ments to the Vigilance Officer which is nothing short
of confession of the withdrawal of the amounts and
misappropriation. He made it clear that as he was

• hard pressed for the amounts during the relevant
period and subsequently remitted back the amounts
to the respective accounts. In view of the unequi-
vocal admission coupled with the crystal clear evi-
dence there is no hesitation to hold that the workman
had withdrawn the amounts fradulently from time to
time from 3 SB Accounts.

15. Tt has been held by the Hon'ble Supreme Court
in a decision reported in J. D. Jain Vs. B.I A.I.R.
1982 S.C. 673 that there is no necessity to examine
the complainant when there is a confession and other
circumstantial evidence on record. In the light of the
above decision, the contentions of the workman are
not tenable. The workman could have examined those
3 account holders before the Enquiry Officer if it
was a fact they actually had withdrawn the amounts
by presenting withdrawal slips as pleaded at a belated
stage. To get over and wnggle out of the situation
the workman along with explanation secured the
letters of the 3 account holders to show that they had
received the amounts covered by the withdrawals. Tt
is an after thought and he had prevailed over them
to give such letters so as to escape. Tn a decision of
Hon'ble High Court in K. Vcnknteswaiiilu vs. Nag-
arjuna Grameena Bank [1995(1) ALD page 5001 it
was made clear that when the delinquent person ad-
mits the charges before ihe commencement of the
enquiry, the Enquiry Officer need not examine Ihe
witnesses. The domestic enquiiv proceedings ire not
like Civil or Criminal proceedings which required to
follow strictly principles of Evidence Act and that the
Finger Print expert to be tendered for cross examina-
tion by the delinquent. The facts of the inslant case
arc identical to the facts of the case cited supra so
on the same legal analogy the contentions docs no)
hold water.

16. The next contention raised for the workman is
that when the employer failed to consider the pre-
vious record before imposing the extreme punishment
as required under Clause l°(12)(o) of the Bipaitite
Settlement, the punishment is to be set aside. To sup-
port the above contention he placed reliance upon the
decisions i.e. (1) 1988(1) ALT page 65 Division
Bench (2) 1980(1) FJR page 70.

17. No doubt the Disciplinary Authority is re-
quired to consider the past record while imposing

punishment wrfhen the charges were held proved. But
it need not be expressly mentioned in the impugned

'order that the past record was gone through. It may
be inferred that the past record was impliedly consi-
dered by the concerned authority. However a reading
of the final order Ex. M41 in which it is mentioned
that there are no extenuating factors to consider the
case and to impose lesser punishment and the punish-
ment imposed is not disproportionate to the gravity
of the act of misconduct.

18. It is also urged that the Tribunal/Labour Court
by invoking Section 11-A of the l.D. Act exercising
judicious discretion may impose lesser punishment on
the workman taking into consideration that the work-
man had worked in the organisation for 23 long
years and except the 3 incidents, there is no other
bad record and when the halmark rule is that the
punishment cannot be disproportionate to the gra-
vity of the charge. While repelling the contentions to
exercise lenient punishment, the learned counsel for
the management, by placing reliance upon the follow-
ing decisions (1) State Bank of India vs. Tarun Kumar
Banerjee and others, 2000(8) Supreme Court case
page 12, (2) 2000 Janata Bazar Cooperative Stores
vs. Secretary of S. J. Singh 2000(7) Supreme Court
case page 517, (3) Depot Manager APSRTC vs.
E. K. Goud 2000(4) ALT page 365, (4) APSRTC
vs. Presiding Officer Industrial Tribunal-II, Hydera-
bad 2000(5) ALD page 669, has urged that when
misappropriation of the amounts arc involved it is
unwarranted to show uncalled for sympathy and not
justified to impose lesser punishment by the Tribunal/
Labour Court.

19. In theory it may be argued that anything and
everything should be done to an employee to the
extent possible as Section 11-A of the l.D. Act pro-
vides for showing discretion to impose lesser punish-
ment taking into consideration that the punishment
should be proportionate to gravity of the charge but
while applying the principle there is a rule of caution
and the rule cannot be a mockery. Where money
transaction is involved and the employee w|ho has not
worked with trust and reposed confidence especially
in Banking service if he tails to discharge the duty
honestly the very confidence of the public wil] be rost
and erodes. The principles laid down in the above
decisions gives a clear caution that a judicial authority
cannot show uncalled for sympithy and reduce the
punishment arbitrarily. There are no extenuating cir-
cumstances in this case to impose lesser punishment
than to confirm the punishment imposed by the Dis-
ciplinary Authority.

20. Tn the result an Award is passed dismissing
the claim by upholding the punishment as justified.
No orders as to costs.

Dictated to the Shorthand writer, transcribed by
him, corrected by me and given under my hand and
the seal of this Tribunal this the 31st day of May,
2001.

SYED ABDULLAH, Industrial Tribunal



4526 THE GAZETTE OF INDIA : AUGUST 25, 2001/BHADRA 3, 1923 [PART IT—Sue. 3li)]

Appendix of Evidence
No oral evidence adduced for either side.
Documents marked for the Petitioner—Mil
Documents marked tor the Respondent :

Ex. Ml—Letter dt. 7-6-89 ol Sri A. Subba R.io
addressed to AGM, ZO, Vijayawada.

Ex. M2—OG 5(c)/8-5-l9?>s of SB A, c. 5742
of Kunchaia Naidn.

Ex. M3—OG 14 1/8-5-1978 of SB A/c. 5742.
Ex. M4—Ledger Sheet 4169 of SB A/c. 5742

showing the entries from 28-4-1980 to
24-4-89.

Ex. M5—WS No. 083295/7-9-1989 for
Rs. 9,000 of SB A/c. 5742.

Ex. M6—WS No. 083428/13-9-83 of SB A/c.
5742 for Rs. 5,500.

Ex. W7—WS No. 158407/20-10-88 for
Rs. 5000 of SB A/c. 5742.

Ex. M8—Officers cash scroll of 7-9-1988,
13-9-1988, 29-10-1988.

Ex. M9—OG 73/28-10-S8 for Rs. 1,000 of
JL 27/88 of D. Venkateshwarlu.

Ex. M10—OG 73/1-3-89 for Rs. 10,000 of
SB 5742.

Ex. Mil—OG 73/24-4-89 for R.;. 8,000 of
SB 5742.

Ex. M12—SB A/c. 5742 pats book showing
entries upto 19-12-1988.

Ex. M13—Letter dt. 12-7-1989 of D. Venkates-
warlu addressed to Shri M. Gowri Shankar,
Dy. D.M., Vigilance, R.I. Hyderabad.

Ex. M14—DF l57|2l-1l-85 of SB A|c. 13259
of Medida Vankamma.

Ex. W15—WS 082576/6-8-1988 of SB A/c.
13259 for Rs. 5,000.

Ex. M16—WS No. 083467/14-9-1988 for
Rs. 800 of SB 13259.

Ex. M17—WS No. O83bl2/21-9-88 ioi
Rs. 1,300 of SB 13259.

Ex. Ml8—OG 73/6-8-1988 for Rs. 4,077 of
JL 1/88 of D. VcnkateswarJu.

Ex. M19—WS 083611/21-9-88 for Rs. 800 of
SB A/c. 20.

Ex. M20—JL Ledger folio 158 showing the
entries of JL 1/88 of D. Venkatcswarlu.

Ex. M21—SB A/c. Ledger sheet 192393 of SB
13259.

Ex. M22—OG 5(c)/15-lO-77 of SB A/c. 4695
of Dasari Chcnchamma.

Ex. M23—WS No. 082805/18-8-88 tor
Rs. 5,500 of SB A/c. 4695.

Ex. M24—SB A/c. Ledger sheet No. 00860 of
SB A/c. 4695.

Ex. M25—Xerox copy of SB A/c. 4695 pass
book.

Ex. M26^Letter dt. 2-8-89 of Kunchala Naidu
addressed to the Manager, Tangutur Branch.

Ex. M27—WS No. 159220/9-12-88 for
Rs. 1,000 of SB A/c. 20 of D. Venkates-
warlu.

Ex. M28—OG 73/29-7-88 for Rs. 3,500 of
SB A/c. 4695 of D. Chachamnm.

Ex. M29—WS No. 076164/10-2-88 for
Rs. 3,500 ot SB 4695.

Ex. M30—WS No. 076506/23-2-1988 for
R». 3,020 of SB 4695.

Ex. M31—WS No. 159219/9-12-88 for
Rs. 1,000 of SB 4695.

Ex, M32—Report of the finger print expert on
the eaxmination of thumb impressions.

Ex. M33—Withdrawal slip issue register show-
ing the entries from 2-9-88 to 30-12-88.

Ex. M34—Charge Sheet-cum-suspenslon order
dated 14-12-1990.

Ex. M35—Letter dated 28-2-1991 from C.S.E.
Ex. M36—Minutes of Enquiry proceedings, in

charge sheet dated 14-12-1990.
Ex. M37—Enquiry Report dated 11-5-1992 in

charge sheet dated 14-12-1990.
Ex. M38^Letter dated 20-7-1992 from C.S.E.
Ex. M39—Letter dated 20-7-1992 by D.A. to

C.S.E.
Ex. M40—Proceedings dated 5-8-1992 before

the D.A.
Ex. M41—Order dated 5-9-1992 passed in

charge sheet dated 14-12-1990.

Ex. M42—Order dated 3-5-1993 by the Appel-
late Authority.

New Delhi, the 31st July, 2001

S.O. 2179,—In pursuance of Section 17
ot the Industrial Dispute Act 1947 (14 of
1947), the Central Government hereby pub-
lishes the award of the CVntr.'U Government
Industrial Tribunal|Labour Court, Bangalore
cs shown in the annexurc in the Industrial
Dispute between the pmnloyrrs in relation to
the management of Syndicate Bank and their
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workman, which was received by the Central
Government on 31-7-2001.

"r,[No. L-12O12|338[9O-TR'(B-M)1
C. GANGADHARAN. U i W S y.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNALCUM-LABOTJR

COURT

'Shram Sadan\ III Main, Til Cross, II Phase
Tumkur Road, Yeshwanthpur, Bangalore

Dated : 17th July, 20O1

PRESENT :

HON'BLE SHRI V. N. KULKARNL

B.Com., LLB, Presiding Officer

CGIT-Cum-Labour Court,,Bangalore

C.R. No. 72|92

AWARD

I Party :

Shri K. Muraleedharan Nair,
Krishna Sadanam,
Nadoorkollu,
Amarvilla P.O.,
Trivandrum Dist.,
Pin-695122.
(Advocate—Shri Sathyanarayan).

II Party :

The Chairman and Managing,
Director,
Syndicate Bank,
Manipal, Udupi,
Dakkshina Kannada,
Karnataka State,
Pin code-576119,
(Advocate—Shri Pradecp Sawkar).

1. The Central Government bv exercising
the powers conferred by clause (d) of Sub-
section 2A of the Section 10 of the Indn^rial
Disputes Act, 1947 has raferrcd this dispute
vide order No. L-12012'338[90-TR-B.II dated
18-3-1991 for adjudication on the following
schedule.

SCHEDULE.

"Whether the. demand, raised by Shri-
K. Muralecdharan-Nair, Field Assis-
tant, seeking employment in Syndi-
cate Bank beyond • 7-12-1989 is
legal and justified- ? If so, what
should be the terms - of this em-
ployment ?"

2. This reference is filed by Mr. Muralee-
dharan Nair, Field Assistant seeking employ-
ment with the Syndicate Bank.

3. It was submitted by the learned counsel
for the first party and .the learned counsel for
the Second party that this matter be clubbed
together withiC:R. No. ,70'91 and whatever
evidence is recorded in Cr. 70(91 be rea_d. as
evidence in this case and by clubbing this with
C.R. No. 70|91, this reference may be dis-
posed off.

4. It was further submitted bv Mr. Pradecp
Sawkar that this workman- Shri Muralee-
dharan Nair is also one of the workmen in
CR No. 70191.

5. Tn.view of the resubmissions T proceed
to pass the following order.

ORDER

The reference is rejected with a direction to
keep a copy of award of CR No. 70[91 be
kept in this case.

(Dictated to PA transcribed by her correct-
ed and signed by me on 17th July, 2001).

V. N..KULKARNT. Presiding .Officer
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New Delhi, the 31st July, 2001

S.O. 2180.—In pursuance of Section 17
of the Industrial Dispute Act, 1947 (14 of
1947), the Central Government hereby pub-
lishes (he award of the Central Government
Industrial Tribunal|Labour Court, Jabalpur
as shown in the annexure in the Industrial
Dispute between the employers in relation to
the management of National Insurance Co.
Ltd. and their workman, which was received
by the Central Government on 31-7-2001.

(No. L-17011 32 89-IRCB-I1)]
C. GANGADHARAN, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRTBUNAL-CUMLABOUR

COURT, JABALPUR

Case No. CG1T LC|R|257 89

Presiding Officer : Shri K. M. RA1

Shri Manoharlal Hingorani,
S O Shri Narain Das Hingorani,
R|O Vaibhav, 27,
Panchsheel Nagar,
Ravindra College Road,
Bhopal. Applicant.

Versus

The Divisional Manager,
National Insurance Company Ltd.,
38, Bhadbhada Road.
Bhopal. Non-applicant.

AWARD

Passed on this 16th day of July, 2001

1 The Government of India, Minis-try of
Labour vide order No. L-17011|32l89-TR B-II
dated 4-12-89 has referred the following dis-
pute for adjudication by this tribunal :—

"Whether the action of the management
of National Insurance Company
Ltd., in imposing the penalty of re-
version to the lower post of Record-
clerk, Shri Manoharlal Hingorani is
justified ? Tf not, to what relief the
workman is entitled to ?"

2. The case for the workman is that imitia-
lly he was appointed as Inspector by the
management. On 11th Oct. 1983, he was
served with a chargeshca for comitting mis-
conduct as under :—

"That Shri Manoharlal Hingorani while
functioning as Inspector in National
Insurance Company, Bhopal during
the year 1980-81 falsely insured 2
buffaloes N3 and N4 which were
not existing.

As a result if which the claimant Shri
Jainendra Jain had received Rs.
4000 as a claim for non-existing
buffalo N4. This has caused loss
to the National Insurance Company
to the tune of Rs. 4000.

That this gross misconduct on the part
of Shri Hingorani shows that he
acted in contravention of Rule 3(1)
of the General Insurance (Con-
duct), Discipline and Appeal Rules,
1975".

3. That the charges so alleged vide charge-
sheet dated 11-10-83 against the applicant,
do not in fact and in law constitute any mis-
conduct at all. It has been alleged that the
applicant has contravened rule 3(1) of the
General Insurance (Conduct, Discipline and
Appeal) Rule 1975 whereunder the applicant
has committed gross misconduct.

For the sake of convenience the alleged rule
3(1) is reproduced here under :—
Rule 3 General :

1. Every employees shall at all times :

(i) Maintain absolute integrity

((ii) Maintain devotion to duty, and

(iii) do nothing which is unbecoming of
a public servant

(iv) conform to and abide by these rules
and shall observe, comply with
and obey all orders and directions
which may, from time to time, be
given to him, in the course of his,
official duties by any person or per-
sons under whose jurisdiction, super-
intendence or control he may for
the time being be placed.

It is further submitted that Rule 4 envisaged
that the following acts of commission and or
commission shall be treated as misconduct :—

(i) Theft, fraud or dishonesty in con-
nection with the business or pro-
perty of the corporation'subsidiarics
or of the property of another person
within the premises of the corpora-
tion|subsidiarics.
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(u) Taking or giving bribes or any
iiL'gai gratification.

(iii) Possession oi pecuniary resources or
property dispioportionatc to the
known sources ot income by the em-
ployee or on his behalf by another
person the employee cannot satis-
factorily account ior.

Furnishing raise information regarding
name, age, father's name, qualifica-
tions, ability or previous service or
any other matter germane to the em-
ployment at the time of employ
ment or during the course of em-
ployment.

3. After receiving the chargcshLCt, the
workman submitted his explanation on
23-11-83. The charges framed against him
were iabricated any they do not constitute
any misconduct under sub rulc-1 of Rule 3 of
General Insurance (conduct, discipline and
appeal) Rules 1975. During the course ot
D.E. the workman was not afforded ample
opportunity to cross-examine 'he pro-icution
witnesses. He vas also not supp'icd the re-
levant copies of the documents to es^iblisli
his dcience before the Enquire Officer. He
was also not allowed to produce deicnce wit-
nesses before the Enquiry Officer to prove
Ms deience. The enquir> was also proceed-
ed exparte against him in utter disregard of
the principles of natural justice. The n"r"1int;
or enquiry officer is baseless and perverse. He
was neither given showcause notice nor per-
sonal hearing was granted to him. The
punishment of reverting him to the lower rank
of record clerk with bane p-iv at the lowest
scale passed on 10-2-86 bv the nnn-i^ment
is illegal and deserves to be ciuaslvd. He
is entitled to promotion to the higher post
which was beinu held by him al the tinr1 of
reversion. He is entitled to a'l other consc-
cinential benefits also.

4. The case for the management is that the
workman Manornr I ai Ringorani on his own

oprd for cban'*i~uT the carhv and therefore
he was appointed as Inspector on nroMt'nn
He could not satisfy the terms of employment
.is Inspector within the p^iio'i of orobilion
ThrrcfT-e Iio wns reverted to tl*r original
cadre of ns^sfmt, Hf WON i""n!vcc! ;n various
irrecuiarifi^ fo*1 which rr "/is HbfT'vshcofed
legally. T)u ch,;r»es framed against him wen3

b"ied on the fiefs ,?rK' cirnimsf.-incr's "f thr
case. The DE was properly conducted n.n't

he was given ample opportunity to defend
his case properly belore the Enquiry
Olhcer. His reply was not found satisfactory.
He was given sufficient opportunity ior sub-
mitting his defence during the course of en-
quiry. The opportunity of persona) hearing
was also given to him. The enquiry officer
had reasonably considered the material on
record and held the charges proved against
the workman. The finding of the Enquiry
Officer is perfectly just and proper which
does not require any interference. The re-
port of the Enquiry Officer was accepted by
the competent authority and attcr careful
examination the appeal was rejected in a
legal manner. No prejudice has been caused
to the workman. He is not entitled to any
relief as claimed by him.

5, The iollowing issues have been framed
and the findings thereon arc noted herein-
after :—

1. Whether the enquiry is proper an 1
legal ?

?. Whether the management is entitled
to lead evidence before this tri-
bunal ?

3. Whether the charges of misconduct
arc proved on the facts of the case ?

4. Whether the punishment awarded is
proper and legal ?

5. Rcliei and costs ?
6. Tssucs No. 1 & 2 :

This tribunal has held on 31-1-96 by a
separate order holding the Deptt. Enquiry
against +hc workmen as just and proper. Tn
view of this finding, the management is not
required to lead any evidence to prove the
misconduct of the workman. Tn view of this
rnrlier finding, these issues need no considera-
tion at all.

7. Issues No. 3 & 4 :

From the perusal of DE papers, it apr
that the enquiry officer had riven the u

opportunity to the workman to prove his
defence before him bv participating in the
cnqirry The workman had participated
i i the T̂ F ind cross examined the witnesses
;iiso. The Enquiry Officer has deenly consi-
dnvd fhe documentary and oral evidence on
record before arriving at a particular con-
f'usion This appreciation of evidence on
Kcorj does not appears to be perverse at



' 4530 THE GAZETTE OF JNDfA : AUGUST 25, 2001/BHADRA 3, 1923 [PART II—SEC. 3(ii)]

alj. This o»urt therefore has no jurisdic-
tion to re-appreciate the evidence produced
before-the Enquiry Ofliccr during the course
ot domestic enquiry by sitting as a court of
appeal. This enquiry docs not sutler from any
legal infirmity.

•8. The facts of the case clearly goes to
prove the charge- of misconduct levelled
against the workman. The charges arc of a
serious nature and ..the punishment in the
circumstances of the case is not dispropor-
tionate' as the workman has not been terminat-
ed from service. The management has taken
a considerate and rational view to retain the
workman as the Assistant in his service. This
punishment therefore does not appear to be
severe at all.

9. In the light of foregoing reasons, it is
held that the charges of misconduct had been
legally proved against the workman during
the course of enquiry and the punishment of
reverting the workman to the post of assistant
is absolutely just and proper. No interfe-
rence in this connection is required. Issues
No. 3 & 4rare answered accordingly.

10. Issue No. 5 :

On the reasons stated above, it is held that
the DE was properly conducted against the
workman and the management had rightly
imposed the penalty of reversion to the lower
post of record clerk on the workman
Manoharial Hingorani. This penalty imposed
by the management on the workman docs

.not require anv interference. The reference
is accordirfeiv answered in favour of the
manaeemen* and against the workman.

12. CODV of the award be ^ent to the Minis-
try of Labour. Government of India as per
rules.

K. M. RAT, Presiding Officer

New Delhi, ihc 31-t July, 2001

SO 2181.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the
Centra] 'Government hereby publishes the award of
th. Central Government lndut.lrial Tribunal (Labour
Court, Bangalore as shown in the Annexure in the
Industrial Dispute beiween the employers in relation
ta the management °f Svnclicate Bank and their
workman, which was ivceiunl by the Central Gov-
ernment on 51-7-2001,

[No. L-J2012|191|91-TR(B-II)]
C. GANGADHARAN, Under Secy.

ANNEXURE

BEFORF THF CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR

COURT 'SHRAM SADAN' III MAIN, TTI CROSS,
II PHASE, TUMKUR ROAD. YESWANTHPUR,

BANGALORE

Dated : 17th July, 2001

PRESENT :

Hon'blc Shri V. N. Kulkarni, B.Com. LLB..
Presiding Officer, CGIT-cum-Labour Court,
Bangalore.

C.R. No. 70!91
I PARTY :

Syndicate Bank Staff Union,
5, Meeran Sahib Street,
Mount Road
Madras-600002
(Advocate—Shri B. D. Kuttappa).

II PARTY ;

1. Chairman find Managing Ditector
Syndicate Bank,
P.B No 1, Manipal-576119,
Karnataka.

(Advoate—Shri P, S. Sjwkar)

2. The President.
Syndicate Agricultural k Rural
Development Foundation,
Administrative Office,
Hiriadka-576113
(Advocate—Shri B. C. Prubhakar)

AWARD

1. The Central Government by exercising the
• powers conferred by clause (d) of subrsection 2A
of the Section 10 of the Industrial Disputes Act,
1947.

SCHEDULE

"Whether the Syndicate Bank Staff Union is
justified in demanding the reinstatement of
263 field Assistants (list enclosed) emp-
loyed by the Syndicate Agricultural and
Rural Development Foundation (formerly
known as Syndicate Agricultural Founda-
tion) by the Syndicate Bank and thereafter
regularisation of services by the Syndicate
Bank. If so, what relief the workmen are
entitled to 7"
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2. First party is the Syndicate Bank Staff Union.
The workmen of Syndicate Agriculture Foundation
'and' Syndicate Bank through its union raised this
dispute and fhc Central government by its order
dated 23rd Octob.-r, W ! referred the dispute. T n t
first party Union workmen were working as Field
Assign tit and they arc not icgularised and they are
removed from service therefore, dispute is raised.

3. Parties appeared and filed Claim Statement and
Counter respectively.

4. It is seen from the records that the first party
union has filed a very lengthy Claim Statement giv-
ing all the details. In oidcr to dispose off this
ireference, few facts arc necessary and they arc as
under :—

5. The workmen were woiking as Field Assistants
and were performing the work of Syndicate Bank
and they were asked to work in Farm Clinics. Farm
Clinics were opened, and they were directly controll-
ed and managed by the Syndicate Bank through the
Agriculture Foundation. The foundation have
neither the finances nor other prerequisites to run
these Farm Clinics and therefore the workmen are the
employees of the Syndicate Bank.

6. Infact it is only the Syndicate Bank, where this
peculiar feature was prevailing. The Agricultural
Assistants in other Banks were directly recruited and
pmployed by the lespecfive Banks. -Thq Syndicate
Bank,taking advantage of the demand and supply in
the labour market fully exploited the massive un-
employment prevailing in the country and started
Syndicate Agriculture Foundation and it has been

"(totally sponsored by the Syndicate Bank.

7. In para 4 and 5 of the Claim Statement, history
of tho Bank is given.

8. It h the further case of the union that the duties
and responsibilities of the workmen have been des-
cribed in a Hand Book issued and published by the
Syndicate Bank under the title "All about Farm
Clinics" and the duties are stated in detail as per

'para 6 of the Claim Statement.

9. The Syndicate Bank was nationalised in the
year 1969, along with other major banks in the.
Country.

10. In paras 7 and 8 procedure of recruitment and
other things are stated. The duties of Agricultural.
Assistant is also given in para 8.

11. It is the further case of the Union that through
these Field Assistants are recruited by the Agricul-
ture Foundation, it is the Syndicate Bank, which is
in fact is the emnlover of the Field Assistants and
.the circumstances which establishes that the Field
Assistants arc the employees of the Bank as per
clause a, b, c, and d of para 9. It is said that the
Agriculture Foundation is founded bv the Syndicate
Bank, Farm Clinic arc sponsored by the Bank
fmd suitable candidate" veie appointed as Field
Assistant and they are supervised by the Manager of
the Bank and Development Officer. Wares of these
workmen were paid by the Syndicate Bank, bv credi-
ting the sflme to the account of these Field Assis-
tants in the respective Branches "of the Syndicate
Bank.
2497 GI/2001—15

12. It is the further case of the Union that the
object of establishing and starting the Farm Clinics is
rural integral development, which was one of the
policies laid dowu by the Government of India.
Details arc given in para 12 and 13 of the C-laim
Statement. A Comparison of the codified duties
ol the Agricultural Clerks|Assistants in terms of the
Bipartite Settlement are given in para 13 and it is
said that the Field Assistants discharging the work
of the Bank accordingly.

1-3. In para 14, it is said that having regard to the
nature of employment of these field assistants, it1 is
clear that they are doing ths work of Syndicate
Bank and they are paid by the bank'and thaf their
work was being supervised by the Syndicate Bank's
Officers and the power of disciplinary action was
also with the Syndicate Bank. The action of the
bank is in niter disregard to the provisions of Article
23 of the Constitution of India and also Article 38.
39 and 43 of the Constitution of India.

14. It is the further case of the Union that the
Syndicate Agriculture Foundation Has no real exis-
tence and it wi's working in the premises of the
Syndicate Bank. The officers of the Agricultural
Foundation were the employees of the Syndicate
Bank. Tt did not have any funds of its own nor did
it have a balance sheet of its own at any time. In
para 15 die duties and responsibilities of the work-
men arc stated. The Syndicate Bank has explointcd
them and their demand for absorption and regulari-
sntion is legal. The termination is illegal. It is
also said that the workmen filed Writ Petition under
Article 32 of the Constitution of India before
the Hon*blc Supreme Court in Writ petition (Civil)
No. 708r of 1986. The- Hon'ble Supreme Court
directed lhat they may approach the Hon'ble High
Court of Kamataka lor their reliefs. Thereafter", the
Field Assistants Union on behalf of the employees
filed a Writ petition in W.P. No. 10541 of 19-86.
The Wr't Petition was allowed and the reliefs were
granted. However, on an appeal to the IMvision
Bench, the appeal was decided on the ground that
th.e learned Single Judge should not have gone into
the questions' of fact without recording the evidence.
The special Writ Petition filed was rejected and
therefore the present djspute is raised.

15. The workmen did not receive benefits like
Provident Fund Bonus, Leave Fare Concessions,
-Medical Aid etc. It is said that the Field Assistants
are-the workman within the meaning of Section 2(s)
of the Industrial Disputes Act a'nd to employ any
workmen as temporary and continue him for years
with the object of depriving them of the status and
privileges of permanent workman is an Unfair labour
praet'c*, which is prohibited bv Section 25-T read
with Section 2(a) and Schedule 5 of the said Act.
The nction of the management is illegal.

16. Some decisions of Hon'ble Supreme Court
arc cited in the Claim Statement- and they are A1R-
1986 SC 180, AIR 1982 SC 879 and AIR 1986
SC 584. The union for these reasons hns prayed to
pass award in its favour.

17. TUTC arc two managements in the Second
Party. First *AV Management is Syndicate Bant and
the- Sfcond Management is 'B' Syndicate Agricul-
ture Foundation.
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18 The case of the Syndicate Bank i.e. Second
Party 'A' management is in brief as under :

19. The main contention of the Bank is that no
industrial dispute exists between the first party and
the Syndicate Bank and the employees of the Syndi-
cate Agriculture Foundation have no legal right to
raise this dispute against the Syndicate Bank.

20. There is no relationship of master and servant
between the Syndicate Bank and the employees of
Syndicate Agriculture Foundation. The workmen
were never employed by the Bank. The employees
are not workmen as defined under Section 2(s) of
the Industrial Dispute Act.

21. It is the further case of the bank that one of
the Field Assistants Narendra Chandra Behera had
filed a case before the Orissa High Court claiming
similar relief against Syndicate Bank kin O.J.C. No.
3756 of 1990 and the High Court of Orissa came to
the conclusion that the Syndicate Agriculture Foun-
dation is a separate entity. The Hon'ble High Court
of Orissa dismissed the case of Narendra Chandra
Bebcra.

22. It is the further cuse of the bank that the very
purpose of running a farm clinic and giving training
to field assistants was to give them opportunity to
involve themselves in the developmental work in
their own villages so that they can develop their skills.
The farm Clinic itself was opected to operate in any
village for a maximum period of 5 years and
after workinc for 5 years, the field assistants are
supposed to be in a position'^o start the'r own emp-
loyment ventures in their own villages and therefore
thev have no right of legularisation or reinstatement.

23 Syndicate Bnnk is a nationalised bank having
its Head Office at Manipal. It has given the history
in para 4 of the Counter.

24 It is the further case of the Management that
Svndicafe Agriculture Foundation is a society regis-
f'"-rt under the Mysore Societies Registration Act.
1Q60. It wn<! rep'stered on 24th May, 1966. The
nv'n nim of the foundation is to promote technical
Vtencv among the farmers thereby helping them in
modernisation of agricultural practice so that village
economy improves. The obiect of the foundation
is oiven in para 5, 6 and 7 of the Counter

25. Tt is the further case of the bank that there
wis no need for the bsnk either to conceive the idea
of forrrrns firm cJinic<= or appoint field assistants and
train them The bank be'nf a nioncer in the field
of agriculture and nual development decided to
."urec to the reaucst of the foundation. Agriculture
Fo'rndntion is to run en voluntary contributions and
sub"id'es received from public and varous other
orpntrsMtinn includ'n" governmental grants. The re-
inMonsrr'p between \hr Bank and the Federation on
this court WP<: that of Don^r pnd Dones. All the ex-
penses t own ' s maintenance of farm clinics, payment
of siHrv to field 'ssrtarce were bemg reimbursed to
'he account of <he fnnnchtion There are separate
bplnn'y* 'h^ft. The Fie'd Assistance were appoint-
ed directlv by the foundation.

76. It is the further rase of the bank tint the farm
""Vn'c is und^r the "ii'dnnce of local bpnk mannger.
The bank was only given training.

27. It b the further ca.se of that the concept of
Apprenticeship is to impart training so that a person
can get himself equipped to do similar kind of job
if an opportunity is laid out in future. The regular
staff is recruited only through the Banking Service
Recruitment Boards,

28. The first party have misquoted the contents of
the foreword to the Hand Bool: titled "all about farm
clinics". The handbook was published to educate
the Branch Managers and the Rural Development
Officers of the Bank's branches so that they can ap-
preciate the distinctions between the Bank and the
Foundation. The terms and conditions of the ser-
vice of workmen employees in banks have been laid
down in the Bank Awards subsequently modified by
the Bipartite Settlements/Memorandum of Settle-
ments. Many other contentions are taken up in the
counter. For these reasons the Second Party Bank
"A" has prayed to rejeect the reference.

29. The case of the Second Party "B" in brief is
as under :

30. The main contention of the Foundation is that
it was registered on 24-5-1966 as a society under
the provisions of Kamatr.ka Societies Registration
Act, 1960 with its own Memorandum of Association
and Rules and Regulations. The main objective
and purpose of the Foundation are to focus the
attention of the farmers in the changes taken place
in agriculture for modernising the agricultural prac-
tices so that the village economy may improve.

31. The Foundation is an independent voluntary
organisation having large number of membership from
all walks of life and a bod)- corporate with duly
elcc'ed office bearers and governing Council. It sub-
mits audited statements of accounts and balance
sheets to the Registrar of Cooperative Societies as
per the Societies Registration Act.

32. The Registered Office of the Foundation is
situated at Syndicate Bank Building, Manipal and
the administration and affairs of the foundation is
carried out b> its governing council consisting of
Members elected by the Genera] Body. The mem-
bership consists of 4 classes of members viz. Patron
Members, Life Members, Ordinary Members and
agricultural members and the total number of mem-
bers is about 6000. The foundation has established
rural development projects in the name of Farm
Clinics in tune with its objectives. The main
objective of the clinics is to help the selected poor
familities to improve their socio-economic conditions
and to improve the village where it operates.

33. It is the further case of the Second Party "B"
that the Farm Clinic project is a time bound project
and would run for a period of five years and on
completion of the above project period, the clinic
will be closed.

34. It is the further c««e of the Second Party "B"
that for running farm clinic, persons are appointed
by the Foundation and they ?rc designated as Field
Assistant and the Foundation itself takes the decision
with regard to selection and appointment and it de-
cides the salary and other service conditions. The
persons so appointed would be functioning under the
direct instructions and control of the Foundation.
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35. It is the further case of the Foundation that it
is an independent legal entity by itself. The legal
contentions arc also raised in para 7 and it is said
that the foundation has net been called upon to
justify its fiction in terminating the services of the
Field Assistants. Having regard to the above posi-
tion, the Foundation is not a necessary party for
adjudication of the points of dispute that has been
referred to this Tribunal and no award is required to
be passed in so far us the Foundation is concerned
as no relief can be granted against the Foundation.

36. It is the fuither case of the Second Party "B"
that no business activities or industrial activities is
carried on by the Foundation as denned under the
Industrial Dispute Act and therefore, its activities do
not par-take the character of an industry as defined
under Section 2(j) of the I.D. Act, 1947.

37. It is, the further case of the Second Party "B"
that the services of the Field Assistants were engaged
on contract basis and they were terminated1 on the
closure of the farm Clinics. The setting up of the
Clin;cs itself being for a specific period. The ter-
mination cannot be construed as retrenchment. The
allegations made by the union are denied.

38 It is the further case of the Second Party "B"
that the understanding of the objects of the Founda-
tion as mentioned in the Claim Statement is totally
wrong and misleading the objects of the Foundations
are wide ranging and include all the activities which
are calculated to bring about improvement in the
living and working conditions of farmers and rural
people. The objects arc also narrated in the
Counter.

39. It is the further case of the Foundation that
it has been implementing the farm Clinic programme
in furtherance of the above objective which are
very clearly not the objectives of a banking institu-

" Hon.

40. It is the further case of the Second Party "B"
tli at the Registered Office of the Foundation is
situated at the Syndicate Bank Building at Manipal
cannot be construed to mean that the Syndicate Bank
was directly controlling and managing the fatrm
clinics. The foundation was started in the year
1966 much before the Nationalisation of the major
banks in the country. It is not correct to say that
the Syndicate Bank founded the foundation for ful-
filling the obligations as a Nationalised Bank. The
Second Party "B" has given parawise replies.

41. The main contention of the Foundation is that
the Field Assistants after working for a period of 3
to 5 years were to be in a position to start their own
employment and ventures in their own village. There-
fore, there is no merit in this reference. The Second
Party management for the^c reasons and some other
reosons has prayed to reject the reference.

42. It is seen from the records that this case is
pending since more than 10 years. It is seen from
the records that in the instant case, management "A"
Syndicate Bank has examined MWl, V. Swevandhar
Kumar, Bank Executive and the Management "B"
examined N. V. Mallaya, Ex. pfficcr as MW2.
Against this on behalf of the first party union WW1,
K. S, Shetty was examined.

43. I have read the evidence carefully. The
workmen and the managements have filed volumen-
ous documentary evidence. I have carefully scruti-
nised all the documents filed by the parties. I have
heard both sides at length. The learned counsel for
tht. first party has also given written arguments and
Second Party "B" management has also given written
brief along with citations relied by them. I have
read the Written Arguments of the parties and I have
carefully read all the decisions cited by the parties.

44. Before considering the evidence let me first
concentrate on the arguments advanced by Shri B.C.
Prabhakar, the Icarnt-d counsel for the Second Party
"B" Management.

45. During the course of arguments he was very
much particular that this court cannot travel beyond
the scope of reference, referred by the competent
authority. In order to appreciate his submissions let
me reproduce the reference.

"Whether the Syndicate Bank Staff Union is
justified in demrnrfinr the reinstatement of
263 Field Assistants (list enclosed) emp-
loyed by the Syndicate Agricultural and
Rural Development Foundation (formerly
known as Syndicate Agricultural Founda-
tion) by the Syndicate Bank and thereafter
regularisation of services by the Syndicate
Bank, if so, what relief the workmen are
entitled to'!'"

46. The lefcrence against the Second party Foun-
dation is also not maintainable on the ground that
the Second party Foundation is a Voluntary Organi-
sation and is not an Industry as defined under Section
2(j) of the I.D. Act.

47. The reference is also not maintainable on the
ground that the Filed Assistants are not the members
of the First Party Union. The First Party Union is
formed by the Employees of the Syndicate Bank. The
Union can take up the cause only in respect of its
members and award staff. The witness for the first
party has categorically stated that he and other Field
Assistants involved in this Reference are not the mem-
bers of the First Party Union. When such being the
case, the First Party Union has no locus-standi to take
up the cause of the Field Assistants. On this ground
alone, the Reference is liable to be rejected.

48. It was argued by the learned counsel for the
Second Party "B" that as per the reference whether
Syndicate Bank Staff Union is justified in demanding
reinstatement of 263 Field Assistants employed by the
Syndicate Agriculture and Rural Foundation by the
Syndicate Bank and thereafter regularisation of ser-
vices. It is clear that there is no relief prayed by the
first party union against the Foundation.

49. He further contended that it is an admitted case
of the Foundation that they were employed by the
Foundation and in view of these facts there is no
merit in the reference with a prayer that 263 Field
Assistants employed by the Syndicate Agriculture
Rural Development Foundation be reinstated by the
Syndicate Bank, Second Party "A" Management and
thereafter regularisation. I have considered this sub-
missions, and I am of the opinion that he is right,
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50. Furiher-the learned counsel for the Section Party
"B'1 management is right in his submissions that this
court cannot go beyond the point ot dispute.

51. In other words the demand of tiie union is re-
garding reinstatement and regiuajasajion QI 263 emp-
loyees tby trie Syndicate bant, .Second Party "A"
management ilseir is not con eel. Aumittedly these
J263 tieki Assistants are not the employees of the
Syndicate Bank at all.

52. Now coming to prayer by the Union, in my
opinion the prayer does not get support from the order
of reference, as submitted by Shri . B.C. Piabhakar,
the Learned Counsel appearing tor the iounuation.

531 The learned counsel for the Second Party "A"
rn&nagerneBt, Mi\ Pradeep Saukar has read the coun-
ter at1 length and pointed out that there is no relation-
ship of master and servant between Syndicate Bank
and the Employees of Syndicate Bank Agriculture
Federation and they have no right in law to raise the
Industrial Dispute against the Syndicate Bank. He
further contended that the employees of Syndicate
Agriculture Foundation which have raised this dispute
through.its Syndicate Staff Union are not workmen as
defined under. Section 2(s) of the Industrial Dispute
Act and the reference is bad in law. There is merit
in the arguments advanced by the learned counsel for
the Second Party "A" management.

54. If we strictly peruse para 5 of the Claim State-
ment of the first party Union it is abunduntly clear
that the. wprKmen have admitted that they were re-
cruited by the Agriculture Foundation. It is said by
the Union that even though the Field Assistants are
recruited by the Agriculture Foundation, it is the
Syndicate Bank which in fact is the employer of the
Field Assistants and some .demonstrations ware made
in support ,o£ .this contention, but there is no merit
in the contentions put forth by Shri Suba Rao, the
learned counsel for the fast party Union.

55. Afthe outset I am of the opinion that -there is
no merit in these contentions because the. Field Assis-
tants are recruited by the Foundation and there is no
relationship,of master and employee betwepn the Syn-
dicate Bank and the workmen of the first party Union.

56. WW1 has given detailed evidence on behalf of
the union arid has stated various duties of the Field
Assistants. WW1 has stated in his cross examination
that it is true that all of them were appointed by Sec-
ond Party, Syndicate Agriculture Foundation, He has
also stated in his cross examination that it is true that
the foundation gave termination order to them and
others saying that the Clings arc closed. Ĥ e also ad-
mits in his cross examination that no Clinic is func-
tioning now.

57. When the Second Party "A" Management cross
examined WW1, he has admitted that the Syndicate
Bank has not given any appointment order to them
and they( were appointed by Second Party "B"
management.

5&. If we, consider this .evidence of the first party
union and the documents, I am of th^ opinion that
there is no merit in the argumeuts advanced by the

learned counsel for the first party union, Mr4 SuWRap
at all.

59. The learned Counsel, Mr. Suba Rao appearing
for the first party union advanced very attractive argif-
ments and submitted that there is relationship of mas-
ter and empldyee between the Syndicate Bank and
the Workmen of the first party Umon. He also advanc-
ed arguments in detail regarding contract of service
and contract for service. It was argued at length by
Mr. Suba Rao, the learned counsel for the workmen
that in order to know whether their exists relationship
of master and employee, we have to see :

(i) Who has appointed ?

(ii) Who has Control and Supervision on the
Workmen ?

(iii) Who pays ?
(iv) Who is the Disciplinary Authority ?
(v) Who terminated the services ?

60. He further said that whose work is being done.
Mr. Suba Rao, the learned counsel foi the first party
union demonstrated at length the above said points
and took me to the various clauses of bqok "all about
farm climes" and other documents filed by the first
party Union.

61. In order to appreciate his. arguments we will
have to consider, the object the Foundation and func-
tioning of the farm Clinics. Admittedly the main object
of Farm Clinic js to help selected families of poor
people to improve their socio economic position. In
view of this I am of the opinion that the foundation
is a social institution and the same is registered and
it is a trusty as submitted by Shri B. C. Prabhakar,
the learned counsel for foundation. In my opinion
these facts are not- seriously denied. Clause 4 of 'all
about farm clinics' is in respect of what is the main
object of the farm clinic and Clause 5 is the method
adopted by\a farm clinic to its objective and Clause
7 is how long a farm will operate in a village.

62i Before proceeding further I may say here that
Clause 7 is clear to the effect that a farm clinic does
not operate permanently in any village. It will func-
tion in- a village upto 5 years by which time it is
expected that it would bs able to help most of the
poor faftiilies to improve their socio-economic position.

63. Ex. Wl is the -document filed by the Union and
this document is given by Syndicate Agriculture
Foundation informing each workman that they were
selected to work as Field Assistant. In view of this
I am of the opinion that there is no merit in the
argument advanced by the first party union that Syn-
dicate Bank is the master and the Bank has appointed
the Field Assistant.

64. Regarding control and supervision, we have to
consider many aspects and not favourable to parties.

65. It was vehemently argued by the learned coun-
sel for the foundation that no full control was with
the bank, There was -no full-supervision TJJ£ the Bank.
He-further contended* that supervision is not the whole
test and for social cause, if the foundation involved
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the Syndicate Bank for operating lirrtlwd -purpose, it
cannot be said that the Field Assistants arc the emp-
loyees of the Bank. There is> nieiit in this argument.

66. In support of this arguments, the learned coun-
sel appearing for the. Foundation, Shri B. C Prabha-
kar relied decision .reported in 1976(1 )LLJ 23&(
between the New Textiles Vs. Union of India. I have
read the above decision carefully.

67. According to this decision the impoitant factors
to be considered are :

(a) the master's power of selection of hi's servant.

(b) the payment of wages or other remuneration,

(c) the master's right to control the method of
doing his work, and

(d) the master's right of suspension OJ dismissal.

68. It is further held that the control is obviously
an important factor and in many cases it may still be
decisive factor. It is now no more than a factor, al-
though- an important one. The question is not whe-
ther in practice the work was in fact done subject to
a direction and control exercised by an actual super-
vision or whether an actual supervision was possible
but whether ultimate authority over the man in the
performance of his work resided in the employer so
that he was subject to the lattcr's order and directions.

69. In the above decision it is also held that recent-
ly the SC had- to consider in AIR 1974 SC 37, the
definition of the term "person employed" m S. 2(14)
of Andhra Pradesh t, fileilgana Area) Shops and
Establishments Act, 1951 some other authorities are
also referred in the ab0ve decision,, In Cassidy ' Vs.
Ministry of Health (195) I All E.R. 574 at Page 579,
Lord Justice Sommerwell pointed out that the test
control of the matter of work is not universally correct
that there are many contracts of service where the
master cannot control, the manner in which the work
is to be done as in the case of a captain of a ship. In
Many skilled employment, to apply the test of control
over the manner of work for deciding the question
whether the relationship of master and servant exists
would be unrealistic.

70. I have read the above decision very carefully
and I am of the opinion that in the instant case in
view of the document Ex. Wl, the foundation has
appointed the Field Assistants and it has terminated
them. The documents filed by the union arc sufficient
to say that the foundation has terminated the Field
Assistants and one such document is the document
No. 104 filed by the first party workmen. There is
not an iota of- material before us so as to say that
the disciplinary authority is the Syndicate Bank. MW1
and MW2 on behalf of the management A and B have
given detailed evidence explaining all these facts.

71. Mr. Suba Rao the learned counsel for the first
party workmen for the reason best known to him has
not read clause 24 of J'all about Farm' Clinics" though
he took me to all the clauses word by word.

72. ClauseS" 24- rcraJs-BS" under- :

The position of Field Assistant is pUfdy tempd-
rary., This is because, the Farru Clirlic itself
will operate in any villdgd for' a period, of
about 5 years. The intention of Syndicate
Agriculture Foundation is not to provide em-
ployment to the Field Assistants but to give
them an oportunity to involve in the develop-
ment work in their own villages so that they
can develop their skills and self confidence.
After work'ng for a period of 3-5 years the
Field Assistant should b& in a. position to
start their own self employment ventures in
their owif villages. The knowledge an<£ ex-
perience gained by them by working as Field
Assistants will stand them in good stead while
running their business.

73. On plain reading of this clause 24, thteJpoSiti6n
of Field Assistants is purely temporary. It was for a
period of 5 years and the intention of the foundation
is not to provide employment to the'field assistants
but to give them an opportunity to involve jn the
development works in their own villages so that they
can develop and after working for a pelrod of 3-5
years to s*art their own' employment iif their own
villages apd the knowledge and experience gained by
thorn as Field Assistants will starid thehi in good stead
while running their business. From thfa I have no
hesitation to say that the reference for reinstatement
and regularisation by the bank has no merit at all

74. Regarding control and supervision there vi as an
arranagenient between the foundation and the Syndi-
cate Bafok. We have many documents to say that the
Syndicate Bank along with other banks and many
organisations have given funds to the Foundation. The
foundation was functjoning in tile building of the Bank
bccp|use the bank officers were giving training'as to how
the farm clirics should function.

75. In the instant case the supervision and control is
not the full tesf to' agree1 with jMrV StlbS Rao, the
learned counselr for the first party workmen that the
Bank had control and Supervision.

76. I have already said that according-to Ex. Wl
the bank has not selected the Field Assistants, and
as per the documents filed by the-workmen, the <* bank
has not terminated their services.

77. Much was argued about who pay* and it was
•submitted that the bank pays the salary to the Field
Assistants.

78. Onbehalf of the management, both the counsels
haive demonstrated at lehgth and-submitted that it was
only an arrangement as to htw to paythe wages arid
it -was further submitted that "wage1; were paid only by
the Foundation through 'the Syndicate Bank and there
fre separate-balance sheet mf the Foundation They are
riffht m their submissions.

79. I have considered the entire material ?t length
amd I am of the opinion that th&rft is no merit in the
arguments of the workmen that the bHnk̂ waS paying
the wages.

80. I havc^alrca&y said that there"is not an iota of
material tp say that |he bank was. the controlling autho-
rity'of theFfcTd Assistants. It was argued by the
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learned counsel for the workmen that the bank was
the disciplinary authority and it has terminated the
services. But in view of the documents fikd by the
workmen themselves there is no merit in this arguments
because the foundation has terminated the services of
fiield Assistants.

81. In the balance sheet of the foundation, salary
account is separately shown in the name of the founda-
tion. It is true that after receiving lump-sum amount
from the bank, the Syndicate Agriculture Foundation
has paid salary by depositing wages in the name of in-
dividual Field Assistant who had their accounts in the
bank. This was only an arranagement between the
Bank and Foundation for paying wages. If you read
carefully "all about Farm Clinics" we find direct ans-
wer as to whose work was being done. It was the work
of the foundation that was done by these Field
Assistants.

82. The learned counsel appearing for the first
party union workmen relied following decisions :—

(1) 1973 LU 495
(2) 2000(5) SCW. 477
(3) 2OO(1)LLJ1618
(4) AIR 1974 SC 37,

(5) 1957 1LLJ 477
(6) 1995 1 LLJ 196
(7) 1974 1 LLJ 367
(8) 1955 1 LLJ 688

83. I have read all the decisions very carefully and
considered the effective parts referred by the workmen
in the above decisions. The learned counsel
appearing for the workmen has relied above deci-
sions and demonstrated 4 points najmely :

(a) who has appointed.

(b) Who has control and supervision

(c) Who is the disciplinary authority

(d) Who pays wages and whose work is being
done.

84. In this context I have read all tlie decisions
carefully but the facts of the case on hand are quite
different from the facts of the above decisions.

85. Further there is no merit in tlie arguments of.
Shri Suba Rao, the learned counsel for first party
workmen because the appointments are made by
the Foundation. So far as termination is concerned
there is a document filed by the workmen and these
documents are sufficient to say that the Field Assis-
tants were recruited by the foundation and they were
terminated by the foundation amd the Syndicate Bank
has not done anything and there is no relationship1 of
master and employee at all.

86. I have also said that there is not an iota of
material before us to establish that the 'Syndicate
Bank was the disciplinary authority of the Field Assis-
tants. I haVe also considered the method of paying
wages and I have said that the Field Assistants were
doing the work of Foundation and not the bank,

87. Considering all these aspects in detail with the
various clauses "ajl about Farm Clinics" I have no
hesitation to say that this reference has no merit
and this court cannot go beyond the scope of the re-
ference and the decisions relied by the learned counsel
for the first party Union Workmen, are not applicable
to the facts of the cage on hand.

88. I have considered the evidence of MW1 and
MW2 and WW1 carefully.

89. It was vehemently argued by the learned
counsel for the first party Union Workmen that the
basic rights are denied and there is no accountability
in the country. The workmen are suffering and the
preamble of our constitution is not achieved and the
Syndicate Bank has exploited these Filed Assistant.

90. To accept ajll his submissions the workmen
must establish that the Syndicate Bank appointed them
and terminated them and the Syndicate Bank has
adopted unfair labour practice and there is victimisa-
tion.

91. In the instant case the Field Assistants are not
appointed by the Syndicate Bank and therefore, the
question of considering all this does not arrive at
all.

92. I haivc given my best consideration to the.evi~
dence, documents and arguments of both sides at
length and I am of the opinion that this reference has
no merit Accordingly I proceed to pass the
following order,

ORDER

The reference is rejected.

(Dictated1 to PA transcribed by her corrected and
signed by me on 17th July 2001).

V. N. KULKARNI, Presiding Officer

New Delhi, the 31st July, 2001

S.O. 2182.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Cen-
tral Government hereby publishes the award of the
Central Government Industrial Tribunal/Labour
Court, Chennai as shown in the annexure in the
Industrial Dispute between the employers in relation
to the management of Bank of Baroda and their work-
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man, which was received by the Centra? Government
on 31-7-2001.

[No. JU120121181,95-IR (B-II)]

C. GANGADHARAN, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, CHENNAI

Thursday, the 26th July, 2001

PRESENT :

K. KARTHIKEYAN,
Presiding Officer.

Industrial Dispute No. 4J5|200l

(Tamil Nadu State Industrial Tribunal l.D.
No. Ul]96)

(In the matter of the dispute for adjudication under
clause (d) of sub-section (1) and sub-section 2(A)
of Section 10 of the Industrial Disputes Act, 1947 (14
of 1947), between the Workman Shri T. Muthu and
the Management of Bank of Baroda, Chcnnai.)

BETWEEN

The General Secretary, : I Party/Claimant
Bank of Baroda Workers Union,
Madras.

AND

The Regional Manager, : II P^rty/Management

Bank of Baroda, Chennai.

APPEARANCE:

For the Workman : M/s. Aiyar & Dolia,
C. R. Chandrasskaran, Advocates

For the Management : Sri K.S.V. Prasad, Advocate
The Govt. of Tndia, Ministry of Labour in exercise
of powers conferred by clause (d) of sub-section (1)
and sub-section 2(A) of Section 10 of the Industrial
Dispute Act, 1947 (14 cf 1947), have referred the
concerned Industrial Dispute for adjudication vide
Order No. L-J2012|181|95-IR(B.II) dated 26-11-96.

This reference has been made earlier to the Tamil
Nadu Industrial Tribunal, where it was taken on file
as l.D. No.'111|96. When the matter was pending
enquiry in that Tribunal, the Govt. of India, Ministry
of Labour was pleased to order transfer of this case
from that Tribunal to this Tribunal for adjudication.
On receipt of records from that Tribunal, the case
has been taken on file as l.D. No. 415/2001 and
notices were sent to the counsel on record on either
side, informing them about the transfer of this case
to this Tribunal, with a direction to appear before this
Tribunal on 23-2-2001 with their respective parties.
On receipt of notice from this Tribunal, the counsel
on record on either side were present alongwith their
respective parties and prosecuted this case further.

This matter came up before me for final hearing on
15-06-2001, upon pmisine the Claim Statement,
Counter Statement, the other material papers on

record, upon perusing the documentary evidence let
in on either side and upon hearing the arguments ad-
vanced by the learned counsel on either side and this
matter having stood over till this date for considera-
tion, this Tribunal has passed the following :—

AWARD

The Industrial Dispute referred to in the above
order of reference by the Central Govt. for adju-
dication by this Tribunal is as follows :—

"Whether the action of the Management of Bank
of Baroda, Madras in refixing the pay of
Shri T. Muthu on his promotion as Clerk
by excluding washing allowance is justified ?
If not, to what relief, he is entitled ?"

2. The averments in the Claim Statement arc
briefly as follows :—

The I Party/Claimant Bank of Baroda Workmen
Union represented by its General Secretary is espous-
ing the cause of the concerned workman Sri T.
Muthu, a member of the union by raising this indus-
trial dispute. The T Party/Union (hereinafter
referred to as Petitioner) submits that one of its
Members Sri T. Muthu was promoted from subordi-
nate cadre to clerical cadre on 28-8-91. His basic
pay was fixed at Rs. l,500|- in clerical cadre. On 1st
December, 1994, the II Party| Bank of Baroda
Management advised the concerned workman that
fixation of pay accorded to him, consequent upon his
promotion from subordinate cadre to clerical cadre
was not in order and that consequently, the fixation
as on 28-8-91 was to be at Rs. 1,400 from 28-08-91.
In the same letter dated 1-12-94, it is stated that the
Respondent were making recovery for the excess pay-
ment. The concerned workman was not advised of
how the fitment was done in 1991. He had accepted
fitment in good faith and depending on their bonafides.
Hence, he made a representation not to refix him
reducing his basic pay from Rs. l,500|- to Rs. 1,400'-
as from 28-08-1991 and not to recover as well the
alleged excess payment with effect from 28-8-91. He
also represented that he would be put to irreparable
loss financially and mental agony due to ro fault of
his. The Petitioner Union made a representation to
the Management that alone with Mr. T. Muthu, five
others also were promoted in the city of Madras, simi-
larly, in 1991 i.e. 28-08-91 and that their basic pav
was not revise down as it was sought to be done on
Mr. T. Muthu. Amone other things, the Petitioner
Union represented to the Respondent bank that rc-
fixing the basic pay to the prejudice of Mr. Muthu
unilaterally even without putting him on notice and
inflicting on him the injury was not tenable. More so,
to ask an employee to refund the amount supposed to
have been paid to him in excess for over a period of
three years is unwarranted and would cnuxr the em-
plovee unavoidable hardship and attonv There was
a Memorandum of Settlement dated 3rd October.
1978 between the Respondent Bank and the Federa-
tion to which the Claimant Union is affiliated. Accord-
ine to the Memorandum of Settlement the washing
allowance which is an allowance of permanent nature
should be reckoned with for the mirno^e of fitment.
The reason given bv the Respondent bank for reduc-
ing the basic pay of Mr. Muthu from Rs. 1500f- to
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Rs. 1400/- is that it was administrative mistake and
it was to be corrected. But no mistake has been
committed by.^Rcspondenl/Bank in respect-of live
other .employees in sub-stafl cadre, who have been
promoted to clerical cadre in 1991 along with Sri T.
Muthu. Similar treatment was treated out to every
one including Mr. Muthu, while fixing the basic pay
of Mr. Muthu. The washing allowance was taken into
account in respect of other five promotees also foi
their fitment. (The literal application of any settle-
ment will prejudice an employee on occasions.' The
Respondent/Bank is correct in having fixed the basic
pay in clerical cadre of Sri T. Mnthu at Rs. 1500|-
reckoning the washing allowance of R.s. 331- because
it is a permanent allowance in the sub-
ordinate cadre as otherwise Rs. 65 would
not have been ensured according to the
aforesaid Settlement. Any settlement has to be read
down with the spirit thereof. In any event, it is not
open to the Respondent|Bank to recover the alleged
excess paid to him for about three years due to the
alleged mistake cpmmittcd by them in fixing the basic
pay of- Rs. 1500/- instead of Rs. 1400/-. Such a
recovery is not permissible in law. This move on the
part of the bank is hostile, and arbiti ary. Hence, this
Tribunal may be pleased to hold that the action of
the Management - of Bank of Baroda, Madras, in re-
fixing the pay of Sri T. Muthu on liis promotion to
clerical cadre by excluding washing .allowance as not
justified and direct the Respondent/Bank to restore to

•Mr. Muthu the fitment of Rs. 1500/- origmally given
to him by the Respondent/Bank in the. scale of pay
of clerical cadre.

3. The averments in the Counter Statement of the II
Party Management/Bank are briefly as follows :—

The concerned workman Sri T. Muthu, whose
cause is espoused by the Petitioner Union, under this
industrial dispute and pther five subordinate cadre
workmen were promoted to clerical cadre, on
28-8-1991. Sri T. Muthu was fitted on promotion at
the basic pay of Rs. 1500|- in clerical cadre. At
that time, the terms of Memorandum of Settlement
dated 3-10-78 were followed for calculating his total
emoluments, which need to be protected. While do-
iru so, the sum of Rs. 25/- paid towards, washing
allowance v,as also taken into account in, advertently.
T hc branch silwavs inform the employee concern when
;ti4 lenient it. The fixation of pay for clerks, - who
hive b e n promoted from subordinate cadre is
i: wcrned in terms of Memorandum of Settlement
dated 3-10^1978 between the Respondent/Bank and
tAU Ind'an Bank of Baroda Federation to which "the
Claimant is affiliated. The operative portion reads
that "it is every that thc basic salary of a member of
the subordinate staff on promotion as clerk would be
fixed in clerical scale of pay at that stage tha* would
cive him a raise of min'mum Rs. (551- in his total
emoluments as subordinate staff on thc date imme-
diately preceding his date of promotion- as Clerk. The
total emoluments as a member of the subordinate
staff-f^r this nurpose vouM mean basic palarv,-dear-
ness allownnce, house rent allowance, if any, city
compensatory allowance, if any, and special allow-
ance, if any. In terms of the settlement. Mr. T.

,-Muthu was to receive a raise of Rs* 65 U and accord-
ingly- fitted in the basic pay of Rs, l,400|t- in clerical

cadre with protection to emoluments received by
him. While according fixation to Mr. MUthu Upon his
promotion in 1991 washing allowance was taken into
account and he was given fitment in the higher basic
pay for which he was not entitled as washing allow-
ance should not be taken into accunt. The fixation
for other staff members was also worked out in 1991
taking into account the washing allowance. However,
on refixation after revision, there was no change in
the basic pay of these staff members as the raise of
minimum of Rs. 65 / - was maintained even after
removing washing allowance from the fixation. So no
anomaly exists with regard to fixation of pay in so
far as the other five promotees are concerned. The
washing allowance was not taken into account in
their present fixation. Hence, thc basic pay of the
other promotee clerks of his batch were not received
down wards. The washing allowance need not be
reckoned for fixation of pay even according to the
Memorandum of Settlement dated 3-10-1978. An
employee should be paid what he is due and the Res-
pondent reserves thc right to recover the excess pay-
ment made, if any. There is nothing wrong "or illegal
in rectifying the fixation made incorrectly and re-
covering the amount paid in excess of what is legiti-
mately due to Mr. Muthu. It is incorrect to contend
that it is not open to the Respondent/Bank to re-
cover the excess paid to him or that such recovery is
not permissible in law. This recovery is neither hos-
tile nor arbitrary. The fixation accorded to Sri' T.
Muthu and others in terms of Settlement dated
3-10-1978 signed by the Unions to which the Clai-
mant belongs is in order. In any case of dispute,
parent organization of thc said Union which is a
signatory to the Settlement should approach the Bank
in terms of para 14.1 of Settlement .dated 3-10-1978.
If the Union was of the opinion that Washing allow-
ance was a permanent allowance in subordinate cadre,
it should have tajcen , up the issue with thc bank at
thf time of sicninp the Settlement dated 10-01-96.
which it did not and hence it is estopped fronj raising
the said issue now. Therefore, the action pn the Dart
of the Bank Management on, bavins accorded revised
fixation is correct and the .industrial djspute is to be
dismissed.

4. When the matter came up before me for final
hearing with the consent riven bv thc counsel on
either side, documents were marked as exhibit^ Wl
to-W7 and Ml and M2. No witness has been exa-
mined on either side. The learned counsel on either
side have advanced their arguments.

5. The point for my consideration is —

"Whether the action of thc Management of Bank
of Bnroda, Mnfiras in refixing the pay of Sri
T. Muthu on his promotion as Clerk bv ex-
cludinp washinc allowance is instified ? If
not, to what relfef, he is entitled ?"

Point :—

This dispute is with ref»ard to fixation of nav of the
workman Sri T. Muthu on his promotion as Clerk. It is
admitted that the QnceTn^d workman alone with five
others were promoted from subordinate cad're to
clerical cadre on 28-8-1991. It is no t disputed^Thnt
while fixing the pay in clerical cadre for a workman
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who is promoted from subordinate cadre to clerical
cadre, the terms of Memorandum of.Settlement dated
3-10-1978 were to be followed. Ex. Ml is the xciox
copy of Memorandum of Settlement dated 3-10-78.
Under that Settlement Clause 11.1 leads as follows :

"It is agreed that the basic salary of a member
of the subordinate staff on promotion as
Clerk would be fixed in the clerical scale
of pay at that stage, that would give him
a raise of minimum Rs. t5 in his total
emoluments as subordinate staff on the date
Immediately preceding the date of his pro-
motion HIS Clerk. The total emoluments as
a member of the subordinate staff for this
purpose would mean K sum of basic salary,
dearness allowance, house rent allowance if
any, city compensatory allowance, if any and
special allowance if any."

The total emoluments governed by the concerned
workman Sri T. Muthu as subordinate staff on the date
immediately preceding the date of his promotion as
Clerk is ats follows :—

Rs.

BasicPay 1,240
Dearness Allownaco : 929
House Rent Ailownace : 163
City Conpensatory Allowance : 75
Special Allowance : 119

Total emoluments Rs. 2,526

Add : Rs. Sixty five in torms of
Settlement Rs. 65

Salary to be protected Rs. 2,591

On 28-8-1991 five other subordinate staff were also
promoted along with Sri T. Muthu in clerical cadre.
It is the contention of the Respondent [Management
that while according fixation to Sri T. Muthu upon
his promotion in 1991 washing allowance was taken
into account and he was given fitment in the higher
basic pay for which he was not entitled as washing
allo\*"ance should not be taken into' account and that
the fixation for other staff members also worked out
in 1991 taking into account the washing allowance.
There was no change in the basic pay of these staff
members as a raise of minimum of Rs. 65 was main-
tained even after removing washing, allowance from
the fixation. So no anomaly exists with regard to
the fixation of pay in so far as the other five promo-
tees are concerned. Washing allowance was not
taken into account in their present fixation. This is
clearly seen from Ex. W7, the t^ble showing the fit-
ment worked out for others. From the tabular
column, it is seen that the total emoluments drawn
bv those ofher five promoters, when a minimum raise
of Rs. 65 added to it comes to a leaser amount than
the total emoluments arrived1 at for them by fixing
their basic twjv in the fitment accorded. Tt is above
the total amount. Even when addinp Rs. 331 washine
allowance that total amount in the fitmen* accorded
is protected. Here m the case o<" Sri Muthu fixing
up his haste rmv as Rs-. 1400 at the time of his pro-
motion to clerical scale comes to Rs.-2.SltJ as total
2497 GI/2001—16

emolument^ as shown in para 4 of the.Counter State-,
ment. The break up figure for the total emoluments
shown in that Table as basic pay Rs. 1400 dearness
allowance Rs. 957, house r;nt allowance Rs. 168 city
compensatory allowance Rs. 91. Thus the total'
emoluments for Sri Muthu on promotion as Clerk by,
fixing his basic pay at Rs. 1400 is above the amount
he drawn in the subordinate staff cadre stotal emolu-
ments by adding Rs. 65 as per the terms of the Settle-
ment. The amount of salary received by Muthu In*
subordinate cadre is Rs. 2526 as total emoluments
and if Rs. 65 is added to it in terms of Settlement
the total salary i.e. to be protected on his promotion
to clerical cadre is Rs, 2,591. So, wibtout adding the
washing allowance of Rs. 33, the emoluments he gets
by fixing his basic pay Rs. 1400 is Rs. 2,616. Thus,
on promotion to the clerical cadre his salary has been
protected. But, the fitment accorded to him in
August, 1991 by fixing up his basic pay at clerical
scale of Rs. 1500 he got a total emolument of
Rs. 2,802, which is more and above than fixing up
his basic piay at Rs. 1400 and thereby he lcccives a
total emolument of Rs. 2,616 which itself a protected
amount of his salary received in subordinate cadre
with an addition of Rs. 65 as per the terms of the Set-
tlement. So, from this it is seen that the fixation made
in 1991 to Srj Muthu on his promotion from subor-
dinate cadre to clerical cadre by fixing up his basic
pay as Rs. 1500 instead of Rs. 1400 is incorrect
fixation as stated in the Counter of the Respondent.
What that has fixed incorrectly by the- Respondent!
Management as the paly of the concerned workman
Sri T. Muthu at the time of his promotion from the
subordinate cadre to clerical cadre cannot be taken
an advantage of by the Claimant Union. Therefore,
there is nothing wrong or illegal for the Respondent
in recifying the fixation made incorrectly and re-
covering the amount paid in excess of what is legi-
timately due to Mr. Muthu. That recovery cannot
be considered as hostile or arbitrary. In the Clause
11.1 of the Settlement dated 3-10-78, it is not stated
that washing allowance also to be taken into consi-
deration. In thatclause there is a mention of special
fl(Uowance only. Special Allowance, does no* include
washing allowance. Further in the referred dispute,
the question to be adjudicated is not stated as to
whether the action of the Management in ordering
recovery of amount m ; d fn excess of what it is legitl-
tnaitely due to Sri Muthu is justified or not ? So. the
action of the Management bv correcting the mistake
in the fixation of pav at a later point of time and to
order recovery of the excess amount paid from the
concerned workman cannoi said to be pi recovery not
permissible in law, Bv taking steps for recovery of
the exce«; amount paid to the concerned workman,
hk 1efHfimatf due to ih- snlnrv in h?s clerical cadre
has not at all been reduced bv the Management. So
unrfar such circumstances, it enn he held that the nctfon
of the Management of T^nt of Baroik Madras in
refivinc the pa*r of Sri T Mu+h" <m hi's prnmntion
is Clerk bv e x c l u d e wnshin? allowance is instifHSd
CWicecuientiv. that concerned worTcnrra is not en-
titled to relief craved requestine the Tribunal to Rive
a direction to the Resrxfndent'Bank to restore to Mm
the fitment at Rs. 1,500 oripimHv given to him by
the bank fn the -cale of nav of clerical cadre, ThuF
I answer the point accordingly, L



4540 THE GAZETTE OF INDIA : AUGUST 25, 2001/BHADRA 3,1923 [PART U-^&tC: 3(li)]

6. In the result, an award is passed holding that the
action of the Management of Bank of Baroda, Madras
in refixing the pay of Sri T. Muthu on his promotion
as a Clerk by excluding washing allowance is justified.
The concerned workman is not entitled to any relief.
No cost.

(Dictated to the Stenographer, transcribed and typed
by him, corrected and pronounced by me in the open
court on this day the 26th July, 2001.)

K. KARTHIKEYAN, Presiding Officer

Witnesses Examined:

On either side . None.

DOCUMENTS MARKED.

For I Party|Workman :

Ex. No. Date Description
Wl 19-12-94—Xerox copy ot letter from the

Management to the Petitioner regarding
fixation of pay.

W2 20-12-94—Xerox copy of letter from the
Petitioner to the Management rfgaiding
fixation of pay.

W3 30-12-94—Claimant Union raising the dis-
pute before The Assistant Labour Commis-
sioner (Central) ; Xerox copy).

W4 23-1-95—Xerox copy of reply statement by
the Management to Assistant Labour Com-
missioner (Central).

W5 9-2*95—Xerox copy of rejoinder by the
Claimant Union before Assistant Labour
Commissioner (Central).

W6 23-2-95—Xerox copy of letter from the
Oaimant Union to Assistant Labour Com-
missioner (Central).

W7 Nil—Xerox copy of fitment worked out for
others.

For the IT PartyjManacoment :
Ml 3-10-73—Xerox copy of Memorandum of

Settlement.
M2 10-1-96—Xerox enpy of Memorandum of

Settlement.

New Delhi, the 31st July, 2001

S.O. 2183.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Cen-
tral Government hereby publishes the award of the
Central Government Industrial Tribunal-cum-Labour
Court Chennai, as shown in the Annexure in the
Industrial Dispute between the employers in relation
to the management of Chief General Manager,
Madras Telephones and their workman, which was
received by the Central Government on 31-7-2001.

[No. L-40012/25/97-IR(DU),

No. L-40012/20/97-IR(DU).

No, L-40012/22/97-IR(DU)]
KULDIP RAI VERMA, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT IN-
DUSTRIAL TRIBUNAL-CUM-LABOUR COURT.

CHENNAI

Wednesday, the 27th June, 2001

PRESENT:

K. Karthikeyan, Presiding Officer.

Industrial Dispute Nos. 488, 489 & 490/2001

(Tamil Nadu State Industrial Tribunal I.D. Nos. 57
58 & 59/98)

(In the matter of dispute for adjudication under
section 10(1) (d) and sub-section 2A of Industrial
Disputes Act, 1947 between Workmen S/Sri M.
Selvaraj, A, Subramaniam and K. Muthuveeran and
the Management, the Chief General Manager, Madras

Telephones, Madras.)

BETWEEN

1. Sri M. Selvaraj—I.D. No. 488/2001
2. Sri A. Subramaniam—I.D. No. 489/2001
3. Sri K. Muthuveeran—T.D. No. 490/2001

—I Party/Workmen.

AND

The Chief General Manager,
Madras Telephones,
Madras.

—II Party/Management

APPEARANCE:

For the Workmen—Sri G. Ramachandran (ID
490/2001), Sri R. Ganesan (ID 488 & 489/
2001), Advocates.

For the Management—Sn S. Srinivasan. Addl.
CGSC.

All these three cases cam: up before this Tribu-
nal for final hearing on 31-5-2001. On purusing tho
Claim Statements, Counter Statements and the docu-
ments filed on either side and all the material papers
connected with these cases and upon hearing the
arguments advanced by the learned counsel on,either
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side, and these cases having stood over for ray consi-
deration till this date, this Tribunal passed the fol-
lowing :—

COMMON AWARD

The Government of India, Ministry of Labour in
exercise of powers conferred by clause (d) of sub-
section 1 and sub-section 2 (A) of Section 10 of the
Industrial Disputes Act, 1947, (14 of 1947), have
referred the following disputes for adjudication vide
Orders No. L-40012/25/97-IR(BU) dated 3-3-98,
L-40012120|97-IR(BU) dated 3-3-93 and L-40012|
22/97-IR(BU) dated 3 - 3 - 9 8 : -

THE COMMON SCHEDULE

"Whether the action of the Chief General Mana-
ger, Madras Telephones, in terminating the

Services of S/Shri M. Selvaraj, A. Subra-
maniam and K. Muthuveeran, casual maz-
doors with effect from 3-1-1995, 2-1-1995
and 31-10nl991 respectively is justified?
If not, to what relief these workmen are
entitled ?"

These references have been made earlier to the
Tamil Nadu State Industrial Tribunal, where they
were taken on file as I.D. Nos. 57, 58 and 59/1998
respectively. Both the parties in these disputes entered
appearance through their respective counsel and have
filed their respective Claim Statements and Counter
Statements in that Tribunal itself. When the matter
was taken up for enquiry by that Tribunal the
I Party/Petitioner/Workmen in I.D. No. 488/2001
Sri N. Selvaraj wjas examined as WW1 and exhibits
Wl to W5 were marked by consent of counsel on
either side. The II Party/Management/Respondent's
documents were marked as Ex. Ml to M4. In I.D.
No. 489/2001 (I.D. No. 58/93) documents on cither
side were marked by the consent of counsel on either
side as Ex. Wl to W4 and Ml to MA. In I.D. No.
490/2001 (I.D. No. 59/98) documents were marked
by the consent of counsel on either side here in this
Tribunal as Ex. Wl and W2 and Ml to M5. When
the matter was pending enquiry, as per the orders
of the Central Government these cases were trans-
ferred to the file of this Tribunal for further adjudica-
tion, On receipt of records from the Tamil Nadu
State Industrial Tribunal, these three cases were taken
on file as I.D. Nos. 488, 489 and 490/2001 respec-
tively. On receipt of notice from this Tribunal, both
the parties and the counsel on either side appeared
and prosecuted these cases further. Since the sub-
ject matter of the industrial disputes in all these three
cases as a common one the counsel on either side
have informed this Tribunal that they want to have
a common enquiry for all the three disputes. The
counsel on either side have advanced their respective
arguments.

2. The common case in these industrial disputes
is briefly as follows:—

The Petitioners I Party/Workmen were employed
as casual rnazdoors under the II Party /Management,
the Respondent in these cases, prior to 31-3-1985.
The workman Sri Selvaraj was employed as such for
30 days in July, 29 days ftj August, 29 days in Sep-

tember and 23 days in October, 1984. The petitioner
Sri A. Subramaruam was engaged as casual maz-
door tor 31 days in May and JO days in, June, 1964.
The Petitioner Sri Muthuveeran had worked from
1985 om^ards as a casual mazdoor and on every
year he worked for more thau 260 days in 1989 he
worked for 311 days. So all these Petitioners are en-
titled to be permanently absorbed in regular vacancy.
The Petitioner Sri Selvaraj and the other petitioner
Sri A. Subramaniam were not engaged by the Res-
pondent, after October, 1984 and June, 1984 respec-
tively, due to administrative reasons and subsequently
the Petitioners were directed to appear before the
Respondent/Management and were given, work as
casual mazdoor. The casual labourers from 1991 on-
wards in the case of Sri Selvaraj and March, 1992
onwards hi the case of Sri M. Subramaniam, the Peti-
tioner K. Muthuveeran was subsequently employed
by the Respondent as casual labour from August,
1991. After June, 1993 these petitioners were not
engaged by the Respondent/Management. Since these
workmen have worked more than 240 days prior to
31-3-1985 and subsequently from the year 1992 to
1993 and their services cannot be terminated with-
out any notice or compensation. Since these Petitio-
ners have satisfied the norms of the department, they
should have been confirmed. Further these Petitioners
are entitled to be made permanent, since they were
engaged prior to 31-3-1985 and were worked more
than 240 days of service continuously in a year. The
termination of services of these petitioners amount
to retrenchment and violative of Section 25F of the.
Industrial Disputes Act. Hence, these Petitioners may
be reinstated in service by the Respondent/Manage-
ment with continuity of service and back wages. It
is the further contention of the Petitioner Sri K.
Muthuveeran that by a letter dated 30-3-1985, the
Telephone Department had issued instructions to
stop fresh recruitment and to engaged the casual
labourers who were already served in the department
by giving them temporary status. In that letter under
Clause 5, it is stated that temporary status would be
conferred on all the casual labourers currently em-
ployed and who have rendered continuous service of
at least one year out of which they must have been
engaged for the period of 240 days and that such
conferment of temporary status would be without
reference to the creation/availability of regular
Group D posts,

3. The common averment in the Counter State-
ments of the Respondent are briefly as follows:—

The petitioners have engaged as casual labourers
till 1984 after a long break of seven years they were
re-engaged in October, 1991 and continued to work
;as casual labourers, whenever work Was available
from October, 1991 to June, 1993. To re-engage
casual labourers they have to satisfy the conditions
such as that they should have been initially engaged
prior to 31-3-1985 that they should have worked
at least a minimum of 180 days. All the eligible
casual labourers were directed to enroll in the Head-
quarters office i.e. Staff Relation Section before
15-9-92. The petitioner have failed to enroll them-
selves and thus had shown no interest in regularising
their job. After verification from the headquarters, it
has found that the petitioners have not enrolled as
directed and hence, action were conicmplafe'd tb.sfdjf
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them from work as per departmental rules. There
was intense pressure ftom Class IV Union resulting
in Dhama in front of the chamber of Divisional Engi-
neer, Anna Nagar in July, 1993. Therefore, under
duress and to ease the situation, the petitioners were
asked to work as contingent employee and payment
were mad© through ACG 17. Thus they were conti-
nued in this manner and were offered work till
2-1-1995. Then pursuant to the Chief General Mana-
ger's direction they wfere stopped from work. A com-
prehensive scheme was framed by the Department of
Telecommanication on 7-11-1989 for grant of tempo-
rary status to those casual labourers engaged on
30-3-1985. The Scheme would not apply to tho^e
engaged after 30-3-1985. By a subsequent letter
dated 17-J2-1993, the date was extended upto
22-6-88, Therefore, the persons engaged prior to
22-6-1988 and who continued to work on the date
of the scheme namely 7-11-1989 would aho be con-
sidered for grant of temporary status. Another order
dated 21-10-92 issued by the Department of Tele-
communication, New Delhi provides that dale in ser-
vice upto six months could be considered by Divisio-
nal Engineers in certain circumstances and breaks
upto one year by the Chief General Manager under
certain circumstances. The breaks exceeding one year
should not be condoned by any authority. Applying
these directives, it was seen thst the petitioners
though engaged prior to 30-3-85 was re-engaged after
a break of more than seven years were re-engaged
only in October, 1991. Therefore, the re-engagement
ia October, 1991 was in violation of the Department
of Telecommunication's guidelines. Since the Petitio-
ner did not avail the opportunity given forrcgulari-
sation the- termination of his engagement is not illegal.
A» of now there is no work to accommodate the appli-
cant, hence there are more than 300 persons all casual
labourers already employed on muster roll satisfying
all the stipulated conditions of the department and
satisfying the scheme for granting temporary status
are waiting for regularisation. There i<s no work avail-
able in accommodate the petitioners. Hence, the peti-
tions may be dismissed.

4. The common point for my consideration in tficsc
three industrial disputes is "whether the action of the
Chief General Manager, Madras telephones in ter-
minating the services of the Petitioners as casual maz-
doors with effect from 3-1-1995. 2-1-1995 and
31-10-1991 respectivelv is instilled ? Tf not. to what
relief the concerned workmen are entitled ?"

5. Point.—It is not disputed that the Petitioner Sri
M. Selvaraj, A. Subramaniam were engaged as casual
labourers prior to 31-3-1985. The averment of thoscf
two petitioners in their respective claim statements1

that the Petitioner Sri Selvarai was engaged for 140'
days in the year 1984 and the Petitioner Sri SubrA
maniam was engaged for 61 days in 1984 and boil I
of them were re-enpaped bv the Respondent/Depart-
ment from April, 1992 to Tune, 1993. It is not dis-
puted that these Detitioners have failed to enroll thiem-
stflves with the Headquarters as dibble casual labour-
ers for consideration for grant of temporary static
Further, from the materials tavailable in this cases
both oral and documentary evidence, it is seen that
there was a long brewk between "their initial engage-
ment fs casual labourers trad their re-en esyeement in
the department of about seven years and they were

disengaged as casual labourers from June, 1993 is
only in accordance with the directives of the Depait-
ment of Telecommunications, New Delhi and their
re-engagement in October, 1991 by the department
was in violation of the Department of Telecommuni-
cations, New Delhi's guidelines. Further the averffleirt
of the Respondent/Management in their Counter
Statement that the Petitioners did not avail the oppor-
tunity given for regularisation has not been disputed as
incorrect. So, under such circumstances, the Respon-
dent/Management applying the directives of Depart-
ment of Telecommunication, New Delhi in non-engag-
ing these Petitioners after June, 1993 canilot be con-
sidered as an illegal action. So, the non-engagement
of the Petitioner Sri A. Subramaiiiam and Sri M.
Selvaraj as casual mazdoors with effect from 2-1-95
and 3-1-95 respectively as an action taken by the
Management cannot said to be unjustified. So far as
the Petitioner Sri K. Muthuveeran is concerned he
was engaged as a casual labour initially from 1985
to 1991, from Ex. W2 it is seen that this Petitioner
along with four others were issued an order by the
Respondent/Management da-ted 30-11-89 stating that
their names were struck off from the Muster Roll
from 1-12-89 since they were recruited as casual
labourers after 31-3-1985. From the materials it is
seen thai one such action has been taken by the
Respdt. Management is only as per the direction of
Department of Telecommunication, New Delhi, From
the particulars available in Ex. W4 and W5, it is
seen that what it is mentioned under Exhibit W2 and
W3 order arc correct. The other documents filed by
this Petitioner are only about his rc-engagement by
the department as a casual labourer subsequent to
31-3-1985. So, they are all only in violation of the
directives of the Department of Telecommunication.
New Delhi. Even while deciding the petition by thi'
Petitioner, as O.A. No. 877/95," the Central Adminis-
trative Tribunal, Madras Bench has held that 'the
regularisation rules for the scheme wOuld be appli-
cable to the persons wfho are presently engaged and
to whom no temporary status has been conferred'.
There is an observation in the order itself by the
Central Administrative Tribunal that 'the petitioner
was last engaged only in 1989 and thereafter fof six
vears he had not been engaged and in this situation
the applicant cannot claim either re*en$ragement or
conferment of temporary status or reguJarisation on
the basis of arty fule or regularisation of Scheme.
So, under such circumstances, it is seen that the action
of the Management, the Respondent herein in dis-
engaging this Petitioner Sri Muthnveefan as a casual
mazdoor w.e.f. 31-10-91 is justified.

5. From the materials available in these cases," it
is seen that the non-engagement of these three peti-
tioners after a particular date does not amount to
termination of service. It is not the case of the peti-
tioner that they were ever treated as casual mazdoors
conferred temporary status or they were given em-
ployment temporarily in a permanent post, So, the
question of termination of service does not arise in

ithese cases. Under such circumstances, it is not diffi-
cult to hold that the non-eneagcroent of these Peti-

tioners by the Respondent Telecom Department as
casual labourers from the concerned dates cannot be
considered fts Hn unjustified action taken by the Res-
pondent/Management against these three petitioners.
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"6. The learned "couHsel for the Petitioner while con'
eluding their arguments neither requested this Tribu-
nal that in view of the avefmen: in the Counter
Statement of the Respondent/Management that the
Petitioner cannot be absorbed for any work for want
of work and therp are more than 300 persons all
casual labourers already employed on muster roll who
satisfied all the stipulated conditions of the department
for granting temporary status or waiting for regulari-
sation at least these Petitioners may be ordered to be
included in that Waiting list subscqmyit to the persons
already mentioned in the waiting lists of the depart-
ment for casual labourers regularisation. From the
materials available in these cases, it is seen that these
Petitioners <«|ere re-engaged as casual labourers by
the Telecom Department which was later found to be
a violation of the directives of the Department of
Telecommunications, New Delhi. The mistake com-
mitted by the authorities in the department should
not stand in the way of the Petitioner being included
in the waiting list since they have also put in service
in the department as casual labourers for the consi-
derable period. So under such circumstenoss, I am
of the opinion that it is justifiable to direct the Res-
pondent/Department to include the names of the three
Petitioners also in the Waiting List along with those
persons already mentioned therein and thereby en-
abling these Petitioners to take their chance of get-
ting the job in the Respondent/Telecom Department
as and when the work available at the time their right
to absorb for that post is accrued. Thus, I answer!
the point accordingly.

7. In the result, a common order is passed by pass-
Ing an award holding that the action of the Chief
General Manager, Madras Telephones (in terminat-
ing the services of) in iion-emplovment the Petitioner
Sri M. Selvaraj W.e.f. 3-1-1995". the Petitioner Sri
A. Subramaniam with effect from 2-1-1995 and the
Petitioner Sri K. Muthuveeran with effect from
3V-10-1991 as casual mazdoor is justified. The
II Party/Resptiiident/Management shall include the
names of these Petitioners in the list of people wait
listed for regularis'ation, provided, they satisfy all the
stipulated conditions of the Respondent/Department
and satisfy the Scheme for1 granting temporary status.
No Cost.

(Dictated to the Stenographer, transcribed by him
and corrected and pronounced by me in the open
court on this day the 27th June, 2001).

K. KARTHTKEYAN, Presidinp Officer
I.D. No. 488/2001

Witnesses Examined :
For I Party/Workman : WWl Shri M. Selvaraj
For II Party/M&nagem?nt : None
Documents. Marked :
For the I Party/Workman :
Ex.No. Date Description
Wl 16-04-91 Xerox copy of service parti-

culars of the Petitioner by the
Management.

W2 20-06-91 Xerox copy of appointment order
of the Petitioner by the Manage-
ment.

W3 05:07-93 Xerox copy of working days de-
'tajls issued by the Assistant Engi-
neer (Phones) to the Asstt. Engi-
neer Staff Relations.

W4 31-t(3-95 Xerox topy of certificate issued
by the Sub Divisional Engineer
(Phones) to the Petitioner.

W5 06-03-96 Copy Of judgement of the Cen-
tral Administrative Tribunal,
Madras Bench in O.A. No. 350/95.

For the II Party/Management :
Ex.No.Date Description
Ml 30-03-85 Xerox copy of letter No. 270/6/84-

STN regarding casual latour
engagement.

M2 07-11-89 Xerox copy of circuhir No 269-
10/B8-STN regarding grant of
temporary. 'Status to casual
labourers and rcgularisation
scheme.

M3 21-10-92 Xerox copy of Circular No. 269-
3/92-STN of Assistant Director
General (STN).

M4 17-12-93 Xerox copy of circular of Asslt.
Director General No. 269-4/93-
STN II regarding grant of tem-
porary, Status and regularization
scheme, 1989 to casual labourers.
I.D. No. 489/2001.

Witnesses Examined . None
Documents Marked :
Ex.No. Date Description
Wl 18-1-88 Xcyoxcopy of service cerdfica'c

issued to the Petitioner.
W2 05-07-93 Xerox copy of working days

details issued by the Assistant
Engineer (Phones) to the Asst .
Engineer Staff Relations.

W3 • 31-03-95 Xerox copy of certificate issued
by the Sub Divisional Engi neer
(Phones) to the Petitioner.

W4 06-03-9$ Copy of ju^oment of the Cen-
tral Administrate Trirunal,
Madras Bonch in O.A. No, 350/95

For the II Party/Management :
Ex.No. Date Description
Ml 30-03-85 Xerox copy of letter No. 270/6/84-

STN regarding casual labour en-
gagement.

M2 07-11-89 Xeiox copy of circular No. 269-
10/89-STN regarding grant of
temporary status to casual
labourers and regularisation scheme

\>
M3 21-10-92 Xerox copy of Circular No.269-

3/92- STN of Assistant Director
General (STN).

M4 17-12-93 Xerox copy of circular of Asstr.
Director General No. 269-4/93-
STN II regarding grant rf tem-
porary Status and regularisation
scheme, 1989 to casual labourers
I.D. No. 490/2001

Witnesses Examined ; Note
Documents Marked :
Ex.No. ©ate Description
Wl 23-V2-88 Xerox edgy Oflcttef No. AM(S)>

lA/gS-89/V/96 regarding tPSsQtP*
tion of casual labourers.
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W2 30-11-89 Xerox copy of letter No. JNCN/
C.7/89-90-116 regarding casual
labourer-stoppage.

W3 02-01-89 Xerox copy of letter from the
Asstt- Engineer, Madras Tele-
phones to Sri K. Muthuveeran.

W4 25-04-86 Copy of certificate issued by Assis-
tant Engineer (Phones) to the
Petitioner.

W5 31-07-86 Copy of certificates issued by
Assistant Engineer (Phones) to
the Petitioner-

W6 07-02-91 Copy of certificates issued by
Assistant Engineer (Phones) to
the Petitioner.

W7 07-03-90 Copy of Service of the Petitioner
issued by the Management.

W8 10-05-91 Copy of letter No. D E / A D Y / E .
15/91-92 From the Divisional
Engineer, Madras Telephones to
the A.O.M., Madras Telephones.

W9 29-07-91 Xerox copy of appointment *
order of the Petitioner issued by
the Management

W10 16-08-95 XerS* copy of judgement Of the
Central Administrative Tribunal
Madras Bench in O.A. 877/95.

For the II Party/Management :
Ex. No. Date Description
Ml 18-11-88 Xerox copy of letter No. 269-29/87-

STN regarding regularisation of
casual labour.

M2 19-08-92 Xerox copy of letter No. AST
NFTE/AITEEULS & CLIV/ADS/
92/12^regarding hunger strike..

M3 21-10-92 Xerox copy of Circular No. 269-
3/92-STN of Assistant Director
General (STN).

M4 17-12-93 Xorox copy of circular of As»tt.
Director General No. 269/4/93-
STN II regarding grant of tem-
porary Status and rogularisation
scheme, 1989 to casual labourers.

M5 NIL Bio Data with declaration^ by the
Petitioner.

in the Industrial Dispute between the employers in
relation to the management of Department of Post,
Rail Mail Service and their workman, which was
received by the Central Government on 3-7-2001.

[No. L-40012|105|90-IR(PU)]
KULDIP RA1 VERMA, Desk Officer

ANNEXURE
BEFORE THE CEN1RAL GOVERNMENT
INDUSTRIAL TR1BUNAL-CUM-LABOUR

COURT, BANGALORE
Dated : 5 th July, 2001.
PRESENT :

Hon'blc V. N. Kulkarni, Presiding Officer,
C. R, No. 4191

L Party :
Sri Annarao,
S.o Baswanappa Allur
C|o Ramesh Yergol. Advocate.
Sangameswannagar,
Gulbarga Post,
Kaniataka.
II Party :
1. The Supdt. of Rail Muil .Service,

Hubli Division,
Hubii-580 028

2. The Sub-Record Oflker.
RMS Sub-record Office,
Station Area,
Gulbargi (Karnataka).

APPEARANCES :
I Party : K. Appa Rao, Advocate.
II Party : J, M. Riazuddin, Advocate.

AWARD
1. The Central Government by exercising the

powers conferred by Clause (d) of Sub-section (1)
and Sub-section 2A of the Section 10 of the Indus-
trial Disputes Act, 1947 haj referred this dispute
vide Order No. L-400J2|105|90-IR(DU) dated
23|31-1-1991 for adjudication on the following
schedule.

SCHEDULE
"Whether the action on the part of the Depart-

ment of Posts, Rail Mad Service, Hubli
Division, Hubli in terminating the services
of Shri Annarao, S|o Baswanappa Allur,
Ex. EDMM casual labour is justified ? If
not, to what relief the workman is entitled
to?"

2. I party was working with the II party. His ser-
vices were terminated and therefore, this Industrial
dispute is raised.

3. Parties appeared and filed claim and counter
statement respectively.

4-. The case of the I party is that, he joined the
services of the II party on 2-3-79 and since then he
worked with the II party at Railway Mail Service,
Sub Record Office, Station Area, Gulbarga continu-
ously upto MO-1989.

5. It is the further case of the I party that he was
entrusted with the work of facing the letter and also
work as E.D, bringing bags etc. He was

New Delhi, the 31st July, 2001
S.O. 2184.—In pursuance of Section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the
Central Government hereby publishes the award of
the Central Crovernnient Industrial Trihunal-cum-
Labour Court Bangalore as shown in the Annexure
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paid Rs. 30.00 per dn\ and his last pay was
Rs. 1300.00 per month.

6. It is the further case of the party that he work-
ed as Class IV category foi 10 years and II party
for no reason terminated his service on 1-10-89 and
therefore the I party has prayed to pass award in
his favour.

7. The case of the II party in brief is as follows.

8. The dispute is not maintainable as stated in
para 2 of the Counter. There are no terms and
conditions of the services between the I party and
IT party and this court has no jurisdiction with this
dispute.

9. It is the further case cf the Management that
this employee is not a permanent employee. I party
gets employed as an substitute in the leave vacancy
of the regular candidate,1; and gets disengaged when
regular worker comes back to duty. The I party
was not a permanent employee and he was an out-
sider and he has not worked continuously. The case
of the I party is not correct and therefore the refe-
rence be rejected.

10. It is seen from the iecords that the manage-
ment has not examined any witness. The I party
workman got examined as WW 1 and the documents
were as marked two exhibits. He says that he was
working as ED in the beginning and there after he
worked as Class IV. In his cross-examination he
says that he worked in 1991 as ED. He has no
order to say that he was appointed at Class IV with
the management. The learned counsel for the mana-
gement vehamentally argued that in view of the deci-
sion of the Hon'ble Apex Court, in Civil Appeal No.
3385-86 of 1096 the ED agent are covered by the
statutory regulation and these employees were civil
servants regulated, by these conduct rules and they
arc not workman attracting the provisions of the
Industrial Disputes Act. Keeping in mind the
principles held in the above decision of the Hon'ble
Apex Court, the- I p'rty has no case on merit. The
I party however tried to establish in his evidence
that he also worked as Class IV servant, but his
evidence is not believable because he says in his
cross-examination that he also worked as Class IV
servant, but he has no appointment order. The docu-
ments filed by I party are not clear and on the other
hnnd they only show he was working as ED. Having
considering this, I pass the following order :

ORDER

Reference is rejected.

(Dictated to the L.D.C. transcribed by him, cor-
rected and signed by me on 5th July, 2001).

V. N. KULKARNI, Presiding Officer

New Delhi, the 1st August, 2001

S.O. 2185.—In pursuance of Section 17 of the In-
dustrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the Cen-
tral Government Industrial Tribunal-cum-Labour
Court, Lucknow as shown in the Annexure in the In-
dustrial Dispute between the employers in relation to
the management of Sr. Superintendent of Post Offices
and their workman, which was received by the Cen-
tral Government on 1-8-2001.

[No. L-40012/229/99-IR(DU)]

KULDIP RAI VERMA, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TR1BUNAL-CUM-LABOUR

COURT, LUCKNOW

Presiding Officer : Rudresh Kumar.

ADJUDICATION

I.D. No. 29/99

Ref. No. L-40012|229|99jIR(DU) Dated 29-10-99

BETWEEN

Ashok Kumar Sharma.
ED Packer as substitute H. No. 17/496,
Sector 17, Indira Nagar,
Lucknow.

AND

The Sr. Superintendent of Post Office?.
Lucknow Division, Lucknow.
New Hyderabad.
Lucknow,

AWARD

By reference No. L-40O12!229|99|TR(DU) da'ed
29-10-99, the Central Government in the Ministry of
Labour, in exercise of powers conferred by clause (d)
of sub-section (1) and sub-section 2(A) of Section
10 of the Industrial Dispute Act, 1947 made over this
industrial dispute to adjudicate regularization of the
workman on the post of ED Packer. Later, the refer-
ence was amended by substituting the work 'regulari-
zation' by 'reinstatement' vide corrigendum letter dated
23-2-2000. The amended reference is produced
hereunder :

"Whether the demand of Shri Ashok Kumar ED
Packer that he may be reinstated to the post
of ED Packer is justified 7 If so, what relief

he is entitled and from which date ?"

1, The workman Ashok Kumar Sharma has sought
reinstatement on the post of ED -Packer, basing his
claim on continuous working for more than 240 days
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Kumar Shanqa was working as substitute on Ins re$-
ponsi&ilily and on his joining, bis (workman) duties
ceased. This letter is in shape of information to the
management, is, sufficient to indicate the status of the
workman. A substitute is not casual labour on daily
wageft The period of working has no relevance in the
case of substitute which works simply on the respon-
sibility and mercy of the person who engaged him.
The rules accord sanction to the ED Packer to engage
his own substitute but dotes not give right to the subs-
titute to claim the post. In the given circumstances
there is no evidence on the record to state that tfce
workman was entitled to be reinstated on the basis
of his having worked as substitute ED Pucker. The
workman was not a daily wages employee and was
only wrking as substitute as per service rules of Postal
and Extra Departmental Staff. In the fact? and cir-
cumstances of the case, the provision of Section 25-F
is not applicable. Accordingly, the workman is not
entitled to claim reinstatement as EDP on the basis
of continuous service for more than 240 days.

6. Thus, the workman Ashok Kumar Sbarraa is not
entitled to reinstatement' as discussed above.

7. Award accordingly.
Lucknow.
23-7-2001.

RUDRESH KUMAR, Presiding Offiwr

as. substitute ED Packor at Bakshi Ka Talab post
office, Lucknow, It is averred in the claim statement
that he was engaged as substitute by one Ram Kumar,
ED Packer, then posted at Bakshi Ka Talab post
office, Lucknow and worked there from time to time
in between the period 3-10-94 to 24-12-97. As he
completed more than 240 days continuous service so
is entitled to the said post, having fallen vacant on
promotion of. Ram Kumar in group 'D' post. The
management instead of regularizing him to the said
post, allegedly,,, terminated his services w.ei. ?4-Jt2-97.
This action of the management is impunged in the
present industrial dispute.

2. The management has denied claim of the work-
man. It is adjnitted that Ashok Kumar Sharma was
Engaged by Ram Kumar on his own responsibility
during the period he was on leave or otherwise. Jle
was never engaged by the department nor he is entitled
to lay claim to the post. The rules for appointment
of ED Packer staff, leave and their promotion etc. per-
mits EDPs to engage their substitute on his full res-
ponsibility as short gap arrangement, but does not
entitle such substitute to claim the post of ED Packer,
as a matter pi right. The post of ED Packer is filled
by way of selection. The rules prescribe educational
and other eligibility criteria. Merely because Ashok
Kumar Shatrma was engaged as substituted by Ram
Kumar, he will not be entitled to the post.

3. The management asserted further that Ashok
Kumar Sharma was not engaged by the competent
authority nor he was terminated by any order. Since
he was working as substitute at the, place of Ram
Kumar on his responsibility, he ceased to be substitute
on his resuming duty. The post of ED Packer, Bakshi
Ka Talab, was filled by selection. Since ?4-10-98, the
post is not vacant.

4. There are no material on record to give infer-
ence that the workman v\ as engaged by the depart-
ment. In fact, the workman himself admitted that he
was working as substitute of the Ram Kumar. Hfc
has not come with the facts of having been selected
by the management or engaged as substitute by some
competent authority. Rules applicable to ED Packer

permits engagement of a substitute by the Ed Packers
. when he prqeeeds o>n leave. Such engagements are total-

ly on the responsibility of the ED Packers A person
lent authority. Rules applicable to ED Packer permits
engagement of a substitute by the ED Packets when
he proceeds on leave. Such engagements are totally
on the responsibility of ihe ED Packers. A person
cneaeed as a substitute can not claim right to the
post on the basis of continuous working. The status of
workman has never been that of the casual labour
ensued by the department. According to his own
S k was engaged by Ram Kumar. No material
is on record toindicate that the Workman was termi-
nated hy the competent authority. He was engaged by
Ram Kumar and ceased to be <o, on i o « ^ b
him This private arrangement is- permissible under
rXes, and does not provide legal entitlement to such
substitute.

5 The management has ffledlett^otR^Kufjar
tort2&3SWScb êcJflcaUy mention that Ashok

New Delhi, the 1st August, 2001

SO 2186—la pursuance of Section 17 of the In-
dustrial Dispute Act, 1947 (14 of 1947), the Cen-
ral Government hereby publishes the award of the
-entail Government Industrial Tribunal-cum-Labour
~ourt Batngalore as shown in tho Annexure in the
Industrial Dispute between the employers in relation
Q the management of Aeronautical Development
Establishment and their workman, which was received
ty the Central Government on 1-8-2001.

(Ife, L,14012|16|95rlR(DU)]

T&fc&W* fcAS VERMA,. P # * Officer
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR

COURT, "SHRAM SADAN"
III Main, III Cross, II Phase, Tumkur Road,

Yeshwanthpur, Bangalore,

Dated : 25th July, 2001

PRESENT :

HonT>Ie Shri V. N. Kulkarnl, B.Com. LLB.,
Presiidng Officer.

CGIT-CUM-LABOUR COURT,
BANGALORE

C.R. No. 86|97

General Secretary,
Indian Employees Union,
No. 58, 1 Stage, 1 Floor,
V phase, West of Chord Road,
Rajajinagar,
Bangalore-560 044
(Advocate-Shri N. G. Padukhc)

II PARTY
The Administrative Officer,
Aeronautical Development
Establishment,
C. V. Ramannagar,
Bangalore-560 093
(Advocate-Shri B. P. Puttasiddalah).

AWARD

1. The Central Government by exercising the
powers conerred by clause (d) of sub-section 2A of
the Section 10 of the Industrial Disputes Act, 1947
has referred This dispute vide order No. L-14O12|16|
95-IR(DU) dated 30-11-95 for adjudication on the
following schedule:

SCHEDULE

"Whether the activities of the Management of
Aeronautical Development Establishment,
Bangalore would constitute an "Industry"
under the Industrial Dispute Act rind, if so,
whether the action of the Management of
Aeronautical Development Establishment,
Bangalore in terminating the services of
Shri C. P. Umashankar, H. Louis, K.
Chandrappal and P. K. Ranganathan is
Iepal and justified ? Tf not to what relief
are the workmen entitled 7"

2. Four wcWkmen are represented by General
Secretary, Employees Union, Bangalore. They are
working RS Tradesman Work for the period from
3-I2-19R6 to 20-10-1989, 3-2-1987 to 29-10-1989
20-9-1987 to 20-10-1989 Pnd 1-3-1986 to 20-10-1989
and they were asked not fo corns for duty therefore,
dispute is raised.

3. Parties appeared and1 filed Oaim Statement and
Counter resnec^vely.
2W GT/T01--17 '

4. The case of the first party workmen in brief are
narrated a$ under:

5. The first party workmen, namely Shri C. P.
Umashankar, Sri H. Lioufe, Shri K. Chandrappa

and Shri P. K. Ranganathan were vorking a|s
'Tradesman work' for the period from 3-12-1986 to
20-10-1989, 3-2-1987 to 29-10-1989, 20-9-1987
to 20-10-1989 and 3-3-1986 to 20-10-1989 with the
second party.

6. It is the further case that on 20-10-1989 they
were asked not to come for duties stating that they
will be given regular appointment after their names
are sponsored by the Employment Exchange in the
first week of November 1989. The workmen did
not receive any communication and came to know
that the Employment Exchange will not sponsor
their names unless requisitioned by the second party.

7. It is the further case of the workmen that they
issued legal notice dated 10-11-1989 informed the
6econd papty that they are ready and willing to Join
the duties. But the management did not take them
for duty and the action of the management in termi-
nating the services of the first party workmen is nothing
but retrenchment and the management having not
complied with the mandatory provisions of law
pertaining to retrenchment, the termination is un-
justice because provisions of Section 25F (a&b) of
the ID Act were not complied1 and the workmen are
deprived of all benefits. The Workmen for these
reasons have prayed to pass award in their fafvour.

8. The case of the Second party in brief is as
follows:

9. The reference has no merit The mam conten-
tion of the Second Party is that the Second Party
is not an Industry and therefore the question of
termination etc. does not arise at all.

10. It is the further case of the management that
the workmen were engaged as Casual Labourer and
not as Tradesmafn work and the engagement was
purely of casual nature and the payments were made
to them on week to week basis. They were not
regular employees.

11. It is the further case of the management that
no assurance was given to the individuals for their
appointments because no person can be given ap-
pointments against any ground ' C or T>' posts unlesi
he fulfills the qualitative requirements ss per recruit-
ment rules and eet sponsored bv the Employment
Exchange and selected by the Selection Committee.

12. It is the further case of the matnapement that
one of their sister establishment i.e. GTRE at
Bans'alore also do not constitute Tndustrv as defined
in the Industrial Dispute Act as its functions are of
sovereign nature as per Government of Tnrtin Minis-
try (t Labour letter No. L-42012'5a'RS-D2rb'» da'ed
19-11-1990. The mplnapement for these reasons has
pr?vrrt tr> rejee* the reference.

13. It is .seen from ibe records that on behalf of
'he manapement MW1 is examfned, Arajmt this
<;Tin p K. Ranmrna+hnna is examine PS WW1 on
Vhalf of 'he workmen. After the clo«e of the evi-
dence 1 hffvc heard both sides in detail.
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14 It is seen from the records that in the instant
case the court by its order dated 14th September,
11^9 in all these cases namely CR. No 86|97, 95|97,
96|<?7, 97J97, 98|97, 99|97 and 10O|97 has held that
liiQ Second party is an Industry.

l^.'lji view of his finding, now the contention of
the management that it is not an Industry has no
mcrh and the secoud party management is an
Industry.

1 6. According to the evidence of MW1 the first
pmfy workmen were appointed as Tradesman Work
and were paid remuneration on weekly basis. He
also says that recruitment rules were changed and
there was a direction to regularise this category of
workman who have fulfilcd the conditions laid down
and 'here workmen were not coming under the rules
prescribed, so they have stopped coming to the work.
MW1 adnrfs in his cross examination that these
workmen were toJd not to eome to duty w c.f.
20-10-1989. He also admits that the names shown
>'n *hc Application at para No. 3 were regularised.

17. With this cross examination it is cleair that
these workmen were appointed as Tradesman work.
A duiiitedly no compensation was paid and the man-
datory provisions of TD Act Were not complied. No
charre sheet was jriven to these workmen and there
is no enquiry against these Workmen.

18. Tt is clear that the management was acted
il'ssrally without complying the mandatory provisions.
MW1 ic IOJO admitted that some similar workmen
were repxilarised There is no explanaj'ion from the
natia^emcnt as to why these workmen were not regu-
Lir'"sed. MW1 further savs in h;s cross examination
that no di-V" not know the qualifications of the first
party Workmen, The management has not piven
oo'wtunitv to consider *he case of the workmen for
rrtmb^'iation. MW1 has adm'ttpd in his cross exami-
^nt'nn tint they have nof paid any compensation. He
has viluntered and statfid th?t it was not necessary
I,,,- ti,?tv> fc n o truth in this.

19. We have the evidence of WWl who has given
"vjdmce on behalf of himself and other workmen.
He vys in his evidence that the second issued any
notice or pa;d ?ny compensation. He says in his
cro-s examination that he studied upto 8th standard
rind other workmen ai-c also educated.

°f) Tn my ooinion the, refusal is not legal. The
lo-n'r'vj counsel for the first T"rtv vehemently arpued
( Vt fhv* nilfs r-1;ecT bv fhe management are detailed
in Vf'cr ditcd 1^-1"-90 and refus-il nf dutv to these
"/rnkTiT-n w in the letter daTd 20-12-89. The rules
irp not ivnlirD^e p|nd the nin^perrir'nt is not notified
\r> rrfnf i r +o rivs ^vork without rornpl^n'n^ the TITO-
I'isiir/j ,T.f p/»fion i 5 F f ' i ^ b 1 " f th-- TD Act. There
ir T"i me'-* in tb'<! "uhm'^simi mad^ h\ ^he manace-
rnpnt f-if r>"f"irir>m of ^erfi>n ?*) Ffn)W>l QTP not

21 y^ccordir>fr *o The matenii before us "thfse VTI-V-
rr\nn ir-p ^is^ miaiiflcd n^ fhf rerhiitmfnt rul^s dated
14-12-QOafe hot r^nlioibie to these.wnrVmRi'ri^rainie
tVv ire +i$far:r,r,*j*'* o i ^0-12-f") T-'thnMt i^v f'l^ifi-

22. The learned counsel for the first party relied
following decisions:

0) AIR 1988 SC37

(ii) 1989 (2) LLJ-110

(lii) Full Bench Judgement (CAT) Vol-2

(iv) 1999(1)LLJ 1012 Paras 5 & 8.

(v) 1985(2) SOC 136 Para 15

(vi) 1985 LIC 1733 Paras 7 & 8

(vii) AIR 1968 SC 11413 Para 5

(viii) 1982(2) SCC (L&S) 42

(ix) 1950 LLJ 921 Page 948

23. I have read all the decisions carefully. Keeping
in mind the principles held in the above decisions
and the fact that the management has illegally refused
to give work to these workmen, I am of the opinion
that there is merit in the dispute- and the action of
the management is not legal and justified.

24. I have given my best consideration' to the
decisions relied by the first party workmen and the
facts of the case, I am of the opinion that the action
of the management is illegal. Accordingly T proceed to
pass the following order :

ORDER

The reference is partly allowed and the manage-
ment is directed to reinstate the first party workmen
from the date of their dismissal ?nd regularise them
as per rules. In the given circumstances no back wages
are allowed,

(Dictated to PA transcribed bv her corrected and
signed by me on 25th luly 2001).

V. N. KULKARNI, Presiding Officer

New Delhi, the 1st August, 2001

S.O. 2187.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947). the Cen-
tral Government hereby publishes the awfjrj of the
Central Government THustrial Tribunal-cum-
Labour Court, Chennai, as shown in the Annexure
in the Industrial Dispute between the employers in
r-Intion to the management of Superintendent of
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Post Offices and their workman, which was received
by the Central Government on 1-8-2001.

[No. L-40012/S2/98-IR(DU)]

KULDIP RAI VERMA, Desk Officer

ANNEXURE

.BEFORE THE CENTRAL GOVERNMENT IN-
DUSTRIAL TRIBUNAL-CUM-LABOUR COURT,

CHENNAI

Tuesday, the 26th June, 2001

PRESENT :

K. KARTHIKEYAN, Presiding OTiccr

Industrial Dispute No. 90/200 L

(Tamil Nadu State Industrial Tribunal,
I.D. No. 42/99)

(In the matter of the dispute for adjudication under
clause (d) of sub-section (1) and sub-section 2(A)
of Section 10 of the Industrial Disputes Act, 1947
(14 of 1947), between the Workman Shri B. Pahni-
velu and the Management of the Superintendent of
Post Offices, Nagapattinam)

BETWEEN

Sri B. Palanivelu . . I Party/Workman

AND

The Superintendent of Post Offices,

Nagapattinam. . . .II Party/Management

APPEARANCE:

For the Workman—M/s. Jothivami. G. V.
Kasturi, Advocates.

For the Management—Sri M. K. Jeyakaran,
Advocate.

The Government of India, Ministry of Laboar in
cisc of powers conferred by clause (d) of sub-
Lon (1) and sub-section 2(A) of Section 10 of
istrial Dispute Act, 1947 (14 of 1947), have re-
d̂ the concerned Industrial Dispute for adjudica-
vide Order No. L-40012/82/98/IR(DU), dated

»-1999.

his reference has been made earlier to the Tamil
u Industrial Tribunal, where it was taken on file
LD. No. 42/99. When the matter was pending
liry in that Tribunal, the Government of Tndia,
istry of Labour was pleased to order transfer
his case from that Tribunal to this Tribunal for
idication. On receipt of records from that Tri-
al, the case has been taken on fi,le has I.D. No.
2001 and notices were sent to the counsel on
rd on either side, informing them about the trans-
of this case to this Tribunal, with a direction to
:ar before this Tribunal on 30-1-2001. On receipt
lotice from this Tribunal, counsel on either side
; not present with their respective parties. As
e was n.o- representation on cither side, again
:es were ordered to be sent to the counsel on
rd on cither side by registered post with acknow-

ledgement "due for the heanng 13-2-2001. .On that
day and also on the subsequent dates of herring,
both the parties to the dispute weie not present. The
Claim Statement of the I Pcrty/Workman was filed
on 20-6-2000 before the Tamil NaJu Slate IntUisirnil
Tribunal, though the counsel for the J Party ''Claimant
entered appearance on 15-6-1999 itself. WhiMi the
matter w)as pending there, for the II Forty to file
the Counter Statement after gi.r.ting time on
20-6-2000 and the same was extended fiom time to
time, the Counter Statement of the II Party/Man-
agement was not filed before that Tribunal, until it
was transferred to the file of (his Tribunal. Even
after the transfer of this case to thij Tribunal and the
time for filing Counter Statement fV-ir the II Party
was extended from time to time, no Counter State-
ment was filed, till 25-4-2001. Having found that
the II Party/Management has not chosen to fib the
Counter Statement, the case was adjourned to
13-5-2001 for further proceedings in this matter.

2. When the matter was taken up fW eaquiry en
16-5-2001 and to proceed further i i \hz absence of
the Counter Statement of the ft Pnr*" 'Mnn"jjemcnt
on the request of the counsel for the I Party, the
matter was adjourned to 30-5-2001. Then at the
request of the counsel for the I'Party, the matter wrs
adjourned to 11-6-2001. On that Jay, the argument?
advanced by the learned counsel for the I Party/
Claimant was heard.

3. After perusing the Claim Statement of the
I Party/Workman and other material papers on re-
cord and upon hearing the learned counsel for the
I Party/Petitioner in respect of the claim made by
the I Party Workmen in this industrial dispute a"
referred by the Government in the above mentioned
order of reference and the matter having stood over
till this date for consideration, this Tribunal has
passed the following:—

AWARD

4. The Industrial Dispute referred to in the above
ordered of reference by the Central Government for
adjudication by this Tribunal is as follows:—

"Whether the action of the Management of
Superintendent of Post OTices, Nnjrapat-
tinam Division, Nigapattin^in in teiminatinc;
the services of Shri B. Palanivelu from the
post of EDDAIEDPKR is legal and notified?
If not, to what relief the worjqnan is
entitled ?"

5. Thie brief facts of the industrial dispute- raised
by the I Party/Claimant againsr the If Prr^ 'Man-
agement, the Superintendent of Post Offices, Kaga-
pattinam are as follows :--

This.I Party/Workman Sri-B. Palanivelu (here-
inafter referred to as Petitioner) w s appointed as a
part-time contingent water corricr on ? 1-2-1992 bv
the Sub-Postmaster, --Kflr̂ tkal by a. memo dated
20-2-1992. The Petitioner served in tin© departnent
as part-time water carrier from 21-2-1997. Prior to
that he^was employed as substitute E.D. Apvnt from
the year 1989 to 1991. His name was ircl '^r! i<i
the dovetailed hst as EDAS a^'n'fmg ab^r-ilstt



4550 THE GAZETTE OF INDIA : AUGUST 25, 2001/BHADRA 3, 1923 [PART H—SEC. 30i)]

While he was working as contingent water carrier at
Karaikal, the sub Divisional Inspector (Posts),
Karaikal appointed him as Extra Departmental Mail
Carrier at Varichikudi on 24-11-95 in the vacancy,
where the regular incumbent has been transferred to
Kurumbakaram. The Petitioner was appointed so by
oral orders. The Pay and allowances were drawn in
th© name of the Petitioner through acquittance rolls.
He w|as working there in that Station as EDMC till
30-3-1997. Subsequenlly, he was transferred to Karai-
kal Bazar as E.D. Packer. He worked there till
25-5-1997, when he was terminated from service.
As such, th» Petitioner had continuously employed
as E.D. Agent defect from 24-11-95 to 25-5-97 con-
tinuously and without any break. The Respondent
has not issued any notice or orders, while terminat-
ing the services of the Petitioner as E.D. Packer,
Karaikal Bazar, Oral orders only was passed for his
termination of his service, without giving any notice
or show cause notice or affording any opportunity. It
is in violation of the principles of natural justice
and a violation of Section 25F of the Industrial Dis-
putes Act, 1947. The Petitioner has served in ihe
p.eppondent/DepaJtmicnt for more than 240 days
Jin a clear vacancy and as such he is entitled for the
"privileges enunciated under the Industrial Dispute
Act, since he being the workman as denned under
section 25B of the Act. The Petitioner was drawing
Rs. 420 plus D.A, and other allowances, while work-
ing as E.D. Agent. At no point of time, he was issued
with any memo, warning or reprimand in the dis-
charge of his duties and came to the adverse notice
of his superiors. Challenging the illegal termination,
the Petitioner has filed a petttion before the Regional
.Labour Comm£ssioneir (jCentral), which has been
ended in failure and on his submission of failure of
conciliation report this reference has been made by
the Ministry of Labour as an industrial dispute for
adjudication by this Tribunal. Hence, this Tribunal
may be pleased to pass an award, setting aside the
oral order of termination of service of the Petitioner
and direct the Respondent/Management to reinstate
the Petitioner In service as Extra Departmental Pac-
ker, Karaikal Bazar with all attendant service and
monetary benefits.

6. As the II Party/Management, the Respondent
herein has not chosen to file any Counter and the
learned counsel for the I Party/Workman, the Peti-
tioner has chosen to advance her argument without
any oral and documentary evidence in support of
the averments in the Claim Statement of the I Party/
Workman, this Tribunal has decided this matter with
the available materials in this case.

7. The point for consideration is—

"Whether the daim made by the Petitioner/
Workman that the action of the Manage-
ment of Superintendent of Post Offices,
Nagapattinam Division in terminating the-
services of the Petitioner from the post of
EDDA/EDPKR is illegal and unjustified
has been established ? If so, to what relief
the Petitioner is entitled?"

Point—It is a specific .erverments of the Peti-
tioner in his Claim Statement that prior to 21-2-1992
he was employed as substitute E.D. Agent from the

year 1989 to 1991 and in pursuance of the same,
his name was included in the dovetailed fist of EDAs
awaiting absorption. For this specific averment about
prior employment of the Petitioner in the Respon-
dent Department, neither oral nor documentary evi-
dence is available on the side of the Petitioner in
this case as a substantial one. Further, no particulars
about his prior service between 1989 to 1991 has
been given in the Claim Statement as the post in
which he was working and the place and the period
of which he was working. No evidence worth the
credit has been let in by the Petitioner to accept his
everment that hi* name was included in the dovetail-
ed list of EDAs awaiting absorption. The Claim
Statement is bereft of particulars in respect of the
date ort which the alleged inclusion of the Petitioner's
name in the dovetailed list and dso his number in
that list of people awaiting absorption.

8. Though it is averred in the Claim Statement
that the Petitioner w(as appointed as part-time con-
tingent water carrier on 21-2-1992, by a memo dated
20-2-1992 by the Sub-Postmaster Karaikal, no
document as copy of the memo has been filed into
Court. Further for the averment that his pay and
allowances were drawn in his name through acquit-
tance rolls also has not been proved by way of any
acceptable evidence. From the entire averments in
the Claim Statement of the Petitioner, it is seen that
he has not been employed by the Respondent/De-
partment to any vacant post of regular employee by
adopting the procedure in the department for such
appointment. It is not his version that he was a
candidate sponsored by the Employment Exchange
for a specific vacancy of the post in the Respondent/
Department. On the other hand, it is his admitted
version that he was working as a contingent water
carrier. So under such circumstances, it is clearly
seen that the alleged employment of this Petitioner
by the Respondent/Department can only at the best
a stop gap arrangement and not a permanent or
semi-permanent appointment. The very fact that the
Petitioner was not issued any written order of ap-
pointment Or written order of termination of service
shows that his services were utilized by the depart-
ment temporarily as and when it was required. Fur-
ther except the averment in the Claim Statement, no
material evidence is placed before this Tribunal to
show that this Petitioner had continuously employed
as ED agent from 24-11-°5 to 25-5-97 without any
break. So, the Petitioner's averment in his Claim,
Stiatement that -he served the Respondent/Depart-
ment for more than 240 days in a clear vacancy
and as such he is entitled for the privileges enunciated
under the Industrial Disputes Act aM his termina-
tion of service is in violation of Section 25F of the
Industrial Act, 1947, cannot be accepted as correct.
So under such circumstances, this Tribunal can
easily come to the conclusion that the claim made
by the Petitioner has not been established to grant
the relief prayed for. Thus, the point is answered
accordingly.

9. In the result, an award is passed holding that
the alleged action of the Management in terminating
the alleged services of the Petitioner/Workman in the
post of EDDA/EDPKR is lega] and justified and
hence, the concerned workman h not entitled .to
any relief No Cost.
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(Dictated to the Stenographer, transcribed and typed
by him, corrected and pronounced by me in the
open court on this day the 26th June, 2001).

K. KXRTfflKEYAN, Presiding Officer

Witnesses Examined:
On either side : None.

Documents Marked:
On cither side : Nil.

New Delhi, the 1st August, 2001

S.O 2188.—In pursuance of Section 17 of the In-
dustrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the Cen-
tral Government Industrial Tribunal-cum-Labour
Court, Bangalore as shown in the Annexure in the
Industrial Dispute between the employers in relation
to the management of Central Provident Fund Com-
missioner and their workmen, which was received by
the Central Government on 1-8-2001.

[No. L-42011/12/96-IR(DU)]

KULDIP RAI VERMA, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURT, 'SHRAM SADAN', III MAIN, III

CROSS, II PHASE, TUMKUR ROAD,
YESHWANTHPUR, BANGALORE

Dated, 18th July, 2001

PRESENT:
HonTrie Shri V. N. Kulkarni. B. Com., LLB.,
Presiding Officer,
CGrr-Cum-Labotir Court,
Bangalore.

C.R. No. 263/97

I PARTY

The Secretary General,
All India Employees Provident Fund,
Staff Federation,
r|o No. 53, K.H.B. Colony (MIG),
Bangalqre-560079.
(Advocate—Shri B. Rama KhaiVy)

n PARTY
The Central Provident Fund Commissioner,
No. 14, Hudco Vishala, Bhikaji Caroa
Place,
New Delhi.
(Advocate—Shri Harikrishna S. Holla)

. AWARD .
1. The Central Government by exercising the

powers conferred by clause (d) of Sub-sectidn 2 A
of Section 10 of the Industrial Disputes Act, 1947 has
referred this dispute vide order No. L-42011/12/96-
IR(DU) dated 20-8-1997 for adjudication on the
following schedule :

SCHEDULE

"Whether the EPF organisation is justified in not -
enhancing the eligibility limit for PLB to
Rs. 3,500 from 1986-87 onwards and further
increasing the eligibility limit for PLB to
Rs. 4,500 from 1992-93? If not. to what
relief the employees of EPF Organisation are
entitled to?"

2. The First party union on behalf of the workmen .
of the management have raised this industrial dispute. •
The workmen are working with the management and
their grievance is that the EPF Organisation is justi-
fied in not enhancing the eligibility limit for PLB to
Rs. 3,500 from 1986-87 onwards and further increas-
ing the eligibility limit for PLB to Rs. 4,500 from
1992-93 therefore, the Government of India has re-
ferred this dispute to this Tribunal.

3. Parties appeared and filed Claim Statement and
Counter respectively.

4. The case of the first party in brief is as follows :

5. It is the case of the workmen that Employees
Provident Fund Organisation was established in 1952
for administration of the Scheme of Cqmpulsory Con-
tributory Provident Fund in accordance with the pro-
visions of Employees Provident Funds and Miscella-
neous Provisions Act, 1952.

6. It is the further case of the workmen that on
21-9-1987 the Railway Board vide their memo No.
E(F&A)H|87-PLB-4 enhanced the eligible wage limit
from Rs. 2,500 to Rs. 3,500 per month but this
enhancement in the eligible wage limit for PLB was
not granted either in Posts and Telegraphs or in EPF
Organistaion., The Postal Employees moved an appli-
cation before the Delhi Bench of the Central Admi-
nistrative1 Tribunal in 1989 and got a favourable order
in OA.-No. 493/89 ordered for the enhancement of
eligible wage limit for PLB from Hs. 2,500 to
Rs. 3,500 to P&T Employees as stated in para 4 of
the Claim Statement.

7. It is the further case "of the workmen that the
eligible, wage limit for' PLB was increased from
Rs. 3,500 to Rs/ 4,500 to the Railway Employees
from 1992-93 but the management i* not justified in
granting the same to the workmen.



4552 THE GAZETTE OF \NMA : A-ttOtfST 25, 200l/BHAI>RA 3, 1923 [PARI II—SEC. 3(ii)]

8. It is the further case of the workmen that the'
PLB Scheme of the employees of E.P.F. Organisation
was similar to th*t of the Railway Eniphfyees right
from the very beginning'. Therefore the action trf the
management is not correct and it is discriminatory and
violative of their fundamental rights.

9. The administrative expenses including the salary
and allowances of all categories of employees, are met
out of the administrative charges, collected by the
E.P.F. Organisation from the employers.

10. The first patty union workmen for ihese rea-.
sons has prayed to pass award1 in Its favour.

11. The case of the Second Party in brief is as
follows :—

12. It is the case of the management that this refer-
ence is not mairJtamabte. The office of the Second
Party is situated 'at New* Delhi and merely because
the office qf the Secretary General of All India Emp-
loyee* Provident Fund Staff Federatidn is situated at
Bangalore, th© same does hot given scope for rising
a dispute before'this Cotart. Therefore, the reference
is liable to be dismissed for want of cause of-action
within the jurisdiction of this Tribunal. The second
parity has no independent powers under the provi-
sions of the Act. thercforte. this reference is not main-
tainable as stated in para 4 of the Counter.

13. It is the further case of the management that
the reference is not maintainable because1 the emp-
loyees- of the Second Party 'Organisation are duly cover
ed under-the Administrative Tribunals' Act, 1985 "and
the payment of PLB is also service matter case within
the meaning of Section 14 of Administrative Tribunals
Actf 1985.- the flrstparty oughttto have filed an appli-
cation before the Central AdminiBtf^tive Tribunal.'
Therefore, this reference is not maintainable.

14. It is the further case of the management that
soine of the employees- of first party filed OA. No.
1255/1991 befpue the Culcutta Bench <of CAT seeking
the very relief now claimed in the present dispute.
The said application has been dismissed by CAT,
Calcutta Bench. The mangemon* has also giveti para-
wise reply. It is said that the Railway and Postal
Department functions under different acts. The man-
agement has given details of the functioning of Po&tal
Department and Railways in the Counter.

15. It is the further case of the management that
on demand of the Staff Federation to make applicable
the orders dated 11-6-1991 of the CA'l to the emp-
loy«!«*<of E P P Organisation and raise thd ceiling from
Rs. 2,300 to Rs. 3,500, a reference Was made to the
Ministry of Labour vide CPFC's letter No. IWSCJ-
19(2)91/1209'dated 24-SM991 reque^tfrlg -foren-
hancemenVof the pay limit from Rs, 2.500 'to Rs.
3,500. The Ministry while rejecting the proposal1'in-
formed that the ^matter was examined in consultation
with the Ministry of Finance and the same couHf not
be acceded. It was on 27-10-1993 when the Govern-
ment conveyed it approval to the revised eligibility
ceiling of Rs. 3,500 to the Employees* Of EPF Orga-
nisation $ubjecVjt» clearance by ihe Central Beared'of
Trupfefetf. 'The -amount of bomi*was coWititreiHo be
Computed on actual emoluments object to the rrm1-

murn of Rs. 1,600 and the employees drawing emo-
luments upto Rs, 3,500 were paid Productivity Linked
Bonus from the year 1992-93 onwards. The existing
Productivity Linked Bonus Scheme was to remain
operative for a period of 5 years from 1986-87. The
management for these reasons and for some other
reasons has prayed to reject the reference.

16. It is seen from the records that rejoinder is filed
by the Workmen and the contention is that the First
party workmen have rightly reward the dispute and
this court has jurisdiction. All the allegations made
by the management are denied in parawise.

17. The management and the workmen have given
lengthly Written Arguments. I have read the arguments
carefully.

18. It is seen from the records that the management
has raised some pomts saying that this Tribunal has
no jurisdiction.

19. The first ground is that the Second Party office
is situated at New Delhi and therefore, the dispute is
not maintainable before this Court. This dispute is
also not maintainable for mis-joinder of necessary
parties. It is also not maintainable because of the emp-
loyees of Second Party Organisation aie duly covered
under the Administrative Tribunals Act, 1985.

20. I have considered all the points carefully. Ad-
mittedly this dispute is referred by the Competent
Government i.e. the Central Government and this
Tribunal has jurisdiction. The management has not
prved all the legal points so as to say that Ihe dispute
is not maintainable. The written arguments are nothing
but the repetition of the Counter.

21. It is seen from the available records that the
scheme1 introduced by the Railways and Postal Depart-
ment are totally different from one which is introduc-
ed in the Second Party Organisation and therefore,
this Scheme introduced1 by the Second Party cannot
be compared with the scheme introduced in the Rail-
ways and Postal Departments and therefore there is
no merit in this reference. The demand for payment
of Bonus under the Payment of Bonus Act, 1965
could not acceded as contended by the management.
The workmen have only given lengthy arguments but
nothing' is established by them to say that there is
merit in this reference.

22. It is clear from the records that the Central
Government revised the emoluments ceiling for pay-
ment of ad hoc bonus to the Central Government
Employees and not covered by any of the scheme and
in pursuance of the aforesaid decision EPF Organisa-
tion also revised the emoluments ceiling for payment
of PLR to the employees of EPF Organisation from
the accounting year 1984-85.

23. It is also clear from records that a iefcrence was
made to the Ministry of Labour by EPF Organisation
to raise the ceiling from Rs. 2,500 to Rs. 3,500 but
the Ministry of Labour while rejecting the proposal
informed that the matter was examined in consultation
with the Minis-try of Finance and the same could not
be acceded to.

24. This being the fact, I am of the opinion that
there is no merit in this reference. I have already Said
that PLB Scheme of the second party Organisation



4553

is not similar to Railway Employees from the very
beginning. Because the employees of the Second party
and the employees of the Railways are not similarly
situated persons and they arc not equal and therefore,
there is no merit in the contention raised by the first
party workmen in this behalf. The management is cor-
rect in its contention that merely because there is a
surplus amount available in the fund it does not mean
that the sum could be utilised for payment of PLB.

25. Admittedly surplus fund available if any has
to be utilised by organisation for providing amenities
to the working class by steam lining the working of
the organisation by introducing computers and Also for
opening Sub-RegipnaJ Offices and Accounts Offices
for the benefit of the. working class. Admittedly firstly
has not lead any evidence in respect of averments
made by it.

26. I hnve carefully read the arguments of both sides
but they arc nothing but Claim Statement and Count-
er. I have read the decisions relied by the first party
workmen,

27. The first party workmen has relied 2 decisions.
The first decision is (1992) 20 Administrative Tribu-
nals Cases 588 OA. No. 2489 of 1989. The facts of
the case on hand are quite different fiom the facts
of the above case and the first party cannot take bene-
fit of the said decision.

28. The Second decision is AIR(36)1949 Federal
Court III. The facts of the case on hand are quite
different from the facts of the above case. Here the
dispute is in respect of eligibility limit of PLB. I have
already said that the first party workmen cannot be
compared themselves with the employees of P&T and
Railways,

29. Considering all this I am of the opinion that
there is no merit in this reference and accordingly I
rroceed to pass the following order :

ORDER

The reference is rejected.

(Dictated to PA transcribed by her corrected and
signed by me on Wh July, 2001.)

V. N. KULKARNI, Presiding Officer

New Delhi, the'1st August, 2001

S.O. 2189.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the
Central Government hweby publishes the. award of
the Central Government Industrial Tribunal-cum-
Labour Court BliubiWBwai as shown in the
Anrexure in the Industrial Dispute between the emp-
loyers in tel^tion to the management of Central Insti-
tute of Freshwater Acquaculture and their workman,
which was received by the Central Government on
1-8-2001.

{No. L-42012|36]98-IR(DU)]

KULDIP RAI VERMA, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT :

BHUBANESWAR

PRESENT :

Shri S. K. Dhal, OSJS. (Sr. Branch) Presiding
Officer, C,G.T.T.-cum-Labour Court,
Brnibaneswur.

Tr. Industrial Dispute ca^e No. 188)2001

Dtd. Bhubaneswar, the 16lh July, 2001,

BETWEEN

The Management of Central Institute
of Freshwater Acquaculture,
Kausalyaganp, Bhubaneswai. . .First Party-

Management

AND

Thx'r workman Shri knshinath
flhadai, Ramaphandra Ghadai,
Al. Giticalsuanlo. Via-Bajipatna,
Hist. Khurda. . .Second Party-

Workman.

APPEARANCES :

Shri S. K. Tripathy, Ikad
of the Institute , .For the 1st Party-

Management,

Shri Kashinatfy Ghadai. . .For himself-
Workman,

AWARD

The Government of India in the Ministry of
Labpur, in exercise of powers conferred bv clause
(d) of sub-section (1) and sub-section 2(A) of Sec-
tion 10 of the Industrial Disputes Act, 1947 (14 of
1947) have referred the following; dispute for adju-
dication vide their Order No. L-42012|36|98[IR
(DU), dated 10-9-199P :—

"Whether the claim of Shri Kashinath Ghadai
that he had worked for 240 days continu-
ously and was, refused employment by the
management, and his services were termi-
nated wjjth^ut. following the. prescribed pro-
cedujs is legftt and. Ujstiflftit?' If so, to
what relief the workman.is entitled t o ? "
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2. While sending lefereuce intimation was given
to the Director, Central Institute of Freshwater Ac-
quaculture, Kausalyagang, Bhubaneswar (herein-after
called as the 1st Party-Management) and to the
workman (hereinafter called the 2nd Party).
In pursuance to the notice the 2nd Party-workman
has filed his claim statement where he has pleaded
that he was woridng as cook-cum-hclper as NMR
basis by the 1st Party-Management from 1-12-1990
to 30-8-1993 and was getting Rs. 750 per month.
On i-8-1993 when the 2nd Party-workman reported
for dufy the 1st Party-Management refused him
employment without serving any notice. It is fur-
ther pleaded that the Management has appointed a
new man named as Shri Kailash Chandra Jena in
his place. H;s further case is that his services was
terminated as he demanded arrear of wages from
1-12-1990 to 30-8-1993 at the rate of Rs. 25 per
day amounting to Rs. 4,200 and ovef time dues
amounting to Rs. 15,000. Dispute raised by the
2nd Party was considered in conciliation proceeding
wherein the Management admitted that the 2nd
Party had worked 280 days but did not agree to
reinstate him, but came forward to pay Rs. 2,080
subject to condition for withdrawal of the dispute
by him. As the conciliation proceeding failed the
matter was referred to the Government of India who
in turn have made the present reference,

3. The lit Party-Management has filed written
statement denying the case of the 2nd Fartv-work-
man. It has been pleaded by the Management that
fhj 2nd Paity-workman was employed purely on job
contract basis to clean the utensils of the training
hostel anri he was required to work for hardly one
and half hours after lunch and one and half hours
after dinner and was paid the charges accordingly,
lie was never engaged for the full day nor was paid
minimum wages as claimed by him. The 2nd Party-
workman remained absent from 1-10-1998 without
intimation. While admitting' the appointment of
Shri K. C. Jene, and others, the 1st Party-Manage-
merit has pleaded that they were continuing into ser-
.̂'ce prior to the engagement of the 2nd Party. It

has brcn <,ncc:fically pleaded that, the 2nd Party
rms worked only for 208 days. If has been further
pleaded that the Orpnnisation of the 1st Party is not
an industry within the definition under section 2(j)
of Industrial Disputes Act. Hence, the reference is
not maintainable.

4. On the above pleadings of the parties, the
following issues were frbraed.

ISSUES

1. Whether the claim o£ Sh. Kashinath Gadai
that he had worked for 240 days continu-
ously and was refused employment by the
Management and his services were termi-
nated without following the prescribed pro-
cedure is legal and justified ?

2. If so, to what relief the workman is entitl-
- ed to ?"

5. On behnlf of the 2nd Party-workman; the work-
riKn concerned has been examined whereas the 1st
Party-Management has examined ofte. witness. No
document' have been exhibited from either side
thmirh vcme documents were available in the record.

FINDINGS

ISSUE NO. I

6. The main queslion to be decided whether the
2nd Party-workman had worked for 240 days as a
casual labourer In his evidence the 2nd Party
lias deposed that he had worked from 1-12-1990 to
30-8-1993 and was initially getting the salary of
Rs. 300 per month. If this is accepted then it would
appear that he was getting Rs. 10 per day if he
would have worked for whole month. He has fur-

' ther stated that it was subsequently enhanced to
Rs. 750. He has stated that when he demanded his
arrear amounting to Rs. 19,2000 it was not paid to
him rather his services was terminated. He has denied
the suggestion of the Management that he was engag-
ed for cleaning of the utensils only. On the other hand
the evidence adduced on behalf of the Management
is that the 2nd Party was engaged for cleaning of
utensils on contract basis fiom Agust, 1990 to Sept.
1991 and he was being paid Rs. 15 per
day and from 1-10-1991 he absconded from the
duty. In the cross-examination the witness has ad-
mitted that in the ce-conciJiation proceeding it was
admitted that the 2nd Party-workman had worked
for 208 days continuously. Nothing has been

, brought out from the mouth of the witness examined
on behalf of the Management to disbelieve his evi-
dence. No documents have been produced on behalf
of the 2nd Party-workman in support of his case that
he had worked for more than 240 days. I have
perused the documents filed on behalf of the 2nd
PaFty-workman and those documents have been des-
patched by the 1st Party-Management as seen from
the evidence adduced during hearing of argument.
All the documents produced arc the correspondences
made between the A.L.C. and the 1st Party-Manage-
ment. Tn all the letters it has been mentioned that,
the 2nd Party-workman had worked for 208 days.
In one letter, dated 7-11-1997 it has been mentioned
that the workman had worked for 280 days. During
course of argument it has been stated on behalf of
the Management that it was a type mistake that the
workman had worked for 280 days as mentioned in
the letter, dated 7-11-1997. The Management has
adduced evidence that the 2nd Party had worked for
208 days. The 2nd Party has deposed that he has
worked for more than 240 days. Neither party have
produced any records in support of their pleadings.
So it is oath against oath. In that case when the
2nd Party has raised the dispute the onus lies on
him to establish that he was a casual labourer and
had worked continuously for 240 days. In his
written argument it has been submitted in Para-2 is
that in the re-conciliation proceeding the Manage-
ment had admitted to pay compensation amounting
to Rs. 2080 would suggest that the Management had
admitted his engagement for more than 240 days.
According to the 2nd Party-workman the Manage-
ment has concealed the official records and have
suppressed the truth. I do not find any force in
this submission because no where I find that any
application was made by the workman to call for the
relevant documents, from the custody of the 1st
Party-Management. If such a course would have
been taken and the Manspement had refused for the
production of documents then this Tribunal could
have drawn adverse inference against the Manage-
ment. But in this case It could not be done as the



4555

2nd Parly-workman has not taken any step to call
for the document- from the custody of the Manage-
ment. The stand taken by the 1st Party-Manage-
ment that the 2nd Party workmen had worked as a
contract labourer and he himself left the hostel can
not be disbelieved in absence of any materials. The
Tribunal can not mule •* case for the 2nd Party
without any oral or cheumtptnry evidence. In my
opinion (he 2nd Pivt\ has iViled to establish that he
htid worked for moie (h in 240 days continuously in
the Organisation of the Mfinpgement by placing co-
gent materials. Hence, this Issue is answered
agiin^t the 2m' /"arty-workman.

ISSUE NO. II

7. In view of my findings in icspect of Issue No.
i tin 2nd Party i\ no! cnlitlet) for any relief. The
witness examined on behalf of tlic Management ha.s
stated in cxaminnlion in chief that during rc-concilia-
tion proceeding the Management had agreed to pay
the diflcrenliaj wa»e,s, bur there was a condition for
withdraw the dispute. In my opinion, the 2nd
Party is entitled for that amount i.e. a sum of
Rs. 2080 ac> his diderential wages. The Management
is directed to pay the said wages amounting to
Rs. 2080 to the workman within three months from
the date of answering this rcfeicnce.

8. Though in the written statement the plea was
taken thai the reference is not maintainable no Issue
has been (rumed and it had not been pressed by both
the parties during the course of argument. So I am
not inclined to ex pi ess my opinion in this regard.

0 Reference is answeied accordingly,

S. K. DHAL, Presiding Officer

New Delhi, the 1st August, 2001

S.O. 2190.—In pursuance- of Section 17 of (he In-
dustrial Disputes Act, 1947 (14 uf 1947), the Central
Government hereby publishes the award of the Cen-
tral Government Industrial TribunaJ-cum-Labour
Court No. II, Mumbai as ihown in the Annexure in
the Industrial Dispute between the employers in rela-
tion to the management of Ali Yavar Jung National
Instt, for the Hearing Handicapped and their workman

2 . 1 9 " < J ' ' 2 0 0 1 - - 1 8

which was received by the Central Government on
1-8-2001.

[No. L-42012l71|98-lR(DU)]
KULDTP RAI VERMA, Desk Officer.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. II, MUMBAI

PRESENT :

S N, Saundunkar, Presiding Officer.
Reference No. CGIT-2|159 of 1998

Employers in relation to the Management of
The Director,
Ah Yavar Jung National Institute for the
Hearing Handicapped,
Bandia Reclamation,
BancTra (West)
Mumbai-400 050.

AND

Their Workmen

Shri Devu Tanu Kudtekar,
Sion Ayurvcdic Hospital,
Bhaji Palychiwadi,
Sion,
Mumbai-400 022.

APPEARANCES :

For the Employer : Mr. M. V. btiat, Advocate.
Mr. M. Vaidyanathan Representative.

For the Workmen : Mr. V. Narayanan, Repre-
sentative.
Mumbai, dated 27th June, 2001

AWARD

The Government of Tndia, Ministry of Labour by
its Order No. L-42O12|71198|1RCDU)( dtd. 30-10-08—
13-11-98 have referred the following dispute, for ad-
iudication to this Tribunal in exercise of powers con-
ferred on it by clause (d) of Sub-section (1) and
Sub-section 2(a) of Section 10 of the Industrial Dis-
putes Act 1947.

"Whether the action of the management of Ali
Yavar Jung National Instf for the Hearing
Handicapped, Mumbai by illegally termina-
ting the services of the workman Shri Devu
Tanu Kudtekar, and not to regularise him
is legal and justified ? If not, to what relief
the wdrjeman is entitled ?"

The employee Mr. Kudtekar filed a Statement of
Claim Ex-5 contending that the Ali Yavar Jung
National Institute for Hearing Handicapped is purely
a Central Govt. controlled Institution. For various
gardening activities the said Institute engaged garde-
ners. He was employed as Gardener bv the manage-
ment Institute on 1-2-1989. He contended that he
•was forced to do extra wo-k but was not paiid over-
time for the same. He continuously worked1 wilhout
any break froyi *be appointment till 31-3-1997. He
contended that on 1st April 1997 he was prevented

by the Security Personnel and was not allowed to do
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his regular duties. He was orally told that Institute
terminated his services. He contended that by
various correspondence lie lcqucstcd the management
to take him on duty, but in vain. Therefore, he
approached the Regiontal Labour Commissioner (C),
Munibai who in turn tried lor conciliation, liowewr,
that went in vain. He contended that the management
terminated him abruptly in }>cU'nj; the gaidening work
done through the labours of the Contractors. His
termination is illegal. Consequently, the management
be directed to regularise his service with continuity
and he be given full back wages as pei the grade ot
gardener.

The management resisted the claim of Shri Devu
Tanu Kudtekar, by filing, vuitten statement Ex,-7|12
contending that the Institute is not the department
of any of the Government organisation, Manage-
ment is not the Stale nor an Industry. It is con-
tended that the Institute L registered under the
Society Registration Act and run by the Council, of
which aim and object is to get proper training by
the Hearing Handicapped, which activities cannot be
treated PIS an Industiy. Therefore, the Institute is
not an industry within the meaning of Section 2(i) of
the T.D. Act 1947, consequently this tribunal has no
jurisdiction to decide the inference. It is further con-
tended that Mr. Devu Tanu Kudtekar, was engaged
as Garderner Labour on a daily wage on purely tem-
porary basis for a period of five day1; per week with
break, and that he was paid dailv wages as per the
rates prescribed by the Govt. of MarnrnsVvn. He has
not worked 240 days in anv of th? years. Consequen-
tly, management prayed for dismissal of claim

On perusing the rival pleading of the parties my
learned1 predecessors fiamed the following Issue at
Ex..-10 and my findines ihercnn for fhc leasons re-
corded below :

Issues Findings
1. Whether the tribunal has jurisdic-

tion to decide the refeicncc? No

2. Whether the action of the manage-
ment in terminating the
services of Shri Devu Tanu
Kudtekar, and not to regularise
him is lethal and
justified ? . Does not Survive

3. If not, to what relief the
workman is entitled
to 7 .. Does not survive.

REASONS " ' i:

Mr. Dev Tanu Kudtekar filed his affidavit at Ex. 11.
However the management vide nur^his Fx-13 con-
tended that evidence of the Sr. Officer. Mr. Vaidya-
nathan recorded Ex-22 in Ref. No. CGTT-2/155 of
1998 be treated evidence of manaftemsnt in this
matter. I have heard the Representative for the
workmpm Mr. Narayanan and Shri M V Bhat for
the management. I have also gone through the written
submissions of Shn Kud<ekar. E\ H and the manage-
ment E\-15 and the record is a whole.

At the threshold the learned counsel Mr Bhat, for
'he management submitted that the management Insti-
tu'e is no* m 'TnchKtrv' under 'ecfun ?rA of the

Industrial Disputes Act, therefore, this Tribunal has
no jurisdiction, to decide the reference and hence it
is not maintainable. He has rched on the decision
of Bombay High Court Fr.ithvir.dj Deeharwa V|s.
Director, Aliyavar lung National Institute toi Handi-
capped in writ petition^ No. 4480)97 dated 16-10-97
On the other hand, the learned Representative
Mr. Narayanan, urged with force that in view of the
decision in Bangalore Water Works case the Insti-
tute has to be said to be an Industry, considering its
rules and regulations. He relied on writ petition
No. 738(97 decided by the Rombaty High Court on
2-7-97.

Their Lordships of Bombay High Court in W.P.
No. 4480 of 1997 in the case Frithviraj Deenanva
V|s. Director, Aliyavar Jung National Institute for
Handicapped1 observed as under :

"Respondent is a society imparting education to
the hearing handicapped. If one has regard
the decision of the Supreme Court in the
ease of Chander Mohan Khaniia Vs. Na-
tional Council of Educational Research a,nd
Training and1 Others reported in (19911 4
Supreme Court Cases 578 the Respondent
cannot be treated as state as provided under
Article 12 of the Constitution. Tn the
aforesaid case the Supreme Court in para-
graph 3 has observed thus :

"Article 12 should not be stretched so as to
bring in every autonomous body which
has some nexus with the government
within the sweep of the expression
'state'. A vide enlargement of the
meaning must be treated by a wise limi-
tation. It must not be lost sight of that
in the modern concept of Welfare State,
independent institution corporation and
agency are generally subject to stale
control. The state control does not
render such bodies as 'state' under Arti-
cle 12. The state control, however, vast
and pervasive is not determinative. The
financial contribution by the State is
a]fto nd$ conclusive. The 'combination
of state aid coupled with an unusual de-
gree of control over the management and
policies of the body, and rendering of an
important public service being the obli-
gatory function of the state mav largely
point out that the bocTv is 'state'. If the
trovcrnment operates behind a corporate
veil, carrying out governmental activity
and governmental functions, of vital pubile
importance there mav be little difficulty
to identifying thr body as 'state' within
ihr meaning of Article 12 of the consti-
tution The writ oetition. will not be
maintainable Moreover the petitioner
imoutms 'he termination of h's contract.
Petition for enforcement of contrnctnal
obligations also will not be maintainable.
Besides the nctition^r his an plternate
efficacious remedv of a suit available."

Mr 'Rriit learned counsel for the rp^m^ernpnt «ub-
m ; 'c thnf learned predecessor of this Tribuial ;n the
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matter of the same management bearing Ref. No,
CGIT-2|58 of 1998 relying on above decision
disposed of the same for want of the jurisdiction
on 18-2-99. On going through the record and the
rulings of the Honourable High Court, it is clear that
management is not an Industry within the meaning of
Section 2(j) of the I.D. Act. Therefore, this tribunal
has no jurisdiction to decide the reference. Issue No. 1
is therefore, answered accordingly. Tn view of my
finding on Issue No. 1, Issue No. 2 and 3 do not
survive, hence they are answered accordingly, There-
fore, the following Order is pa,ssed.

ORDER

Reference stands disposed of for want of jurisdic-
tion,

S. N. SAUNDANKAR, Presiding Officer

New Delhi, the 1st August, 2001

S.O. 2191.—In pursuance of Section 17
of the Industrial Dispute Act, 1947 (14 of
1947), the Central Government hereby pub-
lishes the award of the Central Government
Industrial Tribunal-cum-Labour Court No. II,
Mumbai as shown in the Annex ure in the
Industrial Dispute between the employers in
relation to the management of Ali Yavar Jung
National Instt. for the Hearing Handicapped
and their workman which was received by the
Central Government on 1-8-2001.

[No. L-42012|72l98-lR(DU)|

KULD1P RAI VERMA, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVT. INDUS
TRTAL NO. 2, MUMBAI

PRESENT :

Shri S. N. Sanndankan Presiding Officer

R^iencc No. CGTT2 161 of 1998

Employers in relation to the Management
of The Director, Ali Yavar Jung
National Institute for the Hearing
Handicapped.

Bandra Reclamation,
Bandra (West),
Mumbai-400050.

AND

Their Workmen

Shri Lax man Devji Rewale,
Pawar Chawl,
Rajiv Nagar,
S. B. Patil Road,
Gazdhar Bangh,
Santacruz (W),
Mumbai-400054.

APPEARANCES :

For the Employer.—Mr. M. V. Bhat,
Advocate, Mr. M. Vaidyanathan,
Rep.

For the Workman.—Mr. V. Naraya-
nan, Representative.

Mumbai, dated the 26th day of June, 2001

AWARD

The Government of India, Min. of Labour,
by its Order No. L-42012|72i98-lR(DU)
dated 13-11-98 have referred the following
dispute for adjudication to this Tribunal in
exercise of powers conferred on it by cbuse
(d) of Sub-section (L) and sub section 2(a)
of Section 10 of Industrial Disputes Act
1917.

''Whether the action of (.he management
of Ali Yavar Jung National Instt.
for Hearing Handicapped, Mumbai
by illegally terminating the services
of Shri Laxman Devji Rewale, and
not to regularise him is legal, and
justified. If not. to what re *'" the
workman is entitled ?".

The employee Mr. Laxman Devji Rewale
filed a Statement of Claim Ex-5 contending
that the Ali Yavar ,'.:ng National Institute
lor Hearing Handicapped is purely a Central
Govt. controlled Institution, For various
gardening activities the said Institute engaged
gardeners. He was employed as Gardener by
the management Institute on 01-3-1994. He
conienilod tlut he was forced to Jo extra work-
hut was not paid overtime for the same. He
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continuously worked without any break from
the appointment till 31-3-1997. He contend-
ed that on 1st April, 1997 he was prevented
by the Security Personnel and was not
allowed to do his regular duties. He was
orally told that Institute terminated his ser-
vices. He contended that by various corres-
pondence he requested the management to
take him on duty, but in vain. Therefore,
he approached the Regional Labour Com-
missioner (C), Mumbai who in turn, tried for
conciJiation, however, that went in vain. He
contended that the management terminated
him abruptly in getting the gardening work
done through the labours of the Contractors.
His termination is illegal. Consequently, the
management be directed to regularise his

.service with continuity and he be given full
back wages as per the grade of gardener.

The management resisted the claim of Shri
Laxman Devji Rewale by filing written State-
ment Ex-7jl2 contending that the Institute is
not the department of any of the Govern-
ment organisation. Management is not the
State nor an Industry. It is contended that
Institute is registered under the Society regis-
tration Act and run by the Council, of which
aim and object is to get proper training by
the Hearing Handicapped, which activities
cannot be treated as an Industry. Therefore,
the Institute is not an industry within the
meaning of Section 2(j) of the l.D. Acl 1947,
consequently, this tribunal has no jurisdic-
tion to decide the reference. -It is further con-
tended that Mr. L. D. Rewale was engaged
as Gardener labour on a daily wage on
purely temporary basis for a period of five
days per week with break and that he was
paid daily wages as per the rates prescribed
by the Govt, of Maharashtra. He has not
worked 240 days in any of the years. Conse-
quently, management prayed for dismissal of
claim.

On perusing the rival pleadings of the par-
ties my learned predecessor framed the follow-
ing Issues at Ex-10 and my findings thereon
for the reasons recorded below :—

Issues Finding

1. Whether the tribunal has juris-
diction to decide the refe-
rence ? No.

2. Whether the action of 1 he
management in terminating the

services if Shri L. D. Rewal Does
and not to regularise him not
is legal and justified. sur-

vive.

(3) If not, to what relief the work-Docs
man is entitled to ? not

survive.
REASONS :

Mr. L. D. Rewale filed his affidavit at Ex-11.
However, the management vide Purshis Ex-13
contended lhat evidence of the Sr. Officer,
Mr. Vaidyanathan, recorded Ex-22 in Ref.
No. CGIT-2|155 of J998 be treated evidence
oi management in this matter. I have heard
the Representative for the workman Mr.
Narayanan and Shri M. V. Bhat for the
management I have also gone through the
written submissions of Shri L. D. Rewale
Ex* 14 and the management Ex-15 and the
record is a whole.

At the threshold the learned counsel Mr.
Bhat for the management submitted that the
management Institute is not an 'Industry'
under section 2(j) of the Industrial Disputes
Act, therefore^ this tribunal has no jurisdic-
tion to decide and hence it is-not maintain-
able. He has relied on the decision of Bom-
bay High Court Prithviraj Deeharwa V|s.
Director. Ali Yavar Jung National Institute for
Handicapped in writ petition No. 4480)97
dated 16-10-97. On the other hand, the
learned Representative Mr. Narayanan urged
with force that in view of the decision in
Bangalore Water Works case the Institute has
to be said to be an Industry, considering its
rules and regulations. He relied on writ peti-
tion No. 738[97 decided by the Bombay High
Court on 02-7-97.

Their Lordships of Bombay High Court
in W.P. No. 4480 of 1997 in the case
Prithviraj Deeharwa V[s. Director, Ali Yavar
Jung National Institute for Handicapped
observed as under :—

"Respondent is a society imparting edu-
cation to the hearing handicapped.
If one has regard to the decision of
the Supreme Court in the case of
Chander Mohan Khanna Vs.
National Council 'of Educational
Research and Training and Other's
reported in (1991) 4 Supreme
cases 578, the Respondent cannot
be treated as state as provided
under Article 12 of the Constitution.
In the aforesaid case, the Supreme
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Court in paragraph 3 has observed
thus :—

"Article 12 should not be stretched so
as to bring in every autonomous
body which has some nexus w.u
the government within the
sweep of the expression 'state'.
A wide enlargement of the mean-
ing must be tampered by a wise
limitation. It must not be lost
sight of that in the modern con-
cept of Welfare State, indepen-
dent institution corporation and
agency are generally subject to
state control. The state control
does not render such bodies as
'state' under Article 12. The state
control, however, vast and per-
vasive is not determinative. The
financial contribution by the State
is also not conclusive. The com-
bination of state aid coupled with
an unusual degree of control
over the management and policies
of the body, and rendering of
an important public service being
the obligatory function of the
state may largely point out that
the body is 'state'. If the govern-
ment operates behind a corporate
veil, carrying out governmental
activity and governmental func-
tions of vital public importance,
there may be little difliculty to
identifying the body as 'state'
within the meaning of Article 12
of the Constitution. The writ
petition will not be maintainable.
Moreover, the petitioner impugns
the termination of his contract.

Petition for enforcement of con-
tractual obligations also will not
be maintainable. Bdsides, the
petitioner has an alternate effica-
cious remedy of a suit available".

Mr. Bhat learned counsel for the manase-
ment submits that learned predecessor of this
Tribunal in the matter of the same manage-
ment bearing Ref. No. CGIT-2|58 of 1998
relying on above decision disposed of the
same for want of the jurisdiction on 18-2-99.
On going through the record and the rulings of
the Honourable High Court, it is clear that
minagement is not an industry within the
meaning of Section 2(i) of the F.D. Act.
Therefore, this tribnn.nl hns no jurisdiction to
decide the reference. Issue No. 1 is therefore,

answered accordingly. In view of my rinding
on Issue No. 1, Issue No. 2 and 3 do not sur-
vive, hence they are answered accordingly.
Therefore, the following order is passed.

©RE>ER

Reference stands disposed of for want of
jurisdiction.

S. N. SAUNDANKAR, -.Presiding Officer

New Delhi, the 1st August, 2001

S.O. 2192.—In pursuance of Section 17
of the Industrial Dispute Act, 1947 (14 of
1947), the Central Government hereby pub-
lishes the award of the Central Government
Industrial Tribunal-cum-Labour Court No. II,
Mumbai as shown in the Anncxure in the
Industrial Dispute between the employers in
relation to the management of Ali Yavar
Jung National Instt. for the Hearing Handi-
capped and their workman which was receiv-
ed by the Central Government on 1-8-2001.

([No. L-42012|73[98-IR(DU)]
KULDIP RAI VERMA, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVT. INDUS-
TRIAL TRIBUNAL NO. II, MUMBAT

PRESENT :

S. N. SAUNDANKAR, Presiding Officer

Reference No. CGIT-2|162 of 1998

Employers in relation to the Management
of The Director, Ali Yavar Jung
National Institute for the Hearing
Handicapped.

Bandra Reclamation.
Bandra (West).
Mumbai-400050.
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AND

Their Workmen

Shri Sitaram Balu Khambe.
Wageshwari Vibhag Sangh-3, Room No. 41,
Sakharam Lanjekar Marg,
Scwri.
Mumbai-400015.

APPEARANCES :

For the Employer.—Mr. M. V. Bhat,
Advocate, Mr. M. Vaidyanathan,
Rep.

For the Workman.—Mr. V. Narayanan,
Representative.

Mumbai, dated the 27th day of June, 2001

AWARD

The Government of India, Ministry of
Labour, by its Order No. L-42012l73|98-IR
(DU) dated 3O-1O-98| 13-11-98 have referr-
ed the following dispute for adjudication to
this Tribunal in exercise of powers conferr-
ed on it by clause (d) of Sub-section (1)
and sub section 2(a) of Section 10 of Indus-
trial Disputes Act, 1947.

"Whether the action of the management
of Ali Yavar Jung National Tnstt.
for Hearing Handicapped Mumbai
by illegally terminating the services
of Shri Sitaram Balu Khambe, and
not to regularise him is legal and
justified ? If not, to what relief the
workman is entitled ?"

The employee Shri Sitaram Balu Khambe
filed a Statement of Claim Ex-5 contending
that the Ali \avar Jung National Institute for
Hearing Handicapped is purely a Central
Govt. Controlled Institution. . For .various
gardening activities the said Institute engaged
gardeners. He was employed as Gardener
by the management Institute on 02-01-1992.
He contended that he was forced to do extra
work but was not paid overtime for the same.
He continuously worked without any break
from the appointment till 31-3-1997. He con-
tended that on 1 st April. 1997 he was prevent-
ed by the Security Personnel and was not
allowed to do his regular duties. He was orally
told that Institute terminated his services. He
contended that by various correspondence he
requested the management to take him on
duty, but in vnin. Thcrcfoie, he appro-ichcri
the Regional Labour Commissioner (C),

Mumbai, who in turn, tried for conciliation,
however, that went in vain. He contended
that the management terminated him abrupt-
ly in getting the gardening work done through
the labours of the Contractors. His termina-
tion is illegal. Consequently the manage-
ment be directed to regularise his service with
continuity and he be given full back wages as
per the grade of gardener.

The management resisted the claim of Shri
Khambe by filing written statement Ex-7]12
contending that the Institute is not the depart-
ment of any of the Government organisation.
Management is not the State nor an Indus-
try. It is contended that the Institute is re-
gistered under he Society registration Act
and run by the Council, of which aim and
object is to get proper training by the Hear-
ing Handicapped, Which activities cannot be
treated as an Industry. Therefore, the Insti-
tute is not an industry within the meaning
of Section 2(j) of the I.D. Act, 1947, conse-
quently, this tribunal has no jurisdiction to
decide the reference. It is further contended
that Mr. Khambe was engaged as Gardener
Labour on a daily wage on purely temporary
basis for a period of five days per week with
break, and that he was paid daily wages as
per the rates prescribed by the Govt. of
Maharashtra. He has not worked 240 days
in any of the years. Consequently, manage-
ment prayed for dismissal of claim.

On perusing the rival pleadings of the par-
tics my learned predecessors framed the
following Issues at Ex-10 and my findings
thereon for the reasons recorded below :—

Issues Findings

1. Whether the tribunal has juris-
diction to decide the refe-
rence ? No.

2. Whether the action of the
management in terminating
the services of Shri Sitaram Does
B. Khambe and not to rcgu- not
1 arise him is legal and justi- Sur-
fied ? vive.

3. If not, to what relief the work- Does
an is entitled to ? not Survive.

REASONS

Shri Sitaram B. Khambe filed his affidavit at
Ex-11. However the management Vide pur-
shis Ex-13 contended that evidence of their
Sr, Officer, Mr. Vaidyenathan recorded Ex-22
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in Rcf. No. CG1T-2U55 of 1998 be treated
evidence of management in this matter. I have
heard the Representative for the workman
Mr. Narayanan and Shri M. V. Bhat for the
management. I have also gone through the
written submissions of Shri Khambe Ex-14
and the management Ex-15 and the record is
a whole.

At the threshold, the learned counsel Mr.
Bhat, for the management submitted that
the management Institute is not an 'Industry'
under section 2(j) of the Industrial Disputes
Act, therefore, this Tribunal has no jurisdic-
tion to decide the reference and hence it is
not maintainable. He has relied on the deci-
sion of Bombay High Court Prithviraj
Deeharwa V|s. Director, Aliyavar Jung
National Institute for Handicapped in writ
petition, No. 4480(97 dated 16-10-97. On
the other hand, the learned Representative
Mr. Narayanan, urged with force that in view
of the decision in Bangalore Water Works
case the Institute has to be said to be an
Industry, considering its rules and regula-
tions. He relied on writ petition No. 738197
decided by the Bombay High Court on
02-7-97.

Their Lordships of Bombay High Court in
W.P. No. 4480 of 1997 in the case Prithviraj
Deeharwa V|s. Director, Aliyavar Jung
National Institute for Handicapped observed
as under :

"Respondent is a society imparting edu-
cation to the hearing handicapped.
If one has regard to the decision of
the Supreme Court in the case of
Chander Mohan Khanna Vs.
National Council of Educational
Research and Training and Others
reported in (1991) 4 Supreme
Court Cases 578, the Respondent
cannot be treated as state as provid-
ed under Article 12 of the Constitu-
tion. In the aforesaid case, the
Supreme Court in paragraph 3 has
observed thus :

"Article 12 should not be stretched so
as to brin? in cverv autono-
mous bodv which has some
nexus with the Government within
the sweep of the expression
'state'. A wide enlargement of
the meaning must be tampered
by a wise limitation. It must not
be lost sight of that in the modern

concept of welfare State, inde-
pendent institution corporation
and agency are generally sub-
ject to state control. The state
control does not render such
bodies as 'state' under Article 12.
The state control, however, vast
and pervasive is not determinar
tive. The financial contribution
by the State is also not conclu-
sive. The combination of state
aid coupled with an unusual
degree of control over the
management and policies of the
body and rendering of an impor-
tant public service being the obli-
gatory function of the state may
largely point out that the body is
'state'. If the Government ope-
rates behind a corporate veil,
carrying out governmental acti-
vity and governmental functions',
of vital public importance, there
may be little difficulty to identify-
ing the body as 'state' within tht
meaning of Article 12 of the cons-
titution. The writ petition, will
not be maintainable. Moreover,
the petitioner impugns the ter-
mination of his contract. Petition
for enforcement of contractual
obligations also will not be main-
tainable. Besides the petitioner
has an alternate efficacious re-
medy of a suit available."

Mr. Bhat learned counsel for the manage-
ment submits that learned predecessor of
this Tribunal in the matter of the same
management bcarinc Ref. No. COIT-2 58 of
1998 relying on above decision disposed of
the same for want of the jurisdiction of
18-2-99. On going through the record and
the rulings of the Honourable High Court, it
is clear that management is not an Industry
wifhin the meaning of Section 2(\) of the
I.D. Act. Therefore, this tribunal has no
jurisdiction to decide fhe reference. Issue No.
1 is therefore, answered accordingly. In view
of my finding on Issue No. I. Issue No. 2 and
3 do not survive, hence they are answered
accordingly. Therefore the following Order
is passed :

ORDER
Reference stands disposed of for want of

jurisdiction.
S. N. SAUNDANKAR, Presiding Officer
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New- DWWh thfe 1st1 August, 2001

S:O) 219S:—In"1 pwrswanoa of Section 17
of the Industrial Dispute Act* 1947 (14 of
1947), the Central Government hereby pub-
lishes the award of the Central'Government
Industrial Tribunai-cum-Labour Court No. II,
Mumbai as shown in the Annexure in the In-
dustrial Dispute between the employers in
relation to the management of Ali Yavar Tung
National Instt. for the Hearing Handicapped
and their workman which was received by the
Central Government on 1-8-2001.

(No. L-42012]74!98-IR(DU)]

KULDIP RAT VERMA, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVT. INDUS-
TRIAL TRIBUNAL NO. II, MUMBAI

PRESENT :

S. N-.- Satandankar, Presiding Officer
Reference No. CG1T-2U64 of 1998

Employers in relation to the Man ago-
racnt of The Director, Ali Yuvar
Jung National Institute for the
Hearing Handicapped.

Bandra' Reclamation.
Bandra (West),
Mumbni-40QQ50

AND

Their Workmen

Shri Ashok Ganpat Dcvekar,
Sayhadri Colony,
Shnkha No. 5, Room No. 15,'
Sewri,
Mumbai-400015.

APPEARANCES :

For the Employer.—Mr. M. V. Bhat,
Advocate, Mr. M. Vaidyanaihan.
Representative.

For the Workman.—Mr. V. Narayanan,
Representative.

Mumbai. dated the 27th day of June, 2001

AWARD

The Government of India, Min. if Labour,
by its Order No. L-42012|74l98-IR(DU) d t
3OJ0-1998I13-11-98 have referred the follow-
ing dispute for adjudication to this Tribu-
nal in exercise of powers conferred on it
by clause (d) of Sub-section (1) and sub-
section 2(a) of Section 10 of Industrial Dis-
pute Act 1947.

"Whether the action of the management
of Ali Yavar Jung National Instt.
for the Hearing Handicapped, Mum-
bai by illegally terminating the ser-
vices of the workman Sh. Ashok
Ganpat Dcvekar, and not to regu-
larise him is legal and justified. If
not, to what relief the workman is
entitled'?1*'

The employee Mr, Ashok Ganpat Devekar
filed a Statement of Claim Ex 5 contending
that the Ali Yavar Jung National Institute for
Hearing Handicapped is purely a Central
Govt. controlled Institution. For various
gardening activities the said Institute engaged
gardeners.- He was' employed'as Gardener
by the management Institute OH 1-2-1994.
He contended that he was forced to do ex-
tra work but was not paid overtime for the
same-; Hi continuously worked without any
break' from the appointment'till 31-3-1997.
He contended that'on 1st April,' 1997 he was
prevented' by the Security Pe^onnel and
was not allowed to do his regular duties.
He was orally tokl that Instittitft terminated
his services. HA contended tWat bv various
correspondence he requested the manage-
ment-to take him on duty, but-in vain. There-
fore, he approached the Regional Labour
Commissioner (C), Mumbai. who in turn,
tried for conciliation, however, that went in
vain. He contended that the management
terminated him abruotlv in petting the gar-
dening work done through the labours of
the1 Contractors. His termination is illegal.
Con^ouentW the mn no semen! be directed to
regularise his service with continuity and
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he be given full back wages as per the grade
of gardener.

The management resisted the claim of Shri
Ashok Canpat Devekar by riling written
statement Ex-7|12 contending that the Ins-
titute is not the department of any of the
Government organisation. Management is
not the State nor an Industry. It is contended
that the Institute is registered under the
Society registration act and run by the Coun-
cil, of winch aim and object is lo get proper
training by the Hearing Handicapped, which
activities cannot be treated as an Industry.
Therefore, the Institute is not an industry
within the meaning of Section 2(j) of the I D .
Act 1947, consequently this tribunal has no
jurisdiction to decide the reference. Tt is fur-
ther contended that Mr. Dcvckar was cngag
ed as Gardener Labour on a dailv wi"c on
purely temporary b':sis for a period of five
days per week with break, i"d that he was
p id daily wages a^ rvr (V ri ' .- ' inscr ibed
by the Govt. of Maharashtra. He has not
worked 240 days in any of the >em\s. Conse-
quently, management prayed for dismissal of
claim.

On perusing the rival pleadings of the
parties my learned predecessors framed the
following Issues at Ex-10 and mv findings
thereon for (he reasons recorded below :•—

Issues Findings

I Whether {he tribunal has Juris-
diction to decide the refe-
rence ? No.

1 Whether the fiction of the
rmmijcment in terminating the
servi x s of. Shri Ashok Ganpit Does
Dev.^'O.r nnd nit to regularise not
him is 'p«al nnd justified ? Survive.

3 Tf nnt to what relief the Does
worknnn is entitled to ? not

Survive,

Mr. Ashok G. Dcvekar filed his affidavit at
Cx-11. However the management Vide pur-
shis Ex-13 contended thot evidence of the
Sr, Ofiicer, Mr,. Vaidvanaihmi record' d Ex-2?
in Ref. No. CG1T-2 155 of 1998, be treated
evidence of mnna'rrment in (his matter. 1
have h^fird the Represent fif-'ve for the v/ork
n r v **r. Maraynrun and Mr. Brnt for the
m?m<rr'iienf. T have 'ilso rone throvpli tVr1

w ' t ' e n 5MbT>if-/!on, of Shri • Devekar Ex-14
2 4 9 ^ C . I / 2 U 0 1 - 1 9

and the management Ex-15 and the record is
a whole.

At the threshold, the learned counsel Mr.
Bhat, for the management submitted that the
management Institute is not an 'Industry'
under section 2(J) of the Industrial Disputes
Act, therefore, this Tribunal has no j -'relic-
tion to decide the reference and hence it is
not maintainable. He has relied op ^v deci-
sion of Bombay High Court Prithviraj
Deeharwa V|s. Director, Alisavar Jung
National Institute for Handicapped in writ
petition, No. 4480'97 dated 16-10-97. On
the other hand, the learned Representative
Mr. Nnr 'yanan, urged with fore? th.it in view
of th^ dec'sion in Baiviaiore Water Works
case th? Institute has to be said to he vn
Industry, considering its rules and regula-
tions He rcHcd on writ petition No. 738)07
decided by the <?nnb;y Ui^h Court on
02-07-1997.

Their I,nrdsh!ns of Bombay High Court in
W.P. No. 44K0 of 3°97 in the c^[e Prithv^aj
DeehiirwT Vic. Director, Aliyavar Tung
National Tns+i+nte for HymHicvpp1:! o^cerved
ns undv̂ r : —

"Respondent is a society irnpinmg edu-
cation to the hearing hnnd;c-TnpAd.
Tf one has regard to "he decision of
the SiiDrcme Court in tbi" c;is^ of
Chander ^ih.^n Khinna Vs.
National Council of EduoaMomi
Res^prrh and Tminirp ind othcr<?
reported in n 9 9 M 4 Sutnvine
Cour" C^ses 578 ihe Respondent
cannot be treated as state ns nrnvid-
ed under Art:c!e 12 of <hf Cons<i-
tn'ion. Tn the aforesiv1 nsf. the
Simnirr>-> Court in p^ritrrrrh 3 has
ohvervpfj thus :—-

"Article 12 should not be stretched s*,
as to bring in everv autonomous
body which has r;onv nexus with
the covprnmcnt witn^n fh? ^w^ep
of the expression 'st^te' A w'de
enlfirnem^nt of the mennimT i-nust
be tamocred by a wise limitation.
Tt mu«t not be lo^t si?ht that in
tli° "icy'ern concent of Weifp'"'*
Stat^. indcn^ndnTt institution cor-
nor.itior and •ivn?r\r*v 'ire "mer-i1-
!v subject to =tf<1e ron^roi T V
«tn*r rontrH rlor? not rrrrVr qnch
HndieL' ^S '^tifc ' urir^fv ^t-ticlfs
]?. The statp control, however,
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vast ami* pervasive is not determi-
native. The financial contribu-
tion by the State is also not con-
clusive. The combination oi"
state aid coupled with an unusual
degree of control over the
management and policies of the
body,1 and rendering of an im-
portant public service being the
obligatory function of the state
may largely point out that the
body is 'state. If the govern-
ment operates behind a corporate
veil,, carrying out governmental
activity and governmental func-
tions, of vital public importance,
there may be little difficulty to
identifying the, body as 'state'
within the meaning of Article 12
of the constitution. The writ
petition, wiH not be mai.rntainahlc.
Moreover, the petitioner hmpiigrw
the termination of his contract.
Petition'for enforcement of con-
tractual obligations also will not-
be maintainable. Besides the
petitioner has-an alternate effica-
cious remedy of a suit available".

Mr. • BHat learned counsel for the manage-
ment submits that, learned. predecessor of
this Tribunal in the matter of the same
management - bearing Ref. No. CGIT-2'58 of
1998 reJying' on above decision disposed of
the same far want' of the jurisdiction on
18-2-99. On- going'through the record and
the ruJijrg&v of the Honourable High Court,
it .is* clear that'management is not an Indus-
try withia.the meaning of Section 2(i) of the
I.Di Act. Therefore, this tribunal has no
jurisdiction ta decide the reference. Issue No
1 is' therefore., answered accordingly. In view
of my finding on Issue No. 1, Is&ueiNo. 2 and
3 do not survive. Hence they are answered
accordingly. Therefore, the following order
is passed.

ORDER

Reference stands disposed of for want of
jurisdiction.

S.- N. SAUNDANKARl Presiding Officer

New Delhi, Ihe 1st August, 2001'

S.O. 2194.—In pursuance of Section 17 of the In-
dustrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the awiud of the Cen-
tral Government Industrial lribunal-cumrLabouri
Court No. TT, Mumbai >as shown in the Annexure in
the Industrial Dispute between the employers in rela-
tion to the management of Ali Yavar Jung National
Institute.for the Hearing Handicapped and their work-
man, which was received by the Centra] Government
on 1-8-2001.

[No. L-42012/75/984R(D(J)]

KULD1P RAT VERM A, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 11, MUMTiAl

PRESENT :

S. N. Saundankar, Presiding Officer.
Reference. No. CGIT.2/163 of 1998

Employers in relation to the management of The
Director, AH Yavar Jung National Institute
for the Hearing Handicapped,' Bilndra Recla-
mation, Bandra (West), Mimibai-400050

AND

Their Workmen.
Shri Pitamber Krishna Pardeshi,
Argistron D'Souza Chawl,
Ahmad Road, Vile Parle,
Mumbai-400057.

APPEARANCES :

For the Employer : Mr. M. V. Bhat, Advocate.
Mr. M. Vtiidyanathan( Representative.

For the Workman : Mr. V. Narayanan, Represen-
tative.

Mumbai, dated the 26th day of .!une, 2001

AWARD

The Government of India, Ministry of Labour, by
its Order, No. L-42012/75/98-JR(DU) dated 30th
October, 1998'13th November,, J998 have referred
the following dispute for adjudication to this Tribunal
in exercise of powers conferred on it by clause (d)
of Sub-section ( I ) and Sub-section 2(a) of Section
10 of Industrial Disputes Act, J947 •

"Whether the action of the management of AH
Yavar Jung National Institute for the Hear-

ing Handicapped by illegally terminating the
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services of Shri Pitambar .Krishna Pardeshi
and not to regularise liini is legal and justi-
fied ? li not, to what relief the workman is
entitled ?"

The employee Mr. Pitambar Krishna ParJeshi filed a
Statement of Claim Bx. 5 contending that the Ali
Yavar Jung National Institute for Hearing Handicap-
ped is purely a Central Government.controlled Insti-
tution. For various gardening activities the said
Institute engaged gardeners. He was employed as a
Gardener by the management Institute on 2-2-89.
He contended that he was forced to do extra work
but was not paid overtime for the same. He continu-
ously worked without any break from' the appointment
till 31-3-1997. He contended'that on 1st April, 1997
he was prevented by the Security Personnel mnd was
not allowed to do his regular duties. He was orally
told that Institute terminated his services. He contend-
ed that by various correspondence -he > requested the
management to take him on duty, but in vain. There-
lore, he approached the Regional Labour Commis-
sioner (C), Mumbai, who in turn, liied for concilia-
tion, however, that went in vain. He contended that
the management terminated him abruptly in getting
the gardening work done,through the labour of the
Coritractrs. His termination is illegal. Consequently,
the management be directed to nifuilarise-ihis service
with continuity and he be given full back wages as
per .the grade of gardener.

The management resisted the claim of Shri
PitambQr jKrishna Ps<rdeshi by filing written state-
ment Ex. 7/12 contending that the Institute is not
the department of any of the Government organisa-
tion. Management is not the state nor an Industry,
Tt is contended that the Institute is registered .under
the Society Registration Act and run by the Coun-
icil, of which aim and object is to get proper train-
ing by the Hearing /Handicapped. Which activities
catinot be treated as an Industry. Therefore, the
Institute is not an industry within the meaning of
Section 2(j) of the T.D. Act, 1947, consequently
this tribunal has no jurisdiction to deciJe the refer-
ence. Tt is further contended that Mr. Pradeshi was
engaged as Gardener Labour on a daily wage on
purely temporary basis for a period of five davs
per week with break, and that he was paid daily
wages as per the rates prescribed by the Govern-
ment of Maharashtra. He lias not worked 240 days
in any of the years. Consequently, management pray-
ed for dismissal of claim.

On perusing the rival pleadings of the parties mv
learned predecessors framed"'the following Issues at
Ex-10 and my findings thereon for the reasons re-
corded below :—

Issues Findings

1. Whether the tribunal has ,juris-
Jiotion to decide the reference ? No

2. Whether the action of the
management in terminating the
services of Shri Pitamber Krishna
Pardeshi and not to regularise
him is legal and justified ? Does not

survivt

.-». It not, to what relief the
workman is entitled to? 'Does mot

survive

REASONS

Shri F. K. Pardcshi (iltd his affidavit a t ' E x - l l .
However, the manugemenl vide purshis Ex-13 con-
tended that evidence of their Sr. Officer, 'Mr. Vaidya-
niithan, recorded Ex-22 in Rcf. .No. CGIT-2/155
of 1998 be treated evidence of management in this
matter. 1 have heard 'he Representative for the
workman Mr. Narayanan and Shri M. V. ̂ Bhat "ior
the management. 1 have al^o igone , through the writ-
fen submissions of Shri Pwi'deshi Ex-14 and the
management Ex-15 and he record as a whole.

At the threshold, the learned counsel Mr. Bhat
for the management submitted that the''management
Institute is not an 'Industry' under section 2(j)«'faf
the , Industrial Disputes .Act, therefore, .this Tribunal
has no jurisdiction to decide the reference ana
hence it is not maintainable. He has relied on the
decision of Bombay High Court Prithviraj Dccharwa
v/s. Director, Aliyavar Jung National Institute for
Handicapped in writ petitijou, No. 4480/97 dated
16-10-97. Oni the other hartd, the learned Represen-
tative, Mr. Narayanan urged with force thai'in view
of the decision in Bangalore Water Works case the
Institute has to be said to be an Industry, consider-
ing its rules and Regulations. He if died on writ
petition No. 738/97 decided by the Bombay -tHigh
Court on 2-7-97.

Their Lordships of Bombay High Court in W.P.
No. 4480 of 1997 in the case Prithviraj ;Beehaf\va
V/s. Director, Aliyavar Jung National Institute for
Handicapped observed as under:

"Article 12 should) not be stretched so as to bring
in every autonomous body which has some
nexus with the government-wriihinUhe sweep
of the expression 'state'. A wide enlargement
of the meaning must be tampered by a. wise
'limitation. Tt must not be lost • sight mf that
in the modern concept of Welfare iState,
independent institution corporation . and
agency arc generally subject to state control.
The state conti ol docs not render such bodies
as 'state' under Article 12. 'The slate-con-

trol, however, vast and pervasive is notideler-
minative. The Financial contribution by the
state is also not conclusive. The combination
of state a'd coupled with an unusual degree
of control over the management 'and* policies
of the body, and rendering of an' important
public service being the obligatory funotion
of the state may largely point out that the
body is 'state'. If the government operates
behind a corporate veil, carrying out govern-
mental activity and governmental functions,
of vital public importance, there may be little
difficulty to identifying the body as 'state'
within the meaning of Article 12 of the
constitution. The writ petition, Will not be
maintainable. Moreover, the petitioner
impugns the termination of his contract.

Petition for enforcement of contractual
obligations also will not be maintainable.
Besides the petitioner has an alternate effica
icious remedy of avuit available,"
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Mr. Bhal learned counsel for the ^Management sub-
mits that learned predecessor of this Hibunal in the
matter oJ Uie same management beaiing No. Ref. No.
CGT1-2/5S of 1998 relying on above decision dis-
posed of the same for want of the iurr diction on
18-2-99. On going through the icconl and the rulings
of the Honourable High Court, it is clcai that manage-
ment is not an Industry within the meaning of Sec-
tion 2(j) of the I.D. Act. Therefore, this tribunal has
HO jurisdiction to decide the refcicnce. Issue No. 1
4s therefore answWed accordingly. In view of my
finding on Issue No. 1, Tssue Nos. 2 and 3 do not
survive, hence they are answered accordingly. There-
fore, the following order is parsed :

ORDER

Reference stands disposed of lor want of jurisdic-
tion.

S. N. SAUNDRANKAR, Presiding Officer

New Delhi, the 1st August, 2001

S.O. 2195.—In pursuance of Section 17
of the Industrial Dispute Act, 1947 (14 of
1947), the Central Government hereby
publishes the award of the Central Govern-
ment Industrial Tribunal-cum-Labour Court
No. II, Mumbai as shown in the Annexurc
in the Industrial Dispute between the em-
ployers in relation to the management of
Ali Yavar Jung National Instt. for the Hearing
Handicapped and their workman which was
received by the Central Government cjn
1-8-2001. "

1 fNo. L-42O12[76198-IR(DU)1

KULDEEP VERMA, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. II

MUMBAI
PRESENT :

S. N. SAUNDANKAR, Presiding Officer

Reference No. CGTT-21155 of 1998

Employers in relation to the Manage-
ment of The Director, Alt Yavar
Jung National Institute for the Hear-
ing Handicapped.

Bandra Reclamation,
Bandra (West),
Mumbai-400050

AND
Their Workmen

Shri Dilip Ratnu Khambe,
Wageshwari Vibhag Sangh-3, R. No. 41.
Sakharam Lanjekar Marg,

Sewri,
Mumbai-400015.

APPEARANCES :

For the Employer.—Mr. M. V. Bhat,
Advocate, Mr. M. Vaidyanath r>.n,
Representative.

For the Workman.— Mr. V. Narayanan,
Representative.

Mumbai, dated the 26th day of June, 2001

AWARD

The Government of India, Ministry of
Labour, by its Order No. L-42012|76|98|TR
(DU) dated 30-10-1998113-11-1998 have re-
ferred the following dispute for adjudication
to this Tribunal in exercise of powers con-
ferred on it by clause (d) of Sub-section (1)
and sub-section 2(a) of Section 10 of Indus-
trial Disputes Act 1947.

"Whether the action of the management
of Ali Yavar Jung National Instt.
for the Hearing Handicapped by
illegally terminating the services of
Sh. Dilip Ratnu Khambe, and not
to regularise him is legal and justi-
filed. If not, to what relief the work-
man is entitled ?"

The employee Mr. Dilip Ratnu Khambe
filed a Statement of Claim Ex-5 contending
that the Ali Yavar Jung National Institute
for Hearing Handicapped is purely a Central
Govt. Controlled Institution. For various
gardening activities the said Institute engaged
Gardners. He was employed as Gardener
by the mnnngement Institute on 17-4-1992.
He contended that he was forced to do extra
work but was not paid overtime for the
same. He continuously worked willioi't anv
break from the appointment till 11-1-1097.
He contended that or 1st April, 1997 he was
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prevented by the Security Personnel and was
not allowed to do his regular duties. He
was orally told that Institute terminated his
services. He contended that by various cor-
respondence he requested the nn>nagetrr. 'it
to take him on duty, but in vain. ThcrLijrc,
he approached the Regional Labour Com-
missioner (C), Mumbai who in turn, trial
tor conciliation, however, that went in vain.
He contended that the management terminat-
ed him abruptly in getting the gardening
work done through the Labours of the Con-
tractors. His termination is illegal. Conse-
quently, the management be directed to re-
gularise his service with continuity and he
be given full back wages as per the grade of
gardener.

The management resisted the claim of Shri
Khambe by filing written statement Ex-7|15
contending that the Institute is not the depart-
ment of any of the Government organisation.
Management is not the State nor an Industry.
It is contended that the Institute is registered
under the Society registration Act and run by
the Council, of which aim and object is to
get proper training by the Hearing Handicapp-
ed, which activities cannot be treated as
an Industry. Therefore, the Institute is not
an industry within the meaning of Section
2(j) of the LD. Act 1947, consequently this
tribunal has no jurisdiction to decide the re-
ference. It is further contended that Mr.
Khambe was engaged as Gardener labour on
a daily wage on purely temporary basis for
a period of five days per week with break,
and that he was paid daily wages as per the
rates prescribed by the Govt. of Maharashtra.
He has not worked 240 days in any of the
years. Consequently, management proved for
dismissal of claim.

On perusing the rival pleadings of the
parties my learned predecessors framed the
following Issues ;\\ Ex-10 and mv findings
thereon for the reasons recorded briow :—

Issues Findings

1. Whether the tribunal has juris-
diction to decide the reference ? No.

2. Whether the action of ilu
management in terminating
the services of Shri Dilip Does
Ratnu Khnmbe and no*- to re- not
cularisc him is local and jn^li- sur-
ficd ? vive.

3. If not, to what relief the work- Does
man is entitled to ? not survive.

REASONS

Mr. Khambe filed his affidavit at Ex-13 and
that the management examined Sr. Officer,
Shri Vaidyanathan at Ex-22. I have heard
the Representative for the workman Mr.
Narayanan and Shri M. V. Bhat for the
management. I have also gone through the
written submissions of Shri Khambe Ex-25
and the management Ex-26 and the record is
a whole.

At the threshold, the learned counsel Mr.
Bhat, for the management sumbittcd that
the management Institute is not an 'Industry'
under section 2(J) of the Industrial Disputes
Act, therefore, this Tribunal has no jurisdic-
tion to decide the reference and hence it is
not maintainable. He has relied on the deci-
sion of Bombay High Court Prithviraj
Dceharwa Vjs. Director, Aliyavar Jung
National Institute for Handicapped in writ
petition No. 4480|97 dated 16-10-97. On
the other hand, the learned Representative
Mr. Narayanan, urged with force that in view
of the decision in Bangalore Water Works
case the Institute has to be said to be an
Industry, considering its rules and regula-
tions. He relied on writ petition No. 738|97
decided by the Bombay High Court on
02-7-97.

Their Lordships of Bombay High Court in
W.P. No. 4480 of 1997 in the case Prithviraj
Deeharwa Vis. Director, Aliyavar Jung
National Institute for Handicapped observed
as under :—

"Respondent is a society imparting edu-
cation to the hearing handicapped.
If one has regard to the decision of
the Supreme Court in the case of
Chander Mohan Khanna Vs.
Naional Council of Educational
Research and Training and Others
reported in (1991) 4 Supreme
Court Ca.ses 578- the Respondent
cannot be treated as state as oro-
vided under Article 12 of the Con-
stitution. In the aforesaid case, the
Supreme Court in paragraph 3 has
observed thus :—

"Article 12 should not be stretched
so as to bring in everv autono-
mous bodv which has some
nexus wilh the government with-
in the sweep of the expression
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'slate'. A wide enlargement of
the meaning must be tampered by
a wise limitation. It must not
be lost sight of that in the modern
concept of Welfare State, inde-
pendent institution corporation
and agency are generally subject
to state control. The state con
troi does not render such bodies
as 'state' under Articles 12. The
state control, however, v;ist and
pervasive is not dctermimtive.
The financial contribution by
the State is also not conclusive
The combination of state aid
coupled with an unusual degree
of control over the management
and policies of the body, and
rendering of an important public
service being the obligatory func-
tion of the state may largely point
out that the body is 'state'. If
the government operates behind
a corporate vei], carrying out
governmental activity and
governmental functions, of vital
public importance, there may be
little difficulty to identifying the
body as 'state' within the mean-
ing of Article 12 of the Constitu-
tion. The writ petition, will not
be maintainable. Moreover, the
petitioner impugns the termina-
tion of his contract. Petition for
enforcement of contractual obli
gations also will not be maintain-
able. Besides the petitioner has
an alternate efficacious remedy
of a suite available."

Mr. Bhat learned counsel for the manage-
ment submits that learned predecessor of
this Tribunal in the matter of the same
management bearing Rcf. No. CGIT-2158 of
1998 relyingon above decision disposed of
the same for want of the iurisdiction on
18-2-99. On going through the record and
the rulings of the Honourable High Court- i1

is clear that management is not an Industry
within the meanine of Section 2('\) of the
I.D. Act. Therefore, this tribunal has no
iurisdiction to decide the reference. Issue No.
1 is, therefore, answered accordingW. In view
of my finding on Issue No. 1 Issue Nos. 2 and
3 do not survive, henc thev are answered
accordingly. Therefore, the following O r W
is passed.

ORDER

Reference stands disposed of for want of
•jurisdiction.

S. N. SAUNDANKAR, Presiding Officer

New Delhi, the 1st August, 2001

S.O. 2196 —In pui-Miuncc of Section 17 ot the In-
dustrial Disputes Act, H>47 (14 of 1947), the Cen-
tral Government hereby publishes the award of the
Central Government Industrial Tribunal-cum-Labour
Court Chennai as shown in the Anncxnre in the
Industrial Dispute between ihc employers in relation
to the management of Indian Institute of Handloom
Technology aind their workman, which vas received
by the Central Government on 1-8-20011.

[No. L-42O12|22S|94-IR(DU)]
KULDIP RAI VERM A, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR

COURT, CHENNAI

Tuesday, the 26th June, 2001

PRESENT :

K. Karthikcyan, Presiding Officer.

Industrial Dispute No. 396|2001

(Tamil Nadu State Industrial Tribnual I.D. No. 23|96)
(Tn the matter of the dispute for adjudication under

clause (d) of sub-section (1) and sub-section 2(A)
of Seciion 10 of the Industrial Disputes Act, 1947
(14 of 1947), between the Workman Shri K.
Rajendran and the Management of Indian Institute
of Handloom Technology, Salem )

BETWEEN

Sri K Rajendran : I Party|Wovkman.

AND

The Director : II P'arty|Managcmcnt
Indian Institute of
Handloom Technology, Salem.

APPEARANCE :

For the Workman : M|s. D. Hariparanthaman &
V. Ajoy Khose,

Advocates,.
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For the Maangement : Sri D. Nandakumar,
Add. C.G.S.C.

The Govt. of India, Ministry of Labour in exercise
of powers conferred by clause (d) of .subjection (1)
and subf^e^tion 2((A) of Section 10 of Industrial

Disute Act, 1947 (14 of 1947,), have referred the
concerned Industrial Dispute for adjudication vide
Order No. L-42O12|228|94-1R(DU) dated 2-6-2-1996.

This reference has been made earlier to the Tamil
Nadu Industrial Tribunal, where it was taken on file
as. I. D. No. 23,96. When the matter was pending
enquiry in that Tribunal, the Govt. of India, Ministry
of Labour was pleased to order transfer of this case
from that Tribunal to this Tribunal for adjudication.
On receipt of records from that Tribunal, the case
has been taken on file as I. D. No. 396'200l and
notices were sentito the counsel on record on either
side, informing' them albout the transfer of this case
to this Tribunal, with a direction to appear beiojv
this. Tribunal on 20-2-2001. On receipt of noticc
froni this Tribunal, counsel on , cither side present
v>\fh their respective parties vind prosecuted this case
further.

This matte came up before me for final hearing
on 31-5-2001, upon perusing the Claim Statement
Counter Statement, other material papers on record,
the documentary evidence let in on tlis side of the 1
Pjrty V/orkmtfii ;jnd 'u\ hearing the arguments of
learned counsel on either side and this matier having
stood over till (his date for consideration, this Tri-
bunal has passed the following :—

AWARD

T'hc Industrial Dispute refened to MI the above
order of leference by the Central Go*'!. fo± udjudica
lion by this Tribunal is :,,•> fclKi"'-> : - -

"Whether the action of the Management of
Indian Trr'ltutc -if 'Japcflocm TOCIIMIOJ™
Salem. in terminating the services of Shi i K.
Rajendran is just, fair and legal ? If not,
to what relief the concerned workman is
entitled ?"

2. The Industrial Dispute between the parties is
briefly as follows :—

The T PartylWoikman Sri K, Rajendran (herein
aflcr referred to aS the Ps'iti.iner) was selected by tb :
TT Party'Mancgement (herein af'er referred to ns
Respondent) and employed as a Sweeper by an order
dated1 26-11-1 °87 f h had out ir S year of service
with the Respondent. TT"1 Respondent has issued th'"
charce memo dated 13-10-92 attributing certain mis-
conducts aeainsi the Petitioner, The Pefitioner pave
a reoly dated 16-10-9? denvin<* the charpes. Without
considering his explanation and without hold'ne LMW
enquiry, ns required under law. the Rcsopndent has
ti'rmini+'H ttir> serv^cs cf the P^ilinner hv an order
^" (H i f i -moo Thf order did not contain any
renvon At the t:-n^ pf V"'s •crmiiifitii""i. he wns no*
nn'd comT""n«fition or notir=> p°v TS ipnn;rfd by the
Industrial D^utes Act, 1947, The Petitioner sent a
representation to the Respondent to ieco'T-ider the
decision. The Petitioner Tiâ  Îso ciusei' n J?rn'
no'ice da<ed 23-8-03 to tV Rc-'Hciidei). The K c -
pondent sent a reply notice dated 27-8-93 and

rclused to reeon .o\r Jiij JLIIIC. \Vi'jni3, Liic 1'eti-
uouer had sent a pJti'abn dateJ 22-9-93 to the Labour
UlUcer, Labour J_<ep. rtment or l'amil Nadu Govt. at
bulem. He returned the application directing ihe
i-'otitioner to raise tne cusule ocioie the central Govt,
Labour DcpanmuH. incii liie lJutitioiiL;r Juts raised
a dispute rjjfore Uic AbMiUnl Labour Cuiiunssionttr,
(Centra^) by Jus letter dated 5-1-94. The conciliating
authority sustained the objections raised by the Res-
pondent! Management about the maintainability ol ths
dispute on the ground that the Respondent is not an
industry within the meaning or. section 2(j) ot Indus-
trial Disputes Act and closed the pdlHion. i"hc Maidras
Bench of the CenUal Ae'miniitrati\c Tribunal issued
a direction to the Conciliation Ofiitci tu send a failure
report to the Govt. ITien o>i submission of failure
report by the Conciliation Ollicer, the Cential Govt.
has referred this mailer u> the inbunal lor adjudica-
tion. The termination o( service of the Fetitioncr
by the Responden (Managemcat h wliolly arbitrary,
unjust and violativc of Articles of 14 and 16 of
Constitution. Thus the said oider of termination is
opposed to the principles of natural justice, since
no enquiry wais held before terminating the services
of the Petitioner, Further, as the Petitioner had put
in more than five years, of service at the time of
termination, no compensation or notice pay was given
to the Petitioner, which is contrary to Section 25_F of
the Industrial Disputes Act. Hence, the aption of the
Managemeni in terminating the services of the Peti-
tioner|Workman is void, ab-ini(io Therefore, this
Tribunal! may be pleased to pass an award holding that
the termination of the service of the Petitioner is un-
jusl and1 to direct the Respondent|Management to re-
instate the Petitioner in service with back wages and
all other at endant benefits.

3. The Respondent:|Management, had opposed the
avcimerits of the Petitioner in the Claim Statement
which is briefly as follows :—

The dispute raised1 by the Petitioner is beyond the
senpe of this Industrial Tribunal and without juris-
diction. The dispute docs not come under the pur-
view of Industrial Disputes Act; The Petitionei
Sri Rajendrum was engaged as Sweeper paid from con-
tingency w.e.f. 2-l(2-1987 and his services were
terminated w.e.f. 26-10-1992. He had worked in
this institute for nearly five years. Since he was cn-
KagccI as a contingency paid staff, he.was paid wages
for the days he actually worked with necessary weekly
off and national holidays. The memo dated 13-10-92
was given to him directing him to explain on his mis-
behaviour. During the tenure of his service in . 'he
Respondent institute he was irreeulnr in duties and
HISCJ he was in the habit of consuming intoxicatinir
drinks whiJe on duty, He v:is woui^i and Issued
memoes on several occasions ndVivn? him fn des'«t
from such habits while on dutv I>i spiff of such
memorandums, the petition has failed to make any im-
provement in his attendance, conduct, behaviour etc.
He had not been terminated all of a sudden. The
series ot written complaints from girls students and
>taff of the institute alleging indecency and misbeha-
viour .'"z<iiiT.f him wen- received A thorough enquiry
vvis conducted as per m'c's by an independent rcs-
rxn'ihle oWcer of the in<-tiiule, Th> witnesses were
duly cross examined. Thereafter action has been
fakjn to terminate the petitioner from service. The



4570 1HE GAZETTE OF INDIA : AUGUST 25, 2001/BHADRA 3, 1923 [PART II—SEC. 3(ii;J

petitioner has signed in the enquiry proceedings for
having participated in the eiiquny. lhc Govt. of
Indiai, Ministry of Labour, New Delhi vide their
letter No. L-42O12|47-8GT|1T(B) dated 5-7-88 had
conveyed that the activities ol Indian Institute ol'
Ilandloom Technology, Salem are not be treated1 as
industry under Industrial Disputes Aet and as such
the provision of Industrial D'spiHes Act docs not apply
to this institute. Hence, the Petitioner is not entitled
to any compensation under the relevant rules, in view
ol the gravity ol misbehaviour committed by the Peti-
tioner and In--, scant icspict loi maintaining disciphre
and decorum while on duly, his request for reconsi-
deration of his reinstatement in service had not been
considered since it will be against the interest of the
institute, which is an educational institution of All
Indii repute â  a premier institution in the South.
For the notice issued by the Petitioner, the Respon-
dent ha(d sent a reply dated 27-8-93. In a similar
case in the past, the Ministry of Labour, Govt. of
India, New Delhi vide letter dated 5-7-88 has opined
that the activities of Indian Institute of Handloom
Technology are not to be considered as an 'industry'
under the Industrial Disputes Acf and ;vs such the
provision of Industrial Disputes Act does not apply
to this institute A thorough departmental enquny
was conducted before termination The Petitioner is
not entitled to any compensation under the relevant
rules. Hence, the Tribunal may be pleased to Jis-
ITTSS this petition.

4. When the matter WPIS pending before the Tamil
Nadu Sta'e Industrial Tribunal earlier, the documents
were marked by consent of counsel on either side
as Ex. Wl to W9 and Ml to M7 The case was
transfei red during that statue to the fib of this Tri-
bunal ffs per fhe orders of rhe Central Govt. When
the matter came up for final hearing here before this
Tribunal, arguments of the counsel on either side were
advanced.

5. The point for my consideration is :—-

"Whether the action of the Management of
Indian Institute of Handloom Technology
*n 'crminating the services of Sri. K
Rajendran is just, fair and legal? If not,
tn wh^t 'cl'ef, the concerned workman is
entited 7"

Point :—Tt is admitted that the Petitioner wtiis an-
pointed as a Sweeper in the Resoond'nt Indian Insti-
tute of Handloom Tcchnoloi;v, Salem. Ex. Wl is
the xerox coov of the appointment o'der. In that order
itself it is clcm-Iv sfn1ed 'hat tlv annomtment is nuHv
temporary and liable to be terminated at arw time
without any notice and without assigning any leason
and if he is willing to accept the offer on these con-
ditions, he should report for duty on or before 5fh
December, 1987. So from this, \i is seen lhat the
Petitioner was not appointed as n permanent cm
ployce of the Respondent Institute and the appoin -
ment given is only a temporary one. subject to lhc
conditions mentioned therein. The Petitioner wasg
given an appointment of Sweeper under such condi-j
tions is not disputed. Ex Ml i., the xerox cony of the
ioinin» report dated 2-12-87 <nvc*n by the Pe'itioher. \
The Pcti'ibner's report for duty before 5-12-87 asp
mentioned in Ex. Wl shows that he was willing to'
accept the offer on (hose conditions mentioned in the

t'ppointment order. It is clearly starjd in the Counter
Statement ol the Respondent that a scries of written
lompluuiis iiom guls students and stalT of Respon-
dent institute alleging, indecency and misbehaviour
ti^ainst the Petitioner were received by the Respondent:
iind a thorough enquiry has been conducted by a
responsible officer of the Respondent Institute as a
departmental enquiry wherein, witnesses examined
were cross examined by the Petitioner. All these
things have not been disputed by the Petitioner.
Lx. W2 is the xerox, copy ol memo dated 13-10-92,
wheiein the incidence of misbehaviour of the Peti-
tioner on four occasions have been noted. Ex. W3
is the xerox copy of the reply given by the Petitioner
to the memo under Ex. W2. E\, W4 is the xerox
copy ol order dated 26-10-1992 for Ins termination
of seivi'ce of the Petitioner. Ex. W6 is the Xerox
copy of 'he legal notice issued by the Petitioner to
the Resopndcnt. Ex. W7 ii the reply given by the
Respondent's advecatc to the Petitioner's advocate.
On the side of the Respondent ITIerox copies of various
memoes issued to the petitioner have been filed, where-
hom it is seen the petitioner was in the habit of un-
authoiizcd absence for long peiiods and also he was
issued memoes twice for consumption of liquor dm ing
duty time. All these misbehaviouis have been men-
tioned in the counter statement itself. These xerox
copies of the memos hied into Court by the Respon-
dent|Management show that the saiJ averments in the
Counter Statement of the Respondent are only based
on records. They are not disputed by the Petitioner.
Euither, the perusal of xerox copies of documents
filed on behalf of the Respondent into Court clearly
show that the petitioner was verv irregular in atten-
ding his duties and used to be remained absent un-
antboiisedly. For the memo Ex, \V2 issued on <hc
basis of vaiious incidence of misbehaviour xerox
co;es of documents have been filed into Court by the
Respondent as supportive documents. A perusal of
other documents, xerox copies, clearly show that an
enquny has been conducted for the charges made
against the Petitioner under Ex. V/2 memo by one
Senior Lecturer of the Institute, Sri P. Ramalingam
and in the enquiry proceedings, the Petitioner] Woik-
man Sri K Rajendran had taken part and subscribed
his signature on eveiv pa?e of the enquiry proceedings.
Only r.ubsqucnt to the enquiry and on the basis of
the findings given by the Enquiry Officer dated
^6-10-92, the punishment of trrminal'on of service have
been imposed bv the Rcsoondent, the Director of >he
Respondent Unit under Hx W4 AH these things fio
1O shov that the averments of the Petitioner in his
Claim Statement that wihout concTuctin«* any enenn'ry
-md without assicnintr anv reason the Petitioner was
terminated bv the Pe^non^-nt nn o^.in-Q2 is forHilly
worn* On ihp othsr halnd, there is sufficient mnte-
t-r;il :>vn'1''Hc in lh;s case *o mmp to the conclusion
+iiat for th" mi"-*nr>r1'!<-t nf *h^ T-'sntionerlWorkrmn. 'i

rhnrcp p-r-mo Tvis hc-en ''ssiied and a r^iml'T rnniihy
has been conducted givine sufficient opportunity for
'lie PetitionerlWorVman to tnk? nart in the enquiry
and on the basis of the findings given bv the Enquiry
Officer that the charpes JevH1?d against the Petitioner!
Woricrmn Vavc been nrn\v.l the rninnctr-nr an'hnrity
had issuer! ;m orr^r of tf*i"«-nin-ition as a Pimishmpul
to the P°tifinnrr employee So nndpr such
circumstpnces. it rnnnot h" siid thnr no nnnortnn'ty
^ fls (riven to the Pfiitionoi iWorkni"Ti nnd ihcrf" is tny
violation of natural jnst'tr. fr -in fb^ nvnilahlc
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evidence as documents on tru side of the Respondent,
it is clearly seen that the Pe til kmer| Work man while
in service had remained unauthonsedly absent irom
duty for a considerable length of time and used to
consumer liquor, while on duty and also misbehaved
with the lady students of the institute. So, the Res-
pondent [Management thought it fit ihat, it is not con-
ducive or keeping the Petitioner in seivice for (he
Respondent in the institute and hence, he was termi-
nated from service. Ihe way in which the Petitioner
was employed in the institute oi the Respondent!
Management shows that he is not emitted to any com-
pensation or notice pay, since section 25F of the In-
dustrial Disputes Act is not attracted to the present
case. Under such circumstances, it is found that the
action of the Management of Indian Institute of
Handloom Technology, Salem, in terminating the
services of Sri K. Rajcndran, is just, fair and legal.
Hence, 'he concerned workman is not entitled foi any
relief. Thus, (he pain* is answered accordingly.

6. In the result, an award is passed holding that the
action of the management of Indian Institute of
Handloom Tcchnolocy, Salem in terminating the
services of Sri K. Rajendrai i« nisi, fair and legal.
Hence, the concerned worknrm is not entitled to any
rrlH. No Cost.

(Dictated to the Stenographer, transcribed and
typed hy him. corrected and pronounced by me in the
one" court on this day th? 26th Jnn,\ 2001.)

K KARTHIKEYAN. Prps'dine Officer

Witnesses Examined :

On cither side : None.

DOCUMENTS MARKED •

For I Party|Workman :

Fx. No. Date. Description

Wl 26-11-87—Xerox copv of the appointment
order issued by (he Management to the
Petitioner.

W2 13-10-92-^Xerox cony of the memo issued
by the Management to (he Petitioner.

W3 Nil —Xerox copy of the letter from the
Petitioner 'o the Management.

W4 26-10-92—Xerox copy of termination order
issued by the Management to the Petitioner.

W5 23-11-93—Xerox cony of the letter from the
Labour Officer to the Petitioner,

W6 23-8-93-—Copy of advocate notice sent to
the Management on behalf of fhe Petitioner.

W7 27-8"-93—Xerox copy of reply aiven by the
Mani'KJemcnt to the above notice.

W8 Nil —Xerox cooy of industrial dispute
raided by the Petitioner before 'he Labour
Officer.

W9 8-6-94—ReinarksfrnmmenK filed bv the
Management before the Asst, Labour Com-
missioner (C).

? ' l ' (\] " " 1 0 1 - T i

New Delhi, the 3 W July, 2001

S.O. 2197.—In pinsuanee of Section 17 of tho
Industii.il Disputes Act, 1947 (14 of 1947), the
Central Government heichy publishes the award of
Ihe Cental Government Industrial Tribunal, No. 2,
Dhanb.id as shown in the Anrcxure in the Industrial
Dispute between the employers in relation to the
m.uiagemerh of BCCL and their workman, which was
i,ceuwl by the Centu'l luvernmcnt on 30-7-2001.

[No. L-20012|81|91-I.R:(OI)]
N. P. KESAVAN, Desk Officer

ANNEXURE

BF.rCRr THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) AT DHANBAD

PRESENT :

Shri 13. Biswas, Presiding Officer.

In the mailer of an Indi'StiiM Dispute ur>der Section
10(! ) (d) of the I.D. Act, 1947.

Reference N,i, 4 of 1992

PARIIES :

Employer:, in lefafim to the management -of
M\. B.C.C.L atid their workman.

APPEARANCES :

On behalf of the Workman.—Shri S. N.
Goswami, Advocate.

On behalf of the Tmnloycrs—Shri H. Nath
Advocate.

STATE : JharUiand. INDUSTRY : Coal.

Dated, Dhanbad, the 17th July, 2001.

AWARD

The Gcnernmeut of India, Ministry of Labour,
in exercise of the powers conferred on them under
Section IO(l ) (d) of the I. D. Act, 1947 has referr-
ed the following dispute to (h;s Tribunal for adjudi-
cation vide their Order No. L-20012|(81)l9r-P.R.
rCojl-f), d.itcd, (he Nil,
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SCHEDULE

'Whether I he ;'ction of the management of
Bhowra (N) OC1J ol M,s. Bharat Coking
Coal in denying employment to the de-
pendent son of Sh. N. K. Banerjee, Over-
man, who reined on 7-6-86, in (erim of
Circular No. BCCL PA-U 5-2-128,77|
3 1457-6IS dated 22-6-1977 and para 9.4.4
of NCWA-III is juslified ? If not, to what
relief is the workman entitled V

2. The case of the concerned workman as per W,S-
in brief is as follows.

The concerned workman in the W.S. submitted that
he was appointed at Bhowra (N) Colliery as Over-
man on 1-1-45 and -oniained in the service to the
satisfaction of the management till the date of his
superannuation. He submitted that he was super-
annuated from his service with effect from 7-6-86 i.e.
after completing his service to tune of 41 years con-
tinuously. The concerned vvrikman submitted that
none of his son was empkyed in Coal Mine or in any
other establishment after his retirement and for which
they arc wholly dependent on the earning of the con-
cerned workmar. It has been further submitted that
the management ;ssued a circular vide dt. 22-6-77
and thereby agreed to provide employment of atleaiit
one of the dependent ol ihe employees who retires or
die after in service for atlea^t 35 years in BCCL on
fulfilment of certain condition. The concerned work-
man submitted thai inspire of fulfilment of all the
criteria the management i/ispite of his submitting
application did not consider his case. The concerned
workman alleged that (he management has also violat-
ed the clear provision as laid down in elause 9.4.4 of
NCWA-III arbitrarily. Accordingly the concerned
workman submitted his prayei for passing an Award
directing the management of Bhowra (North) Colliery
O.C.P. of Mis. BCCL to iibnirb in employment one
of his son as per circular issued by the management
as well as the clause 9 4.4 of NCWA-III.

3. The management on the contrary after filing
W.S.-cum-rejoinder has denied all the claims and
allegation which the concerned workman asserted in
his W.S. Tt has been di'dosed that the management
isiued ihc relevant circular and that circular was valid
upto the year 1978 as at thai relevant time the con-
cerned woikman did not complete service of 35 years
could not be cons:dered at all. Moreover the mana-
gement referring the decision (if the Hon'ble Supreme
Court reported in 1981 1 L U 337 (Yogeiiclra Pal
Singh Vs. Union of India submitted that Supreme
Court also by the said decision has discarded appoint-
ment of any dependent of the employee of any parti-
cular concern taking into view that it would be in
violation of Article 16 of the Constitution of India.
Accordingly the maniu'cment submitted that
provision as laid down in clause 9.4.4
in NCWA relating to providing jobs t:i the depen-
dent son of employee is viohtion of the Article of
Constitution quoted abo\r ns held by the Hon'ble
Supreme Court and for wh'ch the concerned work-
man cannot claim any advantage of that clause.
Accordingly the management has prayed for passmp
an Award holding flint ihc action of the management
of Bhowra North O C.P. of M|s. BCCL in denying
employment to the dependent of Shri N. K. Banerjee

dependent son who rdiru1 on 7-6-86 is justified and
for which the concerned vuTLman is not entitled to
iniy reliei'.

4. The points, lor decision in this reference are:—

"Wildher the action ol the management of
Bhowra (N) OCT of M|s. Bharat Coking
Coal in denying employment to the depen-
dent son of Sh. N. K. Banerjee, Overman,
who retired on 7-6-86 in terms of circular
No. BCCL|PA-II|5|2|I28|77|31457-618 dt.
22-6-1977 and paia 9.4.4 ot NCWA-III is
justified ? If not, to what relief is the woik-
man entitled '.'"

Decision with Reasons

5, There is no dispute to hold that the concerned
workman was Overman at Bhowra (North) Colliery
under BCCL and he letired from his service on
7-6-86. It is ihc specific claim of the concerned
workman that he joined under the management as
Overman on 1-1-45. As no evidence is forthcoming
before the Court rebuttal on the part of the manage-
ment before tne Court rebutting this claim there is no
reason to disbelieve the submission of the concerned
workman in regard to his length of service. It is the
spec:fic submission of the concerned workman that by
a circular the management decided to arrange for
employment of one dependent of retired employee
who after rendering sen ice ot 35 years has been
superannuated. The said circular in course of hear-
ing was marked as E\l. M-3 on the part of the mana-
gement. 1 have considered the circular and I find
support lelating u> the claim of the concerned work-
man. According to clause (li) of the said circular
it has been cleaily pointed out "under the claim for
employment is reMncted lo only one dependent of
such retired deceased employee who must not have
any of his sons in employment, sincce before|after
take-over in BCCL." Clause (i) on the contrary
submitted "under the Scheme, retired'deceased emp-
loyee must have to his credit 35 years of completed
continuous service in the coal industry." It is the
contention of the concerned workman that he sub-
mitted his application for employment of his son rely-
ing on this circular as the fulfiled the critena which has
been laid down. Learned Advocate for the manage-
ment on the contrary telvinj' the discussion of the
Central Consultative Committee meeting held on
7-6-79 at CCWO Conference Hall marked Ext. M-4
submitted that the said circular Ext. M-3 has be-
come inoperative after 2-5-78. Learned Advocate
submitted that :is the concerned workman did not
complete 35 yuirs of service as on 1-4-78 his claim
for employment of his dependent could not be con-
sidered at all. Learned Advocate for the manage-
ment submitted referring decision reported in 1981
T LLI (337) that the Hon'ble Apex Court has dis-
carded the views of giving employment to the emp-
loyees dependent after the period of superannuation
;is the strd decision went against the principle as laid
down in Article 16 of the Constitution of India and
referring the said decision learned Advocate for the
management submitted that clause 9.4.4 of NCWA-
III automatically ha> become redundant and as such
relying on clause Q.4 4 the concerned employee is not
entitled to sr«t Ihe benefit wh^ch he has prayed for.
I h;ive considered 'he decision referred to above and
I have also considered clause 9.4.4 of NCWA-TII.
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It is seen that NCWA-III lias come intp force with
effect from 11-11-83 when the concerned workman
was very much in seivice and also after passing die
above decision of the Hon'hle Appex Court. Circular
for giving employment to one Independent of the
employee by th; management is one thing and the
provision laid down in NCWA is other though
NCWA III has conic into lorce after the same being
accepted by the Government of India. Therefore,
there is no scope at nil to ignore NCWA-III in any
manner whatsoever It is further seen that after
NCWA-III, NCWA-1V came into force. The vali-
dity of NCWA-III was finm 1st January, 1983 to
December 1986. NCWA-1V has deleted the clause
9.4.4 which very much was in existence in NCWA-
111. Therefore, after promulgation of NCWA-IV no
employee is entitled to get any such relief as per
piovision laid down in clause 9.4.4 of NCWA-III.
The concerned workman was superannuated with
ellecf from 7-6-86 when NCWA-III was very much
mvogue, Theiefore, at this stage I find little scope
to discard the claim of the concerned workman in
view of submission ol the learned Advocate for the
management. As NCWA-III was very much ac-
cepted by the Government of India the management
Ljnnol, avoid their responsibility to provide employ-
ment to one dependent of the concerned workman.
After caieiul consideration of all the facts and cir-
cumstances I hold I hat Hie case of the concerned
workman stands on cogent looting and for which he
is entitled to the lelief as prayed for. Accordingly
the following Awaid is lendered :—

'"1 he action of the management of Bhowra
(N) OCP of M's. Bliarat Coking Coal in
denying employment to the dependent son
of Sh. N. K. Banerjce, Overman, who re-
tired on 7-6-86 in terms of Circular No.
BCCL[PA-II|5i2| 12S| 77j31457-ftI8 dated1

22-6-1977 and para 9.4.4 of NCWA-IU
is not justified. Consequently, the depen-
dent son of Sh. N. K. Banerjce, Overman
is entiled tn employment under the mana-
gement of BCCL."

The niaiiiiciiiii^nt is clncded to implement the
Award as diiccted above wilhin three months from
the 'late of its r-ubl'calion in the Gazette of India.

B. BISWAS, Presiding Officer

New Delhi, the 31st July, 2001

S.O 2198.—In pursuance of Section 1/ of the
Indusrrial Di-pule, Act, 1047 (14 of 1947), the
Central Government hereby publishes the award of
the Central Government Industrial Tribunal, No. 2,
Dhr,nb?.d as Oiown in the AnniAurc in the Industrial
Dispute between the emplo3ers in relation to the
management of BCCL and their workman, which was
recehed by the Central Government on 30-7-2001.

[No. I.-20012[n0|92-IR(C-I)]
N. P. KTSAVAN, Desk Officer

ANNEXURE

BEFORE 1HH CENTRAL GOVERNMENT
INDUSTRIAL 1RIBUNAL (NO. 2) AT DHANBAD

PRESENT ;

Shn B. Bi,w;s, Presiding Officer.

In the maker oi an Industrial Dispute under Section
1 0 U ; ( J ) ot the I.D. Act, 1947.

Reference No 118 of 1995

PARTIES :

Employcis in relation to the management of
Mudidih Colliery of M|s. BCCL and their
workman.

APPEARANCES :

On behalf ot the Workman.—None.

On bchall oi the Employees.—Shri H. Nath,
Advocate.

STA'IL : Jhdikhand. INDUSTRY : Coal.

Dated, Dhanbad, the 17th July, 2001

AWARD

J'he Government of India. Ministry of Labour, in
exc i s e ol the poweis conferred on them under
Seclim 10( i ) (d ) of the 1. D. Act, 1947 has referr-
ed the following dispute to this Tribunal for adjudi-
cation vide then- Order No. L-20012(l 10) ,92-1 R.
(Coal-I), dated, the 30th April, 1993.

SCHEDULE

"Whdhei ,he demand of R.CM.S. for promo-
t;on of Slui A. N. Mondal to the post of
Spl. Grade Cleik w.c.f. 22-1-83 and for
rcgularisini: him a.' Office Supdt. in Tech-
nical Grade 'A' w.e.f. 28-5-84 is justified.
If so. to what relief the workman is en-
titled ?"

2. Tn this reference both the parties appeared and
filed their respective \V.S, documents etc. Subse-
quently the workman sid^ i'hMained from appearing
before this Tiibunal and taking any further steps in
this leferenci; although Regd notices were issued to
them. The reference is pending since 1995 and
there is no reason to keep the same alive. Under
such circumstances, a 'No dispute' Award is render-
ed and the refeience i:- disposed of on 'No dispute'



5674 THE GAZETTE OF INDTA : AUGUST 25, 2001/BHADRA 3, 1923 LPAKT IT—SEC. 3(ii)]

Award b'jsis presuming ncn-existence of any indus-
trial d'cpi!ic between the rurties presently.

B. BISWAS, Presiding Officer

New Delhi, the 31st July, 2001

S.O. 2199.—In pursuance ot Section 17 of the
Industrial Dispute Act, 1947 (14 oi 194/), the
Central Government hereby publishes the award of the
Central Government Industrial Tribunal, No. 2
Dhanbad as shown in the Annc-xure in the Industrial
Dispute between the employers in relation to the
management of TISCO and their workman, which
was received by the Central Government on 30-7-2001.

[No. L-20012'183|92-TR(C-l)]
N. P. KESAVAN, Desk Officer

ANNEXURF

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) AT

DHANBAD.

PRESENT :

Shri B. Biswas, Presiding Officer.

In the matter ot an Indusliiul Dispute under
Section 10(l)(d) of the I.D. Act, 1947.

Reference No. 3 of 1995

PARTIES :

Employers in relation to the management ot
Central Workshop of Ms. TTSCO Ltd.
and their workman.

APPEARANCES :

On behalf of the workman : Shri D. Mukherjee.
Advocate.

On behalf of the employers : Shri B. Joshi.

Advocate.

STATE : JJiarkhand. INDUSTRY : Coal.

Dated, Dhanbad, the 19ih July, 2001

AWARD

The Govt. of Tndia, Ministry nf T nboLir, in exer-
cise of the powers conferred on them under Section

10(l)(d) of the I.D. Act, 1947 has referred the
following dispule to this "tribunal for adjudicator,
vide their Order No. L-2()0!2( 183)|92-I.R. (Coal-1),
dated, the 24fh January, 1995.

SCHEDULE

•'Whetlier the action of the management of
Central Workshop Jamadoba of M|s. TISCO
Ltd., in not giving proper designation ai'd
grade to Shii S. K. Banerjce, Mechanist as
per nature of his work as Scheduler from the
date he was performing the job as Scrhc-
dular is justified ? If not, to what relief the
workman is entitled ?"

2. The case of the concerned workman as per
W.S. in brief is as follows :—

The concerned workman in his W.S. Submitted
that he wffs a permanent workman under the manage-
ment since long with unblemished iccord of service.
Thereafter in the year 19H6 the management asked
for appoinment in the post of permanent schedular
for appointment in the post of permanent schedular
as at that time the management was in need of perma-
nent schedular. Accordingly the cocerned woikman
appeared in the written lest and interviewed and he
was selected by the management for the post of
Schedular and to that effect issued a letter dt. 2-4-86.
The concerned workman admitted that in the said
letter it was mentioned that his service as Schedular.
will be required only on leavejsick vacancy but inspitc
of so actually he worked there as Schedular from
June, 1986 till 1993 when under the direction of the
management he was stopped frcm doing his duties
as Schedular. It has been submitted by Ihe concerned
workman that as Schedular he worked for more than
240 days in a year. It has been kirther alleged by
the concerned workman rh,it inspire of pemianeni
vacancy the management dij not regularise his ser-
vice in the said post He submitted that two sche-
dulars namely Indra Bahadur and J, P. Sin«h dnrine
that period were removed from service by the
management and they remained out 'if employment
for more than 1-1'2 year. Though permanent vacan-
cies were created the mjmevnncnt did not con-
sider necessary to regularise his service as Schedular.
As a' result he submitted several representations before
the management for rcguiarisation of his service r>s
Schedular but the- management dirl not my nrv reel
tn his reprfsentation. On tru" contrary he was direc-
ted to work as Machanist. The concerned woikman
nlWed ihnt such decision of the manneement was
arbitrary, illegal and in viola^nn of the principles of
natural justice -̂ nd for wh'ch be nu\c*<l tHs indrstra!
dispute to redn-^s IP'S iirievafin- Acoordinely the
concerned work mi n fins n n v H for nnssinn rtivpssarv
Award dirertino thp mTna<*emcnt 1o r^pnlprKe hi-'
service as Sdwlntar w;fh effect from \QR6 in the
fradp of Srhfdnlfif v/ith al] nrr^ars of wnpes and
crnspci'icntipl lvnrnt<\

3. The management on the contrary after filine
W.S.-cum-rcjoinder have denied iH the claims and
allegation which the concicrncd workman asserted ii
his WS. Tt h,is been disclosed bv the m:in,i»emenf

that the rnnrcnifri w^rkmni was a'innintcd as T V - M ^ .
Machinist on 1-6-66 nncl s"bsequent1y wa«! designated
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as Machinist with crlea irirai s»-2-6/ and was placed
in Cat. V u-nd latei on lie was promoted in Cat. VI
with effect J:ro.n 21-8-80. The management admitted
that they gave chances to the concerned workman and
Shu L). JVJ. jha, Macninisb Lo work as S-hecbiar
curing leave and sick vacditcic, of. pen.:. ...iu \o .-
man. In the said workshop under Lli-- int.iUL,^.iii.i)t
sanctioned stiength oi ScheUulai was 4 anu in,A of
Planner was 2. At tLul tane 4 persons w.ic a! _• c)y
working on permanent basis in the post ol Schedular
and 2 persons wbie working on permanent basis in
the post planners. Later on both posts of Schedulers
and Manners were meiged together and all work
described as Schedular-cum-PJanner. The manage-
ment submitted that they selected the concerned work-
man and D. M. Jha to work as Schedular during
leave and sick vacancies and accordingly they were
given the job as and when tnc same could be avail-
able during the peiiod from 19S6 to 1US9 and against
work as Schedular they were duly paid. The manage-
ment submitted further that after ineiger of Schedular
and Planner and after rationalisation of work the
requirement of filling up temporary vacant po4 of
Schedular-cum-Planner during leave and sick vacancy
did not arise. The concerned workman was nol
required to be engaged fiom November, 1980 fill
date on the job of Schedular during leave and sick
vacancy. The management submitted that in the
meantime the concerned workman was regularised ns
Sr. Machinist in Technieil and Supervisory Gmdc-C
with effect from 5-10-88 and he continued his job
in the said post. The management further submitted
that during the said period1 2 Schcdulars namely
Indra Bahadur and J. P. Singh wiere removed from
their service for the misconduct committed by Ihem
but later they were reinstated a-i tiv disnute was
raised by the sponsoring union Accordingly there
was no such permanent vacancy in the department
as Schcdular and for which there wp.< no scope on
the part of the management to regularise the •services
of the concerned workman ps Scheduler, The mmiapc-
ment submitted th.it the dKmit.- raised hy the con-
cerned workman ii; vexiotis one and find no hpsh
and for which the management has pravei for passing
necessary Award holding that the rnnrenvMi workman
is not entitled to get any relief.

4. The poinfs for decision in this reference are .—

"Whether the action of the mpnaK'-ment of Cen-
tral Workshop Jamadoba of M's. TTSCO.
Ltd., in not giving proper designation and
grade to Shri S. K. Ba'nerjee Mechinist as
per nature of his wort j<; Schedulai fi^n
the date he was rjerlonii''i'i the \rh a'.
Schedular is Justified ? Tf mt, to wbni leli.-f
the Workman is eniitle;! ?"

FINDINGS WITH REASONS

5. The concerned workman in order lo substan-
tiate his claim was examined as witness while
the management on their part e\':imir.i::d also one
witness. Considering the evidence of the concerned
workman and also on the part of the management
(here is no dispute to hold that the concerned work-
man was a Machinist under the ntanajvmenf. Con-
sidering their evidence and also considering ihc W.S,

filed by the concerned workman and the W.S. of the
managouiisnt I find1 no dispute to hold' that the con-
cerned workman along with another staff was al-
lowed to work as Schedular, under the management.
it is the contention of the concerned workman that
in spite of permanent vacancy existed the management
lor ins rendering services continuously from 1986 to
1993 did not consider necessary to regularise his;
services as Schedular. Ihe concerned workman
submitted that during the said period due to dis-
missa'l ot sei Vices of Indra Bahadur and J. P. Singh,
Schcdulars two vacancies came into existence but
m spite of his giving several representation the mana-
gement did not consider necessary to regular his
services. I h e contention of the management on the
contrary is different one. The management in course
of hearing submitted that though Indra Bahadur and
J. P. Singh were dismissed from service subsequently
they were reinstated. Moreover, they submitted that
under them there were four posts of Schedulars and
2 posts of Planners and all those posts were filled up.
Subsequently for the interest of smooth running of
the administration the post of Planner- were merged
with that of the posts of Schedulars. As such the
services of the concerned workman-as Schedular was
not lequircd. Accordingly he WAS asked to work as
Machinist and subsequently his post was up-graded
to Cut. VI. The management submitted that the
claim of the concerned workman for his continuous
job for 240 days in a year upto 1990 did not find
any basis at a,H. Actually he w'as employed as a
Schedular absolutely on temporary basis in absence
of the permanent Schedulars and against his work
they paid his wages accordingly. The concerned
workman during hearing admitted the fact of his
appointment as Schedular on temporary basis. Trie
concerned workman during his cross-examination ad-
mitted all these facts. The concerned workman also
admitted that the dismissed Schcdulars were reinstated
by the management. Therefor-, from the evidence
of the concerned workman it is crystal clear that
no permalnent vacancy exis'cd when he was employed
Schedular under the management. The question of
rcgularisation of service of the concerned workman in
the post of Schcdular will crop up if there existed
any permanent vacancy. Considering the evidence
on record, all the relevant papers on record and also
after hearing both sides I find no dispute lo hold that
the concerned workman was employed by the manage-
ment as Schedular, bat it was absolutely on temporary
basis. Question of regurarisaition of service on the
part of the management did not crop up as-there was
no vacancy at all. Actually there was scope to reularise
the services of the concerned workman against va-
cancy ow two dismissed Schedulars but that could not
lie done so as the said Schedulars were reinstated in
the service. The concerned workman during his cross-
examination admitted (hat he has already taken volun-
tary retirement and he is no more in service. He further
admitted that he received all his due-,. Therefore if
the prayer of fhc concerned workman is considered in
thai case there is no scope of his regu'arisation of ser-
vice. Therefore, after careful consideration of all the
facts and circumstances, I hold that the management
did not commit any illegality ignoring the claim of
'he concerned workman in the matter of regularising
his service ns Schedular. I hold that by doinc so
tho maiPa^cmcnt did not commit ony illegality and
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violate the principles ot natural justice. The indus-
trial dispute raised! by the concerned workman, I hold
finds no footing and for which the concerned workman,
is not entitled to get any relief which he has prayed
for. In the result, the following Award is rendered:

"The action of the management of Central Work-
shop Jamadoba of'M|s. TISCO. Ltd., in
not giving proper designation and grade to
Shri S. K. Bancrjec, Machinist as per nature
of his work as ScheJuiar from the da|'e tic
was perfoiming the job as Schedular is
justified. Consequently. the concerned
workman is not entitled to any relief."

B. BISWAS, Presiding Oflicei

New Delhi, the 31st July, 2001

S.O. 2200.—Tn pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), tin.
Central Government heieby publishes the award1 of the
Central Government TudustfKil Tribunal No. 2,
Dhanbaid as shown m the Annexuie in the Tndus'ria]
Dispute between the employers in relation to the
management of BCCL and their workman, which was
received by the Central Government on 30-7-2001.

[No. L-20012]227|93-lR(C-T)]

N. P. KESAVAN, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) AT

DHANBAD

PRESENT :

Shri B. Biswas, Presiding Officer.

In the matter of an Industrial Dispute under
Section 10{I){d) of the T.D. Act, J 947.

Reference No. 72 of 1995

FARTIES :

Employers in relation to the management of
Bhaltdih Colliery of M|s. BCCL and their
workmen.

APPEARANCES :

On behalf of (he v, oikniui Mm D. Mukherjee,
Secretary, B.C.K.U.

On behalf of the employers : Shri B. Joshi,
Advocate.

STATE : Jharkhand : INDUSTRY : Coal.

Dated, Dhanbad, the 17th July, 2001

AWARD

The Govt. of India, Ministry ot Labour, in exer-
cise of the powers conferred on them under Section
10(1 )(d) ot the I.D. Act, 1947 has referred the
following dispute to this Tribunal tor adjudication
vide their Order No. L-2O012(227)]93-T.R. (Coal-I)
daed, the 20th April, 1995.

SCHEDULE

'Whether the demand of the union raised on
3-4-91 for reinstatement with back wages
of Shri Bishnu Mahto and 21 others (as per
list enclosed) whose services were alleged
to have been terminated in 1974 by the
management of Mahuda Area of BCCL
is justified ? If JO, to what benefit these
workmen are entitled and lrom which
date ?"

2. In this leference both the parties appeared
before this Tribunal and1 filed their respective W.S.
Subsequently when the reference was fixed for filing
documents by the parties learned representative for
the workmen submitted that the concerned workmen
have i ailed to keep any contact with him and accor-
dingly he prays to pass a 'No dispute' Award in this
reference. It appeais from the iccords that in spite
of issuance of Regisiered notices the concerned work-
men have failed to turn up before this Tribunal. As
such there is ample leascn I.o consider that the con-
cerned workmen are not interested with the instant
reference. Under such circumstances, a 'No dispute'
Award fL rendered! and the icfcjenec is disposed
of on the basis of 'No dispute Award presuming
non-exisH'ncc of any industrial dispute between the
paities.

B. BISWAS, Piesiding Ollicer

LTST OF WORKMEN

1. Bishu Mahata

2. Ramhari Mahto

3. Khalip Mahto

4. Saran Rai

5. Babulal Maihto

6 B, Mtighu Mahto

7. Aavedhi Ansari

8. Majhu Das
(). Mukund Das

JO. Hanram Rewani

11 Dhuma Rewani

12. Guhiram Majrito

13 Bijoy Rewani

J4 Ashu Rewani

, 15 Ramu Mahtb

16. Maclan Mahto
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17. Kartik Mahlo

18. Ch. Meghu Mahto

19. AiJLin Mahto

20. Dhiincshwar Mohato

21. Kalachand Tcli

22. Lakhan Mahato.

B BISWAS, Presiding Officer

New Delhi, the 31st July, 200]

S.O. 2201.—In pursuance of Section 17 of (he In-
dustrial Disputes Act, 1947 (14 of 1947), t!ie Central
Government hereby publishes the awaid o the Cen
tra! Government Industrial Tribunal No. 2, Dhanbad
as shown in the Annexuie in the IndnstiLil Dispute
between the employers in rehtion to (he -ramgemmt
of BC'CL and (heir workman, whic.i w.n ^cuvej by
the CentiU Government on 30-7-20i;l.

|No. L-20()l2/4l6/';4-JRfC-O |
N. P. KESAVAN, Desk Officer

ANNBXURF

BEFORE THH CENT RAJ GOVERN VIFIW
JNDUSTRIAL I RIBUNAL (NO. 2) Al

DHANHAU

PRESENT :

Shri B. BLwas, Presiding C^ccr.

Jn the mattei o/ a i Lidusii'al Divide aruer S:>'t'im
l O t H f J ) OL the T.D. Act, °47

Relcrence No, 126 of 1993

PARTIES :

Employers m lelauon to the nun igcmeiit of
Lodna Area of M/y BCCL anJ thcii woik-
man.

APPEARANCES :

On behalf of the workman : Sn, i T>. J3o^e, frra-
suui, R.C.MS. Union.

On b:haU of the emplo};rs . Shri H. Nath,
Advocate.

STATE: Jharkhaud. J N D J S I U Y - >\o,\\

Dated, Dhmibad, t-ic 20th July, .{001

AWARD

The Government ol India, Ministry ol Labour, in
eKeitite ol the pov ers i.onfeired on them under Sec-
tion 10(1 ) (d) ut Uie i D, Act, 1947 lia^ reieired the
loJlowing dispu-e a* iliit, ijibihial loi ud|ndicatioa
vide thoii Order INJ. L-.i0012,4(6, LH 1 \i. (( 'oal-lj,
dated, the 10th O< ,obt"\ 1995 :

SCHEDULE

"Whether tic aciion of the management ol North
Tisra Colliery of M|S. BCCL in dismissing

Shri Gancsh Maliato, Dnvei is |Uitified ''. Jt
not, to wiiai I-' L. Shri (ju.iehL Mahato ]i,
entitled ?

2. The ease of rtie cjnu'ined wotKman as pei W.S.
in brief is as foliov, s .—

The concerned vorVm;m in his W.S -ubinitted that
he was permanent en>plovee ol ihe in an age men I and
employed in the cd^au^Y °'> Diivei. He JLILimited ilut
on 25-11-91 the management issued a chargesheet
against him and also suspended him horn duty on the
same date, Against the said Charge-sheet he submit-
ted his explanation denying all the charges brought
against him. He submitted further that being dissatis-
fied with the explanation given by him The manage-
ment held a perfunctory departmental enquiry, violat-
ing the principles of natural justice and found him
guilty and on the basis of the leport of the enquiry
olficer the management dismissed him fiom scivicc by
letter dt. 24-2-92. The concerned workman submitted
that the management did not supply copy of the en-
quiry report purported to have been submitted by the
Enquiry Officer to the higher authoiity on the basis
of which the dismissal letter issued. It h;is been fur-
ther submitted that Dy. CME, North lisra Colliery
was not competent authority either to issue charge-
sheet in accordance with the Certified Standing Order
applicable to the conccincd workman or to dismiss
him from fm seivice. Accordingly he submitted that
the order of dismissal passed by the management is
arbitrary, illegal and for which the same is liable to
be set pisidte. Accordingly he submitted his prayer for
passing necessary Award for his reinstatement to his
original job with full back wages and other allowances
with efl'ect from 25-11-91 and any other relief as may
deem fit and proper.

3. The management on the contraiy alter filing
W.S.-cum-reiJ'ndcr have denied all the claims and
allegations which the concerned workman asserted in
his W.S. It has been disclosed by the management
that the concerned workman was a drivel and posted
at North Tisra OMliciy under Lodm Area of MA.
BCCL. On 24-11-91 in tUc V, sh f̂t -.< % »r 9.15 P.M.
CISF nersomul were on 'iatmlliti« rtufv and dunn^
such duty houis they found Dumper No. 4R98 was
standing outside its area of ooerulinn >nd a nrin wis
drawing die^el in '' confrner 1Yn-~i the nVd dumner.
At that relevant time the said Shri Ganesh Mahato,
the concerned workman was on duty as Pn'ver on the
said Dumocr. Accordingly the concerned workman
was issued w'itfi a charge-sheet for his involvement
in theft of Diesel I mm the said Dumper. He was
charged under Sections 26.1.2. 26.1 11 and 26.1.15
of the Cert'Peel Sending Orders arjplicabh to the em-
ployee of North Tisra Colliery, Since his reply was
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not salisliactoiy Shii D. N. Rai, Senior Pcijonnel Offi-
cer was appointed as inquiry Officer. Dm ing enquiry
the concerned workman not only participated but al.su
was given lull opportunity to cross-examine Ihe wit-
ness. Alter completing enquiiy the Enquiry (Jilicer
submitted hit, rcpoit finding the concerned workman
guilty of the charges. As tlie charge biought againbt
him were proved beyond all reasonable doubt and as
the misconduct of the concerned workman was vny
grave in nature, Lhe management took a decision lor
his dismissal and vide letter No. BCCL/NTC/92/

' PER'/T 672-535, dated 24th February, 1992 the con-
cerned workman was dismissed from service. It has
been submitted by the management that in dismissing
the services of the concerned workman no aibitraiy
decision was taken and there was no illegality in the
same. As the offence committed by the concerned
workman was very serious in nature he deserved the
same punishment and tor which the management sub-
milted • their prayer to pass Award to the effect that
the order of dismissal ol the concerned workman
Ganesh Mahato was justified and for which the con-
cerned workman is not entitled to any idief.

4. The points for consideration in this reference
are : —

"Whether itlie action of the management of North
Tisra Colliery of M/s. BCCL in dismissing
Shii Ganesh Mahato, Driver is justified ? II

not, to what relief Shri Ganesh Mahato is
entitled ?"

DECISIONS WITH REASONS

5. Before taking up final hearing o) the instant
reference, on pieliminary point the case was heard
and in course of preliminary hearing the management
produced certain documents i.e. the enquiry papers
which are maikcd as Exts. M-l to M-16. In course
oj preliminary hearing the concerned woikman con-
ceded to the fairness ynd propriety relating to the
domestic enquiry held against the concerned work-
man. Accordingly it was held by this Cuurt that the
enquiry conducted by the Enquiry Officer against the
concerned workman was fair, proper and in accordance
with the principles of natural justice vide its Order
No. 24 dated 4-CV-98.

6. As such no fmlher evidence was adduced either
by the management or the concerned workman at tr"*
time of final healing. It is admitted fact that th" con-
cerned workman was a Driver under the management.
It is the snecific allegation of the management tint
on 24-11-91 the concerned workman w.'s in B s-hift
duty and at about 9.15 P.M. CISF personnel while
on patrolling duty found the concerned workman to
take out diesel from the Dumper No. 4898 while it
was standing outside its area of operation. Accordingly
the management not only suspended him from his
service but also issued charge-sheet against him. On
the basis of that Charge-sheet the concerned workman
gave reply but as the reply was not sa.kl'actorv fhe
management appointed Shri D. N. ,Rii, Sr. P.O. as
enquiry officer to hold domestic enquirv against the
concerned workman. The concerned wotkmnn during
the said domestic enqu'rv participated ;>nd in spit'*
of giving full opportunity he declined to cross-examine
the witnesses, I have considered the relevant papers

of domestic enquiiy and it transpires that the Fnquiry
Oilieer dicing Jonicilk enquiry examined some WIT-
iu.,ses namely P. K. Singh, Dy. P.M., H. W. Sharma,
Senior Executive Lnsjincer, Kanwar Piasad, CISF
Constable, Budhu MalUih and the concerned workman.
1 "iin tlie si,ik incuts ol P. K. Singh, Dy. P.M. it
transpires that un that relevant date i.e. on 24-J1-91
Budhu Mallah and the concerned workman were on
13 shift duty. In course o\ their duty Budhu Mailah
drove the Dumper upto 6.45 P.M. It has been further
disclosed thai while I'udhu Mallah driving the said
Dumper Dealing No. 4898 came to E K.G. Shovel
it created some Mechanical defect. As i result he
g'irraged the Dumper there and thcreatt"! he did not
drive the same. Thereafter 'he concerned workman
took charge of the E.'i'd Dumpei and took out the
same lrom the Project place. I'hcic liter the said
Dumper was seen lying there in the same place. It
I uither transpires Irom the statement of P. K. Singh
that the said Dumpct was loaded with 300 litres of
diesel our of which 35 litres of diesel was consumed
while the Dumpe. was driving Budhu MaJlah upto
6.45 P.M. Jt was found that 45 litre: of diesel was
found in the lankcr o1 the Jumper and the remaining
part of the diesel was stolen oul. Shri IT. N. Sharma,
Sr. Executive Engineer during giving his statement
corroborated the fact. Kanwar Prasad, CISF constable
during his evidence disclosed that on 24- H-91 during
his patrolling duty a' about 9.! 5 P.M. he found one
Dumper standing in doubtful condition outside the
Project Area. 1-icing curious when he came there, he
found some (suspicious persons near the '-aid Dumper.
On seeing him those persons fled away but he found
one person to take out diesel from the tank of the
dumper with help of pipe. He then apprehended him
and took him to his Sr. Officer where that person was
identified himself as Ganesh Mahato i.e. lhe concern-
ed workman. Opportunity vvas given to both Budhu
Mallah and the concerned workman Ganesh Mahato
to cross-ex'imine the witnesses but the concerned
workman and Budhu Mallah refused to cross-examine
him. Budhu Mallah during his evidence disclosed that
on 24-11-91 he was on B shift duty to drive Dumper
No. 4898. At about 6.45 P.M. driving the said Dump-
er he came to E.K.G. Shovel Bajrang. He disclosed
that when he came to that place the said Dumper
became out of order due to seme mechanical problem
and for which garraging the said dimmer there he
went to the tea stall for taking tea. Hieieaftcr when
he returned back to that place he was reported by
the Overman incharge to the effect that lhe concern-
ed workman had taken awav the said Dumper. The
concerned workman Gnnesh Mahato on the contiary
though admitted the fact of drivinr (he said dumper
on that day denied the charge vhich was brought
against him. He disclosed categoricallv that he was
innocent and in spite of his innocence he was dismiss-
ed from his service with false charge.

7. Considering the statement of witnesses recorded
by the Enquirv Officer and also consign î ig the rele-
vant papers I find no dispute to hold that on 24-11-91
during B shift duty Budhu Mallah and the concerned
workmen were in charge of Dumper in question. The
said dur"nrr v i s loaded ™'!h 300 litres of diesel for
the nurpf-^o 'if Tt? opciation on that day. Both Budbn
Vall'ih ind the concerned workman were charge-
s h f t r - d , H i s u i ' * ' . " • ' " " < i M I I t h e s t . i t e n v n t o f B u d h u
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Mallah that he drove the said Dumper upto 6.45 P.M.
on 24-11-91. The said dumper became out of order
due lo mechanical defect when he came to E.K.G.
Shovel Bajrang and as a result of which he left the
said dumper and taking permission of his superior
went to the tea stall for taking tea. Thereafter vhen
he returned back, irom the Overman he came to know
that the said Dumper was taken away oy the concern-
ed workman Gancsh Mahato. The conjoined work
man during his statement did not deny the fact of
remaining charge ol the said Dumper by himseli and
Budhu Mallah. Admitting this iact IK submitted that
he left the siad dumper prior to that incident and for
which he was not aware what happened thereafter.
The statement of Kanwar Pias.id shall be taken into
consideration with all important. Kanwar Prasad dur-
ing his evidence disclosed categorically diat at about
9.15 P.M, at night while he was patrolling duty he
found the said dumper standing beyond the Project
Area by the side of the road in suspicious condition.
Thereafter he came to that place and found some
person there. When he tried to apprehend them some
persons fled away hut he apprehended the concerned
workman while he was engaged in taking out diesel
from the oil tank of that dumper through pipe. There-
after he was taken to his Senior Officer. It is clearly
seen from the statement of this witness that the con-
cerned woikman was caught red handed while he
was engaged in stealing diesel liom tftL said Dumper.
No evidence is forthcoming before thij- Tribunal re-
butting the statement of this witness. The statement
of this witness was recorded in presence of the con-
cerned workman and opportunity was given to him
to cross-examine the witnesses. But he refused to
cross-examine the witnesses. Naturally the statements
given by these witnesses remained unchallenged. There
is no dispute to hold that the concerned workman was
in chaige oi the Dumper during his V ;,hiftrduty on
24-11-91. Therefore, he cannot avoid his responsi-
bility to explain his presence while he \A as caught red
handed by this witness Kanwar Prasad. As no satis-
factory explanation was given on the pan of the con-
cerned workman during enquiry the Fnquiry Officer
aftei considering the statement of othei witnesses
iound him guilty and forwarded the entire enquiry
matters to the disciplinary authority. The disciplinary
authority after perusing all papers relating to the
domes+ic enquiry found him guilty of misconduct and
considering seriousness of the offence committed by
the concerned workman he was dismissed from his
service. Charge against the concerned workman was
Iramcd under clauses 26.1.2, 26.1.11 and 26.1.15 of
the Certified Standing Order. I have cjrefullv consi-
dered all documents and I hold that finding of the
Fnquiry Officer stands on cogenl joof'iit;.

8. In course Of hearing learned Advocate for the
concerned workman submitted referring that copy of
the enquiry report was not supplied to the concerned
workman and for which order of dismissal passed by
!he disciplinary authority was illegal :.nd accordingly
it is not sustainable in the eye of law. Learned Advacte
further agitated that Dy. C.M.f. was not competent
enough to pass the order of dismissal as per pi ovisidn

~df Certified Standing Order. T have carefully const-
Wed all aspects and T hold that' Dv, G.M.E. was

competent enough to issue order of dismissal. Now
the point for consideration is whether the order of

2497 GT/2001—21

dismissal passed by the management without supply-
ing a copy of the domestic enquiry report has vitiated
the oider of dismissal. Learned Advocate for the
concerned workman in support of the claim referred
to a decision reported iu 1 CLR SC. 61. Referring
the said decision learned Advocate for the concerned
^oituiitin subaiiUed dial supply of c^tn ol domestic
enquiry is must to concerned woikman before taking
up any final decision by the disciplinary authority.
As the disciplinary authority did not hand over any
copy of the Enquiry Report the concerned workman
did not get any opportunity to make his luahej sub-
mission in order to establish his innocence and .iccor-
dingly the order of dismissal pissed by the discipli-
nary authority is to be considered illegal and arbitrary
anu the Mine is, thciei >rc, liable to be set aside. On
the contrary learned Advocate for the management
submitted that the submission of the learned Advocate
for the concerned workman finds no basis in view of
the decisions referred to by him. I have carefully con-
sidered the decision referred to above. In para 8 of
the said decision Their Lordships of the Apex Court
observed :—

"When the disciplinary authority h'tnself inquires
into the chaiges there is no occasion for sub-
mission of an inquiry report. The entire evi-
dence—oral and documentary—along with
submissions, if any are available to him to
proceed to arrive at final conclusions iu the
inquiry. Where, however the disciplinary
authority delegates the inquuy to another,
such Inquiry Officer may furnish a report
on the basis of the evidence recorded by him
and in some cases the Inquiry Officer even
recommends the punishment to be imposed.
In cases where the Inquiry Officer merely
transmits the records of inquiry proceedings
,to the disciplinaiy authority there L indeed
no distinction to be drawn between the in-
quiry conducted by the disciplinary authority
himself or the inquiry officer, This is so .on

account of the fact that there is no further
material added to the record at the time of
transmission to the diwpliriRrv authority."

However, in para 18 of the said decision Their Lord-
ships rf the Apex Court clearly observed the follow-
ing :—

"We make it clear that wherever there has been
an Inquiry Officer and lie has furnished a
report to the disciplinary authority at the
conclusion of the Inquiry holding the delin-
quent guilty of all or any of the charges with
proposal for any particular punishment or
not, the delinquent is entitled to a copy of
such report and will aUo b^ entitled to rnake
a representation against it, if he so desires,
and non-furnished of the report would
amount to violation of rules of natural jus-
tice a|nd make the final order liable to

challenge hereafter.'* '

Therefore, considering the decision referred, to above
and also considering the observation made by Hon'ble
Apex Court it is clear tr^at supply of iv#iy ol domes-
tjc enquiry, to, 4h,e concerned, workman is mandatory
with view to give opportunity fo submit his represen-
tation' furtheri If ttfe -cp^cfhed workman is debarred
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from getting any SHCH opportunity it shotrtd be consi-
dered in such circumstances that he was deprived of
making his representation and as a result of which
it will amount to violation of natural justice. In course
of hearing Learned Advocate for the management has
failed to satisfy this Tribunal if any copy of the en-
quiry report was handed over to the concerned work-
man by the management before passing any final
order. It is the specific contention of the concerned
workman that no such copy of enquiry was handed
over to him with a view to give him an opportunity
to submit representation before the management >n
prove his innocence. As such after airetul considera-
tion of all the facts and circumstances, I hold that the
order of dismissal passed by the disciplinary authority
has been vitiated as it violated the principles of na-
tural justice in view of my discussion above. In the
result, the disciplinary action taken by the manage-
ment against the concerned workman is liable to be
set aside. Tn the result, the following Award is
rendered :—

"The action of the management of North Tisra
Colliery of M/s. BCCL in dismissing Shri
Oanesh Mahato, Driver is not justified. Con-
sequently the concerned workman is entitled
to reinstatement but without any back wages
However, he is entitled to continuity of
service."

The management is therefore directed to implement
the Award as directed above withtn three months
from the date of its publication in the Gazette of
India.

B. BISWAS. Presiding Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (No, 2) AT

DHANBAD

PRESENT :

Shri B. Biswas, Presiding Officer

In the matter of an Industrial Dispute under
Section 10(1 )(d) of the I.D. Act., 1947.

Reference No. 143 of 1995

PARTIES :

Employers in relation to the management
of Lodna Colliery of M|s. BCCL.

AND

Their Workman

APPEARANCES :

On behalf of the employers.—Shri H.
Nath, Advocate.

On behalf of the workman.—None.
STATE : Jharkhand. INDUSTRY : Coal.

Dated, Dhanbad, the 16th July, 2001

AWARD

The Govt. of India, Ministry of Labour, in
exercise of the powers conferred on them
under Section 10( l ) (d ) of the I.D. Act..
1947 has referred the following dispute to
this Tribunal for adjudication vide their Order
No. L-20012|435|94-T.R. (Coal-I), dated, the
18th October. 1995.

SCHEDULE

"Whether the Union is justified in
demanding restoration of Cat. V
for Shri Kailash Sharma, Crusher
Khalasi on the basis of Service Link
Upgradation benefits ? If so, to what
relief is the Workman entitled and
from which date ?"

2. In this reference both the parties appear-
ed and filed their respective W.S. documents
etc. Subsequently the workman side abstained
from taking any steps further in this refe-
rence. The reference is pending since 1995
and it is of no use to drag the same any more.
Under such circumstances a 'No dispute'
Award is rendered and the reference is dis-
posed of on the basis of 'No dismite' Award
presuming non-existence of any industrial dis-
pute between the parties presently.

B. BISWAS, Presiding Officer

New Delhi, the 31st My, 2001

S.O. 2202.—In pursuance of Secion 17
Of the Industrial Dispute Act, 1947 (14 of
1947), the Central Government hereby pub-
lishes the award of the Central Government
Industrial Tribunal, No. 2, Dhanbad as shown
in the Annexure in the Industrial Dispute bet-
ween the employers in relation to the manage-
ment of BCCL and their workman, which was
received by the Central Government on
30-7-2001,

fNo. L-20M2]435|94-IR(C-l)]
N. P. KESAVAN, Desk Officer
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New Delhi, the 31s,t July, 2001

SO. 2203.—In piusuunce of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the
Central 'Government hereby publishes the award of
the Central Government Indu:trial Tribunal, No. 2,
Dhanbad as shown in the Anncxure in the Industrial
Dispute between the employers in relation to the
management of IISCO and thchr workman, which
was received by the Central Government on
30-7-2001.

[No. L-20012]441|94-lR(C-I)]
N. P. KESAVAN, Desk Officer

A N N E X U R E

BEFORE THE CENTRAL. GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) AT

DHANBAD

PRESENT :

Shri B. Biswas, Presiding Officer.

In the matter of an Industrial Dispute under Section
10(1 ) (d) of the I. D. Act, 1947.

Reference No. 147 of 1995

PARTIES :

Employers in relation to the management of
Chasnalla Colliery of Mis. IISCO, Ltd.
and their workman.

APPEARANCES :

On behalf of the Workman.—Shri D. Mukher-
jee, Secretary, Bihar Colliery Kamgar
Union.

On behalf of the Employers.—Shri B. Joshi,
Advocate.

STATE : Jharkhand. INDUSTRY : Coal.

Dated, Dhanbad, the 18th July, 2001

AWARD

The Government of India, Ministry of Labour, in
exercise of the, powers conferred on them under
Section 10(1) (d) of the I. D. Act, 1947 has refer-
red the following dispute to this Tribunal for adjudi-
cation vide their Order No. L-20012|441|94-I.R.
(Coal-T), dated, the 18th October, 1995.
2497 GT12001—22

SCHEDULE

"Whether the action of the management of
Ch.i.,nalla Winery of M|s. IISCO Ltd. in
terminal ing the pet vices of Shri Dhiraj
Kumar Shemia,' S'o Srnt. Sova Devi w.e.f.
l-6-92,i<, justified 7 lj not, to what relief
Shri Dhiruj Kumai Sharma is entitled and
from which date ?"

2. The case of ihe concerned workman in brief
as per W.S. is as follows : —

The concerned workman submitted that his father
R TIT Awatur Sharmy was a permanent workman
under the management at Chasnalla Colliery. His
father died during the course of his employment at
Chd n.Ahi d'uj-i i. As r. result his mother Sova
Devi was provided with employment by the mana-
purrtent as pirmairm vorlcm.iii. Thereafter the con-
cerned workman submitted that the management in-
sisted S;nt. Sova Devi to oflcr her employment to her
dependent son and pccordiiiglv his mother submit-
ed her voluntary ics'jmution from employment for
providing him in service undei the management. The
management thereafter by order dated 24-2-92 pro-
vided employment to him as Cat. I Mazdoor. The
workman submitted thpt he was appointed against
permanent post and against permanent! vacancy as
permanent workman. Inspite of the aforesaid fact
the management, by letter dated 1-6-92 terminated
him from his service on the alleged ground of non-
performance of duty to the satisfaction of the mana-
gement during the alleged probationary period. It
has been alleged that the management terminated
him from his service without issuance any charge-
sheet and conducting any enquiry and also without
giving him any cppjiku ;ty to make hk subniissic.i.
Accordingly the concerned workman alleged that
such termination order was not only illegal, arbitrary
bin sxUo it rps go.ic against the principles of natural
justice. Accordingly the concerned work-
man raised industrial depute which resulted
to this reference. The concerned workman accord-
ingly prayed for pa'sing an Award directing the
management! to reinstate him in service with full
back wages.

3 The management on the contrary after filing
W.S.-cum-rejomder has denied all the allegations and
claims wh^ch the concerned workman asserted in his
W.S. Iti has been submitted by the management
tint the concerned workman was appointed as daily
rated worker by letter dated 24-2-92 to carry on
mifc. job as General Mazdoor and was not appoint-
ed as probationer against permanent post. It has
b?M further •nibm'tted that his performance was not
found satisfactory and during his initial employment
for a period of 3 months he could not be found
suitable ff"* h;^ continuance even as daily rated
worker. As he was not suitable for performing his
duties even as daily rntcd h's service was terminated
with effect from 1-6-92. The management further
submitted that thev are very much entitled to termi-
nate the services of a d.'tily jated casual worker with-
out r.ny notice or reason whatsoever if his perform-
ance becomes unsuitable. The management further
submit'ed tint thev took decision relating to the suit-
ability ond efficiency of the concerned
workman within n period of 3 months
of his employment as daily rated worker
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and terminated his service as he was not found
suitable for continuance in his. employment in a
colliery. Accordingly the management submitted
their prayer for pas^mi* necessary award holding that
the concerned workman is not entitled to any relief.

4. The points for decision in this reference are :—
"Whether the action of the management of

Chasnalla Wushevy of M|s. IISCO. Ltd.
in terminating the services of Shri Dhiraj
Kumar Sharma S|o Smt. Sova Devi w.e.f.
1-6-92 is justified ? If not, to what relief
Shri Dhiraj Kumar Sharma is entitled and
from which date ?"

Decision with Reasons
5. The mannagement in order to substantiate their

claim has examined one witness while the concerned
workman examined himself as witness in support of
his claim which he agitated in his W.S, In course of
evidence the management ha^ filed extract of the
attendance register of the concerned workman mark-
ed as Ext. M4 ' while in course of evidence of the
concerned workman appointment letter and termina-
tion order were marked as Ext. W-l and W-2.
Considering the evidence of the management and the
workman there is no dispute to hold that Ram
Awtar Sharma who was the father of the concerned
workman was an employee of Chasnalla Colliery.
It is also admitted fact lhat due to massive accident
in the said colliery in the year 1975 the said Ram
Awatar Sharma died while he was on duty and as a
result, his widow was provided with a job. It has
been disclosed by the concerned workman that as
his mother fell seriously ill, she took voluntary re-
tircdment from service and in her place he was emp-
loyed by the management on 20-4-92 on permanent
post but he was terminated from the service
on 1-6-92. It is the specific allegation
of the management that performance of
the concern^? workman as daily rated
worker WJS pbsolufely tar from satisfactory and
he was found unsuitable for the said job for which
the management termin?tcd him from his service
without any notice. It is the contention of the con-
cerned workman that he was appointed by the mana-
gement against permanent post and against perma-
nent, vacancy as permanent workman. As such
before terminating his service the management was
liable to issue chargeshect and also to take up domes-
tic enquiry but without issuing any chargesheet and
also Without conducting any domestic enquiry and
also without giving any opportunity to him he was
terminated from his service which was not only arbi-
trary, illepal but also against the principles of natural
justice. The appointment letter during evidence of
the concerned workman was marked as Ext. W-l.
From the appointment letter it transpires that
the concerned workman was offered w^th employ-
ment of Mazdoor in daily rated Cat.-I subject to
the condition that he would be posted in C.P.P.
Chasnalla after initial training as per rules. Accord-
ing to the concerned workman he ioined to his
service on 20-4-92 which has duly been denied by
the management in course of hearing. From the
fxtrac1s of the attendance register it transpires
that, he joined in the service under the management
on 21-2*92 and he was discharged from service on
1-6-92. From the attendance extract it transpires
that from 23-3-92 till 30-6-92 be remained absent

from duty. MW-1 during his evidence categorically
disclosed that the concerned workman was habitual
absentee from his duty. Relying on the evidence
of MW1 and also cons.deiing the fact disclosed in
the W.S.-cum-rejoindcr and also on the relevant
papers, learned Advocate for the management sub-
mitted that the concerned workman was found un-
suitable as he was not at all eager to work. In sup-
poil of the ck'Jm learned Advocate for the manage-
ment relied on the extracts of attendance register.
Learned Advocate for the concerned workman on
the contrary submitted that the concerned workman
was appointed against permanent post and against
permanent vacancy and for which in case of his
termination certified standing order shall be applic-
able. Learned Advocate further submitted that be-
fore terminating the services of the concerned work-
man neither chargeshect was given to him nor any
domestic enquiry was held against him even he was
not given opportunity of making his submission be-
fore the management. As such termination order
ii'ued by the management marked as Ext. W-2 i
not susiainablc in the eye of law. Learned Advr-
cate for the management on the contrary submitted
that before his posting the concerned workman was
placed under initial training as per rules and during
this training period the concerned workman was
found not -..uitable and inefficient and for which the
management terminated him from service and in
such case there is no scope to follow the principles
as laid down in the Standing Order. It is a fact
that the learned Advocate for the concerned work-
man in course of hejring has failed to establish that
the concerned workman was appointed against per-
manent post and against permanent vacancy. As
such point for consideration here is if the manage-
ment is competent enough to terminate the service
of the concerned workman without issuing any
chargesheet and also taking up any domestic enquiry
against him following the Certified Standing Order.
In support of claims and counter claims learned
Advocate on bo*h Mdes relied on certain decisions.
I have considered the dec'sions referred to by the
learned Advocate Advocate for the concerned work-
man reported in L.LJ.(2) 1956 439 Supreme
Court, L.L.J. Vol. 12 1961 page 107 Supreme
Court, LLR 2001 (SC) page 560, SCLJ Vol. 5 page
2968. On the contrary, learned Advocate for the
management relied on the decisions reported in 1999
Lab. I.C page 2628 and 1998 Lab. I.C. 420. I have
considered all the decisions referred to by the learn-
ed Advocate for the concerned workman. In the
decision reported in 2001 LLR 560 Their Lordships
held that "The legal position is fairly well settled
that an order of termination of a temporary emp-
loyee or probations or even a tenure employee,
simplicitcr without casting «ny stigma may not be
intcrefered with by Court. But the Court is not de-
barred from looking to the attendant circumstances,
namely, the circumstances prior to the issuance of
ordrr rf tem:na1ion to find oui whether the alleged
inefficiency really was the motive for the order of
termination or formed the foundation for the same
order. If the Court comes to a conclusion that
the order was, in fact, the motive then obviously the
order would not be interfered with, but if the court
crimes to a conclusion thnt the so called inefficiency
was the real foundation lor passing of order of ter-
mination, then obviously such an order would be
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held to be pemil in nature and must be interfered
with since the appropriate procedure has not been
followed." In the decision reported in SCLJ Vol.
5 p.ige 2983. Their Lord-.hips of the Apex Court
hekl that "The Industrial Tribunal is competent
enough to enquire whether the termination order has
been effected bpnafide." Their Lordship in the said
decision held that ''Assuming in favour of the
management that the respondent was appointed on
probation for a pciiod of 6 months and it was sti-
pulated in the contract that during the probationary
period the services of the respondent could be ter-
minated without notice and without assigning any
reason. In other words, the management had the
contractual right to terminate the services of the res-
pondent without assigning any reason therefor. But
if the validity of the termination is challenged in an
industrial adjudication, it would be competent to the

, industrial Tribunal to enquire whether the order of
termination has been effected in the bonafide exer-
cise of its power conferred by the contract. If the
discharge of the employee hns been ordered by the
management in bonafide exercise of its power, the
Industrial Tilbunal will not interfere with it, but it
is open to the Industrial Tribunal to consider whe-
ther the order of termination is malafidc or whether
it amounts to victimisation of the employee or an un-
fair labour practice or is so capricious or unreason-
able as would lead to the interference that it has bee"

! passed for ulterior motives and not in bonafide exer-
cise of the power arising out of the contract. In such
a ca^e it is open to the Industrial Tribunal to inter-
fere with the order of the management and to afford
proper relief to the employee.' I have considered
the decisions referred to above. From the decisions
I do not find anything relyng on which it can be said
that that application of Cert'ficd Standing Order in
the matter of termination of a daily rated worker who
was placed in the training is required. Considering
the decisions of the Hon'blc Apex Court there is scope
to say that temporary[r>robationer employee can be
terminated by the management if he is found in-
efficient and if that order of termination appears to
be bonafide. Learned Advocate for the management
on the contrary relying on the deci-
sion reported in 1998 Lab. I.C. page
420 and 1999 Lab. I.C, page 2628 submitted
that the management did net commit any wrong to
terminate the services of the concerned workman
during his training period as he was found unsuitable
and inefficient. Therefore, the moot question which
has to be considered here is whether the termination
order passed by the management was bonafide in
nature. It is seen that initially the father of the
concerned workman was an employee under the
management. Due to Chasnnlla disaster the father
of ihc concerned workman died. As a result widow
of the victim was provided with employment under
the management but as the said widow fell ill serious-
ly she took voluntary ictirement and in her place
the management provided employment to the con-
cerned workman. Therefore, it is seen that the
management from the verv initially showed their
gesture to provide employment to the concerned
workman absolutely on compassionate ground. Natu-
rfillv the concerned workman cannot aVoid responsi-
bility to show his efficiency during his tenure of ser-
vice From the appointment letter it M.q been ex-
posed clearly that he was appointed as a daily rated

worker and he would be posted temporarily in C.P.P.
at Chasnalla colliery after hh initial training as per
rules. It is seen from the extracts of attendance
register that the concerned workman joined his ser-
vice on 25-2-92 and he was terminated from his ser-
vice on 1-6-92. During this period the employee re-
mained himself absent continuously for 2 months. The
concerned workman has failed to assign any reason
of his long absence. No cogent paper is forthcoming
before this Court that he duly intimated in the matter
of his long absence. Considering the appointment
letter there is scope to say that the concerned work-
man was under training during the said period. It is
seen that the concerned workman did not consider
necessary to complete his training during the period.
On the contrary he remained himself absent for a
long period. It is the specific allegation of the
m?nrgement that the concerned workman was found
unsuitable and inefficient during the period of his
training and for which he was terminated. If the ex-
tracts of the attendance register and all other aspects
are token into consideration there is scope to say
that the management is entitled to judge the perform-
ance of the concerned workman during the ' initial
period of his appointment. It is seen that the con-
cerned workman has failed to satisfy the management
about his performance of work as daily rated worker.
Accordingly, there is no ieaton to believe that the
performance of the concerned workman became very
satisfactory and suitable to the management. After
careful consideration of all the facts and circumstan-
ces it is seen that the decision to terminate the ser-
vices of the concerned workman on the part of the
management was absolutely bonafide in absence of
any cogent proof to the effect that such
termination order was a malafide one and it was so
done by the management with ill intention. Accord-
ingly there is no scope to hold that the order of
termination passed by the management was illegal and
arbitrary and against the principles of natural justice.
Under the circumstances the concerned workman is
not entitled to get any relief. In the result, the
following Award is rendered :—

"The action of the management of Chasnalla
Washery of M[s. IISCO. Ltd. in terminating
the services of Shri Dhiraj Kumar Sflarma,
S[o. Smt. Sova Devi w.e.f. 1-6-92 is justi-
fied. Consequently, the concerned work-
man is not entitled to any relief."

B. BISWAS, Presiding Officer.
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New Delhi, the 31st July, 2001

S.O. 22C4.—In purbuance of Secticn 17 of the In-
dustrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the Cen-
tral Government lndushial Tribunal No. 2, Dhanbad
as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management
of IISCO and their workman, which was received by
the Central Government on 30-7-2001.

[No. L-20012/463/93-lR(C-l)]

N. P. KESAVAN, Desk Officer

ANNEXURE
BEFORE I HE CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL (NO. 2) AT
DHANBAD

PRESENT :

Shrl B. Biswas, Presiding Officer.
In the matter of an Industrial Dispute under Section

10(1) (d) of the I.D. Act, 194/

Reference No. 14 of 1995

PARTIES :

Employers in relation to the management of Jitpur
Colliery of M/s. IISCO. and their workman.

APPEARANCES :

On behalf of the workman : None.

On behalf of the employers : None.

STATE : Jharkhand. INDUSTRY : Coal.
Dated, Dhanbad, the 16th July, 2001

AWARD

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Sec-
tion 10(1) (d) of the I.D. Act, 1947 has referred the
following dispute to this Tribunal for adjudication vide
their Order No. L-20012(463)/93-T.R.(Coal-l),
dated,-'the 8th February, 1995 :

SCHEDULE

"Whether the action of the management of Noono-
dih Jitpur Colliery of M/s. IISCO. Ltd. in
riot allowing the resumption of duties by
Bharat Prasad Choubey is justified ? If not.
to what relief he is entitled ?"

2. In this reference both the parties appeared at
first before this Tribunal and iiled their respective
W.S. Subsequently at the stage of liling documents
both the parties abstained from appearing before this
Tribunal and taking any steps in this reierence al-
though registered notices were issued to them. The
reference is pending since 1995 and it is of no use
to drag the same for years after year. Under such
circumstances, a 'No Dispute' Award is rendered and
the reference is disposed oi on the basis of the 'No
Dispute' Award on the presumption of non-existence
of any industrial dispute betwepn the parties presently.

B. BISWAS, Presiding Officer

New Delhi, the 31st July, 2001

S.O 2205.—In purn^.ncc of Section 17 of the In-
dustrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the Cen-
tral Government Industrial Tribunal No. 2, Dhanbad
as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management
of Bhowra Area No. XI and their workman, which
was received by the Central Government on 31st July,
2001.

[No. L-24O12|137|85-D.1V(B)]
N. P. KESAVAN, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) AT

DHANBAD

PRESENT :

Shri B. Biswas, Presiding Officer.

In the matter of an Industrial Dispute under Section
10(1 )(d) of the I.D. Act, 1947

Reference No. 186 of 1986

PARTIES :

Employers in relation to the management of
Bhowra (South) Colliery of Bhowra Area
No. XI and their workman.

APPEARANCES :

On behalf of the workman : None.

On behalf of the employers : Shri H. Nath.
Advocate.

STATE : Jharkhand. INDUSTRY : Coal.

Dated, Dhanbad, the 16th July, 2001''

AWARD

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Sec-
tion 10(1 )(d) of the I.D. Act, 1947 has referred

' the following dispute to this Tribunal for adjudication
vide their Order No. L-24012(137)/85-D.IV(B)

I dated, the 19th May, 1986.
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SCHEDULE

"' "Whether the action of the management of
Bhowra (Soutn) coluery ol linowia Area No.
XI of M/s. B.C.C.L., P.O. Bhowra, Distt.
Dhanbad in not regularising Snn Panchanan
Misln-a, Cat. I Mazdoor as Statistical Clerk
is justified ? If not, to what relief the work-
man is entitled ?"

2. The case of the concerned workman as per his
iV.S. in brief is as follows :—

The concerned workman in his W.S. submitted that
since July, 1984 he has been continuously working as
Statistical Assistant against permanent vacancy. He
submitted that as per Wage Board Recommendation
and JBCC1 decision the concerned workman is entitl-
ed for regulant,ation as Statistical Assistant in Clerical
Grade-I after completion of 240 days as Statistical
Assistant. It has been submitted that in spite of re-
pealed representation made by him the management
did not consider to appoint him as Statistical Assistant.
Accordingly the concerned workman raised an indus-
trial dispute before the ALC(C), Dhanbad which ul-
timately resulted reference to this Tribunal. The con-
cerned workman accordingly prayed for passing
necessary order directing the management to regula-
rise him as statistical assistant in Clerical Grade-I
with retrospective effect and also with consequential
benefits and arrears of wages.

3. The management on the contrary after riling
W.S.-cum-rejoinder has denied all the allegation which
the concerned workman asserted in his W.S. It has,
been submitted by the management that the concern-1
ed workman was previously employed in Tisra Col-
liery of BCCL in Cat. I Mazdoor. In July, 1984 the
concerned workman was trasferred to Bhowra (South)
Colliery in the said capacity and discharged his duties,
there as Mazdoor. The management submitted that
all along the concerned workman discharged his duties
as Cat. I Mazdoor only and he never dischrged his,
duties as Statistical Clerk. The management further
submitted thai under them they did not have any post
with the designation of Statistical Clerk, [he manage-
ment further submitted that the concerned workman
had applied for the post of Dump Man/Trip Man and
his prayer was considered in the year 1986 by the,
selection committee and as he was found fit for the,
said post, he was posted in Block II Area as Dump
Man/Trip Man and he worked in the same post. It
has been submitted by the management that without
any cogent ground the concerned workmat' has raised
this, .dispute illegally and arbitrarily. Accordingly the^
management has prayed for passing Award rejecting
the claim of the concerned workman.

4. The point for decision in this reference is :—

"Whether the action of the management of
Bhowra (South) Colliery of Bhowra• Area
No. XI of M/s. B.C.C.L., P.O. Bhowra, Dis-
trict Dhanbad in not regularising Sh. Pancha-
nan Mishra, Cat. I Mazdoor as Statistical
Clerk is justified ? If not, to what relief the
workman is entitled ?"

DECISIONS WITH REASONS

5. 1 he concerned workman in course of hearing was
examined as witness in the instant case. The manage-
ment also examined one witness on their behalf. Dur-
ing evidence the concerned workman submitted that
on 3-2-82 he was appointed as Mining Apprentice
but after 3 /4 months he was appointed in Clerical
Section though he used to get stipend as Mining
Apprentice. Since 21-7-84 he started working as Sta-
tistical Clerk and he was in the said job till December,
1986. During this period his attendance as Statistical
Clerk was more than 240 days and thereafter he was
switched over to Assistant Storekeeper. He submitted
that as Statistical Clerk he used to maintain P.OX.
and fuel register and monthly O.B.R. and coal produc-
tion register, shovel performance report and different
works. He submitted that all these works are of sta-
tistical assistant. The management on the contrary
submitted that there was no post of Statistical Assis-
ant under them and for which there was no scope
at all to consider the prayer of the concerned work-
man. They also submitted that the concerned work-
man never worked as Statistical Assistant under the
management. On the contrary they submitted that he
was a Mazdoor Cat. I and thereafter he was appointed
as Dump Man/Trip Man in the year 1986 and is
working in the said post. Here the point for consi-
deration is whether there is any permanent post of
Statistical Assistant under the management and whe-
ther the concerned workman was directed to work as
Statistical Assistant officially. It has also to be looked
into if the concerned workman for more than 240
days in a year during the period from July, 1984 to
December, 1986 worked as Statistical Assistant. In
course of hearing no evidence is forthcoming before
the Tribunal relying on which there is scope to say
that there was post of Statistical Assistant Grade-I
under the management. In course of evidence some
documents were produced before the Tribunal on the
part of the workman and marked as Exts. W-l to
W-15. I have considered those documents from these
documents there is no scope to draw any conclusion
that as Statistical Assistant the concerned workman
prepared those papers. MW-1 during his evidence
though admitted the signature of the concerned work-
man in those papers submitted categorically that the
same was prepared by different person and not the
concerned workman. This averment was not challen-
ged by the concerned workman during cross-exami-
nation. It is true that the concerned workman in dis-
charge of his duties carried on same work and signed
some papers. But in no circumstances it established
that the concerned workman worked as Statistical
Assistant under' the management particularly when
from the evidence of the management it has been
explained clearly that there is no such post lying under
them. Onus absolutely lies on the concerned workman
to •justify that he worked for more th^n 240 days as
a Statistical Assistant. In course of hearing I have
failed to find out an iota of evidence in support of this
claim. As such this claim' for working as Statistical
Assistant for more than 240 days by the concerned
workman fiuds_ no basis at all. As such pfter careful
coqsideratJDn.of all the facts and circumstances I hold
that the concerned workman has failed to justify his
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claim beyond all reasonable doubt. In the result, the
following Award is rendered :—

"The action of the management of Bhowra
(South') Colliery of Bhowra Area No. II of
M/s. BX.'C.L., P.O. Bh'owre/Distt. Dhanbad
in not regularising Shri Panchanan Mishra,
Cat. 1 Mazdoor as Statistical Clerk is justi-
fied Consequently the concerned workman
is not entitled" to â ny relief."'

B. BISWAS, Presiding Officer

New Delhi, the 6th August, 2001

S.O. 2206. —Whereas the Central Government hav-
ing been satisfied that the public interest so required
had, in pursuance of the provisions of sub-clause (vi)
of the clause (n) of Section 2 of the Industrial Dis-
pute Act, 1,947 (14 of 1947), declared by the Noti-
fication of the Government of India in the Ministry
of Labour S.O. No. 349 dated the 6-2-2001 Industrial
Establishments manufacturing or producing Nuclear
Fuel and Components, Heavy Water and Allied Che-
micals and Atomic Energy to be a public utility service
for the purpose of the said Act, for a period of six
months from the 26th February, 2001.

And, whereas, the Central Government is of opin-
ion that public interest requires the extension of the
iald "period by a further period of six months;

Now, therefore, in exercise of the powers confer
by the proviso to sub-clause (vi) of clause (n^
Section 2 of the Industrial Disputes Act, 1947,
Central Government hereby declares the said ind
to be a public utility service for the purposes o
said Act for a period of six months from the
August, 200].

[No. S-11017/3/97-IR(r

H; C. GUPTA, Under Sec

New Delhi, the 7th August, 2001

S.O. 2207 —Whereas the Central Government is
satisfied that the public interest requires that the
services in any Oil Fields which is covered by item
17 of the First Schedule to the Industrial Disputes
Act, 1947 (14 of 1947), should be declared to be a
public utility services for the purposes ot the said Act ,

Now, therefore, in exercise of the powers conferred
by sub-clause (vi) of clause (n) of Section 2 of the
Industrial Disputes Act, 1947, the Central Govern-
ment hereby declares with immediate effect the said
industry to be a public utility service for the purposes
of the said Act for a period of six months.

[No. S-11017/10y97-IR(PL))
H. C GUPTA. Under Secy.
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New Delhi, the 8th August, 2001

S.O. 2208.—In fxcrcise of the powers conferred by
sub-section (3) of Section 1 of the Employees' State
Insurance Act, 1948 (34 of 1948), the Central Gov-
ernment hereby appoints the 1st September, 2001 as
the date on which the provisions of Chapter IV (ex-
cept Sections 44 and 45 which have already been
brought into force) and Chapters V and VI [except
sub-section (i) of Section 76 and Sections 77, 78,
79 and 81 which have already been brought into
force] of the said Act shall come into force in the
following areas in the State of West Bengal, namely:—

"Areas comprising the Mouzas of Jhapa,
Sugandha Tara Bihan, Rajhat, Kamdeo-
pur, Maheshpur under Polba P.S. in the
District of Ilooghly."'

[No. S-38013/17/2001-SSIJ

M. C. MITTAL, Dy Secy.

New Delhi, the 8th August, 2001
S.O. 2209.—In exercise of the powers conferred by

sub-section (3) of Section 1 of the Employees' State
Jnsurance Act, 1948 (34 of 1948) the Central Gov-
ernment hereby appoints the 1st September, 2001 as
the date on which the provisions of Chapter IV (ex-
cept Sections 44 and 45 which have already been
brought into force) and Chapters V and VI [except
sub-section (i) of Section 76 and Sections 77, 78r

79 and 81 Which have already been brought into
force] of the said Act shall come into force in the
following areas in the State of West Bengal, namcy—

"Areas comprising the Mouzas Jamdiha J.L. No.
1, Junut J.L. No. 2, Bhaladi J.L. No. 3,
Namadara J.L. No. 4, Chapardi J.L. No. 5,
Alulia J.L. No. 6, Bharat Chak J.L. No. 7,
Fatmohona J.L. No. 8, Bidyanandpur J.L.
No. 9, Baradighari J.L. No. 10, Chotodighari
J.L. No. 11, Shanrmara J.L. No. 17, Puru-
suttampur J.L. No. 13, Kuilapur J.L. No. 14,
Dihika J.L. No. 15, Shyamdhi J.L. No. 16,
Banagram J.L. No. 17, Hirapur J.L. No. 18,
Lakrasanta J.L. No. 19, Santa J.L. No. 20,
Narsinghbandh J.L. No. 21, Ismail J.L. No
22, Talkuri J.L. No. 23, Barathol J.L. No.
24, Nabaghanadi J.L. No. 25, Kalajharia
J.L. No. 26, Dhcmia J.L. No. 27 of Burnpru

under Hirapur Police Station in the District
of Burdwan."

[No. S-38013/18/2001-SS.TJ
M. C. MITTAL, Dy. Secy.
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New Delhi, the 8th August, 2001

S.O. 2210.—In exercise of the powers conferred by
sub-section (3) of Section 1 of the Employees' State
Insurance Act, 1948 (34 of 1948) the Central Gov-
ernment hereby appoints the 1st September, 2001 as
the date on which the provisions of Chapter IV (ex-
cept Sections 44 and 45 which have already been
brought into force) and Chapters V and VI [except
sub-section (i) of Section 76 and Sections 77, 78,
79 and 81 which have already been brought into
f^rcej rf Hie said Act snail come into force in the
following areas in the State of West Bengal, namely:—

"Areas comprising the Mouzas of Gopalnagar
Bagdanga and Chainamore Singur-1, Kismat,
Kamarkundu, Singur-2, Gazipur, Nasibpur
and Beraberi under Singur Police Station in
the District of Hooghly."

[No. S-38013/19/2001-SS-I]
M. C. MITTAL. Dv. Secv.

New Delhi, the 10th August, 2001
S,O. 2211.—In exercise ol the powers conferred

by Section 3, Sub-section (1 j of the Emigration Act,
1983 (31 of 1983), the Central Government hereby
appoints Shri T. Nanda Kumar, Desk Officer, Minis-
try of Labour as Protector of Emigrants-II, Thiru-
vananUiapuram with effect from 31st July, 2000
(AN).

[No. S-110ll|l|2000-Emig.]
S. V. KRISHNAN, Under Secy.
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