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Separate Paging is given to this Part in order that it may be filed as »
separatc compt]atlon

wTT ll_nm 3—Tv-gvy fli)
PART I1—Section 3-—Slb-Sectlon (ii)

HTT awIT ® wa'mq‘t (t&‘ﬂ' qaTEy aﬁ‘r @‘mm) g =T faaq L] mﬁfw agw Sﬁ'{ aifa%ramq
Statutery Qrders and Notifications Tssned by the Ministries of the Government of India
{other than the Ministry of Defence)

fam ud FIAT F13 AATHT MINISTRY OF FINANCE & COMPANY AFFAIRS
(Trsza fawrm) (Deparimen: of Revenue)
T ORDER
7E feedll, 4 famery, 2002 New Delhi, the 4th Decembor, 2002
Wy STAMPS '
F. AT, 1~ w2 gfafim, 1899 5.0. l.—In ¢xercise of the powers con-
e (1899 & 2) A AT 9 F ITaw (1) F @w ferred by claase (b) of sub-Szctjon (1) of Scction 9

of the Indian Stamp Act, 1899 (2 of 1899), the Cen.-
tral Goveriment hereby permits Indian Overs:is
Bank, Chennai to pay consolidated stamn duty of
rupees one crore seventy five lakh only chargeabls

(@) 81 aza afwdi &1 99 F¢ g0, FFT av-
Fr¢ uazgra zfems u‘Taw"r"v‘.T 4, SmE A AR UF
FUT 9AGHT W@ T K @AfFT =T geR

AT FA A AL qaﬁ T & S 3w A% g on accountof the stamp duty on Unszcured Red:e-
31 FAYAT, 2002 F1 Ardfed A UF § q9gAT FAT mable Noa-Convertible Subordinated Bonds Saries-
w4 & WrfAedr ART & wawr am g fag fagrr IV in the nature of promissery notes aggragating to
g;;q-ﬁqa:ﬁq T &ega- sewT 1V a2 wzrg e %q.‘;r‘n}-r rupees one hundred seveaty five crore only allotted
Q9 %, | ' on 31st October, 2002, by the said Bank.

“ [4. 51/2002F=/51. 6. 33/75/2002-f0. %] [No. §1/2002.STAMP/F.No. 33;75/2002-ST}

| ' arT . wrEgr, gar afu R.G. CHHABRA, Under Secy.
3803 G1/2002—-1 (1)
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a8 fawlt, 13 femme, 2002
e T
1.9 2. ——wra“m FAL s;ﬁﬁf:mﬁ 1899 .

(fﬁa«e“m PiaEiak 9 ST (1);*‘%’ HUg -
(@)"%m W ol T ﬂn“rarar@fgq, Wb T
qaqgm m‘@,aﬁﬁm E A W ﬂ#\‘am
'ﬁ’ﬂﬁ'{ EETT T -FT FAEA zammﬁ T am;?f =Y
maufa- VURH amﬁ 3 o1 ©w "grm"lm” BT ST
fiv W W 1230001 T 1219025 o At
qEIT A UFAF FUT A AT & 25 FUE Y F
IR A F 10. 80% o gcﬁaafan‘rvr FufcadaT
ﬂiw-qa‘r qar 1200026 ¥ 1200225 3% = fafwe
amaﬁraﬂmmamn-&%aﬁﬂﬁ‘m L
am "eq ¥ 8. 579 qiiay: e mﬁw ’EEUT- :
'wﬁﬂwwﬁwﬁmﬁ%l - :

. ssfzooz-ww/w . 33/63[2002—‘?&' *.]
TSy, wrEe, TR atad

- _ ORE)ER Lo
New Delhi, the 13th Dece mber 2002
STAMPS

S 0 2.—In exgrcise of the powers cﬁnfefi“éﬁ
by cladse {b) of Sub-section (1) of Section 9 of the
Indian Htemp Act, #899(2 of T899 the Cepitrat Gov-.

to . pay consolidated stamp duty of mpc.as ARirty
three lakh seventy five thousand only - chargeable

deemable nonscammertible Debentures: beating’distin-
ctive numbers from 12]0001 to 1210025 of rupees
_ one crore each acgregatmg o “rifpees " twenty five
. crore only and 8.57Y secured redesmable non-con-
 vertible Debentures bearmg distipctive wumbers from
1200026 to 1?00225 of r,u.pees ten lakh each aggre-

fhe sald Hospxtal ' i
[No 53/2.002.-STAMP/F No. 33,/63]2002-31]
, . R.G. CHHABRA, Under Secy.
mmmw‘qa a”mwwmmﬁm
o ﬁw-_a;t 17 fzaeaz, 2002 .
S “-‘W.ﬂs]zooz '
\ EFT L -ﬁa“t ERCN
U el LR L TR, AT,
fradn - A HY s ah'ﬁ qT faaTaﬁ 30-11-2002
il Wwa #_ W“yﬁm FaE gl

=3 a'r mm, ﬂ{ljﬁ srnajﬁ (an’r'qa; ud uaar-ar)

e s i i S s S S £ A et T .

ernment hereby parmits- Apo]]o ~Haspitals, | . Cheanai |

‘on account of the stamp duty on 10.80% secured re--

gatmg to. rupees twenty crore only, to be \ssued by -

“Ta. mi‘raaas zmg 7

B . T1(7) afo7fer. 11,

‘ OF FICE OF THE COMMISS{b;
f " CENTRAL EXCISE & CUSTOM»
Nagpur, the 17th December, 2002
NO. 05/2¢02 '
N.  Dhote, "

8.0, 3.—Shri J Supam»t&ndﬁnt

G’r.oup ‘B’ Ceitral Excise and Customs “Nagpui]
. miss'oneral®, havmg attained the’ age of Supe. armua—

tion, a?chreﬂ from Govemme‘mt Service. m the afte’tnoon
of 30-11-2002, :

~ [F. Ne. 11(7)4;’97/Et l]

K. C AGRAWAL it Camm}ﬁsmner {P&V)

(quaﬁ?m famm)

nfzTd _

=r§ fa‘sﬁ 17 faﬂ:ait, 2002

. iir“m 4 T warrm (afanfy  Fre
F1ea@mI, aﬁmmara) F Wz & dafud sfgaaTd
(s)fss-amﬁ— (amdma) feArw 6 % 2002
{Trsa ® ﬂfaqamq F1. &, 20028 1783) |
Go1 1 W ufET 4 F A9 2001 1 A 2002 T
Sk srfaqwm £ e aquy afafezat qarm 3

[wr.g. 8( 7)/8%‘(@1— (vadiow)]
a1e. . A, wAT afEd (FE)

-

} '(ﬁs:gi.art_rri_ent of Econ;)mic A_ffairs )
~ CORRIGENDUM
New Delhi, 17th December 2002

$.0. 4—" Refereace -Mutification No. 8(6)/-
-88-Cy.1 (SPM) dated 6th-May 2002 (Gazette Notifi-
. cation No. 8.0. 1783 of 2772) regarding Allotment
of Government  Residenczs  (Security Paper Mill,
Hoshangabad). - In sthe line 4 of parail, the year
2001 may be read as 2002, All other entries in the
_Notification shail remain the same.

- {F. No. 8(6)ﬁ88 -GY. I(SPM)]
- TRIK MAGGO, Un&er Secy. (Cy.)
(&fFT swe )

. amm |

- faEdl, 21 faqeay, 2 002
AL 5. —'—!'Iar‘ fadty mfemi a1 fwafe-
Fm ST griss qar afayf fza waaq #AfutRaw,
2002 (2002 #1 54) (faar za¥ qwa1g v wid-

Taaa Fg @m:m) fag 17 fegmEy, 2002 'w';T '{rtsaqfar
£ aaﬂfa RTT L ;
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a*t{ o e sfr ﬂfﬁwfaéﬁm Er»tra“r ap gfmaa
W] F IF HGEAIA T2 3 F IFATT (1)
F #adq usreww SAW-9a ard fwg fwAr sfEwfk-
FIO 1 MCET GATA HT FIVET AT FW W
s wed #1 sAwla Ad @ s

AT q§: T@w I (1) 2 sIR wiEwal
FT AT FIF gL IS nfawfaasw A1 1 gAed
Fodl @1 o sfafaE ¥ qEam ¥ 9gy & famwm
& #r 8§ wew ¥ v wR dmd 8 @ Wi
fesd 4% @ oWIF A "EET FET OEWT

A o S whlEw 21 9%, 2002 F am

awe fof qgd wemidw ¥ =9 ¥ sewivd Rar

47;

AT gd; oF AlaFEA FX At 3 T ITR
(1) % sana- fRaffe awa-dar 20 fa@mEy, 2002
as\r AT 31 0L ;

T g3 Al (wd 4% 99 wmfﬁ‘asﬁ #1 wfayw
=7 A3 3 A% -fwms sadq faama sfagfeso

(Bank;ﬁg DIVISIOII]
ORDER
New Delhi, the 21st December, 2002
5.0. 5.—Whereas.

and
Reconstruction of Financial Assets and Enforcemqnt
of Security Interest Act, 2002 (54 of 2002) (herein-
after referred to as tie said Act) received assent of
the President on the | 7th December, 2002;

the Sccuritlsatlon :

And whereas no Securitisation company or
reconstruction company shall be” permitted to com-
mence or carry on the business of the S:curitisation
or asset reconstruction without obtaining a certificate

" of registration under sub-scction (i) of Section 3 ¢f

a1 gisd Fafadi grar adiEm ¥ fom g@EAT @

fRqzra fFar ST 9% ;

A7 A B WEAW F1 IF wafg F HAlaw 7 qd

gragd 431 FT WA aw f@awm sfaefEFr ar

qaisa wafeal &1 glaar 99 76 F I & AW
ma # wmafw & feu 3w wwgAA & fEEe
F 39 9% wufFad F suEd] FOGNED T
FIETAF 21 TATE |

o ww faviig wifegal F  afgfasm A @A
dzq Far afaaf fgg sada sfateaw, 2002 (2002
Fr 54) W a1 40 W sEw wiwAl & owdw
T gu ddm geER, R fREllea wrw

4y &, ama: —

1. gfereg A7 0F AOW.—( 1) 3F ARY A
fachn snfegat &0 sfFafesa [T @iea aur Sia-
wft fga sadw (Ffead frosm) =we,
Fal W AFAT ) ‘ N

(2) ag IF@ w0 FT S

o daEIm ¥ fAw wiaER F A FEI-HHI-—
zw wfafaaw & q®sd ¥ faamm sfaefewrm wod
a7 Az A0 SA wfafqaw, A ara 3 F Swar
(1) % sigda 20 ", 2003 ¥ 94 Araw fesrd
i% # uawwm ¥ fag w@gw w0

[t 8. 1/52002-F-1] .
fafrg wg, 91% afqa (ar$.T%.)

2002 .

the said Act;

And whereas in exeicisc of the powers con-
ferred. by the said sub-section (1), a Securit’isatio\q_
company or a reconstruction company cxisting on the
commencement of the said Act shall make an appli-
cation for registration to the Reserve Bank of India
before the expiry of six months from such commence-
ment;

And whercas the said  Act which was first
promiulgated as an Ordinance came into force on the
21st June, 2002 '

And whercas the time lmit prescribed under

" sub-section (1) of Section 3 of the said Act expired

on 20th December, 2002 ;

And whereas the Rgserve Bank  of  India
could not finalise the guidclines unde: which the

~ applications for registration by the existing Securt-

tisation or reconstruction companies be dealt with;

And whereas it has become neccssary  for
giving effect (o the provisions of the said Act to
extend the said time limit for a pertod - of three
months in order to facilitate the existing Securitisa-
tion ot reconstruction companies which have not
been able to apply before the expiry of the said
period of six honths;

‘Now, therefore, in exercise of - the powers
conferred by Section 40 of the Securitisation and-
Reconstruction of Financial Assets and Enforgement
of Security Interest Act, 2002 (54 of 2002), the Central

.Government hereby. makes the fcllowing Order,

namely ;

1. Shorttitle and commencement:—(1) This Order
may be called the Securitisation and Reconstruction

of Financial Assets and Enforcement of Security

Interest (Removal of Difficuities) Order, 2002,

(2) It shall come into force at once.

. -
Al e SRS R i R S

-

PO L SR S VR VI

d et e e EA“M e
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2. Time limit for making application for rogis- i@ ¥. 31 W4, 2005 gF FHATC et agwdy
tration. A Securitisation company cr icconsiruct:on §% for,, S@AL (q90E) 9T dW FEY 2
company, existing on the commencement of this Act, [#1.8. 1( 17)] 2002-18
shail make an application for registration to the .
Reserve Bank ol India before the 20th March, 2003, T HOST, HA H
under sub-section (1) of Section 3 of the said Act,

[ ¥, No. 1/5/2002-B.0.-1]
VINOD RAIL Jt. Sccy. (IF)

New Delhi, the 23rd December, 2002

8.0. 6.-In exercise of the powers confer-
red by Section 53 read with Section 36 of the Ban-
king Regulation Act, 1949 (10 of 1949) the Central

as fasely, 23 feurat, 2002 Government on recommendation -of the Rescrve
Bank of India declares that the provisions of sub- '
FT WP, 6. ——aFFy  fafqawa wfafaad, 1949 section (1) of Section 11 of the said Act shall not

apply to The Jamnagar District Co-operative Bank

(1949 ®F 10) # €177 56 F HA 4f2T A1 53 ‘ 4 !
Ltd., Jamnagar (Gujarat) from the date of publi-

31T sEm wfeRAl F1ONA A gU, FEE HE, cation of this notification in the Official Gazette to
qrg {vwd a3 F% fawifm 0T =won wEr @ 31st March 2005. ‘
fw 3% shafaam & a1 F1o3mAM (1) F [F.No.1(17)/2002-AC)} . *

'

MANGAL MARANDI, Under Secy. /

.

TEd HYEE Uaad & 28 afagEw ¥ O9FmA A

5 ket L A AT b A 3 D Tk MRS e . e i S
ot B & AR s R P e e YT ARkl R -3 s (T M 367 BT £ 06 Mk TR A T M SN AT < e 1T

e (oo Ud Gf T FHA (T HIAT
L]
(zrreen faarT) 1
a5 fgeary, 23 feaeay, 2002 .
F1. ALl 7 ——z:7 fafReas =ATAAE, 1948 ( 1948 FF 16) W WL 10 W FHAIU (2) @w

qed wWiEEAT ¥ MW OFTE U HET WL qreedty @g fafeegr afems o qIEA FEA H OA@ TFEET
saymiafrrs F owagw w wiel ¥ faeAiaiag gt w0 g, WA| —

s & ol § W Her g6 AL A WA giafszdi % @idy fAeadATa wiateal Wi S,
FAT =
57, AAE "wiTad fqeafaaray, & F T G IRSIRES ‘ 1. ¥, uq,
AAITE T T 0T giferze, BHOET A1 AT narag wftaq favafaarea,
wet7g i frvafaama, 7arTe F Y. €504, TAE

widf & wag § oq  fafmear mEar @i
TATET WEAT BN %E A 23 WL 24
FgAEaY, 2002 FY WAAT EG A TLA A
T E '

[Feai &, 12018/23/2002-f TA TA]
uq, %, wa, fadms (oW )
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AT FT ST ST9E 4, 200390 14, 1924

MINISTRY OF HEALTH AND FAMILY WELFARE
{Department of Health)
Now Delhi, the 23-d Docembor, 2002

8.0. T—In exercise of the powers conferred by sub-seciion (2) of Section 10 of the
(16 of 1948), the Central Government, afler consult.. ion with Dental Council of India, her,
amendments in Part-1 of the Schedule to the said Act, namely —

In Part [ of the Schedulc aftcr Serial Number 56, and the entries

Dentists  Act, 1948
by makes the following
b,

relating thereto, the following entries shall

b: odded, namely : , o
57.  Aligarh Muslim University, Bachelor of Dental Surgery . BDS T
Aligarh. The dental qualification shall b recog- Aligarh Muslim University, -
. : nized qualifications in respect of BDS. Aligarh. - :
students of Dental College and Hospital,
Faculty of Medicine, Aligarh Muslim _ _ ‘
University, Aligarh when granted onor
After 23rd and 24th Septemboar, 2002. -
[No. V.12018/232002-PMS ] .

S. K RAO, Director (ME)
: 7% foedft, 23 famere, 2002 _ '
F. Al 8—FHY GTFR, W adfasra wfafara, 1956 (1956 102} &1 smr 11
F 9T (2) F gm0 wEw widt oW oS e g7 Wi fufrear afevs & qomd & TIHT
wF7 AfafEa &1 wqn sqgs ¥ frertafag AT FOER wA & waha '

ST AW HAGA F A giw famtearm” & ovam reafeavem ar mgf%#m WO & wWew ¥ mdre

A var gdfgs sfafordt & “wewar wer smfe s’ AR sfame” wdw & wdw w s
foea g&TC & <@ ano, sk —

Freafaands ar siafaara deam wraar s wegfaara HEAr ' , '

“gu. o, . T I9qC q1E Afeaq oz 3997 [T g (ug wigar LGN T O SO
famafamrers”’ aft "R arw fafreta mdwm v W ' '
feqvran gedtenz wiw wfeww g, GG

# wfnfers ot 1 w2001 F oa wew

T AT ForE Fr)”

[ﬁa‘r—ums/'ﬁ/éooz—qw. z. (Fﬁfer;ﬁ]-'-
. WY, FAEW, wqT \/fag
New Delhi, the 23rd Decembar, 2002

5.0. 8.—In exercise of the powers conferred by = sub-section (2) of Section 11 of the Indian Medical
Council Act, 1956 (102 of 1956), the Central Government, after consultation with the Medical Council of India,
hereby makes the following further amendments in the First Schedule to the said Act,

namely —
In the said First Schedule, after “Himachal Pradesh Universii

Institution™ and the entries relating thercto under the headings
viation™ the following shall respectively be inserted namely :

¥” undor the heading “University or Medical
“Recogniscd Medical Qualifications” and “Abbze-

ey .

University or Medical Institution Recognised Medical Qualification Abbreviation R
F:‘H.N.B. Garhwal University Bachelor of Medicine and Bachelor of Sux.'gery M.B.B.S. )
(This qualification shall be a -ecognised medical '
-3 qualification when granted in or after March,

2002 in respect of students being trained at
Himalayan Institute of Medical Sciences,
. Dehradun)”. _

[No. V-11015/7/2002-ME (Policy-I) |
P. G. KALADHARAN, Under Secy. -
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51 Wi, 93 (AteeEs  wiA{AAA,

grr wET W] R OFAW R gl
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F% foesr, 23 fewmEd, 2002

(1948 F 16) & T 10 o grarw (2)

a9 sifafeaa 2 wAgEr F oar-l % fyeqrafaa garad FLar 2, HAY =

T A I X2 )

(RN

32'*'4’?(-[ ——

34, AEAATE 3. OF . 91
wrr. afges Aiaaraa,
T |

ged weq (AEFTAr Ea
T, mie, OA . ST S Al 30 ug, BIE
% wyg § ga (afme WEAT QW AEATT

34 WL IAY IIE grafadl & maT froatalee  ofafea s s,

T T
qfaqaT T, OF. ST, WL
wfesa giaaigdl, Mg

ge mEAT B0 W4 A 9 HIT 10 AT,

2002 T XA FHF @ NG F TE TN

[ &t 12018/21/200297 TH 4]

qa: . wa, fqzas (oAd)

MNow Dothis e 23rd Dacumb s, 2002

(16 of 1948), thu Coutrel Governnwins,

amendments in Part-l of the Scheduls to the said Act,

§.0. 9. —In uvxsriise of the pawss corlursad by subssection (2) of § ction 10 of the Dontists  Act, 1948

afe - consuliatinn with Dental Council of Indie, hereby makes the following

namaly =—

In Pari | of the Schedule apeist Sevial Numb 1 34, and the ciitries relating the.eio, ihe following crtrier

shall b added, namely

34,  Tamil Nodu De M.G.R.
Medical University, Chenmal.

Bacholor of Deirtal Surgery
The dental qualification shall be pecozniz.d  Tamil Nadu D.. M.G.R.
quaiifieations in respect of BDS studont:

BL:S

M;:d.icai Unive sity, Chennat

of SRM Dentat Coltege, Chennai when -
granted. on or after $h and 10th July, '

2002

4% fewell, 23 f&EFY, 2002

51 m1. L0——szdE  gmafamm  afweg At
faow, 1956 (1956 F 102) Y AT 3 & gIET
(1) ¥ =g (@) & T ¥ oer, qr.dy. gAEE
4,
FayafaaTaa, ARt ¥ AWz 3R afagadr &
FTET B KT ATHE T OATEA safaar afog F oF
mzey & w1 E fatfwa fwar Ei

ng:. w4 waa wigfaam & amr 3 F AT
(1) & STEea F AU H Frg ATHTT NAGGTN ATE-
Fr wapeEg RATAR, G0¥A FIATE AT fzatm 9 @A=L,

PRI L]

Frg, fauatgmen &1 fafEE gErT  PAEATE

. ;
AFT A T R . Y
+ e ATFRAF [E— L ad ki TRRyTHSEE. PR P S S ....*f'?-q':‘-—-mf.—‘ R

[ No. V-12018/21/2002-PMS ]
S. K. RAQ, Directon (ME)

1960 &1 magaT &. =1.A1. 138 # fawtated
A ggvm A & owaiy - -
37q wlggaar & 91w 3 AT AU (1) &+
gve (@) % sl Faifaa 60w & sl 2w aen
0 o7 3EE gafad sfafedl & a9 fesafafaq
=4 dem wie afafizai sfaearfon £ I w9y —
oo, 2T, . 9Y. gamEeAr wa, warmars  favafrran”
- g, fafwar awm,
gamTs fasfaam,
AIRATE ATL-608002.
fizm A-11013/2f200207 £, (ifa-1.7)]
dt .|y, wera, gaT w#f4Eg

TTTE VR AT TN TR 4



'.['m*T 1--zz 5 (i1)]

New Dalhi, the 23f& December, 2002

8.0. 10.-Whereas

in purssance of clause

(b) of sub-s=ction (1}ofSection 3 ofthe IndianMedical

Council Act, 1956 (102 of 1956) Dr. P.V. Hayavadana
Rac, Dean, Faculty of Medicine in the University,
has been elected by the Seénate of the Annamalai
University, Annamalainagar to be a member of the

AITAFYFIFGH : wvn vy S, 2000Tg 14, 1924

v

3

i

— —— - ek e f—

ment of India in the then Ministry of *Health 13\

§.0. 138, datcd the Sth fanuary, 1960, -namely ="

In the said Notification, under the heading,
‘Elected under clause «(b) _of sub-section (1) of :sec-
tion 3%, for serial number 70 and the entry relating
thereto the following serial numbar and catry shall
be substituied. namely :—

\‘

i

A
.

\.

Medical Council of India for the period from ‘he

. ) ) . *70. Dr, P.V. Hayavadana -Rao,
date of issue o fthis notification.

Dean, Faculty of Medicine,
Annamalai University,

Annan ziainagar-608002 _

[No. V-1 1013/2/2032-ME(Policy-1)]

P.G. Kaladharan, Under Secy.

-Apmamalaj !
University” .

MNow, therefore, in pursuancé of the provision of
sub—sec{ion'(l) of Section 3 of the said Act, the
Central Government hereby makes the following
further amendment in the Notification of the Govern--

T ol AP T

FIFAT HTL G FITAT
(wtaar fawo)
7 faeslt, 24 fagrge, 2002

FLAC 11—~F GTFT F1 I9F 3090 8, 5 79T Saad gagd A veAfar g B wawr siwarer
frT ST Y AT § ' } - '_

A W, FET A RRAT A f (g AR fagrm) afafrma, 1057 (1957 #1 20) (fry zaw
Ta¥ TR O wfEA A7 w0 j) w9 4 R s (i) g sww ofwdl & 900 w0 g, 99 @
¥ RO R [EAM FXH F OWTA WO FT GAAT TG ,

T wfiEAT & Sl o @ vats . -1 () T/, 698-0702, ardta 24 S1E, 2002 w1 B
Tt Fmwess fafes (Towa franT), wrw fle, fafe wrdee, Am9T-440 001 (A@ReR) & awabeRr W
FAFTT, TG (WERTE) F FAed & ar o fadaw, 1, wEfEe qva o, B F saier ¥ Ofmoom
qFATE ‘ _

7w gfgTa F g3 w qen qGfw ¥ fgyag ol @ve 9@ wfutmT & w13 # - gveg {(7) #
fafecz et 390, St AW 377 IEFEST FT 19 HEGTAT F TAIT F THAT F7 J0OF T 7657 (00) fai & e
arzaras wERw/faaniean (Toer) daF wrawegw  fafads, 1 2z, fafrw arde, WIT-440 001
(WegTaeT ) F1 A7 THA | :

Crue i
7 wigwg GrEOgar faran e
FITGT ST
: faatr arnge (AgTarz)
(Yatw o w1 (£)IT1/a®sre/ 698-0702 ArdiE 24 18, 2002)

A AT AT CqraTY aEA ert  agEe frerr STz foopoqy
FEAT L - ) } o
L amdmm 13 TR CIEIERY 100.00  wra
2 FAT HTAET 13 TILTHEAAT AT .30. 00 AT
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AT A

T var F fag & owroed g ¥ oAt wa A ¥ @ gU ey 3, FE AR O F@ g 7T WA
T ATHST T FW gy omn agar & A fag @ 97 fawEy g

g YT aTe S FWE N U Ay 3 At fag U ax fwwdy &

TH-T FEr AW OAEOET ¥ g gl Ay g Wi faeg Foaw faadt @ 1 '

TH Far WE MECRAT T W g0 ST &, FE T M7 wey & w wre AAr F g 3 wed g §
#17 faeg ‘F av faear 2

5% |l A & ¥ g ge W 3 Wi sfes faeg Foaw faemar €

[. 43015/12/2002/ Psromize]

oz 913, Ia AT

MINISTRY OF COAL AND MINES |
{Department of Coal)
New Delhi, the 24th Decembzr, 2002

§.0. 11.—Whercas it appears to the Centra] Government ?hat cozl is likely 1o be obtained from the lends:
mentioned in the Schediile hereto annexed;

Now, therefore, in exercise of the powers conferred by’ sub-section (1) of Section 4 of the Coal Bearing Areas
{Acquisition and Dcvelopment) {Act, 1957 20 of 1957) (hercinafier reforred 7o as the seid Act), ire Ceatral Govein-
ment herehy gives sotice of its intention to p ospect for coal therein;;

The plan bzzring No. C-LEMTI/FR/698-0702 dated the 24th July, 2002 of the area covered by this notifica-
tion can bz inspzcied in the office of the Wostern Coalfields Limiied (Revenue Depariment), Coal Estate, Civil
Lines, Nogpu-440 001 (Maharashtra) o in the office of the Coal Collector, Nagpur {(Maharashtra) or in the office
of the Coal Controller, 1, Council House Sireet, Kolkata. _

All persons interested in the lauds covered by this notification may ‘deliver all m» -p3, charts and other docu-
ments reforred o in sub-seetion (7) of Section 13 of the said Ast to the Officer-in-Cnarge/Head of the Department
{Rovenue). Weste r. Coalfields Limited, Coal Estate, Civil Lires, Negpu-440 001" (Mah~rasht-c) within ninety
days from the date of public:tion of this notification in the Officicl Gazette. :

SCHEDULE
New Gondegaon-Ghatrohana Extension Block
- Negpur Area, Distriet Nagpur (Maharashtra) -
(Plan No. C-1(E)IL/FR/698-0702 dated the 24th July, 2002). )
Sl Namc of village  Patwan ¢l mk Tahsi] DISU_I;:T o 7;3:rc;azzgrﬁectares Rem;;'ks
No. number
"I Ghavohana 13 Parseoni ' Nagpur T 000 Part
2. Jini-Kamptee 13 Parsconi Nagpur 30.00 Part
3. Bim 16 Kamptec Nagpur 60.00 Part
7 Toial Arca : 190,00 hectares
" (approximatcly) or 469.50 acres (¢pproximatcly)
Boundary desceip ion (— , : '
A—B Line siarts from poaint ‘Af and passes through village Bina, crosscs Kanhan River and proceeds
through village Juni-Kamptee and meets at point ‘B’
B—C : Line passes through village Juni-Kamptee and mects &t point ‘C".
C-D—E Line passos through village Ghatrohana and Mee’s at paint ‘E’.
E—F : Line pisszs through village Ghatrohana, crosses Kanhan River and pooceeds through village
Bina and meets at point *F",
F—A Line pas:cs theough village Bina and Meets at starting point ‘A’

[ No. 43015/12/2002/PRIW ]
SANJAY BAHADUR, Dy. Secy.
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LU EIGL] the Govt. of India vide No. L-43011/1/99/IR(M; : -
¢ faoeit, 3 RrgaT 2002 ﬂlemm'agelnenthasdemedommonthpa}amaeum Quoe

. 3. 12.— A forare aAfufm, 1947 (1947
W 14) FURT 17 % AT H, F=7T WER €2 e
HIE ¥ yatuay ¥ Hag Pt o s wewr) ¥ i,
srgay # Fafkw ofvifie fra F ¥=e woew st
Attt TR 3 T (Hed e 75/99) F vl we

%, ¥t 31 T  2-12-2002 F W e o
(4. Te1-43011/1/99-31. o1, (fafe) ]
o1, 7. s, o wivy

MINISTRY OF LABOUR
‘New Delhi, the 3rd December. 2002

$.0. 12.—In pursuance of Section 17 of the Industrial

. Disputes Act. 1947 (14 of 1947). the Central Government

hereby publishes the award (Ref. No. 75/99) of the Central
Government Industrial Tribunal/ Bangalore now as shown
in the Annexure in the Industrial Dispute between the
cmployers in relation to the management of Hutti Gold
Mines and their workman. which was received by the Central
Government on 2-12-2002.

[No. L-4301 1/1/99-IR(M)
B.M. DAVID. Under Secy.
, ANNEXURE '
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL
* TRIBUNAL CUM LABOUR COURT.
BANGALCRE.
Dated: 25th November, 2002
PRESENT .
HON'BLE SHRIV.N. KULKARNI, B.COM. LLB,
PRESIDING OFFICER
CCRR- CUM - LABOUR COURT,
- BANGALORE.
CR. No. 75/99
IPARTY ' IPARTY
Shri IM. Siddalingaiah ~ The Executive Direcior,
& Others, Hutti Gold Mines Co. Ltd..
Ingaldal Post, Chitradurga Gold Unit,
Chitradurga Taluk, PB. No. 4,
Chitradurga-577501 Chitradurga- 577501
AWARD

The Central Government by exercising the powers
conferred by clause (d) of sub-section (2A) of the Section
10 of the Industrial Disputes Act, 1947 has referred this
dispute vide order No. L-43011/1/99-IR(M)dated 7th for
adjudication on the following schedule :

2. Counscls for the parties are present. Officers of
the Management are present. This is a dispute referred by

3803 Gl/02~2

period to 109 workman to opt for Voluntary chm1

3. Parties appearcd and filed Claim Statemerz and
Counter respectively.

4. At the stage of recording evidence and hearing
arguments it was suggested to the management ang the
workman that amicably matter can be settled. The learned
counsels appearing for the parties and the officers of the
Hutti Gold Mines fairly conceded that they will settle the
matter. With all fairness it is reported by both sides that the
matter is settled.

5. The management and the learned counsels
appearing for the workmen have filed signed settlement
memo.

6. I have read the same in detail. | have verified the
same. I have heard Mr. Madhu Sudan for the workmen and
the learned counset for the management. The management
has agreed to pay 60 per cent ¢f the amoupt claimed towards
one month salary in lieu of notice of VRS. The leamned
counsel for the workmen agreed. :

7. Both sides agmed to settle the matter and settled
the dispute. Accordingly 1 pass the following Order.

ORDER

, Award is passed in terms of Settlement memo and
the reference is disposed off. Today Mr. Kishore Kumar,
the Personal Officer of the Hutti Gold Mines is present and
he has handed over 109 cheques in view settlement worked
out at 60 per cent. The cheques are received by Mr.
Madusudan, the learned counsel appearing for the workmen.

At this stage it is reported by both sides that 11
workmen have expired. Mr. Madusudan to file legal heirs
certificate of the 11 workmen and encash the amouat. All
the cheques are individually given in the,_ name of each
workman and they are handed over to Shri Mcsd.tsudan,
the learned counsel appearing for thc workmen.
Accordingly the matter is dlsposed off.

(Dictated to PA. transcribed by her, corrected and
signed by me on 25th November, 2002) T

VN. KULKARNL. Presiding Officer
T feeetl, 3 femm, 2002 o
. . 13.—3henfrer forarg sxfufrm, 1947 (1947
F 14) W °R 17 % ITEW F, FT TERK NG e
AT YEUAR F WG P 3R 3 s ¥ o,
sgey ¥ fiée srifie fag 4 = wen shafe
s, Frein F o (Fed W 55/97) Wy
T &, N HT TR 2-12-2002 F A §I A
[ 9. TA-43012/3/95-sm. 3 (Fafe) ]

€. qm. M, v W
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New Delhi, the 3rd December, 2002

$.0. 13.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Ceentral Government
hereby publishes the award (Ref. No. 55/97) of the Central
Government Industrial Tribunal, Bangalore now as shown

in the Annexure in the Industrial Dispute between the -

employers in relation to the management of Bharat Gold
Mines and their workman, which was received by the Central
Governiment on 2-12-2002.

[No. L43012/3/95-IR(M)]
B.M. DAVID, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL CUM LABOUR COURT,

BANGALORE.
Bangalore, the 18th November, 2002
PRESENT

HON'BLE SHRI VN. KULKARNL B.COM LLB,
PRESIDING OFFICER CGIT- CUM - LABOUR COURT,

BANGALORE
C.R.No. 55/97
IPARTY NPARTY
The President, The Managing Director,
Bharat Gold Miners Bharat Gold Mines Ltd.,
Association Suvarna Bhawan,
No.545, Opp. Punjabi K.GF-563120
Quarters. Oorgaum.
K GF-563120
AWARD

1. The Central Government by exercising the powers
conferred by dause (d) of sub-section 2A of the Section 10
of the Industrial Disputes Act, 1947 has referred this dispute
vide order No. L43012/3/95-IR (Misc.) dated 12thJuly, 1995
for adjudication on the following schedule:

SCHEDULE

“Whether the action of the management of Bharat
Gold Mines Ltd in terminating the services of Shri
Mohammed Shafi w.e.f. 28.10.1992 is justified? If not, to
what relief Shri Shaffi isentitled to and from which date?”

2. The first party was working with the Sccond Party.
He was terminated from service and therefore, this Industrial
Dispute is raised.

3. Parties appeared and filed Claim Statement and
Counter respectively.

4. The workman has put in 14 years of service with
the Management. The Management has illegally declared
him unfit on 28.10.1992. Workman was working as a 1st
Class Winding Engine Driver bearing PE No. 124604 in
Champion Recf Mine, Bharat Gold Mines Ltd. of the Second
Party Management. On 6.7.1992 while the workman was on

ML [T TR

duty was fainted and was unconscious for some time. He
was taken to Medical Establishment of the Management
and was an inpatient in the hospital. He was not discharged
as he had some heart ‘ailment and therefore he was
transferred to Jayadeva Institute of Cardiology Department.
He was examined in the Jayadeva Institute of Cardiology
and the Director of the Jayadaeva Institute sent a letter
dated 20.7.1992 stating that the patient Shri Mohammad
Shaffi requires an open heart surgery and advised to
deposit a sum of Rs.48,700/- with details to undertake the
operation. The Director along with his letter enclosed the
seport of Clinical diagnosis besides an advice for admission
:af Shri Mohammad Shaffi in the Institute on 18.8.1992. The
‘Management sent the workman to the Jayadeva Institute
to undergo operation but he was treated as an out-patient
and they asked him to appear before the Medical Board of
BGML and was declared as medically unfit. He represented

- the Chief Engineer and the Chief Engineer made an

endorsement on the representaion to consider the request
of the employee favorably and forwarded the same to the
CMO. BGML for consideration. He went on making
representation but nothing was done. He gave petition
and that was net replied.

5. The CMO advised him to get treatment for his
heart ailment and produce fitness certificate so that the
request can-be considered. The workman approached Sri
Sathya Sai Institute of Higher Medical Sciences, Andhra
Pradesh and treated there. He got admitted in the said
Institute.on 17-2-1994 and an open heart surgery was
conducted on him on 25-2-1994 and he was discharged on
9.3.1994 with a discharge summary and also providing a
medical certificate. He brought the hand written certificate
and-produced the same to the CMO. BGML. He approached
the management but the management has not given any
job. The decision of the management is wrong. Workman
for these teasons and for some other reasons has prayed
to pass award in his favour.

6. As against this the case of the management in
brief is as follows : '

7. The appointment of the workman is admitted. Itis
also admitted that he was working as Winding Engine Driver.
It is also said that the workman had a medical history from
the ycar 1981 and there was some problem in Blood
circulation, He was periodically examined and treatment
was given. There was a heart ailment and he had also
paralysis attack. He was referred to Jayadeva Institute of
Cardiology for opinion and corrective procedure and the
Institute advised him open heart surgery.

8. It is the further case of the management that on
‘account of continuous ailment of the first party he was
referred to the Medical Board of the Second Party and the
Board after examining him said that he was not fit to work
as Winding Enging Driver on surface or underground. The
same was considered taking into account the physical
fitness prescribed. under the Mines Act: and Miners

LRIR T T P AR T |
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Mettaliferrous Rules for engaging employees to work in
mings, It is the further case of the management that after a
gap of more than 2 years from the date of his discharge the
workman obtained a certificate from Sri Sathya Sai Institute
of Higher Medical Science and sought for reinstatement
but the question of considering the workman for any other
post was also not possible as the company aiready had
surplus manpower even on surface and in fact the surplus
workmen were being reduced by voluntary retirement
scheme as the company was facing financial crisis. 'l‘hﬂ,“r
workmanwasnotabletodsﬂwjebevenmbsequmtto‘_
the surgery since he is a heart patient and not able to
continue him in job. The decision of the Board is correct.
Management for these reasons and for some other reasons
has prayed to reject the reference.

9. It is seen from the records that the workman: got
examined himself an.13.10.1998 and gave detailed evidence
in support of his claim. He has given detailed history and
various documents are marked. This witniess is examined
again after remand on 22, 10.2002,

10. Management also examined one witness Dr.
Sampath- Kumar, as MW 1. According to the evidence of
MW1, Dr. Sampath Kumar; he examined workman. He has
stated that the workman had heart problem since 1981. He

further says that since 1987 workman was on regular

treatment and he was brought from workshop on6.7.1992
and he was treated by duty Doctor. It was known case of
multiple Valve Heart Problem. He was developing paralysis
of one portion. He says that the workman was treated for 3
months and he was referred to Jayadeva Hospital for
surgery. The Management referred workman to the Medical
Board. Workman was a Winding Engine Driver.

11. EX M1 to M5 are medical decuments. During the
cross examination, MW categerically admits that he is
not specialized in medicine and' Cardiology. He also says
that he was not the member of the Medical Board whom
the first party was referred. With this cross examination I
can say that the evidence of MW 1 will be not to help the.
management to prove anything against the workman,

12. In the instant case lot of documents regarding
medical treatment are filed and that aspect is not dispweed
by the management.

13. According to the admitted facts, the workman
was treated by the management hospital and then he was
referred to Jayadeva Institute. He was examined by the
Institute and advised for open heart surgery and direction
was given by the Institute to depesit the amount for

surgery. Thereafter the management kept quite.

Management has not taken any step to arrange for heart
surgery of the workman. Instead of not depositing the
amount he was referred-to Medical Baard of the hospital.

14, T have already said that the evidence of Dr.

Sampath Kumar, MW 1 is not helpful because he is neither

the member of the medical board to which the workman

was referred nor he is the Speclahst in Medicine and
Cardiology.

15. Themnsnotan:otaofevxdenoeoftheDml
consisting the board to which the workman was referred
We do not know whether the Doctors of the Board: of
Company are Heart Specialists and Cardiologists. In the
absence of this it is very difficult to believe the case of the
management that the workanan is unfit medically to work as

16. It is seen from the records that this tribunal by its

order dated 13* October, 1998 passed award in favour of .

workman saying that the management is not justified in
terminating the services of the workman with some
observations and directions.

17. Afier this the Company filed Writ Petition and
the High Cowt of Karnataka allowed Writ Petition No, 11889/
99C/W 26161/2000 one in respect of the setting aside the
award and the other in respect of Orders passed in the.
Miscellaneous Application by this Tribunal. The High
Court of Karnataka remanded the dispute to decide as per
the directions. After remand 1 have already said that the
workman gave further evidence and the management
examined Dr. Sampath Kumar, MW1

18. After remand.absolutely there is no evidence on
behalf of the management to justify its action saying that
the werkman is not medically fit to work as Driver. 1 have
already said that the Doctors of the Medical Board are not
examined. Even after remand there is no explanation from
the management as to why open heart surgery was not
arranged by the management as per the directions of the
Jayadeva Institute: On the other hand we have. the
documents which are filed by the werkman to establish
that he took treatment in Sri Sathya Sai Institute of Higher
Medical Sciencesandgotomhtmgeryandumﬂon
representing the management to reinstate bnt the
mamagement has not taken any action.

19. It is alseclear from the records that the woskman,
gave representation to give him some light wark on the
surface and the Chief Enginecrof the Company has made
favcueable endorsement but the managememnt ha% not
considered that endorsement. There is no explanation from
the management as to why it failed to. consider the
recommendations made by the Chief Engineer of the
Company. We have Ex. W8 and Ex. W9. Ex W9 to the effect
that the workman has undergone open heart surgery on
25.2.1994 and he was discharged on 9.3.1994. He was
advised one week rest.

20. E.W8 is given by Sri Sathya Sai Institute of Higher
Medical Sciences and according to this the workman was
admitted in the said hospital on 19.2.1994 and discharged
on 9.3.1994 afier Cardiac Surgery. In Ex. W8, it is stated that
the workman is fit for duty from 20.3.1994.

21. With this material I am of the opinion that the

management is not justified in refusing job to the workman, :
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It is also clear from the material before us that the workman
5 still service and he is unemployed and he is suffering a
b firancia«dy. Management is not justified in refusing job.

22. It i also clear from the material before us that the
workmarn has undergone mental agony and his dependents
are suffering. It is also clear from the records that the
management has not made any effort to assist the workman
to get a better treatment. Actually the management should
conside: i;.2 case of the workman after he has undergone
open he - . zurgery and produced fitness certificate but
nothing is done, and therefore, the action of the
manageiout is not justified. Accordingly I proceed to pass
the follow_ng Order

ORDER

The Order of the Second Party Management
i suinating the services of Shri Mahammed Shaffi we.f.
78.16.1992 is set aside holding that it is not justified. The
workman is entitied for reinstatement. The Management is
directed that in the interest of justice it should provide
some light duty in consultation with the CMO of Bharath
Jold Mines Ltd Hospital. The fact that the workmad -is
uaable to discharge his heavy duties, I feel ends of jusfice
will meet if the management is directed to pay a sum of
Rs.40,000/-instead of any back wages. 1t is further directed
the management shoyld fixed his salaty on the basis of
continuation of service from 28.10.1992 and wages shall be
paid to him after his reinstatement. Accordingly the
reference is answered.

{Directed to PA transcribed by her corrected and
signed b» me on | 8th November. 2002)

V. N. KULKARNI, Presiding Officer
8 feeett, 3 femmm, 2002

&I 3. 14.—3afir Ty stfuf=m, 1947 (1947
14 ) F U017 8 ST H, F3 TER THRURE SFAfE
A gfirean & Feiud & waG e ofit 55 wHE &
o, agey H i ofifier foam =i wowr s
e, % femeht 3 v (Hed FeEm 16/2001 ) WK

FHTA &, T FHT TR F 2-12-2002 F TR G &1

[H. Te-11012/15/2001 -3E. &R, (fafaw) ]
=t uy. EfFg, o afey
New Delhi, the 3rd December, 2002

S.0. 14.—In pursuance of Scction 17 of the
Industrial Disputes Act. 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 16/2(001)
of the Central Government Industrial Tribunal, New Delhi
now as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of
Airport Authority of India and their workman. which was
received by the Central Government on 2-12-2002,

[No. L-11012/15/2001-IR(M)]

B.M. DAVID, Under Secy.

TR NI T TIRT RN AT

ANNEXURE

BEFORE CENTRAL GOVERNMENT INDUSTRIAL
TRBUNAL-CUM-

LABOUR COURT : NEW DELHI
PRESIDING OFFICER: SHRI B. N. PANDEY
1D. NO. 16/2001
Shri V. Ambucherian
S/oP. Varadhar,
R/o RZ-1-10, Tamiliar Co. Vijay

Encl. Palam Rd. New Delhi-45 Workman

Versus
The Airport Director,
Airport Authority of India,
International Airport Division,
Terminal [, 1G! Airport,

New Delhi45. Management

AWARD

The Central Government in the Ministry of Labour
vide its Order No.L.11012/15/2000/IR(M) dated 13-2-2001
referred the foliowing industrial dispute to this Tribunal
for adjudication:-
“Whether the action of the management of Airport
Authority of India, New Delhi in terminating/
discontinuing the services of Shri V. Anucherian,
Sweeper w.e.f. 3-8-98 is just and legal 7 If not what
relief the satd workman is entitled to and from what
date?”

2. The reference was received and registered on
2-3-2001 and notice to parties was issued for 9-5-2001 for
filing of claim. On 9-5-2001 Mrs. Bhawana Aroraonbehalf
of Sh. Sanjeev Rohtagi appeared for management and memo
of appearance filed and {resh registered A.D. Notice was
ordered to be sent to the workman for 10-7-2001. On
10-7-2001 Shri R.K. Verma appeared for the workman and
Shri Sanjeev Rohtagi for management and adjourned to
6-9-2001 for filing of claim. On 6-9-2001 Workman appeared
in person and Shri Sanjeev Rohtagi for Management. On
that day claim stalement not filed and adjourned to
16-10-2001. On 16-10-2001 None appeared from eigher side
and the post of Presiding Officer was lying vacant so the
case was fixed for filing of claim on 12-11-2001. On
12-11-2001 Ms. Bhawana Arora appcared for the
Management and nobody appeared for the workman and
as no regular P.O. had joined so the case was adjourned to
18-1-2002 for filing of claim on 18-1-2002 None was present
from either side and for filing of claim it was adjourned to
8-3-2002. On 8-3-2002 None {or the workman appeared
and Shri Sanjeev Rohtagi for management appeared and
fresh registered notice was ordered to be issued to the

sEHod + LTI T TR TR P SRR |
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workman for filing of claim for 29-4-2002. On 29-4-2002.

None for the workman appeared and Shri Sanjiv Rohtagi
appeared for the Management. Despite notice the workman
has not appeared nor filed his statement of claim till then.
The case was ordered to be kept pending without date till
further order. However it was ordered that if the workman
files statement of claim a date shall be fixed for filing written
statement by the opposite party and the Opposite Party
shall be informed through regd. post accordingly. Again
on 25-9-02 file was taken up and fresh notice to both parties
fixing 28-10-02 for filing claim petition or statement if any
was given. -Today again None is present from either side.
It appears that the workman is not interested in prosecuting
the present reference. Hence No dispute award is passed
in this case. Parties to bear thier own costs. Award is
given accordingly.

B. N. PANDEY. Presiding Officer
Dated 28-10-2002

73 feoet, 3 fewmam, 2002

. 3. 15—t foar aifufem, 1947 (1947
W 14) T 4T 17 ¥ TR, F3itg wewn Sy e fa.
F g A % Hag Pl it I R % o, erEy
® fafke sfefiers o & =30 wan sidife st
TER & T (FEs He 48/2000) W yiva A &, S

FHI TH BT 2-12-2002 Tl T G 41|
[ €. T&-29011/14/2000-31%. 311, (fafay) )
1. 7y, e, o1 wfem

New Delhi, the 3rd December, 2002

'S. 0. 15.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947). the Central
Government here by publishes the award (Ref. No. 48/
2000) of the Central Government Industrial Tribunal/
Bangalore now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Mysore Cements Ltd., and their workman,

which was received by the Central Government on

2-12-2002. :
{No. L-29011/14/2000-IR(M)]
B. M. DAVID, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT

“SHRAM SADAN,
IIIMAIN. III CROSS, 1PHASE, TUMKUR ROAD,
YESHWANTHPUR. BANGALORE.
Dated: 22nd March, 2002
FRESENT

HON'BLE SHRI V.N. KULKARNI, B.COM. LLB,
PRESIDING OFFICER

CGIT- CUM - LABOUR COURT,
BANGALORE.

C R No. 482000
IPARTY : NMPARTY
The Secretary The Chief Personnel Manager
Mysore Cements M/s Mysore Cements Ltd.
Employees Association, Ammasandra-572211
Tumkur District,
Ammasandra-572211

AWARD

The Central Government by exercising the powers
conferred by clause (d) of Sub-section 2A of the Section
10 of the Industrial Disputes Act; 1947 has referred this
dispute vide order No. L-29011/14/2000 IR(M)dated 26th
June 2000 for adjudication on the following schedule :

SCHEDULE

““Whether the claim of Mysore Cements Employment

Association for payment of interest at the rate of

12% per annum on the delayed payment of bonus

from 1-4-1998 to the date of payment is justified ? If

not, to what relief the Association is entitled 7

2. The first party workman was working with the
management. Management was not justified in payment of
interest on the delayed payment of bonous and therefore
industrial dispute is raised.

3. Notices issued to parties. For the management
counsel Shri B.C. Prahbakar has filed the vakalat.

4. It is seen from the records that from the beginning
the workman is not attending this court. None was appeared

for the first Party. The workman is not interested in the .-~

progress of this dispsute Accordingly I proceed to pass
the following order.

ORDER |
The reference is rejected.

(Dictated to PA transcribed by her corrected and _
signed by me on 22nd March, 2002)

V. N. KULKARNI, Presiding Officer

3 feedt, 3 fawa, 2002
Ht, 3. 16.— i fammg srfufimm, 1947 (1947

- 14) F U 17 F ST H, FE0 TER TS Tt

e ¥ yeues & wag Faeel ot 39% sHEr & W@,
Ay A e sfaifer faae F %5im s iwifes
AR TR ¥ Y (e AT 46/2001 ) WY Wi
et ¥, i s TR A 2-12-2002 R G A1
‘ [ Te-29012/18/98- 8. A, (fafang) )
1. un. 3feE, o afem
New Delhi. the 3rd December, 2002

S. 0. 16,—In pursuance of Section 17 of the
Industrial Disputes Act. 1947 (14 of 1947), the Central
Government here by publishes the award (Ref. No. 46/
2001) of the Central Government Industrial Tribunal/
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Bhubneswar now as shown in- the Annexure in the
Industrial Dispute between the employers in retation to
the management of Rourkela Steel Plant and their workman,
which was received by the Central Government on
2-12-2002.
No. L-29012/18/98-IR(M))-
B.M.DAVID, Under Secy.
ANNEXURE .
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT BHUBANESWAR
PRESENT: ‘

. Shri 5.K. Dhal. OSJS, (Sr. Branch), Presiding
Oﬁ'lcer;C.G.l.T.-cmn-Labcaxr Court,
Bhubaneswar.

Tr. INDUSTRIAL DISPUTE CASENO. 46/2001
Date of conclusion of hearing -1st Nov. 2002
Date of Passing Award -14th Nov. 2002
BETWEEN
‘The Management of the Managing
Director. Rourkela Steet Plant,

P O. Rourkela. Sundargarh - 769 011. Ist Party

Management
AND

* Their Workmen, represented through
The Secretary, Steel Employees Trade Umon,

A-49_ Sector, 16, Rourkela, Sundargarh. ... 2nd Party
Union

APPEARANCES:

Shri L K. Nayak.

Ir. Executive (Law). For the 1st Party-

‘ Management.

None. For the 2nd Party

Union,

AWARD

The Government of India in the Ministry of Labour
in exercise of Powers conferred by Clause (d) of sub-section
(1) and sub-section 2(A) of Section 10 of the Industrial
Disputes Act, 1947 (14 of 1947) have referred the following
dispute for adjudication vide their Order No. L-29012/18/
98/IR (M), dated 17.08.1998:

“Whether the action of the Management of Rourkela

Steel Plant in reducing the basic pay of Shri Somra

Oram fromRs, 2101/- to Rs. 1500/ without affordng.

reasonable and fair opportunity is justified? If not.

to what relief the workman is entitied?””

2. The case of the 2* Party is that while he was
working under the 14 Party-Management he was on leave
in the month of June 1993 for 21 days, in the month of
August 1993 for 01 day, in the month of September 1993 for
01 day and in the month of November 1993 for 05 days. He
was charge-sheeted fpr unauthorized absence. He

submyitted his show cause. A departmental proceeding was
initiated against him. Enquiry conducted by the Enquiry
Officer was done-without following the proper procedures

- and subsequently he was found guilty and his basic pay

was. reduced to:Rs; 1500/~ from Rs. 2101/. He raised the
dispute,. conciliation. failed, so the present reference has
been made on receipt of the-Eailure of conciliation report
froemthe concerned L.abourCammissioner. {Central).

3. The: Ist Party-Management has filed their Written
Statewnent wherein it was averred that, the 2nd. Party joined
in the year 1966. Thereafter he startedt remaining absent
from his dity habituatly without obtaining leave for which
he. was: impesed: with minor and: major punishments on
seversiboccasions. He was also communicated with adverse
entries-made in-his Character Confidential Roll for poor
attendance. But inspite of that, the 2nd Party remained
absent for: 28 days in the year 1993 without any intimation.
So. a departmental proceeding was initiated against him
and-charge sheet was submitted-and lie was asked to file
show cause. Enquiry was conducted, the 2nd Party took
part in the enquiry, thereafter he was found guiity and
basing on the-report of the Enquiry officer the punishment
Has been passedtby the Disciplinary Authority, According
to the 1st Party-Management the 2nd Party is not entitled
forany retief:

4. On the above pleading of the parties, the following

- Issues have been settled.

1. Whether the reference is maintainable?
2. Whether the domestic enquiry conducted by
the Management is fair and proper?
3. Whether the action of the Management in
reducing the basic pay of the workman from
Rs. 2101/- to Rs. 1500/- without affording
reasonable and fair opportunity is justified?
4. If hot, to what relicf die workman is entitled?
5, Before hearing the 1* Party-Management had filed
a petition to take up the Issue No. Il as a preliminary Issue
and after-hearing of both the parties the application of the
1st Party-Management was aliowed.by the Tribunal and
both the parties were given oppertunities to place the
materials in support of their case as regards Issue No. I1is
concerned. After hearing of both the parties. the Tribunal
recorded-a finding vide Order No. 40. dated 20.9.2002 that
the domestic enquiry which was conducted: by the 1st
Party-Management against the 2nd Party was fair and
proper. Thereafter beth the parties were asked to adduce
evidence in respect of other Issues. But the 2nd Party
remained absent and did not place any evidence cither oral
or-documentary in respect of Issue No. I, IIT and IV.
FINDINGS
ISSUE NO: I
_ 6. This Issue has not been pressed. Hence, |
can safcly come to the conclusion that the reference 1s

~d
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7. On:receipt of the repost fiom the Enguiry Onbehalf of M A T -
Officer, it is .the Disciplinary Authority has -impesed On 2 : ﬁ‘ﬁm ’
punishment reducing the basic pay to'Rs, 1560/ fromRs. ‘
2101/-, Idonutﬁndanyeompemngmmmmy‘tht,ﬂ:e State - West Bengal.
punishment is shocking and disprotionate to the - o
misconduct committed by the 2nd-Party. So thereismo  Industry -Engineering &
scope for this Tribunal to reduce the punishnuent .as ‘Consultarcy.
of the It Party-Management in reducing the basic:pay of Dated, the 20th November, 2002
the 2nd-party-Weskman frem Rs. 2101/~ to-Rs. 1800/ is AWARD

reasonable and fair,
ISSUENO.1IV

&. In view of myfindings given respect of Issue No,
1L and 111 the 2nd Party-Workman is notentitled for any relief

9. Reference is.answered-accordingly.

Dictated & Corrected by me.

5. K. DHAL, Presiding Officer
=& fawetl, 3 fEwmar, 2002

LA, 17— sivifies P i, 1947 (1947
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AT Fromerar e (Vi €O 49/2000) Wi
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{[Ho TE-29012467/2600- 918, o (i) ]
New Delhi, the 3rd December, 2602

8.0. 17.—.In pursuance of Section 17 .0f ithe
Industrial Dispute Act, 1947 (14 of '1947) ‘the :Central
Government hereby publishes the award (Ref. No. 49/2060)
of the Central Government Industrial Tribumal, Kolicata
now as shown-in:the Annexure:in.the Induvstrial Dispute
between the-employers in relation: to:the: management of
M/s. MECON {India) Ltd. and their-woranan, which was
reoewed by the Central Government on 02-12-2G02.

[No. L-29612/67/2060-1R: ()]
B. M. DAVID, Usder Secy.
ANNEXURE
THE CENTRAL GOVT.INDUSTRIAL TRIBUNAL AT
KOLKATA
Reference No. 49 of 2000
Parties ; Employers.inreiation 1o.the management of
M/s, MECON (ladia) Ltd.
PRESENT : _ _
Mr. Justice Bharat Prasad Sharma : Prosiding Officer

‘By Orxder No. L-290¢12/67/2000/IR{M) dated
10-11-2600: the: Centrak Governneent in exercige of its powers
‘wnder Section 10(F)d)and (2A) of the Industrial Disputes
Act, I%TMM&Mmgdmtemthanwfor
adjudlcauon —

“Whether the action of the management of M/s.
MECON. (Iadia) Ltd. Ranchi (Bihar) in terminating
the employment of Sh. Partha Biswas, Computer
. Assistant and Miss Mallika Talukdar, Steno-Fypist
employedin New Notc Press:Project, Salboni, Distt. -
Midnapore w.e.I. 1-6-1999 is justified? If not, towhat
Telief is:the workmen are entitied?” -

2. The present .dispute has-been .raised by two ”

persons, namely, Shri:Partha Biswas.and Miss Mallika
Talukdar claiming themselves tohe ex-employees of M/s. .
‘Mecon (India) Ltd., Ranchi .on acoount of fheir unjustified
-andillegaltermination-with effect from st of June, 1999 by

theemployer.
3. From-the written statement filed on behalfof the

‘workmen it appears that they were engaged as Computer

Asgistant and Steno-Typist by the: management of Mecon
¢{India)-L:8).-with effectfrom 1st.of March, 1992 and-they
were posted at Salboni Project of Reserve Bank of Indlia in
the Note Mutran Project. According to them they worked
sincerely antd efficiently for about 8 years and they had *
clean and meritoriens record during their service, but afl on
a -sutlden -in ‘uncermonious manner their services were -
terminted by the employer with effect from Ist of June,
1999:in-gress violation of the mandatory provisions of the
industrial' Disputes Act, 1947 It is farther stated that on or
about:kstofiFdbraary, 1999 ore Labour Enforcement Officer

itk haragpurthad visiteit the office of the:management at

Salboni andhad mavde some enquiry aboutthe employees
of the management and had noted: the nanwssof the workmen
concernedwho were employed there at-the relevant time,
but after ithe said inspection the management took a
‘vindietive:attituide and-terminated the services.of both of
them without any observance of the provisions of the
Industrial Disputes Act. It-is also-stated that after the said
wronghit termination of service the wokkomen made several



16 THE GAZETTE OF INDIA : JANUARY 4, 2003/PAUSA 14, 1924

[ParT II—Sec, 3(ii)]

a formal industrial dispute before the Regional Labour
Commissioner (Central), Calcutta. It is also further stated
that after receiving the representation of the workmen the
Conciliation Officer convened several meetings to settle
the dispute, but all efforts were in vain due to the adament
attitude of the representatives of the management. It is
also further stated that the action of the management in

terminating their services amounted to 'retrenchment' -

within the meaning of Section 2 {00) of the Industrial
Disputes Act and since no retrenchment compensation or
notice pay was paid as required under Section 25F of the
Act, the action of the management become invalid and
void in the eye of law. In the circumstance, the workmen
have prayed that their termination be declated as illegal
and unjustified and they may be granted relief of
reinstatement with full back wages along with other
incidental benefites.

4. A written statement has also been filed on behalf
of the management. The writien statement is in three parts.
Whereas in Part-I the management has tried to challenge
the maintainability of the reference, in Part-II it has deait
with the facts of the case and in Part-III the allegations
made in the various paragraphs of the written statement of
the workman have been denied and chailenged. According
to the management the order of reference is not
maintainablie, because it cannot be treated as industrial
dispute as there was no relationship of empioyer and
employee between the management and the workmen
concerned and the reference has also been made without
any specific mention of the provisions of the Act under
which it has been made. But, at the outset it may be said
that the objections raised on behaif of the management
regarding maintainability of the reference are formai and
there is no substance in it because the reference in question
has been made by the competent authority, 1.e., the Ministry
of Labour. Goverament of India under the provisions of

Section. Sub-section (1) clause (d) and Sub-section (2A)

of the Industrial Disputes Act, 1947, So, far as the question
of existence of relationship of employer and employee is
concerned, it has to be decided whether such refationship
existed between the parties or not. It has been stated on
behalf of the management that the Company, i.e., M/s.
Mecon (India) Ltd. ordinarily renders engineering and
consuitency services Lo the different organisations and in
the present case they were rendering such services to the
Reserve Bank of India in implementation of New Note Press
Project at Salboni in West Bengal. The work was entrusted
to Mecon (India) Ltd. through an agreement dated
17-01-1992 and the project was completed and the Press
was finally commissioned on 12-02-2000. 1t is further stated
that during the construction of the project the Company
was required Lo post number of engineers and officers at
Salboni for carrying out the project work and for this
purpose some supporting staff required at the project office
were locally engaged through contractors, namely, M/s.
Himalaya Electrical and M/s. Roy Trading Corporationand

such persons were posted at site. It is also stated that the
requirement of the said persons was purely temporary till
the completioh of the project. It is also further stated that
the Company had no sanctioned post, nor had any
sanctioned vacancy of this kind and such vacancy was
never notified to the Employment Exchange as required
ungder rules. In this connection it is stated that this fact was
admitted by the workman themselves before the
Conciliation Officer as per report dated 11-06-1999. 1t is
further stated that as per the statements recorded in the
minutes dated 08-07-1999 of the Conciliation Officer, the
workmen informed that the management of M/s. Mecon
India Ltd. had given assurance to them that in case their
names are forwarded through local Employment Exchange,
they may be considered for permanent absorption and

accordingly they had registered their names in the local

Employment Exchange in 1993, It is stated that they also
stated before the Conciliation Officer that their names were
not forwarded by the Employment Exchange, but they had
been rendering service to the management without any
break and, therefore, they were entitled to be absorbed on
permanent basis. It is stated that this kind of piea appears
to be untenable because if the names of the workmen were
not forwarded by the Employment Exchange, there was no
question of their names being considered for making them
permanent or regularising their services and the story
regarding verbal assurance appears to be concocted and
fabricated for théir now benefit. It is stated that during the
meeting with the Conciliation Officer it was clearly informed

by the management that Mecon India Ltd. happenstobea -
. Government of India Undertaking and it has its own rules

and regulations of recruitment. It is stated that as per rules
the management engages and employees labour by
notifying the vacancy to the local Employment Exchange
and since the work of Mecon India Ltd. at Salboni was for
Iimited duration and for the project, it had deployed its
own regular employees at site and some services were taken
from other local organisations at Salboni for temporary
project with clear understanding that on completion of the
project work the services of the temporary workmen of the
contractors will be terminated. It is also stated that Shri
Partha Biswas and Miss. Mallicka Talukdar, i.c., the
concerned workmen were never engaged by Mecon, but
they were engaged through local contractors such as M/s.

Roy Trading Corporation and M/s. Himalaya Electricalin

connection with the construction of the project of the New
Note Press of the Reserve Bank of India at Salboni. 1t is

“stated that on compietion of the project the Company's

stay at Salboni had ended and the contractors were
instructed to withdraw the services of the supporting staff
as their services were no more regquired. In this regard it
has been stated that there was no likelyhood of any office
being retained at Salboni after the completion of the project
and the office was likely to be winded up. It is further
stated that several employees engaged by the local
contractors were removed by the contractors and they were
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offerred legal dues as admissible under the law. Similarly,
the two workmen oomemedWerealsoadwsedbyHnnalaya
Electrical by different letiers o collect their legal dues on
submission of declaration by them, but they did not collect
their legal dues for.reasons best known to them. However,

the other employees accepted their legal dues and -

furnished required receipts. In part-IIl of the written

statement it has been stated that the statements made in

- paragraphs 1 10 3 are denied and it is asserted that the two
workmen concerned were never appointed by the Company
as claimed by them. It has also been stated that the two

~workmen were engaged through contractor in connection
with the construction and commissioning work of the
project of New Note Press of the Reserve Bank of India at
Salboni. It is stated that the project was time-bound and on
completion of the said project the requirement of staff and
services of the contractors weré gradually reduced and
came $oan end. It is stated that the two workmen concerned
refused to collect their legal dues, though offerred, only on
account of the fact that they were interested in pursuing
the matter before the Tribunal by misrepresentation of
facts in order to take benefit. Similarly, all other allegations
made in the written statement of the workmen have been
categorically denied and the Company has put the workmen

 tostrict proof of the facts alleged in their written statement,

It has also been stated that the two workmen concerned

were appointed through contractor purely on contractual

basis for a limited period and for the limited or specific
purpose of project work and there was no question of their
being retained in service after completion of the project. In

this view of the matter, it has been stated on behalfof the =

management that the claim of the workmen is not fit to be
accepted and they are not entitled to0 any relief whatsoever
and accordingly it has been prayed that the reference be
decided in favour of the management.

5. Both the parties adduced evidence, oral as well
as documentary, in support.of their respective claims. So

far as the workmen arc concerned, they have examined

themselves as WW-1 and WW-2. WW-1 is Partha Biswas.
He has stated that he was posted at Salboni Project in its
New Note Press Project and he had joined on 01-03-1992
on the post of Computer Assistant. However, he has stated
that his appointment was verbal and he was posted at the
site of the project. He has further stated that his work was
being supervised by the Chief Engineer and the
Administrative Officer of thé Mecon, He has stated that
. though the management was maintaining a register of
attendance, he was not signing the same and has also
stated that he was being paid on the basis of vouchers. It
has been further stated by him that he has been removed
from service with effect from 01-06-1999. He has further
stated that he was occupying a quarter of Mecon for which
he was paying rent and he has produced some rent receipts
in this regard, marked Exts. W-I 10 W-1/9. According to
him in the quarters no other persons were residing than the
wotkmen of Mecon. He has also stated that the Mecon

3803 GI/02~-3

used to provide conveyance from quarter to office and -
office to quarter. He has also denied that he was employed
through Himalaya Electrical and not by Mecon. Howsver,
he has also stated that the time of his removal, he did not
get:any notice or any compensation. In his cross-
examination, he has stated that he did not receive any letter
for interview. nor did he get any appointment letter and he
also did not getany letter of termination. According 1o him
the survey of the project had started in 1991 and the project
was completed in two phases. According to hirn the
construction of phase one was done by one contractor
and in the second phase, M/s. Gamon India was engaged
for construction. He has also admitted that the Mecon
India was overall incharge of the construction. It has been
further stated by him in his cross exantination that the
contractors doing the job had their own men to perform the
Jjob. According to him originally there were 50 employees
of Mecon and it was gradually reduced. According to him
he was removed by one Mr. T K. Banarjee the Site Incharge
who was a Deputy General Manager. He was stated that -
they did not give any letter to him regarding his termination.
However, he has expressed ignorance whether local
persons were ehgaged in the project. However, be has
admitted that he knows that Meccon happens to be a
Government of India Organisation and he also does not
know as to what are the procedure for appointment ia-such
organisation. He has stated that as per the schedule the
vehicle used to pick him up and his name used to mentioned
in the Log Book also. So far as the quarter is concerned, he
has admitted that there was no order of allotment in his
favour and it has been suggested to him that he was
accommodated in the quarter as he was working for Mecon
on behalf of the contractor. However, he has also admitted
that the quarter belonged to the Reserve-Bank of India and
not to the Mecon,

WW.-2, Mallika Talukdar has stated that she was
engaged as a Steno-typist on 01-03-1992 by Mecon'India
Ltd. and was posted at Satboni in the Distritt of Midnapore
in West Bengal. According to her, ‘her service was
tannmtedmtheﬂ'ectﬁ*omOl%l%mddnﬁngﬂnhmd
of her service sbe was working regularly. She has stated
that she was neither handedover any appointment letter at
the time of her engagement, nor any termination letter was
handedover to her and she has also stated that she was
working in the project, but has stated thatthe project was
still continuing. According to her, as Steno-typist she used
tossit in the office of Mecon under the Chief Engincer, Mr.
S.K. Bakshi. She has also stated that she ‘was provided
transportation facility by Mecon to and from her office.
She has further stated that at the time of retrenchment she
was not served any notice and she was also not paid any
compensation. She has denied the suggestion that she
was not in the employment of Mecon; mather, she was
employed through contractor. In-her cross-examingion.
she has stated that at the time of her engagemont shy - was
told by the Administrative Officer that she: was appoined
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though she was not handed-over any appointment letter
and she has also stated that at the time of termination also
she did not received any termination letter and she was
simply asked by the Chief Engincer that her services were
no more required. She has stated that at Salboni New Note
Press Project was under construction and it had started in
1991. She has also no knowledge whether after her
termination any other person was appointed in her place.
She has stated that the printing work in the note press had
¢ended in the first phase in 1995 and the second phase had
not started at the time of her termination. She has also
further stated that there were several contractors engaged
in the work under the management of Mecon and the
contractors were assigned specific work for performance.
She has stated that Mecon Engineer used to come to
Salboni from Kharagpur where she used to reside and she
ased to accompany in the vehicle. She has also stated that
soene other Engineers were also travelling in that vehicle.
Sk “arther stated that she was not issued any gate pass
as she was going to office on vehicle. She has been
suggested that none of the persons including herself was
ever employed by Mecon and she has no knowledge
whether the project was completed and the persons working
there removed.

6. Onbehalf of the management also two witnesses
have been examined. MW-1, Bala Chand Saha happens to
be a Senior Personnel Officer of Mecon at Calcutta. He has
stated that Mecon had entered into an agreement with the
Reserve Bank of India for construction of New Note Press
Project at Salboni. According to him there were two
agreements dated 17-01-1992 and 23-01-1996 respectively.
According to him the project was time-bound and it was
wonipieied on 31-10-1999. He has further stated that Mecon
had not emploved or engaged any worker for completion
of the work of the project and the contractors, nathcly,
Himalaya Electrical and other had supplied the work-force.
He has also stated that the workers so employed were local
persons. He also produced a chart prepared by him
regarding the workmen engaged in the Mecon at different
points of time and he has stated that the contractors used
to submit bills for payment to the Mecaon and Mecon used
1o make payment to the contractors and no direct payment
was made to the workers by Mecon. He has also stated
that bill regarding retrenchment compensation etc. of one
Somnath Das was submitted to Mecon and it was paid to
the contractor and contractor had paid the same to the
person concerned. The papers in this regard have also
been produced. In his cross examination, however, it has
been suggested to him that some of the papers produced
by him are concocted and manufactured, which he denied.

MW-2, Shri Harsh happens to be a Deputy General
Manager of Mecon at Ranchi and he has stated that the
execution work of the project of construction of New Note
Press at Salboni was entrusted to Mecon India Ltd. by the
Reserve Bank of India and there was an agreement (o this

effect. He has further stated that the project is now over
and it was completed in October, 1999. He has further stated
that Mecon had not made any recruitment of any staff for
the purpose of construction of the project and for technical
work, Mecon had shifted some staff from different branches
of Mecon to the project and some non-technical staff were
also deputed similarly. He further stated that for
construction some contractors werg engaged and prior to
completion of the praject the staff deputed by the Mecon
were withdrawn in different instalments. He has further
stated that Himalaya Electrical had written two letters to
Mecon regarding their employees and action taken by them.
These letters are Exts. M-1 and M-4. Apart from these,
three other letters filed on behalf of the workmen themselves

"have been relied upon by the management and the same

have been marked Ext. M-6, M-6/1 and M-6/2. The witness
has further stated that for the purpose of entrance of the
workers engaged by the contractors gate-passes were
isstied in their names and the same were forwarded to the
General Manager of the Reserve Bank of India. The xerox
copy of such letter is Ext. M-7. He has clearly stated that
Mecon was only engaged by the Reserve Bank of India for
the purpose of technical advice and supervision in the
construction of the project. In his cross-examination, he
has denied the suggestion that the two concerned workmen

were the employees of Mecon.

7. So far as the documents are concerned, some
documents have been admitted into evidence on behalf of

- the workmen. Ext. W-1 series are some bills submitted to

the Mecon. These bills ar¢ for rent and electric charges. 1t
is 1ot going to help the workmen inany manner. Ext. W-2 is
the xerex copy of the vehicle duty chart in which the names
of the workmen find mentioned. but it has been explained
on behalf of the management that because they were
working with the Mecon in the project through contractor,
for their facility the vehicles which were running were
allowed to be accupied by these persons and that does not
give them the status that they were the employees of the
Mecon. . .

8. On the other hand, so far as the documents on
behalf of the management are concerned, Ext. M-1 is the
letter issued by the Himalaya Electrical to the two'workmen
informing them that they should collect their dues from
them in the office of the Mecon at Salboni. Ext. M-2 is the
agreement between the Reserve Bank of India and Mecon

- dated 17-01-1992 and in this agreement it has been dlearly

mentioned that the Mecon was assigned the task of
rendering detailed ¢ngineering and consultency services
for implementation of the New Note Press Project at Salboni
and Mysore, Ext. M-2/1 is another agreement between
Bharatiya Reserve Bank Note Mudran Ltd. and Mecon. By
this agreement dated 23-01-1996 the period of operation of
the Mecon inthe project was extended Ext. M-3 is the chart
which indicates.that in the different years between 1992 to
2000 some persons were engaged in the Mecon at Salboni
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project. The numbers have been fluctuating between the

different months of the same year and between the different

years and it appears that ultimately only 5 persons were
shown to be working in the year 2001. This chart indicates
that from 1997 onwards the strength started reducing
considerably. It came down to 40 in January-March, 1998
and to 28 in October-December, 1998. Then it came down
t0 24 in Janvary-March, 1999 and further came downto 17
in October-December, 1999. Then it was 13 in Jamuary-
March, 2000 and was 6 in October-December, 2000. It
indicates that as the project was heading towards
completion, the work-force was being reduced. Ext. M-4 is
a letter issued on behalf of the Himalaya Electrical to the
two workmen for collecting their dues which is dated
28-02-2000. Ext. M-5 is the declaration said to have been
handedover to the contractor, Himalaya Electrical by a
workman, Somnath Das on 31-05-2000 stating that he had
received his dues in full and the matter was finally settied.
Ext. M-5/1 is the bill submitted to Mecon by Himalaya
Electrical regarding the payments of dues to be made by
the contractor, Ext. M-6 is a letter issued to the Labour
Employment Officer, Government of India on 2nd june,
1999 in which it was stated that the workman, Partha Biswas
was given verbal assurance by the cfficers of the Mecon
that his service will be regularised if the Employment
Exchange forwards his name on his being registered and
he had made a prayer for his being allowed to be regularised.
Similar letter of another workman, Mallika Talukdar i§ Ext.
M-6/1+Ext, M-6/2 is the letter issued on behalf of the two
workmen to the Assistant Labour Commissioner(C),
Calcutta giving out their version of the matter in the dispute
under conciliation. Ext. M-7 is the letter purported to have
been issued by the Executive Officer of Mecon to the
General Manager, Resetve Bank of India in which it was
stated that some workmen were engaged by the Mecon
through contractors. M/s. Roy Trading and M/s. Himalaya
Electrical for completion of the project and the names of
the two workmen find place in' it. No other paper has been
admitted into evidence, though some other papers were
also filed. It is significant to note that the papers Ext. M-6
series and Ext. M-7 are the papers which were filed on
behalf of the workmen, but have been relied upon by the
management.

8. In course of argument it was submitted on behalf
of the workmen that the management has failed to produce
any paper to show that Mecon had engaged some persons
through contractors, but it is obvious that several papers
have been filed which are admitted into evidence also to
show that there was some transaction between Mecon
and Himalaya Electrical, one of the coniractors. Itis clear
from the evidence that the setvices of Mecon were
requisitioned by the Reserve Bank of India for engineering
and technical advice in the completion of project of New
Note Press at Salboni and from the evidence it also appears
that some officers and staff of Mecon were shified to Salboni
for working in the project. It is obvious that at Salboni

neither there was any question of any permanent
establishment of Mecon, nor the work of Mecon was likely -
to continue for cver, because the engagement of Mecon
was only for completion of the project which was of the
Reserve Bank of India. It has been submitted on behalf of
the workinen that no paper has been filed to show that
Mecon had either any licence to engage labourers for doing -
some job or that those alleged contractors had any licence
for engaging such labourers. which is in contravention of
the provisions of the Contract Labour (Abolition and
Regulation} Act and, therefore, the plea of the management
should not be accepted. In this regard the w1tnesses
examined on behalf of the management have Failed to say
anything and it has tobe borne in mind that in all cases the
particular provisions of the Coniract Labour (Abolition
and Regulation) Act do not apply and its application
depends upon the notification made by the Government of
India under Section 10 of the said Act. Here is the instance
of these two persons being engaged only for the purpoge
of operating the computer of the Company and for doing
some typing work. Because the management had to get .
some work done for whick a regular employes was not
required, they appeared to have engaged some persons
locally through some coniractors and those persons were
working for the Mecon, no doubt, but they were not:directly
appointed or engaged by the Mecon. There is no evidence
to show that they wete either issued any appoiatment letter
by the Mecon or that their attendance was being maintained
or that salary or wages were being paid by the Mecon
directly; rather, it appears that some bills were being
presented by the Himalaya Electrical and the same were
being paid to them by the Mecon. o

9. So far as occupying a quarter by one of the
workmen, WW-1, Partha Biswas is céncerned, he has stated
that no allotment letter was issued against his name and he
has also admitted that the quarter belonged to the Reserve
Bank of India. It is, therefore, obvious that because he was
working there, he was allowed to occupy a quarter of the
Reserve Bank of India, which was available. It does not
create any relationship of emplopyer and employée
between Mecon and these workmen by any means.
Similarly, he was allowed to travel in a vehicle in which
other persons were travelling to the office and this facility
was provided to him because he was working in the
organisation. Similar was the case with the another-
workman, Mallika Talukdar who has clearly stated that she
was going to office from Kharagpur from where some.
engineers used to travel in a vehicle and she was allowed
to travel in it. Bécause she was allowed to travel in an
official vehicle to-and from the work place, it cannotbe an
evidence to create a relationship of emplover and employee
between Mecon and these workmen. There is no other
materiat to show that the two workmen had direct concern
with Mecon, though it has not been denied that they had
been working in the office of the Mecon in a project. It is
also very clear that the purpose of engagement of these
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two persons was for giving support to the work being
performed by the officers of the Mecon in New Note Press
Project of the Reserve Bank of India. If a person is engaged
in a project, then he is supposed to know that as soon as
the project is complete, his requirement will no more exist
and he shall have to leave the job and if with this
understanding one joins the job, then he cannot have any
grudge against the termination of his service on completion
of the project.

10. In thi: connection, some decisions of the Apex
Courtand the Hon'ble High Court have also been cited on
behalf of the management. It has been pointed out that in
the case of Delhi Development Horticulture Employees®
Union v. Delhi Administration [1993 (83) F.).R. 148 8C]
their Lordships have held “For regularisation there must
be regular and permanent posts or it must be established
that although the work is of regular and permanent nature,
the device of appointment and keeping the workers on ad
hoc or temporary basis has been resorted to, to deny them
the legitimate venefits of permanent employment”. It has
txen pointed out that in the present case it is clear that
neither the work was permanent, nor the requirement was
of permanent nature and on this principle they could not
have been regularised in service merely because they had
rendered service for some considerable period of time.

In the case of Telecom District Manager v. A A.
Anjali and Ors. (2000 L.L.R. 1219) their Lordships of the
Karnataka High Court have hold that non-providing of
work to a workman on completion of a project does not
amount (o retrenchment as defined under Section 2(00) of
the Aci This observation of their Lordships was based on
the ob: zrvation of their Lordships of the Hon'ble Supreme
Court :n the case of Gaziabad Development Authority v.
Vikram Chaudhary [1995(3) §.C.C. 210] where their
Lordships observed “On completion of the existing
projects in which the respondents are working, if the
appeliant vndertaks any fresh project, instead of taking
the services of fresh hand at the place of the new project,
the appeilant needs to 1ake the services of the existing
temporary daily wage respondents. In the event of
the appellant not having any project on hand. the
obligation to pay daily wages to the respondents does not
arise.

In the case of Bhamumati Tapubhai Mulivav. State
of Gujarat (1996 Lab. 1.C. 883) it has been observed by their
Lordships of the Hon’ble Gujarat High Court that “the
appellant sought regularisation of her services and it was
observed by the Supreme Court that eligibility and
continuous working for howsoever long periods should
not be permitied to over reach the law. The appellant was
hicld not entitled to claim regularisation even though she
iad worked without break for 9 years.”

11. It has been submitted on behalf of the
management that so far as the requirement of compliance

A TR I TR R FIT PR NI ) I

of the various provisions of the Contract Labour (Abolition

and Regulation) Act are concerned, it has been held by
their Lordships of the Hon’ble Supreme Court in the case
of Dina Nathv. National Fertiliser Lid. [1992 (80} F.J.R. 191
SC] “as can be seen from the scheme of the Act, it merely
regulates the employment of contract labour in certain
establishments and provides for its abolition in certain
circumstances. The Act does not provide for total abolition
of contract labour but it provides for abolition by the
appropriate Government in appropriate cases under Section
10 of the Act.”. So, merely because there are some
provisions under Sections 10 and 12 of the said Act, it
cannot be said that the registration and licence under those
sectipns were mandatory in the present case. In this view
of the matter, it has been submitted on behalf of the
management that there is no case made out on behalf of
the workman that they had vested right in getting their
services retained by the Mecon or their services being
regularised and they are being permanently absorbed by
Mecon, because they assisted the staff of the Mecon in
completion of the project assigned to it by the Reserve
Bank of India.

12. I find substance in the contention of the learned
Advocate for the management. This is not a case in which
the workmen had any right or that the management had
any obligation to allow them to continue in service or to
regularise them. So far as the payment of their dues and
compensation are concerned, they were offerred the same
by the contractor who was entitled to get it reimbursed by
Mecon, but instead of their offerring and it appears that
inspite of instruction to this effect from the Conciliation
Officer, the workmen chose not to receive the same.
Therefore, the workmen do not appear to be erititled to any
kind of retief sought by them. Their termination alsocannot
be treated as ‘retrenchment’ under Section 2(00) of the
Industrial disputes Act as it appears to be covered under
clause (bb) of Section 2(00) of the Act. The termination of
the concerned workmen, therefore, cannot be treated as
illegal or unjustified.

The reference is accordingly decided and disposed
of.

B.P. SHARMA, Presiding Officer

Dated, Kolkata,
The 20th November, 2002
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New Delhi, the 3rd December, 2002

S.0. 18.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the award (Ref. No. 20/2002)
of the Central Government Industrial Tribunal, Kolkata
now as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of
Indian Oil Corpn. Ltd. and their workman, which was
received by the Central Government on 02-12-2002,

[No. L-30011/26/2002-IR (M)]
B.M. DAVID, Unaér Secy.
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL AT KOLKATA

Reference No. 20 of 2002

Parties : Employers in relationto the management of
Indian Oil Corporation (Marketing Division)

AND
Their Workmen
PRESENT:
Mr. Justice Bharat Prasad Sharma ........ Presiding Officer
APPEARANCE :
On behalf of Management :

- Mr. 8. Sathiavageeswaran, Chief Industrial Relations
Manager with Mr. N.C. Smha. Senior Manager (Industrial
Relations)

* Onp behalf of Workmen :
None |
_Statc : West Bengal.
Industry : Petroleum,
Dated 21st November, 2002.
AWARD

By Order No. L-3011/26/2002 IR(M) dated
29-08-2002 the Central Government in exercise of its powers
under Sections 10(1) (d) and (2A) of the Industrial Disputes
Act. 1947 referred the foltowing dispute to this Tribunal
for adjudication :

“Whether the demand of the workmen represented
by Indian Gil Employees Union (Eastern Branch)

that stagnation increments for Grade VI émployees
of Indian Oil Corpn. (Marketing Division )
Eastern Zone should not be limited to 3, is justified?
If so, to what relief are the workmen concerned
entitled 7

2. Then the case is called out today, none appears
for the union, nor any step is taken om its behalf for
contesting the matter, although the management is
represented by its representatives. However, it appears
thata letter dated 08-11-2002 from the union concerned
was received in the office in which the union stated that
the issue referred in the present case is infractuous and
prayed for necessary order in the matter.

3. Since the union concerned stated that the issae
under reference has become infractuous, it is clearly a case
of no dispute. The present reference is actordingly
disposed-of by passing a “No dispute” Award.

B.P. SHARMA, Presiding Officer -
Dated, Koikata the 21 st Novembet, 2002.
7% fewetl, 16 fEemm, 2002
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New Delhi, the 16th December, 2002
$.0. 19.—.In pursuance of Section 17 of the.
Industrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the award (Ref. No.
379%/2001) of the Central Government Industrial Tribunal,
Bhubaneswar now as shown in the Annexu;e in the
Industrial Dispute between the employers in relation to
the management of M/s. J. N. - Sharma Contractor and
their workman, which was received by the Central
Government on 10-12-2002.

[No. L-2601 1/8/96-. IR (M)]
B. M. DAVID, Under Secy.
, ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT
BHUBANESWAR
PRESENT: '

" Shri SK.Dhal. OSJS, (Sr. anch)
Presiding Officer, C.G.1. T-cum-Labmanomt,
Bhubaneswar.

R -
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Tr. INDUSTRIAL DISPUTE CASE No. 379/2001
Date of conclusion of hearing—2 1st November 2002.

Date of Passing Award 27th November 2002
BETWEEN:

The Management of (I) M/s. LLN. Sharma,
Contractor, Bolani Ores Mines, RMD, SAIL,
P.O. Bolani, Distt. Keonjhar,

2. M/s, Lakha Singh, Contractor, Bolani Ores
Mines, RMD, SAIL, F. O. Bolani, Distt. Keonjhar.

3, The Dy, General Manager, Bolani Ores Mines,
REMD, SAIL, P.QO. Bolani, Distt. Keonjhar.

... Ist. Party-Managements.

AND

Their Workmen represented through the
President, Keonjhar Mines Workers Union,
P.O. Bolani, Distt. Keonjhar. ... 2nd Party-Union.

APPEARANCES:
Shri R.C. Tripathy,

Asstt. Chief Law Officer ... For the 1st. Party-

Management No. 3

None ... For the 1st. Party-
Management 1 & 2.
None ... For the 2nd Party-
Union.
AWARD

The Government of India in the Ministry of Labour
in exercise of Powers conferred by Clause (d) of sub-section
(1) and sub-section 2(A) of Section 10 of the Industrial
Disputes Act. 1947 (14 of 1947) have referred the following
dispute for adjudication vide their Order No. L-26011/8/96-
TR (Misc.), dated 27-12-1996 :

“Whether the demand of the Keonjhar Mining
Workers Union, to regularize the contractors workmen
engaged through M/s. J.N. Sharma-—Contractor by
M/s. Lak ha Singh in Sweeper and Canteen jobs and
to pay V.D.A. at par with the regular workmen by the
Management of Bolani Ores Mines, Raw Materials
Division, SAIL, Distt. Keonjhar, is justified? If so, to
what relief the workmen are entitled?”

2. The case of the 2nd Party is that in absence of
regular workers, contractor workers are working under the
1st Party-Management. This practice continued since 1987.

The Ist Party-Management No. 3 (Bolani Ores Mines RMD, .

SAIL) have effected the Provident Fund Scheme in respect
of some contractor workers and discriminated some others
without any reason. Morcover higher rate of VD.A. isbeing
paid to regular workers with effect from 1-1-1992 and that
allowance is not paid to the contract workers. This violates
the provision of Section 25(2)(V)(A) of CLR and A Rules.
1970. The contract workers have discharged continuous

and uninterrupted service but they have been discriminated
from the regular employees in the matter of financial

‘benefits. The Ist Party-Management. No. 3 (Bolani Ores

Mines RMD, SAIL) is procuring Labourers from
Management No. | and 2 who are the contractors. Demand
was made to regularize the contract workers and for
payment of V.D. A, atpar with regular workmen. It wasnot
accepted. So, the dispute was raised after failure of
conciliation the reference has been made . Prayer hasbeen
made for regularization of contract workers and to give
financial benefits at par with regular workers.

_3.The Ist Party-Management has filed their Written
Statement in which stand has been taken that, the reference
is a vague as it does not refer to any particular workman or
workmen. The second stand that has been taken by the Ist
Party-Management is that none of the persons employed
by the contractors are the members of the sponsoring
Union. So, the Union has got no locostandy to represent
the workmen. Further stand of the 1st Party Management
No. 3 that, there exists no relationship of employer and
employce between the Ist Party-Management and the
members of the 2nd Party-Union. So, there can be no
Industrial Dispute between the parties. As regards the
pavment of V.D.A. Itis submitted that, the Tribunai has
got no jurisdiction to decide the payment of V.D.A. inview
of the fact that such dispute can be decided only by the
Chief Labour Commissioner. While denying all the
allegations made by the 2nd Party, the Ist Party-
Management has prayed for answering the reference in
their favour but not in favour of the 2rd Party.

4. On the above pleading of the parties. the following
Issues have been settled. '

1. Whether the reference is maintainable?

2. Whether the demand of the Keonjhar Mining
Workers Union to rcgularize the contractors
workmen engaged through M/s. 1LN. Sharma,
Contractor and M/s. Lakha Singh in Sweeper and
Canteen jobs and to pay V.D.A. at par with the
regular workmen by the Management of Bolani
Ores Mines, RawMaterials ‘ Division, SAIL, Distt.
Keonjhar is justified?

3. 1 s0. to what relief the workmen are entitled?

5 It may bestated here that after settlement of Issues
when the case was adjourned for hearing, the 2nd Party
have not taken any step.  They have not adduced any oral
or documentary evidence.

FINDINGS
ISSUENO.I

6. This Issue has not been pressed. So. this Tribunal
can safely come to the conclusion that, the reference is
maintainable.

Vb e W AR T L T v e
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ISSUE NO.II

7. The dispute has been raised by the 2™ Party-
Union regarding regularization of contract workers engaged
through Contractor. namely M/s. J. N. Sharma and Ms.
Lakha Singh as Sweeper and Canteen jobs and for payment
of V. D.A. atpar with regular workmen of the 1st, Party-
Management. For regularization a person claiming for the
same is required to establish that he was engaged by the
I* Party-Management and he has worked for more than
240 days in a calendar year and that the post is lying vacant
and that he has got qualification for the said post. As
regards payment of V.D.A. the 2nd Party also has required

to prove that the contract workers are doing the same -

work, which are being done by the regular employees who
are receiving the V.D.A. In this case no materials have.
been placed by the 2nd Party-Union before this Tribunal,
So. in absence of any materials to that effect it can not be
said that the demand of the 2nd Party for regularization of
the Workmen and for paymentof V.D.A.is justified.. This
Issue is answered accordingly.

ISSUENo. I
8. In view of my ﬁndmgs given in respect of #ssue

No. IT the members of the 2nd Party-union are not entitled .

for any relief. ,
9. Reference is answered accordingly.
Dictated & Corrected by me.
. 5. K. DHAL, Presiding Officer

3§ feeelt, 16 fowmag, 2002
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New Delhi, the 16th December, 2002

5.0. 20.—.In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947) the Central
Government hereby publishes the award (Ref. No.
405/2001) of the Central Government Industrial Tribunal,
Bhubaneswar now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of Bolani Ores Mines and their
workman, which was received by the Central Government
on 10-12-2002.

[No. L-29011/28/2001-IR (M)]
B.M. DAVID, Under Secy.

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT
BHUBANESWAR

PRESENT: o

Shri .K. Dhal, OSJS, (Sr. Branch), Presiding Officer,
C.G.1T.cum-Labour Court, Bhub.an&swar.

INDUSTRIAL MSPUTE CASE NO, 405/2001
Date of conclusion of hearing 21st Nav, 2002
Date of Passing Award -26th Nov. 2002
BETWEEN: ot
The Management of the Deputy
General Manager, Bolani Ores Mines,
RMD, SAIL, P.O. Bolani,
Dist. Keonjhar - 758 037. ... Ist. Party-
. . Management
AND :
Their Workmen represented through the
General Secretary, Keonjhar Mining
Workers Union, Qr. No. G/107, Bolani,
P.O. Bolani, Dist. Keonjhar.
APPEARANCES:
ShriR. C. Tripathy,
Asstt. Chief Law Officer

... 2nd Party-Union

... For the 1st, Party-
Managemént
None ... For the 2nd Party-
Union
f
AWARD

The Government ‘of India in the Ministry of
Labour in exercise of Powers conferred by Clause (d) of
Sub-section (1) and Sub-section 2(A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947) Kave referred
the following dispute for adjudication vide their Order
No.L-29011/28/2001/IR (M), dated 18.06.2001;

“Whether the action of the managemeht of Bolani
Ores Mines Raw Material Division, SAIL, P.O. Bolani,
Dist. Keonjhar. not confiming the workmen (list
enclosed) on due date i.e. after six months as per
standing order and also not promoting the workmen
as per cluster in due time after the completion of the
probation time as ‘per the standing orders, is
Jjustified ? If not, to what relief is the workman
entitled?”

2. The case of the 2nd Party who were represented
through the Union is that 15 workers working under the Ist

~ Party-Management have not been confimed though they

have worked for more than three years violating the
instructions of the standing order. Their further case is
that the 1st Party-Management also has not promoted
fifteen workmen as per the cluster in due time after the
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completion of probation time as per the standing order. So,

- they raised the dispute by sending different represented

on from 17-5-1999 to 31-8-2000. Conciliation was made but
the 1st Party-Management refused to fulfill the demand of
the Union for which a failure report was submitted.
Thereafter the persent reference has been made. The 2nd
Party prayed for confimation and promotion from
retrospective effect in respect of fifieen workmen as per
the list as per Clause 3(1) of the Standing order with
consequential monetary benefits.

3. The 1st Party-Management has filed their Written
Statement. They have taken the stand and the reference is

not maintainable. Their case is that, the fificen workmen -

appearing in the list joined in service on 14-8-1997 and 2-7-
1998. According to the terms of the conditions they are to
be confimed after one year. The 1st Party-Management
has taken the stand that the claim for promotion is not
maintainable, as the reference does not indicate the due
date for promotion. According to the 1st Party-
Managenicnt as per non-¢xecutive promotion policy
introduced in the company as per the memorandum of
settlement dated 29-7-1988 for the purpose of carrier growth,
the non-Executive scales of pay has been clubbed into
clusters and rules have been framed for promotion within
and/or between the clusters. On completion of five years
service in a grade/scale, which is at present four years
subject to the parameterts prescribed, anemployee iscligible

to be considered for promotion to next higher grade with

the cluster. All the fifteen workmen appearing in the
schedule of reference have been confimed in the gradeson
completion of one year service in confimity with the offer
of appointment. Similarly, all the workmen excepting Shri
A. Desai and L. Munda have been promoted to the next
higher grade within the cluster with effect from 3 1-12-2001
on completion of 4 years in the grade. The promotion of
Shri A. Desai and Shri L. Munda has not been effect due to
their poor performance. The 1st Party-Management has
claimed that the 2nd Party-Union has got no grievance.
Hence. the reference may be answered in favour of them.

4. On the above pleading of the parties, the following
Issues have been settled.

1 Whether the reference is maintainable ?

2 “Whether the action of the management of

Bolani Ores Mines Raw Material Division,
SAIL. P.O. Bolani. Dist. Kconjhar, not
confiming the workmen as per the list on due
date i.e. after six monthsas per standing order
is justified ?

3. Whether the action of the Management in not
promoting the workmen as per cluster in due
time aficr the completion of the probation time
as per the standing orders is justified ?

4, If not to what relief the workmen are entitled ?

FINDINGS

ISSUE No. 1

5. This Issues has not been pressed. So, this
Tribunal can safely come to the conclusion that, the
reference is maintainable,
ISSUE No. 1 &I

6. 1 have taken thesc two issues for convenient sake,
as they are inter-related to each other. It may be stated here
that, 2nd party has not adduced any oral documentary
evidence in support of théir case regarding promotion and
confimation. When the dispute has been raised at their

‘instance the on us lies on the 2nd party Union to place the

materials before the Tribunal in suppori of their claim. But
that has not been done in this case. On the other hand, the
documents exihibited in this case on behalf of the 1st
Party-Management i.c. Ext.-A to E supports the stand of
the 1st Party-Management. So. there is no other alternative
for the Tribunal but to say that the action of the 1st Party-
Management not confiming the six workmen and not
promiting the workmen as per the standing orders are not
justified. Hence, these two issues are accordingly.

ISSUE No.1V

7. In view of my findings given in respect of Issue
No. IT and III the members of the 2nd Party-Workmen arc
not entitled for any relief.

8. Reference is answered accordingly.
Dictated & Corrected by me.
S. K. DHAL, Presiding Officer
% fewedt, 16 feam, 2002 '
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New Delhi. the I6th December, 2002

S.0. 21.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 54/2001)
of the Central Government Industrial Tribunal Lucknow
now as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of
M/s Balmer Lawrie & Co. Lid. and their workman, which
was received by the Central Government on 20-11-2002.

[No. L-30012/156/2000-IR(M))
B. M. DAVID. Under Secy.

JR
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ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM -LABOUR COURT, LUCKNOW

PRESENT
RUDRESH KUMAR
PRESIDING OFFICER
LD. No. 54/2001 -
Ref. No. L-30012/156/2000/IR(M) Dated ; 9-3-2001
BETWEEN
Rajveer Singh Solanki, Rashtriya Chariman/President,
Restriva Mazdoor Congress (INTUC), 80, Lawries
Complex, Chowkha, Namner, Agra.
{espousing cause of Brij Kishor Sharma & Man Singh)
AND :
The General Manager, M/s Balmer Lawrie & Co. Lid.,
Mathrua, (U.P)
AWARD

By order No. L-30012/156/2000/IR{M) Dated: 9-3-
2001, the Central Government in the Ministry of Labour, in
exercise of powers conferred by clause (d) of sub section
(1) and section 2( A) of section 10 of the Industrial Dsputes
Act. 1947 (14 of 1947) referred this industrial dispute
between Rajveer Singh Solanki. Rashtriaya Chariman/
President, Rastriya Mazdoor Congress (INTUC). 80 Lawrie
Complex, Chowkha. Namner, Agra (espousing cause of Brij
Kishore Sharma & Man Singh) and The General Manager,
M/s Baler Lawrie & co. Lid. Mathrua. (U P) for
adjudication.

The reference under adjudication is as under :

" oy T AR B st A s e A wya

0 FHER H q9 fweie ymit &R s weaE w feree
mfawmmw&mw@ﬁn% ? afg 7, ?hmﬁ:m
wHFER 6 o1 % TR ¥ ?

2. Thedispute is confined to the wages for the period
of suspension, which is from 6-2-98 to 19-2-99. according
to the management the workmen. Brij Kishore sharma and
Man Singh were found guilty in a domestic enquirey and
wer punished by order dated 2-2-98. They were demoted to
immediaste lower grade. and were denied wages for the
suspension period.

3. During the coures of discussion in Lok Adalat,
the parties were advised to reconcile their differences Both
the parties viz, the management of M/s Balmer Lawrie &
company Limited and Rajveer Singh Solanki, Mandal
Adyaksh. Rashtriva Mazdoor Congress (INTUC), agreed
to resolve their disputes. They settled the dispute and
submitted a copy of settlement. According to the terms of
the settlement . the management company revoked order
of supspension and demotion and relcased all benefit
including differnce of wages effective from 6-2-98 to
£9-2-9v as well as the otherbenefits to the workmen. The
workmen also southt and were permitted to avail voluntary

~
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retirement under tthe Voluntary Retirement Scheme of the
company. Their entitlements were also noted enumerated:
inthe terms of the settlement. the workmen agreed.to
withdraw the present dispute No. 54/2001 and all other
disputes and comptlaints.

Two séparate applications have been. filed before
this Tribunal along with copy of the settlement acompanied
with seprate affidavits of the workman viz.Briz Kishore
Sharma and Man Singh. Mr. Rajveer Singh Solanki for the
workman and Mr.B.P. Joshi, Manager Operations for the
management appeared before this Tribunal on 21-11-2002
and verified the terms of the settlement.

5. Mr. B.P. Joshi also ficld photo copy of cheque
payment vouchers showing payment of Rs.90889.50 to Man
Singh and Rs.98140.01 to Brij Kishore towards full and
final payment of the dues. These payments vouchers were
also verified by the parties.

6. In view of the setlement am\edbetweenthepamﬁ,
it is no loger open to go into the merit of the Pispute. The
dispute is adjudicated in terms of the settlement arrived
between the parties. The settlement is made part of this
award.

7. Thus, the refrence is adjudlcated in terms of the
settlement forming part of this award. The workman have

‘already received cheques and so are not cntitled to any

other pecuniary benefit from the management.
8. Award as above.
LUCKNOW
26.11.2002
RUDRESH KUMAR, Presiding Officer.

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-~
CUM-LABOUR COURT, LUCKNOW

. Annexureof Award dated 26-11-2002 in1.D. No. 54/
2001, between Rajveer R Singh Solanki. Rastriya
Chairman/President, INTUC, Agra & The General
Manager. M/S Balmer Lawrie & Co.Ltd. Mathura.

Form-H _
MEMORANDUM OF SETTLEMENT
Name of Parties:
1. M/S Balmer Lawrie &Co Ltd.
containers Division, Mathura.
Representative of Management
a) Shri B.P. Joshi, Manager (opn)
b) Shri M. Khare, Manager (A&F) -
¢) Shri ] K. Verma, Sr.Officer (c)
" d) Shri M.Lal, Officer (Prodn)
2.'Shri Rajveer Singh Solanki
Mandal Adhyaksh
Rashtriya Mazdoor Congress_,(lNTUC)’ :

/O Lawries Hotel .
Pratap Pura. AGRA.
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OONCERNED WORKMEN

(a) Shri Brij Kishore Sharma

(b) Shri Man Singh

SHORT RECITAL OF THE CASE

S/8hri Brij Kishore Sharma, 8/0 Sh. Ram Sahay,
TNo.C-1033, ShriMan Singh $/0 Shri Daulat Ram, T.No.C-
1089, indulged in group clash on 5-2-1997. As a
consequence of which, they were placed under suspension
pending domestic cnquiry from 6-2-1997 t0 8-2-1999. on
the basis of findings. vide order dated 2-2-1999. they were
demoted to immediate lower grade from 9-2-1999,

Being aggrieved by the order of punishment and
demotion, on behalf above named workmen, Shri Rajeev
Singh Solanki, Mandal Adhyaksh, Rashtriya Mazdoor
Congress, Agra, (affiliated to INTUC) raised an industrial
dispute No.54/2001 which is understood to be pending
before the Honourable Preseding Officer of the Central
Go .rument Industrial Tribunal cum Labour
Cowrt. Lucknow, for recovery of wages of suspension
period.

The management Company, witha view to retionalize
the manpower in the un-viable businesses of the Company
and at the same time providing for a "safety net", introuced
a voluntary retirement scheme. This scheme was circulated
to all the employecs vide circular Ref: CHRD&C/VRS
dt. 3-8-2002. Employees who are allowed to retire
voluntarily under the scheme are eligible for ex-gratia
payment at the rate of two months salary for every completed
year of service or part thereof or salary for the balance
period  of service. They are also eligible for notice pay,
encashment of leave, gratuity etc as per rules of the
Cutiipany.

RUDRESH KUMAR, Presiding Officer

In the context of the above scheme, the above named
workmen. have approached the Company and appealed to
consider sympathetically for withdraw of suspention and
demodtion and providing all benefits of above suspention
period and demotion. to those who opt to seprate under
the scheme. as a gesture of goodwill.

After several rounds of discussions, both the parties
have to come toa settlement as set out in tlus memorandum,

TERMSOF SETTLEMENT

1. The Management Company shall revoke its order
of suspension and demotion. and shall release all the
benefits including differential wages, for suspension period
effective 6-2-1997 to 8-2-1999. as well as the benefits
including differcntial wages.due from the date of demotion
1.€.9-2-1999 to the workmen who wcre placed under
suspention from 6-2-1997 to 8-2-1999 and were demoted to
immediate lower grade from 9-2-1999. in the case of the
workman of containers Division. Mathura, Who opt to
seprate under the scheme. The benefits would be released
i t2Mand final settlement. without going into the merits
and demg, 15 of dispute. The concerned workman would

be eligble for (a) full wages,i.e. basic pay, FDA, VDA, for
the suspension period after adjusting the payment already
made, as subsistance allowance during the period of
suspension (b) difference of the wages on account of
demotion (c) benefits i.e. shift allowance, tiffin and
attendance incentive (d) production incentive (¢} Earned
leave (f) Sick leave (g) Contributory PF and other statutory
benefits (h) differential bonus.

2. The workman, namely Shri Brij Kishore Sharma &
Shr Man Singh, hereby agree that as they opted to seprate
availing the benefits of the scheme shall withdraw dispute
No. 54/2001, for recovery of wages of suspension period -
and demotion,-alleged to be due to them from the Company
for the period 6-2-1997 to 8-2-1999 and from the date of
demotioni.e. 9-2-1999, and any other claim/petitions filed
by them: individually or through Union, under any Section
of ID Act, 1947, before the Central Government Industrial
Tribunal-Cum-Labour Court, Lucknow. For the purpose, it
is hereby agreed that the Company may file this settlement
before the Honourable Presiding Officer, Central
Government Industrial Tribunal-cum-Labour Court,
Lucknow or before any other authority, as and when they
take cognizance of the complaints pértaining to the above
matter.

3. The Workmen hercby agree to withdrawal all
dispute/claims/complaints either filed by themselves or
through any other union, and pending Lucknow, before
the Tribunal/Labour/Conciliation Authority.

" 4, Itig further agreed that after this settlement, there
remain no dispute/gricvance between the parties. All the
disputes and differences stand fully and finally resolved
by this agreement. The workmen opting Lo separate under
the schema shall not claim, or be.-¢ntitled to, any benefit of
future settlements or award.

5. It is also understood and agreed that those
workmen who separate under the voluntary retirement
scheme shall not authorize/allow any other person/union
or any forum to raise any dispute or file any petition against
the Company before any Tribunal/Labour Couit/
Conciliation . Authority, in respect, of the above dispute.

Signatures of the Parties
SIGNATURES OF CONCERNED WORKMEN
(A) Shri Brij Kishore Sharma
{b) Shri Man Singh
Representative of Management
{a) Shri B PJoshi, Manager
b)Shri M, Khare, Manage+
{c) Shri JK Verma, Sr.0fficer( C)
{d) Shni M. Lal, Officer (Prodn)
Witness : 1.

2.

RUDRESH KUMAR. Presiding Officer
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New Delhi, the 16th December, 2002

S.0. 22.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the award of the Industrial Tribunal,
Bhilwara as shown in the Annexure in the Industrial Dispute
between the employees in relation to the management
Udaipur Mineral & Development Syndicate and their
workman, which was received by the Central Government
on 10-12-2002

[No. L-29012/85/99-IR(M)]
B. M. DAVID, Under Secy

I
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b = 8 | feeie 30-10-2002
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aratfamt =g foia ¥ $fe e -

“Whether the action of the Agent M/s, Udaipur
Mineral Development Syndicate Pvt. Ltd. Bhilwara
by not giving Gr. Rs. 750-25-1000-30-1475 to Shri
Devkaran Gujar S/o Shri. Uda Gujar and Shri Devkaran
S/o Shri Kana Gujar w.e.f. 31-5-1998 is legal and
Justified 7 If not to what relief the concerned
workmen are entitled?” '
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New Delhi, the 16th December, 2002- .

8.0. 23.—In pursuance of Section 17 of the
industriai Disputes Act. 1947 (14 of 1947). the Central
Government hereby publishes the award of the Industrial
Tribunal, Jodhpur as ahown in the Annexure in the
Industrial Dispute betwgen the employers in relation to the
Management Rajasthian State Mineral Development Corp.
Ltd. and their workman, which was received by the Central
Government on 10-12-2002,

[No. L-29012/94/99-IR(M))
B.M. DAVID, Under Secy
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Rajasthan State Mineral Development Corporation
Ltd. Jaipur in terminating the services of Shri
Dungraram S/o Shri Pannaram Jat, Ex-Sahayak
Karamchari w.c.f 17-1-98 for withdrawal of resignation
for VRS is legal and Justified? If not, to what reliel
the conceined workman is entiled?”
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[¥. We1-30011/13/2002-9T. 31 (fafer) )
1. wm. s, sr wfem
New Delhi, the 16th December, 2002 -

S.0. 24.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award of the Industrial
Tribunal Guwahati as shown in the Annexure in the
Industrial Dispute between the employers in refation to
the management Q1L INDIA LTD. and their workinan, which
was received by the Central Government on 10-12-02.

[No. L-30011/7/2002-IR(M)}
[No. L3001 1/8/2002-IRQM)}
[No. L-30011/13/2002-IR(M)}
B. M. DAVID, Under Secy.
ANNEXURE
IN THE INDUSTRIAL TRIBUNAL : GUWAHATI :
ASSAM :
Reference Nos. 14(C)/02, Ref. No. 16(C)02 & Ref 13
- (O)2.
Present : Shn H A Hazarika, LL.B.,
Presiding Officer,
Industrial Tribunal, Guwahati.
In the matter of an Industrial Dispute between :
The Management of
Qil India Lid., Duliajan.
Vs.
1. Their workmen rep. by the Gen. Secy.,
Shramik Niyaik Dabi Parishad, Duliajan. ‘
2. Their workmen rep. by Shri Prabhakar Dutta.

-
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" AWARD

The following reference cases are arising out of the
Govt. Order respectivély (T) No. L-30011/13/2002 (IR(M)
‘dtd. 1-8-2002, (2) No. L-30011/8/2002 -IR(M) dtd. 1-8-2002
and (3) No. L-30011/7/2002 -IR (M) dtd. 16-7-2002 relatmto
the dispute indicated in the schedules below

L. In Ref No. 14 (C)/02:

“Whether the workers represented by Sramik Niyaik
Dabi Parisod should be paid wages and all perks equal
to these listed 1378 from the same effective date.”

2 In Ref No. 16(C)/02:

“Whether the contractual workers represented bythe
union (Sramik Niyaik Dabi parisod) engaged by Oil
India Ltd., through contracters are entitled to
regularisation, effective from the date of thier entry
into the job.”

2. Whether the 822 contractual workers represented
by the union (SNDP) are entitled to equal pay and
benefits for exactly the same job, in the same Qil
India Ltd., as being given to other 1378 workerswe.f.
1-1-20007.

3. InRef No. 13 (C)02:

“Whether the industrial dispute raised by the General
Secretary, SNDP over regularisation and other
consequential benefits to Shri Prabhakar Dutta

justified ? If so, to what relief the concerned workman

is entitled 7

The President and the General Secretary of the Sramik
Niyaik Dabi Parisod representing the workmen concern
represent . The management is represented by learned
advocate Mr. S. N. Sarma, Though this day is fixed for
filing written statement as the learned advocate for the
management and President and Sccy. of the union concerned
submitted that the matters are amicably settled up between
the parties and also prayed to record the evidence of Secy.
for the union concerned.

It is pertinant to note here that between the parties
the following reference cases are pending the instant one
isRef. 14 (C)/02 fixed today and Ref. 13(C)/02 isfixed on
8-11-02 and Ref, 16 (C)/02 fixed on 16-11-02. Itis also very
pertinant to note that all the three cases between the parties
as submitted are amicably settled up and prayed that the
other two cases respectively 13 (C) 02 and ] Rcf 16 (C) are
put up today.

It is also important to mention here that by a peunon
learned advocate Mr. . N. Sarma prayed for amalgamations

of the three cases together and to passed a commen award..
The President and Secretary concerned conceded the

petition.
It will be also just to mentioned here that the Secretary

and President of the union concerned are not accompanied
by leamed advocate. To arrive at a just decision as Shri B.
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N. Sarma is present before me in the Court. I request Mr.
B.N. Sarma, advocate tobe amicus cury to help the workmen
concemned in recording the evidence.

The Secretary Shri D, Saikia is examined in the open
court as a solitary witness of the workmen.

I have recorded his evidence by my own hand in
Assamese. He has very categorically deposed before me
that all the three cases respectively Ref. 14(C)/02, 16(C)02
and 13(C)/02 are amicably settled up Ref. 14 (C)/02 and Ref.
16 (C)/02 are amicbly settled np with management through
conciliations. The Ref. 13 (C) /02.is amicably scttled up
betweeri the parties i.c. workmen and management directly.

As the matters of Ref. 13 (C)/02, Ref. 14 (Cy02 and
Ref. 16 (C)/02 are between the same parties and same nature
of matter. The prayer for amalgamation 4and to pass a
commeon award is considered and allowed. There is 2 vital

" documents exhibited by the workmenmese arei.e.ext. A

and gxt.-B by which settlement are arfived at. When the
matter 1§ armcably settled up and when there is evidence
deposed by,the Secretary, I accepted the settlement held
between'the parties out side the court,

Under ' theb above fact and circumstances &
compromise Award for the three cases are passed by this
common award, The ext. A andext. B. shall formpart of the
award.and the terms and conditien of scttfement are part
and partial of the award. Accordingly prepare a compromise
award and be/transmitted the same to the Govt. concerned
as per procédure.

H.A HAZARIKA, Presiding Officer
. ANNEXURE Ext. A
MEMORANDUM OF SETTLEMENT
FORM H Dated 4-10-2002
Name of parties present
A. Representative of Principal B. Representanve of
Employer (Ol India Ltd.) Union S.N.D.P,
- Dulianjan .
L., 8riD.D.Khaund, CIRM 1. SriProbhakar Dutta,
: President.
2. SriMM. Majumdar, Sr. IRM 2. Sri T. Chotia, Vice-
President.

'3 %riVK Verma, St. [RM. 3. SriD. Saikia, General

. Secretary., _
Sri 8. Bogah, Dy, Manager * 4. Sri R. Chowdhury,
(R Org. Secy.
: 5. SriR.K. Das, Jt.Secy.

6. SriN. Koch, Cashier.

7. Sri Naren Sarma.

8. Sri Nirmal Gogoi.

SHORT RECTIAL OF THE CASFE.

The president and the General Secretary of the
S.N.D.P.has raised the dispute vide a Strike Notice dated
13-3-2002 to report to strike on 25-3- 2002 and there after
from27-3-2002.
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The strike notice was seized in conciliation by the
ALC(C), Dibrugarh. The Coxciliation Proceedings were held
from 27-3-2002 several days upto 4-10-2002. On 4-10-2002
the SNDP and the Oll. Management were brought to the
terms of Settlement which runs as follows :

1. Itis agreed that the management of Oil IndiaLtd.,
Duliajan, as Principal Employer shall ensure the Payment
of Wages to the Contractual workmen, excluding those
working under the Scheduled Employments.

1. All the Contractual workmen in nen scheduled
employments and other than those 1378 listed WCL,
covered under the Seitlement of 19-4-2000 shall be
paid wages of Rs. 90.00 per day.

2 They will be given anamount of 2% of Rs. 90/- per
day as allowances.

3. This agreement shall be effective from 1-7-2002 to
30-6-2012 ( 10 years).

4. The Contractual workers deployed in the followmg
works of the Civil Engineering Deptt. shall alsobe
entitled for the benefits as above. ~
{(a) Fitter/helper
(b) Mason/helper
(c) Carpenter/helper
(d) Plumber/helper
{¢) Godown helper
(0 Malibary in OIL Nursary
(g) Ten helper

In addition to the above the contractual workers
employed in the security jobs shall also be entitled to the
above benefits.

The contractual workers engaged in the following
nature of job witl not be entitled for the benefits under this
settlement.

(1) Road Construction & Maintenance.

(2) Building Construction & Maintenance.

(3) Grass Jungle/Woods/Shrub Cutting job in any
deptts.

{4) Seismic Survey job (except cam maintenance).

It has been agreed by the union as under :

(a) The above will be in full and final settlement of
all their demands.

(b) The union and the management shall pmtlv
approach the Industrial Tribunal, Assam,
Guwahati for disposal of the reference case as

“No Dispute™ or Dlspute has been amicably
settled by the parties.”

-(c) Neither the Union nor any indivinal contract
labour would raise any demand whatsoever
during the tenure of this settlement.

* With effect from 1-7-2002. the additional amount of

Rs. 10/- per day being paid arising out of —~OIL INDIA

Circular No. IR : 30/36/8-763 dated 7-9-93 will :nhem
to the beneficiaries of this settlement. ;

" The terms of this settlement shall be iraplemented

* within 2 months from the date of disposal of the referemce

case pending at the Industrial Tribunal, under the Provisions '
of the Industrial Disputes Act, 1947.

The beneficiaries of the Settlement shalf'be aliowed
to enjoy the 3(threc) National Holidays with pay (36th

© . January, 15th August and 2nd October).

Representative of Principal  Representative of Union

Employers (Oil Indialtd)  S.N.D.P. Duliajan
L L
2 T2
3 3
4. 4
5.
6.
Conciliation Otﬁcar-cum-Asmslmt
Labour Commissiorer (C), Dibrnagarh
Settlement signed before me,
Witnesses ;
Ext. ‘B’
AGREEMENT

As requested by the SNDP, the management of Oil ~
India Limited agreed to consider the case of Shri Prabhakar
Dutta for absorption in Qil India Limited purely -on
humanitarian ground subject to the condition that the Union
(SNDP) will withdraw the dispute [Reference No. 13(C)y02]
presently under ad_ludlcatlon before the Industrial Tribunal,
Assam, Guwahati.

2.0 The Union (SNDP) agreed to apprisc the
Hon'ble Tribunat on the next date fixed (i.e. 07/11-2002)
that the duspute has, in the meantime, been amicably settled
and as such the Union does not want to contest the displite.
Once the Union makes the above submissions before the
Tribinal and the Hon’ble Tribunal passes an Award
accordingly, the Management would absorb Shri Prabhakar
Dutta in the Company’s roll subject to his medical
fitness. .

SRI DUNGESWAR SAIKIA

Secy., SNDP
SRI PRABHAKAR DUTTA
President. SNDP.
Sd/-
CIRM, OIL
Representing SNDP Representing OIL
: Management

=% feweh, 5 fesay, 2002
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[H. Te1-32011/2/94-3E. 3R, (WH) ]
W, T, st qfaa
New Delhi, the 5th December, 2002

S5.0. 25.—In pursupance of Section I7 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref, No. 38/94)
of the Central Govemment Industrial Tribunal-cum-Labour
Court, Kolkata as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Calcutta Dock Labour Board and their
workman, which was received by the Central Government
on4-12-2002. ) :

[No. L-32011/2/94-IR(M}]

C. GANGADHARAN, Under Secy.

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
ATKOLKATA
Reference No. 38 of 1994
PARTIES: Employersin relation tothe
management of Calcutta Dock Labour
Board
AND
Their Workmen
PRESENT: Mr. Justice Bharat Prasad Sharma
Presiding Officer
APPEARANCE:
On behalf of Mr, K. K. Barma. Assistant
Management Administrative Officer (C).
On behalf of Mr. A, Banerjee. General Secretary of
Workmen the Calcutta Port & Dock Industrial

Workmen Union and Mr. D.K.
Mukhopadhyay. Executive Committee
Member of the Calcutta Dock Labour
Board Employees’ Association.

State: West Bengal. Industry : Port & Dock.
Dated : 28th November, 2002,
AWARD

By order No.L-32011/2/94-1R(Misc.) dated Nil and
subsequent order of even number dated 23-08-1996 the

(X1 R TN O I T I N TR I TTR R 1

Central Government in exericise of its powers under Section

" 10(1)(d) and (2A) of the Industrial Disputes Act, 1947

referred the following dispute to this Tribunal for

adjudication:
“Whether the action of the Administrative Body,
Calcutta Dock Labour Board, in not granting
increment and incremental benefits to 20 employees
as per the list enclosed for rendering daily rated/
monthly contingent service is lawful and justified? If
not, to what relief the concerned workmen are entiltied

to?
Names & particulars of the workmen
Sl Name Pressent Staff No.
No. Designation
1., Shri Tarapada Das Stenographer E/1786
2. Shri Shambhu Nath LDC E/1459
Ganguly . .
3. ShriBhibhuti Bh. Dey Peon - E/1353
4. Shri Shambhu N. Dey - LpC E/1454
5. ShriMd, Nathuni IDC E/1803
6, Shri Sk. Md., Istam Peon E/1456
7. Shri Chittaranjan Maity Peon E/1801

8 Shri Jalaluddin Ahmed LDC E/1405
Y Shri Shyam SundarMitra  LDC EN450
10. Shri Mohd. Isha IDC E/1800
11, ShriPriyaLal Das uDC ~ E/1495
12. Shri Sandhya Kumar Typist B4
HA

13. Shri Asit Baran Sinha E149%6
I4. ShriLali Khan Peon EN487
15, Shri Haradhan Bhatta- Peon E/1448
charyya -
16. Shri Md. Hakim - 11 Peon E/1452
17. Shri Arabinda Modak 1DC E/1805
18. Shri Anil Kumar Das Peon -E/1488
19. ShriKiran Ch. Chatterjee ~ Pcon E/1458

. Section Offic- E/1492
er/Inspector-111

2. The present reference relates to certain facilities
being denied to the 20 employees mentioned in the list
attached. The Industrial Dispute was raised on behalf
of these workmen by the Union, Calcutta Port & Dock
Industrial Workmen Union. However. subsequently,
another union to whom some of the concerned workmen
had shifted their allegiance also appeared and filed
application for being allowed to intervenc and was allowed.

3. So far as the written statement filed on behalf of
the original union is concerned, it has been stated that the
Administrative Body of Calcutta Dock Labour Board being

20, - Shri Biplab Kumar Roy

- the employer in this case, maintains a schedule of

employees under different heads and categories. It is stated
that the employer prescribes normal and special
qualification, experience ctc. for each category of employees
and also fixes pay, allowances and other benefits according
to normal and special qualifications. It is also stated that

Foa dos Bhel W 4 BE - ¥ IR " 'Y B N AE] B
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the employer also framed service conditions in a codified
book known as “Service Rules’ which prescribed the rules
of recruitment, promotion, increment, seniority and
retirement benefits apart from other things. Such rule was
codified in March, 1965 and the regulations in the rules
were on the patiern of the rules in vogue in Calcutta Port
Trust. Accordingly, the employer followed the said service
rules and such other rules as framed by the Calcutta Dock
Labour Board by resolution adopted from time to time. Itis
further stated that the Board had appointed persons in
service of Calcutta Dock Labour Board in various categories
as per need and requirement for catering to the work from
time to time on different basis, i.e., timg rate basis, monthly
contingent basis and monthly rate basis by issuing
appointment letters. The persons thus appointed were
rendering service to the Board and those persons were
absorbed in the permanent rolls of the Dock Labour Board
byi 1ssumg such letters of appointment from time to time, It
is further stated that the Board had not extended any
increment benefit to those incruments for the period they
rendered daily rated or monthly contingent service under
the Board. According to the union there were altogether
269 such persons appointed on daily rate and monthly rate
basis in Class III and Class IV categories and these
appointments were made between 1958 and 1979. It is stated
that the Board during 1958-1959 had appointed 119 persons
in Class Il and Class IV categories as daily-rated staff and
regularised their services by Resolution No. 50 dated
02-035-1960. Again, the Board appointed 20 pesrons, who
are the persons concerned in this dispute, in 1970 and they
were also absorbed in December, 1971 in the permanent
rolls_It is fusther stated that the Board between 1972 and
1979 had also given appointment to 12 I Class Il and Class
IV empoyees and their services were also absorbed and
regulsrised by Resolution No. 86 dated 04-02-1983. It is
further stated that the aforesaid 260 persons had been
allowed all other service benefits, such as leave facility,
PF. contribution, gratuity and pension for the period they
rendered daily-rated service, excepting the increment and
incremental benefits. It is stated that this facility was further
extended to them by Resolution No. 50 dated 02-05-1960
and resolution No. 121 dated 29-12-1984 by administrative
orders, but this facility was not extended to the concerned
20 persons who are the persons being represented in this
reference. They did not get extension of incremental benefit
for the period they rendered daily-rated service prior to
their absorption in regular rolls. It is further stated that
such aggrieved persons also represented to the
management andin a meeting of the Board vide Resolution
No. 70 dated 25-09-1987 and another resolition No. 27
dated 02-09-1989 the management allowed such increment
to such persons who were appointed on daily rate or
monthly rate basis in the years 1958-1959 and also in the
years 1972 and 1979, but the claim of the affected 20 workmen
was rejected by Resolution No. 27, clause (b) dated
02-09-1989 and the only reason assigned was that their

3803 GI/02-5
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case was not analogous to the cases of others to whom the
facility was granted. It is further stated that when the Board
rejected the claim of the affected workmen, they rasied
dispute by writing to the Assistant Labour Commissioner
(0), Calcutta N by writing a leter dated 20th April, 1992.

The conciliation proceding took place, but ended in faifpre
and accordingly the present reference was made, It is
submitted that the affected workmen, 20 in number, did not
get the incremental benefit by rejection of their claim by
the Board, though they were also similarly situated as the
other employees to whom such benefits were extended.
Accordingly, it has been submitted that according to the
principle like should be treated alike, they should be granted
benefit and refusal of their claim by the Board is illegal,
unconstitutional and unlawful and unjustified. It is
submitted that the claim of the concerned workmen was
rejected or irrational ground and accordingly the prayer
has been made that the claim of the workman should be
considered and relief should be granted to them in the form
that they should be allowed to get the benefit of increment
for the period they served on daily-rate or monthly-rate
basis. ,

4. In the written statement filed on Behalf of the
management it has been stated that the claim of the workmen
concerned is not tenable inasmuch as there is no record to
show that these 20 employees had rendered continuous
service as daily-rared temporary employee prior-to their
absorption against the permanent posts. It is further stated
that on the basis of recommendation of the joint committee
by its Resolution No. 5 dated 13th July, 1989 the Board in
its meeting by Resolution No. 27 dated 02-09-1989 resolved
that Shri Dulal Chattacherjec and 33 others should be
granted benefit, but the concerned 20 persons were not
entitled to this benefit as their case was not analogous to
the aforesaid 33 persons. It is further stated that upon
submission of the representation it was decided that such
benefit should not be extended to these 20 persons as their
case was not similar (o others and accordingly in Resolution
No. 5 dated 18-07-1989 their claim was rejected. 1n this
connection it has been subcnitted that the alleghtions made
in the different paragraphs of the writrten statément filed
on behalf of the union are denied and in the union is put to
strict proof of it. It is. however. stated that there was no
record available to show that the aforesaid 20 persons had
rendered continuous service for one year on daily rate/
temporary basis prior to their absorption in permanent post
and accordingly their claims was not fit to be considered
and in this view of the matter. it has been submitted that
the workmen concerned are not enutled to any relief as
claimed by them.

5. The second union. i.e.. Calcutta Dock Labour
Board Employees’ Association has also filed a similar
written statement as filed by the original union and this
union has also claimed that 9 persons named in the hst
attached to the reference belonged to their union and thev
are also entitled to the incremental benefit as claimed by
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the original union on behalf of the 20 persons originally.
This union has adopted the written statement of the original
union for all intents and purposes.

6. All the parties adduced cvidence. So far as the
original union is concerned, it examined two witnesses,
namely, WW-1, Tarapada Das and WW-2, Shambhu Nath
Ganguly. The added union examined WW-3, Priyalal Das.
They supported the case of the two unions. However, the
management has not examined any witness, but has relied
on some documents,

7. So far as WW-1 is concerned, he has stated that
he was originally appointed as Typist on monthly
contingent basis on 16-02-1970 and he was permanently
absorbed on 13-12-1971 in the post of Typist. According
to him he was given leave benefit. salary and bonus during
the period as monthly contigent worker, but he was not
granted any increment after completion of one year of
ser-ige before his permanent absorption and accordingly
he spplied for giving him increment in 1972, but it was
refused by the management. He further stated that daily
rated employees and employees on monthly contingent
basis who were appointed either before his appointment or
even after his appointment were given the benefit of
increment by the Board, but his case was rejected and the
reason was assigned that his case did not stand on the
same footing as that of others. Accordingly, he had
preferred appeal before the Chairman, but the rate of the
appeal was never known to.him and then the dispute was
raised. In his cross-examination, he has stated that some of
the employees appointed in 1960 or earlier had filed a writ
petition before the Hon'ble High Court for getting the
increment and other benefits, but the said writ petition was
dizposed of by the Hon'ble High Court with direction that
the Board will consider the matter and accordingly the
Board considered their matter and granted the benefit to
them. but this benefit was denied to the other persons
including this workman. The withness has, however, stated
in his further cross-examination by the added party union
that cut of the 20 concerned workmen, 12 persons were in
Class-I11 and & belonged to Class-1V.

WW-2 has also stated that he l.ad joined service of
the Board as a daily-stated Peon in May, 1970 and on
19-08-1971 he got permanent stat s. He further stated that
during his service as daily-rated Peon he was appointed as
a Cycle Peon which was a temperary appointment. but on
19-08-1971 he was absorbed in the said post of Cycle Peon.
He further atated that he was not given additional increment
after completion of one year’s service of his joining and on
28-05-1990 he had raised a claim for grant of such benefit,
but he did not get it. According to him 20 concerned
persons including himself were denied this benefit, though
others got it who were also earlier daily-rated and monthly
contigent workers and were absorbed and regularised in
the service. Accordingly, he preferred an appeal to the

Board, but the result could not be intimated to him. He has

stated that the Board made differential treatment towards
these 20 persons and accordingly he has prayed for this
benefit. However, in his cross-examination, he has admitted
that he was originally appointed against a leave vacancy
of one peon, Ajit Kumar Dey on no-work-no-pay basis. He
was appointed purely on temporary basis and for the first
time he was given appeintment against a permanent
vacancy on 19th August, 1971 and later he was confirmed
in the post. ‘

WW-3 has stated that he had joined Dock Labour
Board on 16-04-1970 through appointment latter, Ext. W-12
and he was appointed as a casual labour and later his
service was regularised on 13-06-197]1. He further stated
that during the period of his engagement as casual worker
he was attending duties regularly and continuously and
the management had no grievance against him. He also
stated that his regularisation was not on any other ground
than on account of his regularity and work. He also stated
that other persons of his association was employed as
casual worker like him and they were also working regularly
and their services were also regularised like him. He has
also stated that prior to 1970 also temporary appointment

of casual workers were made in the Calcutta Dock Labour

Board and according to him in 1958-1959 119 such casual
workers were employed. Thereafter, casual appointment

‘werealso made in 1970-1971 and thereafier in 1978-1979

121 persons were employed as casual workers. He has also
stated that the persons employed in 1958-1959 and also in
1978-1979 were regularised in services, though they were
returned on casual basis for sometime and thereafter their
services were regularised. He has further stated that he
has not got the benefit as made available to 240 other
persons whose services were regulsrised. He has further
stated that these 240 prsons were getting annual increment
that during the period of their employment as casual
workers, but these cocnerned workmen have not got the.
same. He has stated during the period when they were
working as casual workers, they were paid their salaries
like other employees and he further siated that when the
increment facility was made available to them, they also
made a representation to the management, but the
management did not take notice of it. He has stated that it
is incarrect to say that their case was different from that of
the aforesaid 240 persons. He has also stated that he cannot
say whether the service records of these persons were not
available and he has asserted that his service record is
very much available. According to him all the workers
engaged on casual basis were working in similar manner
and the Board had extended same facility to 240 casual
workers. but this facility of additional increment was denied
to these concerned workmen. In his cross-examination he
has stated that his initial appointment was temporaty on
the post of a Typist and he had worked in that capacity till
13-06-1971. He further stated that he used toreceive leave
and holiday facilities during that temporary period and he
was also getting payments for weekly holidays and
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offdays. However, he has stated that he has no paper to
shao that during 16-04-1970 and 13-06-1971 he had worked
for more than a year continuously. He has, however,
asserted that he was working continuously during that
period and in this context he has stated that he has no
knowledge why his prayer was not accepted by the Board.

So far as the oral evidence of the three witnesses
examined on behalf of the two unions are concerned, since
no witness has been examined on behalf of the management,
they remain uncontroverted.

8. So far as the documents are concerned, 12
documents each have been marked on behalf of the unions
aw well as the management. So far as the unions are
concerned, Ext. W-1 is a letter indicating that the service
rules were framed by one Accounts Officer on special duty
of the Board, Ext. W-2 is the appointment letter of Tarapada
Das, WW-1. From this appointment letter is appears that
he was appointed on temporary post on 11-12-1971. Ext.
W-3 is the controvercial Resolution dated 02-09-1989 by
which 33 persons were granted benefit of additional
increment for the period of service rendered by them before
their absorption and by another clause this benefit was
denied to the concerned 20 persons and the only reasén
which appears to be assigned is that their case according
to the Board did not appear to be analogous to the case of
others. Ext. W4 is an office order dated 25-08-1997 by
which some benefits were extended to the persons
temporarily employed. Ext. W-5 is a letter issued to WW-1,
Tarapada Das, one of the concerned workman by which
the Administrative Officer of the Board stated that his
service rendered on temporary post could not be counted
towards the regular service as per rules. Ext. W-7 is acircular
dated 12-03-1986 by which the Financial Adviser and Chief
Accounts Officer had supported extention of benefit of
past service to daily-rated staff taken into regular
employment, if they had completed one year of continucus
service. Ext. W-8 is the representation filed on behaif of
these workman concerned tothe Chairman in which it was
stated that whereas the facility of additional increment was
granted to 86 persons appointed between 1958 to 1959 and
also to 121 persons appointed between 1972 to 1979, it was
not granted to other persons and subsequently by
Resolution dated 02-09-1989 this benefit was alse extended
to 33 persons appointed between 1958 and 1959, but it was
denied to the 20 persons appointed in 1970 who are the
concerned workman in this case. Accordingly, it was prayed
by these workman that because they had also worked on

the same terms and conditions as the other workers and

bacause they had worked satisfactorily for more than a
year during the period of their temporary appointment and
~ later their services were regularised, they are also entitled

to this benefit, Ext. W-9 is the list of the 20 workmen
concerned Ext. W-10 s aletter sent by the General Secretary
of the Calcutta Port & Dock Industrial Workmen Union to
the A L.C(C), Calcutta-I in the matter of this dispute.
Ext W-11 is the failure report submitted by the Assistant
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Labour Commissioner(C), Calcutta-I1l in the matter of this
dispute. Ext W-12 happens to be a letter of appointment to
one Priyalal Das on the post of a Typist by way of
temporary appointment. This Piryalal Das is WW-3,

9. So far as the documents op behalf of the
management are concermed, Ext. M-1 is the copy of
Resolution No. 50 dated 20-05-1960. By this resolution it
was decided that the daily-rated Clerks of the Board were
to be converted into regular workers on fulfilling the
condition that they had corhpleted service for one year
continuously and it was mentioned in it that the workding
period of unbroken service will be counted on the bissis
that the workman reported for duty on all days as required
including Sundays and Holidays as also absence on leave
duly granted by the appropriate authority. It ¢learly means
that the temporary persons working in the capacity of daily-
rated or monthiy-rated basis were to be absorbed. in
permanent pests or completion of their service of one year
continuously. Ext. M-2 is Resolution No. 86 dated
04-02-1983 by which those persons working on daily or
monthly rate basis against permanent vacancies-wers to
be made permanent. Ext. M-3 is Resolution No. 12%xkied
29-12-1984 by which certain benefits were extendéc kuhe
persons who were earlier working as contingent mongiily’
basis and were subsequently regularised ir service. Bxt,
M-4 is Resolution No. 70 dated 25-09-1987. From this
resolution it appears that one Mihir Dasgupta and others
daily-rated/monthly contingent staff:numbering about 60
converted into regular monthly paidstaff be granted one
special grade increment for the services rendered by them |
as temporary. employee and it was also stated in dhis ;
resolution that the aforesaid benefit be :alse extended to
the employees who:were extended certain benefits
excepting the incremental benefit vide Resolution No. 121
dated 29-12-1984 subject to the condition that they had
rendered daily/monthly-rated service for more than one
year prior to their-absorptionand that it was to be granted -
asa special case without.creating any presedence. Ext.
M-5 is the said comtroversial Resolution No. 27 dated
02-09-89 by which the benefit-was denied to the 20 worlamen -
concerned, whereas it was granted to othet 33 persons.
Ext. M-6 is the xerox copy of a telegram received by the
Board from the Ministry. regarding conversion of daily-
rated Clerks intto regular temporary Clerks as proposed by
the Board. Ext. M-7 isithe letter in.confirmation of the
aforesaid telegram, Ext. M-6. Ext; M-8 is Resolution No:32
dated 03-05-1960 by which the principle of conversion was
enuncigted by the Board. Ext. M-9 is Item 7 of an agenda
for the meeting dated 17thMay. 1960 by which the preposal
of the Board was considered regarding conversion of the
posts. Ext. M-10 is the xerox copy of a letter sent by the
Deputy Chairman of the Board to the Chairman. In this
tetter it was stated that. he had discussion with the
Employees Association on 18-07-1966 inthe matter of claim
of Class-III and Class-IV daily-rated staff who were
converted to the monthly roll much later and their demand
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was that they should be considered to be adjusted from
the date of their appointment as daily-rated or monthly
rated employees and the Deputy Chairman had accordingly
sought the view of the Chairman in the matter. On the back
of this letter the note of the Chairman also appears in which
it was stated that a daily-rated staff could be converted to
the monthiy roll provided he had worked regularly in that
capacity, but the duration for which person worked on
daily-rated basis was not to be considered for deciding
seniority. Ext. M -11 is also an appointment letter of WW-1,
Tarapada Das in Temporary capacity. Ext. M-12 is
Resolution No. 32 dated 03-05-1960 regarding grant of some
benefits to such Clerks. It is not material.

10. In the light of the evidence it has been submitted
on behalf of the management that because the Board had
decided that the:c 20 persons were not entitled to additional
increment for tLe service rendered during the period as
daily or monthly rated worker on the ground that their case
was not similar or analogous to that of 33 persons, the
claim of the werkman do not appear to be justified. But, in
this connectio:, it has been submitted on behalf of the
workman that from the documents on the record, apart
from the oral evidence of the three witnesses for the unions,
it will become clzar that the very concept of regularisation
was based or: the persumption that the workman has
completed more than a vear’s service as daily or monthly
rated worker. It is also pointed out that from Ext. W-5 which
is the lettcr addressed to WW-1, Tarapada Das it is clear
that he had rendered service for more than a year between
16-02-197010 10-12-1971 on temporary basis. thotigh it was
stated t.at the period could not be counted towards his

reguls ¢ service, but that is another matter. Sofar ascounting

of thz period of service as daily-rated/monthly raed
workman before regularisation for the purpose of
considering the seniority etc. is concerned, it had nothing
1o do with the benefit of additional increment. It has rightly
been pointed out on behalf of the workmen that from Ext.
M-4 it appears that in principle it was decided that the
benefit of additional increment should also be extended to
othcr employees on the condition that they had rendered
daily/monthly rated service for more than one year prior to
their absorption, but without assigning any reason the
<laim of the workman was ignored vide Resolution No. 27
in Clause (b) which only says that their case is no
analogous. It has been submitted in this connection on
behalf of the management that the workmen or the unions
have failed to produce any record io show that these
concerned persons had completed continuous service for
more ihan a year during the period of their work as daily/
monthly rated workers and. therefore, their claim cannot be
treated as proved. In this regard it has been submitted on
behalf of the unions that so far as the records of services
are concerned, the same are supposed to be mainiained
and kept in the custody of the management and not of the
individual workers or the unions. Therefore, if the
management wanied to show that these persons had not

completed continuous service for more than a year during
their period of work as daily/monthly rated workers, they
should have produced the records, but it has not been
done. Moreover, it has been submitted that it becomes
clear from the documents that the regularisation was made
on the ground that such persons had worked for more than
a year continuously as daily/monthly rated workers,
Therefore, now it does not lie in the mouth of the
management to say that they had not completed more than
a year of continuous scrvice before their absorption,
because, both these stands are contradictory to each other.

11. Ifindsubstance in the contention of the unions.
I do not find any reason to feel that these concerned
workman had not completed more than ayear’s scrvice as
daily/monthly rated workers before their absorption in
regular cadre or catcgory and if the benefit of additional
increment was granted to all otlrer workers who were also
appointed similardy in daily-rated/monthly-rated jobs and were
later regularised, there does not appear to be any reason why
the claim of these concerned workmen could not be
considered favourably. The claim of the workmen has been
simply rejected in the controversial resolution, Ext. M-5 by
sayingthat their case was not analogous to others. The reason
assigned in the resolution concerned and the explanation
offered before the Tribunal do not appear to be convincing,
It appears that the claim of the workmen concerned is genuine
and they deserve the benefit of one additional increment as
granted to other workmen similarly appointed on daily-rated/
monthly basis and subsequently absorbed and regularised
which included the personsappointed prior to the concerned
persons and also subsequent to them.

" 12, Accordingly, the prayer of the unions is allowed
and it is decided that the action of the management is not
justified and it is held that the concerned 20 workmen are
entitled to additional increment like other employees of -
similar category. '

Dated, Kolkata,
The 28th November, 2002.

B. P SHARMA, Presiding Officer

7§ fewett, 11 fewmg, 2002

. L 3, 26— i foreng sifufam, 1947 (1947 90
14) T 41T 17 % H7E 4, Y TEER TR Yeee Sw %
Ty ¥ g Frem ol T wHwt % o, e |
Toiiee siwifirer foar & e PR Sirifreh sty o =i
WA R (HedEE 7/2001 ) F eiia R &, ¥
TR 10-12-2002 1 W=7 T 414

[, T-12011/235/2000-3TE 3 (. -11) ]
New Delhi, the 11th December, 2002

5.0. 26.—In pursuance of Scction 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
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Government hereby publishes the award (Ref. No. 7/2001)
of the Central Govemment Industrial Tribunal-cum-Labour
Court, Jaipur as shown in the Annexure in the Industrial
Dispute between the employers in relation to the management
of Punjab National Bank and their workman, which was
received by the Central Government on 10-12-2002

[No. L-12011/235/2000-IR(B-ID)]
C. GANGADHARAN, Under Secy.
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, JAIPUR
CASENO. CGIT
Reference No, L-12011/235/2000/TR(B-1I) under sub-section

1 and sub-section 2(A) of Section 10 of the Industrial
Disputes Act, 1947.

The General Secretary,

PNB Employees Union,

C/OPNB, B.O. Cinema Road,

Ajmer (Rajasthan) ... Applicant
Union

VERSUS

The Regional Manager.
Punjab National Bank,
Super Bazar, Bharatpur,
Rajasthan. ... Non-applicant
PRESENT:
Sh.R.C. Sharma.

Sh. SP. Singh

Sh. Surendra Singh

08-11-2002.

Presiding Officer:

For the applicant

For the non-petitioner

Date of award
AWARD

1. The Central Government has referred the following
industrial dispute under clause D of sub-section 1 and
sub-section 2(A) of Section 10 of the Industrial Disputes
Act, 1947 (in short, the Act) for adjudication which reads
as under:-

“Whether the action of the management of PNB
Bharatpur dated 29-9-98 in imposing the punishment of
stoppage of two increments with cumulative effect inupon
Shri Attar Singh is justified? If not, what relief Shri Attar
Singh is entitled to?”

2. General Secretary, PNB Employees Union has filed
a statement of claim alleging that the workman Sh. Attar
Singh was employed by the noni-applicant bank as Security
Guard, who is an active workman of the Union, that he was
served with a memo of charge dated 16-6-95. wherein a
charge of misconduct was levelled against him that on
21-4-95 he gave a beating to his officer in furtherance of

the incident happened on 6-12-94, The Union has stated
that the workman was not provided with the relevant
documents related to the enquiry and by the order dated
29-9-98 his two annual increments were stopped with
cumulative effect and the remaining salary of his suspension
period was ordered to be forfeited. Aggrieved with the
order of the appointing authority, he preferred an appeal,
which was rejected on 22-11-99. Thereupon, the workman
agitated the dispute before the Conciliation Officer who
filed a failure report.

3. The Union has averred that the service
conditions of the workman employed in the non-applicant
bank were governed by the bipartite settlement and that
accordingJo para 19.5 (C) of the settlement he was served
a memo of charge for the incident which occurred near the
“Kali Ki Bageechi” situated at Bharatpur. The reason behind
this beating has been described as related to the incident
occurred on 6-12-94. The alleged misconduct was not
committed within the premises of the non-applicant bank
and that it was a public place. The Union has further stated
that the FIR was lodged with the police station against the
workman under Sections 323, 341 [PC and after his trial, he
was acquitted of the offences by the competent Court. He
was not provided an opportunity to produce his defence

witnesses during the enquiry proceedings, that Sh, G.S.

Nerula, the former Enquiry Officer on being explained the
situation by the workman to him, has conveyed the
employer that no charge is made out against the workman,
and that on this sole ground. the enquiry was taken away
from him, that the departmental enquiry was conducted
inviolation of the principles of natural justice, that the
incident occurred on 6-12-94 cannot be related to the
incident of 21-4-95 and that the employer has not inftiated
any departmental action against the incident accurred on
6-12-94, The Union has further averred that the whole
departmental enquiry is invalid, the services of the workman
have been adversely affected by the impugned order and
that the order dated 29-9-98 is unjustified and invalid.

4. Refuting the fact as stated in the statement of
claim. the non-applicant bank in its reply has pleaded that
the present dispute cannot be treated as an industrial
dispute, that Sh. Attar Singh is not an active member of the
applicant Union, that full opportunity of the hearing in the
departmental enquiry was given to the workman and it has
been conducted in accordance with the principles of natural
justice, that the Court has acquitted the workman on the
technical grounds and the departmental proceedings as
well as the trial in the criminal case are entirely separage
proceedings. That there is no impediment in initiating the
departmental enquiry cven if the workman has been
acquitted of the offences by the competent by the
competent Court, that the Enquiry Officer Sh. G.S. Nerula
was transferred on the administrative grounds, that Enquizy
Officer has conducted the enquiry impartially and the
penalty order against the workman is justified and valid

-yt
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and the workman is not entitled to get the relief as claimed
by the Union. ’

5. Onthe preliminary issue of the fairness of the
enquiry, [ have heard both the 1d. representatives for the
parties and have gone through the record.

6. Theld. representative for the workinan, assailing
the fairness of the domestic enquiry, has argued that the

former Enquiry Officer Sh. G.S. Nerula opined to the

establishment that no charge is made out against the
delinguent, but the department by hook or by crook wanted
to punish the workman, therefore, Sh. G.8. Nerula was
replaced by the another Enquiry Officer, that the Enquiry
Officer has declared the departmental witness as hostile
without the request of the Presenting Officer which is not
within his jurisdiction, that the Presenting Officer has not
conducted the examination-in-chief of the departmental
witnesses. that the workman has been acquiited of the
offences involving the same incident by the Court of the
Additional Judicial Magistrate No. 2, Bharatpur vide his
Jjudgment dated 16-3-96 and on the same grounds, the
departmental enquiry cannot be initiated and that alleged
occurrence docs not amount to be a misconduct since it
was not committed within the bank premises and that the
Enquiry Officer has based his finding on the occurrence
committed on 6-12-94, for which the department has not
initiated any disciplinary action against the workman and
the case was closed by the department. He has emphatically
argued that relying on the incident of 6-12-94 has resulted
in the perverse finding by the Enquiry Officer.

7. Per contra, the Id. representative for the non-
applicant bank submits that even after the acquittal of the
workman for the same offence. the departmental enquiry
can be continued against him, that the occurrence dated
21-4-95 is related to the previous occurrence of dated
26-12-94. that Sh. G.8. Nerula was not replaced on the
ground of the said opinion given by him to the
establishment, but on account of his transfer outside the
headquarters. the new Enquiry Officer was appointed and
that the workman has not poinfed out the infirmities with
the departmental enquiry.

8. I have bestowed my carnest consideration to
the rival contentions and have carefully gone through the
judicial verdicts referred to before me.

9. The Id. representative for the workman has
argued that since Sh. G.S. Nerula. the Enquiry Officer had
opined to the establishment that no charge was made out
against the workman, he was transferred simply on this
ground. It has been denied on behalf of the non-applicant

bank. A peep into the record does not support this-

contention of the 1d. representation. The next submission
advanced by the 1d. representative for the workman is that
the Enquiry Officer has declared the departmental
wilnesses hostile, the jurisdiction thereof he did not
entertain. It is evident from the record that Sh, Shivcharan
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Boriwal, a departmental witness has been declared hostile,
but the request to declare him hostile was made by the
Presenting Officer. The deposition of this witness contains
a note that the Presiding Officer requested the Enquiry
Officer to declare the witness hostile and further he sought
permission to cross-examine him. Similarly, the. contention
of the Id. representative that the Presiding Officer has not
conducted cross-examination of the departmental
witnesses, does not find any aid from the record. The
departmental proceedings disclose that the examination-
in-chief of the departmental witnesses have been
conducted during the enquiry proceedings. Accordingly,
these arguments advanced by the Id. representative arc

.. ot convincing and hence, are not tenable.

10. The Id. representative for the workman has also
argued with force that the workman- was acquitted of the
offence involving the same incident by the Judicial Court
vide its judgment dated 16-3-96 and that on the same
grounds, no departmental enquiry can be initiated against
him. In support of his contention, he hascited AIR 1999 SC
1416 & 2001 WLCRajasthan 219, InATR 1999 SC 1416, the
Hon’ble Supreme Court, considered the issuc whether
départmental proceedings and proceedings in a criminal
case launched on the basis of the same set of facts can be
continued simultancously and the Hon’ble Court has
observed as under:— _

“The findings recorded by the Inquiry Officer; a
copy of which has been placedl before us, indicate that the
charges framed against the appellant were sought to be
proved by Police Officers and Punch witnesses, who had
raided the house of the appellant and had effected recovery.
They were the only witnesses examined by the Inquiry
Officer and the Inquiry Officer, relying upon their
statements, came to the conclusion that the charges were
established against the appellant. The same witnesses
were examined in the criminal case but the Court, on
consideration of the entire evidence, came to the
conclusion that no search was conducted nor was any
recovery made from the residence of the appetlant. The
whole case of the prosecution was thrown out and the
appellant was acquitted. In this situation, therefore, where
the appellant is acquitted by a judicial pronouncement with
the finding that the ‘raid and recovery” at the residence of
the appellant were not proved, it would be unjust, unfair
and rather oppressive to allow the findings recorded at the
ex parte (epartmental proceedings, to stand.”

11.  This view has been followed by the Hon’'ble
Rajasthan High Court in 2001 WLC Rajasthan 219.

[2.  Butcontrary tothe aforesaid view, the Hon'ble
Supreme Courtin the case of Secretary. Ministry of Home
Affairs & Anr. Vs. Tahir Ali Khan Tyagi reported in JT 2002
(Suppl.l) SC 520 has observed a distinct view which is
quoted hercunder .— .

“Departmental procceding and criminal
proceeding can run simultaneously and departmental

| BT T Y ' HRT I R
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proceeding can also be initiated even after acquittalin a
criminal proceeding particularly when the standard of
proof in a criminal preceeding is completely different from
the standard of proof that is required to prove the
delinquency of a Government servant in a departmental
procceding, the former being one of proof beyond
reasonable doubt, whereas the latter heing one of
preponderance of probability.”

13. In view of the subsequent observation made by
the Hon’ble Supreme Court, the contention raised by the
Id. representative that when for the same allcgation the
workman has been acquitted, the departmental procceding
on the same facts cannot be continued against him, is not
suslainable. _

14. Now, I am called upon to adjudicate on the crucial
issue of maintainability of the charge for committing the
gross misconduct by the workman outside the premises of
the non-applicant bank,

15, The Id. representative for the workman has argued

emphatically that the charge levelled against the workman

does not amount o be misconduct as per para 19.5 (C) of
the bipartite settlement. He has stressed upon that as per
this clause, the misconduct ought to have been committed
within the psemises of the bank, whereas the charge
discloses that it was committed outside the premises of the
bank. In support of his contention, he has invited my
attention towards aforesaid clause of the bipartite
scttlement which states that the gross misconduct shall be
meant on the part of an employee when il is committed
within the premises of the bank. This proposition has been
fairly conceded by the id. representative for the non-
applicantbank.

16. The memo of charge dated 16-6-95 statesthat the
workman on 21-4-95, at about 5 pm, in the presence of
staffers gave beating 10 Sh. D.D. Taylor, officer of the
establishment, near “Kali Ki Bageechi” situated at Bharatpur
and thereby commitied 2 misconduct which comes under
the purview of para 19,5 (C) of the bipartite scitlement.

I7. Thus, itis clear that the alleged misconduct was
not committed by the workman within the premises of the
non-applicant bank and the incident occurred outside the
bank premises. Accordingly, this misconduct is not covered
by the relevant clause 19.5 (C) of the bipartite settlement,

,which governs.the service conditions of the cmployees to
the non-applicant b nk and, thus, for the alleged occurrence
or miscond..ct, even no charge could be framed against
the workman. '

18. The Id. represcntative for the non-applicant bank
has peinted out that the said misconduct was committed
by the workman in furtherance of grudge borne on account
of the incident takcn place on 6-12-94 which is also
incorporated in the memo of the charge. Trug it is, that this
fact is also described in the memo of the charge that on
6-12-94, when the workman was asked to render his

explanation as to how did he get open the almirah under
the control and possession of Sh. D.D. Taylor without his
permission, then he misbehaved with Sh. D.D. Taylor and
being inimical, he gave a beating to the said officer on
21-4-95. Thus, the incident occurred on 21-4-95-has been
linked with the previous incident dated 6-12-94 by the
non-applicant.

19. Now. a question crops up—whether the
misconduct committed on 21-4-95 can be deemed tobe in
continuation with the previous incident dated 6-12-94 and
whether the non-applicant establishment was alive orr the
issue of the former misconduct pertaining to the incident
of 6-12-94, '

20. Obviously, both the incidents are distincl one
and the subsequent incident has occurred after a lapse of
a period of about four months. The workman was inimical
towards Sh. D.D. Taylor, the officer of the bank, is not
corroborated by the record and furthermore, MW-1,
5h.-M. L. Thathera, former Branch' Manager of the non-
applicant bank, has admitted in reply to the question put
up by the defence nominee to him that a dialogue was held
between Sh. Taylor and the workman Sh. Attar Singh and it
was sciiled that afier forgetting the previous incident, both
of them should work amicably and that on 22-2-95, the
matter pertaining 1o the occurrence dated 6-12-94 was filed.
When one of the departmental witnesses has admitted this
fact that the matter relating to 6-12-94 did not further exist,
then how this occurrence could be linked with the
subscquent event dated 2 1-4-95 later on. Hence, [ find that
the submission raised by the Id. representative for the non-
applicant, to this extent that both the occurrences are linked
wilh cach other, is not cstablished on the basis of the
evidence on record.

21. However, it is astonishing ihat when the incident
relating 10 6-12-94 was amicably got scitled between
Sh. Taylor and the workman, and it was subsided, even
then it has formed a part of the evidence and resultantly it
has become a substantial ground of proving the charge
against the workman, which has found its place in the
enquiry report submitted by the Enquiry Officer. Thus, the
finding of the Enquiry Officer is perverse which has caused
the prejudice to the workman.

22. The ld. representative in support of his contentions
has cited before me 1994 (1) LLN SC 58, wherein the Hon'ble
Suprcme Court has relied upon its former decision delivered
in Central India Coal Ficlds Lid.. Calcuita Vs, Ram Bilas
Shobnath reported in AIR 1961 SC 1189. The relevant port
of the observation is quoted as below:—

“This Court then observed that in the special
circumstances of this case it is clear that the incident
took place in the quarters at a short distance from the
coal-bearing area. If the incident occurred in the quarters
occupied by the workmen who were working im a nearby
coal bearing arca, onc can safely conclude that the incident
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occurred in the vicinity of the establishment and that was
the governing factor which swayed the decision. And the
decision was reached as specifically stated in the special
circumstances of the case while leaving no trace of doubt
about the normal approach in Law to the construction of a
standing order that it would apply to the behavior on the
premises where the workmen discharge their duties and
during working hours of their work. This clearly imports
time-place content in the matter of construction. This
decision would rather clearly indicate that the misconduct
prescribed in a standing order which would attract a penalty
has a casual connection with the place of work as well as
the time at which it is committed which would ordinarily
be within the establishment and during duty hours,”

23. Thus, the contention put forth by the 1d.
representative for the workman is fortified by the judicial
verdict and is tenable.

24. On the reasons discussed above, [ feel inclined
to hold that the charge levelled against the workman has
not been covered by clause 19.5 (C) of the bipartite
settlement and is unwarranted and that the finding recorded
by the Enquiry Officer is perverse and the deparimental
enquiry conducted against the workman stands vitiated.

25. Accordingly, the reference is answered in
affirmative and an award is passed in favour of the workman
and it is held that the order dated 29-9-98 passed by the
non-applicant establishment witliholding the two annual
increments with cumulative effect and retaining the wages/
salary/allowances of the workman during his suspension
period in addition to his subsistence allowance is illegal
and invalid. The workman is entitled to get his due annual
increments and all the consequential benefits during his
suspension period. which were retained by the non-
applicant bank.

26. Let a copy of the award be sent forthwith to the
Central Government for publication under Section 17(1) of
the Industrial Disputes Act, 1947.

R. C. SHARMA, Presiding Officer
=¥ feeett, 11 frmww, 2002
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New Delhi, the 11th December. 2002

S.0. 27.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
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Government hereby publishes the award (Ref. No. 1/99) of
the Central Government Industrial Tribunal-cum-Laour
Court, Jaipur as shown in the Annexure in the Industrial
Dispute between the employers in relation to the management
of Punjab National Bank and their workman, which was
received by the Central Government on 10-12-2002,

[No. L~12012/54/98-IR(B-ID)]
C. GANGADHARAN, Under Secy.

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, JAIPUR

Case No. CGIT J-1199

Reference No. L-12012/54/98/TR(B-I1) under clause
D of Sub-section 1 and Sub-section 2(A) of Section 10 of
the Industrial Disputes Act, 1947.

The President,

Association of PN.B. Emplyees,
Rajasthan, Aacharyao-ki-Gali,
Kishanpole Bazar, Jaipur.

—Applicant Association

Versus
Asgistant General Manager.
Punjab National Bank. Gopinath Marg,
MLA Quarters. Jaipur.
—Non-applicant

PRESENT:
- Sh.R.C Shamm.% Presiding Officer
For the apblicant Sh.R.C. Jain.
For the non-petitioner :  Sh. Surender Singh.
Date of award 20-11-2002.
AWARD

1. The Central Government in exercise of the powers
conferred under clause D of Sub-section 1 and Sub-section
2(A)of Section 10 of the Industrial Disputes Act, 1947 (in
short. the Act) has referred an industrial dispute to this
Tribunal for adjudication which runs as under. —

. *Whether the action of the management of Punjah
National Bank in termination the services of Sh. Rajesh
Bhargava w.e.f. 13-3-92 is legal and justified? If not, to
what relief the said workman isentitled ?” -

- 2. In the statement of claim the applicant-association
has pleaded that the workman Sh. Rajesh Bhargava was
appointed in the non-applicant bank on
22-6-81. who was working a- clerk/accountant as a
permanent employee, who was served with a chargesheet
dated 22-5-90 which was issucd by un officer not competen*
to issuc the same as per the bipartite setilement. Afte

conducting the domestic enquiry by the department vid:

orderdaied 13-3-92, the workman was terminated from his
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service. On the various grounds, the applicant-association
has challenged the fairness of the enquiry and has stated
that the charges leveled against the workman could not be
proved during the course of the domestic enquiry. The
applicant-association has prayed that the termination order
dated 13-3-92 may be declared to be illegal and unjustified,
the workman may be reinstated in the service with its
continuity and with back-wages.

3. In the written statement, denying the facts as
alleged by the applicant-association, it has been averred
that the workman Sh. Rajesh Bhargava had fraudulently
withdrawn the amount worth Rs. 15.000/- from the non-
applicant bank, therefore, he was chargesheeted and after
conducting a proper and fair enquiry, his service was
terminated w.e.f 13-3-92.

4. After hearing both the paniies on the preliminary
issue of the fairness of the domestic enquiry, this Tribunal
vide its order dated 25-4-2001, found that the domestic
enquiry was improper and the case was fixed for producing
the evidence on behalf of the employer. In the aforesaid
order, this Tribunal has observed that on the same set of
the facts, the other bank officers/officials, viz., Sh. Ravi
Kumar, Sh. Sitaram Aggarwal and Sh. KP Mina were also
served with the chargesheet, the copies thereof were not
furnished to the workman during the proceedings of the
domestic enquiry, which has caused the prejudice to the
workman,

3. In the evidence before the Tribunal. the non-
applicant bank has exarnined MW-1, Sh, Sitaram Aggarwal.
Manager and the applicant-association has got examined
WW-1 §h. Rajesh KumarBhargava

6. I have heard both the parties and have gone
through the record.

7. Theld. representative for the non-applicant has
argued that this Tribunal has considered the domestic

enquiry to be unfair on the ground that the copies of the

chargesheets issued to the other officers/officials of the
bank in the context of the same misappropriation of the
public money were not supplied to the workman during the
enquiry proceedings. which the non-applicant has now
placed on the record to prove the charges levelled against
him. He has relied upon the evidence recorded duning the
enquiry proceedings. The 1d. representative has referred
tobefore me AIR 1996 SC 1669 m support of his contention.

8. Arguing contra, the Id. representative for the
applicant-association submits that once the enquiry is
declared to be unfair. the evidence recorded during the
proceedings of the enquiry cannot be considered by the
Tribunal and that no charge is made out against the
workman. He submits that the management has not
produced the fresh evidence and the evidence recorded in
the domestic enquiry cannot be now considered by the
Tribunal. He places his reliance upon 1999 (1) LLJ SC
275.

3803 Gl/o2-6

9. I'have reflected over the rival contentions and
have gonc through the judicial verdicts referred to before
me. :

10.  MW-1, Sh. Sitaram Aggarwal, the Manager of
the non-applicant bank, has placed before the Tribunal the
copics of the chargesheets Exhb. M-1 to M-4 issued to Sh.
MC Mina, Sh. RK Chhajer, Sh. KP Mina and to himself
also. Furthermore, he has stated in his affidavit that the
charges levelled against these officers/officials were not
similar, they were scparately chargesheeted and the
domestic enquiry was conducted accordingly. This is his
whole statement as deposed in the affidavit.

1. On the other hand, the workman, WW-1, Sh,
RK Bhargava in his affidavit has denied the withdrawal of
the said amount by him,

12, Itis evident from the perusal of the record that
the non-applicant bank in order to justify the dismissal of
the workman has not adduced the fresh evidence before
the Tribunal so as to establish the charges levelled against
the workman. The non-applicant has only produced the
evidence to the extent of filing the copies of the four
chargesheets issued to the officers/officials, wlio are alleged
to have been involved in the said misappropriation.

13. The 1d. representative for the non-applicant has
relied upon AIR 1996 SC 1669 the relevant portion thereof
is quoted as under . —

“In the case of violation of procedural provision, the
position is this : procedural provisions are generally meant
for atfording a reasonable and adeguate opportunity to the
delinquent officer/employee. They are, generally speaking,
conceived in his interest. Violation of any and every
procedural provision cannot be said to automatically vitiate
the enquiry held or order passed. Except cases falling
under ‘no notice’, ‘no Opportunity’ and ‘ne hearing’
categorics, the complaint of violation of procedural
provision should be examined from the point of view of
prejudice, viz., whether such violation has prejudiced the
delinquent officer/employce in defending himself property
and effectively. fitis found that he has been so prejudiced,
appropriate orders have tobe made to repair and remedy
the prejudice including setting aside the enquiry and/or
the order of punishment. If no prejudice is established to
have resulted therefrom, it is obvious, no interference is
called for: In this connection, it may be remembered that
there may be certain procedural provisions which are of a
fundamental character, whose violation is by itself proof
of prejudice. The Court may not insist on proof of prejudics
in such cases. Take a casc where there is a provision
expressly providing that after the evidence of the employer/
Government is over the cmployec shall be given an
opportunity to lead defence in his cvidence, and in a given
case, the enquiry officer docs not give that opporiunity
spite of the delinquent officer/employee asking for it. The
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prejudice is self-evident. No proof of prejudice as such
need be called for in such a case. To repeat, the testisone
of prejudice, i.e., whether the person has received a fair
hearing considering all things. Now, this very aspect can
also be looked at from the point of view of directory and
mandatory provisions, il one is so inclined. The principle
stated under (4) hereinbelow is only another way of looking
at the same aspect as is dealt with herein and not a different
or distinct principle.”

14. On account of this observation, the Id.
representative has argued that merely on the ground that
the copies of the said chargesheets were not furnished to
the workman. it cannot be presumed that the prejudice was
caused to the workman and that the evidence recorded by
the Enguiry Officer. which is available on the record, may
be taken into consideration and on the basis thereof, the
charges against the workman are found to be proved.

15. In my humble opinion, this submission of the Id.
representative is untenable since on account of the non-
supply of the copies of the chargeshects. this Tribunal
vide its order dated 25-4-2001 has found the domestic
enquiry to bebad and the management was called upon to
adduce the evidence on merits. The argument put forward
by the Id. representative does nat appear to be convincing,
for the evidence recorded during the enquiry proceedings
cannot be treated to be “fresh evidence’ and "material on
record’ before the Tribunal.

16. The Id. representative for the applicant-
association has referred the decisioncited in 1999 (1) LLJ
SC 275, wherein the workman, a clerk in the medical college,
was chargesheeted and the enquiry was conducted against
him, The appointing autharity after accepting the report of
the Enquiry Officer dismissed the clerk from the scrvice. an
industrial dispute was raised and it was referred (o the
Labour Court. which came to the conclusion that the enquiry
conducted by the management of the hospital was not fair
and proper and the management was given an opportunity
to produce the evidence. The management did not give
any evidence but produced only one witness, who
happened to be its Law Officer and submitted that it would
rely upon the evidence already recorded during the enquiry
proccedings. The Hon'hle Court. under these
circumstances. has held as under :—

“The record pertaining to the domestic enquiry
would not constitute “fresh evidence” as those proceedings
have already been found by the Labour Court to be defective,
Such record would also not constitute “material on record™,
as contended by the counsel for the respondents, within
the meaning of Section 11-A as the enquiry proceedings,
on being found to be bad, have to be ignored altogether.
The proceedings of the domestic enquiry could be, and
were, in fact, relied upon by the management for the limited
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purpose of showing at the preliminary stage that the action
taken against the appellant was just and proper and that
full opportunity of hearing was given to her in consonance
with the principles of natural justice. This contention has
not been accepted by the Labour Court and the enquiry
has been held to be bad. In view of the nature of ohjeetions
raised by the managemént ceased to be “material on
record” within the meaning of Section 11-A of the Act and
the only course open to the management was to justify its
action by leading fresh evidence as required by the Labour
Court. If such evidence has not been led, the management
has to suffer the consequences.”

17. It is manifestly clear that in the instant dispute,
the management has not adduced the fresh evidence to
justify the dismissal of the workman and has simply relied
upon the evidence recorded during the proceedings of the
enquiry, which as per the observation supra. cannot be
{aken into consideration by the Tribunal while deciding
the dispute on merits. Except the evidence of MW-1, Sh.
Sitaram Aggarwal, there is not frest evidence adduced
against the workman which could establish the charges
levelled agsinst him on merits. As stated earlier, the
deposition of Sh. Sitaram Aggarwal is of formal nature,
The facts of the referred case are squarely applicable to the
dispute inhand and in view of the principle evolved by the
Hon’ble Supreme Court. charges levelled aginst the
workman cannot be deemed to be stablished in the kack of
fresh evidence at the behest of the non-applicant. ‘

18. On the' basis of the aforesaid analytical
discussion and in the light of the judicial verdict supra, it is
held that claim of the workman praved through the applicant
association deserves to be allowed and an award is passed
in favour of the applicant-association to this effect that the
order terminating the service of the workman Sh. Rajesh
Bhargava wef. 13-3-92 is illegal and unjustified. The
workman may be reinstated in service with its continuity
and he will also be entitled to get the 50 per cent of the back
wagcs along with other consequential benefits. The
subsistence allowance drawn by the workman will be
adjusted toward the amount admissible to him. The
reference is answered accordingly.

19. Let a copy of the award be forwarded to the Central

‘Government for publication under Section 17 (1) of the

Act.
R. C. SHARMA. Presiding Officer
¢ fewet, 9 femmag, 2002
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TH, T, 9], A9 |ieg
New Delhi, the 9th December, 2002

S. 0. 28.—In pursuance of Scction 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 86/98)
ol the Central Government Industrial Tribunal |. Dhanbad
now as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of
B.C.C.L. and- their workman, which was received by the
Central Government on 4-12-02.

[No. L-20012/684/97-IR (C-1)]
S. 8. GUPTA. Under S¢cy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL NO.! DHANBAD

In the matter of a reference under Section 10(H)(d)y 2A)
of the Industrial Disputes Act, 1947,

Reference No. 86 of 1998

" Parties :

Emplovers in relation to the management of
M/s.B.C.C. Lid.
AND
Their Workmen,
Present:  ShriSH Kazmi,
Presiding Officer.
Appearances:
For the gmployers " ShriH. Nath,
i Advocale.
For the workman ShriD. Mukherjee,
‘ Advocalc.
State : Jharkhand
Industry : Coal.
Dated, the 18th November, 2002
AWARD

By Order No. L-20012/684/97-IR (C-1) dated 10-9-
1998 the Central Government in the Muinistry of Labour
has. in exercise of the powers conferred by clausc (d) of
Sub-Sec. (1) and Sub-scc. {2A) of Scction 10 of the
Industrial Disputes Act, 1947, referred the followi ng dispute
for adjudication (o this Tribunal -

“Whether the action of the management in not
regularising Sri K.N. Dubcy, Gen. Mavdoor, Expcrt

‘Hostel to the post of a clerk in Environment Dept. of
BCCL is legal & justified ? If not, to what relief the
workman is entitled ?”

2. Precisely, the case of the sponsoring union is that
the concerned workman being an employec of M/s. BCEL
joined at its Headquarter at Koyla Bhawan after being
released from Rajgir where he was posted earlier, vide Office-
Order dated 16-12-94 and he was posted at Expert Hostel.
Karmik Nagar, as General Mazdoor where he resumed his
duty on 17-12-94. It has been said that vide Office Order
dated 9-6-95 the concerned workman was transferred to
the oflice of PM. (Admn) P&P Division, Koyla Bhawan -
from Expert Hostel, Karmik Nagar and he remained in that
office at P&P Division till 23-11-1995. Further, it hasbeen
said that right fromthe date of joining at P&P Division the
concerned - workman started working as Diary Despatch
Clerk as per the direction of the mana gement eontinously .
to the satisfaction of all concerned. He thereafier was
again transferred vide Office Order dated 23-11-95 and
posted at World Bank Consultant at C. M.PD.EL. building
in the Environmental Department and there atso Ke had
been working as a Clerk. 1t has also been said: that the
concerned workman represented before the manageynont
on several occasions for his regularisation as a Clerk awd
payment of wagces as per NCWA, but no positive responsé
was made. Further, the casc is that Sri K. K. Malhotra. Head
{Environment) World Bank Project initiated a notc-sheet -
dated 11-11-95 wherein and whereby he proposed for
posting of the concerned workman in place of Mrs. M.
Mukherjee, Clerk andraccordingly to concerned workman
was posted in her place. Further, othier notesheets dated
3-1-96 and 5/6th July, 1996 were initiated for regularisation
of the concerned workman as Clerk. It has been said that
the concerned workman had! been. working as Diary and
Despatch Clerk in World Bank and P&P division for a
considerable long period, but since he started insisting
and representing before (he management for his
regularisation the management reverted him back to the
post of General Mazdoor without assigning and reason
and without following mandatory provision of Sec. %A of
the Industrial Disputes Act. Secing no other alternative. It
is said. the union on behalf of the concerned workman
raised industrial dispute before A.L.C. (C) but the same
ended in failure due to adamant attitude of the management
whereafter finally the dispute was referred 0 this Tribunal
for adjudication. Lastly, it is said that the action of the
management in not regularising the eoncerned workman to
the post of Clerk was illegal. arbitrary and unjustificd.

3. The management's stand. on the other hand, as
discloscd in its writlen statement is that the concerned
workman was initially appointed and posied at Rajgir as
casual Altendent -and later on posted at Expert Hostel,
Karmik Nagar on 17-12-94 as General Majdoor. Subsequently
vide Office Order dated 23-11-95 he was transfered to Koyla
Bhawan Environment Departrent to work in the World'
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Bank Cell in the same capacity/category. It has also been
said that at no point of time the concerned workman was
assigned the job as Clerk and during his tenure of service
in the World Bauk Cell he was never asked to do the work
as Clerk nor he was ever designated as such. After the
closure of the operation of the World Bank Cell (WB.C)
under the Environment Department, it is said. the concerned
workman was again tranferred back and was asked to
perform his duty at Expert Hostel. Karmik Nagar. Further it
has been said that throughout his service the concerned
workman had worked as General Mazdoor either in the
office or at Expert Hostel. Further the case is that the
concerned workman requested the management to consider
his case for appointment as clerk but his case was never
considered by the management because of surplus
manpower and further he was néver considered for
regularisation 2 ke never worked as aclerk but worked as
General Mazdoor.

In its rejoinder also the management has
controverted or denied the scveral averments and
allegations made in the written statement of the workman
and reiterated its stand that the concerned workman never
worked as a Clark and so he is not entitled to any relief
whatsoever.

In the rejoinder failed to the written statement of the
management, from the side of the workman also several
stalements or averments made on behalf of the management
have been challenged and controverted and it was again
emphatically asserted that on account of his continuous
working for along period as aclerk the concerned workman
is entiti2d to be regularised on the said post and denial of
the m# 1agement to that effect is unjust and improper.

.. Inview of the stand taken on behalf of the parties
as noticed above it is apparent that the moot question
involved that requires consideration is as to whether at all
during the relevant period the concerned workman warked
25 aclerk under the management or not. If yes, then having
worked for a considerable long period asaclerk he deserves
to be regularized on the said post or not.

5. In support of their respective strands both the
sides have led their oral as well as documentary evidence
and those would be looked into and considered in course
of the discussions made hereinaficr.

6. It is obvious from the above that the definite
case of the management is that the concerned workman at
no point of time either in the P&P Division or in the
Environment Department of the management worked as a
clerk. According 1o its firm stand at all the places of his
posting the concerned workman had been discharging the
same nature of duty of a General Manager and he was
never assigned the job and was never asked to perform the
duty of a clerk and so the entire claim of the concerned
workman as regards his continuous working as a clerk
during the relevant period is wrong and baseless and
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consequently he is not entitled to any relief whatsoever.

- Avery firm and consistent stand of the workman, on
the other hand is that right from 9-6-95 when he was
transferred to the P&P Division, Koyla Bhawan from Expest
Hostel. Karmik Nagar, he had been performing the duties
there as a clerk and by order dated 23-11-95 when again he
was transferred and was posted at Expert Department there
also continuously he worked as a clerk till his illegal
reversion by the management as afier having worked fora
considerable long period i.e. more than a year, he had been
pressing the management for his regularisation. Further
the workman's stand is that he performed his duty as a
clerk at both the aforesaid place as per the direction and
authorisation of the management and so it is absolutely
wrong and unjustified on the part of the management to
deny the said fact just in order to frustrate the rightful
claim of the concerned workman.

Considering the aforesaid definite stand of the parties
firstly it would be pertinent to go into the aspect and to
consider as to whether on the basis of the materials
collected in course of the proceeding the concerncd
workman can be taken to have worked as a clerk for any
period whatsoever under the management or not.

7. Outof the several documents filed on behalf of
the workman Ext. W-2 is an Office Order dated 22/23-1 1-95
under the signature of PM. (Admn.) P&P by which the
concerned workman and two others were deployed to
discharge their dutics under the Head (Environment) World
Bank Cell at level-V, CMPDIL building with the approval of
the competent authority and it is clearly mentioned therein
that the concerned workman was deployed for office work.
Ext.W-3 is a copy of note-sheet dated 10-11-95 by which
the concerned authority was requested for providing the
substitute for working in place of three employees for
performing the jobs as steno, clerk and peon respectively.
1t appears that on such request being made the concerned
authority. namely, PM., P&P made his endorsement on the
same note-sheet itself to the effect that K.N.Dubey, the
concerned workman may be posted in place of SmtM.
Banerjee who has been working as a ¢lerk and who was
assigned different jobs. Further it was ordered to be placed
for final approval. Two other relevant documents filedand
exhibited on behalf of the workman are marked Exts. W-1
and W-1/1 and those are also relevant for the present
purpose. ExtW-1 is a notesheet  dated
3-6-96 initiated by K.K.Malhotra, Head (Environment)
wherein it has been indicated that pursuant to the transfer
of the concerned workman in Environment Department
(W.B.C.), he reported for his duty on 23-11-95 and since
then he has been performing the duty of Diary and
Despatch Clerk and in addition to the said job he was also
looking after other miscellaneous job of the office. It was
further indicated that the work performance of the
concerned workman was quite satisfactory and he was
found to be a sincere worker, 1t was also acknowleged that
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before joining Environment Department he was working in
Director (Persennel), P&P Secretariat. It is also mentioned
that as the concerned workman had submitted his
application regarding change of designation, therefore, PM.
(Admn.} P&P Division is requested to give his opinion
regarding performance of his work and the type of job he
was doing under his control se that his application can be
forwarded to the competent authority for necessary action.
Ext. W-1/1 is yet another note-sheet dated 5-7-96 initialed
by K.D. Prasad, PM. (Admn.) P&P Division. It is indicated
therein that earlier the concerned workman was doing his
duty in Expert Hostel, but thercafier due to shortage of
clerical staff and creation of separate world Bank cell under
the Directorate of P & P, he was asked to resume his duty
in the office of D(T) PP from the Expert Hostel on 8-6-95. It
also finds mentioned that the concerned workman worked
under the directorate of P&P upto 23-11-95 and thereafier
he was deployed in the office of the World Bank consultant
at CM.ED.LL building. The said authority has further
mentioned therein that the concerned workman has
requested to regularise him as an office clerk and the
observed that his performance as clerk in World Bank Cell
was satisfactory and further he has rendered service in the
Directorate of P&P including World Bank office for more
than one year. Thereafter lastly recommendation was made
that keeping in view his working experience and also his
qualification the concerned workman may be considered
for being regularised as Assistant in clerical Gr-IIL

The authenticity and genuineness of the aforesaid
two documents are not under challenge and significantly
those were proved by the management’s own witness (MW-
D). In course of his evidence the said witness has identified
the signature of those two authorities of the management
upon those two note-sheets (Ext.W-1 and W-1/1).

Therefore, from the contents of the aforesaid
documents marked Exts. W-I and W-1/] it becomes
apparent that earlier the concerned workman was working
at Expert Hostel but thereafter was transferred to the
Directorate of P&P Division where he had been working as
Diary and Despatch Clerk form 9-6-95 to 23-11-95 and
subsequently again he was transferred to the Environment
Department at CM.PD.IL building and there also he
performed the same nature ofjob as aclerk. Itisalso apparent
from the office order date 22/23-11-95
(Ext.W-2) and the note-sheet date 10-11-95 (Ext. W-3) that
the deployment of the concerned workman in those
departments were for discharging the work as a clerk.

So far as oral testimonies of the management’s
witnesses are concerned it appears that MW-1 was
produced to prove the attendance chart of the concerned
workman prepared by him for the concerned period. The
said chart is marked Ext. M-1. The attendance of the
concerned workman in P&P Division has been shown
from 13-7-95 t0 22-11-95. It has not been clarified by this
witness as to why attendance was marked from

13-7-95. When even as per the aforesaid document the
concerned workman is said to have resurmed his duty in
the said office from 9-6-1995 and worked upto 23-11-95. In
course of his cross-examination upon question being asked
he has said that he cannot say if the concerned workman
has worked as Diary and Despatch Clerk. from 8-6-9510 23~ -
11-95. So at one place he has proved the said document
which mentions about the aforesaid dates and at another

" he has expressed his ignorance regarding the working of

the concerned workman between 8-6-95 t023-11-95 as Diary
Despatch Clerk. Even from this document (Ext.M-1),
however, it is apparent that between 13-7-95 tp 8-8-96 the
concerned workman had put in the total attendance of 302
days and as it has already been observed above on the
basis of aforesaid document during the said period the
concerned workman worked at those two places
continuously as Diary and Despatch Clerk. Thisducument
(Ext.M-I) rather supports the workman's stand as regards
his continuous performances at those two different places
during the relevant period as Clerk. In course of his cross-
examination, as mentioned above, the aforesaid two
documents (note-sheets) were marked Ext. W-I and Ext.
W-1/1. At one place he has stated that for the post of clerk
minimum educational qualification is matriculate and he is
also a matriculate presently working as a clerk at Koyla
Bhawan, Dhanbad.

According to the management's second witness
(MW-2) the concerned workman had worked under him
from?2.8.96 t0 22.5.99 as General Mazdoor. He has said that
the concerned workman simply worked as General Mazdoor
and never worked as clerk, During his cross examination
he has admitted the fact that the concerned workman
worked at P&P Department from 9-5-95 to 23-11-95. this
*9-5-95” appears to be a typographical error as everywhere
it has been mentioned as ‘9-6-95". He has denied the
suggestion that during the revelant period the concerned
workman was working as Diary Despatch Clerk. He
thereafier hasadmitted the fact that the concerned workman
was transferred to the Environment Department of World
Bank project of CM.P.D.LL. office. itis evident from the
evidence of the witness that repeatedly or time and again
he has made the statement that the concerned workman
always worked as a General Mazdoor and never worked as
aclerk and if the aforesaid documents, wherein the workings
of the concerned workman during the aforesaid period are
mentioned are 1o be taken into account then it becomes
apparent that this witness by making the aforesaid
statement desparately tried his level best to support the
case of the management that the concerned workman never
worked as a clerk. It appears that during his cross-
examination when his attention was drawn to the note-
sheet initiated by Sri Mathotra. he replied that he does not
know if Sri Malhotra had initiated the note-sheet to post
the concerned workman in place of Mrs. Mukherjee andon
the basis of that note-sheet he was posted in place of Mrs.
Mukherjee.
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Considering the materials as noticed above the’

evidence of this witness or the statements made by him
denying the facts as regards performance of the concerned
workman as a clerk cannot be believed or relied upon.
Certainly his evidence does not inspire confidence.

The workman (WW-1), on the other hand, in his
cvidence has supportcd his casc in all material particulars.
He has stated clearly that on 9-6-95 from Expert Hostel he
was shifted to Planning and Project Division and remained
posted there till 23-11-95 wherc he was working as Diary,
Despatach and Receipt Clerk. According to him, from there
he was again transferred to Environment Department
spensored by World Bank and there also he worked as
Diary and Despatch Clerk. Further, according 1o him, on
10-11-95 Mr. Malhotra, the Head of the concerned
department had initiated a note-sheet to the effect that in
place of Mrs. Mitali Mukherjee,who used to work as a
clerk, he should be appointed. Later again on 3-1-96,
according to him, Mr. Malhotra initiated a note-shect for
the regularisation of his service as a clerk. He has proved
the aforesaid two documents in course of his evidence
which arc marked Exts.W-2 and W-3. He has said that on
several occasions he made representations before the
management o regularise him as a clerk but instead of

rcgularising his service he was being reverted back to his -

earlier post of General Mazdor Cat.l and that too without
any nolice under Sec.9A of the 1.D.Act. In course of his
cross-cxamination he has challenged and denicd the
attendance shown in Ext.M-1. He has said that he has
completed his B.A. Part 1l cxamination but is not a graduate.
He dicnicd the suggestion that for being appointed as a
clerk one is required to be a graduate and further denied
the suggestion that he never worked regularly as a clerk.
Quite evidently, all the statements made by the concerned
workman during his cvidence find full support from the
aforesaid material documents. (Exts.W-1to W-3). Onthe
basis of all the aforesaid, there docs not appear to be any
difficulty in arriving to the conclusion that though initially
the concernced workman was designated as Gencral
Mazdoor and worked as such also but between the period
from 9-6-95 1o 23-11-93, having been transferred to
Direciorate P&P Secrctariat he worked as Diary and
Despatch Clerk and thercafter having been transferred to
the Environment Depariment by order dated 23-11-95 he
went on woking continuously as Diary and Despatch Clerk
there also and as per the document of the management
(Ext.M-1) he worked there till 8-8-96 and thereaficr reverted
back to his carlier post of General Mazdoor by order dated
9-8-96 and so quite evidently between 9-6-95 to 8-8-96 Lthe
concerned workman continuously worked as a clerk and
putin attendance of morc than 240 days. It is also clear that
realising genuineness of the claim of the concerned
workman the competent authorities on different occasions
initiated the notc-sheet also recommending his
regularisation but cven then no positive outcome could be
scen. On the face of the materials available on the record it
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can well be concuded that there does not appear to be any
substance in the stand taken by the management that, in
fact, the concerned workman never worked as a clerk rather
he went on working althrough as a General Mazdoor.
Though the management has taken this stand but has
miscrably failed to establish the same.

8. The claim of the concerned workman for his
vegularisation cannot be taken to be a claim for his
promotion. Here it is not denied that earlier he was posted
as General Mazdoorbut [ater he was transferred to or shifted
1o two different places and was assigned the job of a clerk

* by the management. On the basis of such assigament, as it

is evident from the aforesaid documents, he went on
performing the job asa clerk till his reversion to his original
posit sometime in the month of August, {986. According 1o
the workman as he had worked as a clerk for a continnous
period of more than one year he should have beéen
regularised on the said post but instead of deimg so when
he siarted making the demand for the same he was reverted
back to his‘6riginal place. So the present case cannot be
takcn to be a case of promotion rather it is a case where

regwlarisation has been claimed on the basis of having

workced on a particular post for a considesably long period.
In this context it would be partinent to take note of a decision
of Hon’ble Supreme Court reported in 1994 AR (SC) 1683.
In that case the demand of the workman who was officiating
in the higher grade was for cldsification as permanent or
temporary on rendering of corMnuous service in higher

‘grade. The Industrial Tribunal was of the view that such a

demand was for promotion which is a managerial function
and beyond the reach of adjudication. The Hon’ble
Supreme Court held that the Tribunal mis-interpretated the
demand and reached a wholly untenable conclusion that
the demand was for promotion. It further held that the
demand to confirm an employee employed in a acting
capacity in a grade would unquestionably be an industrial
dispule. Again in the aforesaid context it would also be apt
to take note of a decision of Hon’ble Patna High Court
reported in 1994(I)PLJR-377 wherein a workman claimed
regularisation on the basis of having worked for 240 days
or more in ayear. While interpreting the term "regularisation”
the Hon'blc Court held that the term "regularisation” means
to make "regular” which implies that the action was irvegular
and the same is being cured. Further, the Hon’ble Court
hetd that the word "regular” or "regularisation” are terms
calculaled to condone any procedural irregularity and are
meant to cure defect and by regularising in appointment
the procedural or any other irregularity is condoned for
cquitable rcason.

9. Considering such judicial pronouncement, in my
vicw, even if the action of the management was irregularin
the sence that dispute having been designated as General
Mazdoor the concerned workman was asked to perform
the jobr of a clerk for a long period, then that irregularities

.can well be condoned for equitable reason in the shape of

2
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regularising the workman on the said job on which he had
been working for copsiderable long period particularly
when he possessed the educational qualification and
mﬁicnent experience also for the said post;

10. It is obvious from the discussions made
hereinabove that the concerned workman though was
designated initially as General Mazdoor but the
management took work from him of a clerk and described
him also as Diary and Despatch Clerk for a long period and
upon the direction of the management or having been
assigned the said job the concerned workman went on
working as a clerk continuously for more than one year.
Instead of making him regularised on the said post as
regards which the recommendations were also made by
the superior authorities from time to time, the management
reverted him back and strangely when the concerned
workman raised the present dispute for his regularisation
the management has altogether denied the fact regarding
the working of the concerned workman as a clerk during
the said peried. In order 1o frustrate the claim of the
concerned workegan it came out firmaly with the stand that
at no point of time or for any period whatsoever the
concerned workman never worked under the management
asaclerk. Certainly it was 100 rauch for the management o
adopt such an attitude even on the face of several
documents and indced such conduct or attitude of the
management comes within the purview and ambit of the
lerm “unfair labour practice’. Much belatedly after taking
the work of a clerk from the concerned workman for a
considerable long period the management cannot get away
merely by taking the aforesaid unsubstantiated and
unreasonable stand at this stage.

L1. Thus, in view of all the aforesaid it is finally
conciuded that the concerned workman deserves to be
regularised as a Clerk in Clerical Grade-1II and to avail ali
the benefits which are being availed by a regular workman
of the same grade.

12. The award is, thus made as hercunder :

The action of the management in not regularsing the
concerncd workman, K. N. Dubey, General
mazdoor to the post of a clerk in Environment
Department of M/s. BCCL is not justified and

" the concerned workman, as such, deserves to
be regularised as a Clerk in Clerical Grade-1i1
either for discharging the same natirre of work
which he had been performing at the time of

his reversion or any ether work of the same -
clerical grade either in Environment Department

or clsewhere. Consequently the management
is hereby directed 1o act accordingly within 30
days from the date of publication of the award.

However, there would be no order as to cost,
S. H. KAZMI, Presiding Officer

&
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TE.TH, W, = afe
New Delhi, the 9th December, 2002

8.0. 29.—In pursnance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the award (Ref. No. 11/99) of the Central

- Government industrial Tribunal-I, Mumbai now asshown .

if the Annexure in the Industrial Dispute between the
employers in relation to the management of BPCL and
their workman, which was received by the Central
Government on 4-12-2002. :

[No. L-30012/55/98-IR (C-1]
8. 8. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
- TRIBUNAL NO. 1, MUMBAI

Present:

SHRIJUSTICE S.C. PANDEY,
Presiding Officer

REFERENCE NO. CGIT-11/1999

Parties : Employers in relation to the management of

Bharat Petroleurn Corperation Lid.
And
Their Workmen
Appearances :
For the Management  : Shri Nabar, Advocate
Forthe Workman : Shri. R.S. Pai, Advocate
State : Maharashtra
AWARD |

Mumbai, dated the 26th day of November, 2002
1. fhis is a reference made to this tribunal by the
Central Govt. in exercise of its power under sub-section
1(dy of Scction 10 of the Industrial Disputc Act ,1947, read
with scction 2 A thereof. The terms of the referetice are as
follows :

“Whether the action of the management of Bharat
Petrolcum Corporation Lid., Mumbai in dismissing
the services of Mr. Abhimanyu M. Patil, Operator
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w.c.f. 11-1-1996 is legal and justified? If not, what
relief the workman concemed is entitled to?”

2. Both the leamned counsel appearing for the parties
agreed that this reference has now become infructuous as
by order dated 10th April, 2002 the representation of the
workman against the order dated 11th January, 1996 has
been considered by the Chairman and Managing Director
of the Bharat Petroleum Corporation Ltd. The workman
has been given fresh appointment by order dated
24-6-2002. Both the counsel states that in view of
subsequent event this reference has become infructuous.
A copy of the order of appointment and posting has been
filed before this tribunal. The aforesaid document shall
form part of record of this case and be kept on record as
such.

3. Accordingly, the aforesaid reference is answered
by saying that the dispute referred 1o this tribunal does
not survive for giving an answer on merits of this reference.
Accordingly, this reference is disposed of.

S.C.PANDEY, Presiding Officer
=% feoeft 11 fagm, 2002
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TH,TH, T, 7 gfew
New Delhi, the 1 1thDecember, 2002

S.0. 30.—In pursuance of section 17 of the Industrial
Dispute Act, 1947 (14 of 1947), the Central Government
lhereby publishcs the award (Ref. No. 51/2001) of the Central
Goverament Industrial Tribunal Chennai, now as shown
in the Annexure in the Industrial Dispute between the
emplovers in relation to the management of Singaore
Airlines Ltd. and their workman, which was received by
the Central Goverunent on 9-12-2002.

[No. L. 11012/5172000-IR (C-1]
S.5. GUPTA, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL -CUM-LABOUR COURT, CHENNAI

Wednesday, the 20th November, 2002

PRESENT: K. KARTHIKEY AN,
' Presiding Officer

vipr . T R T T I A | |

N
The Assistant ‘Smtion

INDUSTRIAL DISPUTE NO. 51/2001
(Tamil Nadu State Industrial Tribunal LD. No. 70/2000)

(In the matter of the dispute for adjudication under
clause (d) of sub-section(1) and sub-section 2(A) of Section
10 of the Industrial Disputes Act, 1947 (14 of 1947) between
the workman Sri V. Vijayan and the Management of
Assistant Station Master, Singapore Airlines Ltd., Chennai.)

BETWEEN
SRI V.YLJAYAN : [ Party/Workman
AND

: I Party/Management

- Master, Singapore Airlines Ltd.,

Chennai..
Appearance : ,
For the Workman M5, V. Prakash &
P. Ramkumar & A. Lakshni,
JAdvocates,
For the Management +Ms. King & Partridge,
Advocate

The Govt. of India in the Ministry of Labour in
exercise of powers conferred by Clause (d) of Sub-section
(1) and sub-section 2(A) of Section 10 of the Industrial
Disputes Act, 1947 (14 of 1947) have referred the concerned
dispute for adjudication vide their Order No. L-11012/51/
2000/IR (C-), dated (7-03-2000:

This reference has been made carlier to the Tamil
Nadu State Industrial Tribunal, Chennai where it was taken
on file as 1.D No. 7072000, When the matter was pending
enquiry in that Tribunal as per the orders of the Central
Government . Ministry of Labour this case has also been
transferred from the file of Tamil Nadu State Industrial
Tribunal to this Tribunal for adjudication. On receipt of
records from that Tamil Nadu State Industrial Tribunal, this
case has been taken on file as LD No. 5172001 and notice
were sent to the counsel on record on either side, informing
them about the transfer of this casc to this Tribunal, witha
direction to appear before this Tribunal on 24-1-2001 with
their respective partics and to prosecute this cas¢ further.
Accordingly. the leamed counsel on either side along with
their respective parties have appeared and prosecuted this
case. The claim statement of the I Party/ workman was
filed, when this matter was pending before the Tamil Nadu
State Industrial Tribunal itself. After the transfer of this
case to this Tribunal, the 11 Party/Managewent had filed
the counter statement and the xerox copies of the
documents on either side also have been filed.

Upon perusing the claim statement, counter
statement. the other material papers on record, after hearing
the argwmnents advanced by the leamed counsel for the

! ' S A 4 T U BT e
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Il party/Management and this matter having stood over til)
this date for consideration, this Tribunal has passed the
following .— :

AWARD

"The Industrial Dispute referred to in the above order
of reference by the Central Govt. for adjudication by this
Tribunal is as follows :— '

“Whether the action of the management of Singapore
Airlines Ltd. Chennai in terminating the services of
the workman Sri V. Vijayan we f. 5-2-1998 is justified?
If not, to what relief he is entitled 7

2. The averments in the claim statement filed by the
I Party/Workman Sri. V.'Vijayan ( hearinafter rcfers to as
petitioner) are briefly as follows :—

The Petitioner joined the services of the Singapore
Airlines Ltd. I Party/Management ( hercinafier refers to as
Respondent) in the month of April, 1990 as a cargo assistant.
He has been working in the Madras Airport for doing the
work relating to both passenger and cargo transport. He
does the work of wheel Chair assistance for handicapped
passengers assisting in the ticket checking counter for
taking the baggage, putting the baggage tag on and putting
them on conveyor belt and ensuring proper movement of
these articles on the conveyor belt and thereafter removing
the same from the conveyor belt and doing the baggage
make up i.e. ensuring proper loading of these baggage into
the containers. He has also done the ground dutics i.e.
ramp work, high loading and bulk loading and when flight
lands he does the break up of the baggage and ensuring
that they are loaded into the containers for the same to be
picked up by disembarking passengers. He has also done

the special handling work in respect of first class angd,

business class passengers. With regard to cargo flights he
did loading and off loading. For the aforesaid work, the
Petitioner has been employed continuously without any
break for more than 480 days within a period of 24 calendar
months. He was employed continuously from April, 1990
til] thedate of his termination on 5-2-1998. On 5-2-98 when
he reported for duty he was denied employment by the
Respondent/Manage ment without any reason. Thereafier,
he approached the Respondent/Management several tiscs
to reinstate him but the management refused o do so. The
Petitioner was terminated form service without any noticc
and solely with a view to deny him the permanency and
other labour welfare benefits to which he is entitied to
under the various labour wclfare legislations. The
termination of the Petitioner w.e.f. 5-2-98 is unsustainable.
The impugned termination of the Petitioner from servige is
arbitrary, illegal and capricious. Itamounts (0 retrenchment
within the meaning of Section 2(00) of the Industrial
‘Disputes Act, 1947. Further no notice or wages in licu
thereof. Nor any retrepchment compensation was paid to

the Petitioner before thie terimination of his service. Tt isa -
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violation of section 25N and 25F of the Industrial Disputes
Act: 1947. The Respondent/Management is net justified ig
relusing to-confcr permanency on the Petitioner, even
though the work done by him was permanent z1.d percanial
in naturc. The petitioncr has a blemish less reccrd of service,
His last drawn wages is Rs. 1200/-p.m. The permaneni
cmployecs of the Respondent/Management in the. last
gradc arc being paid Rs 14.000/-p.m. It is, therefore prayed
that this Hon’ble court may be pleased to pass an award
dircetinig the Respondent/Management to reinstate (he
Petitioncr and regularise and absorb him in the services of
the Respondent/Menagement and pay him all past benefits
as was paid to the permarzni workman with all other
conscquent benefits including seniority, back wages etc.

. 3. The averments in in counter statement filed by
the Il Party/Management, Singapere Airlines. Ltd.
(hercinafter refers to 25 Respondent) are briefly as
follows . — ‘

A Ground Handling Agreement was emtered into
between M/s. Singapore Aiflines and Mrs. Air Idia in the
year 1988, which was rerewed from time to time, The
Annexure B clause 4.2 of the agreement states that M/s.”
Air India, the handling company shall provide service
personned for handling baggage in the Respondent’s -
aifcrafts. Under above agreement, the Respondent is onty-
referred to as the “Carrier” and Air India as ‘Handling
Company’. Occasionaily, when there arc over crowding of’
basscngers or arrival of baggage and it a personnel provided
by Air India for handling baggage faited 1o reportin time or -
absent, the Respondent will engage Casual Labourers’
purcly on temporary basis for clearance of baggage, which
will amount to an implied contractual engagement. Neither
the Petitioner/Workman nor similarly placed persons
claiming employment with the Respondent have been
cngaged on regular basis. The Respondent do not maintain
any records relating (o temporary/casual engagements,
sincc such engagements arise occasienally.© Such -
lcmporary cngagement of casual Labourers by the
Respondent occasionally will not vest any tight o the
Peutioncr/Workman to claim benefits under Industrial
Disputes, Act, 1947 alleging contravention of Section 25F
and 25N of the said Act. Temporary, contractual
cagagement of casual Labourers if at all will only fall within °
the ambit of seetion 2(o00) (bb) of (he Industrial Disputes
Act, 1947 which is an exception to retrenchment. Hence,
the non-cmployment of the Petitioner/Workman did not
amount to retrenchment and he cannot claim any relief
from the Respondent/Management under Industrial
Disputes Act. much less retrenchment compensation or -
re-cmployment. Inasmuch as, personnel for bandling
baggage for the aircrafts are provide by Air India, this
Respondent/Management is not liable to give employment
to the Petitioner. Neither the Petitisner nor similarly placed
persons before the authority were engaged in anys scaicy -

or post. There is no vacancy or post available wiih tiw
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Respondent to offer employment to the Petitioner/
Workman. The claim of the Petitioner/Workman is staie
barred by leaches and as such the Petitioner is not entitled
to seek benefits under Industrial Disputes Act from the
Respondent. It is false to contend that the Petitioner joined
the services of the Respondent/Management as a cargo
assistant in the month of April, 1990 and the same is depied.
The Petitioner is engaged occasionally to handle pver
crowding of passenger or arrival of baggage. Therefore, it
is incorrect to state that he was given duty as a loader to
load the baggage in the aircraft. It is false to state that he
was asked to work for baggage identification do the work
of wheel chair assistance for handicapped personetc. Itis
denied that the petitioner did the work of high loading
,bulk loading speciat handling in respect of 1st class and
business class passengers. 1t is denied that the petitioner
had completed 480 days of continuous service in a period
vf 24 calendar months from April, 1990 to 5th February,
19 & Tvenassuming so, the petitioner was engaged on a
purkiy temporary and casual basis to meet the exigencies
as mentioned earlier which will amount to an implied contract
at the best. Hence such engagement falls within the
definition of section 2(00)(bb) of Industrial Disputes Act,
1947 and the question of issuance of notice and illegal
termination does not arise much less retrenchment. The
petitioner has come forward with his petition alleging non-
employment of the Respondent/Management with an
ulterior motive and malafide intention only to harass the
Respondent for secking monetary benefits. The alleged
non-compliance of section 25F and section 25N of the
Industrial Dispute Act, 1947 were all untenable and cannot
be sustained. There is neither private of contract nor nexus
of employee and empioyer relationship between the
petltioner and the management. The averments by the
petitioner in his claim petition are ncither sustainable on
law nor on facts. it is denied that the petitioner’s last drawn
wages was Rs. 1200/-per month. It is false and incorrect to
state that the petitioner had rendcred 480 days of
continuous service in a period of 24 calendar months. The
Petitioner was never engaged on a regular basis. The claims
are all ill-founded, misconceived, untenable and
consequently, the Petitioner is not entitled to any relief
much less reinstatement in service, back wages, continuity
of service attendant benefits. Hence. it is prayed that the
claim of the Petitioner inay be dismissed.

4. When the matter was taken up for enquiry on
17.09.2002, the counsel for the IT Party/Management alone
was present, neither the 1 Party nor his counsel on record
present. No oral or documentary evidence was iet in on
either side. After it was reported by the learned counsel for
the II Party/Management that they have no oral evidence,
the evidence was closed and posted for arguments for the
counsel on cither side. After the case has been adjourned
twice for advancing the arguments of learned counscl on
either side and was taken finally on 10-10-2002, the counsel
who uppeared for the II Party/Management had advanced
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his arguments and as the counsel for the I Party was not
present to advance his arguments, it was held as no
arguments for I Party and it was reserved for orders,

5. The point for my considcration is:—

“Whether the action of the management of Singapore
Airlines Ltd., Chennai, in terminating the services of
the workman S V. Vijayan w.e.f. 05.02,1998 is
justified? If not, to what relief he is entitled?”

Pdint:-

It is the case of the Petitioner that he joined the services of
the Singapore AirlinesLtd. as a cargo assistant in the month
of April, 1990 and he was illegally denied employment w.e.f.
05.62.1998 and that he has been employed continuously
for more than 480 days within a period of 24 calendar months
and that he was not paid retrenchment compensation and
he was not given any notice in writing or wages in lieu of
notice and.hence such termination is bad for non-
compliance of Section 25F of Industrial Disputes Act. The
Respondent/Management would contend that a ground

“handling agreement. Was ‘entered into between the

Respondent and the Air India in the year 1988 which was
renewed from time to time and that M/s. Air India, the
Handling Company shall provide service personnel for
handling baggage in the Respondent’s Aircraft and that
occastonally when there are over crowding of passengers
or amival of baggage and if personne! provided by the Air
india for handling baggage failed to report in time or absent,
the Respondent will engage Casual Labourers purely on
temporary basis for clearance of baggage which would
amount to an implied contractual engagement and hence,
the workman like Petitioner have never been engagedon a
regular basis and such temporary engagement of Casual
Labourers by the Respondent occasionally will not vest
any right on the Petitioner/Workman to claim benefits under
Industrial Disputes Actalleging contravention of Section
25F of Industrial Disputes Act. It is further alleged that the
non-eiiployment of the Petitioner/Workman did not amount
to retrenchment and he cannot claim any relief from the
management under the Industrial Disputes Act imuch less
retrenchment compensation or re-cmployment. It is also
alleged by the Respondent/Management that the temporary
contractual agreement for Casual Labourers if at all will
only fall within the ambit of Section 2(o0) (bb) of the
Industrial Disputes Act, 1947 which is an exception to
retrenchment. Hence the Petitioner cannot claim any relief
from the Respondent/Management niuch less retrenchiment
compensation or re-¢mployment. In support of the
contention of the Respond ent/Management in their Counter
Staternent. a xerox copy of the ground handling agrecinent
entered into between the Singapore Airlines and Air India
has been filed into Court, after furnishing a copy of the
same to other side. It is not disputed on the side of the
Petitioner. The Petitioner has not chosen to let in oral or
documentary evidence in support of his contention in the
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Claim Statement. But, he has filed Xerox copies of two
temporary passes issued by the Airport Security Authority
dated 22-06-93 and 21-12-93 respectively each for the period
of three months. In those documents, it is mentioned as
temporary pass and the Petitioner Sti Vijayan wasallowed
in area of Terminal I Airport Cargo Complex for the work of
Cargo Assistant under that temporary passes. Except these
two documents, no other document has been filed by the
Petitioner in support of his contention in the Claim Statement
about his service as cargo assistant under the Respondent/
Management for the alleged period fram April, 199t to 5th
February, 1998. These temporary passes also do not
disclose that he was an employee under the Respondent/
Management Singapore Airlines. In the Claim Statement
also the Petitioner has not given any particulars about the

days he worked under Respondent/Management asa cargo

assistant and on other capacities as a workman. He has
simply stated in his Claim Statement that he has been
employed continuously without any break for more than
480 days within a period of 24 calendar months. Except
filing the Xerox copies of two temporary passes each for a
short of period of three months issued to himby the Bureau
of Civil Aviation Security for the period mentioned therein,
the petitioner has not proved his plea about his alleged
period of service under the respondent. For his averment
in the Claim Statement that he attended the work mentioned
inthe Claim Statement and that he worked continuously
without any break for more than 480 days within a period
of 24 calendar months, he has not given any substantial
evidence. It is the specific contention of the Respondent
in the Counter Statement that the persons like the Petitioner
were engaged by the Respondent, Singapore Airlines Lid.
as Casual Labourers purcly on.temporary basis for
clearance of baggage as and when occasion arises and
that the Respondent/Management used to engage Casual
Labourers on daily wage basis at the time of heavy amrivals
and departures of flights and such employment they used
to make on temporary hasis and they never used to engage
them continuously for a period of 240 days in 12 calendar
months. So from these contentions of either parties, it can
be said that the allegation of the Petitioner that he had
worked for more than 480 days continuously within a period
of 24 calendar months is not correct. when the Petitioner
has raised this claim to avail the relief prayed for in the
claim petition from the Respondent/Management, he has
to prove his plea in the Claim Statement with acceptable
legal evidence that he had becn employed continuously
without any break for more than 480 days within a period
of 24 calendar months. Thus, the Petitioner/Workman has
not discharged his burden, though the onus is on him to
prove that he had worked 480 days continuously in a period
of 24 calendar months. The Respondent in their Counter
Statement has stated that the Respondent/Management
emphatically denies that the Petitioner has completed 240
days of continuous service in a period of 12 calendar
months. The learned counsel for the Respondent had also

argued that the Peutlonerhas failed to prove wuh acoq»lablc
legal evidence that he had worked for 240 days in'a period
of 12 calendar months/480 days continuously for a period
of 24 calendar months. Hence; he cannot ask for the relief
of reinstatement into service as that of a permanent
workman. He had also relied upon a decision of Supreme
Courtreported as 2002 FACTORIES JOURNAL REPORT
Vol.100Pg-397 between RANGE FOREST OFFICER and
S.T. HADIMANTI in that case The Supreme Court has held
that “since the claim of the workman that he had worked
for 240 days was denied by the management it is for the
workman to lead evidence to show that he had in fact,
worked for 240 days and that in the absence of proof of
receipt of salary or wages for 240 days or order or record of
appointment or engagement for that period, it cannot be
concluded that the workman had in fact, worked for 240
days and the onus is on the workman to proye the claim
with sufficient records and mere an affidavit is not
sufficient.” The decision of the Supreme Court in this case
is quite applicable to the present case also. It is further
argued by the leamed counsel for the Respondent that the
averment in the Counter Statement of the Respondent to
that effect that the Respondent/Management had entered
into ground handling agreement with Air India and in
pursuance of the same, Air India has taken care of the
ground handling work, which the Petitioner was said to
have attended as cargo assistant, and the same has not
been denied by the Petitioner. Though the period of work
alleged by the Petitioner in his Claim Statement has been
emphatically denied in the Counter Statement of the -
Respondent/Management, the Petitioner has not chosen
to prove his alleged period of service with acceptable legal

~ oral or documentary evidence. It is further argued by the

learned counsel for the Respondent that the people like
the Petitioner/Workman have been engaged as a casual
cmployeesat the time of exigencies to meet the requirement
or personnel for handling baggage for aircrafis during the

- period of over crowding of passengers or arrival of baggage

and the personnel provided by Air India for that work failed
to report in time or remains absent. This has not begn
disputed by the Petitioner as incorrect or false. The learned
counsel would further contend that such casual
employinent would amount to only implied contractual
agreement, which squarely comes under séction 2(oo)(bb)
of Industrial Disputes Act, 1947 which is an exception to
retrenchinent and hence there was no retrenchment in the
case of the Petitioner’s non-employment and he cannot

" claim any relief from the Respondent/Management under

the Industrial Disputes Act, 1947 and that he cannot claim
retrenchment compensation or re-employment. He would
further argue that mere pleadings of the Petitioner in his
Claim Statement that he was employed under the
Respondent/Management for a particular period is not
suffice and as per the decision of Madras High Court in a
casereported as 2001 4 LLN 903 the Petitioner has to prove
the pleadings by letting sufficient evidence. In the above
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cited case, the Hon’ble High Court of Madras has held that
“the allegation wuich was not pleaded and even if evidence
is adduced in that regard cannot be examined because the
other side had no notice of it and if such evidence is
entertained it vvould tantamount to granting unfair
advantage to the party who had not pleaded his case
properly”. So from this. it is seen that argument advanced
by the learned counset for the Respondent/Management
can be accepted as correct as there is no evidence to show
ini this case on the side of the Petitioner that he has been

etmployed under the Respondent/Management Singapore

Airlines and was in continuous employmeni for more than
480 days in a period of 24 calendar months. So, from all
these things, it is seen that the Petitioner cannot ask for
reinslatement in service, Front the available evidence, it is
seen that the Peticoner was engaged only as a casual
workman by the Respondeni/Management s and when
occasion ariscs. 5o by the very nature of the employment
of the Petitionc i, he has no assurance that he would be
cmployed by :he Respondent/Management for any
specified durat.on. The persons like Petitioner temporary
employment ecauld not be for any period for which they
can look forwa:z 1o assured work from the employer. It is
held by the Higi: Court of Madras in a casc reported as
2001 3 LLN8CY cetweenL & TMc-NEIL LTD. MADRAS
and PRESIDING OFFICER. MADRAS LABOUR COURT
AND ANOTHER that “casual workmen have only to report
each day and hope that cimployment would be provided o
thein on that day. Their not going to the place of employer
will no! result in any penally as they are not assured of
work da’'y. This kind of employment. thercfore, cannot be
treates. on par with the temporary and permanent
cuple nent. The employers are not bound to provide work
1o cosr o workmen unless they choose to and there is work
for iz <lay. Directing reinstatement of casual workman who
had worked as such. for a relatively short period of time,
would enly mean (hat their nasnes would once again be
included in the list of casual workmen putting themt in the

sime position they were earlier, where they would ouly

- 2pott for the employ ment with the hope being providing
with the work and no more.” This obscrvaticn of the High
Court of Madras in the above cited case is applicable to
tha facts of 1his case also,

6H. The Icarned counsel for the Respondent/
Management had argued that the Petitioner has not at all
pteaded in the Claim Statement that prior to the termination
‘he had worked for 240 days continuously but it is his plea
that he had worked 480 days in 24 calendar months and the
same also has not been proved and that the Petitioner is
uot entitted for any permancent employment. Since he wus
cigaged only as a casual worker as and when required due
10 the exigencies the question of termination does not arise
and hence they are not entitled to the rclicf of reinstatemient
also as a permanent employee of the Respondent/
Management.

7. On the basis of the available materials in this
case, the argument advanced,,by the learned counsel for
the Respondent/Management can be accepted as correct.
Under such circumstances, it can be concluded that there
isno question of termination of the service of the Petitioner

- by the Respondent/Management and the non-employment

of the Petitioner does not amount to any retrenchment.
Hence, it can be concluded that the non-employment of
the Petitioner/Workman St V. Vijayan by the Respondent/
Management, Singapore Airlines Ltd., Chennai is justified
and hence the concerned workman is not entitled to any
relicf. Thus, the point is answered accordingly.

8. Intheresult, an Award is passed holding that the
1 Party/Workman Sri V. Vijay:n is not entitled for any relief.
No Cost.

[(Dictated to the Stenographer, transcribed and typed

~ by him, corrected and pronounced by me in the open court

on this day the 2t) November, 2002.)
K. KARTHIKEY AN, Presiding Officer

Witnesses Examined :—

on ¢ither side : None
Exhibits marked:—
On either side © Nil
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UH. TH. T, 9 wfam
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- 8.0. 31.—In pursuance of scction 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the award (Ref. No. 52/2001) of the Central
Government Industrial Tribunal Chemnai now asshown in
the Annexure in the Industrial Dispute between the
employers in relation to tfhe management of Singapor
Airlines Ltd. and their workman, which was received by
the Central Government on 9-12-02.

fNo. L. 11012/54/2000-IR (C-1)]
_ S.8. GUPTA, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL

TRIBUNAL-CUM-LABOUR COURT, CHENNAI
Wednesday, the 20th November, 2002
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PRESENT:
K. KARTHIKEY AN, Presiding Officer
INDUSTRIAL DISPUTENO. 52/2001
(Tamil Nadu State Industrial Tribunal 1.D. No. 69/2000)

(in the matter of the dispute for adjudication under clause
(d) of Sub-section (1) and Sub-section (2A) of Section 10
of the Industrial Disputes Act, 1947(14 of 1 947), between
the Workmian Sri D. M. Shankar and the management of

Assistant Station Master, Singapore Airlines Ltd., Chennai) -

BETWEEN
Sri D. M. Shankar ;1 Party/Workman
AND
The Assistant Station Master, : II Party/Management
Singapore Airlines Lid., :
Chennai.
APPEARANCE ,
FortheWorkman :M/s. V. Prakash &
P. Ramkumar & A. Lakshmi.
-Advocates.
Forthe Management  : M/s. King & Partridge,

Advocate.

The Govt. of India. Ministry of Labour in exercise of
powers conferred by clause (d) of sub-section (1) and sub-
section 2(A) of Section 10 of Industrial Dispute Act,
1947(14 of 1947). have referred the concerned dispute for
adjudication vide Order No. L-11012/54/ 2000/IR(C-Hydated
7-3-200).

This reference has been made earlier to the Tamil
Nadu State Industrial Tribunal, Chennai where it wastaken
on file as LD. No. 69/2000. When the matter was pending
enquiry in that Tribunal, as per the orders of the Central
Government, Ministry of Labour this case has also been
transferred from the file of Tamil Nadu State Industrial
Tribunal to this Tribunal for adjudication. On receipt of
records from that Tamil Nadu State Industrial Tribunal,
this casehas been taken on file as 1.D. No. 52/2001 and
notices were sent to the counsel on record on either side.
informing them about the transfer of this case to this
Tribunal. with a direction to appear before this Tribunal
on 24-1-2001 with their respective parties and to prosecute
this case further. Accordingly, the learned counsel an
either side along with their respective parties have
appeared and prosecuted this case. The Claim Statement
of the I Party/Workman was filed. when this matter was
pending before the Tamil Nadu State Industrial Tribunal
itself. After the transfer of this case to this Tribunal, the
I Party/Management has filed the Counter Statement and

— —— —

the Xerox copies of the documents on eitherside also have
been filed.

Upon perusing the Claim Statement, Counter
Statement, the other material papers on record, after hearing
the arguments advances by the learnied counsel for the il
Party/Management and this . matter having stood over till
this date for consideration, this Tribunal has passed the
following :—

AWARD

The Industrial Dispute referred to in the above order
of reference by the Central Govt, for adjudication bv the
Tnbundl isas follows —

“Whether the action of the management of Singapore
Airlines Ltd., Chennai, in (erinating the services
of the workman Sri D. M. Shankar with effect from
1-6-1995 is- justified? If not, to what relief is the
workman entitled 7 : .

2. The avermentsin the Claim Statement filed by the
IParty/Workman Sri D. M. Shankar (hereinafier refers to as
Petitioner) are briefly as follows :—

The Petitioner joined the services of the Singapore
Airlines Ltd.. Il Party/Management hereinafter refers to as
Respondent) in the Flight handling Unit as a cargo
assistant and flight assistant. He has been working in the
Madras Airport for doing the work relating to both -
passenger and cargo transport. The Petitioner was
employed by the II Party/Management for the purpose of
typing manifest, arranging and filing of documents and
was doing other works alloited by the officials and when

“the baggage was put onthe conveyor belt ensuring

proper movement of these articles on the conveyor belt

- and thereafter removing the sane from the Conveyor

belt and doing the baggage make np i.e. ensuring proper
loading of these baggage into the contaipers. He has
also done the ground duties i.e. ramp work, high lpading
and bulk loading and when flight lands he doesthe break
up of the baggage and ensuring that they are loaded iato
the containers for the same to be picked up by
disembarking passengers. He has also done the special
handling work in respect of first class and business class
passengers. For the aforesaid work, the Petitioner has
been employed continuwously without any break for more
than 480 davs within a.period of 24 calendar months. He
was cuiploved continuously from 15-8-1991 till the date of
his termination on 1-6-1995. He was paid wages on daily
basis @) Rs. 32 perday. On 1-6-95 the [ Party/Management
introduced a contractor for cargo handling and flight
handling and the 1l Party/Manageent started payment of
wages to the Petitioner through the contractor instead of
directly as was done before, After introduction of the
contractor, the Petitioner waspaid consolidated wagesof
Rs. 1200 per month. The Petitioner objected to the
introduction of contractor and unilateral action of the
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11 Party/Management in changing the status of Petitioner
from direct labour to indirect labour to defeat the claim of
the Petitioner/Workman for permanency for which he is
entitled to. In view of the fact that the Petitioner had
completed more than the minimum requirement of 480
days within a period of 24 months, the 11
Party/Management knowing that the Petitioner is entitled
to permanency has brought in the middiemen system to
deprive the Petitioner/Workman of the benefit of Labour
welfare legislations. He was employed by the II
Party/Management through the contractor till 11-9-95 and
thereafter, he has been denied employment without any
reasons. Thereafter, he approached the
Respondent/Management several times to reinstate him
but the management refused to do so. The Petitioner was
terminated from service without any notice and solely
witha view to deny him the permanency and other labour
welfare benefits to which he is entitled to under the various
labour welfare legislations, The termination of the
petitioner w.e.f. 1-6-1995 is unsustainable in law, The
impugned termination of the Petitioner from service is
arbitrary, illegal and capricious. It anountsto retrenchment
within the meaning of section 2(oo) of the Industrial
Disputes Act, 1947. Further no notice or wages in lien
thereof. Nor any retrenchment compersation was paid to
the Petitioner before the termination of his service. Itisa
violation of Section 25N and 25F of the Industrial Disputes
Act, 1947, The respondent/Management is not justified in
refusing to confer permanency on the Petitioner, even
thoughthe work done by him was permanent and perennial
in nature. The Petitionerhas a blemishless record of service.
His last drawn wages is Rs. 1200/- PM. The permanent
employees of the Respondent/Management in the last
grade are being paid Rs. 14,000/- PM. It is, therefore prayed
that this Hon’ble Court may be pleased to pass an award
directing the Respondent/Management to reinstate the
Petitioner and regularise and absorb him in the services of
the Respondent/Management and pay him all past benefits
as was paid to the permanent workman with all other
consequent benefits including seniority, back wages etc,

3. The averments in the Counter Statement filed
by the II Party/Management, Singapore Airlines
Ltd. (hereinafier refers to as Respondent} are briefly as
follows :—

A Ground Handling Agreement was entered into
between M/s. Singapore Airlines and M/s. Air India in the
year 1988, which was renewed from time to time. The
Annexure B clause 4.2 of the agreement states that M/s.
Air India, the handling company shall provide service
personnel for handling baggage in the Respondent’s
aircrafts. Under above agreement, the Respondent is only
referred to as the ‘Carrier’ and Air India as ‘Handling
Company’. Occasionally, when there are over crowding
of passengers or arrival of baggage and if a personnel
provided by Air India for handling baggage failed to report

in time or absent, the Respondent will engage Casual
Labourers purely on temporary basis for clearance of
baggage, which will amount to an implied contractual
engagement. Neither the Petitioner/Workman nor similarly
placed persons claiming employment with the Respondent
has been engaged on regular basis. The Respondent do
not maintain any records relating to temporary/casual
engagements, since such engagements arise occasionally.
Such temporary engagement of Casval Labourers by the
Respondent occasionally will not vest any right on the
Petitioner/ Workman to claim benefits under Industrial
Disputes Act, 1947 alleging contravention of Section

'25F and 25N of the said Act. Temporary, contractual

engagements of Casual Labourers if at all will only fall
within the ambit of Section 2(o0) (bb) of the Industrial
Disputes Act, 1947, which is an exception to retrenchment.
Hence, the non-employment of the Petitioner/Workman
did not amount to retrenchiment and he cannot claim any
relief from the Respondent/Management under Industrial
Disputes Act, much less retrenchment compensation or
re-employment. Inasmuch as, personnel for handling
baggage for the aircrafts are provided by Air India, this
Respondent/Management is not liable to give employment
to the Petitioner. Neither the Petitioner nor similarly placed
persons before the authority were engaged in any vacancy
or post. There is no vacancy or post available with the
Respondent to offer employment to the Petitioner/Workman.
The claim of the Petitioner/Workman is stale barred by
laches and as such, the Petitioner is not entitied to seek
benefits under Industrial Disputes Act from the
Respondent. It is false to contend that the Petitioner joined
the services of the Respondent/Management on 15-8-%1in
the flight handling unit as a cargo assistant and flight
assistant and the same is denied. The Petitioner is engaged
occasionally to handle over crowding of passengers or
arrivalof baggage. Therefore, itis incorrect to state that
he was employed for the purpose of typing manifest,

. arranging and filing of documents and doing other works

allotted by the II Party/Management, it is denied that the
Petitioner had completed 480 days of continuous service
ina period of 24 calendar months from 15-8-91. Itisdenied
that a contractor was engaged by the Il Party/Management
from 1-6-935 for cargo handling and flight handling and the
Pelitioner is put to strict proof of the same. Even assuming
so. the Petitioner was engaged on a purely temporary and
casual basis to meet the exigencies as mentioned earlier
they will amount to an implied contract at the best. Hence,
such engagement falls within the definition of Section 2
{00) (bb) of Industrial  Disputcs Act, 1947 and the (
question of issvance of notice and illegal termination does
not arise much less retrenchment. The Petitioner has come
forward with his petition alleging non-employment of the
Respondent/Management with an ulterior motive and mala
ficd intention only to harass the Respondent for seeking

- monetary benefits. The alleged non-compliance of Section

25F and Section 25N of the Industrial Disputes Act, 1947
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are all untenable and cannot be sustained. There is neither
privity of contract nor nexus of employee and employer
relationship between the Petitioner and the management.
The averments by the Petitioner in his claim petition are-
neither sustainable on law nor on facts. It is denied that the
Petitioner’s last drawn wages was Rs. 1200 per month, It is
false and incorrect to state that the Petitioner had rendered
480 days of continnous service in a period of 24 calendar
months. The Petitioner was never engaged on a regular
basis. The claims are ail ill-founded misconceived, untenable
and consequently, the Petitioner is not entitled to any relief
much less reinstatement in service, back wages, continuity
of service attendant benefits. Hence. it is prayed that the
claim of the Petitioner may be dismissed,

4. When the matter was taken up for enquiry on
17-09-2002, the counsel for the I1 Party/Management alone
was present, neither the I Party nor his counsel on record
present. No oral or documentary evidence was let in on
cither side. After it was reported by the learned counsel for
the II Party/Management that they have no oral evidence
the evidence was closed and posted for arguments for the
counsel of either side. After the case has been adjourned
twice for advancing the arguments of leamed counsel on
either side and was taken finally on 10-10-2002, the counsel
- who appeared for the I Party/Management had advanced
his arguments and as the counsel for the 1 party was aot
present to advance his arguments, it was heid as no
arguments for! Party and-it was reserved for orders.

5. The point for my consideration is—

“Whether the action of the management of
Singapore Airtines Ltd., Chennai, in terminating the
services of the workman Sri D. M. Shankar with
effect from 1-6-1995 isjustified 7 If not, to what
relief is the workman entitled ?”

Point ;

It is the case of the Petitioner that he joined the
services of the Singapore Airlines Ltd. as a cargo assistant
and flight assistant on 15-08-1991 and he was illegally
denied employment w.e.f, 01-06-1995 and that he has been
employed continuously for more than 480 days within a
period of 24 calendar months and that he was not paid
retrenchment Compensation and he was not given any
notice in writing or wages in lieu of notice and hence such
termination s bad for non-compliance of Section 25F of
Industrial Disputes Act. The Respondent/Management
would contend that a ground handling agreement was
entered into between the Respondent and the AirIndia in
the year 1988 which was renewed from time to time and that
M/s. Airlndia, the Handling Company shall provide service
personnel for handling baggage in the Respondent’s
Aircraft and that occasionally when there are over crowding
of passengers or arrival of baggage and if personnel
provided by the Air India for handling baggage failed to

report in time or absent, the Respondent will engage
Casual Labourers purely on temporary basis for clearance
of baggage which would amount to an implied contractual
engagement and hence, the workman like Petitioner
have never been engaged on a regular basis and such
temporary engagement of Casual Labourers by the
Respondent occasionally will not vest any right on the
Petitioner/Workman to claim benefits under Industrial
Disputes Act alleging contravention of Section 25F of
Industrial Disputes Act. It is further alleged that the non-
employment of the Petitioner/Workman did not amownt to
retrenchment and he cannot claim any relief from the
management under the Industrial Disputes Act much less
retrenchment compensation or re-employment. 1t is also

alleged by the Respondent/Manageiment that the temporary

contractual agreement for Casual Labourers if at all will
only fall within the ambit of Section 2(00)(bb) of the
Industrial Disputes Act, 1947 which is.an exception to
retrenchment. Hence the Petitioner cannot claim any relief
from the Respondent/Manageiment inuch iess retrenchment
compensation or re-employment. In support of the
contention of the Respondent/Management in their Counter

Statement, a xerox copy of the ground handling agreement -

entered into between the Singapore Airlines and Air India
has been filed into Court, after furnishing a copy of the
same (o other side. It is not. disputed on the side of the
Petitioner. The Petitioner has not chosen to let in oral or
documentary evidence in support of his contention in the
Claim Statcinent. But, he has filed Xerox copies of a daily
permit dated 22-8-92, three days temporary pass dated
25-8-93 and six temporary passes issued by the Airport
Security Authority each for the period of three months, In
those documents, it is mentioned as temporary pass and
the Petitioner Sri D. M. Shankar was allowed in area of
Terminal Il Airport Cargo Complex for the work of Cargo

“Assistant under that temporary passes. Except these

documents, no other document has been filed by the
Petitioner in support of his contention in the Claim Statement
about his service as cargo assistant and flight assistant
under the Respondent/Management for the alleged period
from 15-08-91 to (1-06-1995. These temporary passes also
do not disclose that he was an employce under the
Respondent/Management Singapore Airlines. In the
Claim Statement also the Petitioner has not given any
particulars about the days he worked under Respondent/
Management as a cargo assistant and on other capacities
as,a workman. He has simply stated in his Claim
Statement that he has been employed continuously without
any break for more than 480 days within a period of 24
calendar months. Except filing the xerox copies of temporary
passes for a short period issued to him by the Bureau of
Civil Aviation Security for the period mentioned therein,
the petitioner has not proved his plea about his alleged

period of service under the respondent. For his averment -

in the Claim Statement that he attended the work mentioned
in the Claim Statement and that he worked ¢ontinuousty
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without any break for more than 480 days within a period
of 24 calendar months, he has not given any substantial
cvidence. ltis the specific contention of the Respondent
it the Counter Statement that the persons like the Petitioner
were engaged by the Respondent, Singapore Airlines Ltd.
as Casual Labourers purely on temporary basis for
clearance of baggage as and when occasion arises and
that the Respondent/Management used to engage Casual
Labourers on daily wage basis at the time of heavy amrivals
and departures of flights and such employment they used
to make on temporary basis and they never used to engage
thent continuously for a period of 240 daysin 12 calendar
mounths. So from these contentions of either parties, it can
be said that the allegation of the Petitioner that he had
worked for more than 480 days continuously within a period
of 24 calendar months is not correct, when the Petitioner
has raised this claim to avail the relief prayed for in the
claim petition from the Respondent/Management, he has
to prove his plea in the Claim Statement with acceptable
legal evidence that he had been employed continuously
without any break for more than 480 days within a period
of 24 calendar months, Thus, the Petitioner/Workman has
not discharged his burden, though the onus is on him to
prove that  hc had worked 480 days continuously in a
period of 24 calendar meonths. The Respondent in their
Counter Statement has stated that the Respondent/
Management emphatically denies that the Petitioner has
completed 240 days of continuous service ina period of 12
calendar months. The leamed counsel for the Respondent
had also argucd that the Petitioner has failed to prove with
acceptable legal evidence that he had worked for 240 days
ina period of 12 calendar months/480 days continuously
for a period of 24 calendar months. Hence, he cannot ask
for the relief of reinstatement into service as that of a
permanent workiman. He had also relied upon a decision of
Supreme Court reported as 2002 Factories Journal Report
Vol. 10 pg-397 between Range Forest Officer and 8. T.
Hadimani. In that case the Supreme Court has hetd that
“since the claim of the workman that he had worked for 240
days was denicd by the Management, it is for the werknan
to lead evidencce to show that he had in fact, worked for 240
days and that in the absence of proof of receipt of saliry or
wagcs for 240 days or order or record of appointment or
engagement for that period. it cannot be concluded that
the workman had in fact, worked for 240 days and the onus
is on the workman to prove the claim with sufficient records
and micre an affidavit is not sufficient.” The decision of the
Supreme Court in this casc is quite applicable to the present
casc also. [11s further argued by the leamed counsel for
the Respondent that the averment in the Counter Statement
of the Respondent to that effect that the Respondent/
Management had entered into ground handling agreement
with Air India and in pursuance of the same. Air India has
taken care of the ground handling work, which the Petitioner
was said to have attended as cargo assistant, and the same
has not been denied by the Petitioner. Though the period

of work alleged by the Petitioner in his Claim Statement has -

been emphatically denied in the Counter Statement of the
Respondent/Management, the Petitioner has not chosen
to prove his alleged period of service with acceptable legal
oral or documentary evidence. It is further argued by the
leamed counsel for the Respondent that the people like
the Petitioner/Workman have been engaged as a casual
employees at the time of exigencies to meet the requirement
or personnel for handling baggage for aircrafts during the
periodof over crowding of passengers or arrivat of baggage
and the personnel provided by Air India for that work failed
to report in time or remains absent. This has not been
disputed by the Petitioner as incorrect or false, The learned
counsel would further contend that such casual
employment would amount to only implied contractual
agreement, which squarely comes under Section 2 (00)

* (bb) of Industrial Disputes Act, 1947 whicl: is an exception

to retrenchment and hence there was no retrenchment in
the case of the Petitioner’s non-employment and he cannot
claim any relief from the Respondent/Management under
the Industrial Disputes Act, 1947 and that he cannot claim
retrenclunent compensation or re-employment. He would
further argue that mere pleadings of the Petitioner in lis
Claiin Statement that e was employed under the
Respondent/Management for a particular periad is not
siffice and as per the decision of Madras High Court in a
case reported as 2001 4 LLN 903 the Petitioner has to prove
the pleadings by letting sufficient evidence. In the above
cited case, the Hon’ble High Court of Madras has held that
“the atlegation which was not pleaded and even if evidence
is adduced in that regard cannot be examined because the
other side had no notice of it and if such evidence is
entcrtained it would tantamount to granting unfair
advantage to the party who had not pleaded his case
properly”. So from this, it is seen that argument advanced
by the leamed counsel for the Respondent/Management
can be accepted as correct as there is no evidence (o show
in this case. on the side of the Petitioner. that he hias been
employved under the Respondent/Management Singapore

Airlincs and was in continuous employment for more than

480 days ina period of 24 calendar months, So, from all
these things, it is seen that the  Petitioner cannol ask for
reinstatement in service, From the available evidence, itis
seen that the Petitioner was engaged only as a casuals
workman by the Respondent/Management as and when
occasion arises. So by the very nature of the employment
of the Petitioner, he has no assurance that he would be
employed by the Respondent/Management for any
specified duration. The persons like Petitioner temporary
employment could not be for any period for which they
can look forwardto assured work from the employer. Itis

held by the High Court of Madras in a case reported as

20013 LLN 807 between L & T MCNEIL LTD. MADRAS
and PRESIDING OFFICER, MADRAS LABOUR COURT
AND ANOTHER that *casual workmen have only to repont
each day and hope that employment would be provided to

ed e ' TR
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them on that day. Their not going to the place of employer
will not result in any penalty as they are not assured of
work daily. This kind of employment, therefore, cannot be
treated on par with .he temporary and permanent
employment. The employers aré ot bovnd to provide work
to casual wotkmen unless they choose to and there is work
for the day. Directing reinstatement of casual workman who
had worked as such, for a relatively short period of time,
would only mean that their names would once again be
included in the list of casual workmen putting them in the
same position they were earlier, where they would oaly
report for the employment with the hope being providing
with the work and no more.” This observation of the High
Court of Madras in the above cited case is applicable to
the facts of this case also.

6. The learned counsel for the Respondent/
Management had argued that the Petitioner has not at all

pleaded in the Claim Statement that prior to the termination

he had worked for 240 days continuously but it is hisplea
that he had worked 480 days in 24 calendar months and the
same also has not been proved and that the Petitioner is
notentitled for any permaneni employment. Since he was
engaged only as a casual worker as and when required
due to the exigencies, the question of termination does
not arise and hence they are not entitied to the relief of
reinstatement also as a permanent employee of
Respondent/Management.

7. On the basis of the available materials in this case,
the argument advanced by the learned counsel for the
Respondent/Management can be accepted as correct,
Unier such circumstances, it can be concluded, that there
is no question of termination of the service of the Petitioner
by the Respondent/Management and the non-employment
of Petitioner does not amouni to any retrenchment. Hence,
it can be concluded that the non-employment of the
Petitioner/Workman Sir D.M. Sharikar by the Respordent/
Management, Singapore Airlines Ltd. Chennai is
justified and hence the concerned workman is not
entitled to any relief. Thus, the point is answered
accordingly.

8. In the result, an Award is passed holding that the
I Party/Workman SriD. M. Shankar is not entitled for any
relief. No Cosl.

(Dictated to the Stenographer, transcribed and
typed by him, corrected and pronounced by me in the
open court on this day the 20th November, 2002.)

Witness Examined ;—
On citherside : None -
Exibits marked :—
On eitherside :  Nil
K. KARTHIKEYAN, Presiding Offices
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New Delhi, the 11th December. 2002

8.0. 32—Inpursuance of Section 17 of the Industrial
Dispute Act, 1947 (14 of 1947), the Central Government
hereby publishes the award (Ref. No. 687/2001) of the
Central Government Industrial Tribunal, Chennai now as
shown in the Annexure in the Industrial Dispute between
the employers in relation to the managément of Singapur
Airlines Ltd., and their workman, which was received by
the Central Government on 9-12-2002.

[No.L.- 11012/2/99—111(0—1)1
S. S. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
* TRIBUNAL-CUM-LABOUR COURT,
_ CHENNAI

Wednesday, the 20th November, 2062
PRESENT : K. KARTHIKEYAN, Presiding Officer
INDUSTRIAL DISPUTE NO. 687/2001

(Tamil Nadu Principal Labour Court
CGID. No.325/99)

(ln the matter of the dispute for adjudication
under clause (d) of Sub-section (1) and Sub-section 2 (A)
of Section 10 of the Industrial Disputes Act, 1947
(14of 1947), between the Workman Sri 8. George and the
Managing Director, Singapore Airlines Ltd., Chennai.)

A

BETWEEN
Sri S, George IPalty/Woxknmn
AND
The Managing Director, II Party/ Management
Singapore Airlines Ltd.,
Chennai.
APPEARANCE:
For the Workunan ;. M/s. V. Prakash & _
P. Ramkumar & A, Lakshmi,
Advocates. :
For the Management -Ms, King & Partridge,
Advocate.
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The Govt. of India, Ministry of Labour in exercise of

Sub-scetion 2(A) of Section 10 of Industrial Dispute
Act, 1947 (14 of 1947), have referred the coticerned
dispute for adjudication vide Order No. L-11012/2/99/
IR (CM-I) dated 18.05.1999,

This reference has been made earlier to the Tatnil -

Nadu Principal Labour Court, Chermnai. where It was taken
oufile as CGID. No. 325/99. When the matter was pending
enquiry in thay Labour Court. as per the orders of the Central
Government, Ministry of Labour this case has also been
transferred from the file of Tamil Nadu Principal Labour
Court to this Tribunal for adjudication. On reteipt of

records from that Principal Labour Court, this case has

been taken on file as LD, No. 687/2001 and nolices were
sent to the counsel ou record on either side, informing
them about the transfer of this case to this Tribunal, with 4
direction to appear before this Tribunal on 16.10.2001 with
their respective parties and to prosecute this case
further. Accordingly. the leamed counsel on either side

slong with their respective parties have appeared and

prosecuted this case. The Claim Statement of the | Party/
Workman and the Counter Statement of the II Pariy/
Management were filed. when this matter was pending
before the Tamil Nadu Principal Labotr Courtitself.

Upon perusing the Claim Statement. Cotitter
Statement. the other material papers on record, after hearing
the arguments advanced by the learned counsel for the II
party/Management and this matter having stood over till
this date for consideration, this Tribunal has passed the
fedionwving  — ’

AWARD

The Industrial Dispute refetred to in the above order
ol reference by the Central Govt. for adjudication by this
Tribunal is as follows,—

“Whether the action of the management of
M/s. Singapore Airlines Ltd.. Chennai, in
ferminating the service of  Sri S. George from

05-03-98 is justified ? 1f not. to what relief the
workman is entitted”

2. The averments in the Claim Statement filed by the
I Party/Workinan Sri S. George (hereinafier refers to as
Petitioner) are briefly as follows:-—

The Pctitioner has been working in the Madras
Alrport cmploved by Ms, Singapore Airtines Ltd. I1 Party/
Management (hereinafter refers to as Respondent ) for
deing the work relating to both passenger and cargo
transport. He doces the work of wheel chair assistance for
hindicapped passengers. assistance in the ticket checking
cowter for taking the baggage, putting the baggage tag
onand putting them on conveyor belt and €nsuring proper
movenent of these articles on the conveyor belt and
thereaficr removing the same from the Conveyor belt and
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doing the baggage make up i ¢. ensuring broperioading of
these baggage into the containers. He has aiso done the
ground duties i.¢. ramp work, high loading and buk loading
and when the flight lands, he does the break up of the
baggage and ensuring that {iiey are loaded into the
contalners for £7°Cume o be picked up by disembarking
PasSengers . He has also done the special handling work in
respect of first class and business ciass passengers. With
regard to cargo flights he did loading and off ioading and
palietising, Forthe aforesaid work, the Petitioner has been
employed €ohtinuously without any break for more
that) 480 days within a period of 24 calendar months.
He was employed continuously fromn the year 1992 il the
dae of his termination. On 2-5-98 a notice by the
petitioner and othet sidhilarly placed workmen was issued
through a counsel to the II Party/Management M/s.
Singapore Airlines Ltd. seeking that the Petitioners may be
inade permanent and the management should not attempt
to bring in a contractor in a relationship that was hitherto
direct. Then, when the Petitioner along with similarly placed
workitien reported fordyty on 4-5-98, Mr. Lim Thong Cheng
the Statioh Manager and Mr. Srinivasan the Assistant
Statlon Manager of the [1 Party/Management at Anna
International Airport, Chennai, called the workmen into
the Station Manager's cabin locked the door and scolded
the workmen for having gone to the lawyer and thereafter
took away. the temporary passes issued to them by the
Bureau of Civil Aviation Authority, Chennai. Thereafter,
they were asked to go out. This was done after they had
coiipleted their work for the departure of the Singapore
Aitliries flight. They were kept inside the Manager’s cabin
froti 00.00 hours td 02.00 hours on the night of 4th/5th
May. 1998. The workers were during that time asked either
to sign oi the contract agreeing to work under the
contractor or failing which it was said that their services
stood terminated. Significantly, Mr. Rosaiah, S/o. Mr.
Devaiyah employed by the Il Party/Management from 1993
who was not one of the workmen involved in the notice
was given back his temporary pass issued by the Burean
of Civil Aviation Security, Chennai. Mr. Somu and Mr.
Anantharaman did not attend the work on 4-3-98 and hence
their passes were not taken. However, when the Petitioner
reported for duty on the next day i.e. on 05-05-98 he was
denied employment by the I Party/Management. Thus,
the Petitioner and siniilarly placed workmen were terminated
from service without any notice and solely with a view to
victimise the Petitioner for claiming permanency and other
labour welfare benefits to which he is entitled to under the
various labour welfare legislations. Immediately thereafter
on 5th May, 1998, a lawyer's notice was issued to the
Singapore Airlines and various other officials including
Mr. Lim Thong Cheng and Mr. Srinivasan objecting to the
Petitioner's termination and the termination of service of
similarly placed workmen like the Petitioner in the
circumsiances done and seeking reinstatement with all
consequential benefits including permanency and by
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mentioning that they have comunitted unfair Jabouy practice.
A reply was issued on behalf of the management through
their counsel on 19-5-98. In that reply, the termination of
the Petitioner and others from service had not been denied.
Then the Petitioner raised an industrial dispute under
Section 2A of the Act before the Assistant Labour
Comumissioner (Central) Chennai. The impugned termination
of the Petitioner from service w.e.f. 5-5-98 is arbitrary, ilicgal,
capricious and whimsical. The Petitioner has been

victimised for trying to assert his rights conferred on him

under various labour welfare legislations. The action of
the Respondent in terminating the Petitioner amounts to
retrenchment within the meaning of Section 2 (00) of
Industrial Disputes Act, 1947. The Respondent has not
complied with the conditions precedent mandated under
section 25F of the Act. The action of the Respondenit in
seeking to introduce contract labour system in a
relationship which was hitherto direct amounts to changing
the service conditions for which statutory notice under
Section 9A had notbeen given. It is an offence as per the
provisiens of Industrial Disputes Act, 1947. The
Respondent/Management is net justified in refusing to
confer permanency on the Petitioner and similarly placed
workmen even though they had been working continuously
for avery long period of time. The action of the Respondent/
Management is in violation of Article 21 of Constitution of
India. The last drawn wages of the Petitioner was Rs 1050/~
p.m. The permanent employees of the Respondent/
Management in the 1ast grade are being paid Rs. 14, D00/-
p-m. Hence is, therefore prayed that this Hon’bie Court
may be pleased to pass an award directing the Respondent/
Management (o reinstatc the Petitioner and regularisc and
absorb him in the services of the Respondent/Managemeni
and pay him all past benefits rs was paid {o the permanent
workman with all other consequent benefits including
seniority, back wages etc.

3. The averments in the Counter Statement filed by
the II Party/Management, Singapore Airlines Ltd.
(hereinafter refers to as Respondent) are bneﬂy as
follows :—

A Ground Handling Agreement was entered into
between M/s, Singapore-Airlines and M/s. Air Indiain the
year 1988, which was renewed from time to time. The
Annexure B clause 4.2 of the agreement states that M/s.
Air India, the handling company shall provide service
personnel for handling baggage in the Respondent’s
aircrafis. Under above agreemant, the Respondent is only
referred te as the “Carrier’ and Air India as "Handling
Company’. Occasionally, when there are over crowding of
passengers or arrival of baggage and if a personnel provided
by Air India for handling baggage failed to report in timne or
absent, the Respondent will engage. Casual Labourers
purely on temporary basis for clearunce of baggage, which
will amount to an implicd contractual engagement. Neither
the Petitioner/Workman nor similarly placed persons
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claiming employment with the Rcspondenl. has beeu
engaged on regular basis. The Respondent do not maintain
any records relating to tcmporaxy/casua! engagements,
since such engagements arise occasionally. Such terpporary
engagement of Casual Labourers by the Respondent
occasionally will not vest any right on the Petitioner/-
Workman to claim benefits under Industrial Disputes Act,
1947 alleging contravention of Section 25F and 25N ofthe
said Act. Temporarv contractual engagements p,f Casual
Labourers if at all will only €311 within the ambit of Section
2 {00) (bb) of the Industrial Disputes Act, 194'1 whichisan
exception to retrenchment. Hence, the non- empioyment of
the Petitioner/Workman did not amoynt tg retrenchmens,
and he cannot claim any relief from the Respondent/,
Management under Industrial Disputes Act, much less -
retrenchment compensation or re-employmem Inasmuch -
as. personnel for handling baggage for the aircrafts are.
provided by Air India, this RespondenUManqgement is '
not liable to give employment to the Petitioner. Neither the -
Petitioner nor similarly placed persons befor; the authonty
werc engaged in any vacancy or post. There is no vacancy
ar post available with the Respondent to offer employment,_
to the Petitioner/Workman. The claim of the Petitioner/
Workman is stale barred by’ lac'ies and as such, 'thé
Petitioner is not entitled to seek henefits under Industrial
Disputes Act from the Respotren:. 1t is false to c_onte_nd
that the Petitioner joined the services of the Respendent/

Management for doing the work ¢.latin g‘to botllpaSsenger C

and cargo transport. The Peiitioner was engagcd
occasionally to handle over crewding: of passengers or -
arrival of baggage. Therefore, it iz incorrect to staté that he
was given duties as a loader to load the baggagé in the
aircraft and he was ask ed to work for ba ggakc identification.’
M/s. Air India who is the handling company provides
personnel for handling baggage of the Respondent dircrafis.
There is no nexus of employer and employee reiatisnship
between the Petitioner and Respondenl/ManagemenL The
Petitioner cannot maintain the industriat dlspme m the
absence of any positive proof of employcr—empjoyee
relationship between him and the Resﬁondent/Manag

and hence. it is liable to be dismisséd in jimini. Itis ed .
that the Petitioner had completed 480 days of contituous’™
service in a period of 24 caléndar months from the year
1992. It was purely on a temporayy basis; casual tp meetthe -
exigencies as mentioned earlier which will amouatto an:
implied contract at the best. Hence, such engagemen falis:
within the definition of Section 2 {00) (bh) of : [ndlstnal
Disputes Act, 1947 and the question of isguance of mtice -
and illegal termination.does not agise much lessy
retrenchiment. The Petitioner bas come forward with his:
petition alleging non-employment of the Respordent/ ..
Management with an ulterior imotive and malafidgintention :
only to harass the Respondent for segking inongtary.
benefits. The alieged non-compliance of Section 25F and;
Scction 25N of the Industrial Disputes Act, 1947 ae all
untenable and cannot be sustained. The Petitioner’s
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counsel’s notice dated 2-5-98 was suitably answered by
the Respondent’s counsel’s reply dated 19-5-98. The
allegations in the Claim Statemem about the alleged
occurrence on 4-5-98 in the Station Manager’s cabin arc
denied as false. The notice dated 5-5-98 was suitably
answered by the reply notice dated 5-6-98 issued through
the counsel of the Respondent. The alleged termination of
the services of the Petitioner and similarly placed persons
does not amouni 10 unfair labour practice. There is no
illegal or natafide termination of service of the Petitioner,
since he was employedonly on a casual basis. The question
of violation of Section YA of the Industrial Disputes Act,
1947 does not arise in the facts and circumsiances of the
case. Since the Petitioner was engaged on casual basis as

and when exigency arose, the question of paying monthly -

wages does not arise at all. The claims are all ill-founded,
misconceived, untenable and consequently, the Petitioner
is not entitled to any relief much less reinstatement in
service, back wages, continuity of service attendant
benefits. Hence, it is prayed that the claim of the Petitioner
may be dismissed.

4. When the matter was taken up for enquiry on
17409-2002, the counsel for the IT Party/Management alone
was present, neither the 1 Party nor his counsel on record
present. No oral or documentary evidence was ket in on
either sidle. After it wasreported b the learned counsel for

the 11 Party/Managiement that they huve no oral evidence,

the evidence was closed and posted for arguments for the
counsel on other sidc. Lfisr the case has been adjurmed
twice far advancing the arguments of learned counsel on
cither side and was 1aken finally on 10-10-2002, the counsel
who appeared for the 1i Party/Management had advanced
his arguments and as the counsel for the [ Party was not
present to advance his arguments, it was held as no
arguments for 1 Party and it was reserved for orders.

5. The point for 11y consideration is —

“Whetler the action of the management of M/s.
Simgapore Alrlines Lid., Chennat, in tenininating the
service of Sri S.George from (05-03-98 is justified? If
not, to what relief the workman is entitled?”

Point ;—-

It is the case of the Petitioner that he joined the -

services 0f the Singapore Airines Ltd. for doing the work
relating ta both passenger and ‘argo transport and he was
illegally denied employment w.e.). 05-05-98 and that he has
been employed continuously for more than 480 days within

a period of 24 calendar months and that he was not paid

retrenchiment compensation and he was not given any
notice in writing or wages in lieu of notice and hence such
terminatiion is bacl for non-compliance of Section 25F of
Industrial D¥sputes Act. The Respondent/Management
would ciontend that a grourd hundling agreement was
entered i nto between the Respondent and the Air India in
the year | 988 which was renewed from time 1o titne and that

4
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M/s. Airindia, the Handling Company shall provide service
personnel for handling baggage in the Respondent’s
Aircraft and that occasionally when there are over crowding
of passcngers or arrival of baggage and if personnel
provided by the Air India for handling baggage failed to
report in time or absent, the Respondent will engage Casual
Labourers purely on temporary basis for clearance of
baggage which would amount to an implied contractual
engagemeni and hence, the workman like Petitioner have
ncver been engaged on a regular basis and such temporary
engagement of Casual Labourers by the Respondent

. occasionally will not vest any right on the Petitioner/

Workman to claimbenefits under Industrial Disputes Act
alleging contravention of Section 25F of Industrial Disputes
Act. It is further alleged that the non-employment of the
Petitioner/Workman did not amount 1o retrenchment and
he cannot claim any relief from the management under the
Industrial Disputes Act much less retrenchment
compensation or re-employment. It is also alleged by the
Respondent/Management that the temporary contractual
agreement for Casual Labourers if at all will only fall within
the ambit of Section 2 (00) (bb) of the Industrial Disputes

" Act, 1947 which is an exception to retrenchment. Hence

the Petitioner cannot claim any relief from the Respondent/
Management much less retrenchment compensation or re-
employment. In support of the contention of the
Respondent/Management in their Counter Statement, a
xerox copy of the ground handling agreement entered into
between {he Singapore Airlines and Air India has been
filed into Court, after furnishing a copy of the same 1o
other side. It is not disputed on the side of the Petitioner.
The Petitioner has not chosen to let in oral or documentary.
evidence in support of his contention in the Claim Statement
Except raising a plea in the Claim Statement that a notice
was sent through his counsel to the Respondent/
Management and a reply has been received for the same
from the counsel for the Respondent/Management, no
evidence either oral or documentary has been let in, in
support of that version. Apart from that there is absolutely
no oral or documentary evidence on the side of the
Petitioner’Workman to prove his alleged continuous service
directly under the Respondent/Management. As per the
contention of the Respondent/Management, no evidence
worth considering has been let in by the Petitioner to show
that there was employer-employee relationship existed
between the Respondent/Management and the Petitioner/
Workiman. In the Claim Statement also, the Petitioner has
not given any particulars about the days he worked under
Respondent/Management in respect of the work relatmg
to both passenger and cargo transport and on other
capacities. as a workman. He has simply stated in his Claim
Statement that he has been cinployed continuously
without any break for more than 480 days within a period
of 24 calendar moriths. For his averment in the Claim
Statement that he attended the work mentioned in the Claim
Statement and that he worked continuously without any
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break for more than 480 days within a period of 24 calendar
months, he has not produced |any substantia? evidence . It
is the specific contention of the Respondent in the Counter
Statement that the persons like the Petitioner were engaged
by the Respondent, Singapqre Airlines Lid. as Casual
Labourers purely on tempo rary basis for clearance of
baggage as and when occasion arises and that the
Respondent/Management| used to éngage Casual
Labourers on daily wage basis at the time of heavy arrivals
and departures of flights and $uch employment they used
to make on temporary basis and they never used to engage

them continuously for a period of 240 daysin 12 calendar

months. So from these contenlions of either parties, it can
be said.that the allegation of the Petitioner that he had
worked for more than 480 days continuously within a period
of 24 calendar months is not correct. When the Petitioner
has raised this claim to avail the relief prayed for in the
claim petition from the Resp dent/Management, he has
to prove his plea in the Claim|Statement with acceptable
legal evidence that he had been employed continuously
without any break for more 480 days within a period
of 24 calendar months. Thus, the Petitioner/Workman has
not discharged his burden, though the onus is on him to
prove that he had worked 480 days continuously in a period
of 24 calendar months. The R}:spondenl in their Counter
Statement has stated that the | Respondent/Management
emphatically denies that the Petitioner has completed 240
days of continuous service in a period of 12 calendar
months. The learned counsel for the Respondent had atso
argued that the Petitioner has failedto prove withacceptable
legat evidence that he had worked for 240 daysin aperiod
of 12 calendat months/480 day)| continuously for a period
of 24 calendar months. Hence, he cannot ask for the relief
of reinstatement inte service as that of a permanent
workman. He had also relied upon a decision of Supreme
Court reported as 2002 FACTORIES JOURNAL REPORT
Vol 100 pg.397 between RANGE FOREST OFFICER and
S.T. HADIMANL. In that case the Supreme Court has held
that “since the claim of the workman that he had worked
for 240 days was denied by the Management, it is for the
workman to lead evidence to show that he had in fact,
worked for 240 days and that in the absence of proof of
receipt of salary or wages for 240 days or order or record of
appointment or engagement for that period, it cannot be
concluded that the workman had in fact, worked for 240
days and the cnus is on the workman to prove the claim
with sufficient records and mere an affidavit is not
sufficient.” The decision of the Supreine Court in this case
is quite applicable to the present case also. It is further
argued by the learned counsel for the Respondent that the
averment in the Counter Statement of the Respondent to
that effect that the Respondent/Management had entered
into ground handling agreement with Air India and in
pursuance of the same. Air India has taken care of the
ground handling work, which the Petitioner was said to
have attended the work relating to both passenger and

cargo transport, and the same has not been. denied by the
Petitioner. Though the period of work alleged by the
Petitioner in his Claim Statement has been-emphatically
denied in the Counter Statement of the Respondent/

- Management, the Petitioner has not chosen to prove his

alleged period of service with acceptable legal oral or
documentary evidence. It is further argued by the leamed
counse! for the Respondent that the' people like the

Petitioner/Workman have been engaged as casual ‘

employeesat the time of exigencies to meet the requirement
or personnel for handling baggage for aircrafts during the
period of over’ crowding of passengers or arrival of
baggage and the personnel provided by Air India for that
work failed to report in time or remains absent. This has not
been disputed by the Petitioner as incorrect or.fa¥e. The
learned counsel would further contend that such casual
¢mployment would amount to only implied contractual
agreement, which squarely comes under Section 2 (00)
(bb) of Industrial Disputes Act, 1947 which isan exception
to retrenchment and hence there was no retrenchment in
the case of the Petitioner’s non-cmployment and he cannot
claim any relief from the Respondent/Management under
the Industrial Disputes Act, 1947 and that he cannot claim

retrenchinent compensation or re-empl oyment. He would |

further argue that mere pleadings of theé Petitioner in his
Claiin Statement that he was cmployed under the
Respondent/Management for a particular period is not
suffice and as per the decision of Madras High Courtina
casereported as 2001 4 LLN 903 the Petitioner has to prove
the pleadings by letting sufficient evidence. In the above
cited case. the Honble High Court of Madras has held that
“the allegation which was not pleaded and even if evidence
is adduced in that regard cannot be examined because the
other side had no notice of it and if such evidence is
entertained it would tantamount to’ granting unfair
advantage to (he party who had not pleaded his case
properly”. So from this, it is seen (hat argument advanced
by the learned counse! for the Respondent/Management
can be accepted as correct as there isno evidence to show
in this case, on the side of the Petitioner, that he has been
employed under the Respondent/Management Singapore
Airlincs and was in continuous employment for more than
480 days in a period of 24 calendar months. So, from all
these things, it is seen that the Petitioner caunot ask for
reinstatcinent in service. From the available evidence, itis
seen that the Petitioner was engaged only as a casual

workman by the Respondent/Management as and when _

occasion arises. So by the very nature of the employment

‘of the Petitioner, he has no assurance that he would be

employed by the Respondent/Management for any
specilied duration. The persons like Petitioner temporary
employment could not be for any period for which they
can look fonward to assured work from the employer. lt is
held by the High Court of Madras in a case reported as
2001 3 LLN 807 between L & T McNEIL LTD. MADRAS
and PRESIDING OFFICER. MADRAS LABOUR COURT



62 ' THE GAZETTE OF INDIA : JANUARY 4, 2003/PAUSA 14,1924

[Parr [E—Sec. 3(ii)]

AND ANOTHER that “casual workien have only to report
each day and hope that employment would be provided to
thein on that day. Their not going to the place of empioyer
will not resuit in any penaity as they are not assured of
work daily. This kind of employment, therefore, cannotbe
treated on par with the temporary and permanent
elployment. The employers are not bound to provide work
10 casual workmen unless they choose to and there is «
work for the day. Directing reinstatement of casual workman
who had worked as such, for a relatively short period of
time. would only mean that their names would once again
be included in the list of casual workmen putting them in
the saine position they were earlier, where they would only
report for the employment with the hope being providing
with the work and no more.” This observation of the High
Court of Madras in the above cited case is applicable to
the facts of this case also.

6. The learncd counsel for the Respondent/
Management had argued thai the Petitioner has not at all
pleaded in the Claini Statement that prior to the termination
he had worked for 240 days centinuousiy but it is his plea
that he had worked 480 days in 24 calendar months and the
same also has not been proved and that the Petitioner is
not entitied for any perntanent employment. Since he was
engaged only as a casual worker as and when required due
to the exigencies, the question of termination does not
arise and hence they are not entitled to the relief of
reinstatement alse as a permanent emplovee of the
Respondent/Management.

7. On the basis of the available materials in this case, .
the argument advanced by the lcamed counsel for the
Respondent/Management can be accepted as correct,
Under sucli circumstances. it can be concluded that there
is no question of terimination of the service of the Petitioner
by the Respondent/Management and the non-employment
of the Petitioner docs not amount to any retrenclunent.
Hence, it can be conchided that the nen-cmployment of
the Petitioner/Workman Sri 8. George by the Respondent/
Management. Singapore Airlines Lid.. Chennai, is justified
and hence the concerned workman is not entitled Lo any
relicf. Thus, the point is answered accordingly.

8. In the result, an Award is passed holding that the
[ Party/Workman Sri $. George is not entitled for any relief.
No Cost.

{Dictated to the Stenographer. transcribed and typed
by hini. corrected and pronounced by me in the open court
onthis day the 20th November, 2002.)

K. KARTHIKEY AN, Presiding Officer

Witnesses Examined.:-

O etther side: None-
Exhibits marked:-

On: either side : Nil
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T, H. T, 1R afen

New Delhi, the 11th December, 2002

S.0. 33.—In pursuance of Section 17 of the
Industrial Disputed Act, 1947 (14 of 1947), the Centrai
Govemnment hereby publishes the award (Ref. No. 686/
2001) of the Centrai Government Industrial Tribunal,
Chennai now as shown in the Annexure in the Industrial
Dispute between the cmployers in relation to the
manageément of Singapur Airlines Ltd. and their workman,
which was received by the Central Government on
9-12-2002

[No.L-11012/3/99-R (C-1)]
5. 5. GUPTA, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL CUM-LABOUR COURT, CHENNAI

Wednesday, the 20th November, 2002

PRESENT
SHR! K. KARTHIKEYAN,
PRESIDING OFFICER

INDUSTRIAL DISPUTE NO. 686/2001
( Tamil Nadu Principal Labour Court CGID. No. 324/99)

{In the matter of the dispute for adjudication under
clanse (d) of Sub-section (1) and Sub-section 2(A) of Section
1t) of the Industrial Dispute Act, 1947 (14 of 1947), between
the workman SriN. Gunasekar and the Managing Director,
Singapore Airlines Ltd. Chennai.)

BETWEEN
1 Party/ Workman
AND

Sri N. Gunasekar

The Managing Director,
Singapur Airlines Ltd.
Cheinai.

11 Party/Management
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APPEARANCE
For the workman : M/sV.Prakash &
P. Ramkumar &
A La!;shxnj Advocates
For the Management : M/sKing & Partridge,
Advocate

The Govt. of India Ministry of Labour in exercise of
powers conferred by clause (d) of sub-section (1) and sub-
section 2(A) of Section 10 of Industrial Dispute Act, 1947
(14 of 1947), have referred the concemed dispute for
adjudication vide Order No. L. 11012/3/99/IR ( CM-I)dated
18-5-1909.

This reference has been made earlier to the Tamil
Nadu Principal Labour Court, Chennai, where it was taken
on file as CGID. No. 324/99. When the matter was pending
enquiry in that Labour Court, as per the order of the Central
Government. Miaistry of Labour this case has also been
transferred from the file of Tamil Nadu Principal Labour
Courtto this Tribunal for adjudication. On receipt of records
from that Principal Labour Court, this case has been taken
on file as 1.D. No. 686/2001 and notice were sent to the
counsel on record on either side, informing them about the
transfer of this case of (his Tribunal, with a direction to
appear before this Tribunal on 16-10-2001 with their
respective parties and to prosecule this case further.
Accordingly. the leamed counsel on either side along with
their respective parties have appeared and prosecuted this
case. The claiin Statement the I Party/ Workman and the

counter statement of the 1 Party/ Management were filed, -

when this matter was pending before the Tamil Nadu
Principal Labour Court i(self,

Upon perusing the claim statement, counter
statement, the other material papers on record, after hearing
the arguments advanced by the leamed counsel for the 11
Party/Management.and this matter having stood over till
this date for consideration, this Tributtal has passed the
following: -
AWARD

The [ndustrial Dispute referred to in the above
order of reference by the Central Govt. for adjudication by
this Tribunal is as follows: -

“Whether the action of the management of Mys.
Singapore Airlines Ltd., Chennai, in terminating the service
of Sri N.Gunasckar from 05.05.98 is justified or not? If not
justified. to what relief the workman is entitled?”

2. The averments in the Claim Sl:)telllellt filed
by the | Party/Workinan Sri N.Gunasckar (hereinafter refers
(0 as Petitioner) are briefly as follows:-

The Petitioner has been working in the Madras
Airport employed by Ms. Singapore Airlines Ltd. IT Party/
Management (iereinafter refers (o as Respondent) for doing

the work relating to both passenger and cargo trahsport.
He does the work of wheel chair assistance for handicapped
passengers, assistance in the ticket checking counter for
taking the baggage, putting the baggage tagon and putting
them on conveyor belt and ensuring proper movement of
these articles on the conveyor belt and thereafter removing
the same from the conveyor belt and doing the baggage
make up i.e. ensuring proper loading of these baggage into
the containers. He has also done the ground duties i.e.
ramp work, high loading and bulk loading and when the
flight lands, he does the break up of the baggage and
ensuring that they are loaded into the containers for the
saine to be picked up by disembarking passengers . He has
also done the special handling work in respect of first cldss
and business class passengers. With regard to cargo flights
he did loading and off loading and palletising. For the

.aforesaid work. the Petitioner has been employed

continuously without any break for more than 480 days
within a period of 24 calendar months. He was employed
continuously from the year 1992 till the date of his
termination. On 2-5-98 a notice by the Petitioner and other
similarly placed work men was issued through a counsel to
the 1l Party/Management M/s. Singapore Airlines Lid.
secking that the Petitioners may be made permanent and _
the management should not attempt to bring in a contractor
in a relationship that was hitherto direct. Then, when the
Petitioner along with similarly placed workmen reported
for duty on 4.5.98, Mr. Lim Thom Cheng the Station
Manager and Mr. Srinivasan the Assistant Station Manager
of the It Party/Management at Anna International Airport,
Chennai. called the workmen into the Station Manager’s
cabin locked the door and scolded the workmen for having
gone (o the lawyer and thereafter took away the lempoi‘ary
passes issued to them by the Bureau of Civil Aviation
Authority, Chennai. Thereafter, they were asked to go out.
This was donc after they had completed their work for the
departure of the Singapore Airlines flight. They were kept
inside the Manager's cabin from 00.00 hours to 02.00 hours
on the night of 4th/5th May, 1998. The workers were duting
that time asked either to sign on the contract agreeing to
work under the contractor or failing which it was said that
their services stood terminated. Significantly, Mr. Rosatah,
S/o. Mr. Devaiyah employed by the 1 Party/Management
from 1993 who was not one of the workmen involved inthe
notice was given back his temporary pass issued by the
Burcau of Civil Aviation Security, Chennai. Mr. Somu and
Mr. Anantharaman did not attend the work on 4.5.98 and
hence their passes were not taken. ‘However, when the
Petitioner reported for duty on the next dayi.e. on 05.05.98
he was denied employment by the Il Party/Management.
Thus, the Petitioner and similarly placed workmen were
terminated from service without any notice and solely with
a vicw lo victimise the Petitioner for claiming permanency
and other labour welfare benefits to which he is entitfed to
under the various labour welfare legislations.. Immediately
thereafter on 5th May, 1998, a lawyer’s notice wasissued
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to the Singapore Airlines and various other officials
including Mr. Lim Thong Cheng and Mr. Srinivasan
objecting to the Petitioner’s termination and the terniination
of service of similarly placed workmen like the Petitioner in
the circumstances done and secking reinstatement with all
consequential benefits including permanency and by
mentioning that they have committed unfair labour practice.
A reply was issued on behalf of the management through
their counsel on 19.5.98. In that reply, the termination of
the Petitioner and others from service had not been denied.
Then the Petitioner raised an industrial dispute under
section 2A of the Act before the Assistant Labour
Commissioner (Central) Chennai. The impugned termination
of the Petitioner from service w.¢.f. 5.5.98 is arbitrary, illegal,
capricious and whimsical. The Petitioner has been
victimised for trying to assert his rights conferred on him
under various labour welfare legislations. The action of
the Respondent in terminating the Petitioner amounts to
retrenchment within the meaning of Section 2(oo) of
Industrial Disputes Act, 1947. The Respondent has not
complied with the conditions precedent mandated under
section 25F of the Act. The action of the Respondent in
seeking to introduce contract labour system in a
relationship which was hitherto direct amounts to changing
the service conditions for which statutory notice under
section YA had not been given. It is an offence as per the
provisions of Industrial Disputes Act, 1947. The
Respondent/Management is not justified in refusing to
confer permanency on the Petitioner and similarly placed
workinen even though they had been working continuously
for a very long pericd of time. The action of the Respondent/
Management is in violation of Article 21 of Constitution of
India. The last drawn wages of the Petitioner was Rs. 1050/
- p.m. The permanent employees of the Respondent/
Management in the last grade are being paid Rs.14,000/-
p-m. Hence is, therefore prayed that this Hon’ble Court
may be pleased te pass an award directing the Respondent/
Managetnent to reinstate the Petitioner and regutarise and
absorb him in the services of the Respondent/Management
and pay him all past benefits as was paid to the permanent

workman with all other consequent benefits including

seniority, back wages etc.

3. The avermenits in the Counter Statement filed by the
I} Party/Management, Singapore Airlines Ltd. (hercinafter
refers to us Respondent) are briefly as follows.—

A Ground Hahdl‘mg Agrecment was cntered into
between M/s. Singapore Airlines and M/s. Air India in the
year 1988, which was renewed from time to time. The
Annexure B clause 4.2 of the agreement states that M/s.
Air India, the handling company shall provide service
personnel for handling baggage in the Respondent’s
aircrafis, Under above agreement, the Respondent is only
referred to as the “Carrier’ and Air India as "Handling
Company’. Occasionally, when there are over crowding of
passengers or arrival of baggage and if a personnel provided
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by Air India for handling baggage failed to report in time or
absent, the Respondent will engage Casual Labourers
purely on teinporary basis for clearance of baggage, which
will amount to an implied contractuat engagement, Neither
the Petitioner/Workman nor similarly placed persons
claiming cinployment with the Respondent has been
engaged on regular basis. The Respondent do not maintain
any records relating to temporary/casual engagements,
since such engagements arise occasionally. Such temporary
engagement of Casual Labourers by the Respondent
occasionally will not vest any right on the Petitioner/
Workman to claim benefits under Industrial Disputes Act,
1947 alleging contravention of Sections 25F and 25N of the
said Act. Temporary, contractual engagements of. Casual
Labourers if atall will only fall within the ambit of Section
2(00) (bb) of the Industrial Disputes Act, 1947, which isan
exception to retrenchment. Hence, the non-einployment of
the Petitioner/Workman did not amount to retrenchment
and he-camnot claim any relief from the Respondent/
Management under Industrial Disputes Act, much less
retrenchinent compensation or re-employment. Inasmuch
as, personnel for handling baggage for the aircrafts are
provided by Air India, this Respendent/Management is
not liable to give émployment to the Petitioner. Neither the
Petitioner ner similarly placed persons before the authority
were engaged in any vacancy or post. There is no vacancy
or post available with the Respondent to offer employment
to the Petitioner/Workman. The claim of the Petitioner/
Workman is stale barred hy laches and as such, the
Petitioner is not entitled to seek benefits under Industrial
Disputes Act from the Respondent, 1t is false te contend
that.the Petitioner joined the services of the Respondent/
Management for doing the work relating to both passenger
and cargo transport. The Pelitioner was engaged
occasionally to handle over crowding of passengers or
arrival of baggage. Therefore. it is incorrect to state that he
was given duties as a loader to toad the baggage in the
aircraft and he was asked 10 work for baggage identification.
M/s. Air-India who is the handling company provides
personnel for handling baggage of the Respondent aircrafts.
There is no nexus of employer and employee relationship
between the Petitioner and Respondent/Management. The
Petitioner cannot maintain the industrial dispute in the
absence of any positive proof of employer-emplovee
rclationship between him and the Respondent/Management
and hence, it is liable to be dismissed in limind. [t is denied
that the Petitioner had coimnpleted 480 days of continuous
service in a period of 24 ealendar months from the year
1992, it was purely on a temporary basis, casual to meet the
exigencies as mentioned earlier which will amount to an
implied contract at the best. Henee, such engagement falls
within the definition of Section 2(oo)(bb) of Indnstrial
Disputes Act, 1947 and the question of issuance of notice
and illegal terinination does not arise much less
retrenclunent. The Petitioner has coine forward with his
petition alleging non-employment of the Respondent/

YT T T



[sm n—avx 3(i))

O % TN ;SR 4, 200389 14, 1924 | 65

Management with an ulterior motive and malafide intention
only to harass the Respondent for seeking monetary
benefits. The alleged non-compliance of Section 25F and
Section 25N of the Industrial Disputes Act, 1947 are all
untenable and cannot be sustained. The Petitioner’s
counsel’s notice dated 2-5-98 was suitably answered by
the Respondent’s counsel’s reply dated 19-5-98. The
allegations in the Claim Statement about the alleged
occurrence on 4-5-98 in the Station Manager’s cabin are
denied as false. The notice dated 5-5-98 was suitably
answered by the reply notice dated 5-6-98 issued through
the counsel of the Respondent. The alleged termination of
the services of the Petitioner and similarly placed persons
does not amount to unfair labour practice. There is no
illegal or malafide termination of service of the Petitioner,
since be was employed only on a casual basis. The question
of violation of Section 9A of the Industrial Disputes Act,
1947 does not arise in the facts and circumstances of the
case. Since the Petitioner was engaged on casual basis as
and when exigency arose, the question of paying monthly
wages does not arise at all. The claims are all ill-founded,
misconceived, untenable and consequently, the Petitioner
is not entitled to any relicf much less reinstatement in
service, back wages, continuity of service attendant
benefits. Hence, it is prayed that the claim of the Petitioner
may be dismissed.

4. When the matter was taken up for enquiry
on 17-9-2002, the counsel for the IT Party/Management
alone was present, neither the I Party nor his counsel on
record present. No oral or documentary evidence was letin
on either side. After it was reported by the learned counsel
for the II Party/Management that they have no oral
evidence, the evidence was closed and posted for
arguments for the counsel on either side. Afier the case
has been adjourned twice for advancing the arguments of
learned counsel on either side and was taken finally on
10-10-2002, the counsel who appeared for the Il Party/
Management had advanced his arguments and as the
counsel for the I Party was not present to advance his
arguments, it was held as no arguments for 1 Party and it
was reserved for orders. ‘

5. The point for my consideration is.—

“Whether the action of the management of M/s.
Singapore Airlines Ltd., Chennai, in terminating
the service of Sri N. Gunasekar from 5-5-98 is
justified or not? i not justified, to what relief the
workman is entitled?”

Point :—

It is the case of the Petitioner that he joined the
services of the Singapore Airlines Ltd., for doing the work
relating to both passenger and cargo transport and he was

illcgally denied employment w.e.f. 5-5-98 and that he has -

been employed continuously for more than 480 days within
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a period of 24 calendar months and that he was not paid
retrenchment compensation and he was not given amy
notice in writing or wages in liew of notice and hence such
termination is bad for non-compliance of Section 25F of
Industrial Disputes Act. The Respondent/Management
would contend that a ground handling agreement was
entered into between the Respondent and the Air India in

the year 1988 which was renewed from time to time and that

M’s. Air India, the Handling Company shall provide service
personnel for handling baggage in the Respondent’s

Aircraft and that occasionally when there are over crowding

of passengers or arrival of baggage and if personnel
provided by the Air India for handling baggage failed to
report in time or absent, the Respondent will engage Casual
Labourers purely on temporary basis for clearance of
baggage which would amount to an implied contractual
engagement and hence, the workman like Petitioner have
never been engaged on a regular basis and such temporary/
engagement of Casual Labourers by the Respondent
occasionally will not vest any right on the Petitioner/
Workman to claim benefits under Industrial Disputes Act
alleging contravention of Section 25F of the Industrial
Disputes Act. it is further alleged that the non-employment
of the Petitioner/Workman did not amount to retrenchment
and he cannot claim any relief from the management under
the Industrial Disputes Act much less retrenchment
compensation or re-employment. Itis also alleged by the
Respondent/Managerment that the temporary contractual
agreement for Casual Labourers if at ail will only fall within
the ambit of Section 2(po)(bb) of the Industrial Disputes
Act, 1947 whicl is an exception to retrenchment. Hence
the Petitioner cannot clait any relief from the Respondent/
Management much less retrenchment compensation or re-
employment. In support of the contention of the
Respondent/Management in their Counter Statement, a
xerox copry of the ground handling agreement entered into
betwe.i tlie Singapore Airlines and Air India has been
filed into Court, after furnishing a copy of the same to

other side, Itis not disputed on the side of the Petitioner, .

The Petitioner has not chosen te let in oral or documentary
evidence in support of his contention in the Claim Statement.
Except raising a plea in the Claim Statement that a notice
was sent through his counsel to the Respondent/
Management and a reply has been received for the same
from the counsel for the Respondent/Management, no
cvidence either oral or documentary has been let in, in
support of that version. Apart from that there is absolutely
no oral or documentary evidence on the side of the
Petitioner/Workman to prove his alleged continuous service
directly under the Respondent/Management. As per the
contention of the Respondent/Management, no evidence
worth considering has been letin by the Petitioner to show
that there was employer-employee relationship existed

between the Respondent/Management and the Petitioner/

Workman. Inthe Claim Statement also, the Petitioner has
not given any particulars about the days he worked under

l]_




[Parr II—SEc. 3(ii)]

66 - THE GAZETTE OF INDIA : JANUARY 4. 2003/PAUSA 14,1924

Respondent/Management in respect of the work relating
to both passenger and cargo transport and on other
capacities as a workman, He has simply stated in his Claim
Statement that he has been employed continuously without
any break for more than 48t days within a period of 24
calendar months. For his averment in the Claim Statement
that he attended the work mentioned in the Claim Statement
and that he worked continuously without any break for
imore than 480 days within a period of 24 calendar months,
he has not produced any substantial evidence. It is the
specific contention of the Respondent in the Counter
Statement that the persons like the Petitioner werc engaged
by the Respondent, Singapore Airiines Ltd., as Casual
Labourers purely on temporary basis for clearance of
baggage as and when occasion arises and that the
Respondent/Management used to engage Casual
Labourers on daily wage basis at the time of heavy arrivals
and departures of flights and such empioyment they used
to make on temporary basis and they never used to engage
them continuously for a period of 240 days in 12 calendar
months. So from these contentions of either parties. it can
be said that the allegation of the Petitioner that he had
worked for more than 480 days continuously within a period
of 24 calendar months is not correct. When the Petitioner
has raised this claim 1o avail the relief prayed for in the
claim petition from the Respondent/Managenent, he hus
to prove his plea in the Claim Statement with acceptabie
legal evidence that he had been employed cominuously
without any break for more than 480 days within a petiod
of 24 calendar months. Thus, the Petitioner/Workiman has
not discharged his burden, though the onus is on him to
prove that he had worked 480 dayscontinuously in 4 period
of 24 calendar months. The Respondent in fheir Counter
Statement has stated that the Respondent/Management
etphatically denies that the Petitioner has completed 241
days of continuous service in a period of 12 calendar

months, The learned counsel for the Respondem hadalso

argued that the Petitioner has failed to prove with

acceptable legal evidence that e had worked for 240 days

ina period of 12 calendar months/480 days con(inuously
for a period of 24 calendar months. Hence, he cannot ask
for the relief of reinstatement into service as that of a
permaneni workiman. He lad also retied upon a decision of
Supreme Court reported as 2002 FACTORIES JOURNAL
REPORT Vol.100 pg.397 between RANGE FOREST
OFFICER and S. T. HADIMANLI. In that case the Supreme
Court has held that “since the claim of the workman that he
had worked for 240 days was denied by the Management,
it is for the workman to lead evidence to show that he had
in fact, worked for 240 days and that in the absence of
proofofreceipt of salary or wages for 240 days or orderor
record of appointment or engagement for that period, it
cannot be concluded that the workiman had in fact, worked
for 240 days and the onus is on the workman to prove the

claim with sufficient records and mere an affidavit is not

sufficient.” The decision of the Supreme Court in this case
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is quite applicable to the present case also. It is further
argued by the learned counsel for the Respondent that the
averment in thé Counter Statement of the Respondent to
that effect that the Respondent/Management had entered
into ground handling agreement with Air India and in
pursuatice of the same, Air India has taken care of the
ground handling work, which the Petitioner was said to
have attended the work relating to both passenger and
cargo trahsport, and the same has not been denied by the
Petitioner. Though the period of work alleged by the
Petitloner in his Claim Statement has been emphatically
dended in the Counter Statement of the Respondent/
Manageinent, the Petitioner has not chosen to prove his
alleged period of service with acceptabie legal oral or
docunentary evidence, It 1s further argued by the learned
tounsel for thie Respondent that the people like the
Petitioner/Workman have been engaged as a casual
eniployees at the time of exigencies o meet the requirement
or personine] for handling baggage for aircrafts during the
period of over crowding of passengers or amival of baggage
and the personnel provided by Air India for that work failed
to report in time or remains absent. This has not been
disputed by the Petitioner as incorrect ot false. The learned
counsel would further contend that such casual
employment would amount to only impiied contractual
agreement, which squarely comes under section 2(oo)(bb)
of industrial Disputes Act, 1947 which is an-exception to
retrenclunent and hence there was no retrenchment in the
cise of the Petitioner’s non-employment and he cannot
claim any relief from the Respondent/Management under
the Industrial Disputes Act. 1947, and that he cannot claim
retrenchment compensation or re-employment. He would
further argue that mere pieadings of the Petitioner in his
Claim Statement that he was employed under the
Respondent/Management for a particular period is not
suffice and as per the decision of Madras High Courtin a
case reported as 2001 4 LLN 903 the Petitioner has to prove
the pleadings by letting sufficient evidence. In the above
cited case, the Hon’ble High Court of Madras has held that
"“the allegation which wasnot pleaded and even if evidence
is adduoed in that regard cannol be examined because the
other side had no notice of it and if such evidence is
enterlained it would tantamount to granting unfair
advantage to the party who had not pleaded his case
properly”. So from this, it is seen that argument advanced
by the tearned counsei for the Respondent/Management
can be accepted as comrect ds there is no evidence to show
in this case, on the side of the Petitioner, that he has been
employed under the Respondent/Management Singapore
Airlincs and was in continuous etnployment for more than
480 days ina period of 24 catendar months. So, from all
these things, it is scen that the Petitioner cannot ask for
reinstatement in service. From the availabie evidence,rit is
scen that the Petitioner was engaged only as a casuai
workman by the Respondent/Management as and when
occasion arises. So by the very nature of the employment
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of the Petitioner, he has no assurance that he would be
employed by the Respondent/Management for any
specified duration. The persons like Petitioner temporary
employment could not be for any period for which they
can look forward to assured work from the employer. Itis
held by the High Court of Madras in a gase reported as
2001 3 LLN 807 between L&T McNEIL LTD. MADRAS
and PRESIDING QFFICER, MADRAS LABOUR COURT
AND ANOTHER that “casual workmen have only to report
each day and hope that employment would be provided to
them on thatday. Their not going to the place of employer
will not result in any penalty as they are not assured of
work daily. This kind of employment, therefore, cannot be

treated on par with the temporary and permanent

employment. The employers are not bound to provide work
to casual workmen unless they choose to and there is work
for the day. Directing reinstatement of casual workman who
had worked as such, for a relativeiy short period of time,
would only mean that their names would once again be
included in the list of casual workmen putting them in the
same position they were earlier, where they would enly
teport for the employment with the hope being providing
with the work and no more.” This observation of the High
Court of Madras in the abave cited case Is applicable to
the facts of this case also,

6. The learned counsel for the Respondent/
Management had argued that the Petitioner has not at all
pleaded in the Claimn Statement that prior to the termination
he had worked for 240 days continuously but it is his plea
that he had worked 480 days in 24 calendar months and the
same also has not been proved and that the Petitioner is
not entitled for any permanent employment. Since he was
engaged only as a casual worker as and when required due
to the exigencies, the.question of termination does not
arise and hence they are not entitled to the rclief of
reinstatement also as a pcrmanent employce of the
Respondeni/Management.

7. On the basis of the available materials in this
case, the argument advanced by the Leamed counsel for
the Respondent/Management can be accepled as correct,
Under such circumstances, it can be concluded that there
is no question of termination of the service of the Petitioner
by the Respondent/Management and the non-employment
of the Petitioner does not amount to any retrenchment,
Hence, it can be concluded that the non-employment of
the Pettioner/Workman Sri N.Gunasekar by the
Respondent/Management, Singapore Airlines Lid.,
Chennai, is justified and hence the concerned workman is
not entitled 1o any relief. Thus, the point is answered
accordingly.

8. In the result, an Award is passed holding that the
1 Party/Workman Sri N.Gunasekar Is not entitled for any
relief. No Cost. :

(Dictated to the Stenographer, transcribed and typed

by him, corrected and pronounced by me in the open court
on this day the 20th November, 2002.)

K.KARTHIKEYAN, Presiding Officer

Witnesses Examined -

On ejther slde : None

Exhibits marked :— -
Dneitherside Nil
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New Delhi, the 11th December, 2002

8.0. 34.—In pursuance of Section 17 of the Industrial
Dispules Act, 1947 (14 of 1947), the Central Government
hereby publishes the award (Ref. No, 685/2001) of, the
Central Government Industrial Tribunal, Chennai now as
ghiown in the Annexure in the Industrial Dispute between
the cmployers in relation to the management of Singapur
Airlines Ltd. and their workman, which was received by
the Central Governmenton 9-12-2002.

[No. L-11012/4/99-IR (C-1)]
S.S. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT. CHENNAI

Wednesday, the 20th November, 2002
PRESENT:
SHRI K. KARTHIKEYAN,

PRESIDING OFFICER
INDUSTRIAL DISPUTE NO. 685/2001
{ Tamil Nadu Principal Lobour Cowrt CGIT No. 323/99)

[1n the matter of the disputc for adjudication under
clause (d) of Sub-section (1) and Sub-section 2(A) of
Section 10 of the Industriat Disputes Act, 1947 (14 of 1947,
between the Workman Sri D. Rosaiah and the Managing
Dircctor, Singapore Airlines Ltd., Chennai.]

BETWEEN

SriD. Rosaiah . [Party/Workman
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AND
The Managing Director, © 1IParty/Management
Management Singapore
Airlines Lid., Chennai.
APPEARANCE:
For the Workman . M/s. V-Prakash and

P. Ramkumar and A. Lakshmi,
Advocates.

Forthe Management : M/s. King & Partridge,
Advocate

The Gowt. of India, Ministry of Labour in exercise
of powers conferred by clause (d) of sub-scction (1) and
sub-section 2(A) of Section 10 of Industrial Disputes Act,
1947 (14 of 1947), have referred the concerned dispule for
adjudication vide Order No. L-11012/4/99-IR (CM-I) dated
18-5-1999.

Thus reference has been made earlier to the Tamil
Nadu Principal Labour Court, Chennai, wherc it was taken
on file as CGID No. 323/99. When the matter was pending
enquiry in that Labour Court, as per the ordets of the Central
Government, Ministry of Labour this case has also been
transferred from the file of Tamil Nadu Principal Labour
Court 1o this Tribunal for adjudication. On receipt of records
from that Principal Labour Court, thiscase has been taken
on filc as I.D. No. 685/2001 and notices were sent 1o the
counsel on record on either side, informing them about the
transfer of this case 1o this Tribunal, with a direction 10
appear beforc this Tribunal on 16-10-2001 with their
tespective -parties and to prosccute this case further.
Accordingly, the learned counsel on either side along with
thieir respective partics have appeared and prosecuted this
casc. The Claim Statement of the 1 Party/Workman and the
Counter Statement of the Il Party/Management were filed,
when this matter was pending before the Tamil Nadu
Principal Labour Court itself.

Upon perusing the Claim Statement, Counter
Statement, the other matcrial papers on record, aficr hearing
the arguments advanced by the tearned counsel for the It
Party/Management and this matter having stood over titl
this date for consideration, this Tribunal has passcd the
[ollowing -~

AWARD

The Industrial Dispute relerred {0 in the above
order of reference by the Central Gowt. for adjudication by
this Tribunal is as follows : —

“Whether the action of (he management of Mys.
Singapore Airlines Ltd.. Chennai, in terminating
the scrvice ol Sri D. Rosaiah from 5-5-98 is
Justificd or not? If not justified, Lo what relief the
workman is cntitled?”

[ [ET T VA pad e [T T R ]

2. Theaverments in the Claim Statement filed

by the | Party/Workman Sri D. Rosaiah (hereinafter refers

to as Petitioner) are briefly as follows -—

The Petitioner has been working in the Madras
Airport cmployed by M/s. Singapore Airlines Ltd. 11 Party/
Management (hereinafier refers to as Respondent) for doing
the work relating to both passenger and cargo transport.
He docs the work of whecl chair assistance for handicapped
passengers, assistance in the ticket checking counter for
taking the baggage, pulting the baggage tag on and puiting
thcm on conveyor belt and ensuring proper movement of
these articles on the conveyor belt and thereafter removing
the same from the Conveyor belt and doing the baggage
make up i.e. ensuring proper loading of these baggage into
the containers. He has also done the ground duties i.e.
ramp work, high loading and bulk loading and when the
flight lands, he does the break up of the baggage and
ensuring that they are loaded into the containers for the
same to be picked up by disembarking passengers . He has
alsodone the special handling work in respect of first class
and busincss class passengers. With regard to cargo flights
he did loading and off loading and palletising. For the
aforcsaid work, the Petitioner has been employed
continuously without any break  for more than 480 days
within a period of 24 calendar months. He was employed

contintously from the vear 1993 till the date of his

termination. On 2-5-98 anotice by the Petitioner and other
sinularly placed workmen was issued through a counsel to
the [} Party/Management M/s. Singapore Airlines Ltd.
sccking that the Petitioners may be made permanent and
the management should not attempt to bring in a contractor
in a rclationship that was hitherto direct. Then, when the
Petitioner along with similarly placed workmen reported
for duty on 4-5-98, Mr. Lim Thom Cheng the Station
Managerand Mr. Srinivasan the Assistant Station Manager
of the 11 Party/Management at Anna International Airport,

Chennai, called the workmen igto the Station Manager’s
cabin locked the door and scolded the workmen for having
gone to the.Jawycr and thereafier took away the temporary
passcs issucd to them by the Bureau of Civil Aviation
Authority, Chennai. Thereafter. they were asked to go out.
This was donc aficr they had completed their work for the
departure of the Singapore Airlincs flight. They were kept
insidc the Manager’s cabin from tX.00 hours to 02 10 hours
on the night of 4th/5th May, 1998. The workers were during
that time asked cither to sigr on the contract agteeing to
work under the contractor or failing which it was said that
their services stood terminated. Significantly, the Petitioner
employed by the I Party/Management from 1993 who was
not onc of the workmen involved in the notice was given
back his temporary pass issued by the Bureau of Civil
Aviation Security, Chennai. Mr. Somu and Mr.
Anantharamandid not attend the work on 4-5-98 and hence
their passes were not taken. However, when the Petitioner
reported for duty on the next day i.c. on 5-5-98 he was
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denied employment by the II Party/Management. Thus,
the Petitioner and similarly placed workmen were terminated
from service without any notice and solely with a view to
victimise the Petitioner for claiming permanency and other
labour welfare benefits to which he is entitled to under the
various labour welfare legislations. Immediately thereafter
on 5th May, 1998, a lawyer’s notice was issued to the
Singapore Airlines and various other officials including
Mr. Lmi Thong Cheng and Mr. Srinivasan objecting to the
Petitioner’s termination and the termination of service of
similarly placed workmen like the Petitioner in the
circumstances done and seeking reinstatement with all
consequential benefits including permanency and by
mentioning that they have committed unfair labour practice.
A reply was issued on behalf of the management through
their counsel on 19-5-98. In that reply, the termination of
the Petitioner and others from service had not been denied.
Then the Petitioner raised an industrial dispute under
section 2A of the Act before the Assistant Labour
Commissioner (Central) Chennai. The jmpugned termination
of the Petitioner from service w.e.f 5-5-98 isarbitrary, illegal.
capricious and whimsical. The Petitioner has been
victimised for trying to assert his rights conferred on him
under various Jabour welfare legislations. The action of
the Respondent in terminating the Petitioner amounts to
retrenchiment within the meaning of Section 2{0o0) of
Industrial Disputes Act. 1947. The Respondent has not
complied with the conditions precedent mandated under
section 25F of the Act. The action of the Respondent in
seeking (o introduce contract labour system in a
relationship which was hitherto direct amounts to changing
the service conditions for which statutory notice under
section 9A had not been given. It is an offence as per the
provisions of Industrial Disputes Act, 1947. The
Respondent/Management is not justified in refusing to
confer permanency on the Petitioner and similarly placed
workmen even though they had been working continuously
fora very long period of time, The action of the Respondent/
Management is in violation of Article 21 of Constitution of
India. The last drawn wages of the Petitioner was Rs. 1050-
p.m. The permanent employees of the Respondent/
Management in the last grade are being paid Rs. 14,000/«
p.m. Hence is, therefore prayed that this Hor'ble Court
may be pleased to pass an award directing the Respondent/
Management to reinstate the Petitioner and regularise and
absorb him in the services of the Respondent/Management
and pay him all past benefits as wag paid to the permanent
workman with all other consequent benefits including
scniority, back wages ctc.

3. Theavermients in the Counter Statement fited
by the Il Party/Management, Singapore Airlines Lid.
(hercinafter refers to as Respondemi) are briefly as follows:-

A Ground Handling Agreenient was entered into
betwecen M/s. Singapore Airlines and Mis, Air India in the
year 1988. which was renewed from time to time. The

—

Annexure B clause 4.2 of the agreement states that M/s.
Air India, the handling company shall provide service

. personnel for handling baggage in the Respondent’s

aircrafts. Under above agre¢ment, the Respondent is only
referred to as the “Carrier’ and Air India as ‘Handling
Company’. Occasionally, when there are over crowding of
passengers or arrival of baggage and if a personnel provided
by Air India for handling baggage failed to report in time or
absent, the Respondent will engage Casual Labourers
purely on temporary basis for clearance of baggage, which
will amount to an implied contractual engagement. Neither
the Petitioner/Workman nor similarly placed persons
claiming employment with the Respondent has been
engaged on regular basis. The Respondent do not maintain
any records relating to temporary/casual engagements,
sihce such engagements arise occasionally. Such temporary
engagement of Casual Labourers by the Respondent
occasionally will not vest any right on the Petitioner/
Workman to claim benefits under Industrial Disputes Act,
1947 alleging contravention of Section 25F and 25N of the
said Act. Temporary. contraciual engage ments of Casual
Labourcrs if at all will only fall within the ambit. of Section
2(oo) (bb) of the industrial Disputes Act, 1947, which is an
exception to retrenchment. Hence, the non-employment of
the Petitioner/Workman did not amount to retrenchment
and he cannot claim any relief from the Respondent/
Management under Industrial Disputes Act, much less
retrenchment compensation or re-cmployment. Inasmuch
as, personnel for handling baggage for the aircrafts are
provided by Air India, this Respondent/Management is
not liable to give employment to the Petitioner. Neither the
Pctitioner nor similarly placed persons before the authority
were engaged in any vacancy or post. There is no vacancy
or post available with the Respondent to offer employment
(o the Petitioner/Workman. The claim of the Petitioner/.
Workman is stale barred by laches and as such, the
Petitioner is not entitled to seek benefils under Industrial
Disputes Act from the Respondent. 1t is false to contend
that the Pelitioner joined the services of the Respondent/
Management for doing the work relating to both passenger
and cargo transport. The Petitioner was engaged
occasionally to handle over crowding of passengers or
arrival of baggage. Therefore, it is incorrect (o state that he
was given dutics as a loader to load the baggage in the
aircraft and he was asked to work forbaggage identification.
M/s. Air India who is the handling company provides
personnel for handling baggage of the Respondent aircrafts.
Therc is no nexus of employer and employ ce relationship
between the Petitioner and Respondent/Management. The
Petitiofier cannot maintain the jndustrial dispute in the
absence of any positive proof of employcr-emplovee
relationship between him and (he Respondent/Management
and henee, it is liable to be dismissed in limini. It is denied
that the Petitioncer had completed 480 days of continuous
scrvice in a period of 24 calendar months from the year
1992, It was purely ona temporary basis, casual to meet the
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exigencies as mentioned earlier which will amount to an

implied contract at the best. Hence, such engagement falls
within the definition of Section 2(o0)(bb) of Industrial
Disputes Act, 1947 and the question of issuance of notice
and illegal termination does not arise much less
retrenchment. The Petitioner has come forward with his
petition alleging non-employment of the Respondent/
Management with an utterior motive and mala fide intention
only to harass thc Respondent for seeking monetary
benefits. The alleged non-compliance of Section 25F and
Section 25N of the Industrial Disputes Act. 1947 are all
untenable and cannot be sustained. The Petitioner’s
counsel s notice dated 2-5-98 was suitably answered by
the Respondent’s counsel’s reply dated 19-3-98. The
allegations in the Claim Statement about the alleged
occurrence on 4-5-98 in the Station Manager’s cabin are
denied as false. The notice dated 5-5-98 was suitably
answered by the reply notice dated 5-6-98 issued through
the counse! of the Respondent. The alleged termination of
the services of the Petitioner and similarly placed persons
docs not amount to nufair labour practice. There is no
illegal or mala fide termination of service of the Petitioner,
since he was emploved only on a casual basis. The question
of violation of Scction 9A of the Industrial Disputes Act,
1947 docs not arise in the {acts and circumstances of the
casc. Since the Petitioner was engaged on casual basis as
and when exigency arose, the question of paying monthly
wages docs not arise at all. The claims are ali ill-founded,
tnisconceived. untenable and consequently, the Petitioner
is not entitled to any relief much less reinstatement in
service. back wagces, continuity of service attendant
benefits. Hence. it is prayed that the claim of the Petitioner
may be disnussed.

4 When the maticr was taken up for enquiry
on 17-9-2002, the counscl for the 1T Party/Management
alone was present, neither the I Party nor his counsel on
rccord present. No oral or docuntentary evidence waslet in
on cither side. After it was reported by the learned counsel
for the 11 Party/Management that they have no oral
cvideuce, the evidence was closed and posted for
arguntents for the counsel on either side. After the case
has becn adjourned twice for advancing the arguments of
learned counsel on either side and was taken finally on
H)-10-2002. the counsel who appeared for the I Party/
Management had advanced his arguments and as the
counscl for the 1 Party was not present to advance his
arguments. it was held as no arguments for I Party and it
was rescrved for orders.

5. The point for my consideration is -

“Whether the action of the management of M/s.
Singapore Airlines Ltd., Chennai, in terminating
the service of Sri D Rosaiah from 5-3-98 isjustified
or not? If not justified, to what relief the workman
is entiticd?”

188 b1 v T N N kil 1 e

Point :-—

It is the case of the Petitioner that he joined the
services of the Singapore Airlines Ltd. for doing the work
relating to both passenger and cargo transport and he was
illegally denied employment w.e.f, 5-5-98 and that he has
been employed continuously for more than 480 days within
a period of 24 calendar months and that he was not paid
retrenchinent compensation and he was not given any
notice in writing or wages in lieu of notice and hence such
termination is bad for non-compliance of Section 25F of
Industrial Disputes Act. The Respondent/Management
would contend that a ground handling agreement was
entered inta between the Respondent and the Air India in
the year 1988 which was renewed from time to time and that
M/s. Air India, the Handling Company shall provide service
personnel for handling baggage in the Respondent’s
Aircraft and that occasionally when there are over crowding
of passengers or arrival of baggage and if personnel
provided by the Air India for handling baggage failed to
report in time or absent, the Respondent will engage Casual
Labourers purely on temporary basis for clearance of
baggage which would amount to an implied contractual
engagement and hence, the workman like Petitioner have
never been engaged on a regular basis and such terporary
engagement of Casual Labourers by the Respondent
occasionally will not vest any right on the Petitioner/
Workman to claimbenefits under Industrial Disputes Act
alieging contravention of Scction 25F of Industrial Disputes
Act. It is further alleged that the non-employment of the
Petitioner/Workman did not amount to retrenchment and
he canot claim any relief from the management under the
Industrial Disputes Act much less retrenchment
compensation or re-employment. It is also alleged by the
Respondent/Management that the temporary contractual
agreement for Casual Labourers if at all will only fali within
the ambit of Scction 2(0o)(bb) of the Industrial Disputes
Act, 1947 which is an exception to retrenchment. Hence
the Petitioner canniot claim any retief from the Respondent/
Management much less retrenclunént compensation or re-
employment. In support of the contention of the
Respondent/Management in their Counter Statement, a
xerox copy of the ground handling agrecment entered into
between the Singapore Airlines and Air India has been
filed into Court, after furnishing a copy of the same to
other side. It is not disputed on the side of the Petitioner.
The Petitioner lias not chosen to et in oral or documentary
evidence in support of his contention in the Claim Statement.
Except raising a plea in the Claim Statement that a notice
was sent through his counsel to the Respondent/
Management and 4 reply has been received for the same
from the counsel for the Respondent/Management, no
evidence either oral or documentary has been let in, in
support of that versios. Apart from that there is absolutely
no oral or documentary evidence on the side of the
Petitioner/Workman to prove his alleged continuous service
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directly under the Respondent/Management. As per the
contention of the Respondent/Management, no evidence
worth considering has been let in by the Petitioner to show
that there was employer-employee relationship existed
between the Respondent/Management and the Petitioner/
Workman. In the Claim Statement also, the Petitioner has
not given any particulars about the days he worked under
Respondent/Management in respect of the work relating
to both passenger and carge transport and on other
capacities as a workman. He has simply stated on his Claim
Statement that he has been-employed continuously withouit
any break for more than 480 days within a period of 24
calendar months. For his averment in the Claim Statement
thathe attended the work mentioned in the Claim Statement
and that he worked continuously without any break for

more than 480 days within a period of 24 calendar months, -

he has not produced any substantial evidence. It is the
specific contention of the Respondent in the Counter
Statement that the persons like the Petitioner were engaged
by the Respondent, Singapore Airlines Ltd. as Casual
* Labourers purely on tcmporary basis for clearance of
baggage as and when occasion arises and that the
Respondcnt/Management used to engage Casual
Labourers on daily wage basis at the time of heavy armivals
and departures of flights and such cuployment they used
to make on temporary basis and they never used to engage
them continuously for a period of 240 daysin 12 calendar
months. So from these coutentions of cither parties, it can
be said that the allegation of the Petitioner that he had
_worked for more than 484 days continuously within a period
of 24 calendar months is not correct. When the Petitioner
has raised this claim to avail the relief prayed for in the
claim petition [rom the Respondent/Management, he has
to prove his plea in-the Claim Statement with acceptable
tegal evidence that he had been employed continuously
without any break for more than 480 days within a period
of 24 calendar months. Thys, the Petitioner/Workman has
not discharged his burden, though the onus is on him to
prove that he had worked 480 days continuously in aperiod
of 24 calendar months. The Respondent in their Counter
Statement has stated that the Respondent/Management
emphatically denies that the Petitioner has completed 240
days of continuous service in a peried of 12 calendar
months. The leamed counsel for the Respondent had aiso
argucd (hat the Petitioner has failed to prove with
acceptable legal evidence that he had worked for 240 days
in a period of 12 calendar months/480 days continuously
for a period of 24 calendar months. Hence, he cannot ask
for the relief of reinstateinent into service as that of a
permanent workiman. He had also relicd upon a decision of
Supreme Court reported as 2002 FACTORI}ES JOURNAL
REPORT Vol. 104} pg.397 between Range Forest Officer and
S.T. Hadimani. In that case the Supreme Court has held
that ~since the claim of the workinan that he had worked
for 240 davs was denied by the Management, it is for the
workman 1o lead evidence to show that he had in fact,

-

worked for 240 days and that in the absence of proof of
receipt of salary or wages for 240 days or order or record of
appointment or engagement for that period, it cannot be
concluded that the workman had in fact, worked for 240
days and. the onus is on the workman to prove the claim
with sufficient records and mere an affidavit is not
sufficient.” The decision of the Supreme Court in this case
is quite applicable to the present case also. Tt is further
argued by the learned counsel for the Respondent that the
averment in the Counter Statement of the Respondent to
that effect that the Respondent/Management had entered
into ground handling agreenient with Air India and in
pursuance of the same, Air India has taken care of the
ground handling work, which the Petitioner was said to
have attended the work relating to both passenger and
cargo transport, and the same has not been denied by the
Pctitioner. Though the period of work alleged by the
Pctitioner in his Claim Statement has been emphatically
denied in the Counter Statement of the Respondent/
Management, the Petitioner has not chosen to prove his
allcged period of service with acceptable legal oral or
documentary evidence. It is further argued by the leamed
counsel for the Respondent that the people like the
Pelitioner/Workmun have been engaged as a casual
employecs at the time of exigencies to meet the requirement
or personnel for handling baggage for aircrafis during the
period of over crowding of passengers or arrival of baggage
and the personnel previded by Air India for that work failed
to report in time or remains absent. This has not been
disputcd by the Petitioner as incorrect or false. The learmed
counsel would further contend that such casual
employment would amount to only implied contractual
agreement, which squarely comes under section 2(co)(bb) -
of Industrial Disputes Act, 1947 which is an exception to
retrenchment and hence there was no retrenchment in the
case of the Petitioner’s non-employment and he cannot
claim any relief from the Respondent/Management under
the Industrial Disputes Act, 1947 and that he cannot claim
retrenchment compensation or re-employment. He would.
further arguc that mere pleadings of the Petitioner in his
Claim Statement that he was employed under the
Respondent/Management for a particular period is not
suffice and as per the decision of Madras High Court in a
case reported as 2001 4 LLN 903 the Petitioner has to prove
the pleadings by letting sufficient evidence. In the above
ciled case, the Hon’ble High Court of Madras has held that
“the allegation which was not pleaded and even if evidence
isadducced in that regard cannot be examined because the
other side had no notice of it and if such evidence is
entertained it would tantamount to granting unfair
advantage to the party who had not pleaded his case
properly”. So from this, it is seen that argument agvanced
by the learned counsel for the Respondent/Management

.can be accepted as correct as there is no evidence to show

in this case. on the side of the Petitioner, that he has been
emploved under the Respendent/Management Singapore
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Airlines and was in continuous employment for more than
480 days il a period of 24 calendar months, Se, from all
these things, it is seen that the Petitioner cannot ask for
reinstaiement in service. Fromthe available evidence, itis
seen that the Petitioner was engaged only as a casual
workntan by the Respondent/Management as and when
occasion arises. So by the very nature of the employment
of the Petitioner, he has no assurance that he would be
¢mployed by the Respondent/Managenient for any
specified duration. The persons like Petitioner temporary
employment could rot be for any period for which they
can look forward to assured work from the employer. Itis
held by the High Court of Madras in a case reported as
2001 3LLN807between L &T T McNEIL LTD. MADRAS
and PRESIDING OFFICER, MADRAS L ABOUR COURT
AND ANOTHER that “casual workinen have only to report

each day and hope that employment would be provided to -

them on thatday. Their not going to the place of employer
will not result in any penalty as they are not assured of
work daily. This kind of employment. therefore, cannot be
treated on par with the temporary and permanent
employment. The employers are not bound to provide work
to casual workmen uniess they choose to and there is work
forthe day. Directing reinstatement of casual workman who
had worked as such, for a relatively short period of time,
would only mean that their names would once again be
included in the list of casual workmen putting them in the
same position they were earlier, where they would only
report for the employment with the hope being providing
with the work and no more.” This observation of the Hi gh
Court of Madras in the above cited case is applicabie to
the facts of this case also.

6. The leamed counsel for the Respondent/
Management had argued that the Petitioner has not at all
pleaded in the Claim Statement that prior to the termination
he had worked for 240 days continuously but it is his plea
that he had worked 480 days in 24 calendar months and the
same also has not been proved and that the Petitioner is
not entitled for any permanent employment. Since he was
engaged only as a casual worker as and when required due
to the exigencies, the question of termination does not
arise and hence they are not entitled to the relief of
reinstatement also as a permanent emplovee of the
Respondeat/Management.

7. On the basis of the availabie materials in this
case, the argument advanced by the learned counsel for
the Respondent/Management can be accepted as cormrect.
Under such circumstances. it can be concluded that there
is no question of termination of the scrvice of the Petitioner
by the Respondent/Management and the non-employment
of the Petitioner does not amount to any retrenchment.
Hence, it can be concluded that the non-employment of
the Petitioner/ Workman Sri D. Rosaiah by the Respondent/
Management, Singapore Airlines Lid., Chennai is justified
and hence the concerned workman is not entitled to any
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relief. Thus. the point is answered accordingly.

8 In the result, an Award is passed holding
that the I Party/Workman Sri D. Rosaiah is not entitled for
any relief. No Cost.

(Dictated to the Stenographer, transcribed and
typed by himn, corrected and pronounced by me in the open
court o this day the 20th November, 2002.)

K.KARTHIKEY AN, Presiding Officer

Witnesses Examined :— -
Oncitherside : None

Exhibits marked :—
Oneitherside : Ni
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S.0. 38.—In pursuance of Section 17 of the Industrial
Dispute Act, 1947 (14 of 1947), the Central Gov\emment
hereby publishes the award (Ref. No. 684/2001) of the
Central Government Industrial Tribunal Chennainow as
shown in the Annexure in the Industrial Dispute between
the employers in relation to the management of Singapur
AirlinesLtd. and their workman, which was received by
the Central Government on 9-12-2002.

[No. L-11012/5/99-R (C-1)]
S.8. GUPTA, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-BABOUR COURT, CHENNAI

" Wednesday, the 20th November, 2002
PRESENT:

'SHRI K. KARTHIKEYAN,

PRESIDING OFFICER
INDUSTRIAL DISPUTE NO. 684/2001

(Tamil Nadu Principal Labour Court CGID No. 322/99)
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[In the matter of the dispute for adjudication under
clause {d) of Sub-section (1} and Sub-section (2A) of
Section 10 of the Industrial Disputes Act, 1947(14 of 1947),
between the Workman Sri C. Kumar and the Managing
Director, Singapore Airlines Ltd., Chennai.]

BETWEEN
Sri C. Kumar . 1 Party/Wotkman
AND
The Managing Director, ;11 Party/Mattagement
Singapore Airlines Litd., Chennm
APPEARANCE:
For the Workman : Mfs, V.Prakash & P.
Ramkumar & A.
Lakshmi. Advocates,
For the Management . M/is King &

Partridge, Advocate

The Govt. of India, Ministry of Labour in exercise
of powers conferred by clause (d) of sub-section (1) and
Sub-section (2A) of Section 10 of Industrial Disputes Act.
1947 (14 of 1947), have referred the concerned dispute for
adjudication vide Order No. L- 1101215/99HR (CM-]) dated
18-5-1999.

This reference has beenmade earlier to the Tamil
Nadu Principal Labour Court, Chennai, where it wasaken
on file as CGIT No. 322/99. When the matter was pending
enquiry in that Labour Court, as perthe orders of the Central
Government, Ministry of Labour this case has also been
transferred from the file of Tamil Nadu Principal Labour
Court to this Tribunal for adjudication. On receipt of records
from thai Principal:Labour Court, this case has-been taken
on file as L.D. No. 684/2001 and notices were sent to the
counsel on record on either side, informing them about the
- transfer of this case to this Tribunal, with a directiosi o
appear before this Tribunal on 16-10-2001 with their
respective parties and to prosecute this case further.
Accordingly, the learned counsel on either side along with
their respective parties have appeared and prosecuted this
case. The Claimi Statement of the I Party/Workman and the
“Counter Statement of the 1I Party/Management were filed,
when this matter was pending before the Tamil Nadu
Principal Labour Court itself.

Upon perusing the Claim Statement, Counter
Statement, the other material papers on record, after hearing
the arguments advanced by the leaned counsel for the II
Party/Management and this matter having stood over till
this date for consideration, this Tribunal has passed the
folowing:-

AWARD

The Industrial Dispute referred to in the above
order of reference by the Central Govt. for adjudication by
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this Tribunal is.as follows: -

“Whether the action of the management of M/s.
Singapore Airlines Ltd., Chennai, in terminating
the service of Sri C Kumar from 5-5-98 is justified

or pot? If not justified, to what relief the workman

is entitled?”

2. The averments in the Claim Slalement filed by
the 1 Party/Workman Sri C. Kumar (hereinafter refersto as
Petitioner) are briefly as follows:- '

The Petitioner has been working in the Madras
Airport employed by M/s. Singapore Airlines Ltd. I Party/
Management (hercinaftér refers to as Respondent) for doing
the work relating to both passenger and cargo transport.
He does the work of wheel chair assistance for handicapped
passengers, assistance in the ticket checking counter for
taking the baggage, putting the baggage tag on and putting
them on conveyor belt and ensuring proper movement of
these articles on the conveyor belt and thereafter removing
the same from the Conveyor belt and doing the baggage
mnake up i.e. ensuring proper loading of these baggage into
the containers. He has also done the ground duties ie.
ramp work, high'loading and bulk loading and when the
flight lands, he does the break up of the baggage and

‘ensuring that they .are loaded into the containers for the
saine to be picked up by disembarking passengers . He has

aiso done the special handling work in respect of first class
and business class passengers. With regard to cargo flights
lie did loading and off foading and palletising. For the
aforesaid work, the Petitioner has been employed
continuously without apy break for more than 480 days
within a period of 24 calendar months. He was employed
continuously from the year 1992 till the date of his
tersnination. On 2-5-98 a notice by the Petitioner and other

similarly placed workmeii was issued through a counsel to

the B Pary/Management M/s. Singapore Airlines Ltd:

sceking that the Petitioners may be made perinanent and

the mansgeiment should not attempt-to bring in a contractor
in a relationship that was hitherto direct. Then, when the
Potitioner along with simiilarly placed workmen reported
for duty on 4-5-98, Mr. Lim Thom Cheng the Station
Manager and Mr. Srinivasan the Assistant Station Manager
of the H Party/Management at Anna Intemational Airport,
Chennai. called the workmen into the Station Manager’s
cabin locked the door and scolded the workmen for having
gong o the lawyer and thercafter ook away the temporary
passes issued to them by the Bureau of Civil Aviation
Authority, Chennai. Thereafier, they were asked to go out.
This was done after they had completed their work for the
departure of the Singapore Airlines flight. They were kept

 inside the Manager’s cabin from (0.00 hours to 02.00 hours

on the night of 4thv5th Mav, 1998. The workers were during
that time asked either to sign on the contract agreeing to
work under the contractor or failing which it was said that
their services stood terminated. Significantly, Mr. Rosaiah,
S/o. Mr. Devaiyah employed by the 11 Party/Management
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from 1993 who was not one of the workmen involved in the
notice was given back his temporary pass issued by the
Bureau of Civil Aviation Security, Chennai. Mr. Somu and
Mr. Anantharaman did not attend the work on 4-5-98 and
hence their passes were not taken. However, when the
Petitioner reported for duty on the next day i.e, on 5-5-98
he was denied employment by the I1 Party/Management,
Thus, the Petitioner and similarly placed workmen were
terminated from service without any notice and solely with
aview to victimise the Petitioner for claiming permanency
and other labour welfare benefits to which he is entltled to
under the various labour welfare legislations. Immediat ely
thereafter on 5th May, 1998, a lawyer’s notice was issued
to the Singapore Airlines and various other officials
including Mr. Lim Thong Cheng and Mr, Srinivasan
objecting to the Petitioner’s termination and the termination
of service of similarly placed workmen like the Petitionerin
the circumstances done and secking reinstatement with alf
consequential benefits including permanency and by
mentioning that they have committed unfair labour practice.
A reply was issued on behalf of the management through
their counsel on 19.5.98. In that reply, the termination of
the Petitioner and others from service had not been denied.
Then the Petitioner raised an industrial dispute under
section 2A of the Act before the Assistant Labour
Commissioner (Central) Chennai. The impugned termination
of the Petitioner from service w.e.f, 5.5.98 is arbitrary, illegal,
capricious and whimsical, The Petitioner has been
victimised for trying to assert his rights-conferred on him
under various iabour welfare legislations. The action of
the Respondent in terminating the Petitioner amounts to
retrenchment within the meaning of Section 2 (00) of
Industriai Disputes Act, 1947. The Respondent has not
complied with the conditions precedent mandated under
section 25F of the Act. The action of the Respondent in
seeking to introduce contract fabour system in a
relationship which was hitherto direct amounts to changing
the service conditions for which statutory notice under
section 9A had not been given, It is an offence as perthe
provisions of Industrial Disputes Act, 1947, The
Respondent/Management is not Justified in refusing to
confer permanency on the Petitioner and simiiarly piaced
workimen even though they had been working continuously
fora very long period of time. The action of the Respondent/
Management is in violation of Articie 21 of Constitution of
india. The last drawn wages of the Petitioner was Rs. 1050/
p.m. The permanent employees of the Respondent/
Management in the iast grade are being paid Rs. 14,000/-
Hence is. therefore prayed that this Hon ble Court may be
pPleased to pass an award directing the Respondent/
Management to reinstate the Petitioner and regularise and
absorb him in the services of the Respondent/Management.
and pay him all past benefits as was paid to the permanent
workman with all other consequent benefits inciuding
seniority, back wages etc.

3. The avemments in the Counter Statement fiied

[Part [I—8Ec. 3(ii)]

by the I Patly/Management, Singapore Airlines Ltd.
(hereinafter refers to as Respondent) are briefl v as
follows:—

A Ground Handling Agreement was entered into
between M/s. Singapore Airlines and M/s. Air Indiainthe
year 1988, which was renewed froin time to time. The
Annexure B clause 4.2 of the agreement states that M’s,
Air ldia, the handling company shall provide service
personnel for handling baggage in the Respondent’s
alrcrafis, Under above agreement, the Respondent is only
referred to as the "Carrier’ and Air India as *Hahdling
Company’. Occasionally, when there are over crowding of
passefigets or arrival of baggage and if a personne] provided
by Air India for handling baggage failed to report in time or
absent, the Respondent will engage Casual Labourers
purcly on temnporary basis for clearance of baggage, which
will amotiftt to at finplied contractual engagement. Neither
the Petltioner/Workman nor similarly placed persons
claiming employment with the Respondent has been
engaged on regular basis. The Respondent do not maintain
any records relating to temporary/casual engagements,
since such engagements arise occasionally. Such temporary
engageinent of Casual Labourers by the Respondent
ocoasionaliy will not vest any right on the Petitioner/
Workinn to ciaim benefits under Industrial Disputes Act,
1947 ulleging contravention of Section 25F and 25N of the
said Act, Temporary, coniractuai engagements of Casual
Labourers if at ail will only fail witlin the ambit of Section
2 (00) (bb) of the Industrial Disputes Act. 1947 which is an

exception to retrenchment. Hence, the non-employment of

the Petitioner/Workman did not amount to retrenchment
and he cannot claim any relief from the Respondent/
Management under Industrial Disputes Act, much less
retrenchinent compensation or reeinployment. Inasmuch
as, personnel for handling baggage for the aircrafts are
provided by Air India, this Respondent/Management is
noi liabie to give empioyment to the Petitioner. Neither the
Petitiotter nor sitnilarly placed persons before the authority
were engaged in any vacancy or post. There is no vacancy
or post available with the Respondent 1o offer employment
to the Petitioner/ Workinan. The ciaim of the Petitioner/
Workman is staie barred by laches and as such, the
Petitioner is not entitied 10 seek benefits under Industrial
Disputes Act from the Respondent. It is false to contend
that the Petiiioner joined the services of the Respondent/
Management for doing the work rciating to both passenger

“and cargo transport, The Petitioner was engaged

occasionily to handle over crowding of passengers or
arrival of baggage. Therefore, it is incorrect to state thathe
was given duties as a ioader to ioad the baggage in the
aircraft and ive was asked 10 work for baggage identification.
M/s. Air India who is tie handling company provides
personnei for andling baggage of the Respondent aircrafis.
There is no nexus of empioyer and empioyee relationship
between the Petitioner and Respondent/Management. The
Petitioner cannot maintain the industrial dispute in the
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absence of any positive proof of employer-employee
relationship between him and the Respendent/Management
and hence, it is liable to be dismissed in Hmind, It Is denied
that the Petitioner had completed 480 days of continuous
service in a period of 24 calendar nonths from the year
1992. It was purely on a temporary basis, casual to meet the
exigencies as mentioned-earlier which will amount to an
implied contract at the best. Hence, such engagement falls
within the definition of Section 2(oo)(bb) of Industrial
Disputes Act. 1947 and the question of issuance of potice
and illegal termination does not arise much less
retrenchment. The Petitioner has come forward with his
petition alleging non-employment of the Respondent/
Management with an ulterior motive and malafide intention
anly to harass the Respondent for seeking menetary
benefits. The alleged non-compliance of Section 25F and
Section 25N of the Industrial Disputes Act, 1947 are all
untenable and cannot be sustalned. The Petitioner’s
counsel’s notice dated 2.3-98 was sultably answered by
the Respondent’s counsel’s reply dated 19-3-98. The
allegations in the Claim Statement about the alleged
accurrence ol 4-3-98 in the Statlon Manager’s cabin are
denied as false. The notice dated 5-5-98 was suitably
answered by the reply notice dated 5-6-98 issued through
the counsel of the Respondent. The alleged termination of
the services of the Petitiener and similarly placed persons
does not amount to unfair labour practice. There is no
illegal or malafide termination of service of the Petitioner,
since he was employed only on a casual basis. The question
of violation of Section 9A af the Industrial Disputes Act,
1947 does net arise In the facts and circumstances of the
case. Since the Petitioner was gngaged on casuat basis as
- and when exigency argse, the questign of paying monthly
wages does not arise at al}. The claims are all itl-founded,
misconceived, untenable and consequently, the Petitioner
is not entitled to any relief much tess reinstatement in
service, back wages, continuity of service attendant
benefits. Hence, it is prayed that the ctalm of the Petitioner
may be dismissed.

4. When the matter was taken up for enquiry on
17-09-2002, the counsel for the IT Party/Management alone
was present, neither the I Party nor his counse! on record
present. No orai or documentary ¢vidence was let in on
gither side. After it was reported by the learned counsel for
the II Party/Management that they have no oral evidence,
the evidence was clesed and posted for arguments for the
counse! on eitherside. After the case has been adjourned
twice for advancing the arguments of learned-counsel on
cither side and was taken finally on 10-10-2002, the counsel
who appeared for the II Party/Management had advanced
his arguments and as the counsel for the T Party was not
present to advance his arguments, it was held as no
arguments for T Party and it was reserved for orders,

5. The point for my consideration is—

“Whether the action of the management of M/s,

- ———

Singapore Airlines Ltd., Chennai, in terminating the service
of Sri C. Kumar from 05-05-98 is justified or not? it not
Justified, to what relief the workman is entitled?”

Puint ;—

It is the case of the Petitioner that he joined the
services of the Singapore Airlines Ltd. for doing the
work relating to both passenger and cargo transport
and he was illegally denied employment w.¢.f. 05-05-
98 and that he has been emptoyed continuously for
more (han 480 days within a period of 24 calendar
months and that he was not paid retrenchment
compensation and he was not given any notice in
writing or wages in lieu of notice and hence such -
termination is bad for non-compliance of Section 25F
of Industrial Disputes Act. The Respondent/
Management would contend that a groud handling
agreement was entered into between the Respondent
and the Ajr India in the year 1988 which was renewed
from time to time and that M/s. Air India the Handling
Company shall provide service personnel for
handling baggage in the Respondent’s Aircraft and
that occasionally when there are over crowding of
passengers or arrivai of baggage and if personnel
provideby the Air India for handling baggage failed
to report in time or absent, the Respondent will
engage Casual Labourers purely on temporary basis -
for clearance of baggage which would amount to an
implied contractual engagement and hence, the
workman like Petitioner have never been engaged
on a regular basis and such temporary engagement
of Casuai Labourers by the Respondent occasionally
- will not vest any right on the Petitioner/ Workman to
claim benefits under Industrial Disputes Act alieging
contravention of Section 25F of industrial Disputes
Act. Itis further alleged that the non-employment of
the Petitioner/Workman did not amount to
" retrenchment and he cannot claim any relief from the
management under the Industrial Disputes Act much
tess retrenchinent compensation or re-employment.
It is also alleged by the Respondent/Management
that the temporary contractual agreement for Casual
Labourers if at all will only fall within the ambit of
Section 2 (00) (bb) of the Industriai Disputes Act,
1947 which is an exception to retrenchment. Hence
the Petitioner cannot claim any relief from the
Respondent/Management much less retrenchment
compensation or re-employment. In support of the
contention of the Respondent/Management in their
Counter Staterent, a xerox copy of the ground
handling agreement entered into between the
Singapur Airlines and Air India has been filed into
Court, after furnishing a copy of the same 1o other
side. It is not disputed on the side of the Petitioner.
The Petitioner has not chosen to let in eral or
documentary evidence in support of his contention
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in the Claim Statement. Except raising a plea in the
Claim Statement that a notice was sent through his
counsel to the Respondent/Management and a reply
has been received for the same from the counsel for
the Respondent/Management, no evidence either
oral or documentary has been let in, in support of
that version. Apart from that there is absolutely no
oral or documentary evidence on the side of the
Petitioner/Workman to prove his alleged continuous
service directly under the Respondent/Management.
As per the contention of the Respondent/
Management, no evidence worth considering has
been let in by the Petitioner to show that there was
employer-employee relationship existed between the
Respondent/Management and the Petitioner/
Workman. Inthe Claim Statement also. the Petitioner
has not given any particulars about the days he
worked under Respondent/Management in respect
of the work relating to both passenger and cargo
transport and on other capacities as a workman, He
has simply stated in his Claim Statement that he has
been employed continuously without any break for
more than 480 days within a period of 24 calendar
months. For his averment in the Claim Statement that
he atiended the work mentioned in the Claim
Statement and that he worked continuously without
any break for more than 480 dayswithin a period of
24 calendar months, he has nat produced any
substantial evidence. Itis the specific contention of
the Respondent in the Counter Statement that the
persons like the Petitioner were engaged by the
Respondent, Singapore Airlines Ltd. as Casual
Labourers purely on temporary basis for clearance
of baggage as and when occasion arises and that
the Respondent/Management used to engage Casual
Labourers on daily wage basis at the time of heavy
arrivals and departures of flights and such
cmployment they used to makesn temporary basis

and they never used to engage them confinuously -

for a period of 240 days in 12 calendar months, So
from these contentions of either parties, it can be
said that the allegation of the Petitioner that he had
worked for more than 480 days continuously within
a period of 24 calendar months is not correct. When
the Petitioner has raised this claim to avail the relief
prayed for in the claim petition from the Respondent/
Management, he has to prove his plea in the Claim
Statement with aceeptable fegal evidence that he had
been employed continuously without any break for
more than 480 days within a period of 24 calendar
months. Thus, the Petitioner/ Workman has not
discliarged his burden, though the onus is on him to
prove that he had worked 480 days continuously in
a period of 24 calendar months. The Respondent in
their Counter Statement has stated that the
Respondent/Management emphatically denies that
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the Petitioner has completed 240 days of continuous

" service in a period of 12 calendar months. The leamed

counsel for the Respondent had also argued that the
Petitioner has failed to prove with acceptable legai
evidence that he had worked for 240 daysin aperiod
of 12 calendar months/480 days continuously for a
period of 24 calendar months. Hence, he cannot ask
for the relief of reinstatement into service as that ofa
permanent workman. He had aiso relied upon a
decision of Supreme Court reported as 2002
FACTORIES JOURNAL REPORT Vol.100 pg.397
between RANGE FOREST OFFICER and
S.T.HADIMANL. In that case the Supreme Court has
held that “since the claim of the workman that he
had worked for 240 days was denied b 'y the
Management, itis for the workman to lead evidence
to show that he had in fact, worked for 240 days

.and that in the absence of proof of receiptof salary

or wages for 240 days or order or record of
appuintment or engagement for that period, it
cannot be concluded that the workman had in fact,

Wwarked for 240 days and the anus is on the workman

to prove the claim with sufficient records and mere
an gffidavit is not syfficient.” The decision of the
Supreme Court in this case is quite applicable to.the
present case also. It is further argued by the learned
counsel for the Respondent that the averment jn the
Countsr Statement of the Respondent to that effect
that the Respondent/Management had entered into
groungd handling agreement with Air India and in
pursuance of the same, Air India has taken care of
the ground handling work, which the Petitioner was
said (o have attended the work relating to both
passenger and cargo transport, and the same has
not been denied by the Petitioner. Though the period
of work alleged by the Petitioner in his Claim
Statement has been emphatically denied in the
Counter Statement of tlye Respondent/Management,
the Petitioner has not chosen to prove his alleged
periad of service with acceptable legal oral or

“dogumentary evidence. It js further argued by the

learned cetinsel for the Respondent that the people
like the Petitioner/Workman have been enagaged as
a casual emplayees at the time of exigencies to meet
the requirement or personnel for handling baggage
for nircrafts during the period of over crowding of
pagsengers or arrival of baggage and the personnel
provided by Air India for that work failed to report in
time or remains absent. This has not been disputed
by the Pstitioner as incorrect or false. The learned
counsel woupid further contend that such casual
¢mployment would amount to only implied
contractual agreement, which squarey comes under
section 2(oo)(hb) of Industrial Disputes Act, 1947
which is an exception to retrenchment and hence
there was no retrenchment in the case of the
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Petitioner’s non-employment and he canhot claim
any relief from the Respondent/Management under
the Industrial Disputes Act, 1947 and that he cannot
claim retrenchment compensation ar re-employment.

~ He would further argue that mere pleadings of the

Petitioner in his Claim Statement that he was

employed under the Respondent/Management for a

particular period is not suffice and as per the decision

of Madras High Court in a case reported as 2001 4

LLN 903 the Petitioner has to prove the pleadings by

letting sufficient evidence. In the above cited casg,

the Hon’ble High Court of Madras has held that “the
allegation which was not pleaded and even if
evidence is adduced in that regard cannot be
examined because the other side had no notice of it
and if such evidence is entertained it would
lantamount to granting unfair advantage to the party
who had not pleaded his casc properly”. So from
this, it is seen that argument advanced by the learned
counsel for the Respondent/Management can be
accepted as correct as there is no evidence to show
in this case, on the side of the Petitioner, that he has
been employed under the Respondent/Management

Singapore Airlines and was in continuous

employment for more than 480 days in a period of 24

calendar months. So, from all these things, it is seen

that the Petitioner cannot ask for reinstatement in
service. From the available evidence, it is seen that
the Petitioner was engaged only as a casual workman
by the Respondent/Management as and when
occasion arises. So by the very nature of the
employment of the Petitioner, he has no assurance
that he would be ¢mployed by the Respondent/

Management for any specified duration. The persons

like Petitioner temporary employment could not be

for any period for which they can look forward to
assured work from the employer. It is held by the

High Court of Madras in a case reported as 2001 3

LLN807between L & TMcNEIL LTD. MADRAS

and PRESIDING OFFICER, MADRAS LABOUR

COURT AND ANOTHER that ~casual workmen have

only to report each day and hope that employment

would be provided to them on that day. Their not
going to the place of employer will not result in any
penalty as they are not assured of work daily. This

kind of employment, therefore, cannot be treated on -

par with the temporary and permanent employment.

work and no more.” This observation of the High
Court of Madras in the above cited case is apphcahle
to the facts of this case also,

6. The learned counsel for the Respondent/
Management had argued that the Petitioner has not
at all pleaded in the Claim Statement that prior to the
termination he had worked for 240 days continuously
but it is his plea that he had worked 480 days in 24
calendar months and the same also has not been
proved and that the Petitioner is not entitled for any
permanent émpioyment. Since he was engaged only
as a casual worker as and when required due to the
exigencies, the question of termination does not arise
and hence they are not entitled to the relief of
reinstatement also as a permanent employee of the
Respondent/Management.

7. On the basis of the available materials in this case,
the argument advanced by the leamed counsel for -

-the Respondent/Management can be accepted as

corrcct. Under such circumstances, it can be
concluded that there is no question of termination of
the service of the Petitioner by the Respondent/
Management and the non-employment of the
Petitioner does not amount to any retrenchment,
Hence, it can be concluded that the non-employment
of the: Petitioner/Workman Sri C. Kumar by the
Respondent/Management, Singapore Airlines Ltd.,
Chennai is justified and hence the concerned workman
is not entitled to any relief. Thus, the point is
answered accordingly.

8. Inthe result, an Award is passed holding that the
I Party/Workinan Sri C. Kumaris not entitled for any
relief. No Cost.

(Dictated to the Stenographer, transcribed and typed
by him, corrected and pronounced by me in the open
courton this day the 20th November, 2002.)

K KARTHIKEY AN, Presiding Officer.

Witness Examined -—

Oncitherside : None
Exhibits marked:— _
Oncitherside : Nil
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The employers are not bound to provide work to
casual workinen unless they choose to and there is
work for the day. Directing reinstatement of casual
workmnan who had worked as such, for a relatively
short period of time, would only mean that their names
would once again be included in the list of casual
workmen putting them in the same position they were
earlier, where they would only report for the
employment with the hope being providing with the
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New Delhi, the 11th December, 2002

S.0. 36.—.In pursuancc of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the award (Ref. No. 683/
2001) of the Central Governmcnt Industrial Tribunal,
Chennai now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
managemeni of Singapor Airlines Ltd. and their workman,
which was received by the Central Government on
09-12-2002.

[No. L-11012/10/99-IR (C-1))
S.S. GUPTA, Undcr Secy.

ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
CHENNAI

Wednesday, the 20th November, 2002
PRESENT:
K KARTHIKEYAN ; Presiding Officer

INDUSTRIAL DISPUTE NO. 683/20(}]
{ Tami] Nadu Principal Labour Court CGID. No. 321/99)

(In the matter of the dispute for adjudication under clause
{d) of sub-section ( }) and sub-scction 2{A) of Scction 10 of
the Industrial Disputes Act, 1947 (14 of 1947) , betweenthe
Workman Sri B, Anantharaman and the Managing Director
Singapore Airlines Lid., Chennai.) ’

BETWEEN
Sri B. Anantharaman . I Party/workman
AND
The Managing Director, . 1l Party/Management
Singapore Airlines Lid.. .
Chennat.
Appearance :
For the Workman © M/s. V. Prakash &
P Ramlawmar &
A Lakshmi,
Advocaies.
For thc Management : M/s. King & Partridge.
Advocate

The Govt. of India, Ministrv of Labour in exercisc of
powers conferred by clause (d) of Sub-section (1) and Sub-
scction 2(A) of Scction 10 of Industrial Dispuic Act. 1947
(14 of 1947), have rcferred the concerned dispute for
adjudication vide Order No. L-11012/10/99/IR (CM-1) dated
184)5-1999.

This relerence has been made earlier to the Tamit
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Nadu Principal Labour Court, Chennai, where it 'was taken
onfile as CGID. No. 321/99. when the matter was pending
enquiry in that Labour Court, as per the orders of the Central
Government, Ministry of Labour this case has also been
transferred from the file of Tamil Nadu Principal Labour
Court 1o this Tribunal for adjudication. On receipt of records
from that Principal Labour Court, this case has been taken
on filc as I.D. No. 683/2001 and noticcs were sent to the
counsel on record on gither side, informing them about the
transfer of this case to this Tribunat, with a direction 10
appear before this Tribunal on 16-10-2001 with their
respective parties and to prosccute this case further.
Accordingly, the learned counsel oneither side along with
their respective parties have appeared and prosecuted this
case. The Claim Statement of the [ Party/Workman and the
Counter Statement of the 11 Party/Management were filed,
when  Lhis matler was pending before the Tamil Nadu
Principal Labour Court itself.

Upon perusing the Claim Statement, Counter
Statement, the other material papers onrecord, after hearing
the arguments advanced by (he learncd counsel for the II
Party/Management and this matier having stood gver till
this date for consideration, this Tribunal has passed the
[ollowing .—

AWARD

The Industrial Dispuic referred to in the above order
of reference by the Central Govt. for adjudication by this
Tribunal isas follows :—

“Whether the action of the management of M/s.

Singapore Airlines Lid., Chennai, in terminating the

scrvice of the workman Sri B. Anantharaman from

5.05.98 is justified or not? If not justified, to what

relief the workman is entitied?”

2. The averments in the Claim Statement filed by the

- 1 Party/Workman Sri B. Anantharaman (hereinafter refers

to as Petitioner) are briefly as {ollows:—

The Petitioner has been working in the Madras
Airport cmployed by M/s. Singapore Airlines Lid. 11 Party/
Management (hereinafter refers to as Respondent) for doing
ithe work rclating to both passcnger and cargo transport.
He docs the work of wheel chair assistance lor handicapped
passcngers, assistance in the ticket checking counter for
taking the baggage, putting the baggage tag onand putting
thcm on conveyor belt and ensuring proper movement of
these articles on the conveyor bett and thercafter removing
the same from the Conveyor belt and doing the baggage
make up 1.¢. cnsuring proper loading of these baggage into
the containers. He has also done the ground duties ¢
ramp work, high loading and bulk loading and when the
flight lands. he does the break up of the baggage and
cnsuring that they are toaded into the containers for the
sawne to be picked up by disembarking passengers . He has
alsodone the special handling work in respect of first class
and business class passcngers. With regard to cargo flights
he did loading and ofT toading and palictising. For the
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aforesaid work, the Petltwner has been employed
continuously without any break for more than 480 days
within a period of 24 calendar months. He was employed
continuously from 1993 till the date of his termination. On
2-5-98 a notice by the Petitioner and other similarly placed
workmen was issued through a counsel to the II Party/
Management M/s. Singapore Airlines Ltd. secking that
the Petitioners may be made permanent and the
management should not attempt to bring in a contractor in
a relationship that was hitherto direct. Then, when the
Petitioner along with similarly placed workmen reported
for duty on 4-5-98, Mr. Lim Thorm Cheng the Station
Manager and Mr. Srinivasan the Assistant Station Manager
of the Il Party/Management at Anna Intemational Airport,
Chennai, called the workmen into the Station Manager’s
cabin locked the door and scolded the workmen for having
gone to the lawyer and thereafter took away the temporary
passes issued to them by the Bureau of Civil Aviation
Authority, Chennai. Thereafter, they were asked to go out.
This was done after they had completed their work for the
departure of the Singapore Airtines flight. They were kept
inside the Manager’s cabin from 00.00 hours to 02,00 hours
onthe night of 4th/5th May, 1998. The workers were during
that time asked cither to sign on the contract agreeing to
work under the contractor or failing which it was said that
their services stood terminated. Significantly, Mr. Rosaiah,

S/o Mr, Devaiyah employed by the II Party/Management
from 1993 who was not one of the workmen involved in the
notice was given back his temporary pass issued by the
Bureau of Civil Aviation Security, Chennai. The Petitioner
and Mr.Somu did not attend the work on 4-5-98 and hence
their passes were not taken. However, when the Petitioner
reported for duty on the next day i.e. on 05-05-98 he was
denied employment by the II Party/Management, Thus,
the Petitioner and similarly placed workmen were terminated
from service without any notice and solely with a view to
victimise the Petitioner for claiming permanency and other
labour welfare benefits to which he is entitled to under the
various labour welfare legislations. bmmediately thereafter
on 5th May, 1998 a lawyers notice was issued to the
Singapore Airlines and- various other officials including
Mr. Lm;l Thong Cheng and Mr. Srinivasan objecting to the
Petitioner’s termination and the termination of service of
similarly placed workmen like the Petitioner in the
circumstances done and seeking reinstatement with all
- consequential benefits including permanency and by
inentioning that they have committed unfair labour practice.
A reply was issued on behalf of the management through
their counsel on 19-5-98. In that reply, the termination of
the Petitioner and others from service had not been denied.
Then the Petitioner raised an industrial dispute under
Section 2A of the Act before the Assistanl Labour

Commissioner (Central), Chennai. The impugned

temﬂnatiol%f the Petitioner from service w.e.f, 5-5-98 is
arbitrary, ilfegal, capricious and whimsical. The Petitioner
hasbeen victimised for trying to assert his rights conferred

onhim under various labour welfare legislations. The action
of the Respondent in terminating the Petitioner amounts to
retrenclunent within the meaning of Section 2(oo) of
Industrial Disputes Act, 1947. The Respondent has not
complied with the conditions precedent mandated under
Section 25F of the Act. The action of the Respondent in
secking to introduce contract labour system in a
relationship which was hitherto direct amounts to changing
the service conditions for which statutory notice under
Section YA had not been given. It is an offence as per the
provisions of Industrial Disputes Act, 1947. The
Respondent/Management is not justified in refusing to
confer permanency on the Petitioner and similarly placed
workmen even though they had been working continuously
fora very long period of time. The action of the Respondent/
Management is in violation of Article 21 of Constitution of
India. The last drawn wages of the Petitioner was
Rs. 1050/- p.m. The permanent employees of the
Respondent/Management in the last grade are being paid
Rs.14.000/-p. m. Hence is, therefore prayed that this Hon'ble
Court may be pleased to pass an award directing the
Respondent/Management to reinstate the Petitioner and
regularis¢ and absorb himin the services of the Respondent/
Management and pay him all past benefits as was paidto
the permanent workman with all other consequent benefits
including seniority, back wages etc.

3. The averments in the Counter Statement filed by
the [1 Party/Management, Singapore Airlines Ltd.
(hercinafter refers to as Respondent) are briefly as follows:—

A Ground Handling Agreement was entered into
between M/s, Singapore Airlines and M/s. Air India in the
year 1988, which was renewed from time to time. The
Annexure B clause 4.2 of the agreement states that M/s.
Air India. the handling company shall provide service
personnel for handling baggage in the Respondent’s:
aircrafts. Under above agreement. the Respondent is only
referred to as the "Carrier’ and Air India as ‘Handling
Company’. Occasionally, when there are over crowding of
passengers or arrival of baggage and if a personnel provided
by Air India for handling baggage failed to report in time or
absent, the Respondent will engage Casual Labourers
purely on temporary basis for clearance of baggage, which
will amount to an implied contractual engageinent. Neither
the Pelitioner/Workman nor similarly placed persons
claiming employment with the Respondent has been
engaged on regular basis. The Respondent do not maintain
any records relating to (emporary/casual engagements,

-since such engagements arisc oecasionally. Such temporary

engagement of Casual Labourers by the Respondent
occasionally will not vest any right on the Petitioner/
Workman to claim benefits under Industrial Disputes Act,
1947 alleging contravention of Section 25F and 25N of the
said Act. Temporary, contractual engagements of Casual
Labourersif at all will enly fall within the ambit of Section
2(00) (bb) of the Industrial Disputes Act, 1947, which isan
exception to retrenchment. Hence, the non-employment of



80 THE GAZETTE OF INDIA : JANUARY 4, 2003/PAUSA 14,1924

[ParT II—SEc. 3(i)]

the Petitioner/Worknian did not amount to retrenchment
and he cannot claim any relief from the Respondent/
Management under Industrial Disputes Act. much less
retrenchment compensation or re-employment. Inasmuch
as, personnel for handling baggage for the aircrafts are
provided by Air India, this Respondent/Management is
not liable to give employment - to the Petitioner. Neither the
Petitioner nor similarly placed persons before the authority
were engaged in any vacancy or post. There is no vacancy
or post available with the Respondent to offer employment
to the Petitioner/Workman. The claim of the Petitioner/
Workman is stale barred by laches and as such, the
Petitioner is not entitied to seek benefits under Industrial
Disputes Act from the Respondent. It is false to contend
that the Petitioner joined the services of the Respondent/
Management for doing the work relating to both passenger
and cargo transport. The Petitioner was engaged
occasionally to handle over crowding of passengers or
ammival of baggage. Therefore, it is incorrect to state that he
was given duties as a loader to load the baggage in the
aircraft and he was asked to work for baggage identification.
M/s. Air India who is the handling company provides
personnel for handling baggage of the Respondent aircrafts.
There is no nexus of employer and employee relationship
between the Petitioner and Respondent/Management. The
Petitioner cannot maintain the industrial dispute in the
absence of any positive proof of employer-employee
relationship between him and the Respondent/Management
and hence, it is liable to be dismissed in limini. It is denied
that the Petitioner had completed 480 days of continuous
service in 4 period of 24 calendar months from the year
1992, It waspurely on a temporary basis, casual to meet the
exigencies as mentioned earlier which wilt amount to an
implied contract at the best. Hence, such engagement falls
within the definition of Section 2{oo)(bb) of Industrial
Disputes Act, 1947 and the question of issnance of notice
and illegal termination does not arise much less
retrenchment. The Petitioner has come forward with his
petition alleging non-employment of the Respondent/
Management with anulterior motive and malafide intention
only 1o harass the Respondent for seeking monetary
benefits. The alleged non-compliance of Section 2 5F and
Section 25N of the Industrial Disputes Act, 1947 are all
untenable and cannot be sustained. The Petitioner’s
counsel’s notice dated 2-5-98 was suitably answered by

the Respondent’s counsel’s reply dated 19-5-98. The

altegations in the Claim Statement about the atleged
occurrence on 4-5-98 in the Station Manager’s cabin are
denied as false. The notice dated 5-5-98 was sujtably
answered by the reply notice dated 5-6-98 issued through
the counsel of the Respondent. The alleged ternination of
the services of the Petitioner and similarly placed persons
does not amount to unfair labeur practice. There is no
ilegal or malafide termination of service of the Petitioner,
since he wasemployed only on a casual basis, The question
of violation of Section YA of the Industrial Disputes Act,
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1947 does not arise in the facts and circurnstances of the
case. Since the Petitioner was engaged on casual basis as
and when exigency arose, the question of paying monthly
wages does not arise at all. The claims are ali ill-founded,
misconceived, untenable and consequently, the Petitioner
is not entitled to any relief much less reinstatement in
service, back wages, continuity of service attendant
benefits. Hence, it is prayed that the claim of the Petitioner
may be dismissed.

4. When the matter was taken up for enquiry on
17-09-2002, the counsel for the IF Party/Management alone
was present, neither the 1 Party nor his couynsel on record
present. No oral or documentary evidence was let in on
either side. After it was reported by the leared counsel for
the Il Party/Management that they have no oral evidence,
the evidence was closed and posted for arguments for the
counsel on either side. After the case has been adjourned
twice for advancing the arguments of learned counsel on
either side and was taken finally on 10-10-2002, the counsel
who appeared for the II Party/Management had advanced
his arguments and as the counsel for the [ Party was not
present to advance his arguments, it was held as no
arguments for [ Party and it was reserved for orders.

5. The point for my consideration is —

“Whether the action of the management of M/s.
Singapore Airlines Ltd., Clicnnai, in terminating the
service of the workman Sri B. Anantharaman from
05-05-98 is justified or not? If not justified, to what
relief the workman is entitled?”

Point ;-

It is the case of the Petitioner that he joined the
services of the Singapore Airlines Lid. for doing the work
relating to both passenger and cargo transport and he was
illegally denied employment w.e.f. 05-05-98 and that he has
been employed continuously for more than 480 days within
a period of 24 calendar months and that he was not paid
retrenchment compensation and he was not given any
notice in writing or wages in lieu of notice and hence such
termination is bad for non-compliance of Section 25F of
Industrial Disputes Act. The Respondent/Management
would contend that a ground handling agreement was
entered into between the Respondent and the Air India in
the year 1988 which was renewed from time to time and that
M/s. Air India, the Handling Company shalt provide service
personnel for handling baggage in the Respondent’s
Aircraft and that occasionally when there are over crowding
of passengers or arrival of baggage and if personnel
provided by the Air India for handling baggage failed to
report in time or absent, the Respondent will engage Casual
Labourers purely on temporary basis for clearance of
baggage which would amount to an implied contractual
engagement and hence, the workman like Petitioner have
never been engaged on a regular basis and such temporary
engagement of Casual Labourers by the Respondent
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occasionally will not vest any right on the Petitioner/
Workman to claim benefits under Industrial Disputes Act
alleging contravention of Section 25F of Industrial Disputes
Act. It is further alleged that the non-employment of the
Petitioner/Workman did not amount to retrenchment and
he cannot claim any relief from the management under the
Industrial Disputes Act much less retrenchment
compensation or re-employment. It is also alleged by the
Respondent/Management that the temporary contractual
agreement for Casual Labourers if at alf will only fall within
the ambit of Section 2{(00)(bb) of the Industrial Disputes
Act, 1947 which is an exception to retrenchment. Hence
the Petitioner cannot claim any relief from the Respondent/
Management much less retrenchment compensation or re-
employment. In support of the contention of the
Respondent/Management in their Counter Statement, a
xerox copy of the ground handling agreement entered into
between the Singapore Airlines and Air India has been
filed into Court, after furnishing a copy of the same to
other side. It is not disputed on the side of the Petitioner.
The Petitioner has not chosen to let in oral or documentary
evidence in support of his contention in the Clain Statement.
Except raising a plea in the Claim Statement that a notice
was sent through his counsel to the Respondent/
Management and a reply has been received for the same
from the counsel for the Respondent/Management, no
evidence either oral or documentary has been let in, in
support of that version. Apart from that there is absolutely
no oral or documentary evidence on the side of the
Petitioner/Workinan to prove his alleged continuous service
directly under the Respondent/Management. As per the
contention of the Respondent/Management, no evidence
worth considering hasbeen let in by the Petitioner to show
that there was employer-employee relationship existed
between the Respondent/Management and the Petitioner/
Workman. In the Claim Statement also, the Petitioner has
not givern any particulars about the days he worked under
Respondent/Management in respect of the work relating
to both passenger and cargo transport and on other
capacitics as a workman. He has sitiply stated in his Claim.
Statement that he has been employed continuously
without any break for more than 480 days within a period
of 24 calendar months. For his averment in the Claim
Statement that he attended the work mentioned in the Claim
Statement and that he worked continuousty without any
break for more than 480 days within a period of 24 catendar
months, he has not produced any substantial evidence . It
is the specific contention of the Respondent in the Counter
Statement that the persons like the Petitioner were engaged
by the Respondent, Singapore Airlines Lid. as Casual
Labourers purely on temporary basis for clearance of
baggage as and when occasion arises and that the
Respondent/Management used to engage Casual
Ladourers on daity wage basis at the time of heavy amivals
and departures of flights and such employment they used
to make on temporary basis and they never used to engage
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them continuously for aperiod of 240 daysin 12 calendar
months. So from these contentions of either parties, it can
be said that the allegation of the Petitioner that he had
worked for more than 480 days continuousty within a period
of 24 calendar months is not correct. When the Petitioner
has raised this claim to avail the relief prayed for in the
claim petition from the Respondent/Management, he has
to prove his plea in the Claim Statement with acceptatile
legal evidence that he had been employed continuously
without any break for more than 480 days within a period
of 24 calendar months. Thus, the Petitioner/Workman has
not discharged his burden, though the onus is on him
prove that he had worked 480 days continuously in a period
of 24 calendar months. The Respondent in their Counter
Statementrhias stated that the Respondent/Management
emphatically denies that the Petitioner has completed 240
days of continuous service in a.period of 12 calendar

A

months. The learned counsel for the Respondent had also

argued that the Petitioner has failed to prove with acceptableé
legal evidence that he had worked for 240 days in a period
of 12 calendar months/480 days continuously for a period
of 24 calendar months. Hence, he cannot ask for the relief
of reinstatement into service as that of a permanent
workman. He had also relied upon a decision of Supreme
Court reported a5 2002 FACTORIES JOURNAL REPORT
Vol. 100 pg.397 between RANGE FOREST OFFICER and
S.T. HADIMANI. In that case the Supreme Court has held

that “since the claimn of the workman that he had worked -

for 240 days was denied by the Management, it is for the
workman (o lead -evidence to show that he had in fact,

worked for 240 days and that in the absence of proof of

receipt of salary or wages ior 248 days or order or record of
appoiatment or engagement for that period, it cannot be
concluded that the workman had in fact, worked for 240
days and the onus is on the workman to prove the claim
with. sufficient records and mere an affidavit is not

*+ sufficiint.” The decision of the Supreme Court in this case

is quite npplicable to the present case also, 1t is further

+ argued by the leamed connsci for the Respondent that the

averment in the Counter Statement of the Respondent to
that effect that the Respondent/Management had entered

- into ground handling agreement with Air India and in

pursuance of the same. Air India has taken care of the
ground handiing work, which the Petitioner was said (o
have attended the work relating to both passenger and
cargo transport, and the same has not been denied by the
Petitioner. Though the period of work alleged by the
Petitioner in.his Ctaim Statement has been emphatically
denicd in the Counter Statement of the Respondent/
Management, the Petitioner has not chosen to prove his
alleged period of service with acceptable legal oral or
documentary evidence. It is furtler argued by the learned
counsel for the Respondent “that the people like the
Petitioner/Workman have been engaged as a casual
employees at the time of exigencies to meet the requirement

or personnel for handling baggage for aircrafts during the
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period of over crowding of passengers or arrival of baggage
and the personnel provided by Air India for that work
failed to report in time or remains absent. This has notbeen
disputed by the Petitioner as incorrect or false, The leamed
counsel would further contend that such casual
employment would amount to only implied contractuat
agreement, which squarely comes under section 2(o0)(bb)
of Industrial Disputes Act, 1947 which is an exception to
retrenchment and hence there was no retrenchment in the
case of the Petitioner’s non-employment and he cannot
claim any relief from the Respondent/Management under
the Industrial Disputes Act, 1947 and that he cannot claim
retrenchment compensation or re-employment. He would
further argue that mere pleadings of the Petitioner in hls
Claim Statement that he was employed under the
Respondent/Management for a particular period is not
suffice and as per the decision of Madras High Court in a
casereported as 2001 4 LLN 903 the Petitioner hus to prove
the pleadings by letting sufficient evidence. In the above
cited case, the Hon’ble High Court of Madras has held that
“the allegation which was not pleaded and even if evidence
is adduced in that regard cannot be exatnined because the
other side had no notice of it and if such evidence is
entertained it would tantamount to grantlng unfait
advantage to the party who had not pleaded his case
properly”. So from this, it is seen that argument advanced
by the leamed counsel for the Respondent/Management
can be accepted as correct as there is no evidence to show
in this case, on the side of the Petitioner, that he has beeh
employed under the Respondent/Management Singapore
Airlines and was in continuous employment for more than
480 days in a period of 24 calendar months. So, from all
these things, it is seen that the Petitioner cannot ask for
reinstatement in service. From the available evidence, itis
seen that the Pctitioner was engaged only as a casual
workman by the Respondent/Management 45 and wien
occasion arises. So by the very nature of the employment
of the Petitioner, he has no assurance that he would be
employed by the Respondent/Managemcent for any
specified duration. The persons llke Petitioner temporary
cmployment could not be for any period for which they
can look forward to assured work from the employer. It is
held by the High Court of Madras in a case reported as
2001 3 LLN 807 between L & T McNEIL LTD. MADRAS
and PRESIDING OFFICER, MADRAS LABOUR COURT
AND ANOTHER that “casual workmen have only to report
each day and hopc that cmployment would be provided to
them on that day. Their not going (o the place of employer
will not result in any penaliy as they are not assured of
work daily. This kind of employment, therefore, cannot be
treated on par with the temporary and permanent
employment. The employers are not bound to provide work
to casual workunen unless they choose to and there is work
for the day. Directing reinstatement of casual workman who
had worked as such. for a relatively short period of time,
would only mean that their names would once again be
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included in the list of casual workmen putting them in the
same position they were edilier, where they would only
report for the employment with the hope being providing
with the work and no more.” This observation of the High
Court of Madtas in the above cited case is applicable to
the facts of this case also.

-6, The leaftied coinsél for the Respondent/
Matnigenieit had argued that the Pétitioner has not at all
pleaded iti the Claim Statemerit that prior to the terrhination
he had worked for 240 days continuously but itis his plea
that he had worked 480 days in 24 calendar months and the
saine also lias tiot beén proved and that the Petitiofier is
tiol entitled for 4dy permanént employment, Since he was
éngaged only as a casual worker as and when requited due
1o the exigencies, the question of termination does not
arise and hence they are hot entitled to the relief of
reingtutément also as a permanent employee of the
Respohdent/Managemient.

1. Onthe basis of the available materials in this
case, the argument advanced by the leared counsel for
the Respondent/Management can be accepted as correct.
Ustder kich circumstances, it can be concluded that there
s e tjuestion of termination of the service of the Petitioner
by the Respondent/Management and the noh-employment
of the Petitioner does not amount to any retrerichment.
Henge, it can be-concluded that the non-employment of
the Petitioner/Workman Sri B. Anantharaman by the
Respondent/Management, Singapore Airlines Ltd.,
Chetinai is justified and hence the concerned workman is -
not entitled to any relief, Thus, the point is answered
nccordingly.

8 In the result, an Award is passed holding
that the 1 Party/Workman Sr B. Anantharaiman isnot entitled
for any relicf, No Cost.

(Dictated to the Stenographer, transcribed and typed
by him, corrected and pronounced by me in the open
courton this day thc 20th November, 2(102.)

K. KARTHIKEY AN, Presiding Officer
Witnesses Examined :-
On eitherside . None
Exhibits marked:-
On eitherside : Nil
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New Delhi, the 11th December, 2002

8.0. 37.—.In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947) the Central
Govermnment hereby publishes the award (Ref. No.688/2001)
of the Central Government Industrial Tribunal, Chennai
now as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of
Singapor Air Lines Ltd. and their workman, which was
received by the Central Government on 09-12-2002.

[No. L-11012/1189-IR (C-1)]
S.5. GUPTA, Under Secy.

EEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, CHENNA!

- Wednesday, the 20th November, 2002
PRESENT :

K. KARTHIKEYAN : Presiding Officer

INDUSTRIAL DISPUTE NO. 688/200i
(Tamil Nady Principal Labour Court CGID. No. 326/99)

(In the matter of the dispute for adjudication under clause
(d) of sub-section (1) and sub-section 2(A) of Section 10 of
the Industrial Disputes Act, 1947 (14 of 1947), between the
Workman Sri N.P. Laxminarayan and the Managing Director
Singapore Airlines Ltd., Chennai.)

BETWEEN y
Sri N.P. Lakshminarayanan  : IParty/Workman
AND
The Managing Directar, ;[ Party/Manageiment
Singapore Airlines Ltd.,
Chennai,
Appearance :
For the Workman : M/s. V., Prakash &

B. Ramkumar &

A. Lakshmi, Advocates.
For the Management . Mis, King & Partridge,

Advocalte

The Govt. of India. Ministry of Labour in exercise of
powers conferred by clause (d) of sub-section (1) and sub-
section (2A) of Section 10 of Industrial Disputes Act, 1947
(14 of 1947), have referred the concerned dispute for
adjudication vide Order No. L-11012/1 1/99/IR (CM-I)dated
18-05-1999.

This reference has been made earlier to the Tamil
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Nadu Principal Labour Court, Chennai, where it was taken
on file as CGID. No. 326/9%. When the matter was pending
enquiry in that Labour Court, as per the orders of the Central
Government, Ministry of Labour this case has also been
transferred from the file of Tamil Nadu Principal Labour
Court to this Tribunal for adjudication. On receipt of records
from that Principal Labour Count, this case has been taken
on file as 1.D. No. 688/2001 and notices were sent to the
counsel on record on either side, informing them about the
transfer of this Case to this Tribunal, with a direction to
appear before this Tribunal on 17-10-2001 with their
respective parties and to prosecute this case further.
Accordingly, the leamed counsel on either side along with
their respective parties have appeared and prosecuted this
case. The Claim Statement of the [ Party/Workman and the:
Counter Statement of the || Party/Management were filed,
when this matter was pending before theé Tamil Nadu
Principal Labour Court itself.

Upon perusing the Claim Statement, Counter
Statementt, the other material papers on record, after hearing
the arguments advanced by the learned counsel for the I
Party/Management and this matter having stood over till
this date for consideration, this Tribunal has passed the
following: - '

AWARD

The Industrial Dispute referred to in the above order
of reference by the Central Govt. for adjudication by this
Tribunal is as follows: -

“Whether the action of the management of M/s,
Singapore Airlines Ltd., Chennai, in terminating the
service of Sri N.P, Lakshminarayanan from 05-05-98
is justified or not? If not. justified, to what relief the
workman is entitted?” '

2. The averments in (he Claim Statement filed by the
1 Party/Workman Syi N.P. Lakshminarayanan (hereinafter
refiers (g as Petitioner) are briefly as follows ;—

"The Petitioner has been working in the Madras
Aitport employed by M/s, Singaporc Airlines Lid. IT Party/
Management (hereinafter refers to as Respondent) for doing
the work relating to both passenger and cargo transport.
He docs the work of wheel chair assistance for handicapped
passengers. assistance in the ticket checking counter for
taking the baggage, putting the baggage tag on and putting
them on conveyor belt and ensuring proper movement of
these articles on the conveyor belt and thereafter removing
(he same from the Conveyor belt and doing the baggage
makeup i.c. ensuring proper loading of these baggage into
the containers. He has also done the ground duties i.c.
ramp work, high loading and bulk loading and when the
flight lands, he does the break up of the baggage and
ensuring that they are loaded into the containers for the
same to be plcked up by disembarking passengers . He has
also donc the special handling work in respect of first class
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and business class passengers. With regard to cargo flights
he did loading and off loading and palletising. For the
aforesaid work, the Petitioner has been eniployed
continuously without any break for more than 480 days
within a period of 24 calendar months. He was employed
continuously from the year 1991 till the date of his
termination. On 2-5-98 a notice by the Petitioner and other
similarly placed workmen was issued through a counsel to
the IT Party/Management M/s. Singapore Airlines Ltd.
seeking that the Petitioners may be made permanent and
the management should not attempt to bring in a contractor
in @ relationship that was hitherto direct. Then, when the
Petitioner along with similarly placed workmen reported
for duty on 4-5-98, Mr. Lim Thom Cheng the Station
Manager and Mr. Srinivasan the Assistant Station Manager
of the II Party/Management at Anna International Airport,
Chennai, called the workmen into the Station Manager’s
cabin locked the door and scolded the workmen for having
gone to the lawyer and thereafter took away the temporary
passes issued to them by the Bureau of Civil Aviation
Authority, Chennai. Thereafter, they were asked to go out.
This was done after they had completed their work for the
departure of the Singapore Airlines flight. They were kept
inside the Manager’s cabin from 00.00 hours to 02.00 hours
on the night of 4th/5thMay, 1998. The workers were during
that time asked either to sign on the contract agreeing to
work under the contractor or failing which it was said that
their services stood terminated. Significantly, Mr. Rosaiah,
S/o. Mr. Devaiyah employed by the IT Party/Management
from 1993 who was not one of the workmen involved in the
notice was given back his temporary pass issued by the
Bureau of Civil Aviation Security, Chennai. Mr. Sonw and
Mr. Anantharaman did not attend the work on 4-5-98 and
hence their passes were not taken. However, when the
Petitioner reported for duty on the next day i.e. on 05-05-98
he was denied employment by the IT Party/Management,
Thus, the Petitioner and similarly placed workmen were
terminated from service without any notice and solely with
a view to victimise the Petitioner for claiming permanency
and other labour welfare benefits to which he is entitled to
under the various labour welfare legislations. Immediately
thereafter on 5th May, 1998, alawver’s notice was issued
to the Singapore Airlines and various other officials
including Mr. Lim Thong Cheng and Mr. Srinivasan
objecting to the Petitioner’s termination and the termination
of service of similarly placed workmen like the Petitioner in
the circumstances done and seeking reinstatement with all
consecuential benefits including permanency and by
mentioning that they have committed unfair labour practice.
A reply was issued on behalf of the management through
their counsel on 19-5-98. In that reply, the termination of
the Petitioner and others from service had not been denied.
Then the Petitioner raised an industrial dispute under
section 2A of the Act before the Assistant Labour
Commissioner (Central), Chennai. The impugned
lermination of the Petitioner from service w.e.f. 5-5-98 is
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arbitrary, illegal, capriclous and whimsical. ‘The Petitioner
has been victimised for trying to assert his righits conferred
on him under various labour welfare legislations. The action
of the Respondent in terminating the Petitioner amounts to
retrenchment within the meaning of Section 2(00) of
Industrial Disputes Act, 1947. The Respondent has not
complied with the conditions precedent mandated under
section 25F of the Act. The action of the Respondent in
seeking to introduce contract labour system in a
relationshlp which was hitherto direct amounts to changing
the service conditions for which statutory notice under
section 9A had not been given. It is an offence as per the
provisions of Industrial Disputes Act, 1947. The
Respondent/Management is not justified in refusing to
confer permanency on the Petitioner and similarly placed
workmen even though they had been working continuously
for a very long period of time. The action of the Respondent/
Management ls in violation of Article 21 of Constltution of
India. The last drawn wages of the Petitioner was Rs. 1,050
p.m. The permanent employees of the Respondent/
Management Iu the last grade are being paid Rs. 14,000
p-m. Hence ls, therefore prayed that this Hon’ble court
may be pleased to pass an award directing the Respondent/
Management to reinstate the Petitioner and regularise and
absorb him in the services of the Respondent/Management
and pay himn all past benefits as was paid to the permanent
workman with all other consequent benefits including
seniority, back wages etc.

3. The averments in the Counter Statement filed by the
I Party/Manage ment, Singapore Airlines Ltd. (hereinafter
refers to as Respondent) are briefly as follows :—

A Ground Handling Agrecment was entered into
between M/s, Slngapore Alrlines and M/s. Air India in the
vear 1988, which was renewed from time to time. The
Annexure B clause 4.2 of the agreement states that M/s.
Air Indla, the handling company shall provide service
personnel for handling baggage in the Respondent’s
aircrafis. Under above agreement, the Respondent is only
referred to as the "Carrier’ and Air India as *Handllng
Coinpany’. Oscaslonally, when there are over crowding of
passengers or amival of baggage and if a personnel provided
by Air India for handling baggage failed to report in time or
absent, the Respondent will engage Casual Labourers
purely on teruporary basis for clearance of baggage, which
will amount to an implied contractual engagement. Neither
the Petltioner/Workman nor similarly placed persons
claiming employment with the Respondent has been
engaged on regular basis. The Respondent do not maintain
any records relating to temporary/casual engagements,
since such engagements arise occasionally. Such temporary
engagement of Casual Laboyrers by the Respondent
occasionally will not vest any right on the Petitioner/
Workman to claim benefits under Industrial Disputes Act,
1947 alleging contravention of Sections 25F and 25N of
the sald Aci. Temporary, contractual engagements of

o Pred .y s
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positive proof of employer-employee relationship between Singapore Air} ines Lid., Chenng it terminating the
himand the Respondent/Managemen and hence, it is liabje service of Sri NP, Lakshminarayanan from Ca. o 508
19 be dismissed in limini. It s denied gy the Petitionerhad isjustificd or not? If not, justified, 1o what relief the
completed 480 days of continuous service jp a periad of 24 workman is enfitleg”

temporary basis, casual to Mmeet the exigencies 55  Point:— | N
Mentioned eartier which wily amount to an implied contracy It is the case of the Petitioner that he joined the
at the best. Hence, sych chgagement falls within (e services of the Singapore Airlines Ltg for doing the work

ulterior motive and malafide intention only to harags the notice in writing or wages i lieu of notice and hence such
Respondent for seeking monetary benefits, The alleged lermination is bad for hon-compliance of Seciion 25F of
flon-compliance of Section 25F and Section 25N of the Industrial Dispucs Act. The Respondent/Managemen

Station Manager’s capin are denied as false. The notice Aircraft and that occasionally when there are over crowding
dated 5-5-98 wag Suitably answered by the reply notice of passengers or armival of baggage and if personnel
dated 5-6-98 issued through the counsc! of the Respondent provided by the Air India for handiing baggage failed to
The aileged termination of the services of the Petitioner reportin time or absent, the Respunden't will engage Casuai
and similarly placeq Persons does not amount 1o unfair Labourers purely on temporary basis for Cleam\?e o
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baggage which would amount 10 an il'nplied 'Cf)ntractual
engagement and hience, the workman like Petitioner have
heverbeen engagedona regular basis and such temporary
engagemem of Casual Labourers by the Requqdent
occasionally will not vest any right on the Petitioner
Workman u-) claim benefits under industrial Disputes Act
alleging contravention of Section 25F of Industrial Disputes
Act. 1t is further allcged that the non-employment of the
Petitionet/ Workman did not amount 1© retrenchment and
he cannot claim any¥ relief from the mand gement under the
Industrial Disputes Act much less retrenchment
compensation of re-employment. Jtis also alleged by the
RcspondenUManagemem {hat the temporary contragua_al
agreement for Casual Labourers if at all will only fati withit
the ambit of Section 2 (00) (bb) of the Industrial Disputes
Act, 1947 which is an gxception 1o retrenchment. Hence
{he Petitioner cannot claim any relief from the Respondent/
Management much less retrenchment compensation orre-
cmployment. In support of the contention of the
RespundenUMzmagemem in their Counter Statement, a
erox copy of the eround handling agrecment entered into
between the Singapore Airtines and Alr India has been
filed into Court, after furnishing a copy of the same 10
other side. 1tisnot disputed on the side of the Petitioner.
The Pefitioner hasnot chosen to letin oral or documentary
evidence in support of his contention in the Claim Statement.
Except raising a pleainthe Claim Statement that a notice
was sent through his counsel to the Respondent/
Management and a reply has been received for the same
from the counsel for the Respondcmeanagemem. no
evidence cither oral or documeniary has been let in. in
support of that version. Apart from that there is absolutely
no oral or documentary evidence on the side of the
Petitioner/Workman 10 prove Ins alleged conlinuous
service directly under the Respondenbfl\/lanagemcnt. As
per the contention of the RespondenUManagcmem, no
evidence worth considering hasbeen let in by the Petitioner
to show that there was ™ employer-employee relationship
existed between the Respondemﬂ\/lnnagemem and the
Petitioner/Workman. In the Claim Statement also, the
Petitioner has not given any particulars about the days he
warked under Rcspondent/Management in respect of the
work relating (o poth passenger and cargo transport and
an other capacitiesasa workman. He has simply stated in
pis Claim Statement i{hat he has been employed
continuously without any break for wore than 4380 days
within a period of 24 calendar months. For his avermentin
the Claim Statement that he attended the work mentioned
in the Clauu Statemncnt and that he worked continuously
without any break for more than 480 days withina period
of 24 catendar months, he has not produced any snbstantial
evidence . Itis the specific contention of the Respondent
i the Counter Statement that the persons like {he Petitioner
were engaged by the Respondent, Siigapore Airlines Ltd.
as Casual Labourers purely on femporary basis for
clearance of baggage as and when occasion arises and
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that the Respondenthanagcment used to engage® Ca'sual
Labourers on daily Wage pasis at the time of heavy arrivals
and departures of flights and such employment they used
to make on temporary pasis and they never used {o engage
them continuously fora period of 240 daysin 12 calendar
months. So from these contentions of either parties, it can
be said that the allegation of the Petitioner that he l}ad
worked for more thant 480 days continuousty withina period
of 24 calendar months Isnot correct. When the Petitioner
has raised this clain 10 avail the relief pray ed for in the
claim petition from the RespondenthanagFment. he has
1o prove his plea in the Claim Statement with acFeptable
legal evidence that he had been employed _cor‘;tmuou‘sly
without any break for moie than 480 days within 2 pcnod
of 24 calendar months. Thus, the Petitioner/Workman has
not discharged his burden. though the onus is on um ©
prove that he had worked 480 days continuously 10 aperiod
of 24 calendar months. The Respondent in their Counter
Statement has stated that the Respondemeanag_emam
emphatically denies that the petitioner has completed 240
days of continuous service ini a period of 12 calendar
months. The {eamed counsel for the Respondent hadalso
argued that the Petitioner has failed to prove with acceptable
legal evidence that 1e had worked for 240 daysin aperiod
of 12 calendar months/480 days continuously for a period
of 24 calendar months. Hence, tie cannot ask for the reiief
of reinstaiement into service as that of a permanent
workman. He had also relied upor a decision of Supreme
Court reported as 2002 FACTORIES JOURNAL REPORT
Vol. 100 pg.397 between RANGE FOREST OFFICER and
S.T.HADIMANL In that case the Supreme Court has held
that “since the claim of the workman that he had worked
for 240 days was denied by the Management, it is for the
workman to lead evidence to show that he had in fact,
worked for 240 days and that in the ahsence of proof of
receipt of salary or wages for 240 days or order or record
of appointment or engagement for that period, it cannot
be concluded that the workman had in fact, worked for
240 days and the onus is on the workman o prove the
claim with sufficient records and mere an affidavit is not
sufficient.” The decision of the Supreme Court in this case
is quite applicable 1o the present case also. 1t is farther
argued by the learned counsel for {he Respondent that the
averment in the Counter Statement of the Respondent t©
(hat effect that the Respondelmf[\/lanagemem had entered
into ground handling agreement with Air India and in
pursuance of the same, Air India has taken care of the
ground handling work, which the Petitioner was said to
have attended the work relating 10 poth passenger and
cargo transport. and the same has not been denied by the
Petitioner. Though the period of work atleged by the
Petitioner in his Clain Statement has been emphatically
denied in the Counter Statement of the Respondent/
Management. the Petitioner has not chosen {0 prove his
alleged period of servicé with acceptable legal oral or
documentary evidence. Itis further argued by the learned
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counsel for the Respondent ° that the people like the
Petitioner/Workman have been engaged as a casual
employees at the time of exigencies to meet the requirement
or personnel for handling baggage for aircrafts during the
period of over crowding of passengers or arrival of baggage
and the personnel provided by Air India for that work failed
to report in time or remains absent. This has not been
disputed by the Petitioner as incorrect or false. The learned
counsel would further contend that such casual
employment would amount to only implied contractual
agreement, which squarely comes under section 2{00)(bb)
of Industrial Disputes Act, 1947 which is an exception to
retrenchment and hence there was no retrenchment in the
case of the Petitioner’s non-employment and he cannot
claim any relief from the Respondent/Management under
the Industrial Disputes Act, 1947 and that he cannot claim
retrenchment compensation or re-employment. He would
further argue that mere pleadings of the Petitioner in his
Claim Statement that he was employed under the
Respondent/Management for a particular period is not
suffice and as per the decision of Madras High Courtina
case reported as 2001 4 LLN 903 the Petitioner has to prove
the pleadings by letting sufficient evidence. In the above
cited case, the Hon’ble High Court of Madras has held that

~the allegation which was not pleaded and even if evidence
is adduced in that regard cannot be examined because the
other side had no notice of it and if such evidence is
entertained it wonld tantamount to granting unfair
advantage to the party who had not pleaded his case
property”. So from this, it is seen that argument advanced
by the learned counsel for the Respondent/Management
can be accepted as correct as there is no evidence to show
in this case. on the side of the Petitioner, that he has been
employed under the Respondent/Management Singapore
Airlines and was in continuous employment for more than
480 days in a period of 24 calendar months. So, from all
these things, it is seen that the Petitioner cannot ask for
reinstatement in service. From the available evidence, it is
seen that the Petitioner was engaged only as a casual
workman by the Respondent/Management as and when
occasion arises. So by the very nature of the employment
of the Petitioner, he has no assurance that he would be
employed by the Respondent/Management for any
specified duration. The persons like Petitioner temporary
employment could not be for any period for which they
can look forward to assured work from the employer. 1tis
held by the High Court of Madras in a case reported as
2001 3 LLN 807 between L & TMcNEIL LTD, MADRAS
and PRESIDING OFFICER, MADRAS LABOUR COURT
AND ANOTHER that “casual workmen have only to
report each dav and hope that employment would be
provided to them on that day. Their not going to the place
of emploverwill not result in any penalty as they are not
assured of work daily. This kind of emplayment, therefore,
cannot bhe treated on par with the temporary and
permanent employment. The emplovers are not bound to
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provide work to casual workmen unless they choose to
and there is work for the day. Directing reinstatement of
casual workman who had worked as such, for a relatively
short period of time, would only mean that their names
would once again be included in the list of casual workmen
putling them in the same position they were earlier, where
they would only report for the employment with the hope
being providing with the work and no more.” This
observation of the High Court of Madras in the above cited
case is applicable to the facts of this case also.

6. The learned counsel for the Respondent/
Management had argued that the Petitioner has not at all
pleaded in the Claim Statement that prior to the termination
he had worked for 240 days continuously butit is hisplea
that he had worked 480 days in 24 calendar months and the
same also has not been proved and that the Petitioner is
not entitled for any permanent employment. Since he was
engaged only as a casual worker as and when required due
1o the exigencies, the question of termination does not
arise and hence they are not entitled to the relief of
reinstatement also as a permanent employee of the
Respondent/Management,

7. On the basis of the available materials in this case,
the argument advanced by the learned counsel for the
Respondent/Management can be accepted as comrect.

" Under such circumstances, it can be concluded that there

is no question of termination of the service of the Petitioner
by the Respondent/Management and the non-employment

of the Petitioner does not amount (o any retrenchment.

Hence, it can be concluded that the non-employment of
the Petitioner/Workman Sri N.P. Lakshmi Narayanan by

the Respondent/Management, Singapore Airlines Ltd.,

Chennali, is justified and hence the concerned workmanis
not entitied to any relief. Thus, the point is answered

accordingly.

8. In the result, an Award is passed holding that the
I Party/Workman Sri N.P, Lakshmi Narayanan is not entitled
for any relief. No Cost.

(Dictated to the Steno grapher, transcribed and typed
by him, corrected and pronounced by me in the open court
on this day the 20th November, 2002.)

K. KARTHIKEY AN, Presiding Officer
Witnesses Examined :—
Oneitherside : None
Exhibits marked :—

On citherside : Nil
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TH. UH, TN, T a9
New Delhi, the 11th December, 2002

S.0. 38.—.In pursuance of Section 17 of the
lndustrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the award (Ref. No. 682/
2001) of the Central Government Industrial Tribunal,
Chennai now as shown in the Annexure in the Industeiat
Dispute between the emplovers in relation to the
management of Singapore Air Lines Ltd. and their workman,
which was received by the Central Government on
09-12-2002.

[No. L-11012/12/99-IR (C-1)]
S.S. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, CHENNAI

Wednesday, the 20th November, 2002
Present: K. KARTHIKEY AN, Presiding Officer
INDUSTRIAL DISPUTE NO. 682/2001
{Tanul Nadu Principal Labour Court CGID.No. 3 20/99)

(In the matter of the dispute for adjudication under clause
(d) of Sub-section (1) and Sub-section 2 {A) of Section 10

of the Industrial Disputes Act, 1947 (14 of 1947), between

the Workman Sri P. Somu and the Managing Director,
Singapore Airlines Ltd., Chennai.)

BETWEEN
SiiP. Somu . I'Party/Workman
AND
The Managing Direclor, : 11 Party/ Management
Singapore Airlines Ltd. '
Chennai.

APPEARANCE:

Forthe Workiman M/s. V. Prakash &
P. Ramkumar &
A Lakshmi,
Advocates

Forthe Management: M/s, King & Partridge,

Advocate
The Govt. of India, Ministry of Labour in exercise of

powers conferred by clause (d) of Sub-section (1) and Sub-
section 2 (A) of Section 10 of Industrial Disputes Act, 1947
(14 ol 1947). have referred the concermned dispute for

adjudication vide Order No.L-11012/12/99/IR (CM-]) dated
1805-1999.

This reference has been made earlier to the Tamil
Nadu Principal Labour Court, Chennai, wheére it was taken
on file as CGID. No. 320/99, When the matter was pending
enquiry in that Labour Court, as per the orders of the Central
Government, Ministry of Labour this case has also been
transferred from the file of Tamil Nadu Principal Labour
Court to this Tribunal for adjudication. On receipt of records
from that Principal Labour Court, this case has been taken
on file as L.D. No. 682/2001 and notices were sent to the
counsel on record ou either side, informing them about the
transfer of this case (o this Tribunal, with a direction to
appear before this Tribunal on 16-10-2001 with their
respective parties and to prosecule this case further.
Accordingly, the learned counsel on ¢ither side along with
their respective parties have appeared and prosécuted this
case. The Claim Statement of the [ Party/Workman and the

_Counter Statement of the II Party/Management were filed,

when, this inatter was pending before the Tamil Nadu
Principat Labour Court itself.

Upon perusing the Claim Statement, Counter
Statement, the other material papers on record, after hearing
the arguments advanced by the learned counsel for the II
Party/Management and this matter having stood aver till
this date for consideration. this Tribunat has passed the
following .—

AWARD

The Industrial Dispute referred to in the above order
of reference by the Central Govt. for adjudication by this
Tribunatl is as follows : —

“Whether the action of the management of M/s.
Singapore Airtines Ltd., Chennai, in terminating
the service of the workman Sri P. Somu from
05-05-98 is justificd or not? If not jusiified, to
what relief the workman is entitled?"

2. The avermients in the Claim Statement filed by
the 1 Party/Workman Sri P. Somu (hercinalter refers to as
Petitioner) are briefly as follows :—

The Petitioner has been working in the Madras
Airport employed by M/s. Singapore Airlines Ltd. 1T Party/
Management (hereinafter refersto as Respondent) for doing
the work relating 1o both passenger.and cargo transport,
Hc does the work of wheel chair assistance for handicapped
passcngers, assistance in the ticket checking counter for

laking the baggage, putting the baggage tag on and putting

them on conveyor belt and ensuring proper movement of
these articles on the conveyor belt and thereafter removing
the sane from the Conveyor beit and doing the baggage
make up i.e. ensuring proper loading of thesc baggage into
the containers. He has also done the ground duties i.e.
ramp work. high loading and bulk loading and when the
flight lands, hc does the break up of the baggage and
ensuring that they are loaded into the containers for the
same 10 be picked up by disembarking passengers . He has
also done the special handling work in respect of first class
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and business class passengers. With regard 1o cargo flights
he did loading and off loading and palletising. For the
aforesaid work, the Petitioner has been employed
continuously without any break for more than 480 days
within a period of 24 calendar months. He was .” employed
continuously from 1987 till the date of his termination. On
2-5-98 a notice by the Petitioner and other similarly placed
workmen was issued through a counsel to the 11 Party/
Management M/s. Singapore Airlines Ltd. seeking that
the Petitioners may be made permanent and the
management should not attempt to bring in a contractor in
a relationship that was hitherto direct. Then, when the
Petitioner along with similarly placed workmen reported
for duty on 4-5-98, Mr. Lim Thom Cheng the Station
Manager and Mr. Srinivasan the Assistant Station
Manager of the {I Party/Management at Anna Intemational
Airport, Chennai, called the workinen into the Station
Manager’s cabin locked the door and scelded the workmen
for having gone io the lawyer and thereafter took away the
temporary passes issued to them by the Bureau of Civil
Aviation Authority, Chennai. Thereafter, they were asked
to go out. This was done after they had completed their
work for the departure of the Singapore Airlines flight.
They were kept inside the Manager's cabin from 00.00 howrs
to 02.00 hours on the night of 4*/5% May, 1998. The workers
were during that time asked either to sign on the contract
agreeing to work under the contractgr or failing which it
was said that their services stood terminated. Significantly,
"Mr. Rosaiah S/o. Mr. Devaiyah employed by the 1t Party/
Management from 1993 whao was not one of the workmen
involved in the notice was given back his temporary pass
issued by the Bureau of Civil Aviation Security, Chennai.
The Petitioner and Mr. Anandaraman did not attend the
work on 4.5.98 and hence their passes were not taken:
However, when the Petitioner reported for duty on the next
day i.c. on 05.05.98 he was denied exnployment by the 11
Party/Management. Thus, the Petitioner and simitarly
placed workmen were terminated from service without any
notice and solely witha view to victiiise the Petitioner for
claiming permanency and other labour welfare benefits to
which he is entitled to under the various tabour welfare
tegislations. Immediately thereafter on 5th May, 1998, a
lawyer’s notice was issued to the Singapore Airlines and
various other officials including Mr. Lim Thong Cheng and
Mr. Srinivasan objecting te the Petitioner’s termination and
the termination of service of similarly placed workmen like
the Petitioner in the circumstances done and secking
rainstatement with ail consequential benefits inciuding
permanency and by mentioning that they have committed
unfair labour practice. A reply was issued en behalf of the
management through their counsel on 19-5-98, In that reply,
the termination of the Petitionef and others from service
had not been denied. Then the Petitioner raised an industrial
Jispute under section 2 A of the Act before the Assistant
Labour Commissioner (Central) Chennai, The impugned
termination of the Petitioner from service w.e.f. 5.-5-98is

3803 Gir02-12

arbitrary, illegal, capricious and whimsical. The Petitioner
has been victimised for trying to assert his rights conferred
on him under vatious labour welfare legislations. The action
of the Respondent in terminating the Petitioner amounts to
retrenchiment within the meaning of Section 2(o0) of
Industrial Disputes Act, 1947. The Respondent has not
complied with the conditions precedent mandated under
section 25F of the Act. The action of the Respondent in
secking to introduce contract labour system in a
relationship which was hitherto direct amounts to changing
the service conditions for which statutory notice under
section 9A had not been given. It is an offence as per the
provisions of Industrial Disputes Act. 1947. The
Respondent/Management is not justified in refusing to
conferpermanency on the Petitioner and similarly placed

* worknien even though they had been working continuously

fora very long period of time. The action of the Respondent/
Management is in violation of Article 21 of Constitution of
India, The last drawn wages of the Petitioner was
Rs. 1050/- p.m. The permanent employees of the
Respondent/Management in the last grade are being paid
Rs. 14,006/~ p.m Hence is, therefore prayed that this
Hon’bie coun may be pleased to pass an award directing
the RespondentManagement to reinstate the Petitioner
and regularise and absorb him in the services of the
Respoundent/Management and pay him alt past benefits as
was paid to the permanent workman with all other
consequent benefits including seniority, back wages etc.
3 Theavenients in the Counter Statement filed by
the It Party/Management, Singapore Airlines Ltd.
(hercinafter refers to as Respondent) are briefly as folows:-
A Ground Handling Apreement was entered into
between M/s. Singapore Airlines and M/s. Air India in the
vear 1988, which ‘was renewed from time to time. The
Annexure B clause 4.2 of the agreement states that M/s,
Air India, the handling company shall provide service
personnel for handling baggage in the Respondent’s
aircrafts, Under abovi agreement, the Respondent isonly
rcferved 1o as the “Carrics’ and Air India as “Handling
Company'. Occasionally, when there are over crowding of
passengers or ammival of baggage and if a personnel provided
by Air India for handling baggage faited to report in time or
absent, the Respondent will engage Casual Labourers
purely on temporary basis for clearance of baggage, which
will amount to an implied contractuat engagement, Neither
the Petitioner/Workman nor similarly placed persons
claiming employment with the Respondent has been
engaged on regular basis. The Respondent do not maintait
any recerds relating to temporary/casnal engagements,
since such engagements arise occasionally. Such temporary
engagement of Casual Labourers by the Respondent
occasionatly will not vest any right on the Petitioner/
Workman 10 claim benefits under Industrial Dlsputes Act,
1947 alleging contravention of Section 25F and 25N ofthe
said Act. Temporary, contractual engagements of Casual
Labourers if at atl will only falt within the awnbit of Section
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2(00) (bb) of the Industrial Disputes Act, 1947, which is an
exception to retrenchment. Hence, the non-employment of
the petitioner/Workman did not amount to retrenchment
and he cannot claim any relief from the Respondent/
Management under Industrial Disputes Act, much less
retrenchment compensation or re-employment. Inasmuch
as, personne] for handling baggage for the aircrafts are
provided by Air India, this Respondent/Management is
not liable o give employment to the Petitioner. Neither the
Petitioner nor similarly placed persons before the authority
were engaged in any vacancy or post. There is no vacancy
or post available with the Respondent to offer cmployment
to the Petitioner/Workman. The claim of the Petitioner/
Workman is stale barred by laches and as such, the
Petitioner is not entitled to seek benefits under Industrial
Disputes Act from the Respondent. It is false to contend
that the Petitioner joined the services of the Respondent/
Management for doing the work relating to both passenger
and cargo transport. The Petitioner was engaged
occasionally to handle over crowding of passengers or
arrival of baggage. Therefore, it is incorrect to siate that he
was given duties as a loader to Ioad the baggage in the
aircraft and he was asked to work for baggage identification.
M/s. Air India who is the handling company provides
personnel for handling baggage of the Respondent aircrafis.
There is no nexus of employer and employee relationship
between the Petitioner and Respondent/Management. The
Petitioner cannot maintain the industrial dispute in the
absence of any positive proof of employer-employee
relationship between him and the Respondent/Management
and hence, * it ts liable to be dismissed in limini, It is denied
that the Pelitioner had completed 430 days of continuous
service in a period of 24 calendar months from the year
1992. It waspurely on a temporary basis, casual to meet the
exigencies as mentioned earlier which will ameunt to an
implied contract at the best. Hence, such engagement falls
within the definition of Section 2(oo)(bb) of Industrial
Disputes Act, 1947 and the question of issuance of notice
and illegal termination do not arise much less retrenchment.
The Petitioner has come forward with lis petition alleging
non-employment of the Respondent/Management with an
ulterior motive and malafide intention only to harass the
Respondent for seeking monetary benefits. The alleged
nosi-compliance of Section 25F and Section 25N of the
Industrial Disputes Act, 1947 are all untenable and cannot
be sustained. The Petitioner’s counsel’s notice dated
2-5-98 was suitably answered by the Respondent’'s
counsel’s reply dated 19-5-98. The allegations in the Claim
Statement about the alleged occurrence on 4-3-98 in the
Station Manager's cabin are denied as false. The notice
dated 5-5-98 was suitably answered by the reply notice
dated 5-6-98 issued through the counsel of the Respondent.
The alleged tenmination of the services of the Petitioner
and similarly placed persons does not amount to unfair
labour practice. There is no illegal or malafide termination
of service of the Petitioner, since he was employed only on
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a casual basis. The question of violation of Section 9A of
the Industrial Disputes Act, 1947 does not arise in the
facts and circumstances of the case. Since the Petitioner
was engaged on casual basis as and when exigency arose,
the quéstion of paying inonthly wages does not arise at all,
The elaims are all ill-founded, misconceived, untenable and
consequently, the Petitioner is not entitled to any relief
much less reinstatement in service, back wages, continuity
of service attendant benefits. Herice, it is prayved that the
claim of the Petitioner may be dismissed.

4. When the matter was taken up for enquiry on
17-09=2t%)2, the counsel for the I Party/Management alone
wis present, neither the [ Party nor his counsei on record
present, No oral or documentary evidence was lel in on
either side. After it was reported by the learned counsel for |
the Il Party/Management that they have no oral evidence,
the evidence was closed and posted for arguments for the
counsel on either side. After the case has been adjourned
twice for advancing the argumnents of leared counsel on
cither slde and was taken finally on 10-10-2002, the counsel
who appeared for the Il Party/Management had advanced
hi$ arguments and as the counsel for the [ Party was not
Present to advance his arguments, it was held as no
argwments for I Party and it was reserved for orders.

5. The point for my consideration is -

“Whether the action of the management of M/s.
Singapore Airlines Ltd.. Chennai, in terminating
the service of the workman Sri P.Somu from
05-05-98 is justified ornot? If not justified, to what
relief the workman is entitled?™

Puint :—

[t is the case of the Petitioner that he joined (he
services of the Singapore Airlines Ltd. for doing the work
relating to both passenger and cargo transport and he was
illegally denied eruployment w.e.f. (43-05-98 and ihat he has
been employed continuously for more than 480 days within
a period of 24 calendar months and that he was not paid
retrenchment compensation and he was not given any
notice in writing or wages in lieu of notice and hence such
termination is bad for non-compliance of Seciion 25F of
Indusirial Disputes Act. The Respondent/Management
would contend that a ground handling agreement was
entered into between the Respondent and the Air India in
the year 1988 which was renewed from time to time and that
M/s. Air India, the Handling Company shall provide service
personnel for handling baggage in the Respondent’s
Aircraft and that occasionally when there are over crowding
of passengers or arrival of baggage and if personnel
provided by the Air India for handling baggage failed to
rcport in time or absent, the Respondent will engage Casual
Labourers purely on temporary basis for clearance of
baggage which would amount 1o an implied contractual
cngagement and hence, the workman like Petitioner have
never been engaged on a regular basis and such temporary
engugement of Casual Labourers by the Respondent
occasionally will not vest any right on the Petitioner/
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Workman fo claim benefits under Industyial Disputes Act
alleging contravention of Sectign 25F of Industrial Disputes
Act. It is further alleged that the non-employment of the
Petitioner/Workman did nat amaunt to retrenchment and
he cannot claim any relief from the management ynder the
Industrial Disputes Act much iess retrenchment
compensation or re-gmployment. It is alsq alicged by the
Respondent/Management that the temporary contractual
agreement for Casual Labourers if at all will only fall within
the ambit of Section 2(po)(bb) of the Industrial Disputes
Act, 1947 which is an exception to ratrenchment. Hence
the Petitioner cannot claim any relief from the Respondent/
Management much less retrenchment compensation or re-
employment. In support of the contention of the
Respondent/Management in their Counter Statement, a
xerox copy of the ground handling agreement entered into
between the Singapore Airlines and Air Indiy has heen
filed into Court, after furnishing a copy of the same to
other side. It is not disputed pn the side of the Petitioner,
The Petitioner has not chosen to let in oral or documentary
evidence in support of his cotention in the Clajm Statement.
Exceptraising a plea in the Claim Statement that a notice
was sent through his counsel to the Respondent/
Management and a repiy has been received for the same
from the counsei for the Respondent/Management, no
evidence either oral or dacumentary has been let in, in
support of that versjan. Apart from that there is absolutely
no oral or documentary evidence on the side af the
Petitioner/Workman to prove his alleged continuous service
directly under the Respondent/Management. As per the
contention of the Respbndent/Management, no evidence
worth considering has been letin by the Petitioner to show
that there was employer-empioyee refationship existed
betwcen the Respondent/Management and the Petitioner/
Workman. In the Claim Statement alsq, the Petitioner has
not given any particulars about the days he worked under
Respondent/Management in respect of the wark reiating
to both passenger and cargo transport and on other
capacitics as a workman. He has simply stated in his Ciaim
Statement that he has been enployed continuously without
any break for more than 480 days within 2 period of 24
calendar months. For his averment in the Cialm Statement
that he attended the work mentianed in the Claim Statement
and that he worked continuously without any break for
more than 480 days within a period of 24 calendar months,
lie has not produced any substantial evidence . It is the
specific contention of the Respondent in the Counter
Statement that the persons fike the Petitioner were engaged
by the Respondent, Singapore Airiines Ltd- as Casual
Labourers purely on temporary basis for clearance of
baggage as and when occasion arises and that the
Respondent/Management used to engage Casual
Labourers on daily wage basis at the time of heavy arrivals
and departures of flights and such employment they used
to make on temporary basisand they never used to engage
them continuously for a period of 240 daysin 12 calendar
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months. So from these contentions of either parties, it can
be said that the allegation of the Petitioner that he Kad
worked for more than 480 days continuously within a period
of 24 calendar months is not correct, When the Petitioner
has raised this claim to avail the relief prayed for in the
ciaim petition from the Respondent/Management, he has
to prove his plea in the Claim Statement with acceptable
legal evidence that he had been employed continuously
without any break for more than 480 days within aperiod
of 24 calendar months. Thus, the Petitioner/Workman has
not discharged his burden, though the onus is on him to
prove that iic had worked 480 days continuousty in a period
of 24 calendar months. The Respondent in their Counter
Statement has stated that the Respondent/Management
emphatically denies that the Petitioner has completed 240
days of continuous service in a period of 12 calendar
months. The leamed counsel for the Respondent had aiso
argued that the Petitioner has failed to proved with
acceptable legal evidence that he had worked for 240 days
ina period of 12 calendar months /480 days continuously
for a period of 24 calendar months. Hence, he cannot ask
for the relief of reinstalement.into service as that of a
permanent workman. He had also relied upon a decision of
Supreme Court reported as 2002 FACTORIES JOURNAL
REPORT Vol.100 pg.397 between RANGE FOREST
OFFICER and $.T. HADIMANIL. In that case the Supreme
Court has held that since the claim of the workman that he
had worked for 240 days was denied by the Management,
it is for the workman to iead evidence to show that he had
in fact, worked for 240 days and that in the absence of
proof of receipt of salary or wages for 240 days or order or
record of appointment or engagement for that period, it
cannot be concluded that the workman had in fact, worked
for 240 days and the onus is on the workman to prove the
ciaim with sufficient records and mere an affidavit is not
sufficient. "The decision of the Supreme Court in this case
is quite applicabie to the present case alse. It is further
argued by the learmed counsel for the Respondent that the
averment in the Counter Statement of the Respondent to
tha( effect that the Respondent/Management had entered
into ground handling agreement with Air India and in
pursuance of the same. Air India has taken care of the
ground handiing work, which the Petitioner was said to
have attended the work relating to both passenger and
cargo transport, and the same has not been denied by the
Petitioner. Though the period of work alleged by the
Petitioner in his Ciaim Statement has been emphatically
denied in the Counter Statement of the Respondent/
Management. the Petitioner has not chosen to prove his
alleged period of service with acceptable legal oral or
documentary evidence. i( is further argued by the leamed
counsei for (he Respondent that the people like the
Pe(itioner/Workman have been engaged as a casual
cmployees at the time of exigencies fo meet the requirement
or personnel for handling baggage for aircrafis during the
period of over crowding of passengers or arrival of baggage
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and the personnel provided by Air India for that work failed
to report in time or remains absent. This has not been
disputed by the Petitioner as incorrect or false. The leamed
counsel would further contend that such casual
employment would amount to only implied contractual
agreement, which squarely comes under Section 2(00)(bb)
of Industrial Disputes Act, 1947 which is an exception to
retrenchment and henice there was no retrenchment in the
case of the Petitioner’s non-employment and he cannot
ciaim any relief from the Respondent/Management under
the Industrial Disputes Act, 1947 and that he cannot claim
retrenchment compensation or re-employment. He would
further argue that mere pleadings of the Petitioner in his
Claim Statement that he was employed under the
Respondent/Management for a particular period is not
suffice and as per the decision of Madras High Courtin a
case reported as 2001 4 LLN 903 the Petitioner has to prove
the pleading by letting sufficient evidence. In the above
cited case, the Hon'bte High Court of Madras has held that
“the aiiegation which was not pteaded and even if evidence
is adduced in that regard cannot be examined because the
other side had no notice of it and if such evidence is
entertained it would fantamount to granting unfair
advantage to the party who had vot pleaded his casc
property”. So from this, it is seen tha argument advanced
by the lcarncd counsel for the Respondent/Management
can be accepted as correct as there is no evidence to show
in this case, on the side of the Petitioner, that he has been
employed under the Respondent/Management Singapore
Airfines and was in continuous empioyment for more than
480 days in a period of 24 calendar months. So, from all
these things, it is scen that the Petitioner cannot ask for
reinstatcment in service. From the available evidence, it is
scen that the Petitioner was engaged only as a casuai
workman by the Respondent/Management as and when
occasion ariscs. So by the very nature of the cmployment
of the Petitioner. he has no assurance that he would be
employed by the Respondent/Management for any
specificd duration. The persons like Petitioncr temporary
employment could not be for any period for which they
can look forward to assured work from the employer. Itis
held by the High Court of Madras in a case reportcd as
2001 3 LLN 807 between L T McNEIL LTD. MADRAS and
PRESIDING OFFICER. MADRAS LABOUR COURT AND
ANOTHER that ~casual workmen have only 1o report each
day and hope that employment would be provided o them
on that day. Their not going to the place of employer will
not result in any penally as they arc not assured of work
duily. This kind of employment, therefore, cannot be treated
on par with the temporary and permanent cmployment,
The cmplovers arc not bound to provide work to casuai
workmen unless they choose to and there is work for the
day. Directing reinstatement of casual workman who had
worked as such. for a retatively short period of time, would
only mean that their nanies would once again be inciuded
in the list of casual workmen putting them in the same
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position they were earlier, where they would only report
for the employment with the hope being providing with the
work and no more.” This observation of the High Court of
Madras in the above cited case is applicable to the facts of
this case also.

6. The learned counsel for the Respondent/
Mandgement had argued that the Petitioner has not at all
plcaded in the Claim Statement that prior to the termination
he had worked for 240 days continuousty but it is his plea
that he had worked 480 days in 24 calendar months and the
same also has not been proved and that the Petitioner is
not cntitted for any permanent ¢inployment. Since he was
engaged only as a casual worker as and when required due
to the exigencies, the question of termination does not
arise and hence they are not entitied 1o the relief of
reinstatement also as a permanent employce of the
Respondent/Management.

7. On the basis of the available materials in this
case, theargument advanced by the learned counset for
the Respondent/Management can be accepted as comect.
Under such circumstances, it can be concluded that there
isno question of ternunation of the service of the Petitioner
by the Respondent/Management and the non-emptoyment
of the Petitioner does not amount to any retrenchment.
Hence, it can be concluded that the non-employment of
the Petitioner/Workman Sn P.Somu by the Respondent/
Management, Singapore Airiines Ltd., Chennai is justified
and hence the concermed workman is not entitted to any
retief. Thus, the point is answered accordingly.

& In theresult, an Award is passed holding thai the
I Party/Workman Sri P.Somu is not entitled for any relief.
No Cost.

(Dictated to the Stenographer, transcribed and typed
by ltim, corrected and pronounced by me in the open
‘court on thisday the 20% November, 2002.)

K. KARTHIKEY AN, Presiding Officer.

Witnesses Examined:—

On either side : None
Exhibits marked:
On cither side : Nil
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New Delhi, the 11thDecember, 2002

S.0. 39.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 681/
2001) of the Central Govemment Industrial Tribunal Chennai
now as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of
Singapore Airlines Ltd. and their workman, which was
received by the Central Govemment on 2-12-2002,

{No. L-1 {012/13/99-IR (C. )]
S. S. GUPTA, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT AT
CHENNAI

Wednesday, the 20th November, 2002

PRESENT
K KARTHIKEYAN,
PRESIDING OFFICER

INDUSTRIAL DISPUTE NO. 681/2001
(Tamil Nadu Principal Labour Court CGID, No. 319/99)

(In the matter of the dispute for adjudication under clause
(d) of sub-section (1) and sub-section 2(A) of Section 10 of
the Industrial Disputes Act. 1947(14 of 1947), between the
Workman Sri N.C.Gowtham:n and the Managing Director,
Singapore Airlines Ltd.. Chennai.) .

BETWEEN
StiN. C. Gowthaman [ Party/Workiman
AND
The Managing Director, ' 1l Party/Management
Singapore Airlines Ltd.,
Chennai.
APPEARANCES:
For the Petitioner M/s. V. Prakash &
P. Rarnkumar &
A. Lakshmi,
Advocates,
For the Respondent M/s. King & Partridge,
Advocates
AWARD

The Govt. of India. Ministry of Labour in exercisc
of powers conferred by clause (d) of sub-section (1)
and sub-section 2(A) of Section 10 of Industrial Dispute
Act. 1947 (14 of 1947), have referred the concerned
dispute for adjudication vide Order No.L-11012/13/9%/
IR (CM-]) dated 18-05-1999.

This reference has been made earlier to the Tamil
Nadu Principal Labour Court, Chennai, where it was taken
on file as CGID. No. 319/99. When the matter was pending
enquiry in that Labour Court, as per the orders of the Central
Government, Ministry of Labour this case has also been:
transferred from the file of Tamil Nadu Principal Labour
Court to this Tribunal for adjudication. On receipt of records
from that Principal Labour Court, this case has been taken
on file as I. D. No. 681/2001 and natices were sent to the
counsel on record on either side, informing them about the
transfer of this case to this Tribunal. with a direction to
appear before this Tribunal on 16-10-2001 with their
respeclive parties and to prosecute this case further,
Accordingly. the learned counsel on either side along with
their respective parties have appeared and prosecuted this
casc. The Claim Statement of the | Party/Workiman and the
Counter Statemenl of the I Party/Management were filed,
when this matter was pending before the Tamil Nadu
Principal Labour Court itself.

Upon perusing the Claim Statement, Counter
Statement. the other imaterial papers on record, after hearing
the arguments advanced by the learned counsel for the 11
Party/Management and this matter having stood over till
this date for consideration, this Tribunal® has passed the
following; —

AWARD

The Industria} Dispute referred to in the above qrder
of reference by the Central Govt. for adjudication by this
Tribunat is as follows: —

“Whether the action of the management of M/s.
Singapore Airlines Lid.. Chennai. in tenminating the
service of the workman Sri N, C.Gowthaman from 05-
05-98 is justified or not? If not justified, to what relief
1he workman is entitled?”

2. The averments in the Claim Statement filed by the -
1Party/Workman S N.C.Gowihaman (hereinafter refers to
as Petitioner) are briefly as follows.—

The Petitioner has been working in the Madras
Aitport employed by M/s. Singapore Airlines Ltd. 11 Party/
Management (hereinafter refers to as Respondent ) for
doing the work relating lo both passenger and cargo
transport. He does the work of wheel chair assistance for
handicapped passengers, assistance in the ticket checking
counter for taking the baggage. putting the baggage tag
onand putling thern on conveyor belt and ensuring proper
movement of these articles on the conveyor belt and
thereafter removing the sane from the Conveyor belt and
doing the baggage make up i.e. ensuring proper loading of
these baggage into the containers. He has also done the
ground duties i.e. ramp work. high loading and bulk loading
and when the flight lands. he does the break up of the
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baggage and ensuring that they are loaded into the
containers for the same to be picked up by disembarking
passengers . He has also done the special handling work in

respect of first class and business class passengers. With -

regard to cargo flights he did loading and off loading and
palletising. For the aforesaid work. tlie Petitioner hasbeen
employed continuously without any break for more than
480 days within a period of 24 calendar months. He was
employed conmiinuously from 1992 till the date of his
termination. On 2-5-98 a notice by the Petitioner and other
stmilarly placed workmen was issued through a counsel to
the 11 Party/Management M/s. Singapore Airlines Ltd.
seeking that the Petitioners may be made permanent and
the management should not attempt to bring ina contractor
in a relationship that was hitherto direct. Then, when the
Petitioner along with similarly placed workmen reported
for duty on 4-5-98, Mr. Lim Thorn Cheng the Station
Manager and Mr. Srinivasan the Assistant Station Manager
of the 1 Party/Management at Anna Internationat Airpont,

Chennai, called the workmen into the Station Manager's
cabin locked the door and scolded the workmen for having
gone 1o the lawyer and thereafter took away the temporary
passes issued to them by the Bureau of Civil Aviation
Authority. Chennai. Thereafter. they were asked to goout.
This was done after they had completed their work for the
departure of the Singapore Airlines flight. They were kept
inside the Manager’s cabin from 00.00 liours to 02.00 hours
on the night of 4tlv5th May, 1998. The workers werc during
that time asked either to sign on the contract agrecing to
work under the contractor or failing which it was said that
their services stood terminated. Significantly, Mr. Rosaial,
S/o. Mr. Devaiyah employed by the 11 Party/Management
froms 1993 who was not one of the workmen involved in the
notice was given back his temporary pass issued by the
Bureau of Civil Aviation Security, Cliennai. Mr. Somu and
Mr. Anandaraman did not attend the work on 4-3-98 and
hence their passes were not taken. However, when {he
Petitioner reported for duty on the next day i.e. on 05-05-98
he was denied employment by the 11 Party/Management.
Thus, the Petitioner and similarly placed workmen were
terminated from service without any notice and solely with
a view to victimise the Petitioner for claiming permancricy
and other labour welfare benefits to which he is entitled to
under the various labour welfare legislations, Imvmediately
thereafter on 5th May, 1998, a lawyer's notice was issued
to the Singapore Airlines and various other officials
including Mr, Lim Thong Cheng and Mr. Smivasan
objecting to the Petitioner’s termination and the termination
of service of similarly placed workmen like the Petitioner in

the circumstances done and seeking reinstatement with afl '

consequential benefits including permanency and by
mentioning that they have committed unfair Iabour practice.
Areply was issued on behalf of the management throngh
their counsel on 19-5-98. In that reply. the termination of
the Petitioner and others from service had not been denied.
Then the Petitioner raised an industrial dispute under

section 2A of the Act before the Assistant Labour
Comimissioner (Central) Chennai. The impugned termination
of the Petitioner from service we £, 3-3-98 is arbitrary, illegal,
capricious and whimsical. The Petitioner has been
victimised for trying to assert lis rights conferred on him
under various labour welfare legislations. The action of
the Respondent In terminating the Petitioner amounts to
retrenchment within the meaning of Section 2(00) of
Industrial Disputes Act, 1947, The Respondent has not
complied with the conditions precedent mandated under
section 25F of the Act. The action of the Respondent in
sceking to introduce contract labour system in a
relationship which was hitherto direct amounts to changing
the service conditions for which statutory notice under
scction 9A had not been given. It is an offence as per the
provisions of Industrial Disputes Act, 1947. The
Respondent/Management is not justified in refusing to
confer permanency on the Petitioner and similarly placed
workmen even though they had been working continuously
fora very long period of time. The action of the Respondent/
Management is in violation of Article 21 of Constitution of
India. The last drawn wages of the Petitioner was Rs. 1050/-
p.m. The permanent employees of the © Respondent/
Management in the last grade are being paid Rs. 14,000/-
p.m. Hence is. therefore prayed that this Hon'ble Court
may be pleascd to pass an award directing the Respondent/
Management to reinstate the Petitioner and regularise and
absorb him in the services of the Respondent/Management
and pay ltim all past benefits as was paid to the permanent
workinan with all other consequent benefits including
seniority. back wages etc.

3. The averments in the Counter Statement filed by
the H Party/Management. Singapore Airlines Ltd.
(hereinaflter refers to as Respondent) are briefly as
follows :—

A Ground Handling Agreement was entered into
between M/s. Singapore Airlines and M/s. Air India in the
year 1988, which was renewed from time to time. The
Amnexure B clause 4.2 of the agreement states that M/s.
Air India, the handling company shall provide service
persomnel for handling baggage in the Respondent's
aircrafts. Under above agreement. the Respondent is onl ¥
referred to as the “Carrier” and Air India as *Handling
Company’. Occasionally, when there are over crowding of
passengers or arrival of baggage and if a personnel provided
by Air India for handling baggage failed to report in time or
absent, the Respondent will engage Casual Labourers
purely on temporary basis for clearance of baggage, which
will amount to an implied contractual engagement. Neither
the Petitioner/Workman nor similarly placed persons
claiming employment with the Respondent has been
engaged on regular basis. The Respondent do not maintain
any records relating to temporary/casual engagements,
since such engagementsarise occasionally. Such temporary
engagement of Casual Labowrers by the Respondent
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occasionally will not vest any right on the Petitioner/
Workman to claim benefits under Industrial Disputes Act,
1947 alleging contravention of Section 25F and 25N of the
said Act. Temporary, contractual engagements of Cagual
Labourers if at all will onty fall within the ambit of Section
2(00) (bb) of the Industrial Disputes Act, 1947, which is an
exception to retrenchment. Hence, the non-employment of
the Petitioner/Workman did not amount 1o retrenchment
and he cannot claim any relief from the Respondent/
Management under Industrial Disputes Act, much less
retrenchment compensation or re-employment. Inasmuch
as, personnel for handling baggage for the aircrafis are
provided by Air India, this Respondent/Management is
not hable to give employment to the Petitioner. Neither the
Petitioner nor similarly placed persons before the authority
were engaged in any vacancy or post. There is no vacancy
or post availabie with the Respondent to offer employment
to the Petitioner/Workman, The claim of the Petitioner/
Workman is stale barred by laches and as such, the
Petitioner is not entitled to seek benefits under Industrial
Disputes Act from the Respondent. It is false to contend
that the Petitioner joined the services of the Respondent/
Management for doing the work relating to both passenger
and cargo transport. The Petitioner was engaged
occasionally to handle over crowding of passengers or
arrival of baggage. Therefore, it is incorrect 10 state that he
was given duties as a loader to load the baggage in the
aircraft and he wasasked to work for baggage identification.
M/s. Air India who is the handling company provides
personnel for handling baggage of the Respondent aircrafts.
There is no nexus of employer and employee relationslip
between the Petitioner and Respondent/Management. The
Petitioner cannot maintain the industrial dispute in the
absence of any positive proof of employer-employee
relationship between him and the Respondent/Management
and hence, it is liable 1o be dismissed in limini. It is denied
that the Petitioner had completed 480 days of continuoys
service in a period of 24 calendar months from the year
1992 It was purely on a temporary basis, casual to meet the
exigencies as mentioned earlier which will amount to an
implied contract at the best. Hence, such engagement falls
within the definition of Section 2(00)(bb) of Industrial
Disputes Act, 1947 and the question of issuance of notice
and illegal termination does not arise much less
retrenchment. The Petitioner has come forward with his
petition alleging non-employment of the Respondent/
Management with an ulterior motive and malafide intention
only to harass the Respondent for seeking monetary
benefits. The alleged non-compliance of Section 25F and
Section 25N of the Industrial Disputes Act, 1947 are all
untenable and cannot be sustained. The Petitioner's
counsel’s notice dated 2-5-98 was suitably answered by
the Respondent’s counsel’s reply dated 19-5-98. The
allegations in the Claim Statement about the alleged
occurrence on 4-5-98 inthe Station Manager’s cabin are
denied as false. The notice dated 5-5-98 was suitably

answered by the reply notice dated 5-6-98 issued through
the counsel of the Respondent. The alleged termination of
the services of the Petitioner and similarly placed persons
does not amount to unfair labour practice. There is no
itliegal or malafide termination of service of the Petitioner,
since he was employed only on a casual basis. The question
of violation of Section 9A of the Industrial Disputes Act,
1947 does not arise in the facts and circumstances of the
case. Since the Petitioner was engaged on casual basis as
and when exigency arose. the question of paying monthly
wages does not arise at all. The claims are all ill-founded,
misconceived, untenable and consequently, the Petitioner
is not entitled to any relief much less reinstatement in
service, back wages, continuity of service attendant
benefits. Hence, it is prayed that the claim of the Pefitioner
may be dismissed.

4. When the matter was taken up for enquiry on
17-9-2002, the counsel for the II Party/Management alone
was present, neither the 1 Party nor his counsel on record
present. No oral or documentary evidence was let in on
either side. After it was reported by the learned counsel for
the I Party/Management that they have no orat evidence,
the evidence was closed and posied for arguments for the
counsel on either side. After the case has been adjourned
twice for advancing the arguments of learned counsel on
either side and was taken finally on 10-10-2002, the counsel
who appeared for the [1 Party/Management had advanced
his arguments and as the counsel for the 1 Party was not
present to advance his arguments, it was held as no
arguments for I Party and it was reserved for orders.

5. The point for my consideration is—

“Whether the action of the management of Ms.
Singapore Airlines Ltd., Chennai, in terminating the
service of the workman Sri N, C.Gowthaman from
3-05-98 is justified or not? If not justified, to what
relief the workman is entitled?”

Point: —

It is the case of the Petitioner that he joined the
services of the Singapore Airlines Ltd. for doing the work
relating 1o both passenger and cargo transport and he was
illegally denied employment w.e.f. 5-5-98 and that he has
been employed continuously for more than 480 days within
a period of 24 calendar months and that he was not paid
retrenchment compensation and he was not given any
notice in writing or wages in lieu of notice and hence such
termination is bad for non-compliance of Section 25F of
Industrial Disputes Act. The Respondent/Management
would contend that a ground handling agreement was
enfered into between the Respondent and the Air [ndia in
the year 1988 which was renewed from tiine to time and that

M/s. Air India, the Handling Company shall provide
service personnel forhandling baggage in the Respondent’s
Aircraft and that occasionally when there are over crow ding
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of passengers or arrival of baggage and if personnel
provided by the Air india for handling baggage failed to
report in time or absent, the Respondent will engage Casual
Labourers purely on temporary basis for clearance of
baggage which would amount to an implied contractual
cngagement and hence. the workman like Petitioner have
neverbeen cngaged on a regular basis and such temporary
engagement of Casual Labourers by the Respondent
occasionally will not vest any right on the Petitioner/
Workman to claim benefits under Industrial Disputes Act
alleging contravention of Scction 25F of Industrial Disputes
Act. It is further alleged that the non-employment of the
Petilioner/ Workman did not amouut to retrenchment and
he cannot claim any relief from the management under the
Industrial Disputes Act much less retrenchment
compensation or re-employment. Itis also alleged by the
Respondent/Managemient that the temporary contractual
agrecment for Casual Labourers if at all will only fall within
the ambit of Section 2(oo)(bb) of the Industrial Disputes
Act, 1947 which is an exception to retrenchment. Hence
the Petitioner canmot clatnr any relief from the Respondent/
Management much less retrenchiment compensation or re-
emplovment. In support of the contention of the
Respondent/Management in their Counter Statement,-a
xerox copy of the ground handling agreement entered into
between (he Singapore Atrlines and Air India has becn
filed imo Court. after furnishing a copy of the same to
other side. It is not disputed on the side of the Petitioner.
The Petitioner has not chosen to let in oral or documentary
evidence in support of his contention in the Claim Statement.
Except raising a plea in the Claim Statement that a notice
was sent through his counsel to the Respondent/
Management and a reply has been received for the same
from the counsel for the Respondent/Management, no
evidence cither oral or documentary has been let in, in
support of that version. Apart from that there is absolutcly
no oral or documentary evidence on the side of the
PetitioncryWorkman 1o prove his alleged continuous
service dircaly under the Respondent/Management. As
per the contention of the Respondent/Management, no
evidence worth considering has been let inby the Petitioner
lo show that there was employer-employee relationship
exisicd between the Respondent/Management aud the
Petitioncr/Workman. In the Claim Statement also, the
Petitioner has not given any particulars about the days he
worked nnder Respondent/Managentent in respeci of the
work relating to both passenger and cargo transport and
on other capacities as a workinan, He has simply stated in
his Claim Statement that he has been employed
continuously without any break for more than 480 days
within a period of 24 calendar mouths. For his averment in
the Claim Statement that he attended the work mentioned
in the Claim Statement and that he worked coutinuously
without any break for more than 480 days within a period
of 24 calendar months, he has not produced any substantial
evidence . It is the specific contention of the Respondent

in the Counter Statement that the persons like the Petitioner
were engaged by the Respondent, Singapore Airlines Ltd.
as Casual Labourers purely on temporary basis for
clearance of baggage as and when occasion arises and
that the Respondent/Management used to engage Casual
Labourers on daily wage basis at the time of heavy arrivals
and departures of flights and such employment they used
to make on temporary basis and they never used to engage
them continuously for a period of 240 days in 12 calendar
months. So from these contentions of cither parties, it can
be said that the allegation of the Petitioner that he had
worked for more than 480 days continuously within a period
of 24 calendar months is not correct. When the Petitioner
has raised this claim to avail the relief prayed for in the
claim petition from the Respondent/Management, he has
to prove his plea in the Claim Statement with acceptable
legal cvidence that he had been employed continuously
without any break for more than 480 days within a period
of 24 calendar months. Thus, the Petitioner/Workman has
not discharged his burden, though the onus is on him to
prove that he had worked 480 days continuously in a period
of 24 calendar months. The Respondent in their Counter
Statement has stated that the Respondent/Management -
emphatically denies that the Petitioner has completed 240
days of continuous service in a period of 12 calendar
months. The leamed counsel for the Respondent had also
argued that the Petitioner has failed to prove with -
acceptable legal evidence that he had worked for 240 days
in & period of 12 calendar months/480 days continuously
for a period of 24 calendar months. Hence, he cannot ask
for the relief of reinstatement into service as that of a
perinancnt workman. He had also relied upon a decision of
Supreme Court reported as 2002 FACTORIES JOURNAL
REPORT Vol.100 pg. 397 between RANGE FOREST
OFFICER and S.T. HADIMANI. In that case the Supreme
Court has held that “since the claim of the workman that
he had worked for 240 days was denied by the
Management, it is for the workman to lead evidence to
show that ke had in fact, worked for 240 davs and that in
the absence of proof of receipt of salary or wages for 240
days or order or record of appointment or engagement
Jor that period, it cannot be concluded that the workman
had in fact, worked for 240 days and the onus is on the
workman to prove the claim with sufficient records and
mere an affidavit is not sufficient.” The decision of the
Supreme Court in this case is quite applicable to the present
case also. [t is further argued by the learned counsel for
the Respondent that the averment in the Counter Statement
of the Respondent to that effect that the Respondent/
Management had entered into ground handling agreement
with Air India and in pursuance of the sanie, Air India has
taken care of the ground handling work, which the Petitioner
was said to have attended the work relating to. both
passenger and cargo transport, and the same has not been
denied by the Petitioner. Though theperiod of work alleged
by tlie Petitioner in his Claim Statement has been
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emphatically denied in the Counter Statement of the
Respondent/Management, the Petitioner has not chosen
to prove his alleged period of service with acceptable legal
oral or documentary evidence. 1t is further argued by the
learned counsel for the Respondent that the people like
the Petitioner/Workman have been engaged as a casual
employees at the time of exigencies to meet the requirement
or personnel for handling baggage for aircrafts during the
period of over crowding of passengers or arrival ofbaggage
and the personnel providedby Air India for that work failed
10 report in time or remains absent. This has not been
disputed by the Petitioner asincorrect or false. The learned
counsel would further contend that such casual
employment would amount 1o only implied contractual
agreement, which squarely comes under section 2(oo)bb)
of Industrial Disputes Act, 1947 which is an exception to
retrenchment and hence there was no retrenchment in the
case of the Petitioner’s non-employment and he cannot
claim any relief from the Respondent/Management under
the Industrial Disputes Act, 1947 and that he cannot claim
retrenchment compensation or re-employment. He would

further argue that mere pleadings of the Petitioner in his

Claim Statement that he was employed under the
Respondent/Management for a particular period is not
suffice and as per the decision of Madras High Courtina

case reported as 2001 4 LLN 903 the Petitioner has 1o prove

the pleadings by letting sufficient evidence. 1n the above
cited case, the Hon’ble High Court of Madras has held that
“the allegation which was not pleaded and even if
evidence iy adduced in that regard cannot be examined
because the other side had no notice of it and if such
evidence is entertained it would tantamount to granting
unfair advantage to the partly who had not pleaded his
case properdy”. So from this, il is scen that argument
advanced by the learned counscl for the Respondent/
Management can be accepted as correct as there is no
cvidence to show in this case, on the side of the Petitioner,
that he has been employed under the Respondent/
Management Singapore Airlines and was in continuous
cmployment for more than 480 days in a period of 24 calendar
months. So, from all these things, it is seen that the Petitioner
cannot ask for reinstatement in service. From the available
evidence, i1 is seen that the Petitioner was engaged only as
a casual workman by the Respondent/Management as and
when oceasion ariscs. So by the very nature of the
employment of the Petitioner, he has no assurancc that he
would be employed by the Respondent/Management for
any specified duration. The persons like Petitioner
temporary employmeni could not be for any period for
which they can look forward 10 assured work from the
cmployer. 11is held by the High Court of Madras in a case
reported as 2001 3 LLN 807 between L & T McNEIL LTD.
MADRAS and PRESIDING OFFICER, MADRAS LABOUR
COURT AND ANOTHER that “casual workmen have only
to report cach day and hope that emplovinent would be
provided to them on that day. Their not going to the place
of emplover will not result in any penalty as they are not
assured of work daily. This kind of emploviment, therefore,
cannot be treated on par with the temporary and
permanent employment. The emplovers are not bound to
provide work to casual workmen unless they choose o
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and there is work for the day. Directing reinstatement of
casual workman who had worked as such for a relatively
short period of time, would anly mean that their names
would once again be included in the list of casypal
workmen pulting them in the same posilion they were
earlier, where they would only report for the employment
with the hope being providing with the work ond no
more.” This observation of the High Court of Madras in
the above cited case is applicable to the facts of this case
also.

6. The learned counsel for the Respondent/
Management had argued that the Petitioner has not at all
pleaded in the Claim Statement that prior to the termination
he had worked for 240 days continuously but it is his plea
that he had worked 480 days in 24 caiendar months and the
samc also has not been proved and that the Petitioner is
not entitled for any permancnt cmployment. Since he was
cngaged only as a casual worker as and when required due
to the exigencics, the guestion of termination does not
arisc and hence they are not cntitled to the relief of
reinstatement also as a permanent cmployee of the
Respondent/Management.

7. On the basis of the availablc materials in this casc,
the argument advanced by the Icarned counsel for the
Respondent/Management can be accepted as correct.
Under such circamstances, it can be concluded that there
is no question of termination of the service of the Petitioner
by the Respondent/Management and the non-cmployment
of the Petitioncr docs not amount 10 any retrenchment.
Hence, it can be concluded that the non-cmptoyment of
the Petitioner/Workman Sri N.C.Gowthaman by the

.RcspondcnUManagemcm Singaporc Airlines Lid.,

Chennai is justified and hence the concerned workman is
not cntitled to any rclief. Thus, the poin! is answered
accordingly, _

8. In the result, an Award is passed holding that the
1 Party/Workman Sri N.C.Gowthaman is not entitled for
any relicf. No Cost,

(Dictated to the Stenographer, transeribed and typed
by him, corrected and pronotnced by me in the open court
on this day the 20th Noveniber, 2002.)

K. KARTHIKEYAN, Presiding Officer

Witnesses Examined :—

Oncither sidc Nonc
Exhihits marked:—

On cither side : Nil
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New Delhi, the 1 1th December, 2002

S.0. 40.—In pursuance of Section 17 of the

Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref, No. 680/
2001) of the Central Government Industrial Tribunal,
Chennai now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Singapore Airlines Ltd. and their workman,

which was received by the Central Government on

9-12-2002,
[No.L-11012/14%99-IR (C.1}]

S.8. GUPTA, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT AT
CHENNAI

Wednesday, the 20th November, 2002
PRESENT :

K.KARTHIKEYAN : Presiding Officer

INDUSTRIAL DISPUTE NO. 680/26:1
(Tamil Nadu Principal Labour Court CGID No. 3 18/99)

(In the matter of the dispute for adjudication under clause
(d) of Sub-scction (1) and Sub-section 2{A) of Section 14
of the Industrial Disputes Act, 1947(14 of 19473, between

the Workman Sri T. Loganathan and the Managlng
Director. Singapore Airlines Ltd., Chennai.}

BETWEEN
Sri T. Loganathan ! Party/Workman
AND
The Managing Director. I Party/Management
Singapore Airlines Ltd.
Chenmnat.
APPEARANCES:
For the Workman M/s. V. Prakash &
P. Ramkumar &
A Lakshini,
Advocates,
For the Management M/s. King & Partridge,
Advocales
ORDER

The Govt. of India. Ministry of Labour in exercise
of powers conferred by clause (d) of Sub-section (1)

and Subssectioh 2(A) of Section 10 of Industrial Dispute
Act, 1947 (14 of 1947), have referred the concemned
dispute for adjudication vide Order No.L-11012/14/99/
[R (CM-I) dated 18-05-1999.

This refefericé has been made earlier to the Tamil
Nadu Principal Labotir Court, Cliennai, where it was taken
on file as CGID. No. 318/99. When the mattcr was pending
enquiry it that Labour Court, as per the orders of the Central
Government, MInistry of Labour this case has also been
transferred from the file of Tamil Nadu Principal Labour
Court to this Tribunal for adjudication. On receipt of records
from that Principal Labour Court, this case has been taken
o file as I. D. No. 680/2001 and notices were sent to the
coutisel on record on cither side, informing them about the
transfer of this case to this Tribunal, with a direction to
appeur before this Tribunal on 16-10-2001 with their
respective parties and to prosecute this case further.
Accordingly, the learned counsel on either side along with
their respective parties have appeared and prosecuted this
case. The Claim Statement of the 1 Party/W orkman and the
Counter Statement of the I1 Party/Management were filed,
when this matter was pending before the Tamil Nadu
Principal Labour Court itself.

Upon perusing the Claim Statement, Counter
Statement, the other material papers on record, after hearing
the arguments advanced by the learned counsel for the I
Party/Management and this matter having stood over till
this date for consideration, this Tribunal has passed the
following: —~

AWARD

The Industrial Dispute referred to in the above order
of reference by the Central Govt, for adjudication by this
Tribunal is as follows : -

“Whether the action of the management of M/s.
Singapore Airlines Ltd., Chennai, in terminating the
service of the workman Sni T. Loganathan from
05-05-98 is justified or not? If not justified, to what
reliefthe workman is entitled?”

2. The averments in the Claim Statement filed by the
I Party/Workman Sri T. Loganathan (hereinafter refers to
as Petitioner) are briefly as follows, —

The Petitioner has been working in the Madras
Airport employed by M/s. Singapore Airlines Ltd. 11 Party/
Management (hercinafter refers to as Respondent) for
doing the work relating to both passenger and cargo
transport. He does the work of wheel chair assistance for
handicapped passengers, assistance in the ticket checking
counter for taking the baggage, putting the baggage tag
on and putting them or conveyor belt and ensuring proper



[am [—Evg 3(ii) ]

WA 1 TS : S 4, 200373 14, 1924 99

movement of these articles on the conveyor belt and
thereafter removing the same from the eonveyor belt and
doing the baggage make up i.e. ensuring proper loading of
these baggage ihto the containers. He has also done the
ground duties i.e. ramp work, high loading and bulk loading
and when the flight lands, he does the break up of the
baggage and ensuring that theyv are loaded into the
containers for the same to be picked up by disembarking
passengers. He has also done the special handling work in
respect of first class and business class passengers. With
regard to cargo flights he did loading and off loading and
palletising. For the aforesaid work, the Petitioner has been
employed continuously without any break for more than
480 days within a period of 24 calendar months, He was
employed continuously from 1992 till the date of his
termination. On 2-5-98 a notice by the Petitioner and other
similarly placed workmen was issued through a counsel to
the II Party/Management M/s. Singapore Airlines Ltd.
- seeking that the Petitioners may be made permanent and
the management should not attempt to bring in a contracter
in a relationship that was hitherto direct. Then, when the
. Petitioner along with similarly placed workinen reported
for duty on 4-5-98, Mr. Lim Thong Cheng the Station
Manager and Mr. Srinivasan the Assistant Station Manager
of the Il Party/Management at Anna Intermnational Airport,
Chennai, called the workmen into the Station Manager's
cabin locked the door and scolded the workmen for having
goncto the lawyer and thereafier took away the temporary
passes issued to them by the Bureau of Civil Aviation
Authority, Chennai. Thereafter, they were asked to goout,
This was done after they had completed their work for the
departure of the Singapore Airlines flight. They were kept
inside the Manager’s cabin from 00,00 hours to 02.00 hours
on the night of 4th/5th May, 1998. The workers.were during
that time asked either to sign on the contract agreeing to
work under the contractor or failing which it was said that
their services stood terminated. Significantly, Mr. Rosaiah,
S/o Mr. Devaiyah employed by the [T Party/Management
from 1993 who was not one of the workmen involved in the
notice was given back his temporary pass issued by the
Burean of Civil Aviation Security, Chennai. Mr, Somu and
Mr. Anandaraman did not attend the work on 4-5-98 and
hence their passes were not taken. However, when the
Petitioner reported for duty on the nextdayi.e. on 05-05-98
he was denied employment by the 11 Party/Management.
Thus, the Petitioner and similarly placed workmen were
terminated from service without any notice and solely with
a view to victimise the Petitioner for claiming permanency
and other labour welfare benefits to which he is entitled to
under the various labour welfare legislations. Immediatety
thercafier on 5th May, 1998, alawyer’s notice was issued
to the Singapore Airiines and various -other officials
including Mr. Lim Thong Cheng and Mr. Srinivasan
objecting to the Petitioner’s termination and the termination
of service of similarly placed workmen like the Petitioner in
the circumstances done and seeking reinstatement with all

consequential benefits including permanency and by
mentioning that they have committed unfair labour practice.
Areply was issued on behalf of the management throngh
their counsel on 19-5-98. In that reply, the termination of
the Petitioner and others from service had not been denied.
Then the Petitioner raised an industrial dispute under
section 2A"of the Act before the Assistant Labour
Commissioner (Central) Chennai. The impugned termination
of the Petitioner from service w.e.f. 5-5-98 is arbitrary, illegai,
capricious and whimsical.. The Petitioner has been
victimised for trying to assert his rights conferred on him
under various labour welfare legislations. The action of
the Respondent in terminating the Petitioner amounts to
retrenchment within the meaning of Section 2(00) of
Industriai Disputes Act, 1947. The Respondent has not
coinplied with the conditions precedent mandated under
section 25F of the Act. The action of the Respondent in
seeking to introduce contract labour system in a
relationship which was hitherto direct amounts to changing
the service conditions for which statutory notice under
scclion 9A had not been given. It is an offence as per the
provisions of Industrial Disputes Act, 1947. The
Respondent/Management is not justified in refusing to
confer permanency on the Petitioner and similarly placed
workmen even though they had been working continuously
fora very long period of tie. The action of the Respondent/
Managemnent is in violation of Articie 21 of Constitution.of
India. The last drawn wages of the Petitioner was
Rs. 1050/- p.m. The permanent employees of the
Respondent/Management in the last grade are being paid
Rs. 14.000/-p.m. Hence is, therefore, prayed that this Hon ble

" Court may be pleased to pass an award directing the

Respondent/Management to reinstate the Petitioner and
regularise and absorb him in the services of the
Respondent/Management and pay him all past benefits as
was paid to the permanent workman with all other
consequent benefits including seniority, back wages etc.

3. The averments in the Counter Statement filed by the
Il Party/Management, Singapore Aidines Ltd. (hereinafter
refersto as Respondent) are briefly as follows:—

A Ground Handling Agreement was entered into
between M/s. Singapore Airlines and M/s. Air India in the
year 1988, which was renewed from time to time. The
Amnexure B clause 4.2 of the agreement states that M/s:
Air India, the handling company shall provide service
personnel for handling baggage in the Respondent’s
aircrafts. Under above agreement, the Respondent is only
referred to as the "Carrier’ and Air India as ‘Handling
Company . Occasionally, when there are over crowding of
passengers or arrival of baggage and if a personnel provided
by Air India for handling baggage failed to reportin time or
absent, the Respondent will engage Casual Labourers
purely on iemporary basis for clearance of baggage, which
will atnount 1o an implied contractual engagement, Neither
the Petitioner/Workman nor similarly placed persons
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claiming employment with the Respondent has been
engaged on regular basis. The Respondent do not maintain
any records relating to temporary/casual engagements,
since such engagements aris¢ occasionally. Such lemporary
engagement of Casual Labourers by the Respondent
occasionally will not vest any right on the Petitioner/
Workman to claim benefits under lndustrial Disputes Act,
1947 alleging contravention of Section 25F and 25N of the
said Act. Temporary, contractual ¢engagements of Casual
Labourers if at all will only fall within the ambit of Section
2(o0) (bb) of the Industrial Disputes Act, 1947, which isan
exception o retrenchment. Hence, the non-employment of
the Petitioner/Workman did not amount to retrenchment
and he cannot claim any relief from the Respondent/

Management under Industrial Disputes Act, much less .

retrenchment compensation or re-employment, Inasmuch
as, persomne] for handling baggage for the aircrafts are
provided by Air India, this Respondent/Management is
not liable to give employment to the Petitioner. Neither the

Petitioner nor similarly placed persons before the authority

were engaged in any vacancy or post, There isno vacancy
or post available with the Respondent to offer employment
to the Petitioner/Workman. The ¢laim of the Petitioner/
Workman is stale barred by laches and as such, the
Petitioner is not entitled to seek benefits under Industriai
Disputes Act from the Respondent. It is false to contend
that the Petitioner joined the services of the Respondent/
Management for doing the work relating to both passenger
and cargo transport. The Pectitioner was engaged
occasionally to handle over crowding of passengers or
arrival of baggage. Therefore, it is incorrect to state that he
was given duties as a loader to load the baggage in the
aircraft and he was asked to work for baggage identification.
M/s. Air India whe is (he handling company provides
personnel for handling baggage of the Respondent aircrafis,
There is no nexus of employer and employee relationship
between the Petitioner and Respondent/Management. The
Petitioner cannot maintain the industrial dispute in the
absence of any positive proof of employer-employee
relationship between him and the Respondent/Management
and hence, it is liable to be dismissed in limini. It is denied
that the Petitioner had completed 480 days of continuous
service in a period of 24 calendar months from the year
1992 1t was purely on a temporary basis. casual to meet the
exigencies as mentioned earlier which will amount to an
implied contract at the best. Hence, such engagement falls
within the definition of Section 2(00)(bb) of Industrial
Disputes Act, 1947 and the question of issuance of notice
and illegal termination does not arise much less
retrenchiment. The Petitioner has come forward with his
petition alleging non-employment of the Respondent/
Management with an ulterior metive and malafide intention
only to harass the Respondent for secking monetary
benefiis. The alleged non-compliance of Section 25F and
Section 25N of the Industrial Disputes Act, 1947 are all
untenable and cannot be sustained. The Petitioner’s

counsel’s notice dated 2-3-98 was suitably answered by
the Respondent’s counsel’s reply dated 19-5-98. The
allegations in the Claim Statement about the alleged
occurrence on 4-5-98 in the Station Manager’s cabin are
deutied as false. The nolice dated 5-5-98 was suitably
answered by the reply notice dated 5-6-98 issued through
the counsel of the Respondent. The alleged termination of
the services of the Petitioner and similarly placed persons
does not amount fo unfair labour practice. There is no
illegal or malafide termination of service of thie Petitioner,
since e was employed only on a casual basis. The question
of violation of Section 9A of the Industrial Disputes Act,
1947 does not arise in the facts and circumstances of the
case. Since the Petitioner was engaged on casual basis as
and when exigency arose, the question of paying monthly
wages does not arise at all. The claims are all ill-founded,
misconceived, untenable and consequently, the Petitioner
is not entitled to any relief much less reinstatement in
service, back wages, continuity of service attendant
benefits. Hence, it is prayed that the claim of the Petitioner
may be dismissed.

4. When the matter was taken up for enquiry on
17-09-2002, ihe counsel for the I Party/Management alone
was present, neither the I Party nor his counsel on record
present. No oral or documentary evidence was let in on
either side. After it was reported by the leamed counsel for
the H Party/Management that they have no oral evidence,
the evidence was closed and posted for arguments for the
counsel on either side. After the case has been adjourned
twice for advancing the arguments of learned counsel on
either side and was taken finally on 10-10-2002, the counsel
wihto appeared for the 1l Party/Management had advanced
his argnments and as the counsel for the [ Party was not
present to advance his arguments, it was held as no
arguments for I Party and it was reserved for orders.

5. The point for my consideration js—

“Whether the action of the management of M/s.
Singapore Airlines Ltd., Chennai, in terminating the
service of the workman Sri T. Logonathan from
05-05-98 is justified or not? [f not justified, to what
relief the workman is entitled?”

Point; —

It is the case of the Petitioner that he joined the
scrvices of the Singapore Airlines Ltd. for doing the work
relating to both passenger and cargo transport and he was
tllegally denied employment w.e.f. 05-05-98 and that he has
been einployed continuousty for more than 480 days within
a period of 24 calendar months and that he was not paid
retrenchment compensation and lie was not given any
notice in writing or wages in lieu of notice and hence such
terinination is bad for non-compliance of Section 25F of
Industrial Disputes Act. The Respondent/Management
would contend that a ground handling agreement was
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entered into between the Respondent and the Air India in
the year 1988 which was renewed from time to time and that
M/s. Air India, the Handling Company shall provide service
personnel for handling baggage in the Respondent’s
Aircraft and that occasionally when there are over crowding
of passengers or arrival of baggage and if personnel
provided by the Air India for handling baggage failed 1o
report in time or absent, the Respondent will engage Casual
Labourers purely on temporary basis for clearance of
baggage which would amount to an implied contractual
engagement and hence, the workman like Petitioner have
never béen engaged on a regular basis and such temporary
engagement of Casual Labourers by the Respondent
occasionally will not vest any right on the Petitioner/
Workman to claim benefits under Industrial Disputes Act
alleging contravention of Section 25F of Industrial Disputes
Act. It is further alleged that the non-employment of the
Petitioner/ Workman did not amount to retrenchment and
he cannot claiim any relief from the management under the
Industrial Disputes Act much less retrenchment
compensation or re-employment. Itis also alleged by the
Respondent/Management that the temporary contractual
agreement for Casual Laboyrersif at all will only fall within
the ambit of Section 2(oo)(bb) of the Industrial Disputes
Act, 1947 which is an exception to retrenchment. Hence
the Petitioner cannot claim any relief from the Respondent/
Management much less retrenchment compensation or re-
employment. In support of the contention of the
Respondent/Management in their Counter Statcment, a
xerox copy of the ground handling agreement entered into
between the Singapore Airlines and Air India has been
filed into Court, after furnishing a copy of the same to
other side. [1is not disputed on the side of the Petitioner.
The Petitioner has not chosen to let in oral or documeniary
evidence in support of his contention in the Claim Statement,
Except raising a plea in the Claim Statement that a notice
was sent through his counsel to the Respondent/
Management and a reply has been received for the same
from the counsel for the Respondent/Management, no
evidence either oral or documentary has been let in, in
support of that version. Apart from that there is absolutely
no oral or documentary evidence on the side of the
Petitioner/Workman- to prove his alfeged continuous
service directly under the Respondent/Management. As
per the contention of the Respondent/Management, no
evidence worth considering has been let in by the Petitioner
to show that there was employer-employee relationship
existed between the Respondent/Management and the
Petitioner/Workman. 1n the Claim Statement also, the
Petitioner has not given any particulars about the days he
worked under Respondent/Management in respect of the
work relating to both passenger and cargo transport and
on other capacities as a workman. He has simply stated in
his Claim Statement that he. has been employed
continuously without any break for more than 480 days
within a period of 24 calendar months. For his averment in

the Claim Statement that he attended the work mentioned
in the Claim Statement and that he worked continuously
without any break for more than 480 days within a period
of 24 calendar months, he has not produced any substantial
cvidence . It is the specific contention of the Respondent
inthe Caunter Statement that the persons like the Petitiomer
were engaged by the Respondent, Singapore Airlines Lid.
as Casual Labourcrs purely on temporary basis for
clearance of baggage as and when occasion arises and
that the Respondent/Management used to engage Casual
Labourers on daily wage basis at the time of heavy arrivals
and departures of flights and such employment they used
to make on temporary basis and they never used to engage
them continuously for aperiod of 240 daysin 12 calendar
months. So from these contentions of cither parties, it can
be said that the allegation of the Petitioner that he had
worked for more than 480 days continuously within a period
of 24 calendar months is not correct. When the Petitioner
has raised this claim to avail the relief prayed for in the
claim petition from the Respondent/Management, he has
to prove his plea in the Claim Statement with acceptable
legal evidence that he had been employed continuously
without any break for more than 480 days within a period
of 24 calendar menths. Thus, the Petitioner/Workman has
not discharged his burden, though the onus is on him to
prove that he had worked 480 days continuously in a period
of 24 calendar months. The Respondent in their Counter
Statement has stated that the Respondent/Management
emphatically denies that the Petitioner has completed 240
days of continuous service in a period of 12 calendar
months. The leamed counsel for the Respondent had also
argued that the Petitioner has failed to prove with
acceptable legal evidence that he had worked for 240 days
in a period of 12 calendar months/480 days continuously
for a period of 24 calendar months. Hence, he cannot ask
for the relief of reinstatement into service as that of a
permanent workman. He had also relied upon a decision of
Supreme Court reported as 2002 FACTORIES JOURNAL
REPORT Vol 100 pg.397 between RANGE FOREST
OFFICER and S.T.HADIMANI. In that case the Supreme
Court has held that “since the claim of the workman that he
had worked for 240 days was denied by the Management,
it is for the workman to lead evidence to show that he had

. in fact. worked for 240 days and that in the absence of

proof of receipt of salary or wages for 240 days or orderor
record of appointiment or engagement for that period, it
cannot be concluded that the workman had in fact, worked
for 240 days and the onus is on the workman to prove the
claimn with sufficient records and mere an affidavit is not
sufficienl.” The decision of the Supreme Court in this case
is quite applicable to the present case also. It is further
argued by the learned counsel for the Respondent that the
averment in the Counter Statement of the Respondent 1o
that effect that the Respondent/Management had entered
into ground handling agreement with Air India and in
pursuance of the same, Air India has taken care of the
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ground handling work. which the Petitioner was said to
have attended the work relating to both passenger and
cargo transport, and the same has not been denied by the
Petitioner. Though the period of work alleged by the
Petitioner in his Claim Statement has been emphatically
denied in the Counter Statement of the Respondent/
Muanagement. the Petitioner has not chosen 1o prove his
alleged period of service with acceptable Icgal orat or
documentary evidence. It is further argued by the learned
counsel for the Respondent that the people like the
Petitioner/Workman have been engaged as a casual
emplovees at the time of exigencies to meet the requirement
or personuei for handling baggage for aircrafts during the
period of over crowding of passengers or arrival of baggage
and the personnel provided by Air India for that work failed
{0 report in time or remains absent. This has not been
disputed by the Petitioner as incorrect or false. The learned
counscl woutd further contend that such casual
cmployment would amount to only implied contractual
agreement. which squarely comes under Section 2(00)(bb)
of Industrial Disputes Act. 1947 whicl is an exception to
retrencliment and hence there was no retrenctiment in the
case of the Petitioner’s non-employment and he cannot
claim any relicf from the RespondentManagement under
the Industrial Disputes Act, 1947 and that he cannot claim
retrenchment compensation or re-employment. He would
further argue that mere pleadings of the Petitioner in his
Claim Statemcnt that he was cmployed under the
Respondent/Management for a particular period is not
suffice and us per the decision of Madras High Court in a
casereported as 20014 LLN 903 the Petitioner has to prove
the pteadings by Ictling sufficient evidence. In the above
cited case. the Hon'ble High Court of Madras has held that
“the allegation which was not pleaded and even if evidence
is adduced in that regard cannot be examined because the
other side had no notice of it and if such cvidence is
entertiained it would tantamount to granting unfair
advantage 1o the party who had not pleaded his case
properly”. So from this, it is seen thal argument advanced
by the fearncd counsel for the Respondent/Management
cam be accepled as correct as there is no evidence to show
in this case. on the side of the Petitioner, that he has been
‘cinployed under the Respondent/Management Singapore
Airtines and was in continuous employment for more than
480 dayvs inaperiod of 24 calendar months. So, from all
these things. it is seen that the Petitioner cannot ask for
reinstatement in service. Froim the available evidence, it is
scen that the Petitioner was engaged only as a casual
workman by the Respondent/ Management as and when
occasion arises. So by the very nature of the cmplovinent
of the Petitioner. he has no assurance that he would be
cmploved by the Respondent/Management for any
specificd duration. The persons like Petitioner temporary
cmplovment could not be for any period for which they
cam Jook forward 1o assured work from the cmiplover. It is
lield by the High Court of Madras in a case reported as
2000 3 LLN 807 between L & TMONEIL LTD. MADRAS
and PRESIDING OFFICER, MADRASLABOURCOURT

AND ANOTHER that “casual workmen have only to report
each day and hope that employment would be provided to
them on that day. Theirnot going to the place of employer
will not resnlt in any penally as they are not assured of
work daily. Tlis kind of employment, therefore, cannot be
treated on par with the temporary and permanent
employment. The employers are not bound to provide work
to casual workmen unless they choose to and there is work
for theday. Directing reinstatement of casual workman who
had worked as such for a rclatively short period of time,
would only mean that their names would once again be
included in the list of casual workmen putting them in the
same position they were earlier, where they would only

_ report for the employment with the hope being providing

with the work and no more.” This observation of the High
Court of Madras in the above cited cise is applicable to
the facts of this case aiso.

6. The learned counsel for the Respondent/Manage-
ment had argued that the Petitioner has not at all pleaded
in the Claim Statement that prior to the termination he had
worked for 240 days continuously but it is his plea that he
had worked 480 days in 24 calendar months and the same
also has not been proved and that the Petitioner is not
entitled for any permanent employment. Since he was en-
gaped only as a casual worker as and when required due (o
the exigencies, the question of termination does not arise
and hence they are not entitled to the relief of reinstate-
ment also as a permanent employee of the Respondent/
Management.

7. On the basisof the available materials in this case,
the argument. advanced by the learned counsel for the
Respondent/Management can be accepted as correct.
Under such circumstances, it can be concluded that there
is no question of termination of the service of the Peti-
tioner by the Respondent/Management and the non-em-
ployment of the Petitioner does not amount to any retrench-
ment. Hence, it can be concluded that the non-employ-
mend of the Petitioner/Workman Sri T. Loganathan by the
Respondent/Management. Singapore Airlines Litd.,
Chennai is justified and hence the concemed workman is
not entitled to any relief. Thus, the point is answered ac-
cordingly.

8. Inthe result, an Award is passed holding that the
IParty/Workman Sri T. Loganathan is not entitled for any
relief. No Cost.

(Dictated to the Stenographer, transcribed and typed
by him. corrected and pronounced by me in the open court
on this day tlic 20th November, 2102.)

K KARTHIKEYAN. Presiding Officer
Witnesses Examined :—
Oneitherside : None
Exhibits mavked:—
On cither side : Nil
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Ncw Delhi, the 11th December, 2002

8.0. 41.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govermnment hereby publishes the award [Ref. No. 38/2002
(Delhi No. 129/90)] of the Central Government Industrial
Tribunal. Lucknow now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of ONGC and their workman, which was
reccived by the Central Government on 9-12-2602.

{No. [-30012/23/87-D 1l (B)/IR (C. )}

S. 8. GUPTA. Under Secy.

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL -
CUM-LABOUR COURT,
LUCKNOW

PRESENT

RUDRESH KUMAR
PRESIDING OFFICER

LD. Ne. 38/2002 (Delhi No. 129/90)
Ret. No. L-30012/23/87-D.1II(B) Dated: 25.10.91

BETWEEN

Shri Kultar singh, $/0 Runkar Ram Rana, 53, Vijay
Colony, Hathibarkala, Dehradun-248001

AND

The Chairman, 0. N.G. C.,
Tel Bhawan, Dehradun-248003

AWARD

By order No. LL-30012/23/87-D HI(B) dated: 25-10-90,
the Central Govemment in the Ministry of Labour, in
exercise of powers conferred by clause (d) of Sub-section
(1) and Section 2(A) of Section 10 of the Industrial Disputes
Act. 1947 (14 of 1947) referred this industrial dispute

between Shri Kultar Singh, /o Ronkar Ram Rana, 53, Vijay
Colony. Hathibarkala, Dechradun-24800]1 and
The Chairman, O.N.G.C,, Tel Bhawan, Dehradun-248003
for adjudication. Initially, adjudication was going in

. C.GIT, New Dethi between inferred to this Tribunal.

The reference under adjudication is as under:

"WHETHER THE ACTION OF THE MANAGE-
MENTOFO.N.G.C., DEHRADUN IN TERMINATING THE
SERVICES OF SHRI KULTAR SINGH, CONTINGENT
WORKER 1S JUSTIFED? IF NOT. WHATRELIEF IS THE
WORKMANENTITLED TO?

2. The fact giving rise to this industrial dispute is,
that the workman, Kultar Singh, was engaged as ‘contingent
worker'to work as a guard, with the management of Oil &
Natural Gas commission, Dehradun, in short, to be referred
ONGC. He was engaged for various spells i.e. from [-3-83
1o 30-5-83, 1-1-84 to 28-1-84, 22-4-84 10 22-7-84, 1-1-85 to
7-7-85, 13-2-85 to 14-11-85, 6-9-86 10 13-10-86 and 1-11-86
o 29-1-87. 1t is stated by the workman that he worked
continuously and was not even permitted to avail Casual
Leave and Festival Leave etc. He worked for 278 days in
the year 1985-86 and 126 days in between to 6-9-86 to
21-1-87. He worked for 188 days continuously in
consccutive period of six months within twelve

“calendar months i.e. 1-1-85 to 7-7-85 and 50, was

temiporary contingent employer entitled to regularisation’
as per order 14 of the Certified Standing Orders (To be
referred as CSOs herein after). Otherwise too he worked
for more than 240 days to make him eligible to regularistion
The management terminated his services without
observing prescribed procedures as per order 14 of the
Certified Standing Orders followed in the ONGC.

3. The management has denied relationship of master
and servant and further, it had disputed his working
period.

4. The manageimnent has not disputed engagement of
the workman in between 1982-1987 but has denied that his
engagement did not create any right in his favour.

5. The reference order is very specific, stating status
of the workman as " Contingent Worker”. Section 2 of the
Certified Standing Orders classifies " Contingent Workmen”
in the ONGC as follow:— -

2. (i) Classification of workmen: The contingent
employees of the Commission shatl hereafter
be classified:—

(a) Temporary; and
(b) Casual.

(i) A workman who has been on the rolls of
the Conimission and has put in not less than
180 days of attendance in any period of
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12 consceutive months shallbe a temporary
workman. provided that a temporary,

workman who has pul innot less than 240 -

days and who possesses the minimum
quelification prescribed by the conuntssion
may be considered for conversion as
regular employee.

(iil) A werkman who s neither temporary
nor regular shall be considered as causal
worknn,

G. 1t is clear from the above order, that a workinan
on putting in not less than 180 days of attendance in any
period of 12 consecutive months, and those having
completed 2400 days or more and possessing minimum
qualilication prescribed by the ONGC, were entitled tobe
considered for conversion as reguiar employee. Order no.
2 of the CS0s does nol require 24t days working in twelve
meonths or one vear like Section 23-B of the Industrial
Disputes Act. 1947, The period of 240 days or mere shonld
be actual working days in a year or number of years. (o
make a workman, eligible to be considered for conversion
as regutar employee. Sub-para (i) catcgorics casual
worknan those who are neither temporary nor regular,
Admitted case is that the workiman had worked for 188
davs insix consecutive moths from 1-1-85 to 7-7-85. This
lactis admittted in para 2 of the Written Statement. This fact
is also corroborated by the certificate dated 18-11-85,
issued by M S, Rana, Administrative Oflicer ONGC,
The management had not lead any evidence to rebut this
fact by showing attendance register that the workiman had
not put attendance for 180 days or more. In fact, the
managemer, despite demand failed to produce this register
on convenient plea of not being available. The onus is on
the management to show that certificate was wrong or
averments inpara 2 of tlic Written Statement are based on
incorrect facts. The working period of 188 days is within
any period of twelve consecutive months satisfies
requirctnent of order 2 of the CS0s. Furtlicr, admitied
working period of the workmant had been niore than 240
days as per order 2 of the C80s and on this account also
he acquired status of temporary contingeni employee as
required usider Order 2 (it) of the CSOs and acquired a right
of conversion as regular employee.

7. The Cerlified Standing Orders were notified and
these orders are law for purposes of regulating service
conditions of “contingent workinen,” like the present
workman. These Certified Stunding Orders takes care of
the provisions of the Industrial Disputes Act, 1947 and
specifically provide aid of this Act, whenever necessary.
The case of the workman is covered by the Certified
Sumding Orders lor conlingent employees. The aid of
Industrial Disputes Act, 1947 may be taken when the CSOs
is silend,

el IREIIRTR [T TR ]

~ 8. Order No. 14 of the CSOs prescribes mode of
termination of scrvices of contingent employee, as
follow :

14. Termination of employinent: (i) For terminating
the cmployment of a workman, notice in writing
shall be given in accordance with the provisions
of the Industrial Disputes Act, 1947, provided
that were a temporary workman is not entitled to
one month’s notice under the Industrial Disputes
Act, he shall be given at least 7 days notice for
termination of employment. Alternatively, wages
shall be paid in licu of notice.

(i) The services of u workman shall not be
terminated as a punishment unless he has
been given an opportunity of explaining the
charge of misconduct alleged against him
in the manner prescribed in clause 16,

(iii) Where the employment of any workman is
terminated. the wages earned by him and
other dues, if any, shall be paid before the
expiry of the second working day from the

. dayonwhich his cimployinent is terminated.

9. TheorderNo. 14 (i) casts obtigation on the ONGC
management to issuc notice in accordance the provisions
of the Industrial Disputes Act, 1947. It also provides 7
days notice mandatory in case one month notice is not
necessary, The management conceded that compliance of
this order was not made. Et has based its case on the
definition of ‘continuous scrvice’ as defined under Section
25-B of the lindustrial Disputes Act. 1947, [t has been held
earlicr that the provisions of [ndustrial Disputes Act, 1947
may apply if the CSOs are silent. The mode of termination
is specifically provided and the imanagement had no escape
but to have followed it.

11, Thus, the action of the management in terminating
the services of Kultar Singh, contingent employee, is void-
ab-initio, The workman is entitled to reinstatement with
full back wages and all other service benefits, treating the
order of termination non-est.

1. Award as above.
LUCKNOW
28-11-2002 .
RUDRESH KUMAR, Presiding Officer
7% faweh, 13 fewmer, 2002
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New Delhi, the 13th December, 2002

S. 0. 42.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award [Ref. No. 31 of
95] of the Central Government Industrial Tribunal-l
Dhanbad now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of BCCL and their workman, which was

received by the Central Government on 9-12-2002.

~ No. L-20012/127/94 1-R.(C. 1)]
S.S. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-NO. 1
DHANBAD

~ In the matter of a reference under Sec. 10 (H{d)(2A)
of the Industrial Disputcs Act, 1947,

Reference No, 31 of 1995

Partics : Employers in relationl to the management
of South Jharia Colliery of M/S. B. C. C. Lud.

AND
Their workman

PRESENT: ShriH. §, KAZMI,
Presiding officer

APPEARANCES: .

For the Employers Shri§. N. Sinha,
Advocate.

For the Workman . Shda S. Bose,
Treasurer, Rashtriya
Colliery Mazdoor
Sangh.

State : Jharkhand Industry : Coal,

Dated, the 27th November, 2002
AWARD

By Order No. L-20012(127)/94-1.R. (Coal-I) dated
29-3-1995 the Central Government in thg Ministry of
Labour has, in exercise of the powers conferred by clause
{(d) of sub-section (1) and sub-section (2A) of
Section 10 of the Industrial Disputes Act, 1947, referred
the following disputes for adjudication (o this
Tribunal : : :

3803 Gl/02-14

“Whether the action of the management
of ROCP/South Jharia Collicry under Kustore Area
No. VIII of BCCL in denial of wages o
Smt. Ch. Bandia Bhuini, Wagon loader from_July,

1990 to 13-4-93 is justified 7 If not, to what.

relief she is entitled and from which date 7

2. The case of the sponsoring union, in short, is
that the concerned lady who has now been retired was a
permanent workman engaged as wagon loader under the
management of ROCP/South Fharia Colliery. It has been
said thatin the month of July, 1990 the local officers of
the management stopped her from duty alleging that she
had reached the age of 60 years, which is the age of super-
anhuation under the management. Thereafter it is said
thatthe workman herself as well as the union protested on
the ground that she was much younger and could not
have been retired then. Upon that, it is said, the manage-
ments  did  relent and the concerned. lady
was referred for Midical Board of the company and after
duc test the Medical Board declared the age of the
concerned lady ‘o be 45 years as on 19-2-93 and thereafter
the management aliowed her to resume duty on 14-4-93.
Further the casc is that duc to wrong action on the part of
the management, the concerned lady had to remain idle
from July, 1990 till 13-4-93 for no fault on her part.
Further. it has been said that the concerncd lady has
not been paid pay and allowances for the period of the
enforced idlencss i.e. from July, 1990 (o 13-4-93 and the
managencnt refused to pay her for the reasons best Known
to them. Subseqhient 1o that, it is said, the Sponsoring
union raised an Industrial dispute before the ALC (©
Dhanbad but the conciliation proceeding failed due to ada-
mait Attitude on the part of the management and ulti-
mately the dispute was referred fo this Tribunal for adjudi-
cation. Lasuy, it hag been said that the management is
liable to pay to the concerned lady her full wages and
alle vances from July, 19900 13-4-93.

The manageiment's case, on the other hand, is that
the concerned iady was appoinied on 17-10-71 and she
declared her year of birth as 19310 and accordingly the same
was recorded in Form ‘B’ register of the company. She was
issued ldentity Card in the year 1974 in which she was
described as casual wagon loader and the date of her birth
was shown as 1930. It has been said that in the year 1987
the concerned lady was issucd with service excerpl in which
her datc of birth was shown as 1930 but the said lady did
not challenge the correctness of the same and returned the
scrvice excerpt. It has firther been said that as per the
provisions of Centificd Standing Order of the company as
well as JBCCI Circular No. 76 the concerned lady was to be
superannuated from servicew.e £ 1-7-1990 and accordingly
she was supcrannuated. Further the case is that the date of
birth recorded in Form ‘B’ Register, Identity Card and service
excerpl becomes conclusive and binding for determination
of date of supcrannuation and a workman has no right to

[
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challenge the correctness of the entries made in the
company’s record. It has been said that after
superannuation of the concerned workman the sponsoring
union raised the dispute that from the appearance of the
concerned lady she has not reached the age of 60 ycars
and she should be given chance to appear before the Apex
Medical Board for assessment of age and in case her age s
assessed below 60 years she should be given employment
under the management. Thereupon it is said that the
Dircctor (Personnel) of the company showed his good
gesture 10 help the concerned fady on the insistance of the
sponsoring union and allowed her to appear before the
Medical Board which finally assessed her age as 43 years
as on 19-2-1953 and accordingly the concerned lady was
allowed 1o resusme her duty on 14-4-93 provisionally as it
was suspected that she was not the genuine worker and
she could have surruptitiously entered into the sesvices of
the company. Letters were issued 1c the Governmeni
authorities including the Supdt. of Police but inspiie of
that no report came from any source and the matter remained
hanging. However, it has been said that the management
acted bona fide in manner for helping the concerned lady
and the sponsoring union cannot demand wages for the
period of idleness from: fuly, 1990 to | 3-4-93 as the fault lics
with the concerned lady who declared her year of birth as
1930. It has been said that the concerned lady is not entitied
for wages for the concerncd period.

3. Both sides filed their respective rejoinders to the
wrillen statement in which also after denying or contro-
verting ilie claim of each other they reiterated their stands:
already taken in their written statement.

4. As it is apparent the only question falls for con-
sideration is whether the concerned lady can atall be taken
to be entitled for the wages for the aforesaid idle period.

5. Asit seen above the management’s definite stand
is (hat not only in Form "B” Register, rather in few other
relevam documents also the vear of birth of Whe concemed
lady has been shown as 1930 and so in accordance with
ihat if she was superamnuated w.e.f. 1-7-90 there was
nothing wrong on the part of the management and merely
on accomnt of the fact that a subsequent stage she was
found to be below the age of 60 vcars by the Medical
Board. the concemed lady cannot claim her wages for the
said idle period. In support of such stand being taken few
documents have also been filed and exhibited which are
Exts. M-1 to M-5. Out of those documents particularly the
reliance has been placed npon Ext. M-3 which is a phato
copy of Form "B’ Register and Ext. M4 which is the phioto
copy of service cxcerptwhich was issued to the concerned
lady in the year 1987, In both these documents her date of
vear of birth has been described as 1930, It has not been
denicd that pursuant to the Service Excerpt in the year
1987 the concerned lady did ot fumish or raise any
objection so far her date of birth is concerned. But the
contention raised on behalf of the said lady is that being a

AT P TIEEREE T .

rustic and illiterate she was not knowing as to what was
writteri in Form ' B’ Register and simply she put down her
{hurhb impression and similarly when the service excerpt
was issued to her she was not knowing as to in what way
lier age or date of birth has been mention and simply on
that also she put down her thumb impression and returned
tic same to the management. Further the contention is
{hat had the lady beenknowing about the wrong entry of
lict datc of birth or implication whichi would have arisen
out of that, certainly she would have raised objectlon or
grievance before the management immediately. As per the
submmission il is only when the union espoused her cause
aird faised the dispute she was referred 1o Medical Board
for assessment of her age and finally after the findlng of
the Medical Board it became apparent that she was wrongly
superannuated w.¢.f. 1-7-90. Despite all these submission
i1ade ot behalf of the workman the fact remains that inall
tle aforesaid relevant documents the year of birth of the
concerned lady was shown as 1930 irrespective of the fact
whether the same was within her knowledge or not or
wlicther she being a rustic and illiterate lady wasknowing
about the contents of those documnents or not. Therefore,
if she was superannuated w.e.f. 1-7-90 in accordance witly
thc entrics in the service record, priina facie, theredoes not
appear to be anything wrong done by the munagement.
But development made thereafter also bears much
significance and is also required to be taken into
consideration for coming to any conclusion in respect of
the grant of relief o the concerned lady.

" 1t is an admitted fact that when the concerned lady
was superannuated she protested and the sponsoring
union raised dispute on her behalf with the plea that she
was much below the age of 60 years which canbe verified
even from her appearance and so ishe was wrongly
superannuated and the managenent should reinstate her
i service afier getting her age assessed by the Apex
Medical Board. for its own satisfaction. Further. it is not
denied that the management agreed to such demand being
niade and referred her for medicat examination before the
Medical Board whereafter shie was examined and was found
to be 43 years of age as on 19-2-93. Subsequent to that
admittedly she was allowed to resume her duty w.el.
j4-4-93. The question is as to why the management
canceded to be aforesaid demand of the union or the said
lady and agreed to refer her to the Medicat Board when its
firm and defenite stand was that as per the service record
the said lady was-rightly superannuated wef [-7-90 It
cannol be accepted. as suggested on its behalf, that just
on account of the insistance of the union or taking
compassionate view in the matter the concerned lady was
shown favour by referring her to Apex Medical Board for
asscssinent of lier age. A large organisation like M/s. BCCL
cannot expected to conduct itself or to function just on the
pressure ot insistence of some one, leaving aside rutes.
norus and procedures which are framed for its effective
functioning or governence. 1t can ‘be reasonably believed

-4
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that when the concerned lady would have objected to her
mature superannuation and the union would have raised
the dispute on her behalf before the management, the
cenipetent authorities of the management particularly after
seeing the physical appearance of the concemed lady niust
have also realised that her superannuation was pre-matured
and her date of birth as mentioned in the relevant record
was incorrectly mentioned. When the management agreed
to refer the said lady to the Medical Board then it was ta
abide by its finding and that is why when shie was found to
be just 45 years as on 19-2-93, by way of issuange of a
letter, she was asked to resume her duty. When the
management agreed and made the aforesaid consideration
even on compassionate ground as suggested then it would
have been proper on its part to make consideration (n
respect of payment of wages also to her of the aforesaid
idle period as by then it had been conclusively found on
the basis of Apex Medical Board’s finding (hat in fact she
had not reached the age superannuation on the date on
which she was made to retire. It is rue that the year of birth
of the concerned lady was mentioned in the service recard
as 1930 and on that basis she was superannuated. But at
the same time as from her very appearance she looked
vounger and as she was undisputedly was rustic and
illeterate tady. at the time of her superannuation itself,
particularly when the lady had made the protest, the
management should have made the considémlion and
should have referred her to Medical Board for verification
of her actual age, of course it should not have waited for
the union to intervene and aspouse the cause of the
concerned lady. Not just the aforesaid. rather even when
the age of the concerned lady was assessed by the Apex
Medical Board on 19-2-93 itself, a letter was issued asking
her to resunte her duty only on 8-4-93 and there is pe
explanation whatsoever as to why such delay was caused
and why she was not asked to resume her duty inunediately
after 19-2-93. Therefore, in my view, the management is ot
totally absolved from responsibility and liability nfpdvmg
the wages 1o the concerned lady for the aforesaid period o[
heridleness.

Considering the circumstances. thus, [am of the view
that the interest of justice would be served if the concerned
lady is allowed 50% of her wages and allowanee for the
aforesaid period i.€. between 2-7-90 1o [3-4-93.

As far as alleged ground of impersaonation is
concerned neither the same was emplatically pressed nor
the same was substantiated and it was put forward on
behalf of the management in course of argument that though
the management had initiated the matter in (he vear 1994
but till date there is no development in that regard. Further,
as adnitted by both the sides pursuant to the voluntary
retirement of the concerned lady her dependent has alrcady
been provided he cmployment as per company s rle.
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6. The award is, thus, rendered as hereunder :
The action of the management of ROCP/South Jharia
' Colliery under Kustore Area No. VIII of BCCL
in denial of wages to the concerned lady. Ch.
Bandia Bhuini, Wagon Loader from July, 1990
to 13-4-1993 is not justified and in the circum-
stanges of this case she deserves50% of her -
wages for the aforesaid period. Consequently,
the management is hereby directed to make
payment of 50% of wages to the concerned
lady, who hasnow been retired voluntarily from
the servicg, for the period between 2-7-1990 to
13-4-1993 within 30 days from the date of pub-
lication of this award,

However, there would be no order as to cost.
8. H. KAZMI, Presiding Officer
7% faeedt, 13 feawam, 2002
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Ncw Delhi, the 13th December, 2002

$.0. 43.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central

‘Government hereby publishes the award (Ref. No.

77/97) of the Central Government Industrial Tribunal 11

- Dhanbad now as shown in the Annexure in the Industrial

Dispute between the employers in relation to the
Managoment of MAMC Lid. and their workman, which
wasreceived by the Central Governinent on 11-12-02,

[No. L~20012/133/96-IR (C-1)]
S.S. GUPTA, Under Secy.
ANNEXURE

'BEFORETHE CENTRAL GOVERNMENT INDUSTRIAL

TRIBUNAL (NO. 2) ATDHANBAD
PRESENT
Shri B. Biswas, Presiding Officer

In the matter of an indnstrial dispute under Section
10(1)d) of the 1. D. Act, 1947

REFERENCE NQ, 77 OF 1947
PARTIES:

Employers in relation to the nmnagcmelit of
M/s. Mining and Allied Mechinery Co. Lid.
and their work man.
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APPEARANCES::
Onbe‘half of the workman : WNone
On behalf of the employers : Naone.

Industry : Coal
State : Jharkhand
Dated, Dhanbad the 26th November, 2002
AWARD

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Sectlon
10 (1} (d) of the [.D. Act, 1947 has referred the following
dispuie to this Tribunal for adjudication vide their
OrderNo, L-20012/133M6-LR, (Coal-I} dated, the 26th June,
1997.

SCHEDULE

“Whether the demand of the Union for the retention
of the services of S/Shri Gulzar Ansari and 31 otherg
(as per list enclosed) by the main contractor M/s.
MAMC Ltd. of Madhuban Washery Project tlll the
handling over of the projectto M/s. BCCL is tustified
If so, to what relief are the concermned warkmen
entitled 7
2. The case of the concerned warkman according to
W. 5. submitted by the sponsoring Union on their behalf
isas follows. :—

The sponsoring Union in thejr written statement
submitted that the management engaged M/s. Mining
Allied Machinery Ca. Ltd. for construction, aperatian of
Madhuban Coal Washery under them and to perform the
said job all the concerned workmen were employed by the
said contractor. They submitted that since 1990 the
concerned workmen working in the said project and
performed duties more than 240 days in each calendar ycar
but inspite of getting knowledge of this fact by the
management they never took any step for payment of proper
wages according to job performed by them. On the contrary
after completion of the said project the management
terminated the contract with M/s. Mining Allied
Machineries Ltd. lest they face obligation to give
employment of those workers. As a result the sponsoring
union raised an industrial dispute for conciliation which
ultimately resulted reference to this Tribunal for Award.

3. Management on the contrary after filing W.S.-
cum-rejoinder have denied all the claims and allegations
which the sponsoring Union asserted in the written
statement on behalf of the concerned workmen. They
sibmitted that the dispute in question is a dispute in
between the management of MAMC and the concened
workinen as they engaged those workmen for construction
of Madhuban Coal Washery as per contract enfered in
between them and the M. A M.C. They disclosed that the
concemed workmen expressly have made it clear that they

LT T A [ | (N LT ™ 1

were the workinen of M.A M. C. Ltd. which is an important
undertaking registered under the Company’s Act carrying
on contract jobs for construction of washeries and
butldings at different parts of the country besides carrying
on contract jobs for installation of machineries and piants.
Accordingly they do not have any connection in the matter
of solection, recruitment of the warkmen or in the matter of
payment of wages to them. They also did naot have any
concemn in distributing work to them, exercising supervision
and control over thern or taking disciplinary action against
them. Disclosing all these facts management submitted that
as the concerned workmen are the workmen of the
contractori.e. M. A M.C. Ltd. they did not have any manner
of obligatlon to regularise the services of the concerned
workmen as their employees. They alleged that the
sponsoring union have raised a vexatious dispute without
any basis in order to harass the management. Accordingly,
management submitted their prayerto pass Award rejecting
the claim of the ¢ongerped workmen,

4. The points to be decided in this reference are . —

*Whether the demand of the Union for the retention
oftheservices of 5/Shri Gulzar Ansari and 31 others
(as per list enclosed) by the main contractor M/s.
MAMC Ltd. of Madhuban Washery Project till the
handing over of the project to M/s. BCCL is fustified.

if so. to what relief are the concemed workmen

entitled 7"
PECISION WITH REASONS

5. 1t is seen from the record that though the
respective parties have filed their W.S. and rejoinders did
not consider necessary to adduce any evidence

" docuwnentary ar orally in order to substantiate their claim

and counter claim, Accordingly on the basis of pleadings
of both sides let us cansider if the claim of the sponsoring
union has any mierit or not to pass award in their favour.

6. [t is adipitted fact that the concerned workmien
were the warkmen of the contractor i.e. MAMC Ltd. who
were engaged by them for construction, operation of
Madhuban Washery of M/s. BCCL. It is the allegation of
the sponsoring union that M/s. BCCL terminated the
contract with MAMC Lid. where the concerned workmen
ware yery much in employment lest the management of
BCCL comes under any obligation to regularise their
services. They disclosed that the concerned workmen had
been engaged in emnployment at Madhuban Coal Washery
singe 1990 and during this period they performed jobs for
mare than 240 days in each calendar year. Disclosing this
fact they submitted that such termination of contract was
not only illegal, arbitrary but also against the principle of
natural justice.

7. Considering the swbmission of the sponsoring
union the management submitted that the concerned
workmen were the workmen of the M. A.M.C. Lid. and for
which there is no scope to say that they were their
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employees. They submitted that M.A M.C. Ltd. which is
an important undertaking registered under the Company's
Actcarrying on contract jobs of construction of washeries
buildings at different jobs for installation of machineries
and plants. The said company employs their own workmen,
pay their wages, exercise control over them and terminates
or retrenches their workmen and for which they did not
have any manner of obligation for employment of the
concerned workmen or to pay wages o them.

8. Considering the submission of both sides as per
pleadings I find no dispute to hold that the nianagement
legally entered into a contract with MAM.C. Lid. for
construction of Madhuban Coal Washery and for
construction of the same the said contractor engaged the
workmen who worked under their control and management.
Therefore, it is clear that the concerned workmen were the
workmen of MAMC Litd. and not of the management. ltis
the allegation of the sponsoring union that the management
terminated the contract with the contractori.e. MAAM.C.
Ltd. lest the management comes under any obligation to
regularise the services of the workmen, The construction
of the said Coal Washery was taken up by M.A M.C.Ltd.
in view of contract entered into between them and the
management of B.C.C. Ltd. Naturally if the said contract is
rescinded illegally, the parties to the contract are legally
eligible to raise any dispute and not the workmen
themselves. Here no evidence is forthcoming if the
M.AM.C. Ltd. raised any disputc over termination of the
contract in question. Accordingly onus is on the
sponsoring union to establish what obligation the
management of B.C.C.L had to regularise the services of
the concerned workmen. No evidence is forthcoming to
show that master and servant relationship grew in between
the concerned workmen and the management in course of

"the contractual work in question. It is now settled principle -

of law that contractor’s workers cannot be considered as
management’s workers until and unless it is established
that the contractor appointed by the management to
undertake any work was a camouflage one.

9. Apart from the facts discussed above it is curious
to note that the prayer which the sponsoring union has
made on behalf of the concerned workmen bears no
conformity with the reference in question. When the subject
matter of reference is whether the demand of the union for
the retention of the services of the concerned workmen by
the main contractor M.A.M.C. Lid. of the Madhuban
Washery Project till the handing over of the Project to
BCCL is justified the sponsoring union in their written
statement submitted their prayer to pass award to the effect
that the demand of the concerned workmen to retain them
intheir services at Madhuban Coal Washery is proper and
Justified and they are entitled to be regularised with full
back wages.

10. Such prayer of the sponsoring union shows
clearly that they did not pray forany relief against M.A M.C.

Lid. who engaged the concerned workmen for the purpose
of construction of Madhuban Coal Washery but have
sought for relief against the present management which is
contrary to the dispute as per reference. However, the
sponsoring union had got enough scope to justify their
claim by adducing cogent evidence but I find that inspite
of getling ample scope they did not cousider necessary to
do so. ‘

Accordingly after careful consideration of all the facts
and circumstances [ find no Lesitation to say that the
spousorintg Union hias lamentably failed to establish their
cliim,

In the result, the following award is rendered . —

“The demand of the Union for the retention of the

services of 8/Shri Gulzar Ansari and 31 others (as

per list enclosed) by the main contractor M/s. MAMC

Ltd. of Madhuband Washery Project till the handling

over of the project to M/s. BCCL is not justified.

Consequently, the concermned workmen are not

entitled to get any relief.”” :

B. BISWAS, Presiding Officer
72 fewed), 13 ey, 2002 '
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New Delli, the 13th December, 2002

5.0. 44.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No.
110/2000) of the Central Government Industrial Tribunal II,
Dhanbad now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
Management of B.C. C. L. and their workman, which was
received by the Central Government on 11-12-2002.

[No. L-20012/191/2000-ER (C-I)]
S.S. GUPTA. Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL (NO. 2) ATDHANBAD

PRESENT:
Shri B. BISWAS, Presiding Officer

In the matter of an industrial dispute under Section
H()d) of the |. D. Act, 1947
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Reference Nn, 110 of 2000

PARTIES :
Employers in relation to the management of
Tetulmari Colliery of M/s, B. C. C. L. and
“their workiman
APPEARANCES:

Authorised
Representative.
On behalf of the employers Shri H. Nath, Advocate,
State ; Jharkhand Industry ; Coal.
Dhanbad, Dated, the 26th November, 2002
AWARD

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
10 (1) (d) of the 1.D. Act, 1947 has referred the following
dispute to this Tribunal for adjudication vide their
Order No. L-20012/191/2000-IR (C-I) dated. the 29th
Sepiember, 2000,

On behalf of the workman

SCHEDULE

“Whether the action of the management of Tetulmari
Colliery of M/s. BCCL in not promoting Sri Basant
Nonia as Fitter in Cat. “D” is justified 7 If not, to what
relief is the concerned workman entitled and from
what date 77

2. In this reference both the parties appeared but
did not file their respective written statment, Subsequently
when the case was fixed both the parties appeared and the
representative of the workman submitted to pass a "No
dispute’ Award as the concerned workman involved in
this dispute is not interested to proceed with the instant
reference. Learned Advocaie for the management raised
ne objection on the submission of the representative of

the concerned workman. Since the concerned work man is

not interested to proceed with the instant reference, there
is no reason to kecp the same alive, Under such
circumstances, a “No dispute’ Award is rendered and the
reference is disposed of on the basis of ‘No dispute’ Award
presuming non-existence of any industrial dispute between
the parties presently.

B. BISW AS, Presiding Officer
73 e, 13 fem, 2002

1. 3W. 45, — et faamg stfufem, 1947 (1947
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{9, UB-20012/234/98-R.S (F-1)]
TH.TH. T, He A

New Delhi, the 13th Deconber, 2002

§.0. 45.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government  hereby publishes the award (Ref, No.
27/99) of the Central Government Industrial Tribunal I,
Dhanbad now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Maithan Coal Company and their
workman, which was received by the Central Government
on 11-12-02.

[No. L-20012/234/98-IR (C-1)]
S.S. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL NO.1 ATDHANBAD

In the matter of a reference under sec. 10(1)(d) (2A) of
the Industrial Dispute Act, 1947.

" Reference No. 27 of 1999
PARTIES: Employers in relation to the management
of Maithan Coal Company.
AND
Their Workanen.
PRESENT: ShriS, H. Kazmi, Presiding Officer.
APPEARANCEs: '

For the Employers ShriD. K. Verma,

Advocale
For the Workman : None
State: Jharkhand
Industry : Coal
Dated, the 29th November, 20112
AWARD

By Order No, L-200112/234/98-IR{ C-1) dated 29-1-1999
the Central Government in the Ministry of Labour has, in
exercise of the powers conferred by clause (d) of sub-

section (1} and sub-section (2A) of Section 10 of the

Industrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunal :

“"Whether the action of the management of Maithan

Coal Company, P.O. Nirsha in dismissing the services

of Sri Khublal Pandit, Trawleyman is justified ? If

not, what relicf the workman is entitled to ¥’

2. 1t appears from the record that the present
reference was registered in this Tribunal on 11-2-99 and
time was granted to the workman/sponsering union to file
written statementi. When 1o such written statenient was
filed for a tong time then on 29-8-2002 notice was issued 1o
the workman for filing written statement but even then no
development could take place and then on 13-9-2002 again
notice under registered cover was scnt, but neither anyone
appeared on behalf of the workman on the next date fixed
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i.e. 1-11-2002 not the written statement was filed. However,
in order to enable the parties to take step one adjournment
was again granted. But today (29-11-2002) position remains
the same and none has appeared on behalf of the workman
for taking necessary step or to file written statement.

Shri D.K. Verma, Advocate, appearing on behalf of
the management has filed one petition today alongwith
- certain enclosures. While pressing the said petition he has
submitted that the concerned workiman, Kbublal Pandit
himself has submitted his resignation from the service of
the company on his own accord and. in fact, he was never
terminated from his service by the management/commpany.
Further, according to him, after receiving the resignation
from the workman concerned, the management prepared
legal dues in respect of the concerned workman and
thereafter made payment to him. Further, as per his
submission the concerned workman had informed the
AL.C. (C), Dhanbad also as regards the submission of his
resignation on his own accord. The documents annexed to
the aforesaid petition are the docuinents to show-full and
final payment of all the settled dues to the concerned
workman and in token of the receipt of the same he appears
to have put down his signature also on one of the
documents.

None is present to dispute or controvert the aforesaid
development. The aforesaid development which has been
brought to the notice of this Tribunal appears to be correct.
Had the said development nol taken place the workman or
the sponsoring union would have certainly appeared and
filed the written statement and would not have left this
case unaticnded. Quite evidently asbecause the concerned
workman has already received all his due pursuant to his
resignation from the service of the management, he has
lost interest in this case and does not want to pursue the
same.

Tlws, in view of the facts and circumstances noticed
as above there does not appear to be any dispute in
existence for being adjudicated. Consequently, this
reference is finally disposed of and no any action
whatsocver of the management ¢canbe held to be unjustified.

Let a copy of this award be sent to the concerned
Ministry for further needlul.

S.H. KAZM]I, Presiding Officer

7% feeet, 13 fegmt, 2002
. IM. 46, — Arefiren faarg sfufram, 1947 (1947
1 14) T U 17 % T H, FEE TR €HuE F
WE U % Hag (areehl 3 T FHEN % 99 gEy °
Ffr siefive faars & =g wter st sifmm, 11
uFaE ¥ e (Ted wE 133/98) F WHIE F6 E,
T T 11-12-02 1 TG ATt

[ €. Te-20012/235/97-3T.AR (F-1)]

New Delhi, the 13th Decembef, 2002

S.0. 46.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hercby publishes the award (Ref. No.
133/98) of the Central Govermment Industrial Tribunal [l
Dhanbad now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of C. C. L. and their workman, which was
received by the Central Governmenton 11-12-02,

[No. L-20012/235/97-IR (C-)]
S. 8. GUPTA. Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) AT DHANBAD

PRESENT: Shri B. BISWAS, Presiding Officer.

Lt the matter of an Industrial Dispute under Section
10(1)(d) of the L. D. Act, 1947.

. Reference Na. 133 af 1998

PARTIES: Employers inrelation to the management
. of Bokaro Colliery of M/s. CCL and their
workman,
APPEARANCES:

Onbehalf of theworkmen : None.

On behalf of the employee :  ShriD K. Venmna,

" Advocate.
Siate : Jharkhand
tndustry : Coal
Dated, the 26th Noyember, 2002
ORDER

The Govt of India, Ministry of Labour. in exercise
ol the powers conferred on them under Section 10(1)(d)
ofthe L.D. Act., 1947 has referred the following dispute to
this Tribunat for adjudication vide their Order No, L-200 12/
235/97-IR (Coal-I). dated the 22nd April, 1998,
SCHEDULE -

*Whether the action of the management of Bokaro
Colliery of M/s. C.C.L_, P.O. Sunday Bazar. Distt.
Bokare in not giving notional seniority to Sh. MK,
Bhattacherjee in the past of U.D. Cletk Gr. 1 w.e.f.

12-296 isjustified ? If not, what relief is the workiman

is entitled?”

2. In(his reference neither the concerned workman
nar his representative appeared before this Tribunal.
However, only the management side made their appearance
in it 1t is seen {rom the record that the instant r¢ference
was received by his Tribunal on 25-3-98 and since then it
is pending for dispasal. Registered natices and show cause
notices were issued to the workman but inspite of the
issuzince of notices the workmanside has failed to turn up.
tn terms_of Rule 1B of the 1.D. Central Rules, 1957
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submission of W.S. by the concemed workman within 135
days is a mandatory one. The concerned workman not
only violated the said provision of the Rules but also did
not consider necessary to give any response to the notices
issued by this Tribunal. In natural course the question
which will arise is what will be the fate of the reference
made by the Ministry for its disposal. The reference is
made on the basis of dispute raised by the concemned
workman/union. Naturally responsibility rests with the
concemed workman/unijon to assist the Court to dispose
of the reference in issue on merit. In view of the decision
reported in 2002 (94) FLR 624 it will not be just and proper
to pass 'No dispute’ Award when both the parties remain
absent. There is also no scope to answer the reference on
merit in absence of any W.8. and available documents.
There is no dispute to hold that when any reference is
made it is expected to be disposed of on merit but when
the parties do not take any step or do not consider even
to file W.S. such expectation to dispose of the reference
onmerit comes to an end. It is not expected that for years
together the Court will persue the matter suo moto with
the expectations for appearance of the workman inspite of
issuance of registered notices. As per [.D. Act the werkman
excepting under provisions of Section 2A is debarred from
raising any industrial dispute. The disputes are mainly
raised by the Union for their workmen. These unions
inspite of receiving notices did not care to appear before
the Court for the interest of the workman and as a result
they have been deprived of getting any justice until and
unless the attitude of the union is changed 1 consider that
this uncalled for situation will persist. Definitely itis the
duty of the Court to dispose of the reference on merit but
it depends on the cooperation of both sides. Here the
record will clearly expose that sufficient opportunities had
been given to the workman/union but vielded no result.
This attidude sliows clearly that the workman side is not
interested to proceed willy the hearing of the case for
disposal on meri.

Under the facts and circumstances, 1 also do not
find any sufficicnt reason (o drag on the casc for an
indcfinitely peried. Accordingly as there is not scope 1o
disposc of the reference in question on merit, the same is
closed. :

B. BISWAS, Presiding Officer

=3 fewett, 13 fawway, 2002
&Y. 3. 47, — At faam ifufmy. 1947 (1947
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[©. U81-20012/252/98-AE.H9R (Wi-1}]

New Delhi, the 13th December, 2002

S5.0. 47.—In pursuance of Section 17 of the
Industrial Dispute Act. 1947 (14 of 1947), the Central
Government hercby publishes the award (Ref No.
122/1999) of the Central Government Indusirial Tribunal
lI. Dhanbad now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of B, C. C. L. and their workman, which .
wasreceived by the Central Government on 11-1202.

[No. L-20012/252/98-IR (C-1)]
5. 8. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) AT DHANBAD

Shri B. Biswas,
Presiding Officer,

In the matter of an Industria} Dispute under Section
1()(dyof the I. D. Act, 1947.

Reference No. 122 of 1999

Partics:

Present ;

Employers in refation to the management
of M/s. BCCL and their workman.

APPEARANCES:
On behalf of the workmen  ;  None.

On behalf of the employers :  Shri D.K. Verma,

Advocute.
State : Jharkhand
Industry » Coal
Dated, the 261h November, 2002
ORDER

The Govt of India, Ministry of Labour, has in
excrcise of ihe powers conferred on them under Section
No In(1)(d) of LD. Act.. 1947 referred the following
dispute to this Tribunal for adjudication vide their
Order No. L-20012/252/98-1.R. (C-1), dated the 291h January,
1999.

SCHEDULE

*Whether the demnand of the union for regularisation
of Smt. Sundr Bourin, tutia Dhoba, Budhwara B.P.,
Jitnd Brajwarin and Malti Bourin in Tine-rated jobs
of Cat. T and wages for (he idle period from 16-8-96
10 4-11-90 is justified ? If so, to what rclief is the
workman concerned are entitled?””

2. Inthis reference neither the concerned workman
nor their representative appeared before this Tribunal.
However. only the management side made their appearance
init. 1t is seen from the record that the instant reference
wasreecived by this Tribunal on 12-2-99 and since then it
is pending for disposal. Registered notices and show
cause notices were issued to the workman but inspite of
the issuance of notices the workmanside has failed to tumn
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up. Interms of Rule 10B of the [.D. Central Rules, 1957
submission of W.S. by the concerned workman within 15
days is a mandatory one. The concerned workman not
only violated the said provision of the Rules but also did
not consider necessary to give any response to the notices
issued by this Tribunal. In natural course the question
which will arise is what will be the fate of the reference
made by the Ministry for its disposal. The reference is
made on the basis of dispute raised by the concerned
workman/union. Naturally responsibility rests with the
concerned workman/union to assist the Court to dispose
of the reference in issue on merit. In view of the decision
reported in 2002 (94) FLR 624 it will notbe just and proper
to pass 'No dispute’ Award when both the parties remain
absent. There is also no scope to answer the reference on

_ merit in absence of any W.S. and available documents.
Ther¢ is no dispute to hold that when any reference is
made it is expected to be disposed of on merit but when
the parties do not take any step or do not consider even
to file W.S. such expectation to dispose of the reference
on merit comes to an end. It is not expected that for vears
together the Court will persue the matter suo moto with
the expectations for appearance of the workman inspite of
issuance of registered notices. As per.D. Act the workman
excepling under provisions of Section 2A is debarred from
raising any industrial dispute. The disputes are mainly
raised by the Union for their workmen, These unions
inspite of receiving notices did not care 1o appear before
the Court for the interest of the workman and as a result
they have been deprived of getting any justice until and
unless the attitude of the union is changed 1 consider that’
this uncalled for situation will persist. Definitely it is the
duty of the Court to dispose of the reference on merit but
it depends on the cooperation of both sides. Here the
record will clearly expose that sufficient opportunities had
been given to the workman/union but yielded no result.
This attidude shows clearly that the workman side is not
interested to proceed with the hearing of the case for
disposal on merit.

Under the facts and circunstances, 1 also do not
find any sufficient reason to drag on the case for an
indefinitely period. Accordingly as there is not scope to
dispose of the reference in question on merit. the same is
closed. o :

B, BISWAS, Presiding Officer
73 faeett, 13 femm, 2002
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New Dethi, the 13th December, 2002

5.0. 48.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. Ne.
71/1996) of the Central Government Industrial Tribunal. I,
Dhanbad now as shown in the Annexure in the Industtial -
Dispute between the employers I relation to the
managementof B. C, C.L. and their workman, which was
received by the Central Government on 11-12-02.

[No. L-20012/265M5-IR (C-D)
S.S. GUPTA, Under Secy.
¢

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. I) AT DHANBAD

In the matter of an Industria! Dispute under Section
10(1)(d)2 A) of the Industrial Disputes Act, 1947.

Reference No. 71 of 1996 j
Employers inrelation to the management

PARTIES: ;
of Gopalichak Colliery of M/s. BCCL.
AND i
Their Workmen.
PRESENT:  ShriSH. Kazmi,
Presiding Officer.
APPEARANCES:
For the Employers Shri H. Nath,
Advocate.
For the Workman Shri S.C. Gour,
Advpcate.
State : Jharkhand,
Industry : Coal
Dated, the 26th November, 2002
AWARD

By Order No. L-24u12/265/95-IR(Coal-1) dated
26-9-1996 the Central Government in the Ministry: of
Labour has, in exercise of the powers conferred by clause
(d) of sub-section (1) and sub-section (2 A) of Section 1Q of
the Industrial Disputes Act, 1947, referred the following
dispute for adjudication tp this Tribunal :

*Whether the demand by the Union for protection

of the wages as per JBCCI instructions at the timg of

conversion of piece-rate to time-rate of S/Shri Rampat

Chauhan, balinukand Pandit, Ramlakhan Pandit and

Md. Murteza Alumed by the management of P.B. Q;:a

number VIIof M/s. BCCL is justified ? If so, to what

rclief arethese workman entitled?”

2. Precisely, the casc of the sponsoring union js that
all the four concerned workinen were initially appointed as
miner/loader in piece-rated and were paid accordingly. But
in the year 1988 they were picked up by the managemént
on time-rated job on clear vacancy. It has been said that
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out of the four concerned workmen, Rampat Chauhan,
Balmukand Pandit and Ram Lakhan Pandit were picked up
by the management on time-rated job as Drillman in January,
1988 and Md. Murtaza Ahmad was engaged as Prop.
Mazdoor under Category-III time-rated also from January,
1998. Further the case is that the mahagement instead of
paying difference of time-rated from January, 1988 paid
them Group wages of mner/loader till June. 1992, It is said
that the management did not protect their wages as per
JBCCI policy decision and due to their arbitrary decision,
the workmen werc put to loss. Further Rampat Chauhan,
Balmukund Pandit and Ram Lakhan Pandit were fixed in
time-rated seale of pay of Rs. 42,18 instead of Rs. 56.05 and
as a result the concerned workman had to suffer net loss of
Rs. 13.87 per day plus underground allowance. Similarly
Md. Murtaza Ahmad was fixed in time-rated scale of pay of
Rs. #).78 as a result of which he suffered loss of Rs. 15.27
perday. Further itissaid that in other areas of M/s. BCCL
the norms formulated by M/s. BCCL was kept in mind while
fixing wages time-rated pay scale after convetsion from
piece-rate to time-rate. Lastly, it has been said that the
demand for protection of wages at the time of coversion it
time-rate job is proper and justified and the concerned
workmen are entitled to wages and other allowance from
January. 1988.

3. The case of the management, on the other hand,
as diclosed in its written statement is that all the four
concerned workmen were converted from miner/ioader
piece-rated to time rated job and are getting the wages as
per their designation. Futher, it has been said that the
concerned workman opted for working In time-rated job
and accepted the wages of that category with 80 other
workmen of Goplichak colliery who were converted from
piece-rated to time-rated job alongwith the concerned
workinen in June, 1992 and they alt have been given initial
basic of category in which they were working as per rules
and no one was given protection of wages. 1t issaid that
if the concerned workmen are not willing or satisfied with
time-rated job, they could have asked for and would have
been reverted back to their original jab of miner/loader in
which they were working before conversion. As per the
company's rule. it is said that on compliance of satisfactory
period in time-rated job a person can be regularised in
time-rated categary as per his acceptance. It is also said
that alt the concerned warkmen are getting correct wages
of the category in which they are working and no question
of protection of wages as per JBCCl arises in their case. It
has aiso been said that the industrial dispute raised by the
sponsaring union or the demand raised by it was stale
one because of the delay of mare than five years in raising
the industrial dispute.

In its rcjoinder also the management has
controverted or denied several averments and ailegations
made in the written statement of the workmen and reiterated
its stand taken in the written statencnt.

From the side of the unjon alsd by way of filing the
fejoiiider to the managément's written statement several
allegations and averinents were refuted and denied. As
regards ground of delay in raising industrial dispute taken
by the ‘manageinefit it has been said that the same is
baseless as after conversion from piece-rated to tilne-rated
in Jung, 1993 and after discussions to rectify basic failed,
industrial dispute was raised in October, 1992 i.e. just after
four months.

4. It Is obvious from the fespective stands taken by
the parties, as noticed above. that the only question that
requires consideration in the instant case is as to whether
the conceined workmen deserved pay protection at the
time of their conversion from picce-rated to time-tated
warkmah as per the norms and policy of JBCCL

5. Ih support of their respective stands both the
sldes have led their oral as well documentary evidence
which would be taken note of and considered in course of
discussions made hereinafter.

6. Asitis evident, the definite stand of the workman
i8 thal after their conversion from piece-rated to time-rated
job they were fixed in time-rated scale whereas following
the nonns formulated by M/s. BCCL or as per JBCCI policy
decision their wage of picce-rate should have been
protected while fixing the wages in time-rated pay scale
after conversion from piece-rated to time-rated. During
thc argument it has been urged that under similar
circumstances several other workmen working in different
collieries have been extended the relief foilowing the same
norms and policy of M/s. BCCL and the pay protection
was made while fixing or revising their pay scale after their
conversion from piece-rate to time-rate.

On the other hand, as seen above, the definite stand
of the management in the aforesaid context is that the
concermed workman are getting their wages as per their
designation and they themselves opted from working in
time-rated job and accepied the wages of that category
with effect from June, [992. s further contendon is that
the workmen were given initial basic o the category in
which they were working and no question of protection of
wages arises in their case.

So far as the exact date of conversion of the
concerned workmen from piece-rated to time-rated is
concerned the same variesin view of the statements made,
As per the written statement of the workmen the said
conversion was made in the month of Jawary. 1988 but till
June. 1992 they went on geiting the same scale of piece-
ratc with difference of wages. In para 8 of the rejoinder of
the workmen however it is mentioned that the conversion
from picce-rated Lo time-rated was made in June. 1992.
The workmin himsclf in his evidence as WW-1 has said
that they performed the job of piece-rated upto 1988 and
thereafter regularised in tine-rated job from the vear 1992.
hi the management's written statement's the date of
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congersion from piece-rated to time-rated has been

mentioned as June, 1992 but the management's witness in

cource of his evidence as MW-1 has said that the
conversion was made by order dated 28-4-91, Tha eopy of
the order by which the canverison from piece-rated (o
time rated was made has not been filed by cither of the
side Ext. W-2 is the copy of the petition submitied before
the A.L.C.(C), Dhanbad by the sponsaring unian raising
industrial dispute. In the said application it has been
mentioned that though the concerned workmen were
converted from piece-rated to time-rated in January, 1988
but the management continued to pay them the Group
wages of miner/loader plus SPRA i.e. Rs.43.31 as group

basic wage plus Rs. 12,74 as SPRA upto 28-6-92 and itis
onty from 21-6-92 they were put in starting basic salary of
Rs.42.18 in cases of three workers and Rs.40.78 in ¢gse of
fourth worker. Though not in such a detaiied manner but
inthe written statement of the workman also the said fact
hasbeen mentioned. The managementi in its rejoinder has
not denied the said fact and sp out of the materials it can
time-rated job i m the year 19&8 bul they were glven initial
basicof timg-rated category only w.e.f. 1-6-92 and between
January, 1988 to 20-6-92-they had been getting the same
piece-rated scale i.e. group basic plus SPRA.

7. In suppert of the aforesaid stand taken by the
workman reliance has been placed upon clause 3:11:5 of
NCWA-1V and also upon twg decuments filed
(Ext. W-2 and W-3) to show that in the case of similar nature,
in respect of few workman of different collieries protection
of wages while fixing their wages in time-rated category
was made, Ext.W-1 are just pay slips which have been
filed the purpose of showing that the concerned workmen
are.getting less wages and on account of that they are
suffering a ot

8. It is pravided in ciuse 3:11:5 of NCW A-IV that
special picce-rated allowance will not count for
computation of tub-rates/piece raies/pre-ratg payment for

additional tubs, It is further mentigned that this amount .

will, however, be treated basic for all other purposes. The
emphasis from the side of the workmen is upon this part
of the said ciause and argument i3 that “for all other
puposes” inciudes fixation of pay scaie at the time of
conversion fram piece-rate to time-rate also ang sp in terms
of this clause at the time of such ¢onverslon and fixation
of pay scale the speClal piece-rate allowace is requnred to
be treated basic. It is true that there is no elear mention
anywhere specificaily that the speciai piece-rate aliowance
has to be taken into censideration while fixing the pay
scale in time-rated category. Bul the aforesaid
interpretation af the said clause and the submission thereon
made on behalf of the workmen, does not appear to bo
devoid of substance. In course of the argument it has net
been satisfied from the side of the management as to why
“all other puposes” cannot be taken (o include the fixation

-
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of pay scale in time-rated category at the time of conversion.

also. Though it has been emphatically urged on behalf of
the management and the management’s witness MW-1
has also said in course of his evidence that there is no'pay
protection in such conversion from piece-rate to time-ritte
as por the company’'s rule, but no any material showing
any such rule or policy of thg company has been placed in
support of such stand being taken. Nothing has been

brought gn record to show that no pay protection has -

hoon provided in such conversion from piece-rated to time-
rafed scalg, lnterestingly, the management’s witness (MW-
1}in course of his cross-examination has stated about the
existence of some instruction also of the compay in that
rcgard and when the suggestion was made to him in regard
to the said fact he replied that it is not a fact that there is
no such instruction for not taking into consideration
spegiai piece-rated allowance in fixation of vages in time-

- rated job. Neither there is any mention of any such

instrugtion, in the-written, stntement of the management
nor anything has been put forward to show abaut
existence of any such mslmction

Significantly the workmen are not simpiy relying
upon the aferesaid ciause of NCW A-IV but their reliance
Is upon Ext. W-2 and W-3 also which are the documents
produced to show that in regard to same nature of relief
and under similar nature of circumstances protection of
wages of some of the workmen of other coiieries was made
while fixing thelr wages in time-rated category. In course
of the argument a copy of letter dated 17/22-7-2002 sent to
the A.L.C.(C) Dhanbag by the Project Officer of Semdra-
Bansjora coiliery and one note-sheet dated 26-6-2000
containing endorsement and signature of different officials
of the sald collicry have been produced. With the help of
this docoment the submission iias been made that even
recently in case of two workmen of the said colliery pay
protectior has been made by extending Groap Wages with
SPRA. Particuiarly havistg gone through these two
documents it becomes clear that the maiter related to
alleged incorrect fixation of basic wages after prometion
In time-rated category from piece-rated and non-inclusion
of SPRA in respect of those two workmen of the said

colliery. It appears out of the same that during the -

pendency of the industrial dispute before the A L.C.(C),
Dhanbad the management conceded the said demand of
those workmen and their wages were fixed by including
SPRA and accordingly Conciliation Officer was informed
that the demand of the union was fulfilied and so industrial
dispute be dropped. This clearly supports the asseftion
of the workmen that the management has been extending
the relief under similar nature of case but in case of the
concerned warkmen the attitude and conduct of the
munagement are quite different ang most unjustified. In
regard to the aforesaid document the only submission
which has been made form the side of the management is
that any consideration made by the management or any
scttlement made in respect of any particular case cannot
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be taken to have any binding effect upon other cases in
which there may be the dispute of the same nature. It is
true that there is no binding effect as such but at the same
time it sufficiently goes to show that at once place the
management is taking the stand that as per rule and policy
no pay protection can be made at the time of conversion
from piece-rated to time-rated like its stand in the instant
case and at the other under the identical circumstances
where the claim is for fixing the pay scale by protecting
the wages of piece-rated. the management has been
making consideration and granting relief. It cannot be
believed or accepted that the management has been
cxtending the said refief in case of other workmen whether
on the basis of scttlemnent or s per its own initiative in
violation of comnpany's rules and JBCCI policy decision.
It can well be assumed that only upon being satisfied that
such actions on the part of the management are well
covered under the rules and policies they are entering
into scttlements and extending the relief to others in the
matter of protection of their wages under similar
circuimstaices.

Therefore, in view of all the aforesaid 1 am convined
that the concermed workmen also deserve to be treated in
the same way as others and they also deserve to be
provided the relicf as prayed by them regarding protection
of their wages while conversion from piece-rated totitne-
rated.

9. It has been strenuously urged on behalf of the
management that if the concemed workmen were not
satisfied they could have declined their placcment in time-
rated category al the time itself when the conversion was
made. But they sat idle.opted for the job of said category
and received the pay scale of time-rated category and
only thereafter much belatedly after the Japse of about
fivc vears they raised the industrial dispute. According to
the subinission. this itself is a sufficient ground for
extending any relicf to the workmen as their demand made
or the dispute raised is “over-stale™ in support of such
submission the reliance has been place upon Ext. M-1,
notice date 7-6-91 by which by mentioning the nanes of
about 97 workmen who were placed in time-rated category,
their objections were invited. if any.

There does not appear to be much force in the
aforesaid submission being inade. As it has already been
observed above on the basis of materials that is only from
21-6-1992 the concerned workmen were placed in starting
basic salary of time-rated category and from 1988 (il then
they have been getting pay scale of piece-rated. The
industrial disputc was raised on their behalf in the month
of October. 1992 and so only after about 3 to 4 months
form the date when they started getting initial basic scale
of time-ratcd category the industrial dispule was raised.
Despite the aloresaid same delay causcd can be attributed
lo the workmen or the union also. When in the year 1988

itself the workmen were placed in time-rated category and
were not getting difference of wages of a higher category
then they could have raised the objection in that regard
and could have pursued their demand for placing them in
praper pay scale of higher category with the protection of
their-piece-rated wages or by including SPRA but they
did not do so and went on getting the same wages as they
were getting as picce-rated workers till June, 1992 and
only when on 21-6-92 they were placed in pay scale of
time-rated category after about 3 to 4 months thereafter
thy raised the industrial dispute. Nothing has been brought
on record to show that between January, 1988 to
September, 1992 the workmen have been pursuing their
claim or the demand before the management. Therefore,
though simply on the ground of delay the relief as claimed
by the workmen cannot be held unjustified at the same
time the relief is to be granted to themkeeping in view the
latches on their part as well, as noticed above.

10. Thus, the concemed workmen deserve the relief
as prayed, for but they deserve to be paid the difference
of their wages and allowance with effect from the date of
raising of the industrial dispute before the conciliation
officeri.e from 6-10-1992 and not from the date as claimed
by then.

11. The award is thus, made hereunder:

The demand of the union for protection of the wages
as per JECCI instructions at the time of conversion from
piece-rate to time-rate of the concerned workmen, Rampat
chuahan, Balinukand Pandil, Ram Lakhan Pandit and Md.
Muricza Aluned by the management of P.B Area No. Vil of
m/s.SB..C.C.Ltd. is justified and the concemned workmen
descrve relief as claimed in that regard. Consequently,
the management is hereby directed to take necessary steps
in the light of observation, as made above and make
payment of difference of wages to the concerned workmen
w.e.f6-10-1992, within 60 days from the date of publication
of the award.

However. there would be no order as to cost,
S.H. KAZMLI, Presiding Officer
¢ fawett, 13 feam, 2002
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New Delhi, the 13th December, 2002

S.0. 49.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No.
17/99) of the Central Government Industrial Tribunal II,
Dhanbad now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
Managementof B. C.C.L. and their workman, which was
received by the Central Government on 11-12-2002.

[No. L-20012/268/95-1R (C-1)]
S.S. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL (NO.2) ATDHANBAD

PRESENT )
Shri B. BISWAS, Presiding Officer

In the matter of an industrial dispute under Section
10(1)(d) of the L. D. Act, 1947

REFERENCE No. 17 OF 1999
PARTIES :

Employers in relation to the management of
Bhulanbararee Colliery of M/s BCCL and
theirworkmarn.

APPEARANCES:
On behalf of the workman

*

None.

Shri D. K. Verma,
Advocate.

State ' : Jharkhand
* : Coal
Dated, Dhénbad the 28th November, 2002
ORDER

On behalf of the employers

Industry

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under section
I (1) (d) of the 1.D. Act., 1947 hasreferred the following
dispute to this Tribunal for adjudication vide their
Order No. L-20012/268/95-1R. (C-) dated, the Tth January,
1999,

SCHEDULE

“KYA BHULAN BARAREE COLLIERY KEY
PRAVADHANTANTRA DWARA 40.5.CUBICFIT
KE KOYAL A TUB KE STHAN PAR 54 CUBIC FIT
KAKOYALA TUB CHALU KARNA UCHIT EVAM
NAYASANGAT HAI ? KYA YE BARRE TUB
KARMAKARO KEY LIYA PURWATA

4

SURAKSHSHIT HAI? YADi NAHI TO
KARMAKAR KIS RAHATKEY PATRA HAI?”

2. In this reference neither the concemed workman nor his
representative appeared. Only the management side
appeared in this reference through their learned Advocate.
It is seen from the record that the instant reference was
received by this Tribunal on 23-7-99 and since then it is
pending for disposal registered notices and show cause
notices were issued to the workman side but inspite of the
issuance of notices they failed to tum up. In termsof Rule
10 B of the 1.D. Central Rules, 1957 submission of W.S by
the concerned workman within 15 days is a mandatory
one. The concemed workman not only violated the said
provision of the Rules but also did not consider necessary
to give any response to the notices issued by this Tribunal.
In natural course the question which will arise is what will
be the fate of the reference made by the Ministry for its
disposal. The reference is made on the basis of dispute
based by the concerned workman/union. Naturally

responsibility rests with the concerned workman/union

{o assist the court to dispose of the reference in issue on
merit. Inview of the decision reported in 2002(94)FLR 624
it will not be just and proper to pass “No. dispute’ Award
when both the parties remain absent. There is also no
scope to answer the reference on merit in absence of any
W.S and available documents. There isno dispute to hold
ihat when any reference is made it is expected to be
disposed of on merit but when the parties do not take any
step or do not consider even to file W.S such expectation
to dispose of the reference on merit comes to an end. Itis. -
not expected that for years together the court will pursue
the matter sue moto with the expectations for appearance
of the workman inspite of issuance of registered notices.
As per I.D. Act the workman excepling under provisions
of section 2A is debarred from raising any industrial
dispute. The disputes are mainly raised by the Union for
their workmen. These unions inspite of receiving notices
did not care to appear before the court for the interest of
the workman and as a result they have been deprived.of
getting any justice. Until and unless the attitude of the
union is change I consider that this uncalled for situation
will persist. Definitely it is the duty of the court to dispese
of the reference on merit bt it depends on the cooperation
of both sides. Here the record will clearly expose that
sufficient opportunities had been given to the workman/
union but vielded no result. This attitude shows clearly
that thc workman side is not interested to proceed with
the hearing of the case for disposal of merit.

Under the facts and circumstances, I also do not
find‘any sufficient reason to drag on the case for an
indefinite period. Accordingly as there is no scope to
disposc of the reference in question on merit, the saime is
closed.

B. BISWAS, Presiding Officer
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TH. TH. T, S Hie
New Delhi, the 13th December, 2002

S.0.. 50.—In pursuance of Section 17 of the
Industriai Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 325/99)
of the Centrat Government Industrial Tribunal I, Dhanbad
now as shown in the Annexure in the Industrial Dispute
between the employers in refation to the management of
BCCL and their workman, which was received by the Central

Government on | 1-12-2002.
[No.1L-20012/275/99-IR(C-1)]
S. 8. GUPTA, Under Secy.

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (No. 2) AT DHANBAD
PRESENT
SHRI B. BISWAS,
PRESIDING OFFICER
In the matter of an Industrial Dispute under Section 10(1)
(d)ofthe 1.D. Aat, 1947
Ref. No. 32501999

PARTIES ; Employers in relation to the
management of Sudamdih
Shaft Mine of M/s, BCCL and
) their workman.
APPEARANCES:

Onbehalf of the workman ; None
Onbehalf of the employers : Shri R. N. Ganguly, Advocate
State : Jharkhand Iﬁdustry : Coal.
Dhanbad, Dated, the 20th November, 2002
ORDER

The Govt. of [ndia, Ministry of Labour, in exercise of
the powers conferred on them under Section 10{1)(d) of
the L. D. Act.. 1947 has referred the foltowing dispute to
thus Tribunal for adjudication vide their Order No. L-20012/
275199 (C-1). dated. the 24th November, 1999,

SCHEDULE

“Whether the action of the Management of
Sudamdih Shaft Minc of M/s.B CCL in dismissing
Shri Mohan Manjhi from the services of the

[N TN TR [T LIS | N LT RN TR |

company we.f. 11-1-95 is justified? If not, to what
relief the workman is entitled?”

2 In this reference neither the concerned workman
nor his representative appeared before this Tribunal.
However, only the management side made their appearance
in it. It is seen from the record that the instant reference
was received by this Tribunal on 8-12-99 and since then it
is pending for disposal. Registered notices an show cause
notices were issucd to the workman but inspite of assuance
notices the workman side has failed to than up. In terms of
Rule 10 B of the I.D. Centrat Rules, 1957 submission of
W. . by the concerned workman within 15 days is a
mandatory one. The concerned workman not only
violated the said provision of the Rules but also did not
consider necessary to give any response to the notices
issued by this Tribunal. In natural cqurse the question
which will arise is what witl be the fate of the reference
made by the Ministry for its disposal. The reference is
made on the basis of dispute raiscd by the concerned
workman/union. Naturally responsibility rests with
the concerned workman/union. To assist the Court to
dispose of the reference in issue of merit. In view of the
decision reported in 2002(94) FLR 624 it will not be just and
proper to pass ‘No dispute’ Award when both the parties
remain absent. There is also no scope to answer the
reference on merit in absence of any W.S. and available

_documents. There is no dispute to hold that when any

reference is made it is expeeted to be disposed of on merit
but when the parties do not take any step or e not
consider even o file W.S. such expectation to dispose of
the referenec on merit comes to an end. It is not expected
that for years together the Court will pursue the matter suo
motu with the expectations for appearance for the workman
inspite of issuanee of registered notices. As per L.D. Act
the workman excepting under provisionsof Section 2A is
debarred from raising any industrial dispute. The disputes
are mainly raised by the Union for their workman. These
unions inspite of receiving notices did not eare to appear
before the Court for the interest of the workman and as a
result they haven been deprived of getting any justice
until and uniess the atfitude of the union is changed |
consider that this uncalled for situation will
persist. Definitely it is the duty of the Court to dispose
of the reference on merit but it depends on the
cooperation of both sides. Here the record will
clearly -expose that sufficient opportunities had been
given lo workman/union but yiclded no result. This
attitude shows clearly that the workman side is not
interested to proceed with the hearing of the case for
disposal on merit.

Under the faets and circumstanees, 1 also do not
find and sufficient reason to drag on the case for an
indefinite period. Accordingly as there is not scope to
dispose of the reference in question on merit, the same is
closed.

B. BISWAS, Presiding Officer
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T, T, T4, 3 LILC
New Delhi, the 13th December, 2002

S.0. 51.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947); the Central Government
hereby publishes the award (Ref. No. 65/91) of the Central
Government Industrial Tribunal I, Dhanbad now as shown
in the Anncxure in the Industrial Dispute between the
employers in relation to the management of BCCL and their
workman, which was received by the Central Government
on11-12-2002. .

[No. L-20012/308/90-IR(C-1)]
S. S. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (No. 2) AT

DHANBAD
PRESENT
SHRIB. BISWAS,
PRESIDING OFFICER

In the matter of an Industrial Dispute under Section 10(1)
(d)of the LD. Act, 1947
Ref. No. 650f1991

PARTIES:

Employers in rclation to the
managemeni of Ksahdinari
Colticry of M/s. BCCL and
their workman.
APPEARANCES:
Onbehalf of the workman : Shri D. Mukherjee, Secretary,
Bihar Colliery Kamgar Union.
On behalf of the employers : None
State : Jharkhand Industry : Coal.

Dated, Dhanbad, the 28th November, 2002
AWARD

The Govt. of India, Ministry of Labour, in exercisc of
the powers conferred on them under section 10(1){(d) of the
. D. Act., 1947 has referred the following dispute 1o this
Tribunal for adjudication vide their Order No. L-20012/308/
90 ] R. (Coal-1), dated, the 21st March, 1991.

SCHEDULE
“Whether the action of the Management of
Aakashkinarees Colliery in Govindpur Area No. [II
of M/s. BCCL is justified in denying Tech. & Sup.
Grade “A" pay scale as per NC.W.A. IV to Shri
Mundrika Choudhary Elcctrical Supervisor at par
with Shri T, K. Mitra, Electrical Supervisor? If not, to
what relief the workman is entitled?”

2 The case of the concerned workman according to
W.S. submitted by the sponsoring Union in brief on his
behalf is as follows.—

The sponsoring Union on behalf of the concerned
workman submitted that the Agent of the colliery by an
office Order dt. 9-6-89 provided the concerned workman
and TK. Mitra, both Electrical Supervisor to work
aliernative in 2nd and 3rd shift. By the said order both the
aforesaid workman were directed to take responsibility for
maintenance of surface and underground installation and
also to make statutory inspection of underground

_equipment and to attend breakdown of machineries. They

submitted that nature of job performs by the concerned
workman and T.K. Mitra are same but instead of performing
same nature of duties the management is paying wages to
himas per Grade C while Shri T. Mitra is getling wagesas.
per Technical and supervisory Grade-A. They submitte
that to remove such ugly discrepancy the matter in issue
was laken up with the management with a request to pay
same wages as per Gr. to the concerned workman with that
of Shri T K. Mitra but the management refused to consider
their appeal. They alleged that the decisions of the
managements to that effect was not only iliegal and arbitrary
but also it violated the principle of natural justice.
Accordingly they raised an industrial dispute before the
ALC(C), Dhanbad for conciliation which ultimately resulted
reference 1o this Tribunal, for award.

3. Themanagement on the contrary afier filing W.S.-
cum-Rejoinder have denied all the ¢laims and allegations
which the sponsoring union on behalf of the coneerned
workman asserted in the W.S.

4, They submitted that Electrical Supervisors
arc the competent persons authorised under Regulation
36 of the Coal Mines Regulation, 1957 to carry on the
dutics under Rule 45 of the Indian Electricity Rules. The
Electrical Supervisors are placed in Technical and
Supervisory Grade C, B and A of NCWA on the basis of
seniority-cum-merit as per the cadre scheme circulated by
the Implementation Instruction No. 30 of 26-6-84 of the
JBCCI. They further submitted that the concerned
workman obtained his Electrical Supervisory certificate in
the year 1986. He submitted his application for promotion
for the post of Electrical Supervisor and accordingly he
was authorised as competent person under the Indian
Elcctricity Rules 1o work as Electric Supervisor. His case
was considered by the D.P.C. in the year 1988 and he was
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promoted for the post of Electrician to the post of Asstt.
Fareman (Electrical) in Grade-C. As per cadre scheme his
promotion to Grade B will be considered by D.P.C. after
comgietion of his service for three years as Technical and
Electrical Supervisor Grade-C. Disclosing this fact the
management submitted that claim of the concerned
workman for the promotion in Grade-A from the datc of
issuing authorisation to him under Regulation 36 is
vexauous as it contravened the provision of the promotion.
Itis further submitted by the management that TK. Mitra
15 working as Electrical and Technical Supervisor Grade-A
since 1932. He passed the Electrical Supervisorship
certificate in the year 1964. He was Foreman incharge
(Elcctrical } prior to taking over of the management of the
collicry. While the concerned workman passed this
Electrical Supervisorship certificate about 22 years after
from the date of Sri. TK. Mitra passing the Certificate.
Accordingly there is no scope at all to make any comparison
between the concerned workman and Sri TK. Mitra in
rclation to his claim. The claim of the concerned workman
is not only absurd but also finds no basis for its
consideration as because of fact that by virtue of long
scmiority while T. K. Mitra is functioning as Foreman
incharge he is discharging his function as Assistant
Forcman. Accordingly management submitted their
prayer to rcject the claim of the concerned workman.

5. The points to be decided in this reference are;—

“Whether the management of Akashkinari
colliery in Govindpur Area I of M/s.B.C.C. Ltd.
is justified in denying Technical and Supervisory
Grade-A pay scale as per NCWA 1V to Mudrika
Choudhury at per with TK Mitra, Electrical
Supervisor? If not, to what relief the workman is
entitled?”

6. FINDING WITH REASONS

1t is scen from the record that the management has
exanuned one witness as MW-1 to substantiate their claim.
On the contrary the concerned workman did not adduce
any evidence in order to substantiate his claim though the
present reference has come info existence in view of
industrial dispute raised by the sponsoring union on his
behalf,

7. Now let us consider if the claim of the concerned
workmar stands on any stable footing or not. It is the claim
ofthe concerned workman that he himself and T.K. Mitra
though performing the same and similar nature of job the
management has been paying him the wages of Technical
and Supervisory Grade “C’ whereas the management is
paying Sri T. K. Mitra wages of Technical and Supervisory
Grade-A. He submitted that to remove such urgly
discrepancy he submitted representation to remove this
discrepancy but the management refused to do so dueto
their anti-labour attitude. The management on the contrary
submitted that the concerned workman was appointed as
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Electrician in the year 1980 and was placed in cat.IV,
They submitted that Electricians are placed in cat.IV, V&
V1. According to their seniority and merit in accordance
with the cadre scheme applicable to electrical and
mechanical personnel, They submitted that Electrical
Supervisors are compétent persons authorised under

Regulation 36 of the Coal Mines Regulations, 1957 to carry ,

on the duties under the Indian Electricity Rules and to
discharge such functions the prime condition which is
required is that he must possess Electrical Supervisory
certificate. They disclosed that Electrical Supervisors are

~ placed in Technical and Supervisory Gr: CB.&A. OF

N.C.W.A_ on the basis of seniority-cum-merit as per the
cadre scheme circulated by Implementation Instruction
No.30 dt. 26-6-84 of the JBCC]. They submitted that the
Electricians after passing the prescribed test or the
examination for Electrical Supervisorship is eligible for
consideration for his promotion to the post of Assistant
Forcman Chargeman (Electrical) in technical and

‘supervisory Grade. ‘C’ by the Departmental promotion ’

committee. In this connection they disclosed further that
Assistant Foreman (Electrical) is considered for the
promotion to the post of Foreman (Electrical) after he
achieves three years of experience and after he is being
recommended by the D.P.C . in the same process a foreman

is considered for his promotion to the post of Foreman -

incharge and accordingly they are placed in Grade B&A
from Grade C as the Foreman incharge is considered as
head of the Electrical department, the Asstt. Foreman and
Foreman work under himin the said department. Admitting
the fact that the concerned workman'’s posting in the same
Electrical Deptt. with TK. Mitra management submitted
that the concerned workman has got his Electrical
supervisory certificate in the year 1986 and thereafter he
submitted his application for his promotion to the post of
Electrical Supervisory and accordingly he was authorised
as competent person under the Indian Electricity Rules to
work as Electrical Supervisor . His case was considered by
the D.P.C. in the year 1988 and he was promoted to the
post of Asstt. Foreman (Electrical) in Grade-C from the
post of Electrician. From the evidence of MW-1 it
transpire that in the year 1998 the concerned workman got
his promotion in Grade B and at present he is discharging
his duties in the said post.

8. Management in course of hearing has also
specifically mentioned the duties of the Asstt. Foreman,
and Foreman incharge to be performed. They disclosed
that Asstt. Foreman and Forman work directly secretly
under the Foreman in charge. His position in the
department is just below the Engineer of the colliery and
he mosily performs the supervisory and administrative
duties in his department while the Foreman and Asstt.
Foreman perform the duties of testing and checking of
electrical equipments. The Asstt. Foreman as part of his
duty also caries on the checking and testing of as
the machineries in the department. Showing the
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differentiation of duties of the Asstt. Foréman and
Foreman with the Foreman incharge management
submitted that  Sri TK. Mirta started functioning his
duties as Electrical Supervisor in Technical and
Supervisory Gr.-A since 1972 he passed his electrical
supervisorship certificate in the year 1964, i.e. morethan 22
years before he obtained the said certificate. By virtue of
his long experience T.K. Mitra at present while function-
ing as Foreman in charge the concerned workman is
functioning as Foreman in Grade-B. Apart from the long
. experience of TK. Mitrathe management further submit-
ted that as per cadre scheme the concerned workman is not
entitled to get Technical and Supervisory Grade-A post
meant for Foreman in charge (Electrical) without following
the procedure as laid down therein. Accord-
ingly, management submitted that they did not commit any
illegality in refusing the claim of the concerned workman.
I have considered the order bearing No. SG/PD/88/1445
dt. 22-6-88 issued by the management by which the
concerned workman was transferred to Kashkinari
Colliery as Electrical Supervisor in Tech. &
Supervisor Grade-C. While from L. P.C. of Sti TK. Mitrd

issued by Arca Finance Manager, AreaNo. I it transpires.

that in the year 1978 he was transferred to the same colliery
as Electrical Supervisor. In natural course by virtue of his
long experiences and also following the policy as laid
down in the cadre scheme he has got his promotion
to the post of Foreman in charge. Thergfore, there is no
scope to cquate the experience and scniority which
the concerricd workman acquired by this time with that
of Sri TK. Mitra.

9. ltisthe claim of the concerned workman that he
1s entitled to get placement in Technical and Supervisory
Gr.-A with that of T.K. Mitra as they are functioning the
samc duty. 1t has alrcady been discussed above what
dutics the Asstt. Forcman, Forcman and Foreman
mcharge (Elcctrical) perform. 1t is clear from the said
discussion thal Assit. Foreman works under the active
control of the Foreman in chargc {Electrical), 1.e. being
subordinate workman he wortks under the foreman
in charge. In natural course onus rcsts on the concerned
workman 10 establish that violating the policy laid down in
the cadre scheme only by virtue of his performing dutics
as Asstl. Forcman (Electrical) he is very much entitled to
get Electrical Supervisor Grade-A scale. Mere submission
of certain facts in the W.8. cannot be considered a
~ substantive picce of evidence in support of his claim
without having its corroboration by cogent evidence. It is
scen 1hat in spite of giving sufficient opportunities the
concernéd workman did not consider necessary lo assume
any cvidence for the propose of substantiating his claim,
It is the specific claim of the management that Electrical
Supervisors arc placed in Tecchnical and Supervisory
Grade C, B & A of NCWAs on the basis-of seniority-
cum-merit as per the cadre scheme circulated by
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Implementation Instruction No.30 dt. 2626-84 of the
J.B.C.C.| onus wis-with the workman to establish
that the management has refused to give promotion
violating the cadre scheme. He also cannot exoncrate
his responsibility to show that in spite of long seniority of
T.K. Mirta he is very much entitled to get his
grade as demanded by him.

10.  After careful consideration of all the facts and
circumstances | find no hesitation to say that the
sponsoring Union has failed to substantiate the claim of
the workman. They have failed to produce a single scrap
of paper to show that management acted illegally in
refusing the claim of the concerned workman. The
sponsoring Union afso has failed to show that though
there was long gap of cxperience between the two
workmens, 1.¢. the concerned workman and TK. Mitrahe is
entitled to get Grade. A at'per with said Mitra violating all
the provisions of the cadre scheme since his date of his
functioning as Elcctrical Supervisor Grade ‘C°.
Unhesitatingly, I therefore hold that the concerned workirian

‘has lamentably failed to establish his claim though

sponsoring Union. Heis not, therefore, entitled to get any
relicf according to his prayer.
In the result, the following Award is entitled . —

“The management of Akashkinaree Colliery
in Govindpur Arca No_I11of M/S BCCL is justified
in denying Tech.& Sup.Grade ‘A’ pay scale as
per NCW.AIV to Shri Mundrika Choudhary
Electrical Supervisor at par with Shri T.K.
Mitra Electrical Supervisor. Consequently,
the concerned workman is not entitled fo get

any relief”
B:BISWAS, Presiding Officer
7§ fwsdt, 13 Regmn, 2002

FM. 3. 52.—drehfr faane wfufrem, 1947 (1947
w 14) ® 4T 17 F AT F, IR AR
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o Aveifier sfuswm 11, u9ar % d=e (dod dem
23%/2001) W TEIEE A ¥, WM H wOER W
11-12-2002 ) 9T E3T 21

[€. we-20012/327/01-78. 3L, (¥.-1)]

.7 NewDelhi, the 13th December, 2002 -
8. 0. S2.—In pursuance of Section 17 of the
Industrial Dispuies Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No.
238/2001) of the Central Government Industrial
Tribunal II, Dhanbad now as shown in the Annexure in

the Industrial Disputc between the employers,in
relation to the management of BCCL and th¢ir workman,
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which was received by the Central Government on
11-12-2002.

[No. L-20012/327/01-IR(C-1)]
8. S. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL (NO. 2) ATDHANBAD. -

PRESENT: SHRIB. BISWAS,
Presiding Officer

In the matter of an Industrial Dispute under Section
10(1)(d) of the . D. Act, 1947.

REFERENCE NO. 238 OF 2001

PARTIES: Employers in relation to the
: management of Katfas Chaitudih
Colliery of M/s. BCCL and their
workman,
APPEARANCES:
On behalf of the Workman :Nong
On behalf of the Employers - None

State - Jharkhand Industry : Coal
Dated, Dhanbad, the 26th November, 2002
ORDER

The Govt. of India, Ministry of Labour, in exercise
of the powers conferred on them under Section 10(1)
(d) of the 1.D. Act, 1947 has referred the following
dispute to this Tribunal for adjudication vide thcir
Order No.L-20012/327/2001. 1R, (C 1), dated, the 19th
September, 2001.

SCHEDULE

* Whether the action of the management of Katras
Chaitudih Colliery of BCCL in not referring the case
of Sri Ramasis Pandey to the Apex Medical Board
for assessment of the age as per L1.No.76 of JBCCl is
Justified ? If not, to what relief the concerned
workman entitled 7

2. Inthis reference neither of the parties turned up
before this Tribunal. It is seen from the record that the
_instant reference was received by this Tribunal on
28-9-2001 and since then it is pending for disposal.
Registered notices and show cause notices were issued to
the workman as well the management but inspite of the
issuance of notices they failed to turn up. In terms of
Rule 10B of the 1D. Central Rules, 1957 submission of
W.S by the concerned workman within 15 days is a
mandatory one. The concerned workman not only violated
the said provision of the Rules but also did not consider
necessary to give any respons¢ to the notices issued by
this Tribunal. In natural course the question which will
arise is what will be the fate of the reference made by the
Ministry for its disposal. The reference is made on the

basis of dispute raised by the concerned wotkman/union.
Naturally responsibility rests with the conceriied workman
and the Wianaeirieiit 10 asslst the Court td dispose of the
iefetence in issue on merit. In view of thie decision reported
in 2002 (94) FLR 624 1t will not be just and proper to pass
‘No dispute’ award when both the partiés rémain absent.
There is also no scope to answer the referérice on merlt in
absenvé of any WS and available documents. There is no
disptite to hold that wheii any reference is made it is
expected to be disposéd of on merit but when the parties
do hot take 4y step of dd not consider even to file W.S.
siich expectation to dispose of the reference on merit comes
to an end. It is niet expected thdt for years together the
Court will persie the mattér suo ineto with the expectations

. for uppearance for the wotkman and the management inspite

of issuance of registéred rioticés. As per 1D. Act the

workman excepting under provisions of Section 2A is
debarred from raising any ihdiistrial dispute. The disputes
are iaihly raised by the Uniori for their workmen. These
untons inspite of receiving notices did not care to
appear before the Court for the interest of the workman

" and as a result they have been deprived of getting any

justice untill and unless the attitude of thé union is
¢hanged I consider that this uncalled for situation
will persist. Definitely it is the-duty of the Court to dispose
of the reference on merit but it depends on the
cooperation of both sides. Here the record will ¢learly

. expose that sufficient opportunities had been given

to the workman/union but yielded no result. This

- @ttitude shows clearly that the workman side i not

interested to proceed with the hearing of the case for
disposal on metit,

Under the facts and circumstances, | also do
not find any sufficient reason to drag on the case for
an indefinite period. Accordingly as there is no
scope o dispose of the reference in questmn On merit,
the same is closed

-B. BISWAS, Presiding Officer
¢ el 13 T, 2002

. 9. 53.— A=t faarg sfufam, 1947 (1947
T 14) W U0 17 ¥ STTEW |, FE TR L. AL A
fa. % weivs ¥ gerg Fritor oiR 35 wdwrl & #,
sEy F faf{e siraifies o ¥ ¥t wwR wifrs
YT 1, YT % =2 (EEe W 217/98) W eIy
F &, S FRT G @ 11-12-2002 W UTE FAT
mo
[E. T1-20012/348/97- 8.9 (Hi.-1) ]

TH. . T, R g
NewDelhl the 13th December, 2002

S. Q. 53.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

Pl e wiwd Ha
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Government hereby publishes the award (Ref. No. 217/48)
of the Central Government Industrial Tribunal II,
Dhanbad now as shown in the Annexure in the Industri;:i
Dispute between the employers in relation to the

management of BCCL and their workman, which was-

received by the Central Government on 11-12-2002.
[No. L-20012/348/97-IR(C-1)]

S.S. GUPTA, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL (NO. 2) ATDHANBAD

PRESENT: SHRI B. BISWAS,
Presiding Officer

In the matter of an Industrial Dispute under Section 10 o

(1)(d) of the 1. D. Act, 1947.
'REFERENCE NO. 2170F 1998 L

PARTIES : Employers in relation to the
management of Rehabilitation
workshop of Lodna Area of
M/s. BCCL and their workman.

APPEARANCES:

On behalf of the Workman : None

Qnbehalf of the Employers : None

State . Jharkhand Industry - Coal
Dated, Dhanbad, the 26th November, 2002
ORDER

The Govt. of India, Ministry of Labour, in exercise of
the powers conferred on them under Section 10(})
(d).of the I. D. Act, 1947 has referred the followinig
dispute to this Tribunal for adjudication vide their
Order No. L-20012/348/97-IR (C-I) dated the 30th
November, 1998,

SCHEDULE

“Whether the action of the management of
Rehabilitation workshop of Lodna Area of
M/s. BCCL, PO. Lodna, Dist. Dhanbad in dismissing
Sri Bhagirath Mehato w.e.f. 31-3-94 from services of
the company is justified ? if not, to what rehef the
workman is entitled 7"

2. Inthisreference neither of the partics turned up
before this Tribunal. It is seen from the record that the
instant reference was received by this Tribunal on
22-12-98 and since then it is pending for disposal.
Registered notices and show cause notices were issued to
the workman as well the management but inspite of the
issuance of notices they failed to turn up. In terms of Rule
10B of the 1.D. Central Rules, 1957 submission of W.S.
by the concerned workman within 15 days is a mandatory
one. The concerned workman not only violated the said
provision of the Rules but also did not consider necessary
1o give any response to Lhe potices issued by this Tribunal.

In natural course the question which will arise is what will
be the fate of the reference made by the Ministry for its
disposal. The reference is made on-the basis of disputé™
raised by the concerned workman/union. Naturally -
responsibility rests with the concerned workman and the
management to assist the Court to dispose of the teferencéd
in issue on merit. In view of the decision reported in 2002
(94) FLR 624 it will not be fust and proper to pass ‘No
dispute’ Award when bath the partics remain absent. There~
is also no scope to answer the reference- on.ment inabsence
of any W.S. and available documents. There is no dispute
to hold that when any reference is made it is cxpected tobe
disposed of on merit but when the parties do not take any
step or do not consider even to file W. 8. such expectation
to dispose of the reference on merit comes toanend. It is-
not expected that for years together the Court will persue
the matter suo moto with the expectations for appearance
for the workman and the management inspite of issuance
of registered notices. Asper 1.D. Act the workmanp excepting
under provisions of Section 2A is debarred from raising
any industrial dispute. The disputes are mainly raised by
the Union for their workmien. These unions inspite of
receiving notices did not care to appear before the Court
for the interest of the workman-and as a result they have
been deprived of getting any justice untill and unless the
attitude of the union is changed I consider that this uncalled
for situation will persist. Definitely it is the duty of the:
Court to dispose of the reference on merit but it depends
on the cooperation of both sides. Here the record will clearly
cxposc that sufficient opportunitics had been given to the
workman/union but yielded no result. This attitude shows
clearly that {he workman side is not interested to proceed
with the hearing of the case for disposal on merit.

Under the facts and circumstances, I also do not find
any sufficient reason to drag on the case for an indefinite
period. Accordingly as there is no scope (o dispose of (he
reference in question on merit, the same is closed.

B. BISWAS, PrcSldmgOﬂiccr
4 feeeht, 13 fewmsg, 2002

HT 3. 54, sirenfies foom srfufiem, 1947 (1947
anm)aﬁmw%ier@mﬁ FRTT EER . F A
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sryEg H fafke siteifirer faag & #=a T At
sfirmor || weg % dEre (WRd TE 155/2001) WY
gty st #, 9 T weER Y 13-12-2002 F) I
Tl _ .

[4. ©e1-20012/445/99-AE.AR. (F1.-1) ]
TH. TE. T4, et Tt
-New Delhi, the 13th December, 2002

S.0. 54.—In pursuance of Section 17 of the
Industrial Dispules Act, 1947 (14 of 1947), the Central
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Government hereby publishes the award (Ref. No. 155/01)
of the Central Government Industrial Tribunal II, Dhanbad
now as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of

BCCL and their workman, which was received by the Central .

Government on 11-12-2002.
[No. L-20012/44 5/99-IR(C-1)]
S.S. GUPTA, Under Secy.
ANNEXURE '

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (No. 2) AT

DHANBAD
PRESENT
SHRIB. BISWAS,
PRESIDING OFFICER

1n the matter of an Industrial Dispute under Section 10(1)
(dyof the [.D, Act, 1947
Ref. No. 135of 2001

PARTIES : Employers in relation to the
Management of Kustore Area
of M/s. BCCL and their
workman,

APPEARANCES:

On behalf of the workman : None

On behalf of the employers: Shri N, Nath,

Advocate.

State : Jharkhand Industry : Coal.
Dated, Dhanbad, the 28th November, 20602
AWARD

The Govt. of India, Ministry of Labour, in cxercise of
the powers conferred on them under section 10(1)(d) of the
1. D. Act., 1947 has referred the following dispute to this
Tribunal for adjudication vide Ministry's Order No. L-20012/
445/99 L R (C-), dated, the 3-2-2000.

SCHEDULE

“KYA HURALADIH KHADAN, BHARAT
COKING COAL LIMITED, DHANBAD
PRABANDAN DWARA KARAMCHARI SHRI
GHAMARI MOLLAH KE NAYA BETAN
NIRDHARAN MEY KARAMCHARI DWARA
PURWA MEY PRAPTA S.PR. A. RASHI KO
DHYAN MEY NAHI RAKHTEY HUYEY
NAYA BETAN NIRDHARIT KARNA NIDHI
SAMMAT, SAHI EVAM UCHIT HAI
ATHAWA NAHI 7?7 YADI NAHI TO
KARAMCHARI KIN LAVO KEY LIYE
HAKDARHAL? |
2. The case of the concerned workman according
to the WS, submitted by the sponsoring Union on his
behalf in brief is as follows :—

i

It has been submitted by the sponsoring union
that the concerned workman was employed as Miner/
Loader with cffect from 9-7-70 at Burragarh Colliery under
Kustore Area but subsequenily he was transferred to
Hurriladh Colliery where he is still continuing his service.

- They submitted that while working as aMiner/Loader the

concerned workman was being paid wages on piece rated
basis. They disclosed that in the year 1991 management
deployed him to the job of Dresserin Time rated and in the
year 1998 his service was regularised. They alleged that
before regularisation of the service the concerned workman
as Miner/Loader in Group VA used to draw his wages
Rs. 98.29 P. per day but after reguarisation of his service
as Dresser in category (i) the management started paying
himwages Rs.95.16 per day. Thus every day the concerned
workman is getting less amount of Rs. 2. 18P per day.

3. Accordingly over such gross anomaly in the
mattter of payment of wages the concerned workman
submilted representation to the management but the
management did not consider his prayer for removal of
such anomaly. In the result the concerned workman raised
an Industrial dispute which ultimately resulled reference
to this Tribunal for Award.

4. Management on the contrary after filing W.S.-cum-
rejoinder have denied all the claims and allegations which
the sponsoring union asscrted in the W.S. on behalf of the
concerned workman. They submitted that the concerned
workman was appointed as Miner/Loader on 9-7-90 and
his service was rcgulariscd as Dresser in Cat 111 vide letter
No. 98/392 dt. 31-3-98. At the time of regularisation of
service his basic wages was fixed as per decision taken in
Central Consultative Commitiee as circulated vide letter
No.BCCL/GM(R & IRYSECY/97/950242-82 dt. 3-11-97under
which initial basis wages of category of regularisation plus
SPRA carncd by the workman concerned was protected (o
the extent of maximum of scale of Category Il in which the
workman was regularised. They disclosed that as the

-maximum of basic pay scale of Category III employee is
Rs.92.98 paise per day the basic wages of the concerned

workman was fixed as the Rs.92. 98P, per day from 18-3-98,
1.e. the date of his ke ulanisation. Disclosing this fact the
management submitted that the concerned workman was
not the solitary workman but the wages of hundreds of
workman have been flixed in the same process and for
which they denied the fact that illegally, arbitrarily
and also violating the principle of natural justice they
fixed the wages of the concerned workman in Cat.lII.
In the circumstances they have submitted their
prayer to pass award rejecting  the claim of the concerned
workman.

5. The points to be decided in this reference are:—

“ KYA HURALADIH KHADAN, BHARAT

COKING COAL LIMITED, DHANBAD

PRABANDAN DWARA KARAMCHARI
»
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SHRI GHAMARI MOLLAH KE NAYA BETAN
NIRDHARAN MEY KARAMCHARI
DWARA PURWA MEY PRAPTA S.PR.A. RASHI
KO DHYAN MEY NAHI RAKHTEY HUYEY
NAYA BETAN NIRDHARIT KARNA NIDHI
SAMMAT, SAHI EVAM UCHIT HAI

- ATHAWA NAHI ? YAD! NAHI TO
KARAMCHARI KIN LAVO KEY LIYE
HAKDARHAI?

FINDING WITH REASONS

6. It is seen from the record that neither the
concerned workman nor the management adduced cither
any documentary or any oral evidence in order to
substantiate their claim and counter claim inspite of giving
sufficient opportunities to them. Accordingly relying on
the pleadings of both sides it is to be looked into if the
concerned workman deserves any award in his favour in
view of his prayer. )

It is admitted fact that the concerned workman
was initially appointed as Miner/Loader at Burragarh
Colliery under Kustore Arca and there after he was
transferred to Hurrilaidih Colliery in the same capacity on
picce rated basis. It is also admitted fact that thereafier the
service of the workman was regularised as Dresser in
Category I11, time rated basis with cffect from March, 1998
and his basic wages was fixed as per decision taken in the
Central Consuitative Committee. According to the decision
of the said committee initial basic wages of Category after
regularisation plus SPRA earned by-the concerned workman
was protected to the maximum of their scaleof Cat.IIL The
contention of the sponsoring Union is that when the
concerned workman used to discharge his duties as
Miner/Loader he used to draw basic wages as Rs. 72.03F.
and SPRA as Rs. 26.26P. i.e. total of Rs. 98.29P. per day but
while his service was regularised as Dresser in Cat.11I on
time rated basic his basic wages was fixes as Rs. 68.90P
and SPRA asRs. 26.26Pi.e. atotal of Rs. 95.16P. perday
and for which he started getting less wages to the tune of
2.18P. per day since the date of his regularisation of his
serivice in the time rated scale of pay. The sponsoring
union submitted that the concerned workman will be
seriously prejudiced if he is deprived of getting his pay
protection in respect of the amount in question which hc is
lossing every day.

7. On the contrary from the submission of the
management it transpires that as per decision of the Central
Consultative Committee circulated-vide letter No.BCCL/
GM(R & IR)5207/97/950242-82 0f 3-11-97 the initial basic
wages of Category of regularisation plus SPRA earned by
the workmen concerned is protected to the extent of
maximum of scale of category III in which the service of the
present workman was regularised. They disclosed that basic
scalein Category III wages of the concerned workman was
fixed as Rs. 63.90 and the concerned workman earned SPRA

tothe tunc of Rs. 26.26P. Accordingly his wages was fixed
at Rs.95.16 P per day, the maximum of basic pay scale in
Cat 111 employee. The concerned workman has claimed his
wages as Rs. 98.29P. inslead of Rs. 95.16 per day as his
Wages. :

H

8. Considering the submission of both sides as per
pleadings I find no dispute to hold that the wages of the
concerned workman has lowered down when his service
was regularised in Cat 111 as per time rated scale. According
to the management the concerned workman was-offered
with the maximum wages as per the pay sclaein Cat.lll and
for which there is no scope to pay wages which he last
drew as Minor/Loader in picce rated. The management
further disclosed that they have offered that wages as per
the decision of the Central Consultative Commitice. The

~question which has been cropped up here is if the

concerned workman is entitled to get for pay protection for
Rs. 2.18P per day. Before considering this fact it is to be
considered if such practice is prevailing in the industry or
not particularly in the case where a workman is swithc hed
ovet lo time rated scale from piece raled. The sponsoring
Union inspite of getting ample opportunities to substantiate
this fact did not consider necessary to produce any
document. The wages of the workman are guided as per
the provision of NCWAS. Therefore, onus on the
concerned workman to establish that as per N.C. W.A he

-is very much entitled to get his pay protection. I find to

hesitation to say that the sponsoring union has faild to
justifiy their claim in this regard. Therefore, considering all
facts there is no scope to say that illegally and arbitrarily
the management fixed the wages of the concerned workman
in Catcgory 11l while his service was regulariséd as Dresser.

In the result, the following Award is renderéd:—

“ KYA HURALADIH KHADAN, BHARAT
COKING COAL LIMITED, DHANBAD
PRABANDAN DWARA KARAMCHARI
SHRI GHAMARI MOLLAH KE NAYA BETAN
NIRDHARAN MEY  KARAMCHARI
DWARA PURWA MEY PRAPTA S.PRA.
RASHI KO DHYAN MEY NAHI RAKHTEY
HUYEY NAYA BETAN NIRDHARIT KARNA
NIDHI SAMMAT, SAHI EVAM UCHIT
HAI. ATTAH, KARMKAR KO KISHI
LABH KA HAQDARNAHI HAL” '

B. BISWAS, Presiding Officer
T fewedt, 13 fE, 2002

@I AL 55.— A faam sAfulad, 1947 (1947
W 14) H ¥ 17 F STTEOTH, FHE TR W1 HL B
fa. & waud® ¥ gag FrE o 3% Fdwd F 9,
s d fafiw siefivs forame F e wen s
S 1 9aTE 3 e (T T 46/2001) Y T
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New Delhi. the 13th December, 2002

S.0. 55.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref No. 46/200 1)

of the Central Government I ndustrial Tribunal I, Dhanbad

now as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of
BECL and their workman, which was received by the Central
Governmenton 11-12-2002.

[No. L-20012/446/2000-1R(C-1)]
S'S. GUPTA, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (No.2) AT
DHANBAD
PRESENT
SHRI B, BISWAS,
PRESIDING OFFICER

In the matter of an Industrial Dispute under Section 10(1)
(dyofthe I.D. Act. 1947
Ref No. 46002001

PARTIES Employers in relation to the
management of M/s. BCCL
and their workman.

APPEARANCES:

On behalf of the workman None

On behalf of the employer - ShnU. N. Lall

Advocale.

State : Jharkhand Industry : Coat.

Dated. Dhanbad. the 26th November, 2002

AWARD

The Govt. of India. Ministry of Labour, in exercise of
the powers conferred on them under section 10¢1d)of the
LD Act. 1947 has relerred the following dispute 1o this
Tribunal for adjudication vide their order No. L-20012/446/
2000(C-I). dated, the 19th Februray. 2001,

SCHEDULE

“Whether the  action of the Management in not
regutarising the workman Sri Anil Kumar Singh, as
Welder helper and not making payment of wages of
the relevant Cat. is justified and legal? If not, 10
what relicf is the workman cntitled and from what
date?”

2. Inthis reference a Memorandum of settlement
under signature of both sides was filed before me. | have
gone through the terms of settlement and I find that the
terms contained therein are fair, proper and in accordance
with the principles of natural justice. Accordingly I accept
the said memorandum of settlement and pass an Award in
terms there of which forms part of the Award as annexure.

B. BISWAS, Presiding Officer
BEFORE: ‘
The Presiding Officer,
Central Government Industrial Tribunal No. 2,
DHANBAD, -
Reference Case No, 46/2001
PARTIES: .
The Employer in relation to the
Management of Dobari Colliery of Bastacola Area,
Bastacola, Bharat Coking Coal Limited.
AND
Their Workman/Union .
Most Respectfully Sheweth on behal! orthe
Management: T '

1. Thatthe Government of India, Ministry of Labour,
Vide Notification No. L-20012/446/2000(C- 1)eated 19-2-2001
has been pleased to refer this Ingastrial Dispute to this

Hon’blc Tribunal {57 adjudication with the following
Schedules:

SCHEDULE

“Whether the action of the management in not
regularising the workman Sri Anil Kumar Singh, as
Welder Helper and not making payment of wages of
the relevant Cat. Is justified and legal? If not, to
what relief is the workman entitled and from
what date? »

2. That the above issue was also discussed
bilaterally and finally and agrcement has been amicably
ammived at on 15-3-2002 out of Court (Copy of the Settlement
in onclosed). '

. 3. Thatthe workman Sri Anil Kumar Singh and Sri
Sukhdeoe Chatterjee, the Branch Secretary, BCKU, Dobari
Collicry have submitted an application dated 16-3-2002
addressed to the Presiding Officer, Central Government
Industrial Tribunal No. 2. Dhanbad praying for withdrawat
of the dispute (the application is enclosed).

4. Thatas per terms of scitiement dated 15-3-2002,
an office order bearing No. BCC/IX/6-B/2002/2459 dated
15/19-3-2002 has been issucd where by the concerned
workman Sri Anil Kumar Singh, SDL Mazdoor Cat. I has
been regularised with financial benefit as Welder Helper in
Catcgory Il w.e.f. 20-6-2001 i.e. from the date approval was
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accorded for his regularisation (copy of office order is also
enclosed).

5. That it would be evident that now no dispute

between the workman/Union and Management subsists,
as such it is prayed that a Seitlement Award may Kindly be
passed in terms of the Settlement so that the above dispute
may be treated as Settled/Closed.
And for this, the Employer shall be grateful.
For the Employer,
Singed Migible
Enclosure: As above.
' Form ‘H’
(Sec Rule-58)
Memorandum of settlement arrived al between
Management of Bastacolla Area, BCCL and the
representatives of BCKU in the maiter of
regularisation of Shri Anil Kumar Singh as Welder
Helper of Dobari Colliery arising out of reference lo
CGIT-I}, Dhanbad. .
Representing Management  Representing Workman
1. SriK M. Bansal, GM, - 1. Sri Jumrati Mia, Branch
ArealX. President,
BCKU, Dobari Colliery.
2. Sri Sukhdeo Chatterjee,
Branch Secretary,
BCKU, Dobari Colliery.
3. Sri Anil Kumar Singh,
Concerned Workman.

2. StiR. Singh, Dy. CPM,
AralX,

3. Sn 8.C. Panda, Project
Officer Dobari Colliery

4. SriRP Yadav, PM(IR),
Bastacolla Area IX.

Short recital of the case

Secretary, BCKU raised an 1D before the ALC (C),
Dhanbad for alleged denial of regularisation of Shri Anil
Kumar Singh, SDL Mazdoor of Dobari Colliery for the post
of Welder Helper which was registered as ID no. 1/60/2000.
As no amicable seitlement was arrived ai between both the
partics in the Coneiliation procecding the dispute was
ended in failure and a FO.C. report was sent by the
ALC(C)-1V 1o the Secretary, Govt. of India, Ministry of
Labour vide letter dated 29-9-2000 and subsequently the
said dispute was referred to CGIT-II, Dhanbad by the
Ministry of Labour vide order no. 20012/446/2000 dated
19-2-2001 on the following scheduled.

“Whether the action of the management in  not

regularising the workman Shri Anil Kumar Singh as -

Welder Helper and not making payment of wages of
the relevant category is justified and legal? If not to
what relief is the workman entitied and from what
date?”

On receipt of the aforesaid reference for
adjudication, the maiter was bilaterally discussed with
the union representative and accordingly both

the parties agreed to settle the dispute amicably out
the Court on the terms and of condition mentioned
below:—

1. It wasagreed that Shri Anil Kumar Singh, SDL
Mazdoor, Cat. I will be regularised as Welder Helper in Cat.
Il w.e.f 20-6-2001 (i.e. the date of approval accorded by
Competent Authority) and his pay fixation will be made in
the regularised category from 20-6-2001 with financial
bencfit. -

2. Order of regularisation will be issued immediately
on signing of this agreement by both the Parties.

3. Union agreed to withdrawthe case from CGIT-

1, Dhanbad immediately and 10 submit a copy of this

agreemeni before the Tribunal to enable the Court to issue
an order of no dispute award.

4. This will resolve the dispute in to-to.and no
further claim will be made by the union on the issue of this
dispute.

5. It was also agreed to send a copy of the
scitiement to the appropriate authority under the pvovision
of 1D act and rules made thereunder.

Representing employer
1. (K.M.Bansai)
G.M,, Arca-IX
2. (R. Singh)
Dy. CPM, ArcaiX.
3. (8.C. Panday)

Project Officer
Dobari Colliery

4. (R.P. Yadav)
PM, Area-IX.
2 fewett, 13 femeay, 2002

L3, S6.—3ArETn forarg sifufem, 1947 (1947
W 14) FT °RT 17 ¥ ST F, FETT TIEHR WL HL. A,
fir. F wa e % wag PR o s wrER & o,
sqaa R fafke sl forar ¥ fa wen sitdfrs

Representing Workman
1. (Sumrat Mia)

2. (Sukhdeo Chatterjee) -

3. (AnilKr. Singh)

AT 11, o 3 T (Hes e 224/98) Wy

FT 2, M FET TEL F 11-12-2002 H IR AT
2 T o

[€. T-20012/496/97-FR.AR. (Ft.-1))

1 qa.qa.gw,maﬁa

New Delhi, the [13th December, 2002

S.0. 56.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 224/98)
of the Centra) Government Industrial Tribunal 11, Dhanbad
now as shown in the Annexure in the Indusirial Dispute

between the employers in relation to the management of
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BCCL and their workman, which was received by the Central
Government on 11-12-2002.

[No. L-20012/496/97-IR(C-1)]
S. 8. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (No.2) AT

DHANBAD
PRESENT
SHRIB. BISWAS,
PRESIDING OFFICER

In the matter of an Industrial Dispute under Section 10( 3]
(d) ofthe 1.D. Act. 1947
Ref. No. 224 of 1998

PARTIES : Emplovers in relation to the -
management of Kustore Arca
of M/s. BCCL and thcir
workman,

APPEARANCES:

Onbehalf of the workman : ShriN. G. Arun,

Authorised

Representative,

Shri R.N. Ganguly,
Advocate.

State - JTharkhand Industry : Coal.
Dated. Dhanbad. the 26th November, 2002
AWARD

The Govt. of India, Ministry of Labour, in exercisc of
the powers conferred on them under Section 10(1)(d) of
thel. D. Act. 1947 has referred the following dispute to this
Tribunal for adjudication vide their order No. 1.-20012/496/
97-LR (C-1). dated the Ist December, 1998,

SCHEDULE

“Whether the action of the management of
Kustorc Arca of BCCL in denying rcgularisation of
Sh. Anant Lal Jaswara, underground Munshi,
Ena Colliery is Justified? If not, to what relief the
workman is entitled?”

2. In this case both the parties appeared but only
the workman side filed its W.S. The case then proceeded
along 1ts course. Subscquently. when the case was
fixed a memorandum of settlemen was filed before me
under signature of both sides. Heard both sides on the
said memorandum of Setticment. I have also gone
through the terms contained thercin and I find that the
terms arc fair, proper and in accordanec with the
principies of natural justice. 1. therefore, accept
the sard memorandum of settlement and pass an
Award in terms thercof which forms par of the Award
as Annexure

On behalf of the employers ¢

B. BISWAS, Presiding Officer

FORM—H"
(Scc Rule—58)

MEMORANDUM OF SETTLEMENT
Representingthe Employer  Representing the Workman

I. ShiM.K. Gupta, CGM. 1. Shri Mannan Mallick,
Vice-President, R.C.M.S.
Um’on.

2. ShriM.K. Singh, 2. Shri Anant Lal Jaiswara,
Dy CPM. the workman concerned.

SHORT RECITAL OF THE CASE

The workman named Anang Lal Jaiswara, General
Mazdoor, Personal Number 01299675 was transferred from
East-Bhuggatdih Colliery of Kustore Area to P.B. Area
vide Office order did. 03-09-1997. He disobeyed the Order
of Transfer and slarted absenting from his duties, for
which he was issued with the Chargesheet did.
15/17-09-1999. A departmental enquiry was held into the
aforesaid chargesheet in his prescnce by Shri Sunil
Kumar, the Pcrsonnel Officer of East-Bhuggatdih
Colliery, who held him guilly of the charges
levelled against him.

The Rashtriya Colliery Mazdoor Sangh (RCMS)
union raised an industrial dispute demanding
the regularisation of Shri Anant Lal Jaiswara as Underground
Munshi and the dispute was referred for adjudication
at Tribunal No. 2, Dhanbad. The above case has been
numbcered as Reference No. 22471998,

The management was contemplating imposition of
penalty upon him on the matter of aforesaid chargeshect,
when the coneerned workman approached for a settlement
along with his union representative. The dispute has been
amicably sctiled on the following terms. |

TERMS OF SETTLEMENT:

I. That the concerned workman Shri Anant Lal
Jaiswara will be allowed (o work at East-Bhuggatdih Collicry
as General Mazdoor within 15 davs from the date he will
report for his duties.

2. That the period of absence from 03-09-1997 il}
the date of resumption of duty will be treated as leave
without wages for continuity of service but he witl not get
any wages for the aforesaid idle period.

3. That the industrial dispute pending before
Tribunal No. 2, Dhanbad in reference no. 224/1998 wiil be
finalised by filing petition by the union and the concerned
workman for passing “NO DISPUTE AWARD™.

4. That in view of the aforesaid setilement no
disputc of any kind cxists between the management and
the concerned workman.

i
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For the Workman:

For the Employers: _

MK. GUPTA) (KAMESHWAR PRASAD)

CHIEF GENERAL SECRETARY,RCMS,

MANAGER EAST BHUGGATDIH

‘ COLLIERY

(MK. SINGH) (BHAILAL KEWAT)

DY.C.PM. PRESIDENT, R CMS.
EAST BHUGGATDIH -
COLLIERY

“WITNESSES:— .

1. Signed Illigible (ANANTLAL JAISWARA)

Sunil (Kumar PO.) THE WORKMAN
CONCERNED

2. Signed Illigible

A. K. Shukla Office Supdt.

Copy to

The Advocate concerned.

¢ T, 13 feww=r, 2002

W o, 57, — st Praw stfufEm, 1947 (1947
T 14) F U 17 % orgeee F, Fa wER 0L A, A
fa. ¥ weuds F dag fraee s wdwld F i,
sty # faffe sfehfe faam § F=ia s siefe
T 1Y, YR 3 e (HeH W 37/99 ) I YHIEm

et &, S R0 TR @Y 11-12-2002 9 W@ FIA 41|
[H. Ge1-20012/762/99 -3¢ 3L (F-1) ]
GG U

‘New Delhi, the 13th December, 2002

5.0. 57.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref:No. 37/99)
of the Central Government Industrial Tribunal-il, Dhanbad
now as shown in the Annexbre in the Industrial Dispute
between the employers in relation to the management of
B.C.C.L. and their workman, which was received by the
Central Government on 11-12-2002

[No. L-20012/762/99~IR(C-1)]
S. §. GUPTA, Under Secy.
J ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL
" TRIBUNAL (NO.2) AT DHANBAD
SHRI B. BISWAS,
.~ PRESIDING OFFICER. *
In the matter of an Industrial Dispute under Section
10(1)(d) of the | D. Act, 1947.
REFERENCE NO. 37 OF 1999

Emponers in rclallon to the management
of Katras ProJect Arca of M/s. BCCL and
 their workman.

PARTIES :

3803 GV02-17

APPEARANCES : .
On behalf of the workman - :None. ' 4
On behalf of the employers : None. "

State : Jharkhand Industry : Coal.
" Dated, Dhanbad, the 26th November, 2002
ORDER =
The Govt, of India, Ministry of Labour, in exercise of

. the powers confcrred on them under Section 10(1)(d) gf

thel. D. Act, 1947 has referred the following dispute to this
Tribunal for adjudication vide their order
No. L-20012/762/99-1. R (C-1), dated the 18th January, 1999,

-SCHEDULE

* Whether the action of the management of Katras
Project Arca of M/s. BCCL in dismissing Sh. Ishwar
Rai, Ex-Miners/Loader w.e.f. 1-4-93 from the services
of the company on the ground of unauthorised
absence from duty w.ef 4-5-92 is lcgal and
Jjustified ? If not, to what relief lhe workman
concerned is entitied 7”

2. Inthis reference neither of the parties appeared -
before this Tribunal. It is seen from the record that the
instant refcrence was received by this Tribunal on 2-2-99
and since then it is pending for disposal. Registered notices
and show cause notices were issued to both sides but
inspite of the issuance of notices they failed to turn up. In-
termsof Rules 10B of the 1.D. Central Rules, 1957 submission
of W.S. by the concerned workman within 15 days is a
mnandatory one. The concerned workman not only violated
the said provision of the Rules but also did npt consider
necessary to give any response to the notices issued by
this Tribunal. In natural course the qiiestion which has
ariscn is what will be the fate of the referénce made by the
Ministry for its disposal. The reference is made on the
basis of disputc raised by the concerned workman/union.
Naturally responsibility rests with the concerned workmat/
union 1o assist the court to dispose of the reference m
issuc on merit. In view of the decision reported in 2002(94)
FLR 624 it will not be just and proper to pass “No dispute’
Award when both the parties remain abscat. There is also
no scope 1o answer the reference on merit in absence of
any W.S. and availablc documents. There is no dispute to
hold that when any reference is made it-is expected to be
disposcd of on merit but when the partics do not take any
step or do not consider even to file W.S, such expectation
1o dispose of the reference on merit comes 1o an end. It is
not cxpecicd that forycars together the Court will pursue
the matter suo moto with the expectations for appearance
of the workman inspite of issuance of registered notices.
As per 1. D, Act the workman excepting under provisions
of Section 2A is dcbarred from raising any industrial dispute.

“The disputes arc mainly raised by the Union for their

workmen. Thesc unions inspite of recciving notices did
nol care to appear before the Court for the interest of the
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workman and as a result they have been deprived of getting
any justice until and unless the attitude of the union is
changed 1 consider that this uncalled for situation will
persist. Definitely it is the duty of the Court to dispose of
the reference on merit but it depends on the cooperation of
both sides. Here the record will clearly expose that sufficient
opportunitics had been given to the workman/union as
well as the management but yiclded no result. This attitude
shows clearly that the both sides are not interested to
proceed with the hearing of the case for disposal on merit.

Undecr the facts and circumstances, [ also do not find
any sufficient reason to drag on the case for an indefinite
period. Accordingly as there is no scope to dispose of the
reference in question on merit, the same is closed.

B.BISWAS, Presiding Officer
¢ feeett, 10 femma, 2002 '

HT. AN 58.—3renfirw g swfufem, 1947 (1947
1 14) F YR 17 % T ], FHE G F @ o
fafaes % yeyas % gag Frw it s wderl *
s, ey A e slienfir e # 5 o i
sfegroFa-aat #iE, 9= ¥ ¥ee (Hgd e
amd. = A, 650/2001) = ywifew w #, Gﬁﬁﬁ:’h
T H 9-12-2002 ) WD G371 1|

(& w@-12012/619/98 - A(+.-1) ]
AT HR, Eh Afuw
New Delhi, the 10th December, 2002

5.0. 58.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (I.D. No. 650/
2001)of the Central Go vernment Industrial Tribunal/Labour
Court, Chennai now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of Karur Vysya Bank Ltd. and their workman,
which was received by the Central Government on
09-12-2002.

[No. 1.-12012/619/98-IR(B-1)}
AJAY KUMAR, Desk Oﬁicer
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL-CUM -LABOUR COURT, CHENNAI

Wednesday, the 13th November, 2002
Present | K. KARTHIKEYAN,
Presiding Officer
INDUSTRIAL DISPUTE NO. 650/2001
{Tamil Nadu Principal Labour Court CGID No. 177/99)

- |1n the matter of the dispute for adjudication under clause
(d) of sub-section (1) and sub-section (2A) of Section 10 of
the Industrial Disputes Act, 1947(14 of 1947), between the

: Workman St G Anantaramamurthy and the Management
* of Karur Vysya Bank Ltd., Karur ]

BETWEEN

The General Secretary 1 Pany/Clalmant
Karur. Vysya Bank Employees’ Union,

AND
The Chairman,
Karur Vysya Bank Ltd.
Karur.
Appearance:
For the Claimant : M/s. Hariparanthaman, V. Ajoy Khose
& S.T. Varadharajalu, Advocates
For the Management : M/s.T.S. Gopalan & Co.
Advocates
The Govt. of India, Ministry of Labour in exercise of

H Party/Management

- powcrs conferred by clause (d) of sub-section (1) and sub-

section (2A) of Section 10 of Industfial Dispute Act, 1947
(14 of 1947), have referred the concerned industrial disputc
for adjudication vide Order No.L-12012/619/98/IR(B-1)
dated 19-02-1999.

2. This reference has been made earlier to the Tamil
Nadu Principal Labour Court, Chennai, where the same
was taken on file as CGID No. 177/99. When the matier was
pending enquiry in that Principal Labour Court, the
Government of India, Ministry of Labour was pleased to
order transfer of this case also from the file of Tamil Nadu
Principal Labour Court to this Tribunal for adjudication.
On receipt of records from that Tamil Nadu Principal Labour
Court, this case has been taken on file as 1.D. No. 650 /2001
and notices were sent to the counsel on record on either
side, informing them about the transfer of this case to this
Tribunal, witha direction to appear before this Tribunal on
15.10.2001 with their respective parties and to prosecute

" this case further. Acxordingly, the learned counsel on either

side along with their respective parties have appeared and
filed their respective Claim Statement and Counter
Statement. The Xerox copies of the documents were also
filed on either side.

3. When the matter was taken up for enquiry, amemo
was filed by the counsel for the 11 Party/Management
informing this Tribunal that the concerned workman Sri G.
Anantaramamurthy is o more now and the L/R of the said
deccased workman is not interested in prosecuting this
casc. Further the counscl for the 1I Party/Management
represented that the dispute has become infructuous.

4, This industrial dispute has been raised by the
1Party/Claimant the General Secretaty Karur Vysya Bank
Employees Union, Bangalore . espousing the cause of the
workman Sri G. Anantaramamurthy by challenging the
action of the 11 Party/Managemcnt Karur Vysya Bank Ltd.
in terminating the services of the concerned workman as
unjustified. The I Party/Claimant has also prayed for the

o
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relief to that extent for passing an award by this Tribunal
m&dmgthatmeaamofﬂ\ellemondem/Banknmagemm
in terminating the services of the workman Sri G.
Anantaramamurthy we.f 19-5-98 as unjustified and
consequently direct the Respondent to pay pension and other
terminal benefits by granting the benefit of ten years qualifying
service for pension with all revision and arrears and with costs.

5. The H Party/Management in their Counter-

Statement had objected to the claim made by the I Party/
Union on behalf of the concerned workman as alleged that
the concerned workman due to his ill health from the years
1991 to 1998 was not available for work for a period of 336
days Ieave with wages and 637 days as leave on loss of
pay and the medical board which examincd the health of
the concerned workman had declared the concerned
workman unfit for work by July, 1996 itself and as there was
no scope for any improvement in his health condition and
as his service could not be utilised at all, after issuing a
show cause notice on 16.4.98 and having received no reply
from the concerncd workman, the il Party/Bank
Management was obliged to terminate the scrvices of the
concerned workman on 19-5-98 by offering three months
salary in lieu of notice and such termination of the services
of concerned workman was for a reasonable cause and
was made bona fide in the interest of the organisation. 1tis
further alleged that the concerned workman had put in
effective service hardly for five years and had not rendercd
any useful scrvice between 1991 and 1998 and hence the
conccrned workman is not entitled to any rclicf cither by
way of reinstatement or by way of pension.

6. When the mattcr was pending adjudication in this
Tribunal, the concerned workman was reported o be dead.
A memo has been filed by the counsel for the II Party/
Management stating that the Mother of the concerned
workman Mrs. Chandra had addressed a letter to the
Chairman of the Responident/Bank informing that the
concerned workman had expired on 25.2.2002 and that
wanted scttlement of his dues. I is further stated in that
mcmo that on 29.5.2002 the said Mrs. Chandra has writtcn
another ctter to the Petitioner Union with a copy to the

- Chairman of the Respondent/Bank stating that she was
not intcrested in pursuing the case pending before this
Hon' ble Tribunal and it should be closed and benefits duc
to him to be paid at the carliest. Along with that memo the
xerox copy of those two letters also have been filed by the
counsel for the 11 PanylManagcmem

7. Afier taking netice of that memo filed by the counscl
for the 11 Party/Bank Management, the 1 Party/Claimant
Union Assistant Secrctary had filed a reply stating that the
mother of the concerned workman wanted pension by way
of scttlcment at the earliest and the copy of the fetter dated
29.5.2002 writtcn by her 1o the Union is also cnclosed and
that the Mother of the concerned workman wanted
settlement of pension and without settling the pension
benefit either directly paying to the mother of the deceased

workman or by way of entering into settlement with the

" I Party/Union, the 11 Party/Management cannot file this

memo 1o put an end to adjudication and the I Party fegls
that it is a fit case to be referred to Lok Adalat since the-
workman died during the adjudication and the matter has
to be settled amicably in a sympathetic manner by payisg
pension/exgratia pension and that as there was o
settlement under the Industrial Disputcs Act, 1947 settling
the issue under reference, the dispute has to beadjudicased

_on merits and the union also, submits that the 1 Party/Unien

continues 10 espouse.the cause to prosecute the dispute.
and hence, it is prayed that this Hon'ble Ttibunal may be
pleased to reject the memo filed by the 11 Party/Managemest.
" 8. After the hearing the counsel on either side and
on perusal of the entire materials and records in this case,
and aficr considering all the aspects in this dispute on
merits, this Tribunal is passing this tb‘llowing: —
AWARD

9. The Point for my cons:dcratlon i5—

“Whether the action of the managemenl of Kamr

Vysya Bank Lid. in terminating the services of the

workman Sri G. Anantaramamurthy is justified? If

not to what relief is he entitled?” .

Point. —

Subsequent to the filing of the respective plea of Ihe
partics to the dispute by Clain Statement and Counter
Statcment respectively.and after filing the Xerox copies of
the documenis on either side, a memo has been filed by the
lcarned counsel for the 11 Party/Management informing
this Tribunal that the workman concerned in this industrial
dispute raised by the I Party/Union as Claimant in espousing
his causc, has expired, pending adjudication of this dispute
by this Tribunal. The disputc has been raised by the Union
challenging the action of the bank management in

terminating the services of the workman Sri G.

Anantaramamurthy. 1t is seen from the memo filed by the
il Party/Management and also the Xerox copies of two
letters written by the Mother of the deceaséd workman,
that the mother of the deccased workman is nof willing to
pursue this dispute further as an L/R of the deceased
workman through the [ Party/Claimant Union. This has
been admitted by the 1 Party/Union in their reply to that
memo. Further, a perusal of the materials available in this
casc clcarly shows that the order of termination of service
against Lhe concerned workman has been passed by the i1
Party/Management, taking into consideration of the ill-
health of the concerned workman and having found that
his service could not be utilised at all and having received
no reply for the show cause potice jssued to the: concerned
workman has obliged to terminate the serviees of $he
concerncd workman on 19.5.98 by offering him three months
salary in licuof notice. From the materials available in.this
case, it is seen that the termination of the services of ghe
concerned workman was for a reasonable cause made bona
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fide in the interest of the organisation and there is no scope
for this Tribunal to interfere with such order of termination
passed by the Il Party/Management against the concerned
workman. From the very fact of the Mother of the concerned
workman the only legal representative, who informed the I
Party/Claimant Union, which raiscd this industrial dispute
espousing . the cause of the concerned workman that she
is not intercsted to continue the case clearly shows that
the I Parly/Union have no locus standi to pursue the
dispute furthcr and a representative of the aggrieved
deccased workman. Under such circumstances, it is found
that the action of the management of Karur Vysya Bank
Ltd. in terminating the services of the concerned workman
Sr1 G. Anantaramamurthy is justified. Thus, the point is
answered accordingly.

10 In the result, an Award is passed holding that the

reference made by the Ministry in respect of the industrial
dispute in question is answered in negative and also closed

as the L/R of the deccased workman is not intend to |

prosccute this case through the Union 1 Party.

11. The 1./R of the deceased workman is at liberty to
make a claim for the monetary benefits validly due to the
deceased workman from the 11 Party/Management, as per
the provisions of Law. Rules and Regulations pertaining to
this issue. No Cost.

(Dictated to the Stenographer, transcribed and typed by
him, corrected and pronounced by me in the open court
onthis day the 13th November, 2002.)

K. KARTHIKEYAN, Presiding Officer

Witnesses Examined:—

Oneither side : None
Documents Exhibited.—
On either side : Nil

72 fawett, 10 fEm, 2002

. L3 59.—sirentie frang sifufem, 1047 (1947
1 14) F U 17 F AT |, FEE WP VL §F AF
zfreen % yayda % "as framr of o7 FHE F o,
FEy H ffe s frar ¥ =ia wean ofifs
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T A, 38 (¥ 1999 ) = WG FLA ], S F1a TR
9-12-2002 I YIS g3 @11

[d. T8-12012/645/98 -3 (F.-1) ]
3o FAR, T AT
Ncw Delhi, the 10th December, 2002

S.0. 59.—In pursuance of Section 17 of the
Industria: Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (1.D. No. 38/
1999) of the Ceniral Government Industrial Tribunal/
Labour Court. Sarvodaya Nagar, Kanpur now as shown
in the Annexure in the Industrial Dispute between the

employers in relation to the management of State Bank
of India and their workman, which was reccived by lhe
Central Govemmcnt on(9-12-2002. -
: [No. L-12012/645/98-1R(B-1)]
AJAY KUMAR, Desk Officer.
ANNEXURE
BEFORE SRI R.P.PANDEY PRFSIDING OFFICER
CENTRALGOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT SARVODAYA NAGAR,
c KANPUR _ .
Industrial Dispute No. 38 of 1999
" In the matter of dispute between—
Sn Krishna Murari Tiwari, Sh. Bare Lal Tewari F-750,
KamlaNagar, Agra.
AND
The Regional Manager _
State Bank of India Region No. 1 Sanjay Place Agra.
AWARD

1. Central Government Ministry of Labour, New Delht,
vide its netification Ne. L/120 12/645/98/IR(B-1) dated
5-3-99 has referred the following dispute for adjudlcatlon
to this tribunal—

~ Whether the action of the management to treat Sri
Krishna Murari Tiwari as voluntary abandoned the services
we.f 26.5.89 is justifiedor not ? If not what relief is workman
entitled to?

2. In this case the statement of claim has been signed
and filed by Sri Ram Din Tiwari, Vice President Rashiriya
Mazdoor Congress Divisional Camp Office Firozabad on
behalf of the workman Sri Krishna Murari Tiwari. On
25.7.2001 when the casc was taken up for hearing the Vice
President of the Union of workman made an endorsement
onthe statement of claim that the claim is not pressed and
the casc was reserved for giving award. While preparing
the case for dictating award it came to my notice that no

i

- statement of claim was filed by the concerned workman,

hence vide order dated 27.7.2001 concerned workman was
dirccted to file statement of claim, In pursuance of order
dated 27.7.2001 registered notice was sent at the address
of the concerned workman fixing 1.10.2001 for filing of
statemient of clain but that notice returned back undelivered
with the postal remark that the addressee hasleft the house.
3. In vicew of above, 1 have no hesitation in holding
that the concerned workman is not interested in contesting
the casc further in view of the fact that the Vice President
of the Union has made an endorsement on the statement of
claim filed by hum that the claim of the workman is not
pressed thus 1 have been left with no option but to held
that the concerned workman is not entitled for any relief in
pursuance of the reference made to this tribunal.

4, Referencc is answered accordingly.
R P PANDEY, Presiding Officer

.‘r
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H A, 60, — e foramg sAfufimm, 1947 (1947
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127/2001) ¥ Wy H §, N FT @R B
9-12-2002 % WIS T 11 X

(4. Te-41011/10/2001 -3 (5. -1) ]
w1 FAN, & orfven
New Delhu, the 10th December, 2002

$.0. 60.—In pursuance of Section 17 of the Industrial
Dispute Act, 1947 (14 of 1947), the Central Government
hereby publishes the award (ID. No. 127/2001} of the
Central Government Industrial Tribunal/Labour Court,
Lucknow now as shown in the Annexure in'the Industrial
Dispute between the empléyers in relation to the
management of Northern Railway and their workman, which
was received by the Central Government on 9-12-2002.

[No.L—41011/1/2001-IR(B-D)]
AJAY KUMAR, Desk Officer
R
I W e afueEter v s e,
wETE
g
drarita sfverrd
FHrenfies |1 /. 127/2001

SAPRIA TEm-Ta-41011/10/2001/37, 3R (sf.-1) f&.
8-8-2001

Teetormer swlmmgfam weredt
T o e g ()
119/74, T, 61, EITETR,
FTR-208001
(i wd a7=)
fedtara giitegz Ssitm- 11
3arg

St A fufia, 1947 (1947 % 14) T U 10
Uy 2(T) UE SUEW (1) ¥ IUEY () R0 weE vl
1 T FW T HHT TER F A I WA 5

SRY TEM-THA-41011/10/2001/5M%. 9. (F-1), f&aiw
8-8-2001 ¥ R ¥ Hredifirew foamg fedftormer sitasfom
nedl, ST wH=R g (PR o o) o fedtom
e ffm-1, W W, wm%wwﬁﬁvh%g
Y frmn g '

oot ¥ wreet Fremfinfam & :—

* “Whether the action of the management of Northern
Railway, Allahabad in not regularising Shri Vinod
Kumar from July, 1995, Shri Bharat Singh from July;
1995, Shri Ashok Kumar from January, 1996, Shri
Chandrika Prasad Chaurasiya from April, 1996 and

" Shri Ramesh Chaurasiya from April, 1996 is justified?
1fnot, what reliel arc these workmen entitled”?

2. wewity # fediomm guidde geifEe-il, s
TARTEIG 1 Aarers % w9 W wib faa ) afas w5t
3R | -7 Tfad fem T & fod fo R A =
e 3 faeg srmavae from it g &) vevikw @
a9 & Seoi@ Tl ¥ fr afvsl @ e favmyamtes 9
Frafaa faman <t & qen wdwe A = fopg am Wera
T a1 s faem g3 § Tl e

3. Tewiky ¥ oTyEy fedivrre Yt geitfe-111,
T, TR F AT 457 7E | I A T HEW-TL/
fae. g /em. Bh27-2001/fmk/El gt -3, s
5-g-2002 1 Gfaw b foF 7% Weama Yo S e
HEafm T ¥

4, Ty faaam % s § FF o &I SarEeTs
2 Hr o e R @ i weeEET Oy 1 e ot
aftfeerfire & forarg ot - % STUR W it e S
& & am**H Tom ot & T H Fmita wa gu Frdemt
mﬁaﬁ%imwwmﬂﬁm%ﬁ%fmm
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& - 29-11-2002

TETE
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% T, 11 g, 2002

FT. 3, 61, —airenfien faare stfufem, 1947 (1947
1 14) I U 17 ¥ FTE00 A, F WE WU wey
firzeiw = fafids & yeuds & dug e iR 3%
wHw & e, oy 3 fifte sidfies fiar § 0
FER Araifire Afgm |, 11, g F d=e (de e
Hftem=. 2/49/2001) T eEifr wEE &, %ﬁ&r—ﬁ'qmn
T 10-12-2002 i AT FAT =1 |
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New Delhy, the 11th December, 2002

8.0. 61.—Inpursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government

hercby publishes the award (Ref. No. CGIT-2/49/2001) of
the Central Government Industrial Tribunal/No.IL. Mumbai

now as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of
Standard Chartered Grindlays Bank Lid. and their workrhan,
which was received by the Central Government on
10-12402,

[No. L-1201 1/37/2000-IR(B-1)]
AJAY KUMAR, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (No. IT) MUMBALI

PRESENT
S.N. SAUNDANKAR
PRESIDING OFFICER
REFERENCE NO.CGIT-2/49 OF 2001,

EMPLOYERS IN RELATION TOQ THE
MANAGEMENT OF GRINDLAY S BANK, MUMBAI
RENAMED AS STANDARD CHARTERED
GRINDLAYSBANK LTD.

The General Manager (P&A),
Standard Chartered Grindlays Bank,

90,M.G. Road,

Fort, Mumbai-400001.

AND
THEIR WORKMEN
The General Secretary,
Grindlays Bank Employees Union,

90, M. G. Road,

Fort, Mumbai 400001.
APPEARANCES
FORTHEEMPLOYER MR K. T RAI

Representative.
: MR.P N. SUBRAMANYAN
Representative.
MUMBAIDATED 29TH OCTOBER 2002
- AWARD '

The Government of India Ministry of Labour by its
Order No.L-12011/37/2000-IR(B.L) dtd.24th April 2001and
9th May 2001 in exercise of the powers conferred by clause
(d) of Sub-section (1) of Section 1¢ of the Industrial
Disputes Act have referred the following dispute to this
Tribunal for adjudication:

FOR THE WORKMEN

Whether the action of the management of standard
Chartered Grindlays Bank to transfer the Award Staff to
RMC located at Byculla in Mumbai is justified? If not what
relief is the workmen entitled?

2. By statement of Claim (Exhibit-7/7 A) the Grindlays
Bank Employees Union pleaded that the management Bank
is the oldest forcign Bank operating in India having its
eight branches in Mumbai. It is a profit making bank and
consistently increasing work load ensuring increased
profitability with the objective to multiply profits, resultantly
number of workmen employed since 1963 remained static.
It is averred in the year 1973 bank resorting to arbitrary
mechanisation reduced the number of workmen by about
400 despite continued growth and progress which. was
resented by the union and consequently a dispute was
referred by the Government of India to National Industrial
Tribunal Mumbati for adjudication and in the Awird did.
29-8-85-1he Tribunal had imposed a condition on the bank
for resorting to further mechanisation/computerisation the
most tmportant being maintenance of the frozen workmen
strength and that the bank had agreed to abide by the
directions in the Award and maintain the strength 0f3376

- till year 1994 and thercafter bank resorted to excessive

rationalisation measures by hubbing operations centre-
wise and later-on country-wise causing illegal surplus by
reducing the number of workmen in cach department and
branch by adopting unfair labour practice violating the
provisions of the Industrial Disputes Act. It is pleaded in
vacant permancnt posts the bank engaged temporary
employees having stopped recruitment since the year 1994
and simultancously the bank resorted to contracting out
jobs and thereby the bank reduced the number of permanent
workmen 10 1665 by the year 2000 and that in Mumbai the
permanent workmen strength which was 809 in January'85
was reduced to 460 by the year 2000. It is contended by
adopting exit policy the jobs in the vacant posts were out-
sourced and entrusted to cmployees engaged as temporary
workmen and that the permanent workmen were denied

- work under the guise of transfer and they were shifted to

altificial department named Resource Management Centre
(herein after referred to as R M.C) and were made to sit idle
and in this manner the surplus was created and the
workmen shifted there suffered mental strain besides being
humiliated, with ultimate aim to coercc the workmen to quit
the job. It is pleaded, workmen illegally treated as surplus
are kepl seperately with the objective to facilitate threir exit
from service of the baiik which policy was opposed by the

“unton by sending lelters to the bank. 1t is averred RMC is

a camouflage department set up as a pool or carge for
alleged redundant/surplus employees and that when in
the year May 2001 bank announced VRS to the workers
who refused malafide transfer, were given benefit thereof
for outsourcing contract cmployment. By way of
anendment the union contended the bank resorted to VRS/
ERS/ESP to entrust the contract employment in place of
permanent jobs and that the workmen transferred to RMC

—
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were kept .le thereby frustrated,which is violation of
provision . Section 9A of the ID. Act. Itis averred out of
400 employ¢es 250 workmen have opted for separation
from service and that by the end of October 2001 the bank
has transferred about 90 workmen to RMC out of which 60
workmen have opted for seperation from the service of the
bank which is indicative the bank entrusted the schcmes
as above with malafide intention to reduce the permanent
strength of the ‘workmen and for outsourcing contract
employment. It is contended that bank sct up the RMC as
a malafide measure and that the permanent workers
transferred there which situate in*the réntal premiscs at
Byculla since May 2000 not allotted regular normal work
to them nor any regular work exists, It is pleaded RMC is
nota depanment of any branch, no bankin g activitics take
place, no administrative work of the bank is carried out
there, therefore the transfer is abnormal as the workmen
will be deprived of their right to work, status is changed
with the employer refusing to allot work which indicative
‘to show the workmen have become surplus labour created
illegally and for creation of surplus labour the bank has
transferred the workmen to RMC which is malafide.

adopting unfair labour practice. It is therefore the”

contention of union that the action of the bank to transfer
the Award staff to RMC is illegal and unjustificd, and
consequently bank be prohibited to do so.

3. Managemeni Bank resisted the claim of union by
filing Written Statement (Exhibit-12) contending that the
transfer of Award staff is bonafide, done with a view to
reorganise the banks busingss and that RMC is onc of the
branch !de:panment/segmcntfunn of the bank, created with
a view to upgrading the bank, its customer service and the
like confirming to international status in the business,
interest and over-all interest of the bank and for that, the
bank is permitted to mechanise, rationalisc reorganisc its
business and the like without however, resorting to
retrenchment of workmen. It is pleaded bank has no any

intention to resort to retrenchment of workmen in ncar -

forseable feature and that the bank announced in the year
1996/1999/2001 voluntary retirement schemes offering
liberal monetary benefits to employees in the cafegory of
Award staff and that they have availed the monetary
benefits with free will and volition. Management bank

denicd that VRS announced amounted to exit policy .

thereby, bank has not violated any provisions of the
Industrial Dispute Act nor the directions of the Tulpule
Award of the year 1985 It is averred, RMC is to be
recognised as a proactive service provider to all scgments
in facilitating identification and management of any staff,
mismatches in terms of numbers and skills Bank denicd
that they created RMC as illegal surplus of workman, itis
. pleaded the objective of the bank in announcing VRS is
not to goad the workmen sitting idle in RMC in Mumbai,
and that it is not an artificial department. Bank denied the
workmen transferred to RMC are sitting idle without any
work and that according to the bank the objective 1s

reskilling and training the workmen.
contention of bank that the workmen transferred for
training to RMC have blatantly refused to adhere to comply
with the bonafide transfer orders, therefore they were
chargeshected for various acts of Commission and
ommission on their part amounting to ‘major misconduct’.
It is pleaded that the referencc is not maintainable in the
absencc of existence offor apprehension of any substantive
industrial disputc within the meaning of Section 2K of the
Act and that the Central Government failed to exercise its
powers vested in the provisions of Sub=section 1 (d) of
Scction 10 of the Act with bonafide proper apphcauon of
mind. It is contended, rulc regarding transfer is an expréss
term of cmployment of each and every workman therefore,
there is no illegality in transferring the Award staff to RMC
Conscquently it is contended transfer being justified the
reference being devoid of substance be dismissed with
costs in limine.

4. Union by Rejoindersdenied the averments in the
Written Statcment reiterating the recitals in the Statement
of Claim and that the bank by way of rcp]y refuted the
contentions therein.

5. On the basis of the pleadings issucs were framed
at Exhibit-14. In that context union filed affidavits in licu of
Examination-in-Chiefof 22 witnesses viz. Mr. Urban D"Cruz;
Mr. Navnath Battaram Shirke; Mr. Jaywant Laxman Chavan,
Mr. Anant Vishm Pendurkar; Mr. Kailas Tribhuvan Kahar;
Mr. Lco J. Vaz; Mr. Ashok Kanchan; Mr. Nazerath Gregory
Rebeiro; Mr. Jacob Falcon; Mr. S. Vishwanathan, Mr. RY.
Apte; Mr. Shashank Kamalakar Barve; ‘Smt. Preeti
Raghunath Mandrekar; Mr. Subhash T. Sawant Mr.
Pandurang Ramkrishna Nerurkar; Mr, Narendranath K,
Shriyan; Mr. Jaydeep M. Surti; Mr. Nilesh M Rathod; Mr.
Laxman V. Subhedar, Mr. Inderdhwaj D. Pandey; Mr.
Nagesh Dattatraya Bhisc & Mr. Purshottam Shanbhag vide
(Exhibit-57, 58, 59,60,61,067, 68,69,70,71, 72,79:80,81,82,

‘$3,84. 85, 86, 87,90, 96) in supportof their case and closed

oral evidenee vide purshis (Exhibit-102). The management
bank filed affidavit of Assistant Manager Mr.Shete and
Manager Mr. Andrian Andrade vide (Exhibit-105 & 111) and
management closed evidence vide purshis (Exhibit-112).

6. Union filed written submissions with copies of
mulings(Exhibit-118, 119, 122, 423, 128) and the management
Bank (Exhibit-120, 121, 125, 126). On perusing the
voluminous récord as a whole filed by both sides, writen
submissions and hearing bath the representatives at length,
I record my findings on the following issucs for the reasons
slated:—

Issues Findings

1. Whether the reference is not

maintainable as Maintainable
averred in'para.3 (b) of the

Writtcn Statcment?

2. Whether this Tribunal hasno - Has jurisdiction

jurisdiction to adjudicate the
reference as averred in para.§ : v
of Written Statcment?

It is further the:
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3. Whether the action of the
management of Standard Chartered
Grindlays Bank to transfer the
Award staff to RMC located at
Byculla Mumbai is justified?

4. What relief the workmen are
entitled?

Not justified.

As per order below,

REASONS

7. At the threshold the Learned Representative for
the bank Mr. Rai inviting attention to the written
submissions and Written statement paras.3 & 5 urged with
force that the reference is not maintainable in-as-much as

none of the scrvice conditions of the transferees have

been altered thereby attracting the provisions of Section
9A of the Act and the workmen transferred to RMC will be
ultimately declared surplus/retrenched is an appre hension.
He submits provisions of Sub-Section (1) of Section 10 of
the Industrial Dispuics Act postulates two requisites which
in turn operates as a condition precedent for making a
reference by the appropriate Government (i) existénce of
any industrial dispute or apprehension of any industrial

dispute within the meaning of Sub-section (k) of Section 2

(11) on fulfilment of those two requisites the appropriale
Government would then.only be empowered to refer any
disputc to the Tribunal. However in the instant case the
Government has not adduced any special or good reasons
OF new circumstances in persuading or complying it to
form an opinion to make the reference and thercfore the
appropriate Government made a reference without any
apptication of mind and thercfore it is incompetent and
without jurisdiction. On the otherhand the Learned
Representative for the union Mr. Subramanyan submits
that the Division Bench of the Hon'ble Bombay High Court
in Writ Petition No. 419 of 2001 did. 7-3-01 had dirccted the
Central Government (o refer the dispute raiscd by the union
to the appropriate industrial tribunal within the specific
time and had further dirccted on receipt of reference from
the Central Government the Tribunal shall decide the
-reference within the stipulated period. Therefore he submits
in view of the dircctions it does not lie in the mouth of the
Inanagement representative that the dispute raised before
the Tribunal is incompetent for the reasons mentioned by
way of repetitions in the written submissions. He submits
industrial tribunals arc not fettered by limitation and that
adjudicator has. junisdiction to investigate disputes and
that scope of an adjudication under the Act is much wider
thanthat of an Arbitrator in making an Award. He urged
with force that once the reference 1s made by Government
Tribunal has to take the pleadings of the partics and drall
1ssucs intto consideration. It is not open to the Tribunals to
fly off at a tangent and disregarding the pleadings to reach
any conclusions. According to Mr. Subramanyan the
transfer orders issued 10 report to RMC is malafide unfair
labour practice and itlegal and that issuc is an industrial
disputc and that Government has rightly exercising its

VRNDOND .. 'SR IR I oL UM oAU s W

powers, referred the same to thé Tribunal. He has reliedon

the decision of the Supreme Court in the case of Avon
Services (Productnon Agencies) 1979-1 LLJ page-1, wheretn
itis held :-

“Section 10 (1) of the Act confers power on the
appropriate Government to refer at anytime any
industrial dispute which exists or is apprehended to
the authoritics mentioned in the section for
adjudication. The opinion which the appropriate
Govemment is required to from before refemng the

dispute to the appropriate authority is about the

existénce of a dispute or even if the dispute has not
arisen, it is apprehended as imminent and requires
resolution in the interest of industrial peace and
harmony, Section 10 (1) confers a discretionary power
and this discretionary power can be exercised on
being satisfied that an industrial dispute exists or is
apprehended, There must be some material before
the Government on the basis of which it forms an
opinion that an industrial dispute exists or is
apprehended. The power conferred on the
appropriate Government is an administrative power
- and’the action of the Government in making’ the
reference is an administrative act. The formation of
anopinionas to the factual existence of an industrial
dispute as preliminary step to the discharge of its
function does not make it an¥ the less administrative
in character. Thus, the jurisdictional facts on which
the appropriate Government may act are the formation
of an opinion that an industrial dispute exists or is
apprehended which undoubtedly is a subjective one,

A the next step of making reference is anadministrative

act. The adequacy or sufficient of the material on

“which the opinion was formed is beyond the pale of
Judicial scrutiny. Ifthe action of the Government in
making the reference is impugned by a party it would
bc open (o such a party to show that what was
referred was not an Industrial dispute and that the
Tribunat had no jurisdiction to make the award but if
the dispule was an industrial dispute, its factual
existence and the expediency of making a reference
in the circumstances of a particular case are matters

“entirely for Government to decide upon, and it will
not be competent for the court to hold the reference
bad and quash the proceedings for want of
Jurisdiction merely because there was, in us opinion,
no subsequent material before Government on which
it could have come to an affirmative conclusion on
those matters™

The Government decision is based on some material
to form the opinion on the existence of an industrial dispute

-which decision is pot open to scrutiny for this Tribunal in

view of the decision of the Hon'ble Coun-referred to

. above,

8. Mr. Rai argued that the dispute confines in
transferring the services of 35 workmen in the Award staff
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to RMC as contamed in the order of refcrence dated
24/4/01, therefore he subniits tribunal rve nb jurisdiction to
expandﬂlesocpeofmqﬁ’ixyheyondmctenﬁsofreference

He subriits aficr the filing of the reference Some workmen
are transferred to RVC andunder the adriinistrative coitrol
of the Area Manager Employee “Relations (West) (hérem
after reférred to as” (‘ MER” )whlchcannotbeconslderedby
the tribunal since it Wi iot incorporated in thi¢ reference.

He has relied on Delhi Cloth and Genéral Mills Company
Limited V/s. Their Workmen and Ors. 1967 i LLI Pg 427.

Their Lordshlps obscrved as follows —

“the tribunal is not free to cnlarge the scope of the:

-dispute referred to it but must confing its attention

" to the points ‘specifically. mentioned and anythmg
which is mcldemal thereto Y

‘Relymg on lhc said dﬁmsnon Mr Rai submns lhal
further transfcr is not incidental as held above, therelore
cannot be considered by this Tribunal. Mr. Subramanyan
at this juncture snbmits that the Hon’ble Bombay High
Court in Writ Petition No.359 of 2002 dt. 4th March 2002
observed that the union had challenged the policy of the
action of the management: (o transfer the Award staff (o
RMC and that frem the order of reference the Tribunal was
not confined to any number of workmen and that union
had chall¢nged as whole the attion of the management to
transfer the Award staff to RMC, therefore the tribunal
should adjudicate upon the issuc as policy/action of the
managemcnat to transfcr the Award staff to RMC. Thereforc
according to Mr. Subramanyan in view of the said decision,
now Mr. Ral.cannot say that the refercnce pertains to limited
workmen and submits that this Tribunat has to look to that
as action or policy as such of the management. Provisions
of-Section 10 (4) of the Industrial Disputcs Act lays down
the process of-adjudication and it-is-to be confined to the
poinis in dispute referred and matters incidental there to.
As per Webster s New World Btcnonaty ‘incidental’
means |

happcnmg or likely to happcn asa rcsult of or in
conacclion with something more 1mponanl being
an incident; casual: hence. sccondary or minot, but
actually associaied.™

Initially there was transfer of 35 workmen howevef
latcr on again some transfers were cffecicd which is
certainly “incidental’ to the dispute of reference. Their
Lordships of Supremc Court in Ajaib Singh V/s, The Sir -
hind Co-operative Marketing cum Processing Scrvice
SoClcty Lud, & Anr. JT 1999 (3) SC38 obsrved

“The Act was brought:on the statute book with the
objoct to ensure social justice to both the employers and
employces - and advance the progress of industry. U is a
picce-of social legislation prov1dmg and regulating the
service conditions of the workers:™

3803 Gl/02-18-
"\

ln Hmdustan Amxb:otlc Ltd. V/s The WodmaanAlR
1967 SC 948 Thelr LOl'dShlpS" of‘the ‘P'Epex Co’uﬂ pdihtéﬂ

out SRNRAT

Thn Actis mte,ndnd nol onty mmalgc prowsmleon .

. .mvcsugauon and settiemgnt.of industrial daspmes
.t mmtqseweLMustmlpeagepoMnnpaymsml_
,in_more production: and, impsove. the national,.
- cconomy. The provisions.of the, Act have. (o, be.
- -1nterpreted in 2 manner which advances:the abject

- of the legislature contemplated in-the:statement of
... objects and reasons. While intgrpreting different
provisions of the Act, attcmpt shiould-be made to
avoid industrial unrest, secure industrial peace and

to provide machinery;to secure that end. In dealing

.. with-industrial disputes the courts have always,
_- cmphasised the doctrine of social justice which is
founded on-basic idcals of socio-cconemic equality

as enshrined in the preamble.of our Constitution:.
While construing the.provisions of the Act, the court
. haveto give them a construction whmh shouid: help«

" in achicving the object of the Act. e

Furthcr Their Lordships in Nieml TTexliIe leslung
Mills Ltd. & Ors. V/s. Scc(md Punjab Tnbunal and‘Ul‘s g
1957 1LLI Pg-460 obsctved =~ - -

“The industrial- courts' are tové
disputes between cmploycrs and i
and in the coursc of such : a ud
determine the “rights” and “ wrongs " of the\clalms

2&{‘11(1;;; € on the
V rlcmeu etc.

~ madc, and in so-doing they are,und()ubtqdly freeto
_apply the principles’ cc, cquny and good
. onscience, keeping in view the further prmclple that
. 7{hc:r jurisdiction is mvpkcd not for the enforcement
- of micre contractual rights bui for, prcw:nung laboir
. practices regarded. as ynfair and for - restoring,
industrial pcace on the basis of oollecui’c bargm
The process does not ccasc o be Judlcnal by'fca
- of that clasticity or by rcason of’ the applica )
. the prmcnplcs of jUSlICC cqully and‘_ oc:g
conscicnce.” '
Thercfore going through the detisions referred to
above hardly canbe said that this Tribunal canriot look {0
the subsequent incidental “evénts and that to tty-view,
policy/action as such will hidvé to be consideied.
Conscquently | find no substance inthe subtnissionial M.
Rai for the managemeiit. }t-is thorefore clédir that this
Tribunal has jurisdfction to-enterialn and décide the
reference being compeient and maimamablc lsstsed Nas
1&2are answcrcdaccnrdmgly e
9. Now point crops on whether the. acuon of the
management bank to transfer the Award siaff 1o RMC is
justificd or not? On perusal the record it is clcar that thc
bank had initially transferred 35 workman o RMC and
dunnz,  the pendency of the matier about. 60 wcm lransfcrrcd
1o AMER. Acc0rdm1, lo, lhc bank cmployecs were
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tmansferved on exigency ground and that bank is in the best
position to padge how to distribute its man power and whether
a particular transfer can be avoided or not. Bank is entitled
1o devide on consideration of the existence of Sanking
business whether the transfer of an employee shounid 5o
madctoa particdar branch. According 1o Assistant Manager
(Resource Management Centre) Mr. Shete transfer is an
express term of employment of all the- workmen in the Award
siaff and that bank by way of reorganisation of business
created a new support service segment in the form of ‘RMC’in
the year May 2000 initially 2t Agripada then Byculia /Mumbai
with intention to play a pivotal role as proactive centre for
assessment of their skills, training and subsequent
redeployment within the bank in its various branches/units
departments and segments. He disclosed that 35 workmen
in the Award staff alongwith Executives came to be
transferred to RMC in September 2000 and that the transfer
of service of workman is entirely and fully conststent with
their cxpress contract of employment. He stated that in the
year 2001 bank introduced voluntary schemes such as VRS
/ERS/ESS in furtherance of reorganisation of business and
some employees free will and volition settled their claims
and dues which has no concern with the transfer 1o RMC.
Mr. Andrade wholetisne Manager, Employce Relations stated
that in order to keep pace with the efficient werking and
overall business intercst the bank was requred to reorganise
the busincss from timc to time and as a mcasurc of
reorganisation of businessbank created a scction under the
administrative control of the Arca Manager Employee
Relations (West) in the month of Scptember 2001 which was
initially started in Agripada and total 60 workmen in the
Award staff came to be transferred to this section. Both the
witncsses as above disclosed that some of the cmployces
transferred to RMC/AMER did not repost 10 duty which
tentamounts to discbedience of lawful orders of the bank
amounting to “major misconduct’and consequently they
were charge-sheeted. Both the witnesses pointed out that
the transfer was in the interest of the banking business and
thercfore bonafied and consequemily bank is fully justified.

10. The Learncd Representative of the bank Mr.Rai
rightly urged that transfer orders being 4 Managerial
prerogative ought not 10 be in the normal circumstances
interferred with and that it i1s within the Managcrial
discrction of the employcr to reorganisc and arrange his
busincss in the manscr he considers best and that
management is in the best position (o judge how to
distribute its man power. He further rightly urged that
industrial tribunals should be very carcful before they
interfere with the orders made by the banks in dischargeof
thetir Managerial furctions for which reliance can behad o
M/s. Parry & Co.Lid. V/s PC. Pal & Ors 1970 11 LLJ pg 429;
Canara Banking Corporation Ltd. V/s.U. Vittal 1963 11 LLJ
(SC) 354; Syndicatc Bank Limited V/s. Their Workmen 1965-
66 28 FIR SC pg 275. Nikhil Chandra Dey & Ors V/s Stecl
Authority of India Lid. & Ore. 1988 T1'CLR HC-CAL page.99.

11. 1 is to be neted that Their Lordships of Hon'ble
Supreme Court in Canara Banking Corporation and
Syndicate Bank relied and referred to above clearly ruled
that if however, it is found that the order of transfer is made
malafide or for some ulterior purpose indusirial tribunal
sivould interfere and set aside such orders if there is
sufficieni and proper evidence ir support of the findings
however such a finding should not be reached capriciously
oron [limsy ground. Let us now scrutinise the evidence on
record in this context. Witness examined by the Union viz.
D’Cruz who was appointed as a clerk in 1967 disclosed in
short that management entrusted entire despatch of
materials to contractor A-1 Couriers and because of this
outsourcing of work thc aumber of workers were reduced
and addcd that comtracior is functioning within the
premiscs at Mahatma Gandhi read. He further disclosed
that he was transferred to RMC in May/Scpt. 2001, Where
he is sitting tdle as no work exists/available end that the
samc position is with other colleagues, He pointed out that
the transfer was resisted but in vain. He denied that his
services were due lo exigencics of work and that it was
Jjustificd. Shirke who joined as cash van driver in 1991
deposed to the effect that his work is being given to one
contractor ‘Top Securitics, ‘G-1V Securities’ and that the
place i.c. RMC where he s transferred there is no work. He
denied that his transfer was genuine. Chavan peon engaged
in 1988 tcstificd that his catirc despatch of material has
been entrusted to contract coeuriers i.e Q.M couriers end
that he has no work in RMC where he is transferred and
that he 15 sitting idle alongwith others. Pendurkar an Air
condition ptamt helper engaged in 1966 pointed out that he
reported to RMCoon 16th June 2000 however his work has
becen cntrusted to comtractor NAT Air Condition
Engincering and that heis sitting 1dle in RMC as no work
‘has been atloted to him. Kahar a temporary sub-staff
cngaged in 1991 disclosed that he alongwith 1omporary
staff through union-had raised dispute in Ref.2/47 of 1993
& 2/26 of 1995 and thcir demands were upheld by the
Tribunal by the Award did. 30/6/97 and that by virtue of
the Award his services were regularised however he was
transfcrred 10 RMC Byculla and that his work of cleaning/
sweeping has been given to contractors Omkar Enterpriscs/
Vishal Darshan Enterpriscs Centre Hospitality services
and that the place wherc he transferred at RMC he is
siting idle. Vv cngaged as clerk-cum-typist in 1966-dcposed
that bank cngaped 20 persons through United Courier
Scrvices and that the bank attracted workmen.for carly exit
and that fcar was creatcd iclling that RMC will be shifted to
adistant placc and the workmen not accepling 10 carly exit
schemics wilt have toface hardship and that bank compelied
many unwilling workmen to opt for exit from scrvice.
Kanchan tcmporary pcon cngaged in 1989 a beneficiary of
the Award referred to above, deposed to the offect that the
job perfermed by them has becn entrusted to contract
labour-Omkar cnterpriscs and that he was transferred to
RMC a camp meant to humiliatc and frustratc the workman
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and pave way to workmen to accept the banks exit schemes
and added that he is a victim of banks carly separation
scheme. He disclosed that he took VRS out of frustration,
Ribeiro clerk-cum-typist recruited in 1964 poinied out that
RMC is an artificial department where employees are not
given any work nor there exists any work and added that
the bank outsourcing the jobs to contract labour and to
cover up the illegal surplus they have been dumped there,
on the pretext of transfer. Falcon a clerk-cum-typist engaged
in 1966 also deposed to the effect that Transfer-to RMC
has been totally misused to achieve the ulterior purpose
to create fear psychosis among the employees frustrate
them and create an atmosphere to compel the employces
to exit from the services and that bank has achieved its
objective with large number of workmen opting for the
banks exit schemes while hundreds of permanent jobs have
been converted into contract empioyment through out-
sourcing. Vishwanathan temporary sub-staff on ad-hoc
basis in 1982/1992 beneficiary of the Award disclosed that
transferring him 1o RMC, his work has been given to
contract and that heis sitting idle alongwith his colleagues
transferred there. Apte clerk recruited in 1967 pointed out
that he was working as out-put control known as Daily
Transaction list and now am as be ‘journal of which work is
concerning 1o scrutiny and verification of cntire digital
operations of the bank has been given to the contractors
viz. Scope International Private Limited and that to reduce
the permanent employees the bank introduced ERS and,
that transfer to RMC is its outcome. He disclosed that
since transfer to RMC, he is sitting idle alongwith his
colicagues. Barve clerk engaged in 1992 disclosed that his
work of outward clearing and collection of up country
cheques were allotied 10 Talisman Consultants Private
Limited and that bank introduced exit schemes in order to
reduce the strength of permanent employees and that RMC
is created 1o convert into contract employment thereby job
insecurity hanging over the head like a sword. Smt.
Mandrakar aclerk cum cashict engaged in 1992 stated that
bank appointed some workers on contract to perform the
work in the bank transferring the permanent workmen to
RMC. Sawant cleark-cum-typist engaged in 1964 also
deposed to the effect that workman who do not opt fer the
exit schemes have been shunted 1o RMC and compelled to
accept exit schemes announced by the bank in the year
2001 and that wransfer to RMC is abnormal and malafide
intended to achieve ulterior abjcctives of the bank and
that he s been falsely chargesheeted. Nerurkar a clerk-
cum-typist recruited in 1961 pointed that as the Assistant
Secretary of the Union  five times he had visited RMC
however he found nowork exists there. Shriyan AC plant
helper recruited in 1988 has also pointed out that his work
has been handed over 10 contractor and now he has no
work in RMC and added that there is no centralised Air-
conditioning plant and that bank has not appointed any
technician/operater in RMC and that under the service
conditions he is requircd to work under the supervision of

a technician and that his transfer to RMC is for deprivation
ol work and cngagement of contract labour. Surti a Peon
engaged in 1988, Rathod temporary peon on adhoc basis
cngaged in 1989 a beneficiary of the Award so also Subhedar
cleancr-cum-sweeper and Pandey temporary peon engaged
in 1988 also disclosed on their agony on account of transfer
10 RMC. Mr.Shanbhag a member of the Managing Commitee
of the Unton who retired in 1999 pointed out on out sourcing
of work through contracior introducing exit schemes and
that transfer has direct nexus to that. Thus witness referred
to above in various categories/cadres sections/departments/
units consistently pointed out that the bank with ulterior
motives transferred the workmen in majority to RMC and
that the transfer is malafide and totally unjustified.

12. Malafidc has been explained in the case of
Rajendra Roy reported in 1993 (1) SCC 148 and the relevant
portion quoted in the case of Gulam-ud-din 2001-1 LLJ at
pg.93 of para 6 which reads as follows: -

“1t may not be always possible to establish malice in
fact in case, it is possible 1o draw reasonable inference of
mala-fide action from the plcadings and antecedent facts
and circumstances. But for such infercnce therc must be

firm foundations of facts pleaded and cstablished.”

According to the bank Tulpule Award 1985 is
binding on the bank. This Award pcrmits transfer only
centre-wise as seen from para 120 (4) pg. 188 filed at (Ex-
38). In the casc in hand, the transfer was inlarge number
and that it is significant to note that Mr.Shete is not in a
position to point ot as to wheather such mass transfer
occured at any time, which indicates for the first time such
transfer was made. The Learned Representative Shri
Subramanyan at this juncture in so far as facts and
circumstances referred in the Judgement mentioned supra
inviting attention to the order at (Exhibit 40) dd. 10-4-02
submit with force that this Tribunal on the to application of
the union had directed the bank/furnish information as to
how many workcers were transferred to RMC, their names
branches, work alloted to them and done by them,
information as regards engaging temporary and contract
labourers, and also information in respect of surplus
workmen determined by the bank in the light of the prayer
made in application at Scrial Nos. 2 to 5. He argued that
bank did not furnish the samec though many witnesscs
were examined by the union and the written submissions
filed by the bank for which adverse inference could be
drawn that the bank deliberatcly concealed the information
as it was against it. For this he has rclied on the decision of
the Apex Court in the case of Food Corporation of India
reported in 1996-11 LLJ 920 whercin Their Lordships
observed:—

“That such primary documents should be and are
available with the Corporation, cannot be denied, in
view of the facts highiighted or stated by this Court
inthe carlicr judgment in C. A. No. 1055 (NL)/81. The
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Tribunal abdicated its duty ini not taking cffectiveor -

proper steps 1o obtain the said crucial and primary
documents. In the circumstances, an adversc
inference was called for, against the Corporation for
non-production of vital primary documents.”

_Further in the case of H, B. Singh V/s, Reserve Bank
of india 1986-1 LLJ 127 it is observed:—

“The appellant wanted the relevant records to be filed
but they were not produced. Grounds 18 to 28 of the
special leave petition make mention of this plea of the
appellant. These grounds are met by the first
respondent bank in their-counter affidavit filed in this
Court by stating that “when the matter was before the
Industrial Tribunal, the registersin question were filed
in another case before the Industrial Tribunal-cum-
Labour Court and produced in that Court. However,
submit that now the attendance rcgisier has been
destroyed but the payment registers arc available with
the respondent-bank as proof of the number of days
on which the appellant worked.” In the absence of

any evidence (0 the contrary, we have necessarily to .

draw the inference that the appellant’s case that he
had worked for more than 240 days from July, 1975 to
July, 197615 true.”

13. Another circumstance Mr. Subramanyas points
oul in so far as no work exists and no work is aliotted to
any of the transferees to RMC and a section under the

_control of AMER which is an artificial creation and that
RMC is a camouflage department set up as a pool or a case
for surplus employees, the union had requested Mr.
Andrade during the pendency of reference vide letter did.
27th November, 01 (Ex-38/90) to get the facts verified, put
forth before the RLC(C) on the RMC however bank did not
respond to that. The union had also requested the Tribunal
vide application (Ex-103) dtd. 25-7-02 which was opposed
and after was rejected the request was made to appoint
Commissioner to inspect the work if any, done vide
application (Ex-115) which was also opposed by bank and
hence came to be turned down. However fact remains that
the union made endeavour 1o bring the factual position
before the tribunal but the management bank strongly
opposed, which speaks the inner corner of the bank that
they are at fault which throws light in the maticr.

14. Mr. Subramanyan inviting attention to the
voluminous record contended that the temporary workman
who were regularised by virtuc of Award paased by the
Tribunal have been transferred to RMC with intention to

dump them so that due to frustration they would opt for

exit schemes thereby his work could be given on contract,
which has Proximate nexus with the transfer. On perusal of
the record it is seen witnessess cxamined among the

beneficiary of the Award hava been transferred to RMC .

and that according to them, no work exists nor any work is
allotted to them and that management is not in a position
to throw light on the same. Therefore, [ find force in the
abovesaid submissions of Mr. Subramanyan.

LTI TR LI SN [N | ELR N A Ll

15. By way of cross examination almost all the
employce~wilnessess no doubt clearly admit that thay get -
wages regularly and that by way of outsourcing no
retrenchement has taken place and their appointment letter
point out on the condition of transfer and further admiited -
they arc awarc that the Awards, industrywise settlement
enable the bank to reorganise iis business introducing
automation,” reorganisation, standardisation etc, without
however taking recourse to retrenchment of workmen. At
this juncture the Learned Representative of the bank Mr,
Rai urged with force that the transfer clause being
unfettcred, unqualified and an express term of contract of
empioyment. The bank in order to reorganise which is an.
ongoing precess effected transfers, therefore that cannot
be questioned. Assistant Manager- Mr. Shete who joined
as clark in 1971 and was transferred from one branch-to
another and from one department to another-department
disclgsed that large transfer had taken place during his
tenure however showed inability when and how rmany
workmen were then transferred. He admits 35 employees
have been transferred to RMC at a time which is called as
mass transfer, 11 of them arein service at RMC and out of
remaining 24 employees three have retired on
supcrannuation and the rest-opted for VRS, He: admits
alongwith one officer Mohan, he manages the work.
According to him RMC is not a branch but a unit of one of
the scgment of the bank and added that he allotted work to
the transferees to RMC however unable to point out which
work was given 1o which employee. So far AMER is
concerned he is unable to answer. Manager Mr. Andrade
admits in cross-examination that 40 workman have been
transferred 1o’ this section out of which 21 have availed
VRS. He does not remember how many permanent
employees are in section (AMER). He admits letters (Ex-
107/24; Ex 38/90) given by work man/union were received
by him but not replied these lctiers mention on the creation
of RMC as artificial and transfer made to RMC with a view
to outsourcing the work thmugh contractors, which speaks
volume,

16. According to Mr. Andrade banking business is
carried out as per the guidelines of Reserve Bank of India
and the Regulations. Banking regulations Act, 1949 Section
5 (cc) defines places of business of the bank as follows:—

“(ce) "branch’ or ‘branch office, in relation to a
banking company, means any branch or branch office
whether called a pay office or sub-pay office or by
any other name, at which deposits are received,

cheques cashed or moneys lent, and for the purposes
of Scction 35 includes any place of business where
any other form of busingss referred to in sub-section
() of Section 6 is transacted.”

Now we will sce the place where the workmen are
transferred initially 35 and latcr on totalling 60 is the

‘place of business’ in the light of the abovesaid
defintion: Assistant Manager Mr, Shete admits in

R L | T )
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cross-cxamination para 14 that RMC is not a
branch, no customers come there. That means no
banking tramsactions take place at RMC and

consequently it is not a place of business of bank

and still the transfer as above are made which
throws light on the peint of transfer,

17. As stated above, according to Mr.Shete RMC is a
unit of one of the segments of the bank came tobe created by
way of rcorganisation of business, a new support service
scgment with intention (o play a pivotal role as proactive
centre for asscssment of skills, training and subsequent
redeployment within the bank at its various branches, units,
departments, sections. So far AMER which monitored by Mr.
Andrade states that this section is created under the
administrative control of Area Manager Employee Relations
m order (o keep pace withsthe efficient working and overall
busincss intcrests of the bank as bank was required to
reorganisc its business from time to time where there arc 40
workers. In short, according to bank RMC / AMER arc the
training ccntres. It is to be noted (hat
Mr. Shete in his Cross-cxamination para 14 clearly admited
that presently no training isbeing given to stall though earlicr
training was given lo clerical staff. That means, workmen
transferred there arc not being given training or thal place is
nol 4 training centre nor a business place. When admiticdly
RMC is not a branch, no customcrs come there, not a place of
busincss, nor any training is being imparted there, question
crops on why and for what. employces in iarge number are
transferred there. When out of 120 permanent workers only
60 arc working inbranches, Mr. Shete as stated above, is not
in a position o telt what work has been allotied to the
transferecs and on creation of RMC. According to him it is
banks managcment decision forgetting he is part and parcel
of the management unable o answer on the matcrial aspect so
also Mr. Andrade who is incharge also docs not know on
AMER., as scen from the record as a whole.

18, So far outsourcing work through contractors is
concerned, according to the Learncd Representative of
bank to upgrade the bank its customer service and the like,
confirming to international standards in the busincss
interests and overall interests bank can give the work on
contract when admitiedly by way of surplus no
retrenchment has taken place and that status of the workmen
under reference is in no way disturbed.  Management
witness Mr. Sheets admits in his cross-examination page,
14 that work of AC package unit mainicnance has been
givcn on contract and further Mr. Andrade in his cross
cxamination para 6 also admitted that workers in
correspondence scctions have been transferred to AMER
and that their work has been given on contract. The Learned
Representative Mr. Subrmanyan submits at this juncture
that for out sourcing thc woik through contractors the

RMC is created and permanent workmen are transferred.

there. and from this point of view also, transfer is unjustified.

3803 GI/Q2-18
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He has relied on Shankar mukhel]ee and Ors, Wm
199011 LLJ443 para 6 which states as under,”

“H is surprising that more MWMME
independence, the practice of employiag labouz through
contractors by big companies including public secsor
companies is still being-accepled as a norma) featare of
labour-cmployment. Therc i¢ no security of service toghe
workmen and their wages are far below tham that of the
regular workmen of the company. This Court in Standasd
Vacuum Refining Co. of ludiaLid. V/s. Hs Woslanen (1960 H
LLJ238) and Catering Cleaners of Souther Radway (1987-1
LLJ 345) has disapproved the system of coptract labour
holding it to be ‘archaic’, ‘primitive’ and of ‘bameful natuse’.
The systcm which is nothing but an improved version of
bonded-labous, is sought to be abolished by the Act. The
Actis an impartant picce of social legislation for the welfpre
of the labourers and has to be liberally construed.”

The fact that permanent work has begn allotted to
cantractlors, relying on the decision above it can safelybe
said that the tramsfer is outcome of outsowrcing made
with ulterior motives 19. So far the exit schermgs, accarding
to Mr.Subramanyan have direct nexus ta reduce the
permancnt cmployees, it is tobe poted that, mass transfer
is cffected in the year 2000 and that exit shoomes intraduged
in 200i. Management witnesses admit most of the workagen
have taken VRS/ERS/ESS. As stated above according to
workman Kanchan (WW-7) he took VRS out of frustration
which throws’ light under what circumstances the epit
schemes were accepted. If looked the transfer in @ls
context, certainly smells on its bonafides and it is apparent
action is malafide.

20, 1t is to be noted that management wilness Mr.
Shete on whomthe bank heavily relies to point out that the
action of the bank on transicr of workmen in the Avard

 stafl to RMC is bonafide and fuily justified, who pukin

about 32 years servige in the bank which is 2 Finangial
Institution, where honesty needs to be proserved for whigh -
we quote the ebservation of Their Lordships of Supreme
Court in Union Bank of India V/s, Vishwa Mohan, 1998 4
SCCpa 310:

It needs to be emphasised that in the banking
busincss absolutc devetion, diligence, imegrity and
honcsty needs to be preserved by every bank employee
and in particular the bank officer. If this is mot ohserved,
the confidence of the public depositors weuld be impaired.”

Mr. Shete Flatly refused to produce any reconfas
sccn from the cross-¢xamination para 14 gn alletmem of

. work to the transfer though said to have kept some recerd

in this rcgard and thereby tried (o suppress material facts
from the Tribunal which indicates he has not come to the
Tribunal with clcan hands where order of managemeng is

to be adjudicated on the touch-stonis of prejudice and that

is to be looked at from the angle of justice or of natural
justice. The object of the Principles of Natural Justice isto
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ensure that justice is done. Justice means, justice between
both the parties. The interest of justice equally demands
that the guilty should be punished and tkat technicalities
and irregularities which do not occasion failure of justice
are not allowed to defeat the ends of justice. Principles cf
Natural Justice are but the means to achieve the ends of
Jjustice. They cannot be perverted to achicve the very
opposite end as observed by the Hon’ble Apex Court in
State Bank of Patiala and Ors. V/s S. K. Sharma reporied in
1996 11 CLR pg.29. Matter does not rest here. Mr, Shete by
his application (Exhibit-130) dtd. 3-10-02 when matter was
kept for Award showed ignorance on the order (Exhibit-40)
dtd. 10-4-02 saying he came to know the order passed by
the tribunal, only on 23rd September 2002 and tried to
furnish information as directed Yy this Tribunal at Serial
No 2-5 mentioned therein, when earlier on many dates the
union by filing written submissions pointed out that
adverse inference be drawn for non-furnishing )
information vide order (Exhibit-40) which opposed affidavit
by the union (Ex-132). It is to be noted that record clearly
indicates order dtd. 104-2002 (Exhibit-40) had been referred
by the unton in their written submissions (Exhibit-118) filed
on 29-8-2002 which copy was received by the bank that
day only and thereafter it is scent from the record bank
again, filed additional written submissions (Exhibit-125) on
19-9-2002.

On perusal of record of the Inspection register it is
scen that on bahalf of the management one Ms. Smruti
Karade took detatled inspection of record on 27-5-2002,
which indicates bank was aware of the order and if that is
so certainly does not lie in the mouth of Mr. Shete to say
ignorance on the order which shows knowing fully well on
the order (Exhibit-40), bank officer to supress the
information filed falsc application (Exhibit-130) and thereby
he has tendency to depose else and from that peint of view
banks contention going out through such an officer that
transfer is bonafide difficult to implicit reliance.

Thus going through the evidence as a whole, the
writtcn submissions, rulings filed by both sides, discussion
of evidence supra,and it the circumstances, it is apparent
that the management bank creating artificial section in the
name of RMC/AMER transferred the Award staff where
there is no work with the sole object to give the work of
permancent employees to contractor, therefore the transfer
is totally against the Principles of Natural Juslice, equity,
good conscience and against the provisions of law and
conscquently not bonafide, therefore the action of the

management is totally unjustificd. In view of the decision

in Canara Banking Corporations and Syndicate Bank since
the transfers are malafide and made with ulterior motives
this tribunal can interfere and st aside the same directing
the management bank to place the transferees to their
original posts. Conscquently issuc No. 3 & 4 are answered
accordingly and hence the order . —

ORDER .
The action of the management of Standard Chartered

- Grindlays Bank to transafer Award Staff to RMC/AMER

Mumbai i unjustified and consequently management Bank
is directed to place the transferred workmen in their original
posts.
* §.N. SAUNDANKAR, Presiding Officer
¢ feweh, 11 fra, 2002

&1, 3. 62.— Aeifier faarg sfufem, 1947 (1947
1 14) T 9 17 F e #, FF g v 5 A
$fem % waves ¥ wag Frieml oit 3% sl & i,
sigey W ik sheifrr e 4 e o e
HfrETo-F0-Fe A, JaTER % e (Hed wem and.

2. A zawzom)a%twrﬁmﬁ?ﬁ% ﬁﬁﬂmaﬁ

10-12-2002 ! 9T § M1

[E. T8-12012/92/99 -3, AR, (.1} ]
oG AR, e sAfurl
New Delhi, the 11th December, 2002

. 8.0, 62.—inpursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the award ( ID. No. 267/2001) of the
Central Government Industrial Tribunal/Labour Court,
Bhubaneswar now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of State Bank of India, and their workman,
which was received by the Central Government
on 10-12-2002 _

{No: L-41012/92/99-IR(B-T))
AJAY KUMAR, Desk officer
ANNEXURE .

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT
BHUVANESWAR
PRESENT: Shri §. K. Dhal, OSJS, (Sr. Branch),

Presiding Officer, C. G. 1. L-cum-Labour Courl;

Bhubaneswar.

' BETWEEN
The Management of the 1st Party Management
Chief General Manager, :
State Bank of India,
Local Head Office,
IDCQO Tower,
Bhubaneswar—07
' - AND

Their Workmen represented
through the General Secretary,
State Bank of India employees Union,
Bhubaneswar Circle,
State Bank of India, Zonal Office,
Bhubaneswar-09 (Orissa).

2nd Party-Union.

R
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APPEARANCES

Shri P. K. Mohaaty,
Dy. Manager (Law) Management.

Shri Manmohan Nayak, For the 2nd Party
Legal Heir of Late Binod Nayak. Late Binod Nayak.

~ AWARD

The Government of India in the Ministry of
Labour in exercise of powere conferred by clause (d) of
sub-section (1) and Sub-section (2A) of Section 10 of
the Industrial Disputes Act, 1947 (14 of 1947) have
referred the following dispute for adjudication vide their
Order No. L-12012/92/99/IR(B-I), dated 28-06-1999/
05-07-1999: :

“Whether the action of the Management by not
regularizing the services of late Binod Nayak is
justified? Whether his legal heirs be eligible for the
post on compassionate grounds? 1f not, what relief
the legal heirs of the deceased employees are entitled
to?”

2. The case of the 2nd Party may be stated in brief.
Late Binod Nayak was a part time workman render this
service in the State Bank of India, Khurda Branch as a
Daily Labour since 1958, Later he was paid salary as apart
time Sweeper from 1-3-1966. While in engagement late
Binod Nayak applied for regularization of his service on
23-11-1990, 30-1-1994, 7-12-1994, 29-6-1996 and on 9-4-1997
but this was not considered. Late Naik died on 8-1 1-1998.
Though he had worked for 240 days in a calendar year his
service was not regularized for which his successors were
deprived of pension and other financial benefits as
applicable to the regular employees of the 1st Party-
Management. In the Claim Stalgment, it was prayed to
regularize the service of late Binod Nayak from 1966, to
make payment of arrear salary from the year 1966 with
interest, to make payment of PE., Gratuity and pension
from 1966 and to give compassionate posting to one ofthe
lcgal heirs of Late Binod Nayak and to tender an
unconditional apology to the wholc nation for exploiting a
Harijan worker in an independent country like India.

3. The 1st Party-Management has filed their Written
Statcment. ltis pleaded that Late Binod Nayak was working
as a part time sweeper from 1.3. 1966 and was paid scalc
wages at pro rata basis depending upon the number of
hours worked by him as per prevailing and/or extant
guidelines of the Bank, The service of late Nayak was being
utilized from 8.00 A.M. to 11.00 A M. inthe bank to clean
and sweep the premises. Late Shri Nayak was also being
paid pro rata wages as per extant guidelines of the Bank.
His basic pay was Rs. 1,710/-as calculated in terms of the
6th bipartite settlement. He was also enjoying all benefits
as are admissible to such employces under the agreement
from time to time. It has been further pleaded that, for the
first time Late Naik represented the 1st Party-Managcment
during 1990 vide his representation dated 23-11-1990 for

For the 1st Party-

absorption of full time sweeper in the Bank. He was asked to
submit the particulars relating to his date of birth and
accordingly he submitied his reply on 30-1-1994 stating that
his date of birth was 13-4-1945 without submitting any
satisfactory proof thereof. Ultimately; with- niwich persuasion,
on 7-12-1994 late Nayak has submitted two-affidavits in
support of his date of birth without any primary docuraesis
to the satisfaction of the Bank. It has been fusther pleaded
that, as per the bipartite sestlement the st Party-Management
during 1988 offered opportunitics to the temporary part tgag
employees for regularization of their services in the Bank. = .
Accordingly, advertisements were made in the year 1988 as
well as notice was issued in the year 1991 for mgtﬂanzaﬁbn
of such service, but Late Shri Nayak for reasons best known -
{0 himdid not avail the opportunity. Another interview was
held on 3-3-1994 for absorption of temporary employees but
Late Nayak again could not furmish satisfactory proof of his
datc of birth cfc. as required for which his case could notbe .
considered, The further stand of the 1st Party-Managensent
is that it was reliable learnt that Late Nayak was also working

inthe office of the $.D.0., Khurda and was dismissed fam

the said office. When correspondence was made withiihe
$.D.0., Khurda, no reply was reccived about the cause of
the dismissal of late Nayak. It was further learnt that, Late
Nayak was also imposed witha fine of Rs. 500/- in aMisc.Case’
registered under section 109 of CrP.C. for flouting the
instructions of the Excculive Magistratc, Khurda. It was
also further disclosed that Latc Nayak was involved in a
criminal case, which was registered in Khurda PS. Case No.
45 of 1993 on the ground of commission of theft, assault,

. and wrongful restrained. All these facts created suspicion

on the antecedent of Late Nayak, so the 1si Pafty-
Management was not favoured to consider the case of late
Shri Nayak for regularization of his service ina public sector
financial institution. The allegation of exploitation of Harijan
has been denied by the Lst Party-Management. The further
pleading of the 1st Party-Management is that automatic
regularization/absorption is not a guarantce. Applications
werc called from the temporary workmen. Late Nayak did -
not submit any application. Hg also did not atiend: any
intervicw, so the question of his regularization/absorption
was not there. As regards appointment of lcgal heir on
compassionate ground it is pleaded that this provisign 1§
only applicable 1o the dcpendant of a decegsed permanent
cmployee of the bank. As Shri Naik was not a permanent
employce his legal heirs are nol cntitled ,f'__dr';an_y
compassionate appoinimont. o

4. On the above pleading of the parties, the following
Issucs have been seitled. T TS A
L. Whether the reference is maintainablc? L

2. Whether the action of the is{; Pany-Managememby
ot regilarizing the services of Late Shri Binod Mayak

is justified?
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3. Whether the legal heir of Shri Binod Nayak is eligible
for the Post on compassionate ground?

4. To what relief the legal heirs of the deceased, Late
Binod Nayak are entitled?

5. Before going to the merit of the case, it may be
stated here that, as the Union did not take any step the
legal heirs appeared before this Tribunal and has prayed to
made them as a party which has teen allowed. Both the
parties have declined to adduce any oral evidence.

FINDINGS
ISSUENO.1

6. The engagement of late Shr Nayak on casual basis
has been admitted by the Ist Party-Management. Dispute
was raised for his regularization. After failure of conciliation
the Government of India has made the reference. When a
dispute was pending and the appropriate Government has
~ made the reference there is no reason to say that the
reference is not maintainable. In other words [ am of the
opinion mat the reference is maintainable.

ISSUENO. I

7. I have already indicated that no oral cvidence has
been adduced on behalf of either of the parties. Four
documents have been filed to support the case of the 2nd
Party regarding engagement of Late Shri Nayak. One is the
Identity Card issued by the Ist Party-Management to Late
Shri Nayak. It discloses that, he was working as a part time
sweeper. The other document discloses the particulars of
journey made by late Shri Nayak, part time sweeper. The
third document discloses the particulars of journey made
by late Shri Nayak. Both the above two documents reveals
that late Shri Nayak was working as a part time sweeper.
The last documents reveals that late Shri Nayak had availed
the consumer loan from the bank on 29-1-1988 and has
failed to submit the money receipts. No other documents
have been filed to support the case of the 2nd Party that he
has worked for more than 240 days in a calendar year. A
workman claiming for regularization is required to satisfy
some terms and conditions, Those are (i) that, he was
engaged/ appointed in a post lying vacant, (ii) that, he was
working in that post for more than 240 days and (1ii) that,
he had qualification for the said post. In the present case
no materials have been placed that late Shri Nayak was
engaged in a vacant post and that he had worked for morc
than 240 days. In the case of the Range Forest Officer -
Versus 5.T. Hadimani reported in JT 2002(2) SC 238, the
Hon’ble Apex Court have been pleased to observe that
when the Management denies regarding the engagemen
it 1s the duty of the workman to support his case by
producir. 2 the letter of engagement/appointment and salary
vouchets to prove that he had received the salary and
have worked for 240 days in a calendar year which would
suggest that he has worked for 240 days. But in this casc
no such materials have been placed Besides the above
facts the case of the 1st Party-Management have been

supported by they documents filed by them. As per the
settiement made in the vear 1988 and 1991 for regularization
of the above type of workers interview was held on 3rd
March 1994 but late Shri Nayak did not furnish anything
about his qualification and his date of birth. His name did
not find place in the pancl list. The action of the st Party-
Management for calling for interview for regularization of
the part time workmen and for preparation of panel list was
chali¢nged before the Hon’ble High Court in0.J.C. 2787/
1997 by some of the part time workmen like iate Shri Nayak.
But the Hon"ble High Court upheld the action of the Ist
Parny-Management. One Natabar Das challenged the order
of the Hon'ble High Court before the Hon'ble Supreme
Court but that was dismissed. The panel for appointment
of Messengers -on. permanent basis was valid up to
31-3-1997. This position has not been challenged by the
2nd Party. More over the documents filed by the 1st Party-
Management supports their stands. So, in my opinion the
2nd Party (Laate Shri Nayak) has failed 10 make out a case
for regularization of his scrvice as prayed for. Hence this
Issuc is answered accordingly.

BSUENO. HI

8. Coming to the compassionate appointment, it is
submitted on behalf of the Ist Party-Management that, the
provision of compassionate appointment is only applicable
to the permanent employces of the bank. The copy of the
scheme for appointment on compassionate ground for the
dependant of the deceased Employee/Employees retired
on medical ground has been filed by the Ist Party-
Management in support of their casc. As per the Section 3-
D of the Scheme for Appointment on Compassionale
Grounds for Dependants of Deccased Employee/
Eniployses retired on Medical Grounds ‘Employee” means
a rcgular employee, whether in the subordinate, clerical or
officers’ whether confirmed or on probation and whether
working full time or part time but will not include a teniporary
or casual employee. The engagement of late Shri Nayak.
has not been disputed by the 1st Party-Management. The
case of the Ist Party-Management is that he was a casual
labourer and noet a permanent employee of the bank, As
per the scheme a part time workman comes under the
defimtior of employce for availing the benefits of the
scheme. The copy of the identity Card issued by the Bank
‘has becen filed which reveals that Late Shri Nayak was a
part time.sweeper. Even if it is acceptod for the argument
sake that latc Shri Nayak was not working permanently
that he had a case for regularizatioo but it can nol be now
felt that he is not a pant time employce in view of the
recording of such fact in his Identity Card issued by the
bank to latc Shri Nayak. So, cvewif late Shri Nayak was not
permanent the scheme for compassionate appointment
could not be fulfilled because he was a part time workman.
Latc Shri Nayak has got ten legal heirs. The legal heir
certificate issucd by the authority reveals that late Shri
Nayak has got six sons one unmarried daughter. Two other

-

~»
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daughters have also been married. All the sons have
attended the age of majority. When late Shri Nayak has
worked for the Bank-Manapement and due to his negligence
he could not take appropriate step for his regularization his
legal heir should not be penalized or should suffer for his
negligence. In my opinion, it is a fit casc where thi st
Party-Management should consider for compassionate

appointment to antyone of the son of late Shri Nayak. Hence,
this Issue is answered accordingly.

ISSUENO. IV

9. In view of my findings given in respect of Issue No.
IH, it is directed that the 1st Party-Management should
sympathetically consider for compassionate appointment of
one of the son of Late Shri Nayak afler obsetving all formalitics
under the Rules and terms and conditions of the scheme.

10. Reference is answered accordingiy.
Diceated and Corrected by me.
S.K. DHAL, Presiding Officer

wé feeet, 11 w2002
W 3. 63— aiedfires fyare afufram, 1947 (1947
w1 14) W 910 17 % e A, Fr wewn 2w v %
ey ¥ awE P ol 3 FEw % ot sy
srayt ¥ are (Se dem 33/2002) % v weh €, R

FT T AN 11-12-2002 0 R I 474

[¥. T®-40012/35/2001-30¢. 3R (B, 9.) ]
yordry o v, Tew st

New Delhi, the 11th December, 2002
S.0. 63.—Inpursuanceof Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government

hereby publishes the award (Ref. No. 33/2002) of the Central
Government Industrial Tribunal/Labour Court, Jaipur now

as shown in the Annexure in the Industrial Dispute between

the employers in retation to the management of D/o Post

and their worknian, which was received by the Cemtral
Government on 11-12-2002

[No. L40012/35/2001-IR(D.U.)}

KULDIPRAI VERMA, Desk Officer

Case No. CGIT 33/2001

Reference No. L-40012/35/2001/IR{DU)

Sh. Ram Kumar, S/o Sh. SardariLal,

R/o Kukam Post Office, Biradwal,

Teh. Suratgarh, Sri Ganganagar-1.
Versus

Inspector, Post Offices,

Sti Bijay Nagar-335704,

Sti Ganganagar.

— =
Presiding Officer: 7 Sh. R.C. Shanma.
For the applicant: None.
For the non-applicant: Sh. B.N. Sandhu
Datc of award: 21-11-2002.
AWARD

1. The Central Government in exercise of the powers
conferred by Clause D of Sub-section 1 and Sub-section 2
(A) of Section 10 of the Industrial Disputes Act, 1947 (in
short, the Act) has referred this industrial dispute to this
Tribunal for adjudication which runs as under: —

“Whether the action of the management or
Department of Post i.e. Inspector, Post Office, Shri
Bijay Nagar and Post Master, Post Office, Suratgarh,
Disit. Sri Ganganagar in icrminating the services of
Sh. Ram Kumar /0 Sh. Sardani Lal wef. H-11-96is
justified? If not, 1o what relief the workman is entitled
and from which date?”

2. The workman Sh. Ram Kumar in his statement of
claim has plcaded that he was employed on the vacant
permancnt post on [-1-96 on the basis of the daily wages
by the non-applicant establishment, who continaed to wotk
by 10-11-96 without any interruption. Thus, he has worked
for morc than 240 days, but his scrvices was terminated on
11-11-96 which is itlegal and unjustified. The non-applicants
have acted in violation of the provisions under Section 25-
B, 25-F, 25-G and 25-H of the Act and Rules 77 and 78. The
workman was not émployed even after the several requests
made by him to the concerned authoritics. He has prayed
that the order dated 11-11-96 terminating his service may

‘be quashed and he may be reinstated with back-wages.
3. Resisting the aforesaid facts, the non-applicants

in their written statement have averred that the provisions
of the Act are. not applicable to this dispute which is
governed by the Extra Departmental Post and Telegraph
Agent (Conduct & Services) Rules, 1964. They have furthier
stated that Sh. Madan Lal, a pcrmanent employee was on
leave and in his place, the workman was cmployed on the
tcmporary basis. On joining the duty by Sh. Madan Lal,
cmployment of the workman automatically comes to an
end. He was ncver appointed against the vacant post in
the non-applicant establishment and that he has not
continuously worked for a period up to 240 days.

4. On the pleadings of both the partics, the following
points for determination were framed: —

I Whetherthe applicant Sh. Ram Kumar was appointed

in the non-<applicant cstablishment on 1-1-96 as a
worker on the daily wages basis, who continuously
worked up to 10-11-96?
BOA

2. Wheather the termination of the scrvices of the
workmanon 11-10-96 is unjustified and is illegal and
the ron-applicant establishment has violated the
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provisions under Section 25-B, 25F, 25-G & 25-H of
the Industrial Disputes Act, 19477

BOA

3. Whether the workman is entitled to be reinstated
with all the consequential benefits?

BOA

4. Whether the case of the workman is governed by
the rules of additional departmental postal agent
(conduct & rules) rules, 1964 and that the Industrial
Disputes Act is not applicable to the present d:spute ?

BONA
5. Relief.

5. I have heard the Id. representative for the non-
applicants and have gone through the file.

6. The workman in order to cstablish his claim has
adduced no 1ota of evidence on the record. Since
8-10-2002, the workman and his representative, both are
not putting their appcarance before the Court. 1t scems
that the workman is unwilling to further contest his case.
Accordingly, a “No Dispute Award” 1s passed and the
reference is ' answered accordingly.

7. Let a copy of the award may be sent to the Central
Governmenl for publication under Rule 17 (1) of the Act.

R. C. SHARMA, Presiding. Officer

T3 faeelt, 16 famr, 2002

1. 3. 64 . — sireirfir foram axfufrem, 1947 (1947
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aﬂmgan o1l

[E. ©8-29011/46/98-3TE. 3, (TH. ) }
=1, 7\, 2fas, s atma

New Delha, the 16th December, 2002

S.0. 64.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Cenlral
Government hereby publishes the award of the Central
Government Industrial Tribunal Bhilwara as shown inthe
Annexure in the Industrial Dispute between the employers
in relation 1o the management of Sh. Ishwar Lal Sharma,
Mine Owner and their workman, which was received by
the Central Government on 10-12-2002

[No. L-29011/46/8-IR(M}]
B. M. DAVID, Under Secy.

_ aEa
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“Whether the action of Shri Ishwarlal Sharma, Mines
Lessce, Shiv Shakti Soap Stone Mines, Jaipur, to
closc down the Soap Stonc Mines at Abhaipura,
Distt. Bhilwara and terminating the services of 37
cmployces (List enclosed) is legal and. justified 7 1f
not, to what relief the concerned workmen are entitled
0?”
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ﬁqw&mgq‘a‘tasﬁa‘témtmmﬁﬁmmﬁzw'
fie 21-12-95 T WA W& W Afew wow fren FT I
a1e Hr=T Vol ST e TR W A | o7 AR BT
seqre T A W g SR A3 A 20
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et %1 % fem, 3 el o ) whredten & s e
fon v st % ra se ¥ fora w fean o,
&wmﬁnmg&waﬁ,maﬂm,w
Ww,mywﬁ,mymaﬁtgﬁ
T T HR, T GO TH AT FH, T T AT FR,
EEA T T HR, TGO FI, Fep 77 Frwin i,
THATE T3 Y, e, o1 T A Y, W T3 5w it afan
T I FR, o5 T3 T Tolt, o g d e, g
T T T FN, MY TH WET 4T, TN IR T
T, WFT TR F UTHS Foy9uwN £ R feAiw
21-12-95 I ¥: 8 T a1 7 Iufeem g A el HE T
SR ae R TRty B R T B Rl

& W WA ST F AT o ) eyl 6
ﬁﬁaﬁqﬁavﬁrmnﬁ%mﬁﬁaﬂwmm%
fora T onw & wam Al foverny ol & v ¥ 5

T % el o g AR & 17w Pt o gude o

mﬁmﬁmﬁ@rﬁméﬁﬁwmmmwélm
LY A S R e ¥ | frveny vt F wmmen 9
o feran gon § vig Frer ot wré e et ¥ Ww W
T et T & v ormw Rl o st ¥ qen
fergarter wreit =1 g Snfies e 2 vy wot vt o
w1 A B et i e et 1 Hfem weet 4 woswR
A % FE Frd wemen et & | Soow e ¥ e eyt 4
v gt = weemaifiea foren € wort oft rd e T &
TR TR G o F faveny w & o gay 9
fava ymi tmn Aifs w0 w0 % e S W g
At foa e o 2 Ueft e T T | v w8t
SO e St 1 @ § o ferfa oft 7 i e e
¥ TR H Aifew dan ot fFm o www ¥ 1o waw %
ifed B i ot Fm F wa ¥ ) e v et v Al
TAA WEE AET € | SV T Wi g WeH We w i A
I WA HN W T 1 v 77 6w W g
o Sy e W it 3 R s wi mmés, st
forem sfrerargt =1 s fRar g

el T FER F YA TG w0 H 99 2, 9w
favarer vt 3 g0 T Wt se T A T A
farvarmes w1l gr T 6t At T W B AR i
TS S TR Wed e & | wow | gy g v
21-12-95 | TRM ¥ ST F o5 2 a0 T = &
T ST TS Wi Sl w3 g @ s e e
T | SHE G0 FTE H S0 o g e Ll
T ) 3T U Ao SN W 9w Wi ¥ fF fer
MIETSITET G118 R o et 1 17 & of 7 3% gry 37
afii =1 Tard = %1 m ¥

The reference is answered as —

Shni Ishwar Lal Sharma, Mines Lessce, Shiv Shakti
Seap Stonc Mincs, Jaipur has ncither closed down the
$0ap Sioncs Mines at Abhaipura, Dist, Bhilwara nor

, terminated the scrvices of 37 employees. So they are not

entitled to any relief,
T 9 W SR F AW Aers w5 S )
¢ feelt, 20 femmat, 2002

HL. L. 65.— 9 TR T 8 W 0 Fin AifrE
W ar em e on, sivehfrrr fra arfufves, 1947 (1947
I 14) T U2 FUUS (F) FI-TTE (vi) ¥ Tl
SN H u WHE F 9 AW, # o gen
. 4. 2332 G 28-6-2002 g wh A (wEm Aer),
AR R Ferr Refe, daw b, e w A, o e,
fafan et dm it 3% fagw fomd fadfes 3o ol
T ¥ER % AW mine &, 9 fir siehfies frar sfifes
1947 (1947 ¥ 14) 9 W ST 9t whrsdt 26 ® Wity &,
w1 I sffrm & ya & forg fei 16-7-2002 3 B
R B Ity & f s swEntt S sifua e o,
AR ¥t TR 1 T o el ¥ s Sty
W T: WA AR werEty % forg sgrn W s #
0 379 AT Fora safafirm, 1947 (1947 %1 14)
H 0 2 % WUS (F) % IU-WIE (vi) F TG G ST
R M TR AT R s v W I
wffrm &yl ¥ fag 16-1-2003 / ©: R A FEmEy
¥ for vt ST S Dfes ww ) .
[, 5% 18- 11017/6/97- 3¢ . (&, T@.) )
iyl <ft. AR forwn, ove whay
New Delhi, the 20th December, 2002
8.0, 65,—Whercas the Central Government havi ng
been satisfied that the public interest so required that in
pursuancce of the provisions of sub~clause (vi) of clause
(n) of section 2 of the Industrial Disputes Act, 1947 (14 of
1947), declared by the Notification of the Government of
India in the Ministry of Labour $.0. No. 2332 dated 28-6-
2002 the scrviees in the Industry engaged in manufacture
of preduction of mineral oil {crude oil) motor and aviation
spirit, diesel oil, Kerosene oil, fued oil, diverse hydrocarbon
oil and their blends including synthetic fucls, lubricating
oils and the like which is covered by item 26 of the First
Scheduie to the Industrial Disputes Act, 1947 (140l 1947)
to be a public wtility service for the purposc of the said
Acl. for a period of six months form the 161k Juiy, 2002.
And whereas, the Central Government is of opinion
that public interest requircs the extension of the said period
by a further period of six months.
, Now, thercfore, in exercise of the powers conferred
by the proviso to sub-clause (vi) of clusc (n) of Section 2
of the Industrial Disputes Act. 1947, the Central Government
hercby declarcs the said industry (o be a public utility
scrvice for the purposes of the said Act for a period of six
months from the 16th January, 2003

[F. No. S-11017/6/97-IR(PL)|
~ SMT. B.R. V1J. Under Secy.
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