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ELECTION COMMISSION OF INDIA
CORRIGENDUM
_Ne\\' Delhi. the 26th March. 2003

0. N. 22.—In the Election Commission of India’s
Order No. 76/UP-LA/2002. dated 7th January, 2003, for the
existing words and figures in column 3 against Serial Nos.

216 (i1°2003

22010 227, the words and fi gures 19 1-Natthupur” shail
be read. _
[No. 76/UP-LA/2002]

By Order,
ANAND KUMAR, Director (Admn. )-cum-Principal Seqy.
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New Delhi. the 3 lstMarch 2003 ,

0.N. 23.—Inpursuance of Section 106 of the R¢p-
resentation of the People Act. 1951 (43 of 1951). the Elec-
tion Commission of India hereby publishes the Judge-

- ment dated 20th July. 1998 of the High Court of Judicatare
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at Allahabad, Lucknow Bench, Lucknow in Election Peti-
tion No. 2 of 1996.

ANNEXURE

IN THE HIGH COURT OF JUDICATURE AT
ALLAHABAD LUCKNOW BENCH LUCKNOW

ELECTIONPETITION NO.2OF 1996
Under Sections 80/81 of the Representation of the

People Act, 1951.
Bhola Singh Son of Late Sri Beni Madhav Singh
............. Petitioner
Vs.

1. RajKumari Rata Singh daughter of Late Raja
Dinesh Singh

2 Hari Dutt Son of Sri Narbada Prasad Tiwari

Lucknow Dated : 20-7-98,
Hon A.N. Gupta, J.

In this Election Petition, the election of
opposite party no. 1 to the Tenth Lok Sabha which
was held in May, 1996 has been challenged. Now
Tenth Lok Sabha has been dissolved and Eleventh
Lok Sabha has come into existence. Learned Coun-
sel for the petitioner states that in view of the
changed situations, the petitioner does not press
this petition. Leamed Counsel for opposite party
No. 1 does not press for coats, the petition is there-
fore dismissed. The petitioner shall be entitled to
withdraw the security money deposited by him
alongwith the petition under Section 117 of the Rep-
resentation of Peoples Act.

‘Sd/-
T.by KSN AN. Gupla,
20-7-98.
Ex. by— [No. 82/UP-HP/2/96(Luc)]
By Order,

ANAND KUMAR. Director (Admn. }-cum-Principal Secy.
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New Déthi, the 3rd April, 2003

0. N. 24.—In pursuance of Section 106 of the Rep-
resentation of the Pegple Act, 1951 (43 of 1951), the Elec-
tion Commission oflIndia hereby publishes the order of
the High Court of Punjab and Haryana at Chandigarh
<dated 30th January, 2003 in Election Petition No. 27 of
2002 filed by Shri Jaibal Singh calling in question the ¢lec-
tion of Smt. Sumitra Mahajan and Shri Harendra Singh
Malik as the Membefs of Council of States from the State
of Haryana. et‘s

ANNEXURE
IN THE HIGH COURT OF PUNJAB AND HARYANA
CHANDIGARH
ORIGINAL SIDE
ELECTION PETITION NO. 27 OF 2002
Jaipal Singh Sonof 1211. Dhajja Ram, resident of Plot No.
9-A, Sector 6, Faridgbad (Haryana) ... Petitioner.
| .
. 1 Vs
1. Smt. Sumitra Mahajan
Wife of Shri O.P. Mahajan,
resident of Wand No. 8,
Hisar (Haryana)
2. Harendra Singh Malik
Son of Shri Jagjeet Singh,
resident of Village Dahar,
Tehsil Panipat,;District Panipat
: <er.......Respondents

Elcction Petifion under Scction 81 read with Sec-
tions 100 and 101 of the Representation of the People Act,
1951 praying that the Election of Respondents to the Coun-
cil of States (Rajy4 Sabha) from the State of Haryana be
set aside and petitibner be awarded costs.

Dated the 30th January, 2003
! PRESENT
THE HON’BLE MR. JUSTICE JASBIR SINGH
Forthe Petitioner \© Mr. 8. C. Kapoor, - '
- Senior Advocate, with
S/Shri Ashish Kapoor and
© Mr. Rajneesh Chadwal,
v Advocates
For the Respondent :Mr.R. S. Cheema,
. Senior Advoeate, with
S/Shri M. L. Saggar,
D.P. Singh and
K. S. Nalwa, Advocates

JUDGEMENT

1

Jashir Singh, J.

Pétitioner, by filing this Election Petition, has
challenged the elgction of respondents to Rajya Sabha
(Council of Statcs) from the State of Haryana, result of
which was declared on March 18. 2002, Petitioner has
averred that he was registered as an elector at 8r. No, 535,
Block No. 62, Mqﬁcggur Plot No. 9A, Sector 6, Faridabad
in the State of Harlyana. as such, e was eligible to contest
clection to RajyaiSabha. 1t has further been averred that
on occurring two vacancics in Rajya Sabha, which wercto
be filled up from the State of Haryana, a notification was
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issued to fill up those vacancies vide which following
schedule was fixed regarding election .—

“Last date of nominations:  March 14, 2002
Date of scrutiny : March 15, 2002,
Date of withdrawal ; March 18, 2002,

Date of polling, if required: March 27, 2002.”

Petitioner has stated that he had been a Member of
Indian Administrative Service and had about forty years
of service to his credit. He was fifty-nine and a half years
of age and was eligible to seek “voluntary retirement” and
accordingly he applied for the same through proper channel
on March 13, 2002. He also made a request that condition
regarding notice period of three months for secking
“Voluntary retirement” be waived of and his request be
accepted forth-with. He had also relinquished the charge
of the post. which he was holding at that time. since he
was not holding any office of profit with the government
as on March 13, 2002, he was eligible to seek election to
Rajya Sabha. His.request was duly reccived by the
Secretary to Government of India, Ministry of Personnel,
Public Grievances and Pension, Department of Personnel
and Training. New Delhi (in short appointing authority)
and also in the office of Chief Secretary to Government of
Haryana at Chandigarh. He also sent an intimation to the
above mentioned authorities regarding the fact that he
had relinquished charge of the post of 0.S.D., Land Use
Board. Harvana. Chandigarh, in the after noon of March
13.2002. Petitioner has further averred that the cause for
sceking voluntary retirement was the illness of his wife
and other personal reasons. Petitioner further stated that
after resigning. voluntarily, from his post. he filed his
nomination papers to contest election of Rajya Sabha. In
this petition. petitioner has further pleaded that on the
datc of scrutiny he was present and had brought 1o the
notice of Returning Officer the factum of his “voluntary
rctirement’. rules governing such retirement, other
conditions of service and also judgment of the apex Court
reported as 2000(7) §.C.C. 390 but the Retuming Officer
showed total disregard to the All India Services (Death-
cum-Retirement Benefits) Rules, 1958 (inshort 1958 Rules),
All India Services (Conditions of Service-Residuary
Matters) Rules. 1960 (in short 1960 Rutes). Fundamental
Rules of 1922, above mentioned ruling of the Hon'ble
Supreme Court and rejected his nomination papers on the
grownd that “service of three months’ notice™ was a
mandatorv condition and since that period had not vet
expired. petitioner shall be demeed to be in Government
service and as such he was disqualified to contest election
in view of provistons of Article 102 (1) (a) of the
Constitution of India. Petitioner has alleged that action of
the Returning Officer. in rejecting his nomination papers,
was not justified as ihe Central Government in view of
1960 Rutes had power to relax the conditions and to waive
off three months™ notice period in case of an employee,
who sceks volumary retirement. Petitioner has further
stated that since his nomination papers along with those
of two other candidates were rejected. there was no
contest. result was declared on March 18, 2002, and the
respondents were wrongly declared elected as Members
of the Rajva Sabha from the State of Harvana. By making
above mentioned allegations. petitioner has challenged
the clection of respondents on the ground that improper
rcjection of his nomination papers had vitiated their

clection, which, as such, is required to be declared
annulled. ‘

On scrutiny, election petition was found to have
been filed within period of limitation and also foundso be
in order. . :

Upon notige, respondents appeared before this Court
on July 31, 2002\through their counsel. They then filed a
Joint written-statement controverting averments made by
the petitioner. preliminary objections were raised to the
effect that averments contained in the clection pesition
were vague, frivolous etc. and lacked material facts and
particulars, as such, election petition was liable o be
dismissed. It was further stated in the written-statement
that nomination papers of the petitioner were rightly
rejected by the Returning Officer sincehe was not qnmglied
on the date of nomination and scrutiny to contest elegtion
inview of provisions of Article 102(1)(a) of the Constitjtion
of India. As application of petitioner for ‘volugtary
retirement’ was not accepted by the appointing authgrity,
he was in service as on March 15, 2002, i.e., the dage of
scrutiny. Petitioner had not disclosed a material factasto
on which date he had reccived communication reganding
acceptance of hisresignation. On merits also, respondents
controverted specifically all the averments made by the
pctitioner. It was specifically denied that petitioner was
cligible to seek voluntary retirement and he had applied
for the same through proper channel on March 13, 2002,
witha request to waive off notice period, It was also denied
that petitioner had relinquished charge of his post and he
was 10 longer holding any office of profit with the
Government on the date of his nomination. 1t was further
denied that petitioner was eligible to seek election to Rajya
Sabha. 1t was also denied that request of petitioner for
voluntary retirement was duly received by the appointing
authority and also by the Chief Secretary to Government
of Haryana at Chandigarh. Respondents have further stated

- that at the time of scrutiny, petitioner was present and

they raised an objection to the effect that since he, being
in Govemment service, was holding an office of profit, he
was disqualified to contest election to Rajya Sabha. That
objection was upheld and his nomination papers were
rejected. Respondents have also stated that mere moving
an application for secking voluntary retirement docs not
amount to an order of acceptance of resignation on March
13, 2002, itself. Petitioner had not deposited an amount
cqual to salary of three months in lieu of waiving notice
period of three months. Respondents, by controverting
all the averments made by the petitioner and stating that
the election petition was vague, lacked in disclosure of
material facts and not disclose a complete cause of action,
prayed that the election petition be dismissed.

Petitioner filed replication to the written statement
filed by respondents. wherein he controverted averments
made in the written-statement and reiterated averments

*madeby himin his election petition,

On the pleadings of the parties and as suggested by
their counsel, following issues were framed on September
23,2002 .— :

“1. Whether petition lacks in material facts and does

not disclose any cause of action? OPR
2~ Whether nomination paper of petitioner was
wrongly rejected, il so, its effect? OPP

3. Relief.



154 THE GAZETTE OF INDIA : APRIL i2. 2003/CHAITRA 22 1925

[ParT [I—SEc. 3(ii)]

Counsel appearing for respondents then stated that
respondents did not wish to tead any evidenss on issue
No. 1 and prayed that matter be fixed for arguments oa
this issue and it be treated as preliminary issue. Counsel
appearing for the petitioner had no objection to the praver
madec by counsel for respondents. In vigw of consensus
arrived at between the parties, matter was fixed for
argnments on issue No. 1as imentioned above.

ShriR. S. Cheema. Sénior Advocate, appearing for
the respondents. has vehemently contended that election
petition filed by the petitioner is vague. it does notdisclose
material facts and as such does not constitute a complete
cousc of action on the basts of which any relief can be
given to him. He, in that regard, has referred to provisions
of Section 83(1)(2) of Representation of Peoples Act, 1951
(in short 1951 Act). To further support his argument, he
has stated that in this election petition, petitioner has
nowhere stated as to on which date his resignation letter
was accepted by the competent authority. Ithas also not
been mentioned as to whether his request for voluntary
retirement was accepted and if so, on which date. 1t has
nowhere been stated as to whether the petitioner had
received any communication in that regard from the
Government, Shri Cheema has further argued thal unless
these material facts are disclosed, no relief canbe givento
the petitioner. even if there is no denial/rebuttal by the
respondents. He has also argued that reliance of petitioner
upon 1958 Rules and 1960 Rules does not disclose, as to
whether mere submission of request for voluntary
retirement. is sufficient. and no further acceptance is
needed by the competent authority. Singe the petitioner
has failed to mention any legal provision, on the basis of
which it could be presumed that voluntary resignation
would become effective, the movement itis tendered, by
operation of law and no further action was needed by the
competent authority. the petition is vague and lacks
material facts and as such is liable to be rejected keeping
in view provisions of Order VI Rule 16 and Order VII Ruie
11 of the Code of Civil Procedure. He has also referred to
various judgments of Hon'ble Supreme Court to contend
that once it is found that an election petition lacks material
facts and does not disclose a complete cause of action, it
canbe rejected summarily,

Arguments raised by Shri Cheema have vehemently
been controverted and refuted by Shri S. C. Kapoor. Senior
Advocate. appearing on behalf of the petitioner. He has
stated (hat election petition contains full particulars and
facts. on the basis of which relief can be granted to the
petitioner. He has stated that before submitting his
nomination papets, the petitioner had sent his request for
voluntary retirement with a prayer that condition of three
months’ period notice be relaxed in his case. Petitioner
has specificaiiy stated in his petition that he was eligible
to contest election to Rajya Sabha on the date of scrutiny
of his nomination papers. which were improperly rej ected
bv the Returning Officer. He further contended that ali
material facts and particutars have been pleaded in this

petition. Further facts canbe proved at the time whenthe

evidence will be led by the petitioner. At this stage, since
written statement filed by respondents is not to be taken
note of. electica petition cannot be rejected summarily,
Shri Kapoor referred to 1958 Rutes and 1960 Rules (o say
{hat after submission of his request for voluntary

retirement. petitioner was oul of service nnd was ngl
holding any offige of profit under the Government and as
such rejection of his nomination papcrs was not justificd.
Shr Kapegr has referred to judgments of their Lordships
of the Supremg Eaypt in Arun Kimar Bose versus A fohd.
Furkan Ansari and others, A.LR. 1983 Supreme Conrt
1311, Ashwani Kumar Sharma versus Yaduvansh Singh
and others. ALR. 1998 Supreme Court 337, Makhendra
Pal Versus Ray Dass Malanger and others, (2000) i
Supreme Court ascs 263. 1. Ramachandran versus R, 1
Janakiraman and others, (1999) 3 Supreme Court Cascs
267, {o conignd that since election petition filed by
petitioner discloses all necessary material facts and
particufars and lcomplete gruse of action. the same is
required to be proceeded further and cannol be rejected at
this stage. :

Before t';iking notc of arguments ang counter
arguments addfessed by counsel for (he partics, it is
necessary 10 ref;r to certain provisions of the Constitution
of India. 1951 Act. 1958 Rules and 1960 Rules relied upon
by counscl for the partics.

" Articie 84 of the Constitution of India dcals with
qualifications of a person, who intendstobe a Member of
Parliament. Article 102 of the Constitution of India refers
{0 disqualifications for micmbership of cither house
ef Pyrfiament. Relevant portion of Article 102(1){a) reads
as under i(— |

“102(1) A person shall be disqualified for
being chasen as, and for being, a member of cither

House of Parliament—if he haldsswy . . . Office of

profit under he Governmeni of Indin or the

Government of any State, other than an office

declared by Parliament by law notto disqualify ils

holder.” |

Part VI jof Chapter 11 of 1951 Act deal with
presentation of election petitions. Section 80 envisages
that no election shall be called in question except by way
of election pelition presented in accordance with the
provisions of tHis Part. Section 81-A of 1951 Act provides
that High Coutt having jprisdiction shall try an election
petition. Section 81 of 1951 Act Proyides that ¢lection can
be called in question on the basis of grounds as specified

- in Sections 100 and 101 of the 1951 Act by any candidate

to that election er by any elector. It also envisages that
election petition is required to be filed within 45 daysfrom
the date of ejection of a returned candidate. It also
enumerates copdifions which are ngcessary to be fulfilled
at the time of filing of an election petition, Section 82 fays
down as to whe are the persons, necessary (o be impleaded
as respondents in nn election petition. Section 83 of the
1951 Act deais with contents of an eiection petition. which
reads as undet .—

~83. Coiitents of petition.—(1) An elcction pelition—

(&) sifail conmtain a concise slatement of the
material facts on whick the petitioner, relies.
(b) shall sel forth full particulars of any corrupt

piactice that the petitioner alleges. including
a:}’ full a statement as possible of the names of
the parties aileged to have co mmitted such °
cq')ml,ptpmclice and the date and place of the
c?mmissinu of each suci practice: and

(©) shallbe signed by the petitionerand verified
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in the manner laid down in the Code of Civil
Procedure, 1908 for the verification of
pleadings:

{Provided that where the petitioner alleges any
corrupt practice, the petition shall also be
accompanied by an affidavit in the prescribed
form in support of the allegation of such
corrupt practice and the particulars, thereof )

(2)  Any schedule or annexure to the petition shall

also be signed by the petitioner and verified
in the same manner as the petition.”

Section 84 of 1951 Act discloses the relief which can
be claimed by a petitioner. Section 87 clearly envisages
that every election petition shall be tried by the High
Court as nearly as may be in accordance with the
procedure applicable under the Code of Civil Procedure,
1908 for the trial of suits. It also envisages that provisions
of Indian Evidence Act, 1872, shall subject to the
provisions of 1951 Actbe deemed to apply in all respects
to trial of an election petition. Section 100 of 1951 Actlays
down the grounds on the basis of which an election of a
returned cgndldatc can be challenged and declared to be
void. Relevant provisions of this Section read as under:—

=100, Grounds for declaring election to be
void.—(1) Subject to the provisions of sub-
section (2) if (the High Court ) is of opinion

(a) XX X XXX XXX
(b) XHX XXX XXX
(c) that any nommauon has been improperly
r¢jected;”
XK KX K RAX

The High Court shall declare the election of
the returned candidate to be void.

KK

Section 1t}1 of 1951 Act envisages the grounds on
which a candidate other than returned candidate may be
declared to have been elected. Other provisions are not
relevant for disposal of this election petition and as such
nced not be referred.

Rule 16 of 1958 Rulesrelating to death-cum-retirement
benefits of Members of service, to which petitioner
belongs, envisages that a member of the Service may, after
giving at lcast three months previous notice in writing, to
the State Government concerned, retire from service on
the date on which such member completes thirty years of
qualifying service on the date on which such member
attains fifty years age or on any date thereafter. Sub-rule
(2) of Rule 16 of 1958 Rules reads as under:—

*(2) A member of the Service may, after giving at
least three months previous notice in writing, to
the State Government concerned, retire from
service on the date on which such member
completes thirty years of qualifying service on
the date on which such member, attains fifty vears
age or on any date thereafter to be specified in
the notice :

Provided that no member of the Service under
suspension shall retire from service except with
the specific approval of the State Government
concerned. (2-A) A member of the service may,
after giving three months previous notice in

writing to the the State Government concerhed.
retire from service on the date on which he
completes 20 years of qualifying service or any
day thercafter to be specified in the notice:
Provided that a notice of retirement given by a
member of the service shall require acceptance
by the State Government concemed if the date of
retirement on the expiry of the period of notice
would be earlier than the date on which the
member of the Service could have retired from
service under sub-rule (2)”.

Rule 3 of 1960 Rules lays down that in case of unduc
hardship regarding application and conditions of service,
Central Govemment may relax requirement of the Rutles or
Regulations as the case may be. Sub Rule (ii) of Rule 3 of
1960 Rules reads as under:— '

3. Power to relax rules and regulations in cettain
cases.—Where the Central Government is
satisfied that the operation of

(i) any rule made or deemned to have been made
under the All India Services Act 1951 (61 of
1951),0r

(ii) any regulation made under any such rule,
regulating the conditions of service of persons
appointed 1o an All India Service causes undue
hardship in any particular case, it may, by order,
dispense with or rclax the requirements of that
rule or regulation, as the case may be, to such
extent and subject to such cxceptions and
conditions as it may consider ncccssary for
dealing with the cuase in a just and equitable
manner.”

By now it is an cstablished law by plethora of

judgments of Hon’ble Suprcme Court that to succeed in

an election petition, the petitioner is supposed to statc
all the material lacts, i.c. facts which, if cstablished,
would give to the petitioner the relief, which he is
secking. These material facts should be such thiat in casc
respondent has not put up appearance, the Court could
have been in a position to give a verdict in favoeur of
election petitioner. It is also cstablished law that unless
election petition discloses a complete canse of action on
the basis of material Facts, it cannot proceed furthgr. It
is also known by now that at this stage, Court is required
to examine election petition without looking into written
statement or denial by respondents and the Court can
rcject the petition, if it docs not disclose a cause of
action. As such the Court at this stage is supposed to
look into election petition only and nothing else. 1t is
also an established law that no amount of evidence can
cure basic defect in the pleading. In this case, allegation
of respondents is that since petitioner has failed to state
material facts regarding acceptance of his voluntary.
resignation by competent authority, no relief can be
granted to him.

To see whether petitioner has disclose material
facts and clection petition constitutes a complete eause
of action, it is necessary to look into the averinents made
by the petitioner in this clection petition. Relevant
paragraphs No. 3 to 7 of clection petition rcad as
undcr,—

=3, THAT the petitioner, who belong,ed to
Indian Administrative Service and had put in
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about 40 years of Government service and was
aged 59-1/2 years and, thus, fully eligible to seek
voluntary retirement, applied for the same
through proper channels on 13th March, 2002,
with 2 request to waive of the condition of
notice period and sought that he be retired
forthwith with effect from 13th March, 2002
afternoon and also relinquished the charge.
The petitioner was, therefore, no longer holding
any office of profit with the Government and
was, thus fully cligible to seek election to the
council of States (Rajya Sabha). This request
of the petitioner was duly received by Secretary
to Government of India, Ministry of Personnel,
Public Grievances & Pensions, Department of
Personnel and Training, New Delhi (hercinafter
cailed the “ APPOINTING AUTHORITY”) and in
the office of the Chief Secretary to Government
of Harvana, Chandigarh and the petitioner
relinquished the charge of the office of O.8.D
Land Use Board, Haryana, Chandigarh, in the
aftermoon of 13th March, 2002, and information
to this effect was also given to Appointing
Authority and Chief Secretary to Government
of Haryana, Chandigarh.

4. THAT it may be stated here that Smt. Kamla
Sangwan wife of the petitioner was suffering
fromt various ailments including chronic Renal
Failure, Tubercular Gencralized
Lymphadenopathy, Left Tubercular Optic
Neuritis and remained indoor patient in Batra
Hospital and Medical Research Centre, New
Delhi, during the period September 2001 to
February 2002 for 80 days and was almost bed
ridden ever after having been discharged from
the hospital. She required personal care at
home. it may also be stated here that to look
after his wife, the petitioner remained on earmed
leave during the period commencing from 10th
September, 2001, to 22nd February, 2002, for a
total period of 103 days and it was due to this
and other personal reasons that the petitioner
was prompted o seek voluntary retirement and
had also requested for waiving the period of
notice. It may also be stated here that the
petitioner was otherwise also going to super-
annuate on 3 1st October, 2002,

5. THAT the petitioner was, thus fully eligible
to scek election to the Council of States from
the State of Haryana as he was no longer
holding any office under the Government
having voluntary retired on i3th March, 2002.
The petitioner submitted his nomination papers
to the Returning Officer duly proposed by a
requisite number of the members of the
Legislative Assembly. It may be stated here
than the members of the Harvana Vidhan Sabha
constitute the Electoral college for election of
{he members to the Council of States.

6. THAT at the time of scrutiny, the petitioner
was present and not only brought to the notice
of the Returning Officer the relevant provisions
of the Rules pertaining to veluntary retirement

and other conditions of service but also cited a
judgment of the Apex Court Rgported (2000) 7
SCC 390 but the Returning Officer in total
disregard of the All India Services Death-cum-
Retiremént Rules, 1958, the All India Services
(Condit%ms of Service Residuary Matters)
Rules, 1960, Fundamental Rules of 1922 and
ruling of the Apex Court held that the service
of threg months notice was a mandatory
condition and since the peried of notice had not
e petitioner shall be deemed to be in
ent service and, consequently rejected
_ atjon papers of the petitioner holding
him to Ye disqualified within the meaning of
2 (1)(2) of the Constitution of India. It
may be Ftated here that the All India Services
(Conditions of Service Residuary Matters)
Rules, 1960, specifically provide for the power
of the Jentral Government to make rules and
regulations for matters pertaining to the
conditiops of service and also bestow power on
the Government to dispense with or relax the
requireiment of any rule oz regulation.
Fundamental Rutes, which are applicable to all
the civi! servants also specifically provide for
power pf the Government to waive three
months|notice . The Returning Officer also
ignored!all these provisions.

7. THAT the petitioner, as submitted above,
was fulliy eligible and his nomination paper has
been improperly rejected by the Returning
Officer.”

It is evideigtl from the reading of above mentioned

paragraphs of dlection petition that petitioner was a
Member of Indign Administrative Service. He had put in
about fourty yedrs of Service and was aged about 594
years. He sent |his request for voluntary retirement
through letter dated March 13, 2002, addressed to the
Secretary to Government of india, Ministry of Personnel
at New Delhi. He also relinquished his charge on March
13, 2002 (A.N.) and intimated that fact to the Chief
Secretary to Government of Haryana, Chandigarh. vide
letter dated Mardh 13, 2002. He then filed his nomination
papers, which v ere rejected by the Retumning Officer on
March 15, 200. He claimed that he was eligible to
contest electi:E to Rajva Sabha having voluntarily
retired from seryice dn March 13, 2002. Order passed by
the Returning Qfficer has not been placed on record.
However, it is apparent from the averments as mentioned
above that his pomination papers were reiected by the
Returning Offi¢er on the ground that since period of
three months’ riotice had not then expired. he would be
deemed to be i service and was not eligible to comest
in view of theiprovisions of Article 102(1)(a) of the
Constitution ofjIndia.

Now it isjto be seen whether on (he basis of these
averments along, without looking into written statement.
any relief cantie given to the petitioner. As per provistons
of Articte 102 (1)(a) of the Constitution of India. to hold an
office of profit inder the Govemment, is a disqualification
to contest election to Rajva Sabha. It is not coming out
from the records as to whether petitioner was not holding
office of profit with the Government on the daie of
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scrutiny? Whether by mere forwarding his voluntary
retirement letter, he ceases to be a Government servant?
Certain facts which are material, are not coming out from
the pleadings. Petitioner has not disclosed as to when his
letter dated March 13, 2002 seeking voluntary retirement
wasreceived by the competent authority at Delhi? Whether
his request for voluntary retirement was accepted or not?
If accepted, on which date? Petitioner has also failed to
disclose a material fact as to whether his request for
relaxation qua mandatory provision of three months’ notice
period was accepted by the competent authority or not? A
conjoint reading of Rule 16(2) of 1958 Rules and Rule 3 (ii)
of 1960 Rules (upon these Rules reliance was placed by the
petitioner before the Retuming Officer and before this Court
also) clearly indicates that for a Member of Service, to get

voluntary retirement, it is mandatory to give at least three -

months’ prior notice in writing after he had attained other
requisite qualifications to retire, voluntarily. That condition
can be relaxed in case undue hardship is shown in a
particular case. It is apparent from the letter dated
March 13,2002 that after asking for voluntary retirement
due to compelling circumstance petitioner had made 2
request to waive of condition of notice period. Relevant
portion of the letter reads as under—
“l1am due for retirement on 31-10-2002, but due to
certain compelling personal circumstances, [ am
unable to continue in service any longer. I,
therefore, seck voluntary retirement forthwith from
lodayi.e. 13-3-2002 AN,
You are requested to waive off the condition fornotice
period and accept my request for voluntary to retirement.”

A bare reading of contents of above mentioned letter .

indicates no undue hardship. Under these circumstances,
tt cannot be presumed that competent authority was bound
10 accept his letter of voluntary resignation. From the
pleadings of the election petition, it is not coming out as to
what was the undue hardship on the basis of which
petitioner had claimed relaxation of three months’
mandatory period qua notice before voluntary retirement.

Since material facts, referred to above. were not
disclosed in the election petition, this Court feels that
necessary relief cannot be given to the petitioner. There is
avacuum. Petitioner, after contending that he had tendered
his resignation and asked for relaxation of Rules regarding
three months™ notice period, has not made any further
averment whether infact that request was allowed and
resignation was accepted? If so. on which date? Unless
that comes out from the records, petitioner cannot be
presumed to be cligible ta coftestalection as on the date
of scruliny. ST ST BT

Their Lordships of the Supreme Court, after
discussing various judgments on the subject, in Hari
Shanker Jain versus Sonia Gandhi. 2001) 8 Supreme Court
Cases 233. in paragraphs 23 and 24 opined as under:—

=23, Section 83(1)(a) of RPA, 195} mandates that
an election petition shall contain a concisé
statement of the materia! facts on which the
petitioner relies. By a series of decisions of this
Court. it is well settied that the material facts
required to be stated are those facts which canbe
considered as materials supparting the allegations
made. In other words, they must be such facts as

= —

would a basis for the allegations made in the
petition and would constitute the cause of action
as understood in the Code of Civil Procedute,
1908. The expression “cause of action” has been
compendiously defined to- mean every fact which
it would be necessary the plaintiff to-prove, if
traversed, in order to support his right to the
Jjudgment of court. Omission of a single material
fact leads to an incomplete cause of action and
the statement of claim becomes bad. The function
of the party is to present as full a picture of the
cause of action with such further information in
detail as to make the opposite party understand

- the case he will have to meet. [See Samant N.

Balkrishna v. George Fernandez, (1969) 3 SCC
238: (1969)3 SCR 603, Jitender Bahadur Singhw.
Krishna Behari, (1969) 2 SCC 433}. Merely quoting
the words of the section like chanting of a mantra
doesnot amount to stating material facts, Material
facts would include positive statement of facts as
also positive averment of a negative fact, if
necessary. In V.S. Achuthanandan v. P.J, Francis.
(1999) 3 SCC 737, this Court has held, ona
conspectus of a series of decisions of this Count,
that material facts are such preliminary facts which
must be proved at the trial by 4 party to establish
existence of a cause of action. Egjlure to plead
“material facts” is fatal to the ebection petition
and no amendment of the pleadings is permissible

~ tointroduce such material facts after the time limit
prescribed for filing the election petition.
24. ltis the duty of the court to examine the
petition imrespective of any written statement or
denial and reject the petition if it does not disclose
a cause of action. To enable a Court to reject a
plaint on the ground that it does not disclose a
cause of action, it should look at the plaint and
nothing else. Courts have always for owned upop
vague pleadings, which leave a wide scope o
adduce any evidence. No amount of evidence can
cure basic defect in the pleadings.”

It is clear from leading of pleadings in this case that
the election petition lacks in disclosing material fact. An
election petition is based upon rights, which are purely
creature of a statute and if statute requires a particular
thing to be done in a particular manner and if any provision
of the statute is mandatory. Court cannot exercise any power
to waive non-compliance of the same. Section 83 (1 )a)
1951 Act mandates that an election petition shall contain ‘
concise statement of material facts, on which petitioney
relies. In this case, this Court feels that petitioner has failed
to comply with above mentioned provisions of the Statute;,
whichhavebeen held to be mandatory by their Lordship$
of the Supreme Court in Shri Udhav Singh versus
Mathav Rao Scindia. (1977) t Supreme Court Cases 511. In
that judgment, their Lordship of the Supreme Court after
referring to the provisions of Section 83 of the 195! Actin
paragraphs No. 41 and 42 opined as under;:— ‘

- “4]1. Like the Code of Civil Procedure, this section
also envisages a distinction between “material
facts” and *material particulars”. Clause (a) of Sub-
section (1) carresponds to Order 6, Rule 2, while
clause (b) is analogous to Order 6, Rules 4 and 6
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of the Code. The distinction between “material
facts™ and “material particulars” is important
because different consequences may flow froma
deficiency of such facts or particulars in the
pleading. Failure to plead evena single material
fact leads to an incomplete cause of action and
incomplete allegations of such a charge are liable
to be struck off under Order 6 Rule 16, Code of
Civil Procedure. If the petition is based solely on
those allegations, which suffer fromJack of material
facts, the petition is liable to be summarily rejected
for want of a cause of action. In the case of a
petition suffering from a deficiency of material
Particulars, the court hasa discretionto allow the
petitioner to supply the required particulars even
after the expiry of limitation. i

42, All the primary facts, which must be provedat
the trial by a party to establish the existenceof a
cause of action or his defence, are “ material facts™.
In the context of a charge of corrupt practice,
-material facts” would mean all the basic facts
constituting the ingredients of the particular
corrupt practice alleged, which the petitioner is
bound fo substantiate before he can succeed on
that charge. Whether in an election petition, &
particular fact is material o not, and as such
required to be pleaded is a question which
depends on the nature of the charge levelled, the
ground relied upon and the special circumstances
of the case. In short, all those facts which are
essential to clothe the petitioner with a complete
cause of action, are “material facts” which must
be pleaded and failure to plead even a single
material fact amounts to disobedience of the
mandaic of Section 83(1 )(a).”

The contention of Shri 8.C. Kapoor, Senior
Advocate. that the petitioner was eligible to contest the
clection. in dispute. and he bad disclosed all material facts
in his election petition on the basis of which relief claimed
can be_given to him is devoid of any force. As has been
discusded in the earlier parts of this judgment, this election
petition lacks in disclosing material facts. Reliance by Shri
Kapoor on Arun Kumar Bose’s case (Supra) and Ashwani
Kumar's case (Supra) is not justified. In those cases, their
ordships of the Supreme Court found it, as a matter of
fact. that election petition does disclose material facts and
complete cause of action, on the basis of which relief, in
{he absence of any opposition, could have been granted
to the petitioner therein. With due respect, ratio of above-
mentioned judgments is not applicable to the facts of this
case. Similarly. judgment of their Lordships of the Supreme
Coun in Mahendra Pal’s case (Supra) rather supports the
case of the respondents. In that judgment their Lordships
of the Supreme Court opined that failure to implead evena
single material fact leads to an incomplete cause of action
and incomplete allegation of such a charge are liable tobe
struck off under Order VI Rule 16 of the Code of Civil
Proccdure. In D. Ramachandran’s case (supra), their
Lordships of the Supreme Court found, as 4 matter of fact,
that some of the allegations in that election petition were

bereft of material frcts and did not disclose a cause of
action, Their Lordships opined that averments in the
election petition coyld not be dissected into several parts
and it was not permjssible to look into whether each part
disclosed a completé cause of action or not. This is not the
situation in the case jn hand. Ashas been discussed earlier,
even if averments nfade in the petition are presumed to be
cotrect without looking into written-statemerit, relief prayed
for can not be granted to the petitioner.

After arriving at above conclusion, whether js it
justified to proceed further and record evidence in this
election petition or fo dismiss it at this stage, is a question,
to be deliberated and answered. Their Lordships of the
Supreme Court in Shri Udhav Singh’s case (supra) opined
that failure to plead even a single material fact leads to an
incomplete cause of action and incomplete allegations of
sucha charge are liable to be struck off To the same effect
is the opinion exptessed in Azhar Hussain versus Rajiv
Gandhi. ATR 1986!Supreme Court 1253, in which it was
opined that ‘the conjtention that even if the election petition
is'liable to be dismissed ultimately it should be so dismissed
only after recording evidence and not at the threshold is
thoroughly  mjisconceived and  untenable
argument.” it was plso opined that if the facts of the case
and law so require, the controversy in election petition is
requitted to be setfat rest ai the earliest.”

In this case, |petitioner has failed to aver and plead
that his resignation was accepted by the compeient
authority before the date of scrutiny and his prayer to
waive off notice period of three months before secking
voluntary retirement was actually accepted. Even during
arguments, no ordgr accepting the request of petitioner for
voluntary retiremgnt was placed on record. Non-disclosure
of above-mentiorled material fact goes to the root of the
case and as per ¢stablished practice, it canfiot even be
allowed to be rectified eved by allowing the petitioner to
amend his petitioh. In the absence of disclosure of above
inentioned materfal facts, petitioner cannot be deemed to
be eligible to comtest election and shall be presumed to
have suffered dispualification as envisaged under Article
102, Sub-section|(1) of the Constitution of India, i.e., he
was holding an office of profit under the Government as on
the relevant date. This Court feels that allowing the
petitioner to leadjevidence in support of his petition will be
a futile exercise. This Election Petition, in view of the facts
of the case, is bojnd to fail even after that.

In view of ratio of judgments mentioned above and
facts of the case, issue No. 118 decided in favour of
respondents and against the petitioner. Conscquently,
election petition fails and the same is dismissed with no
order as 1o COStS.

January 30, 2003
| JASBIR SINGH, JUDGE
[No. 82/CS-HR/27/2002/2003]
By Order,
SHARAN PAL SINGH, Secy.
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