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[ParT II--SEc. 3()]

CABINET SECRETARIAT
New Delhi, the S5th April, 2004
8.0. 908.-—In exercise of the powers conferred by

Sub-section (1) of Section 5 read with Section 6 of the

Deihi Special Police Establishment Act, 1946 {Act No. 25 of

1946), the Central Government with the consent ofthe State

Government of Karnataka vide Notification No. HD 283
PCR 2003 dated 24-2-2004, hereby extends the powers and
jurisdiction of the members of the Delhi Special Police
Establishment to the whole of the State of Karnataka for
investigation of criminal case RC. 2(E)2003-CBI-BS& FC,
Chennai, registered against (1) Shri Mannulal Agarwal,
Managing Director of M/s. Airen Comptrax Towers (Private)
Limited, Dothapally Village, R R. District, Andhra Pradesh
and M/s. Airen Sieels Limited, Ameerpet, Hyderabad (2)

Shri Ritesh Agarwal, Promoter of M/s. Airen Comptrax -

Towers (Private) Limited and M/s. Airen Steels Limited 3
Smt. Sashi Agarwal, Managing Director of M/s. Shakthi
Stecls Limited, Ameerpet, Hyderabad (4) Shri Amit Agarwal,
Promoter of M/s Airen Steels Limited (5) M/s. Airen
Comptrax Towers {Private) Limited, Sy. No. 29, Dothapally
Village, R.R. District, Andhra Pradesh (6) M/s. Airen Steels
Limited. Ameerpet, Hyderabad (7) M/s. Shakthi Steels
Limited Ameerpet, Hyderabad (8) Shri M.S. Sundraswaran,
the then Branch Manager, Oriental Bank of Commerce,
Ameerpet Branch, Hyderabad and (9) Shri Kanwaljeet Singh,
the then Regional Manager, Oriental Bank of Commerce,
Regional Office, Hyderabad and any other public servants
or persons under section 120-B read with 409, 420, 467,468
and 471 of the Indian Penal Code, 1860 (ActNo. 45of 1860)
and section 13(2) read with 13(I)(d) of Prevention of
Corruption Act, 1988 (Act No. 49 of 1988) and attempts,
abetments and conspiracy in relation to or in connection
with one or more of the offence mentioned above and any
other offence and offences commited in the course of the
same transaclion or arising out of the same facts.

[No, 22872 1/2004-DSPE]
SHUBHA THAKUR, Under Secy.
7 feweh, 6 ander, 2004

. 3T 909.--%@@@11&@?%3%11 '
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Y, TS ¥R 77 () Favm ) st €. 3456873
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[Fo 228/51/2003-Fogaottode ]

~ NewDelhj, the 6th April, 2004
5.0. 909.— Inexercise of the powers conferred by
Sub-section (1) of -Section 5 read with Section 6 of the

‘Delhi Special Police Establishment Act, 1946 {Act No.25 of

1946), the Central Government with the consent of the
Government of Kerala Home (7) Department vide Notifica-
tion No. 34568/J2/2003/Home dated 28th June, 2003, hereby
extends the powers and jurisdiction of the members of the
Delhi Special Police Establishment to the whole State of

. Kerala for investigation of the offences punishable under

Sections 454, 380 and 461 of the Indian Penal Code, 1860
(ActNo. 45 of 1860) in Crime No. 186/2002 of Hemambika
Nagar Police Station, Palakkad renumbered as Crime No.
431/CR/PKD/02 of CB-CID, Palakkad and attempts,
abetments and conspiracies in relation to or in connection
with one or more the offences mentioned above and other
offence committed in the dburse of the same transaction or

arising out of the same facts.

[No. 228/61/2003-DSPE]
SHUBHA THAKUR, Under Secy.
= fiwell, 6 s, 2004
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* [Ho 228/24/2004-Fow@oiod0 |
A4 A, 9T B

New Delhi, the 6th April, 2004
8.0. 910.— In exercise of the powers conferred by
Sub-section (1) of Section 5 read with Section & of the
Dethi Special Police Establishment Act, 1946 (Act No. 25 of
1946), the Central Government with the consent of State
Government of Karnataka vide Notification No. HD 1 PCR
2004 dated 3-3-2004, hereby extends the powers and
Jurisdiction of the members of the Delhi Special Police
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Establishment to whole of the State of Karnataka for
investigation of offences punishable under section 13(2)

read with 13(1)(e) of Prevention of Corruption Act, 1988 :

(Act No. 49 of 1988) in RC. 10(A)/2002(R) against Shri
Shanker Kumar Agarwal, Materials Manager, CCL, Ranchi

and any other public servant or person in relation to, or in.

connection with the said offences, and any other offences
committed in the course of the same transaction arising
- put of the same facts.

[No. 228/24/2004-DSPE]
SHUBHA THAKUR, Under Secy.
{ Trora faam)
AT FAE
7§ feweh, 23 wrd, 2004
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-1 (mm=-1)]
v Tqeen, P (st -0

MINISTRY OF FINANCE
(Department of Revenue)
CENTRAL BOARD OF DIRECT TAXES
New Dethi, the 23rd March, 2004
8. 0. 911,—ltis notified for general information that
the enterprise/undertaking, listed at para (3) below hasbeen
approved by the Central Government for the purpose of
Section 10{23G) of the Income-tax Act, 1961, mdwnhmle
28 of the Income-tax Rules, 1962 with effect from the Asstt.
Year 2002-2003.
2. The approval is subject to the conditions that—
() the enterprise/undertaking will conform to and
comply with the provisions of Section 10(23G)
of the Income-tax Act, 1961, read with rle 2E
of the Income-tax Rules, 1962;
@) the Central Government shall withdraw this
approval if the enterprise/undertaking :—
(a) ceases to carry on the eligible business as
defmed in Explanation (b} to Rule 2E of L.T.
Rules, 1962; or

(b) fails to maintain books of account and get
such accounts audited by an accountant as
required by sub-rule (6) of rule 2E of the |
Income-tax Rules, 1962; or

(¢} fails to furnish the audit report-as requlred
by sub-rule (6) of rule 2E of the Income-tax |.
Rules, 1962. B

. 3. The enterpriselundertaking approved is—
- M/sPPN Power Generating Company Limited, |
111 Floor, Jhaver Plaza, I-A, Nungambakkam
High Road, Chennai-600034 for their 330.5 MW
Combined Cycle Gas Turbine Power Project at
Pillaiperumalnallur in Tamil Nadu.
- {F.No. 205/98/1999—[’I‘A-Il) (Vol 1) -
[Notification No. 115/2004/F.No. 205/98/1999—
TTA-II(Vel. 1)]
- SANGEETA GUPTA, Director (ITA.IT)
H I Y SN i Hraierd
| HEY, 24 W, 2004
W, /2004~ Y& (A3 )
AW, - §12.—r Yo srfufam, 1962 (1962 W
52) HRE9 S WRY TR, fira e, ores feram, 7§
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¥ W wfew, 20 We9 vhRE @ T e g A
afireg T3 ¥, Y foven, AR awerw F AFAE
faETea) A i @pn geek s, 1962 (1962 1 52
3 sef T whr P e e g o
ifira #Tm £ |
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[ParT H~_—-SE.C. 3]

OFFICE OF THE COMMISSIONER OF CENTRAL -
EXCISE
Madurai, the 24th March, 2004
No. 01/2004-CUSTOMS (NT)
S.0. 912.—In exercise of the powers conferred on
me under Section 9 of Customs Act, 1962 {52 of 1962) read
with Notification No. 33/94 Customs (NT) dated }-7-94 of

the Government of India, Ministry of Finance, Department -

of Revenue, New Delhi, I hereby declare “THERKUTHERU
ANDNARASINGAMPATTI VILLAGE, MELUR TALUK,
MADURAI DISTRICT” in the Stat¢ of Tamilnadu tobe a
warchousing station under the Customs Act, 1962 (52 of
1962) for the purpose of setting up of 100% Export Oriented
Undertakings. '

[F. C. No. IV/16/23/2004-Tech.]
M. SURESH, Commissioner

FH IS F[oT YUt 11 3 ST T e

o, 26 WY, 2004

HEA : 6/2003 H=A I e (WA EHF)
FLAM. 913.— YRA UK, f59 aon St w1 oo,
T fawm, =% faewtt gra faAiE 1-7-1994 =t it =it
srfirg= e 33/94-¥r Yo (A ;W) ¥ o= 7@

Te9 ARl W wrifem w0 gy ¥, ©Ow aROWR,

AT, FE IO Yok qOr 111 SR, YO quEr
ORI T 3 -3 SHae, aws-merd, fren -
411042 < <A Yo STfrEm, 1962 (1962 %1 52) %1 9
9 % T4 a1 100% Frarerah gfve corn By, AorEfi

VYA ¥ ¥ wifyq Fw )
(1. &, o 97 - (30)/404/2 W4 ]
To THo Ao AT, YW

OFFICE OF THE COMMISSIONER OF CENTRAL
EXCISE, PUNE-III
Pune, the 26th March, 2004
No. 6/2003-C.E. (NT)
5.0. 913.—In exercise of the powers conferred on
me by the Notification No. 33/94-Cus (N.T.), dated I-7-
1994, of the Governmient of India, Ministry of Finance and
Company Affairs, Department of Revenue, I, A.S.R. Nair,
the Commissioner of Central Excise Pune-III
Commissionerate, Pune, hereby declare Village : Kasar
Amboli, Taluka : Mulshi, Dist, Pune-4 11042, in the state of
Maharashtra to be warehousing station under Section-9 of
the Customs Act, 1962 (52 of 1962}, for setting up 100%
EO.Us

{F. No. VGN(30)/404/TA/4]
A_S.R. NAIR, Commissioner

¢ oo, 26 A4, 2004
(3TTEHT)
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New Delhi, the 26thMarch, 2004
(INCOMETAX)

S. 0. 914,—It is hereby. notified for general
information that the organisation mentioned below has
been approved by the Central Government for the period
mentioned below, for the purpose of clause (ii) of Sub-
section (1) of Section 35 of the Income tax Act, 1961, read
with Rule 6 of the Income-tax Rules, 1962 under the category
“Institution” subject to the following conditions :—

@ Theorganization shall maintain separate books
of accounts for its research activities;

() The notified organization shall furnish the

. Annual Return of its scientific research

activities to the Secretary, Department of
Scientific & Industrial Research, “Technology
Bhawan', New Mchrauli_ Road, New Delhi-

- 110016 forsvayﬁnancialygaronorbeforeS'lst
May of each year ;

* Gii) The notified organizatien shall submit, on
behalf of the Central Government, 10 (a) the
Director General of Income-tax (Exemptions),
10 Middleton Row, SthFloar, Calcutta-700071,
(b) the Secretary, Department of Scientific &
Industrial Research, and (€) the Commissioner
of Income-tax/Director of Income-tax
(Exemptions) having jurisdiction aver the
organisation, on or before the 31st October each
year, a copy of its andited Annual Accounts
and also a copy of audited Income &
Expenditure account in respect of its research
activities for which exemption was granted
under Sub-Section (1) of Section 35 of Income
tax Act, 1961 in addition to the return of Income
tax to the designated Assessing Officer.

S.No. Name of the organisation Period for
approved which.
notification
is effective
1 Ms. Institute of Kidney Diseases 14-2001t0
and Research Centre, 31-3-2004
B. ). Medical College &
Civil Hospital Campus,
Ahmedabad-380016

Potes:—(i)
organization categorized as “Association”.

@) - The notified organization is advised to

apply in triplicates as well in advance for

futhes renewal ofthe approval, to the Central

Government through the Commissionet of
Incomc-taxlDirector of lncome-tax
(Exemptions) having jurisdiction. Three

copies of the application for renewal of

approval should also be sent directly tothe
Secretary, Department of Scientific and
1industrial Research.
[Notification No: 120/2004/F.No. 203/74/2002-TTA.IT)
SANGEETAGUPTA, Director (ITA.I)

Condition (i) above will not apply 1o the

¢ T, 26 ¥TH, 2004
( 3TTHT)
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[Parr II—Sec, 3Gi))

AT X F} o whrai afe, dytrr ok
SIS STgaam Rty i syoft ity
[ stfrgerrse 1222004/ R0t 203/69/2003~A798R Fo-11 |
St e, Frrs (s fro-11)
New Delhi, the 26th, March, 2004

(INCOME TAX) .

S. 0. 915.—1It is hereby notified for general
information that the organisation mentioned below has
been approved by the Central Government for the period
mentioned below, for the purpose of clause (ii) of Sub-
section (1) of Section 35 ofthelnoome—laxAct, 1961, read
withRule 6 of the Income-tax Rules, 1962 under the category

“Association” subject to the following conditions :—

() The notified organization shall maintain
separate books of accounts for its research
activities;

(i) The notified organization shall fornish. the
Annual Return of its scientific research
activities to the Secretary, Department of
Scientific & Industrial Research, “Technology
Bhawan’, New Mehrauli Road, New Delhi-
110016forevexyﬁnancialyearonorbefore3lst
May of each year;

@i) The notified organization shall submit, on
behalf of the Central Government, to (a) the
Director General of Income-tax (Exemptions),
10 Middleton Row, 5thFloor, Calcutta-70007 1,
(b) the Secretary, Department of Scientific &
Industrial Research, and (c) the Commissioner
of Income-tax/Director of Income-tax
{(Exemptions} having jurisdiction over the
organisation, on or before the 3 st October each
year, a copy of its audited Annual Accounts
and also a copy of audited Income &
Expenditure account in respect of its research
activities for which exemption was gtanted
under Sub-section (1) of Section 35 of Income-
tax Act, I961inaddiu‘ontotheretumoﬂnconw-
tax to the designated Assessing Officer.

S.No. Name of the organisation _ . Period for
approved which
notification
is effective
I M/s. Aspee Agricultural * 14-2002 10
Research & Development 3132005

Foundation, Aspee House,
P.O. BoxNo. 7602, B.J. Patel
Road, Opp.S.N.D. T,
Mahila College, Near Liberty
Garden, Malad (West),
Mumbai-400064
Notes— () Condition (i) above will not apply to the
organization categorized as “Association”.
(i) The notified organization is advised to apply
in triplicates as well in advance for futher

N L L] P NI R RTE T

renewal of the approval, to the Central
Government

through the Commissioner of

Income tax/Director of Income tax

ions) having jurisdicti ion. Three copies
of the application for renewal of approval
shoulqlplsobesemdirectlytotheSecl-etangr,
Department of Scientific and Industrial
Research. ’
[Notification No. 22/2004/F.No. 203/69/2003-ITA.IT}
SANGEETA(HJP’I‘A,Direaor(H‘AII}
¢ fieeh, 26 wrd, 2004
()
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[ stfirger o 123/2004/ oo 203/1 147200337 Fo-11
it Tran, Fker (AR fro-1D)

" New Delhi, the 26th, March, 2004
(INCOMETAX)

S. 0. 916.—It is hereby notified for general
information that the organisation mentioned below has

with Rule 6 of the Income tax Rules, 1962 under the category
“Institution” subject to the following conditions :—
@ The organization shall maintain separate books
of accounts for its research activities;

K ThenoﬁﬁedlnsﬁwﬁonshallfmnishtheAnmlal
Return of its scientific research activities to the
Secretary, Department of Scientific & Industrial
Research, “Technology Bhawan’, New Mehranli
Road, New Delhi<1 10016 for every financial year
on or before 31st May of each year,

(i) Thenotified Institution shall submit, onbehalf
of the Central Government, to (3) the Director
General of Income 1ax (Exemptions), 10
Middleton Row, 5th Floor, Calcutta-700071, (b)
the Secretary, Department of Scientific &
Industrial Research, and (c) the Commissioner
of Income tax/Director of Income tax
(Exemptions) having jurisdiction over the
organis&lion,bnorbeforetlwﬂst()ctobermh
year, a copy of its andited Annual Accounts
and also a copy of audited Income &
Expenditure account in respect of its
activities for which exemption was granted
under Sub-section (1) of Section 35 of Income

man,l%lmaddiﬁonmtlleremrnofIncomﬂ

tax 1o the designated assessing officer.

S.No. Name of the organisation Period for
approved which
ofification
is effective
1 Tuberculosis Research Centre, 1-4-2002 to
C/o K.J. Mehta T.B. Hospital, 31-3-2005

. Amargadh-364210, Distt.
Bhavnagar, Gujarat State
Notesi— @ Condition (i) above will mot apply tothe
organization categorized as “Institution”.
(i) The notified Institution is advised to apply in

triplicatesaswellinad\mmeforﬁlﬂm
of the approval, to the Central
the Commissioner of Income
Directar of Income tax (Exemptions)
jurisdiction. Three copies of the application
for renewal of apptroval shonld also be
directly to the Secretary, Department of

Scientific and Industrial Research.
{Notification No. 123/2004/F No. 203/114/2003-1TA.I]
SANGEETA GUPTA, Director (ITA-)
¢ faee, 26 W, 2004
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[ AT Ho 121/2004/%FcTo 203/ 02/2002-37r3R fo-11]

riten 7, ek (St fo-11)

New Delhi, the 26th, March, 2004

(INCOME TAX)

5. 0. 917.——1t is hereby notified for general
information that the organisation mentioned belew has
been approved by the Central Government for the period
mentioned below, for the purpose of clause (it) of Sub-
section (1) of Section 35 of the Income tax Act, 1961 read
with Rule 6 of the Income tax Rules, 1962 under the category
“Association” subject to the following conditions :—

{) Theorganization shall maintain separate books
of accounts for its research activities:

(i) The notified Association shall furnish the
Annual Return of its scientific research
activities to the Secretary, Department of
Scientific & Industrial Research, “Technology

" Bhawan’, New Mehrauli Road, New Delhi-
110016 for every financial year on or before 3 1st
May of each year;

(1) The notified Association shail submit, on behalf
of the Central Government, to (a) the Director
General of |ncome tax (Exemptions), 10
Middleton Row, 5th Floor, Calcutta-700071, (b)
the Secretary, Department of Scientific &
Industrial Research, and (c) the Commissioner
of Income tax/Director of Income tax
(Exemptiens) having Jjurisdiction over the
organisation, on or before the 3 1st October each
year, a copy of its audited Annual Accounts
and also a copy of audited Income &
Expenditure account in respect of its research
activities for which exemption was granted
under Sub-scction (1) of Section 35 of Income
texact, 1961 in addition to the return of Income
tax o the designated assessing officer.

S.No. Name of the organisation Period for
approved which
notification
is effective
I Bio-Technology and Eco 1-4-199% 10
Development Research 31-3-2002

Foundation, No. 67, SA Cross,
L1AS Colony, 16th Main BTM
2nd Siage, Bangalore-560 076

[ R I I T |

Notes:—(i)  Condition (i) above will not apply to the

organization categorized as “ Association”.

(@@ Thenotified Association is advised to apply
in triplicates as well in advance for futher
renewal of the approval, to the Central
Government through the Commissioner of
Income tax/Director of Income tax
(Exemptions) having jurisdiction. Three
~copies of the application for renewal of
approval should also be sent directly to the
Secretary, Department of Scientific and
Industrial Research,

" [Netification No. 121/2004/F.No. 203/102/2002-ITA ]
' SANGEETA GUPTA, Director (ITA.IT)

wuElTe, 31 7T, 2004
& 01/ T Yok /2004,/TAA,

Flodlo 918.— R R, fora wixwer, Tore faipy,
7 feeelt #t anferge 33/94-4y &R (W FH) s
1-3-94 B0 W WieRrdl 61 WM 9 €y F waggw is-
SRR, TeEia- Ay, fren-feamer (dem) = (100
R goaiioy) T %t ¥ Igdva & win o aifufem
1962 (1962%1 52) #t 94T 9 ¥ 3faria IvETmR Y Sifi
w

[ Ho VITI(48) CUS/EOU/KBCIL/42/03 ]

o THe AR, SR

OFFICE OF THE COMMISSIONER, CENTRAL
: EXCISE

Chandigarh, the 3 Ist March, 2004
No.01/CUS/2004 (NT)

S.0. 918-—nexerices of the powers conferred by
notification No. 33/94-Cus (NT) dated 17/94 of the Govt. of
India, Ministry of Finance, Department of Revenue, New
Delhi. I hereby declare Vill: Jalalpur, Tehsil-Rajpura,

. Distt.Patiala (PB.) 10 be a warehousing Station under
Section 9 of the Customs Act, 1962 (52 of 1962) for the
pupose of setting up of Hundred per cent Export Oriented
Undertaking (100% EQOU). )

[C. No. VIII(43) CUJ S/EOU/KBCIL/42/03]
F. M. JASWAL, Commissioner

¢ faeeht, 1 a1de, 2004

o 3o 919.—H=T THR, T (He ¥ e
TR ¥ fg wem) e, 1976 % fr 10 % sofem (4)
 STTaT H Tov e 3 Pt wmeierdt, Rtk s0v%
A siftren el 3 R o e 9 e R

R s T ¥ 1
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e . ) L ' whereofmorethanSO%ofthcstaﬂ’haveaoqmdﬁe'_:'
- ~ workmglmowledgeoﬂhnd: e Lo
firaen TR ST AR, Yo W v, firen
R AT FEieE, el A City
 foren s s (srdia), faren Simia
HATTH TR S, THE. -1, FAA,
me(m) wmEY
wrdey, TR T AfvEwl, Rmmmm ‘
oner of Income Tax (Appea}, |
-1, T, e, g A, , idnhuonawmmm(:mfm
Ffawr, aE-2, gn.'s‘t—v,. wdEa, S P@WW‘ ‘Coms
HEe e, i, wE-3, WY %ﬂﬂﬂfﬂf?“m _
omplex, . Kususp o0
;ﬂiﬂmmmi Offices, Ward-l, 5.D.A:Cos
| mmmaﬁmﬁ!ﬁﬂ ﬁﬁﬁ Ka
- Rimm Solan’ - A
e SR AR FrEre " Officer, Ward-, Sulaa’fhx
AW WEEE gw (FhW), ¥ Parvam Office cf the ImomeTaxOﬁcet,
s Sfenrd ard-1, AuE
. : . Nahan Office of the” Income'Ithfﬁcet,.
m mmm - Mandi . AddltonalConumm InCcome 'Ihx, .
wraeE Mandi Range, Mandi BStt.
m e S Comnﬁssioner%f!ncomael}r;x (Cixcle),
— P - Mand1 Income Tax Oﬁcgr, ‘Ward L
R mmm"'?:gg?’m Bilaspur | _Oﬂioeoffhe Income Tax Officer.
wraey e ;qrg'.q ., ST Hamirpur lOEioeéfthehwmnc Tax Officer.
STl -2 W R el A, Kulla  Office of the Income Tax Officer.
. Palampor ~ Joint Commissioner-of Income Tax,
TR SR Sferndt wreE Palampur Range, Palampur. .As
S Comnnsswmrofmm ._),
o Palampur. Income Tax Officer;
. sy Al wriea Palampur. Tax Recovery -Off
Palampur.
[®. §. 11011/5/2002-ff-31 Nurpoor Offce of the Income Tax Ofies.
Sigewn e, WRHE Dy Offiosof the Income Tax Oficer. |
New Delhi, the 1st April, 2004 Una - .Oﬁioecfmclnmmz’l‘axoﬁcet.-f-'
S. 0. 919.— In purswance of Sub rule (4) of Rule 10 S
of the Oﬂicxall.anguage(llseforoﬁcxalpurposesofthe fFNo.lIOl[Im-im-ﬂ:j_,

Union) Rules, 1976, the Central Government, hereby notifies
the following offices of the Department of Revemue,

1159 GIO4—2

SNEHLATA mmvmava,n‘secy' s
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( 3ufrer e fanamr)
( NfFmaam)

( @sftaarsitor ¥ aFquTT)
=% fewet, 8 a7, 2004

W A 920.—TRIRR T Fw srfufrm, 1976
(1976 1 21) S YR 4 T IIUR (1) TR WED AR F1
T A g, FET S wRA for i, T et ok
Tt forrrer S e TR S @ e e 3 IR G
A T, o W, onféen wrd faer (Fem v
F A F AR AT, MF 1] g 3, ITeE (i) &
warfra fetar 1 518, 1984 it SATGEN G, . &1 235 ()
¥ Frerfif dvins @ 1 :

O st 4 *5 v 5 e fERy,
TR Bt Tt S e w5
AR 39 M F T TEe, e Tere o
et ¥ o WHE Erater e = it Ry
W |

[ . 7(7)/2003-ggRomRat]

Site o fog, st vl

femquft : qm fram fotis 1 s, 1984 H s @,
I S 235 ¥ aga wwR frg e 4)
(Department of Economic Affairs)
(Banking Division)
{Regional Rural Banks Section)
New Delhi, the 8th April, 2004

S. 0. 920,—In =xercise of the powers conferred by
Sub-section (1) of Section 4 of the Regional Rural Banks
Act, 1976 (21 of 1976), the Central Government after
consultations with the Reserve Bank of India, National
Bank for Agriculture and Rural Development and UCO Bank
hereby makes the following amendment in the notification
of the Government of India in the Ministry of Finance,
Department of Economic Affairs (Banking Division), number
5.0. 235 (E) dated the 1st April, 1984 published in Gazette
of India, Extraordinary, Part [I—Section 3 Sub-section (ii).

In the said notification, for the words “Narsinghpur
as the place where Mahakaushal Kshetriya Gramin Bank
shall have itz head offica” the words “Jabalpur as the
place where Mahakausha! Kshetriya Gramin Bank shall
have its hearl office” shall be substituted.

* [E No. 7(Ty/2003-RRB]
G. B. SINGH, Under Secy.

Note : The principal rules were published vide notification
pumber 8. 0. 235(F) dated the Ist Aprl, 1984,

mn w %5‘

o vamerg
o (R < )
- w7 ficeh, 1 37d, 2004
@ 3. 921, —usrlas wiaeh stfusd (v @
TEF) AfFRT 1948 (1948 F1 4130) F uRT 2 % o7 (%)
F AT H FETT AR TIERT M Fl W1 HIEAE,
T =it fim fadt F ot srfieli ame, Froft weres = 01-04-
2004 ¥ HEE® wige AR w1 OwFH w4
ik ww
: [%. fr—4330/o1/2004]
- S fax W(Iﬁ’fgﬂt)
MINISTRY OF EXTERNAL :
' (C.P.V. Division)
- New Delhi, the Ist April, 2004

. 8.0, 921 . —Inm of the clause (a) of the
Section 2 of the Diplomatic and Consular Officers (Qaths

. and fees) Act, 1948 (4 0f 1948), the Central Government .

hereby authorise Shir Arijit Laha, Personal Assistant in
the Consulate General of India, Ho Chi Minh City to perform
the duties ofAss;stantConsularOﬂicermth effect from
01-04-2004. - _
[No.’I‘._-4330/01!2004]
U. S. RAWAT, Under Secy. (Cons.)
- e e
wfewm
¢ fewehi, 2 sitm, 2004
WA 922.— WA & TOI, WFT-1I TT-3, T9UE
(i) ¥ i 14 wrrl, 2004 ¥ YO FHF 637 W 640 R
Y YR WER & Hqen Aaed &t aﬁﬂﬁm @
FLAL 342 ARFD 29 T, 2004 F
s Wi 638 W—
mtrrsfﬁ‘aﬁmﬁmwﬁuﬁwmﬁ
wm dfR ® -
YW, 77" wwmw 7, 7, 770
M
sl E—
"227/1, 227/ HF IR " 227/, 227/2" v Q)
T goiTy — '
T w-@ H 10 S iR -
" e Al 1635, 1637, 1639, 162 T A0 d ¥

e TR

& AW
‘" IE HEAN 16379, 1637, 163, 1637, 162 F awed
s weRd
- e
[, §. 43015/11/2002- AR 37¢. T& ]
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A Feta whR # Fife €0 1 wrong, it foreerrl @

Ry Ygiferr whedite fafees # fafea g
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[, §. TW-31015/34/2001-30 SR-11]
T FAR, A

MlN]STRY CF PETROLEUM AND NATURAL G
New Dethi, the 7th April, 2004 .

S. 0. 924 —Whereas by notification of the
Government of India in the Ministry of petrolenm and
Natural Gas number S, O. 2589, dated the 2nd September,
2003, issued under Sub-section (1) of section 3 of the
Petrolenm and Minerals Pipelines (Acquisition of Right|of
User in Land) Act, 1962 (50 of 1962) (hereinafter referredto
as the said Act), published in the Gazette of India dated the
13th September, 2003, the Central Government declared jits
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in the Schedule appended to that notification for the

purpose of laying pipeline for transportation of petroleum -

products through Mumbai-Manmad Pipeline ‘Extension
Project from Panewadi (Manmad) in the State of
Maharashtra to Manglya (Indore) in the StateofMadhya
Pradesh by Bharat Petroleum Corpoxanm Limited;

And whereas the copies of the said Gazette
notification were made available to the public on the 15th
October, 2003;

And whereas the competent authority has, under
Sub-section (1) of Section 6 of the said Act, submitted his
report to the Central Government;

And whereas the Cental Government, after

. considering the said report and on being satisfied that the
said land is required for laying the pipeline, has decided to
acquire the right of user therein;

Now therefore, in exercise of the powers conferred .
by sub-section (I)OfSectlon6ofthesa1d,Act,tszema1 L
Government hereby declares that the right of user in the
for o

. Slﬂ{ﬂ, 2003 A e % Wk o

said land specified mmesmedulmnmby; -
laying the pipeline; S :
And further, in cxemseofme -
Sub-section (4) of Section.6. ofthemdm
Government hereby directs that the righ et ,
land for laying the pepeling shall; instead o
Central Government, vest of the-daie-of
ﬂusdeclaranon,mBlnuathnf,1 Ot
frecfromallencumbnm e

scamu'

L :
g
3 | 0720
L122,125 . OBR
64

2 Thikn

Sherpura

0.0130
368 0.0540

7 Barsalay

315111 . 00120

[F. No. R-31015/34/2001-OR-I]
HARISH KUMAR, Under Secy.
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1 2 3 4 5
2 ARG 186 0 16 74
157/%19 0 14 2

102 0 05 (]

90 Y= 0 04 il

3RS 44/1% 0 05 5%
4.TfER 137 0 17 16
| 282/ 0 %0
285/34 0 8 18

373 0 10 2

385/3/1 ¥ 6 05 2

544/1+2 9% 0 05 %

5emE M 0 30 60
() 447 0 .3 %
464 0 =2 »

501211 0 I 0

51/ 0 1 16

9/2/1 0 1 00

9/2/2 0 1 0]

9/1/ % 0 u 12

6. g 30/9 Y 0 2 n
- 30/%/9 ¥t 0 y.\ @
omd 0 I u

30/a/13 Y=t 0 % 66

30/a/10 Y&t 0 15 48

209 0 60 50
25 0 8 4“4
nmas 58/4 o 0
gt 7/ 0 5 38

(%, . 3TR-31015/14/2001-3% 311 ]
T AR, ST wien
New Delhi, the 12th April, 2004

S.0. 925 .—Whereas by notification of the

Government of India in the Ministry of Petroleum and
Natural Gas numbet S.0. 2467, dated the 19th August, 2003,

Petroleum Corporation Limited;

+ report to the Central Government;

said land specified

Nameof GatISurvey Area
Vilage - Numbers = Hectares Area Sq. Mits.
1 P 3 4 5
1. Thalner 28072 0o o 20
. amn o ® 80
AN P, ) 40
| 393/1Pt. ) &
2 Tajpuric 186 * 0 16 %
157/B/1B 0 M %
102 0 05 . 17
%Pt o o 48

issued under suxb-éection (1) of section 3 of the Petrole
and Minerals Pipelines (Acquisition of Right of User in
Land) Act, 1962 (50 of 1962) (hereinafter referred to as the
said Act), published in the Gazette of India dated the 30th
Apgust, 2003, the Central Government declared its intention.
to acquire the right of user in the land, specified in the
Schedule appended to that notification for the purpose ¢
laymg pipeline for transportation of petroleum prod
through Mumbai-Manmad Pipeline Extension Project from
Panewadi (Manmad) in the State of Maharahtra to Manglya
(Indore) in the State of Madhya Pradesh by Bharat

And whereas the copies of the said Gazette
notification were made available to the public on the 10
October, 2003;

And whereas the oompetent authority has, under
sub-section (1) of section 6 of the said Act, submitted

And whereas the Cental Government, after

acquire the right of user therein,
- Now thercfore, in exercise of the powers conferre
by subssection (1) of sectin 6 of the said Act, the Centra

in the Schedule appended to
notification is hereby acquired for laying the pipeline;
And further, in exercise of the powers conferred
sub-section (4) of section 6 of the said Act, the Centra
Government hereby directs that theright of user in the sa
land for laying the pipeline shall, instead of vesting in
Central Government, vest on the date of the publication of
this declaration, in Bharat Petroleum Corporation Limited,
free from all encumbrances.
SCHEDULE

Tahsil : Shu';mr District : Dhule State : Maharashtra
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[File No. R-31015/14/2001-OR-II]
HARISH KUMAR, Under Secy.

7 faeet, 12 o, 2004
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New Delhi, the 12th April, 2004

§.0. 926.—Whereas by notification of the
‘Government of India in the Minsitry of Petroleum and
Natural Gas number S.0. 2590, dated the 5th September,
2003, issued under sub-section (1) of section 3 of the
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Petrolenm and Minerals Pipelines (Acquisition of Right of
User in Land) Act, 1962 (50 of 1962) (hereinafter refetred to
as the said Act), published in the Gazette of India dated the
13th September, 2003, the Central Government declared its
intention to acquire the right of user in the land, specified
in the Schedule appended to that notification for the
purpose of laying pipeline for transportation of petroleum
products through Mumbai-Manmad Pipeline Extension
Project from Panewadi (manmad)in the Sate of Maharashtra
to Manglya (Indore) in the State of Madhya Pradesh by
Bharat Petroleum Corporation Limited; %

And whereas the copies of the said Gazette -

notification were made available to the public on the 15th
October, 2003;

And whereas the competent authonty has, under
sub-section (1) of section 6 of the said Act, submitted
report to the Cantral Government

And whereas the Cental Government, after

considering the said report and on beiag satisfied that the
said land is required for laying the pipeline, hasdncldcdto
acquire the right of user therein;

Now therefore, mmrmscofthepowersconferred
bysub-secuon(l)ofsecunﬁofthesaidAct,theCentml

Government hereby declares that the right of user in the

said land specified in the Schedule appended to this
n%monlsherebyacqmredfoﬂaymgtheplpdme
And further; in exercise of the powers conferred by
sub-section (4) of section’6 of the said Act, the Central
Government hereby directs that the right of user in the said
land for laying the pipeline shall, instead of vesting in the
Central Government, vest on the date of the publication of
this declaration in Bharat Petroleum Corporanon Limited,

 free from all encumbrances.

SCHEDULE

Tehsil : Maheshwar  District : Khargone State:Madhya _

Survey No. - Areain Hectare

Name of Village
1. Bhavantalali 14 0.2530
' 22/401 00780
) 00710
2. Bakaner 19 0.0360
' 35 0.1320
10713,10777 0.2620
1192 ' 0.0400
3, Kusumbiya 51,52 0.1885
4.Kakarda 32,362 0.1320
191/1(GL) 0.5669
18/1,1872 0.1569

~ [E.No.R-31015/37/2001-OR-I1}
HARISH KUMAR, Under Secy.

o i 3 srfrnR vt e ¥

v duan | foen: TS g : WAREW
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151 Mmt 0.6480
152 0.0400
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” 00340 612 0.0900
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4, aFER 5 0.0144 _ 1z 0’_4430
3915 0.
12 0.4000 : 1830
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1/5 0.1760 : :
16/13 0.3240
16 0.1640- , :
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85 0.1750 7342 () 01800
22 0.3100 12, AT 98/1,98/2 00074
5. AT 138/1 00324 306 0.0650
182 0.14%0 ] B3 04180
2N, V24 0.2290 3011 \ 0.1080
2172 03558 [, €. 3-31015/26/2001-37, -1 ]
14813 0.2160 TV TR, sreR wias
178 (qLATa) 00216 New Delhi, the 12th Aprit, 2004
6. wamrn 201/6 0.0320 5.0. 927.—Whereas by notification of the
oL Government of India in the Ministry of Petroleum and
7. aTEEme 62/1/1/1/1/1/112 _ Natwral Gas sumber 5.0. 2723, dated the 22nd Septemiber,
3227111 0.2240 2003, issued under sub-section (1} of section 3 of the
33/1,52/2/1 Petroleum and Minerals Pipelines (Acquisition of Right of
99/6 00630 Userin Land) Act, 1962 (50 of 1962) (hereinaficr referred to
' as the said Act), published in the Gazette of India dated the
14-52/2/1/1/2 0.3660 27th Séptember. 2003, the Central Government declared its
. intention to acquire the right of user in the fand, specified
8 173 0.1270 in the Schedule appended to that notification for the
111 " 0.1020 purpose of laying pipeline for transportation of petrolcum
products through Mumbai-Manmad Pipcline Extention
¢ OAURT 107 0.0120 Project from Panewadi (Manmad) in the Sate of Maharahtra
to Manglya (Indore) iri the State of Madhya Pradesh by
16132/ 0237% !
131 _ Bharat Petroleum Corporation Linuted:
9312 0.2050 ) T . .
And whereas copies ol the said Gazette notification
. A= 159/217/1 0.3240 were made available to the public on the 18th November,
2003; :
159/187/1 0.1210 3
And whereas the competent authority has. under
169186/} 02520 sub-section (1) of section 6 of the said Act, submitted
169/185 0. 1440 report to the Central Government;
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And whereas the Cental Government, after-

considering the said report and on being satisfied that the
said land is required for laying the pipeline, has decided to
acquire the right of user therein;

Now therefore, exercise of the powers conferred by -

sub-section (1) of sectioni 6 of the said Act, the Central
Government hereby declares that the right of user in the
said land specified in the Schedule appended to this
notification is hereby acquired for laying the pipeline;

And further, in exercise of the powers conferred by
sub-section (4) of section 6 of the said Act, the Central
Government hereby directs that the right of user in the said
land for laying the pipeline shall, instead of vesting inthe
Central Government, vest on the date of the publication of
this declaration in Bharat Petroleum Cotporation Limited,

~ free from all enctimbrances. ' '

SCHEILE
Tehsil : Sendhwa  District: Badwani  State : Madhya
Nameof Village = SurveyNo. Areain’
1. Jamii 10901/1,1093 006%
2 0.1800
ne 02630
151Part - 06480 -
R R 0.0400
2 Kalalda 82 0.0630
3. Viki * 0120
' 441 _ 0.07%0
n 0.0340
K 0.090
% 0.m82
4. Banihar s 0.0144
: 12 0.4000
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V6 _ 0.1640
1,13 0.2060
45 0.17%0
1 0.3680
7)) 0.3100
5. Navalpura 1381 0.0324
182 0.1490
211, 12/4 0.2290
212 . 03558
14813 02160
178 (G Drain) 0.0216
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AN AT
=% o, 19 W, 2004

HLAT 928.—Arenfimw faag srfufam, 1947
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ey ¥ fafte sitifies foar & axi sheif sl
T (Fe wem . A W-1/1997 ) F i wt E,
T R TR A 15-3-2004 F I G A1

[ . Te1-22013/1/2004 -7, 5T (F-11) ]
o o FuEA, T Al
MINISTRY OF LABOUR
New Delhi, the 19th March, 2004

S.0. 928.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govermmnent hereby publishes the Award (Ref. No.NTB-
1 0f 1997) of the National Industrial-Tribunal, Mumbai as
shown inthe Annexure, inthe industrial dispute between
the employers in relation to the management of Bajaj
Electrical Limited and their workmen, which was received
by the Central Government on 15-03-2004.

[No. L-22013/1/2004-IR (C-ID)]
NP KESAVAN, Desk Officer

ANNEXURE

BEFORE THE NATIONAL INDUSTRIAL
TRIBUNAL AT MUMBAI

Present:
Shri Justice S.C. Pandey Presiding Officer
REF.NTB-1 QF 1997
PARTIES : Employversin relation to the management of

Bayaj Electricals Lid.
AND
Their workmen
APPEARANCES:

For the Management:  Shri. C. V. Pawaskar, Adv.
Shri. M.S. Paranjpe Adv.

Shri. P Chidambaram President,
All india Bajoj Electncals
Emplovess' Federation

For the Opp. Party

State . Muaharashire
Mumbai dated the 20th day of February, 2004,
"AWARD

1. This is a reference made by the Central Government to
the National Industrial Tribunal, Bombay (henceforth the

" tribunal) in exercise of powers conferred upon it by sub

section 1(A) of Section 10 of the Industrial Disputes Act,
1947 (henceforth the Act ) by order dated 8th May, 1997.
By the same order, the Central Government constituted the

Aribgnal in exercise of its powets'under section 7-B of the

Act and ordered that Shri, Justice R.S. Verma shall be the
Presiding Officer of the Tribunal with his head quarters at
Bombay. The reference made to this tribunal was for
adjudicating upon the existing industial dipute between
the Bajaj Electricals Limited (henceforth the Company) and
its workmen. The terms of the reference as given in the
schedule to the order dated 8th May, 1997 are being

‘reproduced as follows:

"Whether the 33 demands of the All India BajﬁjElectrica.lS
Employees Federation, as mentioned in Annexure 'A' are

legal and justified. If so, to what relicf the workmen are

entitled?"

2. The charter of demands are annexed to the schedule
as Enclosure 2. It would be proper to treat it Annexure A,
The adjudication upon the dispute could not be completed
during the tenure of Justice Shri. R.S. Verma. After his
retirement, Shri. Justice C.V. Govardhan took over. He did
notzeomplete his terms as the Presiding Officer. He
religigithed the office by resignation. Thereafter, the present
Presitfing Officer joined the office. By notification dated
8th Jan., 2002 the Central Government directed that the
present Presiding Officer is appointed as the Presiding
Officer of the National Industrial Tribunal pursuant to
provisions of Section 7 read with section 8 of the Act. The
director sent the copy of the purported notification dated
8th Jan., 2002 which was received by the office on l4th
Jan.., 2002. There is presumption that this notification is
published in the Gazette of India because the copy of the
notification with Hindi version was to sent to the Press.
This tribunal therefore began to function on 15-1-2002 and
issued notice to the partics for their appearance.

3. The parties appeared on 18-2-2002. It was found
that Unions first witness K K. Vijayan was not fully cross
examined on behalf of the company. He was requirsd to be
summoned for cross examination by order dated 04-3-2002.
The witnes apeared on 8-4-2002. He was fully cross examined
and discharged. Thereafter on 16-7-2002 the Union filed
the affidavit of T. Vasudev. He was cross examined.
Thereafter on 9-8-2002 A K. Muridharan's affidavit was
filed. He too was cross exanind on same day on behalf of
the company . Thereafter summons were issued to Mr.
Sheki. He appeared on 24-3 -2003. He was required to come
up for cross examination with eniuc voCuinglis « o
24-3-2003. Gn 24-3-2003, he did not appear but produced
the three documdnts required of him, They were settlements
entered into by Crompton Greaves Ltd. with is workmen of
Goa, Nasik and Baroda unit. Shri. M.S. Paranjpe lea med
counsel for the company stated in writing that he did not
want to cross examine the witness. Thereafter, the
documents tiled by the Crompton Greaves company were

RSN PR AN SUSRE R
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exhibited. On 7-4-2003 witness summons were issued to
Mr. Sahastrabudhe, General Manager, Philips India. He
appeared on 22-4-2003. He was examined by the Union and
cross examined on behalf of the company. Thereafter, the

Union closed its case. On the samesglay, the company filed -

the affidavits of its two witnesses Shri.. Yogesh Kudratkar
and Shri. V.V. Shahane. The case was adjourned to
25-4-2003 for cross examination of these witnesses for the
company. The witness Kudratkar was cross examined on

25-4-2003, 5-3-2003, 6-3-2003, 7-5-2003, 19-5-2003 and-

9-6-2003. Similarly, the other witness for the company was
cross examined on 16-6-2003, 17-6-2003, 17-7-2003 and
18-7-2003. The cross examination of these witnesses had
to be deferred because it so transpired that they did not
have the documents with them on which they were
questioned. The aforesaid dates coulled out from the order
sheet show the dates on which actual cross examination
took place. Thereafter, the company took time to file certain
documents and the case had to be adjourned for that
purpose on 22-7-2003, They were directed to file the
documents by 21-8-2003, so that final arguments may
commeince from 26-8-2003. The arguments commenced on
26-8-2003. Shri Chidambaram, President, All India
Employees Federation argued the case on 26-8-2003,
27-8-2003, 28-8-2003, 29-8-2003, 15-9-2003, 16-9-2003,
17-9-2003 and 18-9-2003. He concluded his arguments on

18-9-2003 and the matter was argued by Shri. C. V. Pavaskar, -

Advocate on that date and then on 19-9-2003, 6-10-2003,
7-10-2003, 8-10-2003, $-10-2003, 10-10-2003. The arguments
were concluded. In the meanwhile an urgent application
was filed on 9-10-2003. The company filed reply on
13-10-2003 and the application was heard on 16-10-2003.
The application was disposed of by order dated
17-10-2003. Thereafter, the case was closed on 17-10-2003,
However, on 21-10-2003 written arguments were submitted
on behalf of the company. The Federation thereupon filed
its written argument on 27-10-2003, It may be made clear
that, while recording the evidence or hearing parties in
this, this tribunal could not iegitimately, deal with this

teference alone on everyday. This reference was listed

along with other cases, However, priority was given to this
reference in the interest ofits early disposal after the order
of the Hon’ble High Court in appeai No. 299 of 2003 arising
out of writ petition No.274 of 2003 and the case was heard
as far as practicable on day to day basis.

4. Let us now revert to merits of the claim of the workman,
it is necessary to consider the statement of claim filed on
behalf of the workman by All India Bajaj Electricals
Employees' Federation (henceforth the Federation) Only
the salient features of the Statement of claim are being
considered. An attempt is being made to be comprehensive
rather than expansive. It is alleged that the company is
public limited company. It markets (i) Gas lamps (ii)
Fhuorescent Tubes (iii) Fans (iv) Other domestic appliances
on lighting fixtures etc. It is further stated that company
undertakes jobs of large industrial projects on turn key

basis. It is further pleaded that the company is collaborating
with M/s. Black and Decker and General Electrical company
of U.S.A. These companics are leaders in their respective
fields i.e. Power tools and lighting products. The company
runs 20 branches in India as per schedule 1. It is thus
afleged that company is a leading company in its field. Itis
stated that workmen at the various units of the
establishnients of company at different places all gver the
country have organized themselves into Trade Unions.

The Federation is the Apex body to which the trade unions
are affiliated. It was asserted that Federation is the sole
bargaining agent of all workmen 1rrespect1ve of the place
of their posting.

5. Inthis paragraph, this tribunal shall give the pleadings
in the Statement of claim regarding each of the thirty three
demand which are the subject matter of this reference.

However, for the sake of brevity and with a view to-avoid
repetition, this tribunal shall give the briefest minimumni of
the pleadings.

Demand No. 1 BASIC WAGES : Itis asserted that scales of
pay of the various category of workman needs to be revised
as per Demand No. 1 in Annexure A to the schedule. It ig
pleaded that the concept of basic wage refers to payment
by the employer to the workman certain amourt of money
for rendering service during a particular period. Itexcludes
allowances by whatever name theyare called. It was stated
that as per settlement of 1975, the pay scales of the workmen
of categories mentioned in the schedule II were revised,|
Therefore, it was expected that there would be change in
the wage structure from1-1-1996. It was further pleaded
that by notice dated 8th May 1986 schedule I1I indicate
that employer unilaterally reduced the pay scale of th
settlement of 1975 given in Schedule I1. The afo
affixation in Schedule III was not a Settlement within thy
meaning of Section 2(p) of the Act read with 18(1). It
further pleaded that basic wages fixed by the settlement o
1975 fell short of concept proper basic wages in 1-1-1996. I
followed wage structure of settlement of 1975 wa
applicable to the workmen prior to 8th May 1586, However,
when this wage structure on higher scale was inadequate:
that given to employees appointed in 1986 as per schedul
IIT would also be inadequate. it was the contention of th
Federation that even if rise in the cost of living index i
brought in line with existing prior to Simla Index series,
workmen are entitled to revision on their pay scale so tha
they lead the life of comfort with the metnbers of their family.
Therefore, there is good case for revision of pay scale:
from 1-1-19%6. |

Demand No. 2 FITMENT : lt is'pleaded that since th
workmen have been denied the revision of pay scale siny
1975, therefore, it is demanded that Rs. 150/- be added t
the basic wage received by each employee to his wage
itexisted on 31-12-1995. Then he may be fixed in appropria

- step applicable to him in the revised scale. If he cannot

fixed in that scale then appropnate step would next highe:
scale.
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Demand No. 3 STAGNATION INCREMENT : Itrelatesto)
stagnation increment. It is claimed that after a workman
reaches the maxinnm of his pay scale and he is required to
serve due to employment, at ¢arly age, it would be proper
to grant stagnation increment to compensate him for
serving in the remaining period.

Demand No. 4 UPGRADATION : It is stated that due to
lack of facility of promotion the workman become frustrated
especially when there are no rules and regulations for
promotion fromone rank to another. Hence there was plea
for timely upgradation.

Demand No. 5§ DEARNESS COMPENSATORY
ALLOWANCE : It relates to Dearness Compensatory
Allowance it is stated that this allowance is paid to nutralise
the rise in cost of living, It is stated that Dearness allowance
is calculated on the basis of revised Simia Indcx. However,
that index is took note of the increase in price of only
specified commodities. Therefore, the tribunal should not
be guided by living index alone. it was also’ alleged that

company paid Dearness allowances to the exient of basis -

wage upto Rs, 400/-. In the submission of the federmon,
the ceiling upto Rs. 400/ was unjust andxmumallx was
asserted that DCA should be pmd to : :
irrespective of basic wages.

Demand No6 HOUSERENTALLOWANCE ,_tmm-‘ :

House Rent allowance. It was stated a workman hav

Rs. 220/- to Rs. 449/- per monthljlm iy
month and the workman earning basic pay
above was paid Rs. 600/- pumanth. It.was

categories of employees like officers; M

trainees etc, Further, 1twaswmdmﬁlﬁmm'. i
of employees got a hike in Heuse Rent allowance to ibe- -
extent of 30% 10 492% mﬁnnasphnaﬂwommﬁ S

1995 to 1997. This increase in Honse rent there ¢

of employees cast the company to the extent of 216 lal;hs : o
approximately. The inflation in the cconomy had affected . -~~~

the real estate. The risc in prices of the real estate is not -

considered for fixing the consumer price index. The" o
Federation referred to schedule IV marked collectively being, -
the copies of the circulars of the company dated 16-9-1993,

22-5-1995 and 27-6-1997.

Demand No. 7 LEAVE TRAVEL CONCESSION : [t related
to leave travel concession. It was stated that workmen
were given Leave Travel Allowance, The amount paid was
insufficient to defray up and down expenses of a workman
and the members of his family in second class Railway fare.
Therefore, it was contended the workman should be given
Leave Travel Concession once a year so that he could visit
his native place. This concession according to the
Federation was twice belessed. It kept the workmen healthy
and cheerful and there by improved the efficiency of the
workman and consequently that of the company.

' ,orkmen__ :

S

Demand No 8 REIMBURSEMENT QF MEDICAL EX-
PENSES: It related reimbursement of medical expenses. It
was stated that the company was giving 7% of total basic
wages + DCA + personal pay by way medical reimburse-

" ment. The workmangtting the maximum pay would get

Rs.4,600/- approximately per year. It was said that workman,

should be given 15% of total salary.

Demand No. 9 EDUCATION ALLLOWANCE ; It is stated

that education allowance has become necessary because -

it has become expensive theso days. The lack of good
institutions of education nearer home, the increasg of fees

in the schoot and cotleges, the system of capitation fee -
and not least the cost of text books-have made the educa- -
tion of children of the workmen a very costly affair. It isin

the interests of the workinan as well ag the company thatof
burden of education of children should be shared by the -

company.

 DemandNo, 10 REIMBURSEMENT OF EXPENSES ON

PERIODICALS, NEWS PAPERS ETC. ; Itisclaimed that
demand to maximum extent of Rs.2,000/- - per year for work-
mmforreimbummcmwwardspenodmalstpam
isnot exhorbitant,
DMN&IIREMURMQFMFOR ~
MEDICAL CHECKUP; It is pleaded that company should -

- reimburse 2 workman the amownt spesit by him os himaelf

and depends for medical check up. It is statod that.as per

BE " circular dated 10-8-1992 (snnexed asachedule an-
basic pay Rs. 199/- was given Housc Rent allqwame_of_ ( V) atber
Rs. 470/- per month, 3 workman: mm:mm_-

ployees were granted this facility. '!‘lwtedeuﬂmnliedm
that document.

-‘_Dmmnmmmsmsum i

: Thnsdemandwlawstomdumeﬂhcchﬂdtmofthe _'
= " workman in the Health Insurance Scheme, It was stated

company paid higher House rent aﬂoﬁm ﬂther . that the and his were by the

‘scheme,

;-DelnandNo 13 LEAVE BENEFITS: This demand related to

'_havebeneﬁts

(@) Casual leave wasbeing given 12 days. Itwasclamned .
that it should be 15 days per year. It was ¢laimed
that the demand was justified.
(b) Privilege leave; 'I‘hedemandoftheFederaﬁonwas -
to the effect that privilege leave should be 30 days
anmually uniformly applicable to all workmen in-
stead of the prevailing system of granting the afore-
~ said Ieave 24 days annually to those workmen who
had served the company 7 years or less and 27
 days annually to.those who had served company
for more than 7 days. It was pleaded that demand
was justified because all other concerns compa-
rable to the company granted similar leave. Sick
leave: The demand was that workman should he
granted sick leave for 20 days annually without
any ceiling; ‘instead of 8 days ax)fmallv subject to
ceiling 150 days.during entire service period. The
demand was justified that eight days are not suffi-
cient for recupetanon m mse of senous illness.

i Kbab kit b A L b s b ] ] b e B e bbb b THR R ofera
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Demand No. 14 ACCUMULATION OF LEAVE © Rrelates
to accumulation of privilege leave in the account of cach
workmen so that he could meet obligations imposed upon
himbywsanddownsafindividuallife. It is asserted that
the workmen suffer monetarily when they absent them-
selves for more than period of privilege leave allotted to
them for a year. :

 DemandNo. 15 ENCASHMENT OF LEAVE : Itwas stated
that workmen should be allowed to encash the leave which
they accumulate as a benefit when they quit the job.

- Demang No. 16 GRATUITY: The claim for gratuity was
payment of salary of 60 days. It was alleged that the com-
pany was giving 15 days wag a envisaged by the Pay-

ment of Gratuity Act. The contention was this was the

minjmum fixed by satute for every employer. However, the

naid to Officers, Executives gic. Thirty days sal-
ary which comes to 40% of gratuity paid to the Officer. It
was gubmitted that company was in a position to bear the

additional burden as jt reserves were standing atRs. 41.23

crores. } .

Pemand No. 17 PENSION SCHEME: It related to formula-

tion of pension scheme in consultation with the Federa-

tion.

PemandNo. 18 DEKIH-CUM—RE’I’REMENTBENEFHS:

It was claimed that cach workman should be paid Rs.
1,00,000.00 at times he retires or dies in harness. It was

stated that company had no such scheme of its own except

that which was imposed upon it by the statute. '

Demand No. 19 RETIREMENT AGE : It was claimed that
age of retirement should be raised to 65 years instead of 58
years The longevity of average Indian had increased and it
was pleaded that almost all the industries had increased
the age of retirement by 2 to 4 years.

Demand No. 20 RECRUITMENT : The Federation claimed
that there should be scheme for giving employment tothe
dependents of the workmen as was done in case of per-
gons occupying higher echelons of the company. The cus-

tomary privilege of the employer to give jobs to the depen-

dents of workmen at his sweet will was likely to be em-
ployed to the detriment of the unity of workmen.

Demand No.2! PERMANENTING OF TEMPORARY
WORKMEN : It related to making temporaty workmen as
permanent. The grievance appeared to be that the tempo-
raryworkerswereﬁmdatwillandthenmotherset of work-
ers was employed after three months. The Federation
wanted end to this unhealthy practice. Further, it was
pleaded that the company in fact employed certain work-
men for the running its business like drivers of Motor cars,
jeeps etc. but showed them as the private employees of the
concemned official. The concerned official was reimbursed
bya suitable allowance for all the expense incurred by him
in running the vehicle. The federation wanted the tribunal
tolift the veil and give suitable reliefs tothe drivers. [t was

ers. The workmen submitted that this devices of provi

tion of the canteen boys.

pleadedthatﬂlqmmpanyus_edtoemploymechmﬁcs d
other personnel for rendering services to customers. hi
syutefnwasbeinggivenagobyinthegﬁseofcmpl
contract labour system of Bajaj spares and Services d

service through Bajaj Spares and Services Dealers was
device to abolish permanent posts of Mechanigs and other
service personnel who were serving the company from the
very inception as the company adopted a customer ser-
vice policy in respect of its products. It was further plea
that company that work of sweeping and maintaining cl
liness of the establishment of the company was not done
by the company but through contract, This was don by
the company in order to avoid minimum wages and ben-
efits conferred by the law to an workman of the company
gven though the work was of perennial nature. Same m od
was adopted for the purpose of canteens ‘attached to the
establishments by handing over their running to another
employer . The request was to award permanent absprp-
. |

DemandNo. 22 ABOLITIONOF C&F ARRAN NT
It is alleged that the employment of carting|and
Forwarding Agents for carrying out the operators inciden-
fal to business of marketing electrical goodsisas
bogus arrangement. The so called carting and Forwarding
agents do the work of the company and some of them do
nothing else but do the work of the company only like at
the Coimbatore and Cochin branches. It is urged that this
work is of perennial nature, and therefore, the company '
should employ the workman. The exploitation of the work-
men by the middlemen should go.

Demand No. 23 TRANSFER OF UNION MEMBERS: Itis
argued that the transfer of a workman to another destina-
tion should be done with the consultation of the Union. Tt
is urged that this consultation does not seek 1o take pway
the right of employer to transfer but ensures that transiers
are made bonafide and the point of view of the workmen is
brought to the notice of the superior authorities of the
companies.

Demand No. 24 TRADE UNION FACILITIES
mand relates to Trade Union facilities. Itis stated that the
prior to 1993, the company was reimbursing the dailly ex-
penses of the office bearers of the Federation, incurred by

" them during the visits to various branches, telephone ex-

penses-and cost of stationery and printing. The Federa-
tion wanted that these facilitics be provided to the mem-
bers of Federation openly under a Settlement or aw rd as
was done by the comparable companies. ‘

the Board of Trustees of Provident Fund trust by way
election from without any restriction toplea of his posting.
The existing system permitted election of the me sta-
tioned at Mumbai.
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Demand No. 26 RECOVERY OF MONETARY BENEFITS
PAID TO EMPLOYEES NOTCOVEREDBY THIS SETTLE-
MENT: It is apparently directed against the practice of the
company to give monetary benefits and declare that the
persons doing the same job as workmen have ceased to be
workmen. This method is empioyed requiring them from
resign from the trade unions and thereby reduce the
scope of bonafide, trade union activities. The monetary
aenefits paid to the workman amounted unfair trade
practice, ' '

Bumand NO 27 PERSONAL PAY : The demand was for
personial pay to workmen other than those working at
Mumbai, Delhi and Calcutta who were being paid Rs.225/-
- Rs.200/- and Rs.200/- respectively. It is alleged that non
pavient of personal pay at other stations s discrimina-
torvand artitrary,

Jemand No.28 REIMBURSEMENT OF PETROL
EXPENSES AND MAINTENANCNE EXPENSES : This
denaad related to reimbursement of Petrol expenses and
the expeases for maintenance of private vehicles of the
workmen. The basis for such a demand was that the Offic-
ers, Executives and Managers were reimbursed for the same
CXNDEnses.

Demand No. 29 LOAN BENEFITS : The Federation de-
mand ieterest free bonus under three categories:

(Mt Personal Loan: In order to meet unforeseen diffi-
culties to workmen or the members of family there
ws demand for loan of this nature. [t was pleaded
that the inflationary tendencies and high cost of
living did not give any respite even if the wages
were to be hiked. The workman could hardly save
any money.

(i) Vehicle Money: The claim wasthat the workmen
could not take accommodation in the vicinity of
estabiishiment of the company. The vehicle loan
was claimed to an answer to the problem of com-
mutation.

Housing Loan: It was pleaded that the value of
real estate was steadily rising. Therefore, an inter-
est free loan of Rs. 2 lakhs for housing and
Rs.50.04Y/- for repair and maintenance of the avail-
able house belonging to the workman was de-
manded. 1t was pleaded that company could bear
the expense. : '

(11}

Denznd No. 30 DRIVERS ALLOWANCE : The demand
refates to enhancement of drivers allowances fromRs.50/-
to Rs.500/- per month as they are required to work one
hour extra everyday. According to the statement of claim
the demand is commensurate with the over time allowance
paid to warkers as per local laws of the State where the
Branches ame situated.

LENN PR 2T TR B [T R S

Demand No. 31 OUT FIT ALLOWANCE : The Federation
says that the company should pay allowance so that the
workmen appear to be well dressed to the outer world, It is
said that this gesture on the part of the company is likely to
boost its image.

Demand No. 32 PATD HOLIDAYS : relates to paid holi-
days. It is claimed that the business of the company grew
because the workmen have performed additional amount
of work. The company may in response increase the paid
holidays.

Demand No.33: This demand relates to classification of
workmen in accordance with duties allotted to them so that
they clearly know if they are covered by the Act as work-
men. Itisalleged that the company has lured certain work-
men to accept the designation of Officers without chang-
ing the nature of their duties with a view denyingthem the
statutory benefits,

It was pointed out in the Statement of claim that the com-
pany had unilaterally increased the House Rent allowance
of the workmen of Mumbai without negotiating it with the
Federation. It is asserted that Federation is the recognized
sole bargaining agent of all the workmen of the company.

6. The workmen pleaded further M/s.Philips India Limited
and M/s. Crompton Greaves Limited were the comparable
concerns whose over all performance is akin to that of the
company. The workmen further pleaded that the turn over
net profits, the reserves and other financial data in relation
to the paid-up capital of the company heavily leaned in
favour of the company. The Federation under took to file
the comparative figures of capital structure, turnovers, net
profit reserve funds etc. of the comparable firms for sup-
porting ifs demands.

7. The statement of claim was drafted and verified on 17th
August 1997. Itis obvious that it dealt with the situation as
it existed then.

8. The company filed its written statement and it took cer-
tain fanciful objections which were not pressed seriously
before this tribunal. It was alleged that

() The Federation had suppressed material facts. The
reference was liable to be rejected on this short
grounds. ‘

(@ It was further pleaded that the Federation had de-
liberately twisted the facts of the case and in order
to get certain relief, it has not dealt with basic
fundamental principles of region-cum-industry to-
tal financial burden, arising out of such demands,

On this ground also the above reference which
does not deal with any ‘issue’ of National Impor-
tance deserves to be dismissed in limine with or-
== oo o 10 De aiSmissed in imine with or-

der as to costs,

9. The company stated farther in its written statement that
it is public limited company. It has its registered office at
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Mumbai and various establishment through out India as
per Exhibit 1 to the written statement. It was not disputed
that the company was engaged in marketing electrical
goods like lighting products, Domestic appliances and
Fans. The allegation of the Federation that company took
electrical contract jobs of large Industrial Projects on Turn
key basis appears to have not been disputed. Nor was
the statement that company collaborated with the
companies of USA was denied. It was alleged that in the
establishments of the company there were independent
Unions registered under the Trade Unions Act 1926. In
the 1974, the Unions formed the Federation which was
contesting this reference. It bears registration No,7054
dated 6/12/1975 and its register office at Mazdoor
Karyalaya Congress House, Mumbai. It was alleged that
the Federation was not recognized as the Apex body by
the constituent Unions and did not authorize it to deal
with the company as if was sole bargaining agent. This
assertion according to company followed from the
Minutes of agreement dated 16/5/1979. It was asserted
that the clause’s of the agreement that the settlement
shall be entered into between the management of the local
branch and the respective local union duly registered
with the local authoritics in accordance with law. It was
submitted that pursuant to clause 3 of the said agreement
regular settlements in accordance with clause (p) read
with section 18(1) of the Act were signed between the
management and the respective unions at the Branches
which were duly registered in accordance with law. It was
further asserted that all subsequent settlements were
signed with the local unions and the company and
consequently, the Federation had no locus, standi to
espouse the case of the workman category of the
employees of the company. It was pointed out that the
Mumbai Branch Office at Reay Road had a Union by name
Bombay General Employees’ Union. 1t withdrew its
association with the Federation. Subsequently, the local
union at Wardha had done so. It is named as Bajaj
Electrical Employees Union, Wardha. It appears from the
tabulation in paragraph G that the company stated that
there were locally registered unions except at Calcutta,
Coimbatore, and Raipur. It was asserted that ondy 13 union
were associated with the Federation as given in the
tabulation 1t was asserted that total number of workmen
associated with the Federation was 121 and number of
workmen in association with the union at Mumbai was

32. Tt was pointed out that out of the 845 employees of -

it coinpany, 688 employees did not form the category of
woriunan. (1was sebmitted that the individual vnions had
submitted their own charter of demands. Some of them
had raised industrial disputes before the Conciliation Officegs
located at the head office of the branch. The company filed
the various notices as Exhibit 3 in respect of
Bhuvabneshwar, Chandigarh, Dethi and Bangalore as
(Exhibit 3 collectively) and letter of the Union at Jaipur Branch
10 Concihation Officer/Comimissioner Labour (Exhibit4). -

that workmen who were categorized themselves, as

10. It was pleaded that at the branch offices of the
company at Calcutta, Cochin and Coimbatore, there were
not unions of workmen. The Federation was in control of
13 Unions and number of workmen was 12 1. It was pleaded

employees, employed at Mumbai, organi_zec_l the

statement the demand of the 121 workmen would cost it
10.31 crores per annum. It was stated that company
profit to the tune of Rs. 5.07 crores. Thus demand of the
Federation was cxorbltant

11. The company replied to each and every dem#nd

Reply to Demand No. 1 : It was asserted as\ per
definition of wages under the Act the tribunal should view
as whole. The components of wage so far as the company
was concerned included the following components.

(a) Basic Pay 3
(b) Stagnation increment pafd as Special payj
(c)  Dearness Compensatory Allowance. 1
(d Fixed Other Allowance (Special Allowandcc is
included in this).
"~ {¢) Personal pay.
(f) Fixed House Rent Allowance
(g) Fixed Conveyance Allowance

() FixedMedical Allowance @ 7% of Basic P y +
DCA + Special Pay + Personal Pay (whcr :
applicable). |

|

@) Fixed Leave Travel Allowance (LTA) @ g%

Basic + DCA + Special Pay + Personal Pay
(wherever applicable). i

It was submitted that the total wages given to lowest
category of employees and largest category of empli
was being given in respect of 13 Unions.

Delhi ;
Peon-I _ 465900
Commercial Assistant 7901.00 |
Delbi-1l :
Mechanic 5939.00 i
Mechanic-1 | 757500 |
Peon 340000 |
Commercial Assistant 6306.00
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Chennai

Peon-Packer 7158.00
Driver 3614.00°
Indore

Driver-cum-Peon 3971.00
Mechanic-1 7128.00
Guwahati

Driver-cum-Peon 454800
Mechanic-1 5981.00
Patna |
Driver-cum-Peon 4202.00
Commercial Assistant 6360.00
Hyderabad

Peon 6785.00
Commgrcial Assistant 8314.00
Jaipur

Pcon-Packer 5%900.00
Commercial Assistant 6734.00
Chandigarh

Driver-cum-Peon 4477.00
Commercial Assistant 7963.00
Bangalore

Packer 7 5093.00
Commercial Assistant 9283.00
Ahmedabad )
Sub-Clerk 3793.00
Commercial Assistant 7278.00
Bhuvaneshwar

Sub-Clerk 5450.00
Commercial Assistant 7130.00
Pune

General Clerk 5840.00
General Clerk 6236.00
Raipur

Peon 4414.00
Sr. Clerk 7626.00

It was pleaded that in addition to above the workmen
eligible for 12% PF, 20% Bonus/Exgratia. It was thus

disputed that pay scale of the workmen needed revision. It
was also stated that “claim for revision of pay scale from
1-1-1996 was unheard of the industriat jurisprudence”. The
entire claim on that court deserved to be rejected. It was
further submitted that demand of workman to be placed at
par with the workmen of Philips India Ltd. and Crompton
Greaves Ltd. at Ahmedabad should not be accepted. It
was claimed that the workmen should have the comparative
statement of Khaitan (fndia) Ltd., Sirya Rabhir Ltd. and
Pollar Industries Ltd. following the region cim Industry
formula. It was denied that company had unilaterally
reduced the pay scale. The contention was that basic pay
grade scale was revised by a settlement dated 19-4-1984.

‘There was no reduction in the pay of existing staff. It

became operative from the date of settlement to new
incumbent. The emphasis was on Region-cum-industry
formula in the written statement and for this reason it was
alleged the demand was liable to be rejected.

Reply to Demand No. 2 : It was that the fitment
allowance was not routine demand. It was attempt to get .
an enhancement of pay in the basic wages/basic pay in a
clandestine manner. '

Reply to Demand No. 3 : It was stated that company
had no comment to offer.

Reply to Demand No. 4 : 1t was stated that
upgradation of the employees as claimed by the Federation
would result in loss to the company. The claim for automatic
promotion without regard to consideration of merits,
capabilities, potential, efficiency and productivity of the
workmen was highly detrimental to the interests of the
company. It deserved to be r¢jected.

Reply to Demand No. 5 : The demand appears to one
amongst several real lines of contention. It was therefore,
hotly disputed that the principle that Dearness
Compensatory ailowance should not be based upon the
Consumer Price Index mimber published by Labour Burean
Simla. It was stated that this principle was accepted by the
Supreme Court and therefore, the attempted justification
of the demand by the Federation, struck at very root of
established principle of law when it says that tribunal necd
not be guided by cost of living index. It was further stated
the company followed the following Dearness
Compensatory Allowance formmia uniformly to all its ‘union
category’ employees in all its establishment.

(@).  All Union category employees are eligible for
Dearness Compensatory Allowance. '

{b) - AnUnion category employee whose basic pay
is léss than Rs. 100/- per month is paid
Dearness Compensatory Allowance
equivalent to an ynion category employee
whose basic pay is Rs. 10{/- per month.

() Dearness Compensatory Allowance (DCA)is
paid on the basis of the Consumer Price Index

PR TF UV THN FPSREPETI S RPONT TR T TR Y e T
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Number 1949 series for the City/Town
concerned where the Branch/Office of the
employees is situated. This CPI number is the
one published by the Government of India,
Labour Burean, 8imla. But the base year for
Dearniess Commpensatory Allowance for the
* Compitty is 1957-58 and therefore, the average
Cofisumier Price Index Numbet for the year
198758 for Staff (Grade 7-yoas is 1963-64) as
published by the Simla Labour Burean for the
City/Town as aforesaid is deducted from the
Consumer Price Index Number of the 1949 series
for that City/Town.
@ DCAispsaidaéperthqunnulagivenbelow:

Basic DCA Based on CPI No. 1949
Series for the Concerned City
Town.
UptoRs. 100 p.m. For every Rs. 100 Basic pay,
- Rs. 1.25p per point rise over
_ * Average CPI for year 1957-58.
Forthe second Rs. 100 Rs. 0.50P per point rise over
per month ‘Average CPI for the year 1957-58.
ForthethirdRs. 100  Rs. 0.25P per point rise over
permonth Average CPI for the year 1957-58.
Forthe fourth Rs. 100 Rs. 0.23 P per point rise over
permonth Average CPI for the year 1957+58.
- OwerRs. 400PM. DCA is as applicable for Rs. 400
per months Basic Pay
Where BasicPayis  Fg: ForRs. 150/-Basic Pay DCA=
A fraction of the Rs 1.25 x CPI + 0.50/2x CPl =
2nd 3rd ox 4th Rs. 1.50 x CP1
Hundred For Rs. 250 Basi¢ Pay DCA =
DCA is calculated Rs. 1.25 < CPI+Rs. 0.50 x CPl +
Onthe basis of the  Rs.0:25/2 x CPI=Rs. 1,875 x CPI
Fraction of the For Rs. 400 Basic Pay DCA =
Hundered concerned. Rs. 1.25 x CPI+Rs.0.50 x CPl +

Rs.0.23 x CPI=Rs.2.25 x CHL

- Hence the contention of the Federation that the basic
pay beyond Rs. 400 the Dearness Compensatory Allowance
is absent and denicd to the workman is baseless and false.
In fact the DCA at Rs. 400/~ Basic Pay and above is Rs. 2.25

_ per CPI Point rise. It is denied that there is no payment of
Dearness Compensatory Allowance to a workman drawing
abasic pay of Rs. 400/- or mare. it is a well accepted principle
‘and practice by industries and accepted by Courts that
there can be a limiting level on basic salary beyond which
DeamssAllowam:apphcablelsthesamefotanyhlgher
‘bagic salary.

' In view of the above, the demand of the Federation
with regard to Dearness Compensatory Allowance is

1150 GI04—4

any comment.

!
Reply to Demand Ne. 6 : It was submitted in th

- written statement that demand of the Federation for H

t!wothcrbuwﬁmncludmgtheﬂmkmm L
dependent upon the status of an employee intheth

company. It is alleged that the House Rent allowance pai
to the workman was higher than the statutory enactment in
same states of the country, It was claimed that demand

Reply to Demand No. 7 : It was alleged that the

Demand of Leave Travel Concession was absolutely
unJumﬁedastheLeaveTravelAllowamewaulmdym ,
existence.

mmwu«s:nmwuam' o
the workmen were entitled o day to dsy expenses for
ordinary ifiness not requiring hospitalization. It was claimed.
that so far as hospitalization was concerned the workman
and his spouse were covered by Medi claim Palicy of

Rs. 20,000/~ each. In view of the aforesaid arrangement|

therewasnomedfotgmnganawdonthedunmd.

Reply to Demand No. 9 : It was staged thatthere was
no case for grant of education allowance as the problem
arose on account of the National policy. The workmen could
not claim solution to their problem at the cost of the
company. .

Reply to Demand Ne. 10 and 11: In a common reply it
was asserted that workman cannot claim benefits for
reimbursement of periodicals and expenses of medical check
up merely because the employees of the higher categories
were getting those benefits. It was further pleaded since
the company was a marketing company, the workmen were
not required to perform hazardous job. Most of them were
doing desk job. It was claimed that the workmen were not
$0 Poor as painted.in the statement of claim. They wete
owners of vehicles like scooters, Motor Cycles and cars.
The demand No. 28 illustrated the above assertion. It was
demedﬂmtheﬁnmmlhlrdenmﬁllﬁlhngdmndwmld
be insignificant.

Reply to Demand No. 12: Thcoonmchdmtnnke

Reply 4o Demand No. 13: -
@ The company combated the demand fOr‘
increase in mamber of days for casual leave by

- asserting that other companies followed the
(b) It was asserted that uniformity in grant of
privilege leave was not proper. It was asserted

that upto 280 days acoumulation was permitted.

It was higher than in other comparable o p

organizations.
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(c) It was asserted that sick leave facility of the
company was higher than that in the other
organizations comparable to the company.

Reply to Demand No. 14 : No reply was given to
demand for accumulation of leave.

Reply to Demand No. 15 : It was contended the
workmen want privilege leave to be increased under the
guise of necessary rest and recuperation and at the same
time puts money value to the unavailed leave. The workmen
shall not be utilizing the leave for rest and recuperation if
they arc entitled to get cash instead for not taking ieave.
Then how could grant of leave be more productive as
asserted by the workmen, It is argued that if this demand is
granted then the workmen would prefer to go on ieave
without pay or remain habitually absent rendering them

liable to disciplinary action. Thus this demand is

unreasonable.

Reply to Demand No. 16 : It is alleged that the
company was paying grdthity as per payment of gratuity
Act 1972. The demand for gratuity on par with superior
officers and functionaries of company was unjustified. The
higher authorities of the company were having different
status and position in the hierarchy of the organization.

There was ro question of discrimination. It was denied

that the company had capacity to deal with the additional
financial burden. Ex

Reply to Demand No. 17 : The demand for grant of
pension was demurred on the ground of incapacity to pay
on the principle of region-cum-industry. The capacity to
bear on the additional financial burden on the part of the
company was hegatived. It was urged that employees
Pension Schemie incorporated by the Central Govt. in 1995
under Employees Provident Fund Act should be heid to
have met the requirement of the workmen. '

Reply to Demand No. 18 : It was stated that this
demand did not take into consideration the principle of
region cum industry. It was denied that any comparabie
company had granted the benefit claimed. It was denied
that company had the capacity to meet the additional
‘burden. w

Reply to Demand No. 19 + It was asserted that it was

_ inadvisable and contrary to provisions of law of claim
increase in the age of retirement.

Reply to Demand No. 20 : It was contended that
recruitment is the prerogative of the management in the
interest of the company. The company is responsible to

stock holders for its gains and development. It was stated .

that demand of workmen to recruit one dependent son or
daughter was unreasonable. The company denied that it
misvsed this prerogative to oblige its favoured employees.
It is interesting to note that company for first time
remembered the ‘poor stock holder for the first time while
replying to this simple demand.’

Reply to Demand No. 21 : The demand for making a
system of temporary workmen permanent evoked a
combative reply on the part of company. It was hotly
disputed that company was in the habit of exploiting labour
by employing a group of labourers for three months and

“discharging them in favour of employing group for three
. months, It was said that thare was always need for
* recruitment of temporary employees. This is done to fill up

the leave vacancies. It was stated that statute permitted
the company to adopt this strategy. It was asserted that if

all the temporary workmen were to be taken up as permanent
_ workmen then the company would suffer with surplas of

workmen. It was further denied that drives are engaged for
the work of company. It. was stated that the driver is
engaged by the Manager for driving the car utilized by the
Manager. The driver is employed by the Manager: It was
further submitted-that Bajaj Spares and Services Dealers
are separate establishment. They provided after sales,
service to the customers during the warranty period and
thereafter. There is g employer and employee relationship
between the emptoy% of aforesaid sales service and the
company. It was said that if that arrangement was shown
then it would be proper for the Federation to approach the

. authorities under the Contract Labour Regulation and

Abolition Act, 1970 rather than the Tribunal. It was denied
that sweepers and the tea boys could be said to be the
employees of the company. They were self employed
people. They are engaged on contract and the terms of the
engagement included the cost of material. It was stated
that Federation had no locus standi to take demands on
behalf of the persons employed on contract. It was denied
that the canteen facility was given to the workmen as a

“long established practice. It was arrested that the

establishments of the company are covered by Shops and
Establishment Act. There was no express condition in those
Acts that the employer shall maintain a canteen. It was

. denied that Sweepers and the tea boys were employed on

contract with view to avoid application of labour laws.

Reply to Demand No. 22: Itwas allegedthal system
of carting and Forwarding Agents was existing practically
in all Consumer Product Companies. These agents store
and stock the products and transport them for delivery to
customers. They enter into contract with for rendering them
services. Such agents may have other contracts with other
industrial organizations. The employees of these agents
were not the employees of this company. The company did
not pay them. The plea was if there was violation of
Contract and Labour Abolition Act 1970, the remedy lay
elsewhere. The allegation regarding the malpractices in
establishment of companv at Cochin and Coimbatore was
refused.

Reply to Demand No. 23 : It was dented that company
indulged in the malpractice of transferring the members of
the Union with ulterior motive. 1t wasalleged that company
being a marketing company. its officers and establishments
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weieSpreadallavercommy it was the service condition

of each employee that he may be transferred from one place

to another. Therefore, the demand that federation should

be consulted implied that company transferred the workmen -

by way of punishment. It was denied at more than one
place that the company acted malafide It was pleaded that

in similar situation other comparabie organizations this right -

was exercised without any influence. The demand should
be rejected in toto,

Rq:]ytoanandNo.z‘t:Tlﬁsmmwoformaking

provisions for stationery and reimbursement of travel .
expenses incurred in the travelling to other branches of

comipany on the part of office bearer was denied. It was
asserted subscriptions of the members and separate unions
should be sufficient for that purpose. It was denied that

priortothe electmntheconmamwasﬁmncmgthcprewms
uttion in a clandestine manner,

Reply to Demand No. 25 : It wasurged thatthepmem

practice of representation to Board of Trustees was on the
basis of understanding of 1979 with the Federation. It
appears that the plea of the company was that it was too
late in the day to call practice asundemocratic. The demand
therefore, should be rejected.

Reply to Demand No. 26 : This demand for stopping
of monetary benefits too was denied on behalf of the
company. [t was stated that workman should not ciaim the
monetary benefits given to category of Senior Manager,
Managers, Executive and Officers etc. They are class apart.
It was denied that company was luring the workmen by its

dubions methods of promoting the workmen to the rank

above so as to declassify them from the rank of workers. it
was stated the tradé union was scuttling the promotional
avenues to its workmen by raising such demand.

Reply to Demand No. 27 : It was denied that personal
pay was being given to workmen of Mumbai, Calcuttaand
Delhi only. It was claimed the company had implemented
the settiement of 1975 entered into with the Federation.
This settlement of 1975 was different than the Dearness
Compensatory allowance. It neither discriminatory nor
amounted to unfair labour practice. The demand No. 27(b)
was unreasonable and was liable to be rejected.

Reply to Demand No. 28 : It was pleaded that the

workmen cannot claim reimbursement of expenses on patrol

and maintenance of their private vehicles on the ground
that similar perquisites given to Officers of the company.
Such demand should be rejected as such. The Officers had
a different status. They cannot be equated with workmen.
The nature of their jobs, position, qualifications, experience
and capabilities call for a different approach for payment of

their emoluments. Therefore, this absurd and exhonbltant

demand should be rejected.

Reply to Demznd No. 29 : It wasdenied that it was
right of an employee to Ioan. The loans are given by the
loaner at his discretion. The workman can avail the facility
of loan from cther financial institution like HDFC, LIC

hmmngFmanceLt:L or Banks. Theburdehcamntbebotne'
bytheoompanyasmsnotmthebusmmofgmngloans B

The demand is unjustified. .
Reply to Demand No. 30 : The demand for over time

for driver was also not accepted. It was pleaded that the | -

Fifth Pay Commission had recommended abolition of
overtime allowance.

Reply to Demand No. 31 : It was stated that tlwre.

would be high and unsur-mourntable burden shall be placed
upon the company if the demand for out fit were to be
accepted. It was pleaded that the workmen whose clothes

were soiled by the nature of their work were given the -
facility of uniform every year. They aiso get a fiee wash.

The desk workers like clerk did not need any uniform. The
other industries do not give uniform to their salaried

employees.

Reply to Demand No.32: It was pleaded that -
company gave more hoiidays than other comparabie

companies. There was no justification for this demand.

Reply to Demand No.33: It was refuted by stating

the Federation was interfering with the right to governthe
business of the company by making that demand. It could

not claim right of demotion of officers on the allegation

that they were performing the same function as Clerks,

Typists, Steno Typists and stenographers. It was denied

that company simply changed their designations by chang-
ing the nomenclature, It was denied that company entered
into dubious practice.

The company specifically denied the ailegations in
paragraph 2 at page 26 of the Statement of claim. It was

-stated that HRA was increased under a settlemenit
Bombay Generai Employees Association. It was denied

that Federation was the sole bargaining Agent. All other

allegations were denied. [t was stated that claim of the

workman deserved to be rejected.

13. The Federation filed its rejoinder. In the

rejoinder it was contended that the industrial dispute
between the company and its workmen stationed at the
various parts of the country was a common dispute to its
constituents. The demand for wage rise and improvement
of generai conditions of service for which the demand
was made by the Federation could be decided by a single
reference as to National Tribunal under the provisions of
the Act. For this purpose, the Federation chose to move
the Chief Labous Commissioner (Central). He failed to take

any action. Thereupon, the Federation moved the High .

Court of Gujrat. The High Court of Gujrat (it appears from

the context that it must be a- learmdSmgicJudgeofthat;

Court) Directed the Chief Labour Commissioner to
conciliate. It was urged that the company had appeared

and had vehemently opposed the writ petition. It was stated -

that the company did not take any stand stating that

Federation had suppressed material facts in the writ -

petition. It was further urged that the company filed a
Letters Patent appeal. Even before the Division Bench the
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assertion regarding the suppression of facts was never
made. It was thus stated that there was previous litigation
in the High Court before the Federation could raise the
common dispute for all establishment before a single
conciliation officer. The reference thus required the award
of the National Trivunal. It was denied that this tribunal
could not adjudicate upon the matter merely because the
company said their demands were exorbitant or the award
shall have far reaching repercussions in the future. In the
rejoinder the Federation took a definits stand. It relied
Exhibit A dated 19-4-1984 Exhibit B dated 22-24-3-1995
Settlement dated 29-8-1985. It was submitted that it
was the practice of the company to sign settlements with
the Federation. It was the Federation that was negotiating
and signing settlements relating 1o service condition of
the workmen through out the Country. It was settlement
of the Federation which was reiterated by different branch
units of the company at its instance. It was asserted that
reiteration was not necessary. The company wanted
reiteration in order to doubly sure. It was stated that in
the year 1993 there were elections. The old body of the
Federation, which operated from Bombay was routed in
the election. The change in office required shifting of
head quarters from Mumbai to Ahmedabad. The
Superiors Officer in the company did not like that change
of the office bearers of the company. They tried to dis-
lodge the Federation from 1993 onwards and persuaded
the Mumbai union to sever the connections with the Fed-
eration through their own henchmen. The averments made
by the company in paragraph E were denied. It was
asserted that it was with a view to weaken the Federation
the Mumbai unicn was perssuaded to withdraw itself.
However, the attempt of the company to make
Federation to captive organization was resisted by all

other Constituent ‘units. Thereupon, the superior -

Authorities of the company weze Teacting with vengeance
against the Federation. 1t is made known that wage rise
and improvement in conditions of service would offered
to those units who sever their connections with the Fed-
eration. It was claimed that clause No.3 of the Minutes of
agreements relied upon by the company supports the case
of the Federation that it is the Apex body Federation and
the individual settlements of constituents reiterating the
settlement made by the company were made with a view
to satisfv the local laws which required registration of
settlements under them. It was further submitted that al-
leged withdrawal of the association by certain unions was
creation of the company and it amounted to unfair labour
practice. The federation disputed the details of Head Of-
ficer and Branch offices at Serial No. | to 8. It was stated
that number of workers shown in the column No.3 of the
Statement showed current sitnation at the time of filing
the written statement but did not disclose the same as it
existed at the time of making the charter of demand. It was
submitted that the address in the office at serial NO.6 to 8
were irrelevant. It was pointed out that even the company

wag e - ' ' T

admitted that Federation was accepted as the apex body by
local union from serial No.9 to 23. Thus at least fifieen local
unions regarded the Federation as the apex body. It was
submitted that so far as Calcutta, Cochin and Coimbatore
were concerned it was stated that company had stified the
labourer under the guise of C and F Agencics and intro-
duced contract labour system. It was denied that the em-
player had to suffer a heavy financial burden and did not
admit the estimate given by the company in Exhibit 2 at-
tached to the written statement. It was stated the exhibits
filed along with the written statemen were irrelevant for de-
termination of the industrial dispute and denied that indi-
vidual unions were scparate legal entities. It was reiterated
that Mumbai union was working under the influence of the
highcromcersofthccompanyanditssetﬂmnemwaswith-
out the conearrence or consent of the Federation, The fed-
eration is not hound by it. 1t appears that in rejoinder every

 allegation regarding each demand was refuted. After going

mmghmgfgjgjggginrespectdamm,thisuﬁmalis of
the view that it is net necessary to refer to the paragraphs in
the rejoinder dealing with the allegations against the state-
ments made in the statemont of claim. Mostof the rejoinder i
argumentative in rcbuttal of the stand of company in the
written statement. No new facts are pleaded. This tribynal
it deal with cach demands on meits.

Before we embark upon the merits of the claim of
the Federation, it would be proper to consider ths prelimi-
nary points arising in this reforence. It may be stated at
the outset that the company did not press these points
taken up by it in statement of claim that reference should
be rejected on the ground that the Federation had sup-
pressed or twisted material facts requiring this tribunal to
reject the reference on this short ground. It is cbvius
that when company had not pressed and brought te
notice of this tribunal any fact requiring it to reject the
reference, then the question does not arise. It has been
stated in the written statement that questions involved in
the reference cannot be said to be of national importance.
Therefore, also this tribunat did not have any jurisdiction
to decide the dispute. It may be noted that power to
refer the dispute is conferred by sub section (1A) of sec-
tion 10 of the Act. A notification issued under sub section
(1A) of section 10 of the Act. A notification issued under
sub section 1 of section 7B of the Act confers powers
upon a National Tribunal to adjudicate upon the disputes
which in the opinion of the Central Govt. invelve ques
tiong or are of such nature
industrial situated in more than one 3
likely to be interested jn Sub section (I1A) of section 10
employs identical language (as is printed in bold lettess
above) It confers powers upon the Central Govt. to refer
to the dispute to National Tribunal and employs identical
language. The word “or” is disjunctive. Itis notin dispute
that establishments of the company are spread over in
several states. Therefore, the questions framed in respect
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13 charter of demand by the Federation for and on behalf
of the unjons of the esiablishments spread over through
out India and covered by section 10 (1A) of the Act as
well s section 7B of the Aqt. Moreaver, it has been pointed
ant to this tribunal that the reference came into being on
acoount of the operation of order of the Gujarat High Court
in special Civil Application No.5496 of 1996 between All
India Bajaj Electricals Employees Federation vs. Chief
Labour Commissiongr (henceforth writ petition) decided
an 4/12/96. In that writ petition Union of India was re-
spondent Ne.2 and th company the respondent No3. It
had raised the guestion that matter eould pot be referred
to as the matter wag not of national importance. The
learned single judge (Mr, Justice LN, Bhatt) made the fol-
lowing directions in that case.

“In the tesult the respondent No.1 Chief Labour
Commissioner (Central) is hereby directed to intervene by
Starting conciliation proceedings and conclude the same ex-
peditiousty either by recording a statement or by submitting
a failure port to respondent No. 2 Union of India with in a
Period of f(_)lgweekfromtlledaleofreceiptofthewdt. Inthe
event of submission of failyre report 10 respondent No.2,
Linion of India, the respondent No.2 shall
pnder section 10 (1A) reag with section TBofthe LD. Actin
accorsange with lawas early a3 possible bt ot jater fhap six
weeks from the date of receipt of failure report”.

. Aperusal of that order in the writ petition shows
that his lordship Justice J. N. Bhatf of Gujarat High Court
had considered the points in great detail. In view of this
matter since this dispute was between the Federation and
the company in respect of same industrial dispute, the
principles of resjndicate are clearly attyacted. In any case
this tribunal has no power to sit in judgement gver the
decision of the High Court of Gujarat. The remedy of the
company was file anappeal, which according fo Federation
pany has net placed the order passed in appeal. It is reagon-
able to hold that the order dated 04-12-1996 in special civil
application No. 5496 of 1996 holds thefield.

15. This takes us to next contention that Federation
hasg no locus standi to raise the dispute and the represent
individual unions. It was stated by the Federation that it
was the apex body of the unions and it had an authority
to represent the unions. The company has disputed
the claim of the Federation that it had recognized the
Federations to settle the dispute on behalf of the Union.
After the negotiations, it was the individual unions that
signed the agreement at respective places of their estab-
lishment at their offices. It is cantended therefore, the
contention of the Federation has to be rejected.

16. It appears to this tribunal that in writ petition
following facts were highlighted as admitted.

@) “Thereare 20 branches through out the coun-
try employing about 170 employees™.

take a decision -

@) The Petitioner federation has 13 different

unions which are having in 13 states,

i) The petitioner federation'is registered under 1.*1@
Indian Trade Unions Act 1926. |

(iv) The petitioner federation is recognized for the

purpose of settling industrial disputes

regarding wages and other several conditions.

) The last settlement was signed by the federa-
tion with the employes on 28-6-1992, i
(Vi) The said settlement was adopted in toto by
State unions like that affiliated before the State
Government labour authorities. That such
method of recording settlement is being
- followed since 1975. o |

(vii) Thatone of the establishments of the respon-
dent company is located in Ahmedabad ith
establishment of about 20 employees.

(viii) The petition federation is now operating fliom
Ahmedabad, the President, the General Secre-
tary and the Treasurers of the Petitioner
federation are residing at Ahmedabad. ‘

In vic{v of the case of the Federation before the -

High Court that it represented 13 different Unions in 13
stiites, it cannot say that it represented more Unions. his
fact was not disputed by the company then it can alsg not
say otherwise, The company is also bound to admit| be-
fore this tribunal foo that it had recognized the federation
for the purpose of settling the industrial disputes regard-
ing the wages and other service conditions. It canngt go
behind this order because it is bound by it paticularly
when appeal against the order dated 4-12-1936 was

‘dismissed. It had also admitted the modus operan i of

entering into settlement in paragraph 4 and 5. Therefore
the company cannot argue to contrary to the facts admit-
ted by it before the Gujarat High Court. Nor can, this
tribunal ignore those admitted facts for the purpose af the
grant award in these praceedings. The admitted facts in
the writ petition cannot be reppened by the company.
It did not raise an objection because there appears fo be
truth in version of the Federation. This tribunal has
already demonstrated earlier that reference owed its
origin to the writ petition. When the company admitted
in the High Court that it had recognized the Federation
then it cannot turn around to say that it does not
recognize the Federation before this tribunal. It is bound
by the statement made before the High Court. In any case
this tribunal cannot go behind the order dated 4-12:1996
and give a fresh finding on the point. Thus, the tribunal
holds for purpose of this reference that the company had
recognized the Federation as the sole bargaining agemt

of the 13 Unions affiliated to it. This tribunal holds that

on the basis of undisputed facts, oral and documentary
evidence on record that the Federation staried to
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negotiate settlements on behalf of the affiliated unions
since 1975 and the last settlement that the Federation
negotiation behalf of the Union was in the year 1992, Itis
true that settlements recorded by Federation were adopted
by the local unions as such for the purpose of satisfying
local law. However, this modus operandi would not dero-
gate from the right of Federation to negotiate and enter
into settlement. This tribunal is guided by the decision in
the writ petition for coming to this conclusion. It is

further found in the affidavit dated 08-9-1997 °

Shri.A.K. Muralidharan filed Annexure 1 at page 60 of
record showing the names, State and Registration num-
ber of the 13 constituents units of the Federation.
The constituents units are situated in Gujarat,
Karnataka, Orissa, Delhi, Andhra Pradesh, Uttar Pradesh,
Tamilnadu, Maharashtra, Bihar, Punjab, Rajasthan,
Madhya Pradesh and Assam. There can be no doubt that
the Federation can represent the affiliated Unions before
this tribunal. Section 36 of the Act gives the Federation
the right to represent the Unions,

17. Tt has not been disputed during the oral argu-
ments advanced on behalf of the company earlier the
Mumbai General Employees Association was a member of
the Federation. So as the association of the workmen at
Pune and Wardha. It was submitted that Mumbai Asso-
ciation known as Mumbai (Seneral Employees association
withdrew from the Federation and a signed a separate
settlement. The association at Wardha and Pune followed
suit and signed separate scttlements. It was argued that
even when there was negotiated settlement between the
Federation and the company, the Settlement with the Fed-
eration was accepted by the constituent units after sign-
ing separate settlements, It appears to be argued that this
was so because the company did not recognize the Fed-
cration as per clause 4 of the minutes of agreement June
1978 (Exhibit W 15). This tribunal had already held that
question of recognition of Federation is no longer open to
consideration before this Tribunal because the company
did not take up this stand before Gujarat High Court. There-
fore, all that can be said that as per practice the settlement
entered into by the company with the Federation was
adopted by individual constituents of the Federation by
signing separate settlements. However, this practice would
have no impact upon the capacity of the Federation as
rightful agent of its constituents to negotiate the settle-
ment on their behalf,

The next question that needs consideration is the
plea raised by the company in its written statement re-
garding the unions of workman at Mumbai and Wardha, It
is pleaded paragraph G Eombay General Employees
Association Mumbai Registered No. 2992 Maharashtra
(henceforth the Mumbai union) and Bajaj Electricals Em-
ployees Union Wardha Registration No. NGP/2927
Maharashtra (affiliated to Bombay General employees
Association, Mumbat) henczforth the Wardha Union had
withdrawn their affiliation from the Federation. The

e I L

Mumbai Union and the Wardha Union had entered
into two separate settlements dated 29-1-96 (Exhibit 5 to
written statement) and settlement dated 15-4-1996

(Exhibit 6 to the written statement) prior to making of
order of reference. In paragraph G and paragraph k of the
written statement it has not been stated that these two
unions are recognized unions under the Maharashtra Rec-
ognition of Trade Union and Prevention of Unfair Labour
Practices Act 1971 (M.R.T.U and ULP.for short) On the
other hand the drift of the entire Plea in this behalf
appeared to be that the Federation was not recognized by
the company as the sole bargaining agent and that
settlement entered into with the Federation were adopted
individually for making the settlement binding on the
company. In absence of specific plea, that the aforesaid
unions are governed by M.R.T.U.P. and PULP Act 197 1,
as the two unions have been recognized under that Act,
the rejoinder of the workman did not contain any plea of
admission are denial regarding recognition of two unions.
However, in its rejoinder in.paragraph 5 and 6 it was not
disputed by the Federation that the two unions had
disaffiliated themselves from the Federation, It was how-
ever, pleaded that at the time of signing of settlement in
the year 1992 these two unions were the members of the
Federation. T he company has used undue influence upon
these two unions after the new elections when the head
office was shifted from Mumbai to Ahmedabad. It was
Pleaded that the settlement made by Mumbai and Wardha
Unions were not in accordance with the Act. There was
no plea in respect of MRTUP and PULP Act for obvious
reasons in the rejoinder. '

18. It is true that this tribunal is not bound to follow
the strict rules of pleadings provided by the code of Civil
Procedure. However, a perusal of Rule 10 B of the Indus-
trial Disputes (Cen) Rules 1957 would show that after
reference the party raising the dispute is required to filea
statement of claim and the opposite party is given oppor-
tunity to rebut the claim by filing the written statement.
Then the party raising the dispute has an option to file a
rejoinder. It may appear to be elementary but it cannot be
gainsaid that this procedure too requires same kind of
pleadings. It is inherent in the rule requiring to file the
statement of claim that the opposite party knows and
meets the claim in the written statement. The party filing
the statement of claim is given further opportunity rebut
the statement of facts which are new and have been
raised in the written statement by opposite party. Broadly
speaking even the scheme of these rules akin to more
elaborate rules of pleadings in the code of civil proce-
dure. The foundation of these rules as well as the rules in
the Code of Civil Procedure is that ne man should be con-
demned unheard. This postulate requires that a man is
entitled to know what is being said against him. There-
fore, a party must open its cards in the shape of pleadings
so that the opposite party replies to it effectively. The
knowledge of the facts pleaded against a party is part of

Toa bl el o el hon Al e e o . e aina



[ v I—avs 3(ii)] \

IR %1 T9I9S © 310 17, 2004797 28, 1926

173

the principles of natural justice. If that knowledge is not
there then the opposite party shall be condemned un-
heard. Therefore, this tribunal is of the view that it should
be insisted even before this tribunal that a party relying
on certain facts must plead their facts. Now since the com-
pany did not take the plea that Mumbai Union and the
Wardha Union were governed MLR.T.U. and PULP Act, it
could not lead evidence directly to prove the fact that
they were recognized Union. A -perusal Chapter III of
M.R.T.U. and PULP Act would show that recognition is
granted after following elaborate procedure. The Indus-
trial Court has to pass an order of recognition provided
the conditions under section 19(1) and 10(3) of the Act are
.complied with. Sub section (3) provides that the number

of employees employed in the section falls below fifty -

continuously for a period of one years the provision of
. Chapter shall not apply. It is true under section 13(ii) the
Industrial Court has power to cancel such recognition. It
appears that it neither been pleaded nor proved that two
unions were recognized under M.R.T.U and PULP
Act. The only evidence given is that of Mr. Kudratkar.
He stated in paragraph 8 his affidavit thatghe charter of
demand 1-1-1992 submitted by the Bombay General
Employees Association and subsequent settlement dated

28th June, 1992 signed in consultation then had binding

effect, more particularly as said Union is holding
certificate of recognition under MR T.U. and PULP Act.”
This statement did not relate to settlement of 1996 entered
into by Mumbai Association. No certificate was produced.
This part of the evidence is inadmissible for (1) Lack
of Pleading (ii) for non production of certificate.
(iii) It does not refer to agreement of 1996. Obviously
advantage is being taken of the words used in affidavit
to some thing for proving some thing other than that it
was meant. The federation was not made aware by
specifically pleading that Mumbai and Pune Unions were
recognized under the M.R.T.U. and PULP Act by the
Industrial Court. The certificate of recognition dated
such and such was issued by Registrar of the Industrial
Court in Form B under Rule 7 MRTU and PULP Rules
1975 in case the certificate was not filed or annexing the
certificate. In the opinion of this tribunal the Federation
was entitled to verify the fact mentioned in pleadings and
the certificate. In opinion of this tribunal the certificate
was not the conclusive proof of recognition. The

Federation could prave that there was no legal order in -

support of recognition or that recognition has been can-
celled subsequently. {t was argued that admittedly, the
number of workmen has been reduced to less than 50 at
Mumbai than the chapter ceased apply. This tribunal does
not give its apinion on this point for the reason it rejects
the argument of company because evidence is
inadmissible to prove a fact which requires pleadings. This
tribunal is justified in taking this view of the matter
because recognition of Union under the MRTU and PULP
Act 1971 cannot be treated lightly as the consequences of

- Shri. Chidambaram appearing for the Union

a recognition or drastic. The Act stand amended t  extent
specified in schedule I as per section 20 (2) (b) of the

MRTU and PULP Act. In this conn tion,

mately that company had not led any evidence
application of MRTU AND PULP Act 1971
Wardha Union Similarly no evidence was ledin the case
of Pune Union which entered into settlement subse-
queiit order reference in the year 2000, In fact he bmit-
ted that the story of recognition is false. This trib is
not giving any final opinion but the examination of|settle-
ment of 1992 and 1996 entered into by Mumbai Union
‘do not‘indicate any where that settlement was under
the LD. Act as amended by the MRTU and PULP Aet .
This tribunal has examined the letters heads of the Union.
They also do not indicate that any certificate was ob-
tained where as they indicate the Registration Nizmber
under the Trade Union Act 1926, However, this tr
does not give any final opinion. The fact remams

it with General and Engineering Kamgar Sangt
(Pune Union for short) dated 15-12-2000 Ex-23, N
evidence was led about. Thus there is no eviden
Pune Union was recognized Union under MR’

during their oral arguments; that the aforesaid three
i.e. Mumbai, Wardha and Pune are recognized
under MRTU and PULP Act, 1971 is not accepted.

19. It is now to be decided if the legal effect of the
Memorandum of settlements entered into by Mumbai,
Wardha and Pune Union under the provisions of the Act
as it stands without amendment under 20(2) of MRTU
and PULP Act 1971 as provided in schedule 1 section 2(P)
of the Act reads as under “settlement” means a settle-
ment arrived at in the course of conciliation proceeding
and includes a written agreement between the employer
and workmen arrived at otherwise than in the course of
conciliation proceeding where such agreement has been
signed by the parties thereto in such manner as may be
prescribed and a copy thereof has been sent to an [officer
authorized in this behalf by the appmpnate Government
and the congciliation officer: |

It is clear that sectioa 2(P) recogmzes two kmds of
settlement:
(i) in the course of conciliation proceedings

(ii) Written agreement between Employer and work-
men otherwise than in the course of proceedings; (a)
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Where such agreements has been signed by parties thereto
in such manner as may be prescribed ; (b) and a copy
thereof has been sent to the officer authorised in this
behalf by the appropriate Government and the Concilia-
tion Officer.

We are not concerned with the settlement in the
course of conciliation proceedings. 1t is well established
that a scttlement in the course of conciliation proceedings
is that settlement which is a consequence of conciliation
by an authority under the Act. The conciliation proceed-
ings may be taken up under section 12 of the Act by the
Conciliation Officer or by the Board of Conciliation under
section 13 of the Act. 1t is not case of the company that
the Settlements entered into by the - company with the
Mumbai, Wardha and Pune Unions were arrived at as
result of intervention by the authorities empowered to
taken up conciliation proceedings. Now it is well estab-
lished that the words in the course of conciliation pro-
ceedings do not imply a private settlement during the pen-
dency of conciliation proceedings shall also covered by
aforesaid words. Prior to amendment of 1956 sub section
(1) of the Act employed the aforesaid phraseology in Sec-
tion 18(1) of Act. After amendment of 1956 section 2(P)
was amended to include a private settlement. Section 18(1)
of the Act 4s it stood prior to amendment is re-numbered
as section 18(3). It cmploys the same words ie. in the
course of conciliation proceedings employed in
section 2(P) and section 18(3) of the Act. The Supreme
Court in the case of Bata Shoe Co. P. Ltd. Vs. D. N.
Ganguly 1961 ILLJ-303 turned down an ingenious
argumentthat phrase during the course of conciliation
proceed-ings implied the period for which the conciliation
proceedings were pending Wanchoo J. speaking for the
Bench held that context required narrow construction to
the aforesaid words, although, these words may literally
imply the period. This tribunal is of view the meaning
accorded to the aforesaid in the Bata Shoe (P) Ltd,. Vs.
D.N. Ganguly would apply for interpretation of the
aforesaid phrase in section 2(P) and 18(3) of the Act. Any
other interpretation shall not be justified logically or
historically.

20. 1t may be noted that after amendment of 1956
section 2(P) of the Act by inclusive definition has
cxpanded the meaning of word settlement. An agreement
arrived otherwise than in course of conciliation
proceedings have been included, 1t may also be treated
such settlement have to comply with condition (a) and con-
dition (b) mentioned in the previous paragraph hereinabove.
The Bombay State(as it there was) had formed Industrial
Disputes Act (Bombay), Rules 1957 (The Bombay Rules for
short) in exercise of powers under section 38 of the Act.
The Central Goverriment has also framed rules known as
the Industrial Disputes Act (Central) Rules 1947 (the Cen-
tral Rules for the short). The industry in question appears
to be covered by Section 12(ii) of the Act and prima facie

the appropriate Government for the purpose of industrial
dispute of local unions shall be the Staté Government
under Section 38 of the Act. Therefore, the Bombay Ruiles
shall be attracted. The rule 62(1) relates to the form of Memo-
randum of Settlement. The Rule 62(2) can be related tocon-
dition (a) in the definition of section 2(P) of the rule 62(a)
prescribes who shall sign the Memorandum of Settlement
on behalf of the employ. The rule 62 (b) prescribes who
shall sign on behalf of the workman. the rute 62(4) relates to
condition (b) of the definition of section 2(P) as analysed
earlier. It prescribes the authority to whom the settlenent
artived between the parties shall be sent. In the central
rules there is similar rule 58 Mutatis Mutandis. The
question is whether a private memorandum of settement
entered into otherwise than in the course of congiliation
proceedings can be complete without complying with the
formalities mentioned in section (P) read with relevant rules.
In other words whether compliance of the formalities
(a) and (b) is mandatory or directory. The legislature
amended section 2(P) in the year 1956, and introduced by
way of that amendment a new category of settlement
between employer and the workmen otherwise than in the
course ofwettlemeit. Such a settlement can be cailed a pri-
vate settlement as opposed to. settlement brought about
under guidance and presence of an authority under the Act
as was done during the course of conciliation proceedings.
The legislature wanted to lend some kind of authenticity to
the settlement arrived between parties so that any docu-
ment purported to be signed by the employer and by
persons representing the workmen. Therefore, in section
2(P) itself the aforesaid conditions (a) and (b) were
provided for. It is clear from section 2(m) of the Act that
words' prescribed’ means prescribed by rules. The manner
and the method of signing and the authority to whom the
copies has to be sent has been prescribed by the rules. In
the opinion of this tribunal the procedure indicated in
section 2 (p) of the Act and that prescribed by rules
applicable to the memorandum relation to an industrial
dispute is mandatory. Otherwise the authenticity of a
private settlement would be in jeopardy. The rule is that
when an act prescribes that a particular thing should be
done in a particular manner than that thing should in that
manneror none at all.

21. The company in its written statement in
paragraph k stated that a separate charter of demands was
submitted by the Mumbai Union. It resulted in the
settlement dated 29-1-1956 (Exhibit 5 to the written statemnerit).
It was further pleaded that there was another
settlement dated 15/4/1996 with Wardha Union Exhibit 6 to
the written statement. In the case of Mumbai Union

a copy of the memorandum of scttlement purported to be
signed by high officials of the company and the
office bearers of the Union including the President and the
Secretary. The memorandum of settlement (exhibit 6 with the
wiitten statement) is filed along with certain papers. Onbehalf
of the company it is signed by Senior Branch Manager, and
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on behalf it appears to be signed by the tifices betwers whom
the workers have authorized by tesotuitiof. it Hie tejoinder it
was pleaded that apart from the fact these settlément were
obtained by unducinfluence, they wére not entered with any
legal entity. It was further pleaded that these settlements
were bad in law and obtained under undue influenoe without
any permission or knowledge of the Fedetation. -

21, In this case the company has.filed the
memoranda of two settlements units defence. The
normal rule of pleadings is that whatever is stated in &
writien staterfient in defence is deemed to be denied. The
plea of replication or rejoinder is necessaty when the
party wants of confess (admit) the additional facts stated
in the written statement and plead somie other facts
showing that the facts stated in the written statement shall
not affect the stand taken by him in the initial pleading in
the plaint (here the statement of claim) therefore, itds not
necessary in the rejoinder to deny additional facts pleaded
by the party. Otherwise, there shall be no end to
pleadings, the parties shall go on raising points and
counter points. Therefore, it was incumbent upon the com-
pany not only to file the two memoranda of settlements
but to prove in accordance with law it has been complied
with it. The two memoranda of settlements cannot be
treated as legal documents unjess the formalities required

by the law for their execution are proved. The burden of |

the proof of introducing evidence for their proof is upon
the persons is on the party who shall fulfil it no evidence
is given in support pleading. Moreover, signing a private
settlenrent with a third party is within the special
knowledge of the company. The federation conld not have
any knowledge about the two settlements. Therefore,
also the company has to prove the validity of .the
document in case it secks to rely on them.

22. Now the case of the company is that it had en-
tered into settlements with the local unions of Mumbai
and Wardha. Therefore as per section 2(P) read with sec-
tion 18(1) of Act shall be binding agreement on the parties

provided the formalities contemplated by section 2(p) read

with Rule 62 of Bombay Rules have been complied with,
We may for our purpose take only part of rule i.e. 62(2) and
Rule 62(4). In the case Adik Patel vs. Tata Iron and Steel
1994 Lab IC 2394 the compliance these rules has been held
mandatory. The question is if any evidence was led to
prove that the formalities mentioned in rule 62(2) were
complied with. In the case of Mumbai Union the memo-
randum of Settlement Exhibit 5 was purported signed by
its President and by the Honorary Secretary. However, no
witness has asserted in examination in chief regarding
compliance. It cannot be inferred from the cross examina-
tion of Kudtarkar that Mumbai settlement was singed on
29-1-1996 by the President Shri. H N.Trivedi and
Secretary Shri. Shenoy. However, there was no evidence
led to show that Mumbai Union is a registered union.
‘There is at least one sentence in the rejoinder that the
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local union are not legat entities. No evidence was led 10
show that copies of Memorasndum of Settioment dated
29411996 (Bxhibit W5) to the written stxiewnént were e
to the prescribed authorities under rule 62 (#) of ¢

Bombay rules. The cross examination of the

witnésses examined by Federation especisily
K. K.Vijayan and Murlidharan does not prove
complisnce of 62 (4) of the rules. The last line of Men
randum of Settlerhent dated 29-1-1996 (Exhibit WS to

“written statement) would not prove compliance 85 it

statement which would done something in fatnre, Nor is
ltdmmhaummhmdm&nfm
that of Central Rules. So far as Wardha Union (Exhibit W6
townttenmtmn)nsoomednocmlmoem od
regarding compliasce of Rule 62 (2) and mszm
Bombay. Only wilhess Kudtarkar .examined by
Compnay did mot say anything tesardx -
compliance. Nor does the cross ¢ Dlish
those facts. The memorandum of settlement wnh_ -
unioti dated 15-12- xhibit M23) and thet entered on
mmwso)m

the same defect. Theae sctticmeits wese cntqred
dmmgtlmpuﬂmd‘ﬂﬁlrefembumm

be proved by leading appropriate evidence. - .

23. It was vehemently arguad by Sk, . CHi o

ﬂ:atthcsaﬂemtsenwredmtobyﬂww ith
Mumbai Union dated 29-1-1996 ( Exhibit 5 to the witten
statement) and the settlement dated 15-4-1996 (Exhibit &

- to the written statement) with the Wardha Union pnof o

pendency of this reference and those entered during th
pendency of this réference on 15-12-2000 with Pase Unib
(Exhibit M 23) and with Mumbai Union on 24-1-2000
(Exhibit W 50) are not binding on all the workiner
According to him a settlement entered under section
2(p) of the Act binds the workmien who are signstory to

the settlements and none other. In this opiniow of this = .

tribunal this argument based on section 18(1) of the act
ignores the fact section 2(p) itself delegates to the rv
making authority the manner of signing a setbsment - -
‘as prescribed’ which means “prescribed by the rale”’.
Moreover, this argument is subversive of printiple of -
collective bargaining which is the son! of labour movemsént
and forms the bed rock of the negotiations made on bohalf
of the workers by their representatives. Otherwise it wonld
be impossible to negotiate a private settlement. Th
history of making amendment in 1956 suggests -
legislative wanted to provide a mode for privat

settlement of dispute which are recognized by the Act.

Prior to the amendment a memorandum of settlement
_ otherwise than in the course of conciliation proceedings
‘wasnotrecognized, The defect was remodied by amendmen

act of 1956 by making suitable amendments. The conclasion
of this tribunal i$ supported by the decision of Suprem :
Court in the case of Herbertsons Ltd. vs. wﬂd i
of Herbertsons 1977 to Lab 1C 162 and Tata Engineering
and Locomotive Co. Ltdvs. Workmen 1981 IILI.JMQ
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24, Shri P, Chidamabaram further argued that the
two subsequent memoranda of settlement entered into by
company with Pune Union 15-12-2000 (Exhibit M 23) and
that with Mumbai Union on 24-1-2000 (Exhibit W 50) are
hit by section 33 of the Act. This tribunal does not decide
this point because it has already held that company has
not proved compliance of rule 62 of the Bombay rules
suffice it is to point out that it was open to the company to
file appropriate application for obtaining permission asa
measure of safety. 'The point raised by Shri. Chidambaram
is not decided and is kept opén.

25. This takes us to argament of ShriP. Chidambaram
that all the settlements entered into by the company with
Bombay Wardha and Pune Union gmounted to Unfair
Labour Practice. The company acted'with malafide inten-
tions to create dissensions in the Federation since 1993,
when office bearers i.e. the President and Secretary from
Mumbai, were defeated in the General Body Election. A
new body came into being and its centre of gravity shifted
from Mumbai to Ahmedabad in‘Gujgrat. Thereupon, the
Federation began 1o breathe fresh air. However, the man-
agement of the company took the defeat of the president
and secretary fromn Mumbat as if § ; was its personal defeat.
Consequently the local Union from Munfbil disaffiliated
itself. It was pointed out that last settlementdated 28-6-92
was to expire on 31-12-1995. The niewly constituted gen-
eral body submitted the nature of termination and issued
a fresh charter of demands on 24<11-1995,

26. It was argued that instead of entering into nego-
tiation on the fresh charter of demand the company set
tight over these demands and did not start negotiations.
Before a word of negotiation between the company and
the Federation could be exchanged. On either side, the
company allegedly signed a memorandum of Settlement
with the Splinter Union of Mumbai on 29-1-1966. It was
alleged that thereupon the federation approached the Cen-
tral Labour Commissioner (Central) Delhi for intervening
and for making a rference to the National Tribunal. When
no action was taken by the aforesaid Labour -Cominis-
sioner, the Federation was compelled to move the Gujarat
High Court the federation was compelled to file writ peti-
tion before Gujarat High Court. Consequent to the order
the conciliation proceeding were taken up by the Central
Commissioner of Labour (C). The company persisted in
its adamant attitude and then failure of conciliation was
reported resulting in reference. It was argued that the
company entered into memorandum of settlements with-
out negotiations on the charter of demands made by splin-
ter Union. This was done by the company only after it
received the of charter of demands dated 24-11-1995 and
notice of termination of settlement dated 24-11-1995. It
was asserted that as per clause 15 and clause 16.of the
settlement was entitled to make fresh charter of demands

upon termination of earlier settlement as prmded in sec-
tion 10 of the Act.

[ o T PRI | CORIp e e e b d

Shri P. Chidambaram submitted forcefully during
the oral arguments that the policy of the company was to
divide and rule. Despite the charter of demands of the
Federation, the company directly negotiated with the
Mumbai union on the basis of its demand dated
29-1-1996. In this connection, it was submitted that only
witness examined by the company Shri Yogesh Kudlerkar
who had incorporated the written statement in his affida-
vit for sake of brevity was unable throw any light why the
company did not enter into negotiations with the
federation and directly entered into negotiations with
Mumbai union. This tribunal is of the view that there is
substance in the argument oﬁhn Chidambaram, The
cross examination of this withess revealed that the
witness was unable to sustain the allegations made in
paragraph K of the written statement. In cross
examination this witness claimed that he was working with
the < company since December 2001 and his knowledge in
respect of prior happenifigs was baded on recorded of the
compamny. But the witness fumbled at the very first

Huestion regarding tifg charter of demands made by the
federation by saying that he did not recollect it. The

witness - was positive in his statement that he seen the
letters of the company calling the Federation of negotia-
tions and be denied that company did not call anybody
for negotiations, He undertook to produce the letter on
next hearing. The witness stated that he was unable to
say if amy person was called for negotiations from the side
of Federation when the negotiations with the Mumbat

‘union were goingon. He stated that he had noknowledge

of the fact thatthe.company settled with the Bombay union
without inviting anyone for negotiations from the Federa-
tion. He was unable to give any reason for the change in
attitude of the company for not negotiating with the
federation after expiry of earlier settlement of 1992
contrary {o its earlier practice. The witness was unable to

say anything about the meetings held by the company
with the Federation because he had not seen the recorded
and under took to produce it on next hearing. He was
unable to say if the Federation was asked to accept the
same settlement as was entered into by the company with
the Mumbai Union. The witness agreed that the charter
of demands of Mumbai Union was issued on 1-1-1996
and settlement was signed on 29-1-1996. He agreed that
inference could be drawn that the company and the
Mumbai Union settled their dispute quickly. The witness
admitted that Former President and Sccretary of the Fed-

‘eration Shri HN. Trivedi and Shri Shenony
‘Tespectively were the President and Secretary of the Union.

These persons occupied the same posts in the federation
in 1992. Since this witness had filed his affidavit, it was for
him to prove the facts in support of his statement.
The witness was the casualand entered witness box with-
out seeing any record. The witness was given an
opportunity to produce the documents that he did not do

S0 takmg umbrage under the plea that these documents
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were destroyed on account of water logging in the
magazine floor where they were kept. It was alleged thata
floor above the office of company in possession of the
LIC had canght fire and during conrse of attempt to extin-
guish fire the floor of the company was water logged.
This tribunal does not trust the story given out by the
. witness. The reason is that the company had filed the
written statement on 10-2-1997. It is reasonable to
assume that the company must have shown to the person
all the documents who drafted the written statement. The
witness had filed the affidavit on 22-4-2003. He did not
state in his affidavit that certain documents were destroyed
in Jan. 2002. %t appears to this tribunal that this witness is
not speaking truth when he said that he had seen letters
of the company calling the Federation to negotiate.
K.K. Vijayan had filed the affidavit for Federation he had
stated in paragraph 5 of his affidavit that the company did
not write the Federation for negotiations. This witness
was not cross examined by the counsel for the company
by showing nine letters inviting the Federation. The
major part of his ¢ross examination was done on
3-11-1999 and 10-12-1999. No question was put to him on
this point. Shri A K. Murlidharan who is the Secretary of
the Federation was also examined. The company could
put to him this question although he had not filed
affidavit on this point. Thus, the finding is that company
hurriedly entered into settiement with the local union and
did not respond to the charter of demand of the Federa-
tion. This tribunal finds that it is probable that the
management of the company had better relations with
then President and the Secretary of the Mumbai union
who were office bearers of the Federation for consider-
able length of time. It appears that the company did not
want to negotiate with the Federation because in its
opinion the new body was less agreeable to the dictates
of the company in view of its 33 point charter of demands,
It appears that company has taken the stand that the
demand of the Federation were exhorbitant.
Shri Kudtarkar stated so in his affidavit and in his cross
examination. In the opinion of this tribunal that even if
demand of the Federation appeared to be exhorbitant to
company, it could not have been departed from its time
honoured practice of negotiating with the Federation
because it had not lost its representative character for the
purpose of collective bargaining. Apparently, the motive
behind the action of the company in not negotiating with
the Federation was because it could not persuade or
compel the new body to give up all its demands and agreed
to sign to a settlement given by the company. The action
of the company in ignoring the Federation and entering
into negotiation with Mumbai Union was only with
view create a short of fait accompli for the federation.” The
company appears tobe successfully only nominally be-
cause Wardha and Pune Union have accepted the dictate
of the company. Shri Chidambaram is justified in his sub-
mission. Shri C.V, Pavaskar learned counsel for company

" company since 1979 to enter into negotiations with the

tried to argue that even though it was practice of - the |

Federation, but it had not recognized the federation as| -
the sole bargaining agent of the Unions it represented. ‘
The entire argument is belied by the various seitlement|
filed by federation from 1979 onwardsto 1992.- The ‘actoM
facts are that there was tacit agreemient between thie fed-
eration and the company that its settlement. shall be
implemented as such by units. ‘This was the practice fol-
lowed since 1979. The clause 4 of 1979 settlement
appears to be of no consequence when in actual practice -

a settlement was negotiated by the Federation between
1979 to 1992. There appears to be no cogent feason for
departing from this practice except that the management
did not prefer to negotiate with the new bady. Thete is no
merit in the argument that the clause 3 of the settlement of
1979 indicated that Federation had ho'right to
negotiate. The history of négotiation and the settlements
from 1974 to 1992 filed by the Federation as W1, W15,
W16, W17, W18, W19, W20, S21 show to the contraty.
The very plea of the company that it realize in the coursé of
time of futility of entering into negotiations with the’
Federations because its demand would cause loss o coms
pany to tune of Rs.10 crores or more per.year whereas fts
income was less than Rs.5.07 crotes was a mere pretence
It appears to this tribunal the real reasons was that the
company wanted to impose its will on the Fedéfation, -
because Federation was assumed to be inflexible. There
appears to be clash personalities rather than clash pri
ciples. Otherwise, parties could sit across the table to sort
out the difficulties. In the opinion of this tribuna
disregarding the apex body with view gl s will

Federation with litigation and giving a1k
affiliated with it to fall in line and get the
ment from the company or ianguish with the Federation.
This is the age old device of divide and rule dear to pér--
sons in power. The Romans had made this practice .
a principle of iruperialism. In the opinion of this tribunal -

of the aforesaid practice is not whfair practice, then © e

nothing is. :

23. This takes us to merits of the demand -
by the Federation Shri. C.V. Pavaskar, ‘learned cou
for the company after closing his argument stated that
company was willing to give benefits of Bombay -
settlement and this m‘bun'almaybearinmiﬁdﬂwprincipl _
involved therein and grant relief to workmen involved in
the reference. However. it was submitted that looking
to the financial condition of the company it would
not be proper to grant the relief to workman with
retrospective effect. In the written. submission made in
behalf of the company the same has been reiterated.

24. The next question that arisesfor determinati

'is: What are the implications of this offer? One thing is
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very clear that the company has shown its willingness {0
bear the financial burden in future if this tribunal gives an
award in respect of all the units of the company if the
benefits given to them are confined to those that are given

to the Mumbai Union. The other agpeet of the matter is

that company says that it will not give its units the same

benefits as were given to Mumbai Union from the date
they were given to it. The reason given is the deplstemant .

of the financial condition of the company. The Federation
does not accept the offer for the obvious reasons. It feels
that the company still wants to impose its will on it.

25. Therefore, it would be proper to consider
the solution to problems raised in the industrial
the reference on the basis of general principles. The task of
an industrial adjudicator is Brenviable. He is required to
consider the mass of facts thrown at him at random and the
theories which may be suitable for adjudication to particu-
lar industry at particular time not to the problems at hand.
In the adversonal system of justice each party argues that
certain cbservations made by certain courts lay down
universal principle in all cironmstance. In labour jurispru-
dence we cannot subscribe to static principles. They are

as dynamic as the life itself, The procedents cited at the bar

are mind boggling for the reason what is stated in
therein are generalizations suitable to particolar circum-

stance of a case at a particular time. Those statements are

taken out of context by either party as gospel of truth,
After considering the bulk of authorities cited before this
tribunal, it wouid be proper to consider only the general
principles rather than the ‘law declared’ in particular case
as binding. It must be remembered that the Federal
Court itself had recognized way back in 1949, the industrial
adjudicator is not bound to give its opinion strictly in ac-
cordance with the law of mastéi or servant. The award of
the tribunal is not fettered in any way by limitations appli-
cable to ordinary courts. The award may contain certain
provisions of settlement which no gourt can give. In
Western India Automobile Association vs. Industrial
Tribunal (1949) ILLJ 245 (per Mahajan J at page 256) Jus-
tice P.B. Gajendra Gadkarin (1961) 11 LLJ 663 pointed out
that the task of an industrial adjudicator not confined to
administration of justice strictly according to law”™. It
appears that Ludwig Teller in Labour Disputgs volume $
had made a statement to the effect;

M an industrial arbitration may invoive the exten-
ston of an agreement or making of new one or in general
creation of new obligations or modifications of old ones
while commercial obligations generafly concemns itself with
the inerpretations of existing obligations relating to exist-
ing agreements” _

(quoted by O.P. Malhotra in his Industrial
Disputes Fifth Edition at page 737) The author says that
the observations macle by Mukherjee J in the case of
Bharat Bank Ltd vs. Employees of Bharat Bank 1950 LLJ

s LTI R T e T PO N I

921 at page 948, by 5.K.Das J in the case of Rohtas Indus-
tries Lid vs. Brynandan Pande (1956) IT LLJ 444 at
page 449 and that made by Untwalia | in Premier

- Automobiles Vs. Kamigkar Shantaram Wadke (1975) ILLJ

445 at page 430 are im}psred by above statement
by Ludwig Teller. Suffice, it s tp cite observation
of Untwalia J of Supreme €ourt because the earlier
authoritiss werg considered by him.

mmmnﬁﬂm Qf &‘ Mm dmdmg indus-
trigl dispiter under the Adl are vevy extensive much wider
than the pawers of a Civil Coum, while adjudicating o
dispute,whick may be an industrial dispute, The Labour
Courts and the tribunals ta whom the industrial disputes
@re referred by the approprigte Government under sec-
tion 10 can cpggte pew contacts, lay down industrial
policy for industrial peace, order reinstatement of work-
men, which ordinarily Civil coyrt could not do™.

The afgresaid observations and ‘other observations
in onrlicr cases show that labour courts are not required to
adopt & approach governed by the pst but may create a
new picture in the shape of rights and obligations unheard
of intlie precincts of a normal Civil Coust, In such a situa-
tion cach reference has to be confined to facts and circum-
siance obiaining in that industry. The general principles

'lmmmmeprecedemsmofvaluemdetenmmngﬂw

now picture. Beyond that the precedents of past are frozen
intg pringiples applied by a labour court to a dynamic situ-
atien. The jribung} should be conscious of the fapees of
Yin and Yang i.e. (Law of changes) in the indugtry as a
whole and the industry with whieh it may be dealing. But
the Jaws of change are not explicit but are based on what .
Justice VR Krishna Iyer expressed as Judicial hunch.

26, It would now be proper to consider genera!
principles of wage fixation. The founding fathers of the
Constitution of India were conscious of the fact that a
Iarge segment of labour in India is ynorganizsd. Even the
organized labour was being exploited and the free India
had taken steps in right direction by framing basic industrial
legislation like the Act and the Minimum Wages Act. There
wag positive desire on the part of the constitution makers
that the lot of Jabour in the country deserved improvement.
They introdyse in Asticle 43 of the constitution the concept
of living wage for the workers and adopted its promotion
as a directive prineiple of governance af the country by
the State. Since then the terms wages hag aggpired different
meanings in different contexts. It has been considered and
categorized gt six Jayers. Viz. (i) Statutory Mininunn Wages
(ii) the bare minimum wage (iif) the minimum wage (iv) the
fair wage (v) the living wage and (vi) the need based wagg.
The Minimum Wages Act came into force ta the year 1918
and brought in its train the concept of minimum wage
fixed by the statute, The concept of the bare ar basic wage
has doveloped by industrial awards and the concept of
minimmm wages fair Wages ang the living  wages was
discussed in the report of fair Wages Committee. In the
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year 1957 the Fifteenth session of Indian Labour
Conference developed the concept of ‘need based’
minimum wage. However, the society is always on the march
and therefore, apart from the broad rubrics given above, it
is difficult to define the aforesaid concepts. The state
economy began to move with the passing of time. What
was moving; developed speed. Therefore, these concept
have grown with the growth of economy and the
consequent charges in social conditions. The Six concepts
are dynamic in nature. This aspect was accepted by the

Report of National Labour Commission. This document

was filed on behalf of the company. Justice P.B. Gajendra-
" Gadkar a judge without parallel in knowledge and experience
in labour matters, stated in the case of Gover Aluminium
* Works vs their workmen (1958) | LLY 1 at page 60, that the
from country to country time to time, depending upon the
economic development and even in particular industry.

However, Justice K.C. Das Gupta, in the case of Hindustan -

Times Ltd vs. their workmen (1963) ILLJ 108 at page 112
stated as follows: *‘At the bottom of the ladder, there is
minimum basic wage, which the employer of any industrial
labour must pay in order to be allowed to continue an
industry. Above, this is the fair wage, which may roughly
be said to approximate to the need based minimum in the
sense of a wage which is adequate to cover the normal
needs of average employee regarded as human being in
the society. Above the fair wage is the living wage-a wage
“which will maintain the workmen in the highest state
industrial efficiency, which will enable to provide his family
with all the material things which are needed for their health
and physical well being, enough to enable him to quality to
discharge his duties as a citizen”. The abave attempt on
the part of Justice K.C. Das Gupta to describe different
concepts of wages have been accepted by the Supreme
Court in Hindustan Antibiotics Ltd. vs. Their workmen
(1967) 1 LLJ 114 at page 120 workmen of Gujarat Electricity
Board vs. Gujrat Electricity Board (1969) I LLJ 791 at page
796. Let up now consider in short the lowest level of wages.

Minimum basic or bare Wage: Itisthelowestlevel

of wage which depending upon the industry, context and
time, is supposed to be paid by the employer compulsorily.
The employers have exploited their superior economic

situation. They barely fed or half fed the workmen. This

was before the labour forces began to organize themselves.
Gradually things began to change in industrialized units
on account of the industrial revolution with the expansion
of economy but nothing happened in colonies. India was

one such colony. The foreign rulers and the Indian’

Industrialist equally exploited the workmen. This
exploitation was counter productive as all exploitation is,

in the long run is. Champaran was the first episode in the -

industrial exploitation which served the seeds of freedom

movement more firmly then ever. It was a lasting shame

and a tribute ta the tale of exploitation that the industrial
adjudicator was trying to grope into defining whatmmmnun

' consequence of legislation. Parliament in its wisdo

basic wage meant on the anvil of freedom. A reasonabl
man believe me, there are millions of them would say tha
the minimum basic wage would be the wage which would
fully feed a family, give them adequate clothing and somx
king of shelter. Perhaps this is best definition we can get
Of course, these expressions are not constant and ma
change with the state of economy. However, they indicate
the state of desperation to which the workmen are drive
in an under developed or so called developing economy.

27. Statutory Minimum wage: This wage is a

thought that it would be proper to declare minimum wag ‘
from umcto time by issuing notifications ﬁxmgthc i

workmen conscious of their rightsin the unorganized sectof
of the Industry. However, an enactment cannot bring ‘i
social revolution. If the Act is not implemented, it remains
a paper tiger. A very senior Advocate, who earned a lo
money in his life time cynically told this Presiding Office
that he had made his life comfortable due to spate o
legislation unleashed by Parliament. His opinion was
whenever, a new legislation is made, the chiefbeneficiaries
are the lowers. This Presiding Officer cannot be so cynical
in his attitude to the law making process in the count:
but it cannot be denied that machinery of implementation
of an enactment has mostly falled behind the standards
expected of it. This-may be due to corruption or.
political interference it is difficnit to say. Perbaps blame lies
to the penchant for legislating and forgetting the problem,
It is humbly pointed out that legislatio
without awareness of implementation is lame. It cannot be
treated as Panacea without hard social work.

28. Minimum Wage: This concept occupied a highe
rung in ladder of wages. The statutory fixation of wage
may lag behind in nothing the ground realities. It may take
time to conceive it. The situation may change before la
decides the minimum wage and it is implemented. A cyni
has said the law lags forty years behind. The opposite
attempt may also not help. If far too progressive a law is
made then it would remain unimplemented. In fact this
minimum- wage should be related to both abave the
subsistence level. The Fair wages committee had occasio
to say that the concept of minimum wage should not be
confined to ‘bare sustenance of life’. It must go Little furthe
to give the workman facilities for some measure of educatio
medical requirements and amenities necessary fo
preservation of his efficiency. It was observed that a
industry which cannot provide minimum wage had ng
right to exist. It was further observed that in case the
continuation of such industry was imperative, in the large
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minimum wage should paid by the State, The Committee

was of the view that minimum wage was at lowest rung of -

the Fair wage. Further, the committee was of the view that
in determining the minimum wage, it was not necessary to
look to the capacity of the employer to pay but solely on
the requirements of workers. In the case of Chandra
Bhawan Boarding vs. State of Mysore AIR 1970 SC 2042
Justice Hedge of Supreme Court pointed out that concept
of minimum wage is an intermediate toa wage which is just
sufficient to meet bare sustenance of an employer and his
family. It includes other primary needs like schooling of
children, medical expenses and transport charges etc.
This is what a civilized society expected from an employer
Needless to say the Minimum Wages Act, 1948 gives
sufficient power to fix minimum wages as stated above.
However, the Act deals with fixation of wages in
unorganized sector of the industry.

29. Fair Wage: If we think progressively, then we
shal! find at a higher step another concept called ‘Fair
Wage’. It lics on rang higher than the minimum wage and
lower than the living wage. Roughly speaking it would be
a fair wage if the employer pays to his workmen the same
wage as is prevalent in the market in the industry of the
nature comparable to his industry for which the wages are
fixed. If we are inctined to think socialistically then we may
say that the concept of Fair Wages shonld be ideally that
which is paid by the predominant industry in that ficld.
The commitice on fairs wages felt that thelower limit for
minimum wiage must be determined by the need of the
workmen, The upper must be determined by the capacity
of industry to pay reasonable wages. The factors-that may
come into play in between may be (i) the productivity of
labour; that is the contribution of labour (ii) the prevailing
rates of wages that is the market rate (iii) level of national
income and its distribution (balancing factor) and (iv) the
place of the industry in the ¢conomic structure of the
country a (status of industry according to the need of the
nation). It was affirmed by the aforesaid committee that it
was difficult to assign any real weight to above
considetations while fixing the wages of workmen
actually. The task of adjudicator, therefore, appears to be
keep in the back of the mind the aforesaid nebitlous
concepts. The adjudicator therefore is relegated to strike
balance between the load of work and the capacity to pay
to take a fair cross section wages of the concerned Industry
m region if there be any; The adjudicator is also required to
consider the general standard of living based on the
National income of country and guard himself against fixing
the higher standards prevalent in developed countries,
whose natural incomes are far more superior to our country,
The society cannot be burdened with weight that it cannot
bear. The adjudicator should be aware that if he gives
unduly unrealistic wage packet to workmen in an industry
then its national reactitn wounid be to cut costs by reducing
the number of emplovees and this action is turn would
create further unemployment. The balanced picture requires

tight rope walking on the part of these on whose lot falls
the fixation of wages. '

30. Living Wage: The ‘living wage’ concept is yet

-higher it goes above bare physical subsistence but looks

towards the decent standard of living after fulfillment of all
the needs of a worker during the working life and thereafter
in retirement. It includes not only his personal needs but
that of the numbers of his family with serve degree ‘frugal
comfort’. It is above the fair wage in the scheme of things
that it takes into consideration old age requirement of a
worker and same provision for the old age and evil days. -
There is an element of wistfulness in this concept for an
adjudicator. This wage is usually out of reach in an under
developed country and its pursuant may be like one author
puts, like squaring the circle. However, great dreamer as
the was Chief Justice K. Subbarao of the Supreme Court
was struck an optimistic note when he said that as nation
would progress we shall begin to consider living wage as
possible.

31. Need Based Minimum Wage: The need based
minimum wage is altogether different concept. However,
this concept is consumed by fair wage. The need based
minimum wages comes at the bottom part of fair wage
and is at the top of part of minimum wage. There is no
possibility of mistaking midnight for noon, but the
precise moment twilight becomes darkness is hard to
determine. The concept is need based minimum wage
lies in the twilight zone. It is something more than
minimum wage but something less than fair wage. It

- belongs to realm when minimum wage begins to turn

into fair wage.

32. The above picture of the categories of wages
is given with a view to give back ground under which
this tribunal has to find out just soiution 10 the
questions posed. This tribunal cannot abruptly plunge
into the agruments of Federation without keeping the
back drop in the mind. Again the attempt is to towards
brevity and avoiding unnecessary case law.

33. The industrial adjudicator is not an ineffective
angel beating his wings in the luminous void. He must
be aware and awareness must be shown by him.
Therefore, it is necessary to consider the different
sectors of the industry with which he is suppose to deal
(i) Public Sector (ii) Private sector (iii) Government sector
(iv) Service sector. This tribunal is entrire agreement
with Shri, P. Chidambaram that these four sectors are the
major employers. There is however, another sector,
which consists of poorest of poor. It may be called Zero
sector. It consists of private employers where
unorganized labour works. It is connected with
agricultural labour, domestic servants in the city etc. It
is usnally ignored because it defies classification.
However, so far as main employers are concerncd the
above four sectors are in the field. In our country the
biggest employer is the Government sector. Since the
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State had chosen to be a welfare state from the very
inception of freedom, it took upon itself the socio
economic responsibilities as a mode! employer. The
result is that a provision has to be made by the central

~ as well as the State government for adequate wages for

the employees. There is over employment in this sector
and a heavy burden of payment emoluments and other
benefits is reflected in deficit of the annual budget. The
public sector, was treated as the commeicial arm of state
in the mixed economy. The core industries essential for
development of the country were allotted to this sector.
It was but natural that these public sector companies
were directed to follow the policy of state for curbing
unemployment and providing better conditions to the
workers employed by them. The service sector i.e. the
Panchayats, Municipalities and the Corporations. They
are part of the local self government. They also give
employments as per directions of the Government. The
private sector industry is anether employer. The bulk of
medium sized industries and small scale industries are
in hands of private entrepreneur. There are some giant
private industries. They may be monolithic or
diversified. These industries are driven by profit making
policy as the domineering aim. Naturally private
industries expect greater efficiency in performance.
Ideally a private industry, is supposed to be free from
the shackles of social obligations and pursue its aim to
earn more and more profit relentlessly and soullessly. It
‘may hire persons in its best interests and fire them if
they are no longer required. It may thus exploit the
weaker sections of the society.

34. It has been argued that the Fifth Pay

Commission gave substanitial relief to the employees in .

the Government sector. The Central Government had
-decided to implement the recommendations of the Fifth
Central Pay Commission. Most of the states followed
suit. It was natural that employees of the
Municipalities and the Municipal Corporations reaped
benefit from that report. Thus, in the service sector the
urban local self governments are required to walk in
step with the State governments. The result is the
Central Government, the State Government and the
-local self governments have incurred huge deficit in
their budget. The consequence is inflation as the State
fulfilled the huge gap by creating more paper money.
Shri. Chidambaram
recommendations of the Fifth Pay Commission cannot
be totally over looked while deciding the lot of its
workmen of the company.

35. In this back ground, it is urged that this
tribunal should consider the validity of demands of the
workmen. It is undisputed that the company is a
private sector enterprise and is in existence since 1938.
It admitted by either party that the company is
marketing electrical goods used for lighting and
domestic electrical appliances. It has not been
specifically denied that the company undertakes
electrical contract jobs on turn key basis catering to

- favourable industry may result in unfair competition.
submitted that the .

large industrial projects. It is also not in dispute
the company carried on its marketing activities
through out the country. It had twenty branches in the
country as per schedule 1 to written statement| or
Exhibit W1.

36. In paragraph 1 of the wtitten statement
company stated that it employed 845 persons. The 688
employees were not covered by the category of staff
which are governed by a settlement. In other words,
that category staff i.e. 688 employees were not covered
by the definition of wotkman. It appears that on the
date of filing the written statement only 157 persons
were workmen employed by the company. It was
contention of the company that the Federation could
represent only 121 persons as 13 unions were affiliated
to it. The fact that out of 845 employees in all 688
employees were not covered by the settlements was not
disputed in the rejoinder. The company’s witness
Vinay Vasant Sahane stated in cross examination that
number of workmen has been reduced to 80. He
admit that at the time of filing written statement, out of
845 employees in all 688 would not be covered by the
category of workman. Thus this: tribunal comes|to
conclusion that at the time of filing the written
statement itself number of workmen that are likely: to
affected so far as the benefits in respect of revision of
wages etc. is concerned is not huge in the sence

- thousands of the emplovees are likely to be affected by

the award. On the other hand, the break up given by
the company shows that no establishment, has more
than twenty workmen in one of the units of the
company. It has been argned on behalf of the company
that when an industry is flung far and wide the formula
known as industry cum regional formula may be
applied, while considering the wage structure and
Dearness allowance with an eye on total wage packet
or the take home salary of a workman. The aim of the
principle on which this formula is based is that i
particular region the pay scales and the Dearness
allowance should not be so fixed that they are not in
line with the comparable industries in the region.
Otherwise, the fixation at ¢xcessive rate may cause
industrial unrest on account of diversity of wages. The
danger of migration from unfavourable to more

Therefore, balance has to be maintained by fixing the
equivalent wages in each unit of industry with the
comparable nnit in the same region. It is also well
established that the industrial adjudicator may give
more emphasis to-regional parity if there is
comparable unit in the region. It can go to other
industries for finding out the figures in the region. Here
regional aspect is'emphasized at the expense of
industrial unit. [t is obvious that aim and object of this
industrial cum regienal formula is to avoid industrial
unrest. This tribunal was taken through a number of
cases on this point. It is not necessary to reproduce the
relevant part in each case. It would be sufficient to cite
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some of the decisians wherein the above formula was
considered;
(i) Express Newspapers (P) Ltd vs. Union of India
(1961) ILLJ 339

(ii) Greaves Cotton and Co. Ltd. vs. Their workmen

(1964) ILL] 342

(iii) Bengal Chemical and Pharmaceutical works
Ltd. Vs. its workmen (1969) 1LLJ 751

(iv) Remington Rand vs. Their Workmen (1962) 1 LLJ
2’7 :

(v) French Motor Car Co. Ltd. Vs. Their workmen
(1962) 2 L] 744,

In the case of Novex Dry Cleaners vs. Its
workment (1962) 1 LLJ 271 and Williamsons (India) (P)
Ltd vs. Its workmen (1962) 1 LLJ 382 Gajendra Gadkar J
tried to categorize the considerations based upon the
Industry-cum-regional formula. However, Hidaytullah J
in the case of Kamani Metals and Alloys Company vs.
Their workmen 1967 II LLJ 55 stated the guidelines
provided in those decisions cannot be read as if they
were statutes. In the case of Prabhakar Potiram 1968 1I
LLJ 266 Dixit C.J. has also taken a similar view. However,
the aforesaid formula is after all formula and does not
become a rigid statntory principle. The formula has been
applied to the units where actual industrial work is
performed as is done in factories. This formula does not
mean however, that the Industrial adjudicator is required
to enter into fruitless enquiries in each case even where
nonc is called for. The observations of Justice
Hidyatullah in Kamani Metals & Alloys and Company
Ltd vs. Their workmen (1967) 2 LLJ 55 (supra) may be
borne in mind. In the opinion of this tribunal his
observation may also apply to a situation where the
above formula did not come into play. Justice
Hidayatullah was referrmg to tests applied by Justice
Gajendra Gadkar.

"The observations no doubt lay down guidelines
but they ate not intended to operate with the rigidity
of a statutory enactment..........The Court has indicated
what lines of enquiry are likely to lead to the discovery
of correct data for the fixation of fair wages......but
fruitless enquiries into matters of no particular
importance to a case are hardly to be insisted upon
rather they prove of assistance they might well frustrate
the very object in view. Each case required to be
considered on its own fact".

We have already seen that this tribunal has very
wide powers. Consequently, this tribunal can record a
finding that the fact situation is that the application the
industry cum regional formula does not serve its
purpose. In the case of workmen of Hindustan Motors
Ltd vs. Hindustan Motors Ltd. (1962) I1 LLJ 355 Justice
Kuldacharan Das Gupta held that it is desirable to have
as much uniformity in the wage scales of different
concerns of the same industry working in the same

region. It may not however possible to obtain this -

object because of different financial capacities. It may
be noted that demand for revision of wage structure of

CHI R S ] T B e

" from 1-4-1974. The Exhibit W 13
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the workmen is mostly covered with the workmen who
perform ordinary work which cannot be said to require

un-common technic¢al skill. Most of industries employ" -

these categories of workmen like machine operator,
Senior Mechanic or Technical Assistant may not be
peculiar to the marketing industry of the company.
Howevet, this tribunal is not going to rest its award on
the above fact alone but shall state hereinafter very
important consideration for rejecting the arguments
based on the industry cum region.

37. The history of the company is against the
application of region cum industry formula. The

-company has been dealing with its workmen by fixing

uniform wages for all its units. It is apparent from the
pleadings of company itself that Federation came into
being way back in 1974. It was registered subsequently
in 1975. It is not .in dispute that exhibit W2 is the
settlement (Schedule II to the statement of claim
arrived at in the year 1975. The settlement came into
force since from 1-4-1974. It is also undisputed that all
the terms of that settlement were implemented with effect
from 1-4-1974. The pay scales were fixed for all the units
shows that
representatives of the workment of all other units were
required to accept settlement dated 7-2-75 entered into
by the company with the Mumbai Union as per Exhibit
W 14, They also gave an assurance to the company that
the Unions representing the various unit shall not
make demand involving the company at least for three
years onwards in any financial burden. The exhibit W
15 is the minutes of settlement dated 10/5/1979. It is
not disputed that the terms of settlement with the
Federation were implemented by the compay. It does
not matter that local unions adpoted the terms of
settlement. The fact remains the service conditions of
the workmen were uniform throughout the industry.
Again uniform terms of scttlements were implemented
after the company entered into a settlement dated 19-4-
1984 with the Federation as per Exhibit W 17 or (Exhibit
8). Minutes of Agreement dated 1-7-85 Exhibit W 18
Exhibit W 29 dated 30-6-86 Exhibit 20 dated 3-12-
1988 and Exhibit 21 dated 28-6-92 are the agreements
negotiated by the Federation with the company. All the
units of the company had accepted those conditions as
per terms of these settlements. Thus company itself
was negotiating uniform serving conditions throughout
the country for its units, Moreover, it is implicit in the
offer made by the learned counsel Shri. C.V. Pavaskar
that the company is not averse to implementation. of
uniform conditions of service for all its units through
out the country provided the Federation accepted the
memorandum of settlement entered into by it with
Mnumbai Union on 29-4-1996. Thus. even today the
company is not averse to the idea of uniform conditions
of service for all its units. Looking to nature of the
work performed by this marketing company and the
nuinber of employees covered by the order of reference.
the argument based on region cum industry need not
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company are.not such that company should be allowed
to raise some what legahsuc agruments which are not
based on the ground realities. The. zbove conclusion,

however, does not clothe this tribunal to act in any . ..

arbitrary manner. The interest of the company and
capital of the share holders hiave to be borne in mind
by an industrial adjudicator. This award is not bounty
but an adjadication of conflicting rights and the clash
of the points of view.

The third schedule to the Act epumerates the
powers of a tribunal constituted under séction TA
“thetot. The item No. 1 of schedule I gives power to
the tribunal to adjucicate the the dispute regarding

"wages including periods and modes of payment”
section 2(rr) of the Act gives wide definition of the
wages. Primafacie the definition includes all amounts
payable to a workman in terms of money unless
‘expressly excluded by the definitioh exptressly. It is
apparent that tribunal can consider any dispute which
is existing regarding wages at time of raising of
industrial dispute before ‘the conciliation: olg&g
provided the ternis of reférences allow him to do so. In -
case certain allowancés are 1ot Govered: by the ‘term
wages as defined undér ‘séction 2 (rr) of the Act, or in
the alternative of so could-been never paid to the
workman as wages, thien they should be subject matter
of reference if there was any industrial dispute raised
about them. The second iteri of schediile H refers to
compensatory and other altowanceés. This entry gives
power to the tribunal to adjudicate upon allowances
covered by the entry even if they are noi part of wages-
provided there was industrial dispute between the
workmen and the employer as a new item of claim and
referred to for ‘adjudication by the appropriate
government. The items specxﬁcally exciuded from
definition wages like bonus are not covered by item
No. 1. However, item No. 5 of schedule II permits a
workman to raise the dispute under item No. 5 in
respect of bonus ‘profit sharing, provident fund and

gratuity. Thus, appropriate Govt. can refer the dispute -

on aforesaid item separately provided there be a
separate demand and denial for grant of relief.
However, the task of the industrial adjudicater is to
hold the balance between the capital and jabour. He
should bear in mind that workcrs may have just claim
for fair and hlgher wages. As against this the mdustnal
adjudicator shoutd also cons:der that in a prwate
industry, the employer has right to make profit

Naturally, the ught to make profif will depcnd upon the
financial capacity of the employer. Therefore, an
industrial adjudlcator must note ;he addlt:onal burden
put upon resources of th;; e:r;p],oyer 1f theré is hike in
wage structure. The mdustnal adjudicatory may aiso
consider that in case wages are ﬁxed at high rate how
it will affect the price, structure generally and the
reasonableness of additional burden which the
consumer may have to share as consequence of

1159 GI04—g
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increase in the prices of goods. These are some of
considerations which have to borne in mind while fixi
. the wage structure. It should be remembered that
ofan industrial adjudicator is pragmaric. He cannot
in terms of absolutes but only refatives. The i i
adjudicator is required to make rough and ready
regarding the consequences from the facts placed

39. Looking to the task before the ind
adjudicator, he cannot but be amble. Let us then
consider the Dernands of the Federation in this spirit.

%:Pemand No. 1: Scales of Pay : t relates to pay
scales. It appears from the settlement dated 17-2-75
Exhibit W 13 that the corspany. had agreed to pay the -
following scales pay for the seven categories of its
employess with effect ﬁ'om 1-7‘1974

Sr. Category Gnlle

m L

1 Peon (all categories
Packer, Helper
~Watchman.

-,

2 ) Sub-Cierk Driver, -

o

R 90-5-115-7-150-10-200

Rs 120-7-155-10-205-12-
‘ancﬂammn x5 . I
K S Ge_lmalexk-,'Iyplst - 145-10-195-15-2 02030
. -cum-clerk Stores s
Clerk, Telephone . -
Operator, Accounts
ek . .
" 'Receptionist-cum+  Rs. 160-12-220-15-280-20-
P Sm“.m, wmh B .
mdN&ciumOpemtor "
5. Semor Clerk, Steno- Rs. 180-15-255-20-355-75- '
. grapher, Stores keeper, 4%
Salemmn.Cmnpust , ';1.

6 Cormpondenoe mmx»mzs-m-zo—

chmemauve, S
7 CmmmmalAsaslant, Rs 250:25:37530-525.40-

__SmorSaksreprmen no

tative , '

It has been argued on behalf of the Federat:on
that the company issued a circular dated 19-9-83 .|
circular No. PAD 108 of. 1983. It committed urdawfut;.
and unfair legal practice and reduced the pay scales of
7 categories of workmen, 1t was urgad that tl:;eact pf ',;
company was.in viojation of section 9A. of AL
However, the settlement da,te%rr 19th April 1984 Exhibat |
8or Exhibnt 17 both are same;) made ﬂm fotlowmg pay
scale.

TR e
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Sr. No Category Salary Grade Revised Grade
As per company’s
| _ circular No. PAD/08"
1 Peon (al! categories) Packer, Helper Watch- Rs.. 35-3-50-4—90’-1?5—5— Rs.35-5-115-7-10-200
man. 115-7-150-EB-10-200 .o
2 Sub-Clerk, Driver, Mechanic Electnman. Rs..50-4-70-5-120-EB-7 Rs.50-7-155-10-205-12-265

3. General Clerk-Typist-cum-clerk St_oms Clerk,
Telephone Operator, Accounts clerk

4, Receiptionist-cum-telephone operator, Steno-
typist, punch and card operator and Machmc
Operator. .

5. Senior Clerk, Stenographer,- Stores keeper
Salesman, Comptist Draftsman. .

6. Correspontlence Asstt. Senior Machine

Operator, Jr. Sales Representative, Jr.
Technical Asstt.

7. Commercial Assistant, Senior Sales Re-
presentative

155-EB-12:265 -
Rs. 75-7-145-EB-10-195-
15-270EB-20370
Rs. 100-10-160-EB-]2-
220-15-280-EB-20-400

Rs. 120:10-180-EB-15-
255-20-355-EB-25-480
Rs. 140-15-200-EB-20-

300-25-425-EB-30-575 / |

-
K

Rs. 170-20-250-EB-25-
375-30-525-EB40-725

Rs, 75-10-195-15-270-20-
170 .

Rs. 100-12-220-15-280-20-
400

Rs. 120-15-255-20-355-25-
480~

‘Rs. 140-20-300-25-425-30-575

"J‘t"x

Rs. 175-25-375-30-525-40-

It would be clear from above chart which has been
culled out from Exhibit W8 the settiement dated 19th
April 1984 that there was considerable change in the
pay scale by way of reduction. The pay scale of each of
7 categories was reduced by the circular. It is
astonishing to note that in settlement dated 19-4-1984
Exhibit W (Ex W 8 or Ex W 17) that the pay scales were
not revised. There was slight upward change in the
increments rate and removal of condition of efficiency
Bar. It is apparent to the naked eye that settlement of

_19th April 1984 between the federation and the
company had maintained the reduction in the pay scale
of the workmen. A Comparison of the two charts
aforesaid would show that the minimum pay scale of
category No. 1 was reduced by Rs. 90-Rs. 35=Rs. 55,
Category No. 2 by Rs. 120-50-Rs, 70, Category No. 3by
Rs. 145-Rs. 75= Rs. 70, Category No. 4 by Rs. 160-Rs.
100-Rs. 60, Category No. 5 by Rs. 180-120= Rs. 60,
Category No. 6 by Rs, 200—Rs. 140=Rs. 60, and that
Category No. 7 by Rs. 250—Rs. 175=Rs. 75. In the

 settlement dated 19th April 1984 (Exhibit W8 or Exhibit
W 17 the pay scale given by the circular did not change.

It was agreed that those who were already in service
shall not be affected by the changes made. It has been
argued that so called revision of grade maintained the
minimum and the maximum in the pay scales arbitrarily
made applicable by the company by way of circular. It
only tinkered with the rates of increments and dropped
the condition of crossing the Efficiency Bar.

40. It has been argued on behalf of the federation
that the pay scales of settlement dated 17-2-1975 which
became prevalent from [-4-74 continued to exist till

19-9-1983. The subsequent settlement dated 10-5-79

(Exhibit W 15) did not alter those pay scales. In the
settlement dated 10-9-1982 (Exhibit W 16) it was agreed
that the existing pay scales shall continue for those
workman who were on the rolls of the company on the

MY R R

725

date of signing the settlement. It was however,
provided in clause 2 “that company” was free to appoint
workman at such basic salary that may be outside the
existing cadre of pay. It was asserted on behalf of the
Federation in this case that the company appears to
have illegally issued circular in respect of 7 categories
of workmen in existence for creating new scales of pay
for the newly appointed employees. The only argument
that has been raised on behalf of the company is that
the circular was acted upon. It was argued that the
company was authorized to settlements dated 10-9-1982
to reduce the pay scales in respect of new employecs.
1t was further argoed that even in subsequent settlement
dated 19-4-1984 (Exhibit W 8 or W17) the Federation had

‘accepted the pay scales for new workmen with

modifications. It was argued on behalf of the company
that subsequent settlements dated 1-7-1985 (Exhibit W
18), 30-9-1986 (exhibit W 19) 03-12-1988, (Exhibit W 20),
28-6-92 (Exhibit W 21) did not alter the pay scales. The
Federation, therefore, was not justified in arguing that
the company had committed illegalitics in issuing the
circular dated . 19-9-1983.

41. In the opinion of this Tribunal, it may not be
out of place to consider the cross examination of Mr.
Kudtarkar. He admitted in cross examination if pay
scales mentioned in Ex W 2 are read with Ex W 8 then it
can be said that the pay scales have been reduced. He
further stated that the workmen had ‘accepted the
reduction in pay scalés because it did not affect them.
It is apparent that company had no power to introduce
a new set of pay scales for the workmen by its circular
No. PAD 108, dated 19-9-1983. This tribunal has
considered the settlement dated 10-9-1982 (Exhibit
W 16). It does not authorize the company to fix new pay
scales for new workmen. It only gives the power to
appoint persons outside the cadre. The company could

TS WYY S Y TR B T |
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not have created two sets of pay scales in the same
organization for the same work. One for existing; cadre
another for cadre which is recently employed.

Apparently, this is violation of principle of equal pay
for equal work. The witness Kudtarkar let the cat out
of bag when he stated that no cbjection was raised
and the subsequent settlements dated 19-4-1984
(Exhibit W 17 or Exhibit W 8) had ratified the circular
which had created a new set of pay scales.
Apparently, and legally the company may be justified
in this argument where the validity settlement dated
19-4-1984 (Exhibit W 17) and other settlements entered
into thereafter 1974 were subject matter of a challenge
in this reference. However, the Federation has brought
“to the notice of this tribunal the modus o;;eraud: of
the company for justifying its demand for
enhancement of pay scales. The entire history of the
scttlements show that since the company had reduced
the minimum basic wage.in each of the 7 category as
existing from the year 1974 by circular PAD 108 19-9-
1983 and the same was accepied as such with minor
variations by settlement dated 19-4-1984. Nothing has
been brought to the notice of this tribunal by way of
Justification of this step. It is also apparent that as per
settlement dated 28-6-1992 the pay scales fixed by
settlement dated 19-4-1984 (Exhibit W 17 or Exhibit W
8) are prevalent. Tt is also apparent that pay scales
prevalent from 1-7-74 as per settlement dated 17-2-1975
(Exhibit W 13 or Exhibit W2) were higher in respect
of minimum basic pay for each of the 7 categories.
The Federation appears to-be justified in making a
demand of higher pay scales in its charier of demand
at least from 1-1-1996 when the settlement of 1992 had
to expired. Thus, appareritly, the 1st condition that
demand for higher wage should be just can be
accepted. - -

42. The next question is, if this tribunal should
grant enhancement in the pay scales as per demand
made by the Federation. This tribunal has already
noticed the fact that the company has shown
willingness to accept the award in respect of all the
units as per settlement with the bai Union from
the date of the award. However, neither of the awards
entered into by the company with the Mumbai union
i.e. the award dated 29th June 1996 (Exhibit 5) to the
written statement and the award dated 24th Jan., 2000
touch the existing pay scales.

43. Therefore, it is required for this tribunal to
determine the demand in the increase in the pay
scales is justificd from the point of view of the
‘company. However, before it is done this tribunal is
required to notice an argument on behalf of company
that the wage structure of the company does not

call for revision of pay scales. It has been argued

vehemently on behalf of the company that, even
though, the pay scales were not increased during
the period, the company granted substantial benefits
to the workman in shape of weightage increments

' spedalaﬂowamesandahostofothers.ltwass'ubmi 3

that this tribunal shounld look into the fact that a nmambe
of settlements from 1984 to 1992 were negotiated by
Federation but the Federation did not press for revision
of pay scales. This argument that earlier the Union did
not press for revision of pay scales has to be rejected as
such. This tribunal is not required to consider if earlier
scttlements' were rightly entered into. However the f2
remains the pay scales were never revised by the

* company giving benefit of higher pay scales. It canmo

be disputed that since 1974 there was considerable
inflation and the purchasing power of the rupee did not
remain sameo. The history settlements shows that even
the minimym basic pay was reduced by way of circular.
The settlement dated 19th April 1984 (Exhibit W 8 or|W
17) accepted the reduction-is basic pay with minor
variations. The only justification for acceptance lin
reduction in the basic pay scales in 7 categories gi

by the witness Kudtarkar appears to be that it did not
affect the workmen in the service of the campany.| It
would affect the persons who were likely to j'n
company. It is apparent that existence of two pay '
for doing same kind of work would be violative of he
principle of equal work for equal pay. The justification
of existing pay scales upto 1992 cannot be accepted on
the ground that in the past the same was accepted b
the Federation. The demand of the Federation was not

for the past but for the futare after the expiry of -

settlement of 1992. Another hints of the same argument
is that it was unnecessary to revise the pay scales &
safficient benefit was given by the company to its
workmen in the Shape of allowances and other benefits.
The learned counsel Shri C.V. Pawaskar argued that this
tribunal should look into the entire wage packet or the
wages basket of the different caiegories of workmen.
other words, the learned connsel tried to argue that it -
did not matter even if the pay scales of the workmen
worked ridiculously low. The industrial adjudicator
should be satisfied if the wage structure permitted the
workman to earn monthly to the extent that his wants
were satisfied. The argument is attractive but there is/a
fallacy in the argument that it over looks the fundamen :
principle of pay fixation that a person is entitled to g
his pay or salary to extent he renders service. H
entitlement to a reasonable scale is a right and there is
correlative duty on the employer to pay it. -This
argument cannot be accepted for rejecting the demand
for revision of pay scales. It is another matter that the
wage packet may be relevant consideration for fixing th
pay scales of each of seven categories of the workman.
The demand of the Federation is that the basic pay scales
of the seven categories be increased in the following
manner. It is very clear that charter of demands does not

require this tribunal to create new categories for fixing

of the pay scales: The demand is limited to increase iy
the basic minimum wage of each categories and cons
changes in each category of pay scales. The demand made
by the Federation is being reproduced here :
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S Category Grade
No.
1 2 3

1. Peon (all categories) Rs. 135-15-210-20-310-
Packer, Helper 25-435-30-585
Watchman.

2. Sub-Clerk, Driver, Rs. 180-25-305-30-4335-
Mechanic Electrician, 35-630-40-830
Driver-cum-Peon.

Peon 1, Packer I,
Helper 1, Watchman [

3. General Clerk-Typist-
cum-Clerk Stores
Clerk, Telephone
Operator, Accounts
Clerk, Telex-cum-Telephone
Operator, Driver/
Mechanic/Electrician/
Driver-cum-Peon [

Senior Peon

Rs, 220-35-395-40-595-
45-820-50-1010

Rs. 240-45-465-50-715-
55-990-60-1290

4. Receptionist-cum-
telephone operator.
Steno-typist, punch
and card operator and
Machine Operator, '
Senior Machine
Operator, Senior
Mechanic, Senior
Driver, Senior Peon.

5. Senior Cleik, Rs. 325-65-650-70-1000-
Stenographer, Stores 75-1375-80-1775
Keeper, Salesman, -
Comptist Draftsman.
Senior Mechanic-],
Senior Drivers L

Rs. 325-65-650-70-1000-
75-1375-80-1775

6. Correspondence
Asstt. Senior
Machine Operator, Jr.
Sales Reprasentative,
Jr. Technical Asstt.

7. Commercial Assistant, Rs. 400-75-775-80-1155-
Senior Sales represen- 85-1600-90-2050
tative, Senior Technical
Assistant.

45. From the above chart reproduced from the
Demand No. 1 of Charter of Demands annexed to the
order of reference and those prevalent which have been
reproduced in this award in paragraph 39 Column No. 4
if we compare the minimum basic wages prevalent with
those demanded by the Federation then the increase in
minimum basic pay of Category No. 1 would be Rs. 135

—35=Rs. 100, for Category No. 2, Rs. 180 —Rs. 50=

Rs. 130, Category No. 3, Rs. 220 — Rs. 75 =Rs. 145
Category No. 4 Rs. 240 — Rs. 100 = Rs. 140 Category

No. 5 Rs. 270 — Rs. 120 = Rs. 150 Category No 6 Rs.
325 — Rs. 140 =Rs. 185 Category No. 7 Rs. 400 — Rs.
175 =Rs. 225. _

46. The question if the workman are entitled to
above pay scales depends upon several factors. It
would be obvious that the factors which come into play
for determination of wage structure of one. indusiry
may not apply to another industry of different nature.
Even if the two industries be similar in nature, their
wage structure may depend upon their organization,
size, number of workmen and other employees, local
units etc.,-and also the amount of investment and the
profit earned by a company. A multinational indusiry
earning profit in foreign currency may have an extra
advantage of extra profit. An industry may be labour
intensive or capitdl intensive. Therefore, it is incumbent
upon this tribasal o state as far as possible from the
evidence led by parties to outline the nature of industry
that we arc dealing with. Thé comparty as we have seen
earlier claims to be a marketing company, it was foreign
odllaborauonw:thhlownas Black and Decker of U.S.A.
The company’s witness Vinay Shahane in cross

examination admitted as much as that company had

purchased sharés worth seven crores and fifty lakhs
from the USA Company. He further admitted that
formerly Bajaj Ventures Lid. was a subsidiary company
of the company. It ceased to be a- subsidiary company
in 2001-2002. [t was not disputed that after resale of
50% of the share purchased from the USA company to
a company not named by the witness the company
known as Bajaj Ventures became joint share holding
company. The witness ' further stated that Bajaj
Electricals also marketed the goods manufactared by it.

It manufactured fan at Matchwell factory. After
1-1-2003 the operation is shifted to Chhakan near Punc.

The witness stated that the Bajaj Electricals was getting
tubes and lamps manufactured from Hind Lamps at
Shikohabad. The witness admitted that even Philips
India got its lamps and tubes manufactured from the
same company. The witness admitted that both Bajaj d/

‘Blectricals and Philips India were partners in'the Hin

Lamps. The inference drawn from the aforesaid facts is
that it would not be accurate to say that the company
is essentially a marketing company i.e. it manufactures

. fans at Chakkan. It gets the manufactured some goods

at Shikohabad though another company of which it is
a partner, The witness further admitted that company
manufactured high mast shifts and transmission towers
at Ranjangaon. Thus, the company does not appeat to
be a entircly marketing company. It is however, mainly a
marketing company. The witness had further stated at
the time of filing of the written statement. The total
number of employees was 845 out of which 688 were not

‘covered by the reference. Thus, through out India only

157 workmen were employed by the companies who
could get the benefit of award if it was granted in
favourof the workmen. This witness further stated that
the strength of workmen is further reduced to 80 at time
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of his deposition. From the above assertion-of the
witness a fair idea can be had regarding the size of the
company. Its total-employees are less than one
thousand through out India. The employees belonging
to category of workmen would be slightly more than
150 at the time of filing the written statement. It cannot
be said that inorganization and structure this company
is a mega company. It has already been noted that
company does not have a complicated structure in the
seven categories of workman. A close examination of
the categories of workman reveals only a few posts like
Electrician, Mechanic, Machine Operator, may require
some kind of enginecring skifl. The other posts do not
require of engineering skill. They may require some
other kind of - skill but not the kind of skill which
requires scientific training. Even the persons requiring
technical or engineering skill are not required to have it
of a very high order. Thus, this tribunal comes 10 the
conclusion that structurally and organizationally this
company can be said to be an office oriented country
where workmen doing desk job abound.

47. The workmen have brought on record the
settlements of Philips India and Crompton Greaves
Ltd. The evidence of Mr. Mushtaque Moulana is to the
effect that the workman in 1992 got Rs. 1300/- per
month and at per latest agreement it was Rs. 1300/
per month, However, the witness admitted that the
company is manufacturing company. It manufactures
industrial appliances as well as consumer products like
tube lights, fans, water pumps or the electrical goods
of similar in natare. Out of its 1600 crore turnover
approximately 25% for consumer goods. The staff
employed was 6000 in 2002. In 1997 it was 12000 and
out of them 7000 would be members of union. This
tribunal is .of the view that Crompton Greaves
company cannot be compared with the company in
organization structire and nuwmber of employees and
the settlements entered into by it with the daily rated
workmen filed the witness of not much help in
determining the wage structure. Only inference that
may be drawn that a lowest category of workmen of
Crompton Greaves company as that of the company
may have earned Rs. 1800/- as minimum basic wage
per month in year 2002 if he were a daily rated
employee and Rs. 1300/- per month in the year 1997,

48. The workmen have examined Shri Sharad

Shahtrabndhe who has filed and proved the .

memorandum of settlement of Philips India Ltd. from
1991. The witness agreed that Philips India Ltd. is a part
of the Philips company of Holland. It is this part of a
grant multinational company. That apart it manunfacture
goeds like audio and video goods. It has further
admitted by this witness that it also manufactured and
sold other consumer items like. It had fewer
manufacturing units in the country. i.e. 2 at Pune, 1 at
Kalwa and Thane, and fourth one at Kolkata. He agreed
that the Philips India is a multinational company. It had

- comparable to the company in- question..It manuf;

at time of giving evidence 750 employees who'wo
be workmen. In the year. 1997, the strength would be

variety of consumer goods including audio and video
systems. 1t has multinational tag. Its organization the
structure and resources cannot be compared to he

‘company. . ‘

49, Thus, this tribunal concludes that it wounld not
e safe to consider the wage structure of either Philips
India or Crompten Greaves for fixing the wages of the
workmen of the company. |

50. The next question is if this tribunal s
reject the reference on the ground that the Federation
has not produced evidence of the wage structure of the
units of a comparable company. Shri C.V. Pavaskar
argued that this Triburial should. It is argued that this
cannot change the wage structure of the company in
absence of evidence régarding the wage structure of
comparable company. This argument assumes that
there are similar compahies which can be compared
the company. There is no evidence led by the company
to show that any other company marketing the
electrical goods could be compared with the company.
In absence of any cvidence this. tribunal cannot |say
that there are. The Federation has made attempt to place
on record the evidence in respect of Philips India Ltd.
and Crompton and Greaves. These companies too are
sclling electrical goods but they have been held by
this tribunal that they cannot be compared with the
company. The attempt cannot be said be tainted by any
mala fide intention' on the part of the Federation.
However, reference cannot be rejected on the the gr und

" of non existence of comparable industry. This tribunal-

on the other hand holds that there.is no comparable
industry so far as the organization and wage structure
is concerned. The company appeats to be unique in its
structure and organization, -

51. This tribunal has to answer the reference on
the fact as they exist. It is well known that the rise in
the prices of goods in general has direct relation to the -
pay scales. It has alréady been held that the pay scales
did not change since 1974. On the other hand they were
reduced for new employees from 19th April, 1984. It has
been argued that the aforesaid - circumstance in itself
amongst others is sufficient for revision of pay scales.
It cannot be disputed that from 1974 onwards there was
considerable inflation. There was rise in prices of ali
kinds of goods including those sold by the company.

 Thus, the company must have gained so far it received

the value of goods by marketing them. However, it did
not pass a part of profit by voluntarily changing the
pay scales of the workmen. They did not get the alue
of services rendered by them even in accordance with
the law of market that the price of services should be
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reflected in the pay scales. However, the company
preferred to ridiculousty low pay scales to the workmen.
The tribunal however bound to examine the question of
feasibility of increase in pay scales at the time the
demand without being unduly hyped by the conduct
of the company. The approach is factual and pragmatic
and not sentimental or vindictive.

52. Shri Chidambaram has submitted that Vth
Pay Commission constituted by the Central Government
recommended the increase in the pay scales of the
employees of the Central Govt. in respect of ail the 34
categories of pay scales. It has been pointed out that
Central Government had accepted the recommendations

of the Vth Pay Commission as such. However, it had
increased the pay scales in respected categories S1, S2,
53, 54, S5 and S13. It was argued that the pay scales of
non profit making body like the Central Government
may be considered in fixing the wages of the workmen
of the company. It appears that Mr. Chidambaram
correctly submitted that the pay scales “arrived at by
the Vth Pay Commission were arrived at the dearness
allowance component at under level 1510 on 1-1-1996 +
the Interim - relief granted twice + 40% increase in the
basic pay. The following chart gives the pay scale of
the 34 grades as recommended by the Pay Commission

and that accepted by the Govt.

Pay scales before 1-1-96

Pay scales adopted

pre-revised scale)

Grade Pay scales recommended
Rs. _ by Vth Pay Commission Rs. by the Gevt. Rs.
1 2 4
Sl 750-12-870-14-940 2240-40-3200 2550-55-2660-60-3200
S2 775-12-871-14-1025 255045-3540 2610-60-3150-65-3540
$3 800-15-1010-20-1150 2650-50-4000 2650-65-3300-70-4400
S+ 825-15-900-20-1200 2750-55-4400 2750-70-3800-75-4400
S5 950-20-1150-25-1500
1150-250-1500
S6 975-25-1150-30-1540 3200-854900
975-25-1150-30-1600
S-7 1200-30-1440-30-1800 4000-100-6000
1200-30-1560-40-2040
S8 1300-30-1440-40-1800-50 4500-125-7000
2000
1400-40-1800-50-2300
S 1400-40-1600-50-2300-60- 5000-150-8000
2600 ‘
1600-50-2300-60-2660
S-10 1640-60-2600-75-2900 5500-175-9000
S-11 2000-60-2120 6500-200-6900
S-12 2000-60-2300-75-3200 6500-200-10500
2000-60-2300-750-3200-
3500
513 2375-75-3200-100-3500 7000-225-11500 7450-225-11500
2375-75-3200-100-3500- -
1253750
sS4 2500-4000 (Proposed new 7500-250-12000
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1 2 3 . 4
§-15 2200-75-2800-100-4000- 8000-275-13500
2300-100-2800
$16 2630/- FIXED 9000/- FIXED
S-17  2630-75-2780  9000-275-9550
S8 3150-100-3350 10325-325-10975
S-19 3000-125-3625 10000-325-15200
3000-100-3500-125-4500
3000-100-3500-125-5000
S20 3200-100-3700-125-4700 10650-325-15850
s21 3700-150-4450 12000-375-16500
' 3700-125-4700-150-5080
s22 :3950-125-4700-150-5000 12750-375-16500
S23 3700-125-4950-1 50-5700 12000-375-18000
S-24 4100-125-4850-150-5300 14300-400-18300
4500-150-5700
§25 4800-150-5700 1510040013300
S26 5100-150-5700 16400-450-20000
5100-150-6150
5100-150-5700-200-6300
S27  5100-1506300-2006700. - 1640045020900
S28 4500-150-5700-200-7300 14300-450-22400
$-29 5900-200-7300 18400-500-22400
5900-200-7300 |
$30 7300-100-7600 © 22400-525-24500
$31 7300-200-7500-250-8000 22400-600-26000
S32 7600/~ FEXED 24050-650-26000
© 7600-100-8000
$33 8000/- FIXED 26000/- FIXED
S34 9000/- FIXED 30000/- FIXED
53. It' would appear ﬁ'om.the above chart thfll scales by the next Pay Commissign. The interim periogd
person getting the minimum basic pay of Rs. 750/-0n . has been take care of by providing for declaration of

,1-1-96 was recommended to get Rs. 2,440/~ He is being

paid Rs. 2,550/-. Thus, the recommendation of the Pay

Commission was that the category S1 wonld get three
times more salary. The same would be true of category
No, 82, 83, 54, S5, 56 and S7. Roughly speaking the Pay
Commission had held that there was had to revise pay
scales to the extent 3 times in the case of lowest
categories of the employees of the workmen. The
recommendation of the Pay Commission are not for all
time to come. The pay scales fixed by the Pay
Commission to last till three ‘was redetermination of pay

t

Dearness allowance. This tribunal is of the view th;
the demand of the Federation cannot be characterizes
as exhorbitant - becanse wages have not been revi
since 1974 at all. It has beer argued vehemently o
behalf of the company that this tribunal should appl
the principle of industrial cum region formula to reje
the.demand of the Federation. This tribunal has alread
stated earlier that the company itself has been givin,
the uniform scale to all its workmen in the past.

54. 1t appears to this tribunal that the argume
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raised on behalf of the company for applying the region-

cum-industry formula was made only with a view to.

thwart the jst claims of the workmen of the company.
It would be proper to recall again the stand taken up by
the company that Philips India Ltd. and Crompton
Greaves Ltd. are not comparable to the company. This
tribunal has agreed with the stand of the company in
the earlier part of this award. It would be in'the fitness
of the things to point out that the evidence led by the
company itself has supports the conclusion of this
tribunal, The company examined V.V. Shahane who
stated that Philips India Ltd. manufactured and marketed
similar goods as were marketed by the company. He
further pointed out that the Philips India Ltd. also
manufactured and marketed domestic apliances like
Mixer Grinder, fans etc. However, unlike the company it
manufactured electronic goods like Television sets,
Musical systems, video systems and the like. It was a
big company affilialed with the International Giant
known as Philips company of Holland. Apart from the
above fact it appears to this tribunal that Philips India
is predominantly a manufacturing Company and its
markets its own goods. The witness Shahane filed with
his first affidavit ceriain documents. They are at pages
282, 283 and 284 of record. The contents of the
aforesaid documents was not challenged in the cross
cxamination. These documents show that expenditure
and income of Philips India were also there is lot of
difference between the company and Philips India Ltd.
The number of workmen employed by the Philips India
Ltd. was very high. In the connection of evidence of
the General Manager (Personnel) Shri. Shastra buddhe
shows that the Philips India Ltd. employed about 750
workmen. In the year 1997 they were 3,000, The number
was reduced duc to VRS scheme. The other company
Crompton and Greaves Ltd. according to Shahane was
engaged in manufacture and sale of goods. Tt
manufacture lighting material and domestic appliances.
It mannfacturcd and sold industrial goods. The evidence
ol this witness was net challenged in cross examination.
The evidence of witness Mustagqu Maulana Sheikh
summoned by the Federation supported the evidence of
Shahane. The documents filed with the affidavit of
Shahane at pages 282 to 285 showed that the Cromption
Greaves and company is far larger concern than the
company income wise and also expenditure, Its
manufacturer and markets 25% consumers goods only
according evidence of Mustagu Moulana Sheikh. The
number of workmen naturally more that employed by the
company on account of the fact that it is a
manufacturing company. It was stated by this witness
in the vear 1997 the workers strength would be about
7.000 and total staff would be Rs. 12,000/- These are
some of the factors that come into pay for holding that
the two companies are not gomparable companies. It
would be obvious that where the companies are mainly
manufacturing companics than they have employ more
workmen for the purpose of manufacture. The entire

wage structure would be different and would not be
comparable. In the case of French Motor Company Litd.

“vs. their workmen (1962) 2 LLJ 744 at page 747 Wancho

J. stated although the comparables companies need not
be exactly alike but it would be proper to compare similar
kind of concern with the other so that comparision
should not be unreal. It was pointed out by way of
example that it would not be safe to compare small
conern with very large concern though they are in same
line of business.In the case of Williams (India) (P) L.td
vs Its workmen (1962) 1 LLJ 302 at page 304 Gajendra-
gadkar J and in the case of workmen of New Egerton
Watt Mills Ltd. vs New E Gerton Mills Ltd (1969 II LLJ
782 at page 789 Shelat J have taken the same view. It is
not in dispute that the company is an all India concern.
It has been following the pattern of uniform wages. Even
if we accept the claim made in the written statement in
toto then also existence of uniform pay scales cannot
be denied. The company has already stated that The
settlements of units were identical with those entered
by the company with the Federation. Thus the pay
scales were same throught out. It is not case of the
company that pay scales were at any time different unit
wise. Thus, there was an uniformity. In this connection,
it would not be out of place to recall the following
observations of Wanchoo:J while dealing with case of
gratuity scheme, in the case Dunlop Rubber Co. (India)
Lid. vs its workmen 1959 1T LLJ 826 at page 827. “There
is no doubt that in the case of all India concern it
would be advisable to have uniform conditions of
service through out Indig and if uniform conditions
prevail in any such concern they should not be lightly
changed.”

His Lordship went on further to dilute when this
desirable objective may give way to other
considerations.

“At the same time it cannot be forgotten that
industrial adjudication is based in this country, at
least, on what is known as industry-cum-region basis
and cases may arise when where it may be necessary
in following this principle fo enable changes even
where the conditions of service of an all India concern
is are uniform.” '

This tribunal finds that there is no material placed
on record for departing from practice of having uniform
scales. His Lordship went to add:

“Besides however, desirable uniformity may be
in the case of all India concern the tribunal cannot
abstain from seeing that fair conditions of service
prevail in the industry with which it is concerned,
therefore, which may be uniformly in force throughout
India in the case of all India concern appears to be
unfair and not in accord with prevailing conditions
in such matters, it would be duty of the tribunal to
make changes in the scheme to make it fair and bring
it into line with the prevailing conditions in such
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matters particularly in region in which the tribunal is
functioning irrespective of the fact that the demand is
made by small minority of workmen emplayed in one
place out of many where all India concern covers on
business™.

This tribunal did not find any circumstance, and
none was pointed out to it, for holding that there should
be departure from time honoured practice in the
company of having uniform conditions of service.
Therefore, the question of rejection to claim of the
Federation would not arise on the basis of specious
reasoning that the principle of region-cum-industry. has
to be applied with closed eyes by an industrial
adjudicator. The Supreme Court says that uniformity of
service condition is a desirable objective and it should
not be lightly interfered with. There is nothing on
record to show that something unfair is being done to
workmen or the industry by this Tribunal. The
Federation does not think so. None of the units has
approached this tribunal. The management of the
company has not ptaced any fact en record showing
that palpable injustice shall be done by adhering to
uniform conditions of service.

$5. This tribunal finds justice and fairness writ
large onthe side of the Federation. It has been argued
on behalf of the Federation that the pay scales were
reduced by the company in violation of the statute.
This tribunal does not consider it necesary to go into
the question of illegality because in the settiement of
1984 the lower pay scales were accepted by the
Federation itself. The new body cannot question its
own decision, right or wrong. After all new body is also
representing the Federation. Even otherwise, this
particular aspect is not subject matter of reference. It
has been argued on behalf of the workmen on the basis
of rate fixed by the settlement of 1975 that the increase
in pay scales for category No. 1 would be Rs. 135—Rs.
90 =Rs. 45, category No. 2, Rs. 180 — Rs. 120 =Rs. 60,
Category No. 3 Rs. 220 — Rs. 145 =Rs. 75/- Category
No. 4 Rs. 240 — Rs. 150 =Rs. 90, Category No. 5 Rs.
270 — Rs. 180 = Rs. 90, Category No. 6 Rs. 325 —Rs.
200 — Rs. 125 and category No. 7 Rs. 400 —Rs. 250 =
Rs. 150. This increase in pay scales from 1974 onwards
are to the extent of Rs. 45, Rs. 60/- Rs. 75, Rs. 90/- Rs.
90/- Rs. [25/- and Rs. 150/- progressively in each

category. This argument is based on the big “if”. The-

pay scales in reality wore lowered. Therefore, in reality
the increase in actual terms of money is not as indicated
above. The company has not placed any material on
record for satisfying this tribunal for factual justification
for creating new pay scales which were reached. Even
though, the argument of the Federation-is not based
on concrete reality as it existed on the date of demand,
it is based on the facts as they cxisted at time of 1975
settiement. All that tribunal can say is that the
federation is factually correct in its assertion that the
increase as given above is much Jess if the pay scales
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of the company fixed in the year 1975 settlement were
adhered to. Beyond this no further advantage can be
deemed by the Federation.

56. This tribunal however, has based its
conclusion not on the above argument but on the
ground that pay scales of 7 categories needed revision
from 1/1/1996, as demanded. The arrangement of the
company as per existing situation shown by it in exhib i
M 34, that no employee is receiving less tha
Rs. 90/- per month cannot be accepted. The pay scales
are fixed not for the workmen who are in service. The
pay scales are also fixed for those who join the services|
The company has given the chart showing hew muck

an individual is being paid but it has not shown the
years he must have spent in the service of compamy, -

Such datz cannct help thig tribunal forfommg .
opinion in respect of the demand of revision of pé
scales. The rise in prices sin¢e 1984 cannot be deniod:

The company has not conceded the claim: of the . .
_ workmen to the effect that it was now time - o givi
increment in the pay scales. In its adamant attitude; it

has not given any counter offer for making the task o

this tribunal easier. However, this factor bas no impacy

to the conclusion that the Federation on principlo i

entitled to claim a demand for higher pay scale. Thas - '

the demand No. 1 of the Federation is accegged.
57. This takes us to Demand No. 2. Tt has bee

contended that the benefit of revision of pay scales '

should be reflected in giving the benefit to each
workmen considering the length of his service. Th

demand of the Federation is that the proper method o
giving that benefit would be to raise the basic wage o
each workmen by Rs. 150/- and then fix the pay in
nearest higher step of the scale. In the submission of

the Federation it this is done then there would point:

to point fixation which shall mean that workman hag
started at the minimum scale of pay on the date of his
appointment and fixed at the proper step- in the pa)
scale. There is opposition to this demand on bohalf of
the company. It has becn argued that this demand is
nothing but a device to receive a higher salary by hoa
or crook.

© 58, It is well established that when the revisex
pay scales are declared then the industrial adjudicator

mhust consider the impact of revised pay scales on the

workmen who have put in pamber of years of service. If
the pay scales are to be' imposed as such then'a
workmen who has put in number of years of service msy
be placed in the same scale as a new entrant. It is
thought proper to make some adjustment for -

lengthofmio:hasputinbyaworkmmfotﬁm his.

pay in the new pay scale. The adjustment is known s
fitment. After considering a number of cascs on 1k

point, citod by either party, it is concluded that it is the -

discretion of tribunal to decide on Yhe basis of m

on record that there is case for fitment: Tn the case of

Hindostan Times vs., Their w4 ﬂBﬁi}i_LLJ-l s
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K.C. Das Gupta J. of Supreme Court stated there should
be some special circumstance for granting appropriate
adjustment. Therefore, this tribunal is bound to ask the
question if there is any special circumstance for

granting the demand made by the workman. It has been -

argued on behalf of the workman that the fact that pay
scales were not revised in itself is a circumstance. The
other circumstance is that the pay scales were reduced.
It appears to this tribunal by virtue of settlement of
1984 two kinds pay scales become prevalent. The
workmen who were in service in year 1984 were
governed by the settlement of 1975. There pay scales
were not affected. The new entrants were fixed in the
new pay scales.There is no clear evidence on record
showing how many workmen were in service who are
governed by the pay scales of settlement entered in the
year 1975. There is no material t0 know how many
workmen are serving under the reduced pay scale. It
would be proper to notice that in the conmpany there
was a system of pay scales with increments. Both the
categories of the workmen must be getting the benefit
of sliding pay scales. In the opinion of this tribunal the
method suggested would not be conducive to similar
tment in this award in the matter of fitment. It would
be proper to apply general rule-that workman shall be
fitted in new pay scales at the amount that they were
drawing from the date of the new scales come in force.
If there be no such stage in the new pay scale, at the
next higher stage in the pay scale or at the stage in the
new scale to which he will be entitled if he was deémed
to start in the new scale and was given one increments
every three years of service with maximum five
increment, whichever is of two stages was higher.

59. The Demand No. 3 is related to stagnation
increment. The Federation has argued that same benefit
should be given to the workmen as is being given by
the company. This. demand has not been specificaily
opposed by the company in the written statment. This
tribunai directs that the workmen who have reached at
their maximum scale shall be given last drawn annual
increment till they reach the age of superannuation. It
is surprising that this demand was opposed during the
argument as well as in written argument. However, the

‘company- itself was willing to agree to give, what it
allegedly gave to the workmen at Mumbai. The
workmen at Mumbai were given the stagnation to the
extent granted as per exhibit W-50. Thus the demand
No. 3 is granted to the extent indicated above.

60. The Demand No. 4 is for upgradation. The
federation claims that the workman who have put in
seven years of service should be given the next higher
scale of pay and this process every 7 years of service.
The demand is opposed by the company on the ground
that it is the prerogative of the company to give
promotion. During the argament, it was pointed out that
the clause 2 of the settlement dated 24-1-2000 provided
for automatic promotion after ten years of service.

Indeed clause 2(b) of that settlement Exhibit W 50
provided as follows :

(b) All employees after completion of 10 years in
any grade shall be promoted to the next higher grade.

The Federation points out that the learned
counsel for the company had offered that company
was ready to accept the terms of settlements entered
by it with Mumbai union on 29-1-1996 and 24-1-2000,
It was argued that Federation is demanding less that
what was given to the Mumbai Union. It is not
demanding promotion. It is demanding that these
workmen who have served for 7 years shall get the
pay scale at higher grade without any change in the
work they are performing. Having considered this
demand of automatic upgradation of pay scale, this
tribunal is of the view this demand cannot be
conceded. This demand militates against efficiency in
work and promotes mediocrity. If a worker knew that
is likely to get the new pay scale in the next grade’
then he may not compete with others. The workmen
should earn promotion to higher grade by merit-cum-
sendority. This is the normal rule. Since admittedly his
is not demand relating to promotion, this tribunal had
no occasion to consider the modes of promotion. The
company had agreed with the Mumbai Union regarding
promotion. Since this demiand does not relate to

‘promotion, it cannot be implemented on the basis of

analogy.

61. Demand No. 3 is for the increase in Dearness
compensatory allowance (hence forth PCA). It was
demanded by the workmen that from 01-1-1996 the
existing rates of DCA shall be revised. It shall be as
follows ;. _

Basic Pay DCA
Upto first Rs. 200 per month Rs. 2,25 per point.

For upto next Rs. 100 of p.m.  Further increase
Rs. 1,00 per point.

Rs. 0.75 per point.
Rs. 0.50 per point

For upto next Rs. 100/- p.m.

For upto every subsequent
Rs. 100 Per month

It was stated that the revised DCA rates shall be
paid without deducting CP1 numbers upto 1957-58 and
1963-64 in respect of different categories. It is not in
dispute that the company had agreed to pay Rs. 1.25
per point over the consumer price Index (C.P\. for short)
for 1957-58 in all branches from 1st July 1985 for first
Rs. 100 basic on the average rise of CPI 1957-1958;
Thus slab of basic salary for lowest scale has been
raised from Rs. 100/- to Rs. 200/-. The rate of increase
is also increased to Rs. 2.25 per point. The demand of
the federation be given in tabular form in order to
understand its implication. If demands of the Federation
are totally accepted then.



(YT H—ov%E 3(ii)] -

Upto Rs. 200 per month basic  Rs.2.25
per point
Rs.3.25

 per point
Rs.4 per

- point
Rs.4.50

_ per point

FromRs. 501 to Rs. 600basic Rs. 5 _
per point
Rs, 5.50per
point .
Rs. 6 per

. point
Rs.6.50

_ per point

From Rs. 901 toRs, 1000basic  Rs. 7 per

pomt '

Thus after the basxcpayreachesRs 400/- the increase int
DCA at rate of Rs. 0.50 per point over.and above the rate of
Rs. 4/- per point. The datum point on-which the DCA was
being paid is the average CPI for the year 1957-58. Thereis
no demand for any change in the base year of CPI.

It has been pointed out on behalf of the company that in
the year 1985 the company conceded increase to Rs. 1.25
per point instead of Rs. 100 for the first slab of Rs. 100/- as
persettlernent Ex W 18. I the minimum wage would deemed
to be Rs. 35/- then there shall be 100% neurtralisation. For
rest the old scheme continued. Therefore, the company
was paying DCA on the basic wage as given below in
tabular form.

From Rs, 201 to Rs. 301 basic
From Rs. 301 to Rs. 400 basic

From Rs. 401 to Rs. 500 basic

From Rs. 601 to Rs. 700 basic
From Rs. 701 toRs. 800 basic

From Rs. 801 toRs. 900 basic

Upto Rs. 100 per month Rs. 1.25 per point

rise in the average

_ _ CPI for year 1957-58,

For Second Rs. 100 per Rs. 0.50 perpoint
-Month . Tise over average

CPI for the year.

1957-58,
For third Rs. 100 per 0.25 per point rise on
month ' over average CPL

: for the year 1957-58.

For Fourth Rs. 100 per Rs. 0.25 per point
month ' rise over the average CPI

rise for the year 1957-58.
Over Rs. 400/-per DCA was same as
month applmible toan

Form the above chart, it would be clear that there is ceiling
against the increase in payment of DCA beyond the basic
pay of Rs, 400/- per month. The changes as per demand of
the workmen is that the for first Rs. 200/~ the company
shanld pay Rs. 2.25 per point. This was so because. the
Federation had sought increase in the pay scale of first
category fom Rs. 35/ to Rs. 135/- According to existing
system it would be Rs. 1.25 for first hundred and Rs. 1.75
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for second hundred Rs. 2 for third hundred and Rs. 2.25 for
fourth hundred. Thereafter, no increase in the D.C.A. The
Federation wanted that the band beyond Rs. 400/- should
also be lifted.

62. It has been argued on behalf of the compatiy that if we
take the basic pay of workmen at lowest scale tobe s’ 35/-

- per month then there was 100% neutralization of Gost of

living by payment of Rs. 0.35 per point (1949=100) i
even, if Rs. 90/-permonthweretobctwatedasthe DWeS
slab in 1985 nummumwagesthenamomumthan 100%
neutralization was achicved by payment of Rs.'1.25 per ’
point. In either case the neutrahzatlon more than 100%

" neutralization. The question of change in the present -

system of payment of DCA did not arise. Shri C.V. Pav
learned counsel for the company argued vehemently that
scheme of paymient of Dearness, Compensatory ‘Allowance

‘'was meant to supplement the income of the poorest of the

poorsothatthcycouldoopeupthhthensemtheoo of
living. The neutralization of cost of living to extent of
was ineant for these workmen who were paid wages at
subsistance level. Itwasarguedthatttwasnotpblssib to .
neutralize 100% cost of living. The Nationa! Comiissich
of Labour had recommended 95% neutralization of cost of
living for these persons who were employed in the non
scheduled industries. A number of decisions of the
Supreme Court were referred. Allstofthedeclsmnscl ed
atﬂwbarontlﬂsaspectofmematternsgwen
below :—
' @ Clerks of Calcutta Tramways Co. Ltd. vs.
Ca!cuttaTmnwaYS Co. Ltd. (1956)]11.1.1 S0
(5C).
@) CUKUSahlmnMandalLthSGS Barot (198 )
. 40FLR458=(1979)ILLJ383., ‘
(i) Kamani Metal Alloys Ltd. vs"[‘ler kmen
© (196T)IOLLISS(SC) .
(iv) Hindustan Times New Delhi vs. Their
kamcn(l%ﬁi)lLLIlDMSC}
Av) Silk and Art Silk Mills Association Ltd, vs. Silk
Mazdoor Sabha (1972) ILLJ 175 (SC) _
(vi). Killick Nixon Ltd. vs. Killick and Allied -
: Company’s Employees Union (1975)H LLJ 53.
(vii) Bengal Chemical Pharmaceutical Woiks Ltd
vs Their Workanen (SC)(1969) LLLJ 751.

¢viii) ‘Shivraj Fine Arts Litho works vs. State ... -

Iadustrial Court, Nagpur (1978)1ab IC 828

The argument of the company may be summarised
by stating that concept of Dearness Allowance does no
envisage within itself supplementing the wages of all the -
workmen for the entire cost of living. The persons who
have better scale of salary can bear the burden of the
in cost of living which is a natural off shoot of the process
of development. Thos¢ who can afford should make
sacrifices. This is their homage to devélopment. It hasbeer
argued in all seriousness that the workmen of the compan
arethe members of a privileged class and they should bez
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the burden of development. It was argued that the payment
of Dearness Allowance at Rs..1.25 per point neutralized
costs of living at the lowest stage by more than 100%. It
was argued that the National Commission on labour had
recommended 95% of neutralization as fair. The attention
of the tribunal was drawn fo paragraphs 7.21 to 7.22 of
report of Bhoot lingam Committee. The report in those
paragraphs emphasizes the requirement of sacrifices on
the part of organized labour receiving cmoluments above
minimum wage as workers in the country in agricultural
and unorganized sector were getting less than minimum
wage. It was further pointed out in the same report
Consumer Price Index included certain jtems which need

not be compensated. It has been pointed out in that report -

further than organized sector empioyees receive some
fringe benefits and that as the incomes grow the employes
tend to spend less proportion of their wages ontheessential
items like food and more on other items. The degree of
neutralization should therefore decline substantially in the
higher pay brackets so that inflation is avoided. It has
been pointed out otherwise that inflation shall grow and
dearness allowance shatl be chasing inflation.

63. This tribunal has considered the arguments of
both the sides at the Bar. It has considered the several
decisions cited at the Bar It hasalso noted that thecompany
at present is following the value per consumer index point
system graded in four scales as indicated in the chart with
a ceiling at Rs. 400/-, The grading in the scale shows that
the rate per point declines after rise of incomes over
Rs. 100/-. The Federation does not want to change the
system but claims additional Dearness Allowance. Inthe
opinion of this tribunal Dearness Allowance was a peculiar
concept developed in this country for compensating the
rise in prices of essential commodities. The National
Commission for Labour peinted out the compensation so
awarded for protecting the real wage begantobe called as
“Dearness Allowance”. Initialy it was called as ‘Dear Food
Allowance’. The Second World War in its train brought
inflation at rapil speed. The price line began to go beyond
control and wages shrunk in their purchasing power. The
consequence was that there was industrial agitation
requiring adjudication. The temporary expedient meant to
meet the increase in price indeed because a permanent
feature of the wage structure in this country. Thus Dearness
Allowance has been Iegislatively recognized as a part of
wages in the definition of wages under section 2 (it of the
Act. The inclusive part of the definition expressly mentions
“Dearness Allowance”. Dearness Allowance is nothing
but additional payment made by the employer to the
employee so that he may tide over to a certain extent the
rise in the cost of living. In the case of Hindustan Lever
Ltd. Vs. BN, Dongre 1995 Lab IC 1136 at page 1143 Justice
AM. Ahmadi stated as follows :

“The concept of dearness allowance, the second most

important element in a worker’s wage plan nexttothe
basic wage was introduced during Second World

War to meet the increase in the cost of living caused
by inflation. It was either linked to the costs of Iviing
index or was given by way of flat incfeascs. When
linked to the former, it was granted to all income
groups at a flat rate or was a graded on a scale
admissible to different income groups diminishing
with the rise in income. Basically, the concept of
dearncss allowance was designed to combat inflation
and protect real wages and therefore, it would appear
that there should be cent per cent neutralization”.
64, It is true that the various Committee,.
Supreme Court and the High Courts have dealt with the
problem of dearness allowance. There are number of
with the facts of a particulars case or the problem discussed.
It i very difficult to reconcile the various decisions on the
basis of pure logic. It should be remembered that the
decisions rendered at particular time may not have same
effect when we are dealing with the same problem at a

_higheruageofdemlopmn.AMrdwamata

particular stage- of economic development may become
obsolete with the march of time. The cbservation of Justice
Holimes of Supreme Court of USA. That life of 1aw is not
logic but experience” applics in groster degres to industrial
adjudication in a developing country. This aspects was
recognzied by Justice PK. Goswame in the case of Killick
Nixon Limited vs. Killick and Allies Companies Employeces

Union (supra) His Lordship observed at pages 55-56 “Like '

all changes in life and in continnous march in progress of

. society, the comcept of DA also very change to take the

wider range of commoditics and services to make life worth
living as far as practicable subject to compelling limitation
of gencral intevest. We recognize that the old definition of
DA may not even serve the climate of new aspirations of
the various classes of the vast country luxuries of yesterday
may be comforts of today and necessities of tomorrow.
Bconomic sohution nust reckon the turn abouts in the social

ori in
65. 1t is thus obvious that definitions of Dearmess

. Allowance changes with the developmental process in

course of time. The industrial adjudicator has tolook into
the core issues involving a particular industry and its
workmen rather than approaching the problem in doctrinaire

_ manner. The methods applied by the company in past iuve

to be borne in mind because continuity is very much
important to profit making enterprise. It is not the zeal ofa
crusader that is required. This tribunal therefore must notice
that what was being done by the company in the past. The

VT VU RV SRS RTINS "9

e T



[ v I—aoE 3(ii)]

VIR 0 TN : 3% 17, 2004797 28, 1926 . J‘BS

question to be asked is if are the workmen justified in
demanding the change. The pleadings in paragraph 2 of
.the written statement quoted earlier show that Dearness
Compensatory Allowance is paid by the company on the
consumer price Index Number of 1949 series for city where
the branch of the company is situated. The C.P.I. number is
pusblished by the Labour Burean similar for a particular
city. The company has treated the base year for DCA as
1957-58 upto category 1 to 6 and 1963-64 for category No.
7.1t, therefore, deducts the average consumer price Index
number for the year 1957-58 in case of first 6 categories and
in case of category No. 7 the consumer price Index of 1963-
64 as published by Simla Bureau for arriving at the

opnateﬁgumformlculaungDCAasperchanquoted
in paragraph 62. The evidence on record led by the parties
show that this is the system adopted by the company. The
Federation has filed the affidavit of K.K. Vijayan, who is
paragraph 17 of his affidavit has tried to say that there is
nouniformity in the approach of the company. The witness
asserted that company did not apply correct and consistent
principle for arriving at the figure of DCA in case of
workmen. His statement was that the company did not
adhere to base year and the CPI number in all cases. For
Mumbai and Ahmedabad Branch the CPI number of 1982
was converted into base year of 1926 by multiptying with
suitable factor as suggested by Simla Labour Bureau. For
the rest of branches it was 1957-58 was the base year for
others. Thus, it was claimed that there was discimination
even in the method calculating DCA for different branches
and for different categories. The witness was not cross
examined in this point. The other witness was TK. Vasudev
in chart by way of illustration how the company would
calculate the Deatness Compensatory Allowance if it was

assumed that consumer price Index was 2000. The witness"

" was not questioned on this chart. The companies witness
Kudtarkar was unable to say anything substantial and his
cross examination shows that either he did not know or
feigning ignorance about DCA. The effect of his affidavit
hasbeen nullified by the cross examination. His testimony
his practically use less. The evidence other witness V.V,
Shahne is sober. In paragraph 8 of his affidavit he has
repeated the version of the company given in the written
statement regarding the method of calculation of DA. In
his cross examination the witness evaded the reply that
prices prevalent on the day were likely to remain as in the
year 1957-58. He evaded the reply to another question if
the majority of the workmen had crossed rupees four
hundred as their basic salary by saying that he could say

so only after secing the record. The documents filed bythe

Company are M18 and M19. The Exhibit M 18 refers to CPI
mumber General applicable to industrial worker whenbase
is 1982 = 100. It gives the state wide CPI numbers for Jan.
and Feb., 2003, All India numbers are givenbelow. It does
not give number for Lucknow in Uttar Pradesh. However,
for Guwahati the CPI number is 481 for January and 482 for
February. The company also filed Exhibit M 19 for showing

how it calculated DCA points from CPI 1982 = 100 for the
month of April 2003. It converted the CPI numbers for its
various cities to 1949 = 100 and then to 1957-58 for catego

Nos. 1to 6 and 1963-64 to category No. 7. It is interesting
to note that for Gywahati at serial No. 7inExhibit1 the
CP] 481 for January 2003 and 487 for Feb., 2003. However it
shown to bezero in Exhibit M 19. In Exhibit M 19 the Price
Index of Lucknow is shown to be zero because it is not
mentioned in Exhibit M18. Bhubaneshwar has not been
mentioned in Exhibit M19. In his cross examination
Kudtarkar has stated that the workmen at Bhubaneshwar
DA was calculated as per State Government published
figures. This part of evidence appears to be inconclusive

The witnéss admitted that M19 is company’s document.
The company deliberately omitted to mention

Bhubaneshwar in Exhibit M19. It is probable that the
‘company is paying to the employees on the basis of All

India Consumer Price Index shown in Exhibit M18.The
evidence of Kudtarkar in absence of express plea regarding
the payment of DA as per State Govt. published figures is
rejected. It is not shown how the DA to wotkmen at
Lucknow was calculated. Thus the evidence on record
shows that there an element of truth in the complaint of the
Federation that company does not pay DCA on uniform
principles. At least the evidence on record is not self
explanatory. It appears that in case of Bhubaneshwar or

" Lucknow some what arbitrary attitude is reﬂ'ect'ed It has

been pointed out that even in past when the minimur pay
scale was reduced from Rs. 90/- to Rs. 35/-no attempt was
made to compensate the workman by payment of Deames
Compensatory Allowance to the extent of loss in pay. It
has been pointed out that the company cleverly introduced
the lower pay scales without adequate compensatory DCA
for the new incumbents. Those who were in service
retiined the old scale and their benefits. However, it has
been conceded onbehalf of the workmen that it would not
be proper to rake past events but above mentioned fa ’
were brought to the notice of the tribunal with a view to
make demand of the workmen more transparent. The
concept of cost of living itselfis a dynamic concept. It is
linked with the concept of fair wage. We have scen that a
person shall be given a fair wage so that he could function
at highest peak of efficiency. In this connection this is to
be remembered that the fair wage must satisfy the materiz
needs of the workmen and that of his family members so
that they may function as proper citizens of the country
and some thing more. We have seen that Justice PK.
Goswami had stated that changing circumstances may be
considered for determining the cost of living. Therefore, it
is fair question to ask that if the Tribunal is bound by that
neutralization should be confined to the lowest mngs in
the hierarchy of the company. The contention on behalf of
the Federation is that this tribunal is not totally bound by

-former precedents for the reason an award has to be given

on the facts and circumstance of particular case. The
doctrine of precedents should not operate to hinder this
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tribunal from formings it own opinion regarding what would
be just and equitable. On the other hand, the learned
counsel for the company sought to argue thatunder Article
141 of Constitution this tribunal is bound by the law
declared by the Supreme Court. In the opinion of this
tribunal it cannot be denied that law declared by Supreme
Court is binding on this tribunal as it is binding on all the.
tribunals. However, if the concept on which the law was
declared is subject to change in course of time then the law
declared should be treated as related to concept of that
time. If concept changes so is the law.

66. An old judicial precedent may not be of the
samne potency because of the circumstances have changed.
It does not mean that the decisions of past should not be
cited or they should not be read. They are still good law
but are limited to the circumstances in which they were
rendered. They cannot be read like Bible or any other
religious text. The doctrine of precedents is essentially a
doctrine of degrees. It is more importantto see then what
was said. This approach can be adopted without meaning
any disrespect to any court. Let us take the case the case
ot Bengal Chemical and Pharmaceutical vs. its workmen
(supra). In that case their lordships stated that ““full
neutralization is not normaily given except to the lowest
class of employees”. Now we examine the facts of that
case it would seen that the case related to an award deemed
on 14th Jan. 1965. It was in respect of a charter of demand
ol 1962. The reference was made in the year 1962. The cost
of living index considered by the court related to that
period. Similar test have been accepted down in other
cases too like Killick Nixon Ltd vs. Killick and Allied
Compantes Eniployees Union (Supra). However, the facts
of this case too the Court was considering the demand of
1966. Morcover, the sentence that has been culled out by
way of illustration itself is not conclusive. The use of
words not riormally given is a warning or caveat but did
not preclude giving full neutralization if the cirumstances
so warranfed.

67. The observations made in the last paragraph were
made only with a view to meet the argument made on
behalf of the company that the last word has been said on
the each aspect including the neutralization of wage and
nothing had been done.

68. This tribunal, however, conscious of the fact
that in the case of Killick NixonLtd. (supra) 14 point guide
lines was sought to be given to the adjudicator. The first is
the prevalent wage scales in the company. We have
already seen that they have been revised. This tribunal
notices the fact that the increase in basic minimum wage
as per Demand No. | may give only meager reliefto the
workmen by way of increase in their basic wages. A
look at the pay scales granted by this tribunal shall reveal
that the rise in minimum pay fromRs. 35/-toRs, 135/-in
the pay scale as per demand No. 1 from 1-1-96 would not
neutralize the rise in cost of living even up to the date of

demand from 1-1-1996. Thistribunal has found that there
are no comparable industry. The companies like Crompton
Greaves and Philips India are multinational companies.
Their wage structure is not comparable.

69. We shall now consider in this paragraph some of
the point that remain to be considered. We have seen that
minimum scale of basic pay of Rs. 135/, Rs. 180/~ Rs. 220/
-, Rs. 240/-, Rs. 325/, and Rs. 400/- for successive category
of workmen would not be enough. The company paid

. DCA on the salary fixed inthe old scale on the basis of CP1.

The system of DCA has 1o be continued. It hasbeen in
vague in the company. The federation wants that since the
mimimum pay scale is Rs.135/-it would be proper to fix
lowest scale of Rs. 200/- per month. There can be no objection
on this count. The question is what should be the rate per
point. It hasbeen argued that earlier company is Rs. 1.25
per point on first hundered and second hundred it was
paying Rs. 0.50 per point and thus ineffect for Rs. 200/
-itwas paying RS. 1.75/. per point per month, Now the
demand is increased by 0.50 to make it Rs.2.25 per point.
The workman claim that thereafter the rate would be
increased by Rs. 1 per point per month for next hundred
Rs. 0.75 per month and next hundred Rs. 50/- per month on
each successive hundred. The demand may be tabulated
for the purpose of comparison,

D.C.A Rate

Rs. 2.25 per point
Rs. 3.25 per point
Rs. 4/- per point
Rs.4.50 per point
Rs. 5/- per point
Rs.5.50 per point
Rs. 6/- per point
Rs. 6.50 per point
Rs. V- per point

Basic pay
Upto Rs. 200 p.m. /
From Rs.201 toRs. 300 p.m.
From Rs. 301 to Rs. 400 p.m.
From Rs. 401 to Rs. 500 p.m.
From Rs. 501 toRs. 600 p.m.
From Rs. 601 toRs. 700 p.m.
Fromn Rs. 701 toRs. 800 p.m.
From Rs. 801 to Rs. 900 p.m.
From Rs. 901 to Rs. 1000 p.m.
And so on

The Federation in its written agrument in paragraph
12 stated that the company was paying Dearness

Compensatory allowance on the datum point above
average of CP1 for the vear 1957-58. The Federation did

" not want to change either in the datum point or in base

year. This concessionon the part of Federation narrows
the controversy. We have alrcady seen how the compay’s
Exhibit M 18 read with exhibit M 19 determinesthe points
for computing the D.C.A. Points for each city as per
consumer price Index published by the Simla Bureau for
a particular month. It is not necessary to distrub the
method adopted by the company for determining
DCA points regardidng those cities. Thus the principle
of paying DCA  oh the basis of regional shall be
maintained.

70. 1t may be pointed out that Crompton Greaves
Ltd. gives 170 % to 210% Revised Textile Allownace plus
a fixed sum by way of allowance. Revised Textile Allowance
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is linked with consumer Price Index of Bombay Centre C
{page 116 Evidence file showing DA from 1/1/1994). At

page 140-of the same file we find a document showing .

figures of the Dearness allowance paid by that company
formonth. The workman who is earning between Rs., 200
o Rs.229.99 was getting DA of Rs. 7,465/-.in the year 2001
and Rs. 7,815. in the year of 2002, There increase in DA
after rise in pay for each Rs. 25/- The Maximum rise is on

pay scale of Rs. 900/- and above. It is Rs. 9,336/- for the

year 2001 and Rs.9,836 for 2003. The Crompton Greaves
Ltd has not been held to be a comparable company by this
tribunal. This tribunal has not taken out these figure of the
Crompton and Greaves Lid. for comparison. The capacity
the structure as well as the wage structure of that company
was treated as different by this tribunal. It would not be
proper to treat the figures of the company for the purpose
of Dearness Allowance for the reason that company
follows a different system of payment of Dearness
Allowance. This exercise has been done with a.view to
have look at the position of the Industry. It appears that
Philips India Ltd. as not produced its evidence on this
point owing to the fact that there was an industrial dispute
pending. Thus it appears to this tribunal that looking to
industry as whole, the economy of the country as a whole,
and daily erosion of price line by rise in prices there is case
of grant of increase in Dearness Assowance.

“71. This tribunal is firmly of the view that the demand
of the Federation for grant of revised rates after dearness

allowance has to be'granted. There is increase in the pay

scales as this tribunal has accepted the demand in to. The
vexed problem is that there is demand on behalf of the
Federation to increase the rate upto 2,25 per point upto
Rs.100. It is argued that it would be no use to start from
Rs. 100/~ as the lowest pay scale would be Rs.135/- per
month. It argued that up to Rs.100/- as per existing scheme
the scale up to Rs. 100/-per month was rated at Rs.1.75 per
point. The workman may be given an increase of Rs.0.50
per point with view to neutralize the cost of living at lowest
ring of the pay scale. Having considered the argument
advanced on behalf of the Federation as well as the com-
pany this tribunal is of the view that above demand should
be accepted. They be given Rs.2.25 per point upto Rs. 200
per month. The workman have demanded additional one
rupee per point for pay scales between Rs. 201 and Rs. 300
per month. That is it would be Rs.3.25 per pomt The
tribunal holds that it would be proper to grant an
increase between Rs. 201 and Rs.300. Thus between the
pay scales of Rs.201 to Rs.300 the workman should be
entitled to Rs.3/- per point between the pay scale of
Rs.301 to Rs.400/- the workman shall get a further'increase
of Rs.0.50 i.¢. Rs.3.50 per point. This tribunal thinks that it
would not be proper to grant further increase in DCA. The
reason is that Federation cannot be permitted to-claim
unlimited hike in DCA progressively. It is common sense
that as man’s basic pay increases his capacity to meet the
exigencics of higer cost of living gains. At a higher level of

" the real wage in course of time, The Demand No.1 an

. current financial position for the year 2002 to 2003 w

pay the need for protection is less than at lower Ievel.
The idea behind the grant of Dearness Allowance is t
compensate for increasing cost of living. The'list g
indices issued by Simla bureau have included in the cos
of living indeed certain other items. It would be proper t
direct that beyond Rs.5(()/- pay scale there shall be n
further increase. Every person whose pay scale is beyon
shall get the DA at the rate between Rs.401 an
Rs.500/- Thus ceiling is against the increase in rate and ng
against the claim of DA. If we express the abov
conclusion in tabular form then it would be

W e b L OO e O

Basic Pay D.C.ARate

Upto Rs.200/-p.m. Rs.2.25 per point
Between Rs.201 to Rs. 300 Rs. 3 per point,
per month

BetweenRs.301 to 400 per Rs.3.50 per point
month Sl

Above Rs. 400 per month Rs.4.00 per point

T

72. This tribunal is also required to consider the fi
nancial burden on the company. Herein before, thi
tribunal did not say regarding the financial burden on thy
company when it gave the fixed pay scale. The real reaso
was this tribunal was of the view that the pay scales wer
Dearness Allowance cannot be separated. They have t
be considered together as forming a single block so far a!
wages are concerned. Sometimes pay scales are increase
by merging Dearness allowance because Dearness becom

U3

w

o B

O & tn

Demand No.5 are financially inter linked. They are int
grated demand. It was thought proper to discuss the que
tion of financial burden at this point. The company ha
examined Shri.Kudtarkar as its witness. In his affidavit an
in his cross examination this witness has stated that d
mand of the Federation is exhorbitant. The witness Shri.
Yogesh Kudtarkar stated that total burden of all the d
mand would be over Rs. 10 crores. However, this witnes
was not able to explain anything regarding Demand No.
and Demand No.5. It was for these witnesses demonstrat
to this tribunal how the company shall be unable to bea
the burden if this tribunal accepted the demand of the Fi
eration. Shri. V. V.Shahane who filed the affidavit for th
company had stated in paragraph 6 of his affidavit that al!
the demands on the company shall create unsustainabl
burden on the company. The witness filed two affidavits.
One on 16-4-2003 and another on 16-6-2003. 1t was state
the company for running in loss for last two years. Th

indicated. The company filed documents by created com-
puteras M32 collectively. In the document M 32(1) it w;
stated that number of workman was 144 injan. 1996. Th
total cost was Rs. 110.82 lacs inJan. 1996. In June 2603 jt
was reduced to 80 and total cost per annum was Rs.97.2
Iacs. Thus the company had saved Rs.13.57 lacs which 1t
was spending earlier on keeping these men inservice. T
document M32(2) giving the position of basic wages w.
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stated that out of the total workmen numbering 80, there
were 42 employees who had reached less thanRs. 400 p.m.
in the existing scale of salary. There were 6 workmen who
were drawing basic wages of Rs.400 and 32 workmen were
drawing above Rs. 400 per month. The M 32(5) gives the
impact of charter of demands. In this document it has been
tried to show that company shall suffer Rs. 1031-42 lacsin
all if the 18 demands relating to monetary aspect were ac-
cepted. [t was pointed out by Mr. Chidambaram that the
item 13 and item No. 18 dealt with gratuity. The item No.18
Gratuity arrears amounting to Rs. 770 lakhs were added
with a view to show inflated financial burden.
[f we deduct Rs. 770 lacs then even according to company
the burden would be Rs.261.42 lacs. Moreover

Mr. V. V. Shahane admitted in his cross examination that

during the pendency of the reference the number of the
employees were reduced. The company had not given an
account how the reduction in cost was reflected in this
document. The Exhibit M 32(5). The document M 32 (5)
related the actual position at the time of the filing of the
affidavit. There is another document exhibit 2 annexed to
the written statement. This document stated the position
as it existed on the date of filing of the written statement. In
this document also an attempt has been made to show that
the company shall suffer loss to the extent of
Rs. 1,030 crores. 1n this document too there is column show-
ing the duty accrued as on date as per demand. This
column shows that total expenditure on this count shall be
Rs. 801.1 lakhs. Both these witnesses did not explain
exactly how company claimed gratuity to the extent of
Rs.770 lakhs. All they could say was that the M32(5) was
given by the Finance Deptt. of the company. It is obvious
that merelv a document is computer generated it does not
becomes true. The company was giving evidence before
the tribunal, It should have made an attempt to lead cogent
evidence so that this tribunal could express its belief as to
correctness of the assertions made in the documents relied

upon by them. It is therefore, very difficult for this tribunal .

to accept the assertions made by the document Ex M 32(5).
There appears to be atempt to inflate the expenditure with-
out there being any sound base for dojng so. Nevertheless
this tribunal accepts the version of the company that there
was probability of additional expenditure of Rs.2.59 lacs
per annum by grant of pay scale as per Demand No. 1. It
appears that the claim of the company that it would be
burdened with financial loss to the extent of Rs.82.33 lacs
per vear, if the Demand No.5 is accepted in toto; It is nat
possible to ascertain this figure because the evidence of
both the witnesses does not throw any light. It is not pos-
sible to ascertain the claim of the company exactly for the
reason the witnesses did not know how these figures were
arrived at. However, this tribunal presumes that the com-
pany must have calculated the maximum money that it shall
be lable to pay if the entire demand of the Federation in
respect of D.C. A. were to be accepted by the tribunal. This
tribunal therefore, takes that even according to company

the maximum cost would be Rs.82.33 lakhs. This amount
shall be less that is estimated by the company because this
tribunal has not abcepted the demand of the workman in
full. It is obvious that 42 + 6 worlanen shall get maximum
DA. The rest of the 32 wrokmen shall get DA in accor-
dance with the pay scale in which they are fixed. Even so
this tribunal assumes that the maximum cost to would be
Rs.82.33 lakhs peryear. The question is if the company can
bear the additional expenditure in pay and DA arld increased
pay scale. It is not in dispute that the company is in

_existence since last 65 years. It started journey in the year

1983. It can, therefore, be inferred that company is well
entrenched. Indeed the name of the company is well known
and it is regarded as one of the Jeading companies of the
country in the field of electrical and consumer goods. It is
also not 'in dispute that it has foreign collaboration with
the Black and Decker and General Electric Company of
U.S.A. The country and its people have progressed con-
siderably since 1947 The population has also grown. Fifty
years of planning and sacrifice of past generation has be-
gan to bear fruit. Gradually a new class has begun to emerge
in the country which is cconomically sound to buy the
consumer 'goods and durables provided by the company.
With the progress of the nation the demand for the electri-

cal goods is bound to grow. Indeed the luxuries of yester-
days are likely to become necessities for the growing ur-
banized middle class. Thus the prospects of the industry
are good in future, It is not in dispute that in past the
conipany was making profits. The company has given an
accountof tsiprofit from 95-96 to 2002-2003 in tabular form.
The Annual report of 8 years between 1991-92 to 1998-99
have also been placed on record. The company showed in
its Annual reports for the years aforesaid. They give the
following figures for gross profit earned without tax and
depreciation. For years 1991-92 Rs.504.16 lakhs, for the

 year 1992-93 Rs.367.38 lakhs forthe year 1993-94 Rs. 444.32

ldkhs for the year 1994-95 Rs.533.44 lakhs. For the year
1995-96 Rs.652 lakhs, for the year 1996-97 Rs.1,028 lakhs
forthe year 1997-98 Rs. 1.278 lakhs and for the year 1998-
1999 Rs. 1,174.35 lakhs. The comapny showed in its annual
report 1991-1992 ason 31-3-1992 that it had share capital
1,92.06 lakhs. It had reserves worth Rs.17,26.23 Jakhs. Ifwe
examine the Annual report of 1992-1993,1993-1994, 1994-
1995, then we shall find share capital to be constant at
Rs. 1,92,.06 lacs. But rescrve grew every year in making
them worth Rs.42,23.84 lacs. Eventhereafier thereis growth
in the reserve capital to the extent of Rs.6,200.41 lacs in
1995-96 Rs.65,58.38 lacs in the vear 1996-1997, Rs.69,27.96
lacs in the year 1997-98 and Rs.72,08.75 lacs in the year
1998-1999, However, the share capital was shown to have
declined in the annual report of 1995-1996 to Rs. 288.10
lacs due to investment in the pertion of seen in the Black
and Decker. The share capital of 2,88.10 lacs.continued to
be same in 1996-1997. It rose to Rs. 4,34.14 lacs in 1997-

" 1998 and to Rs.1432. 14 lacs in the year 1998-1999. The total

of share capital on 31st March, 1999 was Rs. 72,08.75 lacs.
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It is not disputed that the company earned from the indus-
trial activity during all these years and it was worth
Rs. 86,40.89 lacs in 1998-1999. It is- well established that
while weighing the liability of comanny for payment of
wages the tribunal is required to consider the gross profit
of the company because the wages that have to be paid to
workmen without computing any other liability. It hasbeen
held in Ahmedabad Mill Owners Association Vs, Textile
Labour Association (1966) 1 LLJ I that the wages are
the first charge on the gross income of the industry. All
other liabilities take place thereafter. Therefore, this
tribunal shall note only the gioss profits. The company
has-shiowed profits continuously in its balance sheet
filed for 1991-1992 to 1998-1999. The annual report of
1999-2000 onwards has not been filed. It has been
shown in tabular form for the period 2001-2002, 2002-2003
loss shown; where as for 2000-2001, 1999-2000, 1998-
1999, 1997-1998, 1996-1997 and 1995-1996 it is not dis-

puted that the company made profit. The loss for theyear -

2001-2002 is shown tobe %hm and for the year 2002-
2003 is shown tobeRs. 936 In 1995-1996, the net
profit after taxation is 307 ] 996-1997 507 lacs., 1997-
1998 708 lacs, 1998-1989:535 lacs, 1999-2000 1@91@
and 2000-200] its shown to 284 lacs. Thenet loss after
profitis only for lasttwo yearsie 2001-2002 and 2002-
2003. These figures exclude extraneous profits of the
company. The Annexure 2 filedalong with Exhibit M 33
also confirms that company had received profits indi-
cated in that document in crores. The burden of proof was
on the company to prove that these two demands for in-
crease in pay scale and the Dearness Compensatory
Allowance counld not be met with by it. Inorder to prove
the aforesaid circumstagt the company was bound to
provetlmtnotaﬁnanmffosmmoftheomnpanyhasfor
over the year had gone so bad that the burden of in-
was usbearable. The company cannot take advantage of
temparary decline in profitor fortuticus orcontingent situ-
ation for asserting that fortunes of the company are in
doledrums, It was for the compary examine proper wit-
nesses who would show that company shall continue to
suffer loss and it is not likely to recover for a onsiderable
period: Consequently, the demand should not be accepted.
There is no clinching evidence on record for showing that
financial position of the company has depleted so much
that it shall not able to bear the burden of increased pay
scale as well as the demand of the federation reganding
increase in dearness atlowance with effect from !-1-1996.

73. The conclusion is that the demand of the
federation so far as relates to grant of Dearness
Compensatory Allowance is partially accepted. The
Company shall pay D.C.A. on the basis of Consamer
Price Index issned by the Simia Labour Bureau. The
calenlation shall be on the base year of 1957-1958. This is
done with view avoid discreminatory treatment. The

1159 Gi/04—8

comparly is prohibited from using base year for categor
No. 1 to category No. VII workmen on the basis of bas
ycar as 1962-63. It is further directed that the compat
shall calculated the D.C.A for each workmen on the bas
of his basic pay as modified by this tribunal by change ¢
pay scale. In computing the Doarncss Compensatory
Allownance, the company shalltakc in consideration
Consumer Price Index published by Simla Labour B
fortheareawhcrethebrmhofoompanylsmmd

- granting a workman DCA. If there is no consumer pric

Indexavmlableforapamcularmtywlwrcthebtanch

compary is situated there company shall apply. All India
_ consumer price index since system of payment of D.C.

inaccordance with the posting of the workman in particula:
branch is not disturbed. Thus the DCA shall be payat ble
according toindustry-com- regmnfmnmh'ﬂi:mtcat
theDCAshallbecalculatedhasalreadyheenmdlwted
paragraph 71 above. Therelsnoneedtorepemthatagm
There shall beceiling after Rs, 400/-.

74. The next demand is for of increased
Mouse Rent Allowance for all the The rate @
guse Rent Allowance paid by the company to the

workman drawing Rs. 199/- basic is to the extent of Rs. 470/

- per month between 2000 449, it is Rs. 320/- per month.
The workmen drawing more than Rs. 20/- are given Rs. 660
- per month. This rate uniform througheut the country. The
aforesaid rate is governed by the settlement dated 28-6-
1992 Exhibit W 2. It has been argued that company had
progressively increased the rent from time to time. Ex W13,
ExW 15, ExW 16, Ex W 18 and Ex W 21 are the dotuments
showing progressive increase. The question that has tobe
asked is of this demand is justified. The rate of rent fixed t
settlement of 1992 should be maintained as such or should
it be increased. TheeVldenGe on record is that.comps

has increased the rate so far as Mumbai Union is concemned -

on29-1-1996 and then on 24-1-2000 by their own settiements
by Exhibit W 50 and Exhibit M 23 respectively. It has also
been argued that there is evidence on record to suggel
that house rent of the executives and officers of the
company has been considerably increased. The compar
entered into settlement with Wardha Union 15-4-1996
(Exhibit 6 to the written statement) and was filed th
increased rate of rent to the officer with effect from June 27,
1997 (Exhibit 6 to the written statement), A similar setthemen
was reached with the Pune Union which was entered during
the pendency of the reference. The learned counsel for tt
company Mr. Pawaskar had stated during the course of
argument that company had no cbjection if the tribu;
accepted the benefit given to all workmen as per two
settlements entered into by the company with Mumbai
Union, Of course, the learned counisel never intended that
two scttlements should be accepted in part. 1t was a package
deal for the entire demands. Therefore, it would not be
properto:mplementthetwouttlem%oﬂﬂuegrwnd of
concession made by Shri. C.V. Pawaskar. Nevertheless the
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1s no dispute that rate of House Rent Allowance was the
same throughout the country. This fact is confined by the
_ fact that the company granted the same rate of House Rent
allowance to Wardha Union as per settlement dated
15-4-1996 (Exhibit 6 to written statement) as was givenby
settiement dated 29/1/96 (Exhibit W 50). Thus, the agreement
entered into in the year 1996 show that the demand increase
in House rent allowance was accepted by the company. A
further increase in the House rent was accepted by the
company by settlernent dated 24/1/2000 Exhibit M 25,
Therefore, this tribunal holds that all the workman shall be

entitied to increase House Rent allowance in three slabs

only and not in four slabs. Between 1/1/96 to 31/12/2000
the workman shalt be entitled to house rent as follows :
Basic Salary Slab Minimum HRA per month
UptoRs. 199 p.m. Rs. 620/ '

Upto200 pm.to449pm.  Rs. 670/-

UptoRs.449/-pm.and  Rs. 770/~
above

From lllﬂooomeﬁbuseRmAuowanceslmeemcwased
as follows :

Basic salary slab Minimupm rate of HRApermmlh
UptoRs. 199p.m. #iRs, 750/
Rs.200t0 449 p.m. Rs, 800/ -

Rs. 450 p.m. and upwards Rs. 900/~

The company shall calculate the arrears of HRA due to
each workman from 1/1/1996 at he rate shown in the first
table upto 31/12/2000 and thereafter from 1/1/2000 to date
of payment of arrears as per second table and pay him
accordingly. The company shall then continue to pay HRA
at rate fixed from 1/1/2000 till it is altered by settlement
Award or Order. It is further directed that other terms and

conditions mentioned in the settlement dated 28/6/1992

Exhibit W 21 in respect of House rent allowance shall be
deemed to be incorporated in this award and e
part and parcel of this award. This tribunal finds
company is capable of bearing the House rent allowance.
The arrears that workmen shall be entitled will be givento
them afier deducting the House rent allowance already
received by the workmen in the past.

75. The Federation has made a demand for Leave
travel concession which is paid by the Govt. and Public
Sector Employees. In the opinion of this tribunal there is
no reason to change: the existing system of Leave Travel
Allowance. The existing system of payment of certain
percentages of Annual basic wage +DA + special pay +
personal pay is in the system. As per settlement with the
Mumbai the rate was granted at 8.33%. Therefore, it is
directed thatin future that company shall pay Leave Travel
Allowance at rate of 8.33% instead 6%. Accordingly, this
demand is disposed of,

76, The Federation states that system of
Reimbursement of Medical Expenses adapted by the

s et ey i n e st

company by paying 7% of basic wage + dearness allowance
+ personal pay + special pay is not adequate. The demand
is that medical expense should be 15% of total salary. Itis
argued that the medicines have become costlier because
the Govt. has lifted its price control. Having considered
the argument of parties this tribunal is of the view that it is
not possible for'the employer to give total relief. The
workman cannot separate the rise in prices generally from
the rise in prices of other items. It has been pointed out by
the company that the workman and his spouse are covered
by Group Mediclaim Policy. In case of an unmarried
employee either of the parents is covered by the policy.
The company is, however, directed to pay at rate 8.33 %
on basic pay + Dearnéss Allowance + Special
Pay + Personal Pay as was being done previously. This
part of the awatd shall be effective only from the day the
award comes into force.

77. There is deatand for Education Allewance. This
altogether a new demand made by the Federation since it is
a new demand the Federation should have placed enough
material on record for shiwvifig to what extent the workmen

the company to hare the burden of educating the
chit¥®n of workmen. Not being a model employes, the
company denies that it owes any responsibility toward the
kithand kin of the workmen. The Federation does not dispute
that Supreme Court had held in the case of Hindustan
Asronautics vs, the Workmen an others (1975) 1 LLI 336
- that education allowance cannot be claimed under a separate
head. It was held that a proper. wage structure should take
care of the problem of education. The argument raised on
behalf of the Federation is that afier privatization as a creed
in every field, situation hae considerably changed. Despite
the Directive principles of the Constitution as given in Article
45, the education is not free upto age of fourteen. On the
other hand the State is ceasing to govern as a welfare state
in the name of privatization and globalization. The Govt.
School, theMunicipal Schools and Panchayat Schools have
ceased to function. The education itself has become an
activity of commerce. Under these circumstance, the law laid
down by Supreme Court is no longer efficacious or suitable
totheindustrial circumstancesas it exists today. This tribunal
isbeing asked by the Federation to take another look on the
earlier view in the changed circumstances. However, there
must be material produced on record for saying that the
facts reveal that circumstances have changed. The material
should have been placed on record empowering the Tribunal
to have a second look. Nothing of this sort has been done.
This tribunal is therefore unable to help the Federation in
this matter The demand for education allowance is rejected.

78. The next demand is for reimbursement of
periodicals news papers, This tribunal is of the view that it
is not possible to give this benefit to the workmen. In this
few persons read papers and periodicals for entertainment
or information. It is almost non existent in the workmen.
Moreover, after television has spread its net work in the

L
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country reading habit has lost the battle. Ever so, those
who want to read papers or a periodical can always do so
from their own income. Thistribunal, therefore, rejects the
demand.

79. The workman have set up a demand for
reimbursement of expenses incurred by them for medical
check up every year once. This demand has been opposed
by the company stating that it is the duty of the workman
to get themselves examined at their own expense. It is stated
that the company had made a provision for the treatment
of the sick_ It has been argued on behalf of the Federation
that facility demanded by it is being availed of by the
Officers, Managers, Executives and Directors. These
persons can afford to pay the expenses for medical check
up. There is substance in the contention of the Federation.
The unionized workmen should be given this facility witha
view to remove discrimination and heart burning. It maybe
noticed that the medical check up every year may be
preventive in nature. If a disease is discovered earlier and
is prevented in time then it may be less expensive to the
company. Looking to the fact that the total number of
workmen has been reduced to 80, the company is not likely
to incur a financial burden whlch cannot be paid by it.
Accordingly, itis directed that the company shall from the
date of commencement of the award permit the workman
for one medical check up in a calendar year from a medical
hospital institution recognized by it in the concerned
establishment, It shall reimburse the workman of theexpense
incurred by the workmen on proof of the fact that the

concerned workman had actually undergone a medical . .

check up on production of necessary bills or receipts.

80, The next demand of the workman is that the
company is regarding Health Insurance Scheme of the
children of the workmen. It is urged that the cumpany

provides for a Mediclaim policy for a workman and his’

spouse. This facility should be extended to the children of

the workmen, Inthewnttenstatemematpagennuungpage '

86 the company virtually conceded demand by stating that
it did not want any comment on the statement of claim on

demand aforesaid stated in running page 32-33 of the:

Statement of Claim. However, during the argument this
demand was opposed stating that the company was not
responsible for upkeep of the children. Looking to the social
good involved in the demand this tribunal is of the view
that this demand should be granted. After the
commencement of the award, the company shall take steps
to provide Mediclaim policy to the children of its workmen.
81, The next demand is grant for casual leave for 15

" daysin a year instead of 12 daysinayear. There appearsto
be no justification for grant of 15 days casual leave. Itis
not accepted. Similarly, there is no justification for grant of
30 days carned leave in a year. The pre m-of
granting of 24 days of carned leave in a yeal Tt
serving below 7 years and 27 days for tho have
served upto 7 years or above appears to be in order.

Howcvcr, this tribunal is of the view that the grant of 8-

days'sick leave in a year is inadequate. It shauld b
increased 1015 days. Thus, Demand No, 13 regarding si
lwvessaoceptcdpamallyandthercstofzhcdeﬂmldls Y
accepted. .

82. It is stated that the workman are entitled to
accumulate 300 days of carned leave and 150 days of sick
leave during the entire sérvice. The demand is that the
ceiling on accumulated leave for 300 days on earned leave

should be raised to 360 days. This tribunal has already

rejected the demand for increasing the number of days ir
respect of eammed leave. Consequently, the cellmg for

accumulation of carned leave upto 300 days ap oY
proper. However, it would be proper to raise cmlmgon 510
leave from 150 days o 250 daysdunngtheenure service 0
the workmen,

83. The demand regarding encashment of leave is
rélated to accumulation of leave and the leave benefits to
which a workman is entitled. It is argued on behalf of the
Federation that the idea behind the encashment of leave is
that a workman had served the institution without availing
the leave to which he was entitled as of right. By ng
claiming it he has given the benefit of services to the
institution establishment or the company for the period he

o rved, The employer bore a duty to a workman who
had layally served him by granting monetary benefits. Thy
demand of the Federation is for changing the existin ;
system of grant encashment of leave. It is admitted th
there is system of encashment of leave in the company. It
is argued that a “workman at present is entltlcd o
encashment of leave to the extent he took earned lea

" days. The demand is that workmen should bepcrmnted 0
encashment of earned leave once in-a year irrespectivelof

the fact whether he has taken leave ornot, and that the sick’

leave should be allowed to be encashed at the end of temn

of service. It has been argued that this facility would be -

beneficial to the company because the workman shall ne
take the earned leave or sick leave only when it would b
necessary. They shall thereby adding tothcprodﬂctimof
. the company. On the other hand, it has been argued th
theldeaofglvmgcamodleavetoaworkmanmtongc i
an off time for rest and recuperation from mundane work
marguedthatxfweallowﬂwmrknmtnmnvcnﬂm faciH
of leave into cash, then we shall be pandering to. th ir
greedandﬂwmbylowenngﬂ\clrmpamtytowork encrally.

* Having considered the argument of both the sides carefully,

this tribunal is of the opinion that there is no reason to
change the existing system. This tribunal cannot perm t
encashment of sick leave. There appears to be no seric

; ﬂawmtlmmatterofencashmentofcasuallcavep alent

in the company.
84. The Fedaratlon have stated that oompamr

to workmen gratuity as per payment of Gratuity Act, It
calculates-gratuity on the basis of temnalsalary!m ges of
15 days. The argument is that the payment of Gratuity Act

o
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provided a minimum. It did not prohibit the employers from
granting more than the minimum. The demand for
determining the quantum of gratuity the salary/wages
drawn by the workmen should be 30 days at time of
termination of his salary instead of 15 days. It is argued
that the demand is justifiable because the company itself
has granted the increase in gratuity of the workmen of the
officers, managers and executives on that basis since 1993.
This action on the part of the company was voluntary. It
has been argued that after the introduction of scheme the
workmen are getting 50% of the gratuity to which officers,
managers and executive class is entitled. It has been
forcefully argued that the highly paid salaried staff of the
company is given double benefit. The gratuity is paid to
them at higher salary. It is given at twice the rate that of a
workman, It is argued that there is felt need of the workman
that they should be given gratuity at a higher rate. It is not
disputed by the learned counsel for the company that the
payment of Gratuity Actfixes the minimum gratuity under
Sub-section (3) of Section4. The Sub-section (5) of Section
4 of the Act expressly confers right on an employee to
receive better terms of a gratuity under any award,
agreement or contract with the employer. It has been held
by the Madhya Pradesh High Court in the case of the

Manager, East Donger Ehikhli colliery of Western coal fields...

Vs.D.D. Dube and others 1998 (78) FLR 649 that the terms
granted to the workmen as per National Coal Wage
Agreement shall prevail over those given under the
payment of Gratuity Act for the reason that they are better.
The competency of this tribunal to adjudicate upon this
dispute is not under challenge. However, it is being argued
that this tribunal cannot consider that the person in higher
rank are given better conditions. The evidence on record
discloses that there are 548 employees who would be ranked
as Officer, Executives, Managers etc. It is not in dispute
that they get gratuity at a higher rate. There is not denial of
the fact that the gratuity of the aforesaid officer calculated
on the basis of 30 days terminal wages. Therefore, the
straight forward question is if the demand for increased
gratuity on the basis of 60 days terminal wages be reduced
to 30 days terminal wages as is being given to the officers,
Shri Kudtartkar admitted that the number of workmen is
only 80. This tribunal, therefore, holds that it wouid be
proper to change the basis of the calculation of gratuity in

respect of workmen of the company for keeping it on par -

with that of the officers. The decision of the Bombay High
Court in respect of UES Publishers and Distributors Ltd.
Vs. Industrial workers 1997 I CLR page 1155 is regarding
the production of docuinent. It has no bearing on the points
involved in this case. This tribunal is further of the view
thatby giving additional benefit of 15 daysto each workmen
for the purpose of calculation of gratuity there shall not be
any extra ordinary burden on the finances of the company.
This tribunal has already noted that the company has shown
profits for considerable periods. The Itemn No. 13 Exhibit M
32 (5) shows that gratuity would be Rs. 28.27 lacs. As

already held that the witnesses examined by the company
wasunable to explain this figure. Even the figures of arrears
Rs. 770.60 lacs were not made explicable in Item 18, Both
the witnesses Shri Kudtarkar and Shri V.V. Shahane were
unable to explain the figures. In absence of any person
entering the witness box on behalf of the Finance Deptt. of
the company, the only conclusion that can be drawn is the
figures are not accurate, This tribunal finds that amount of
gratuity becomes only when a workmen superannuates or
his services are terminated for any other reason. This
amount does not become due for all the workmen at the
same time. The contingency of termination of service wonld
determine actval payment made by the company. The
workmen are 80 in number. 'I'twyshallbeclmnungatgratmty
-amount at one and the same time. Therefore, the company
shall be able to bear the financial burden especially when
in the years of its loss the balance sheet of the company
discloses the reserve the extent of Rs. 2459.42 lacs.
Accordingly, it is directed that in the gratuity scheme of
the company, the following modifications shall be made.
The company shall pay gratuity to a workman at the raie of
thirty days wages based on the rate of wages last drawn
by the workman concerned. This direction shall be
applicable from the date of commencement of Award under
the Act.

85. The Federation has made a demand for scheme
of pension. The company did not pay pension to the
workmen. A pension is a periodic payment of sum as a
measure of security to a person who has ceased to be in
service due to old age, sickness ‘and disability. This
concept has another dimension when the family of the
workmen is provided with pension on the death of the
workman. There is no scheme of pension for the workman
in the company. No evidence has been led to show thai
a similarly situated employer like the company has
provided its workers with pension. Itis not in dispute
that workman gets contribution from the compnay for the
provident fund under the provisions of Employees
Provident Funds Act and Miscellaneous Provisions
Act. The Federation rightly contends that contribution

‘made by the employer towards the provident fund cannot -

be equated with pension. There is no legislative compulsion
upon the employer to frame a pension scheme. As the
things stand, the introduction of pension scheme depends
upon the will of employer. This tribunal after weighing
the pros and cons of the proposed demand of pension
scheme is of the view that it would not be proper to
grant an award and impose a recurring financial burden
under new head npon the compnay. However, if the
company chooses to grant benefit of pension it would be
welcomed by the workmen, This trivbunal is of the view
that i

the parties to create a scheme of pension
ssing it. Beyond the above observation
no reliefcan be granted to the Federation under this
demand,
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86. Death-cum-retirement benefit is another demand
made by the Federation. Itis new demand which is not in
vogue in the company, It isargued that the company does
not pay to workmen any sum at the time of retirement or
death except a small contriubtion to the provident fund.
The workman require lot of money for the marriage of
children and for housing. They have to withdraw sem
from the provident fund. The consequence isvery little
is left with them, Therefore, it has beren vehemently
submitted on behalf of the Federation that this tribunal
should direct the company to pay a fixed sum at time of
retirement or the death of the employee. This demand is
also opposed by the company on the ground that no
comparable company paying this allowance. Having
considered the arguments on both sides and the money
that the company may be required to pay atthis juncture
this tribunal holds that it not propitious time to burden
the company with new liabilities. It is therefore, advised
that Federation is free to raise this demand in future.

87. The Federation has demanded that the age of
the retirement should beraised from 58 to 65. Ithasbeen
argued that company selectively retired workman only.
The age of retirement of Directors of the Company is
above 70 years. Ithas been pointed out that the company
has not considered that the average life has of the human
beings has increased. Therefore, it would be proper to raise
the age of retirement to 65 years. This demand was
opposed by the Company. This tribunal is of the view
that the workmen cannot claim same yard stick in respect
of retirement as Managers, Executives and Directors. The
nature of work performed by the workmen is not identical.
By increasing the age of retirement theright of company
to employ new persons is postponed. Moreover, by
increasing the age of retirement generally the opportunities
of giving new employment to unemployed youth is lost.
The company isfreeto give re-<employment to a workman
who has been an asset to the company and likely tobe
so in-future.

88. The Federation has raised a demand that the
son or daughter of a workman should be employed at the
time of retirement or upon the death of the workman. - this
in other words is demand for preferential treatment. It has

been argued that the workmen do not get the benefit but .

the officer, exccutivesand other manage to push intheir
kithand kin into the service of the company. This demand
is opposed by the compnay. This tribunal is
of the view that it is not possibie to give an award in favour
of Federation by accepting -aforesaid demand. The
recruitment of a workman is geared to appointment
of the post among the several applicant for a particular

occupation. The suitability of a new employee cannotbe -

super imposed on the employer. No person can claim
a particular job onaccount of birth. However, when other
things are equal. Then the employer is bound
toprefer a near relative of an employee simply because

heknown better. All these are matters of value judgement.

They cannot be imposed on the company by way| of
an award. :

The " Federation has made the following

demands. '

(a) ' Alltemporary employees should be

- after three months setvice. Let us take

demand first. The demand is for auto

practice is adapted by the company.
Federation claims that this practice can be give

after he has worked for three months. In
opinion of this tribunal such prayer cannot

confirm an efficient person and weed out
inefficient. This tribunal cannot make
process of judgement time bound upto three
months by way of this award on the assumption
that the company is acting malafide becausg it
has done so in the case of a Telephone Officer
asper Ex W 24 It would be better for
Federation to raise individual industrial
dispsute in a'given case rather than to claim a
generally automatic confirmation.
(b) The second demand is in respect of drivers.| It
is demanded all the drivers who are driving the
vehicles belonging to the company for a peri
of six months contmously should be made
permanent. 1t is alleged that these drivers are
the employees of the company but they arg
shown as employees of the managers who are
reimbursed by the compnay for the wages paid
todrivers. The drivers have been shown in Ex.
W-48. Itisalleged that uniform is determined
by the company Exhibit W 17. The
reimbursement is made as per Exhibit W 46
and the annual increment paid as per
company’s directions Ex- W 46, This demand is
hotly contested by the company saying that
* the drivers are not employed by the company.
In the opinion of this tribunal such a gencral
demand cannot be granted. The learned ¢

(1978) 1 LL3 312 that adriver could be empl
by the officers of Bank. Jtis true that in
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(d)

Lab IC 1264 the test of control was employed.
In the opinion of thetribunal this demand of
making all the drivers permanent cannot be
granted unless the Federation comes with a
specific case of employment by manager,
officers etc. as camoflouge and for the relief
that the company is the real employer. Unless
these reliefs are claimed this tribunal cannot
award fulfilling demand of Federation.

(c) Another demand is made in respect of
mechanics of the company. It is alleged that
the mechanics who are working for providing
customer service to the consumers should be
made permanent employees of the company.
The company has made a sham and bogus
arrangement to show them as the employees
of the dealers with a view to avoid giving them
benefits of permanent service. The company
has opposed the demand stating that the
mechanics are not employed by the company.
The Federation has no business to espouse
the cause ofthe workmen. lthas been argued
on behalf of the Federation that the
arrangement made by the compnay is bogus
and amounts to unfair labour practice as
evinced by the documents Ex W-26, Ex W-27,
Ex-W-28 and Ex- W29. Thistribunal is ofthe
view that the demand as raised by the
Federation cannot be accepted. It is not
disputed that the Bajaj spares and Service
Dealers can employ mechanics for providing
services 1o the customers. However, what is
disputed that there is no real contract of
employment, The existing one is sham and
bogus. Such a question cannot be adjudicated
generally without examining the real industrial
dispute which is between the mechanics and
the dealers and company. It would be proper
for the Federation to raise a separate dispute
focusing on the contract of employment of
mechanics wherein the mechanics themselves
come forward to raise their demand. In view of
this position it is held that this demand cannot
be adjudicated upon in this reference.

The aforesaid reasoning shall also apply to case
of security staff. It would be proper for the
Federaticn to prove by Ieading cogent evidence
that the security staff employed by the company
are actually employed by the company before
question of making them permanent arises. The
company is not prohibited from employing
contract fabour, If they are really employed as
contract labour or not will depend upon the
nature of their employment. It is not possible to

answer this questlon on the basis of demand
made by the Federation.

(¢) The demand of the Federation that sweepers
employed on vouchers should be treated as the
workmen of the company and should be made
permanent. It has been stated in the written
statement that the sweepers are not employed
by the compdny. They are employed on the
basis of work they perform. This is the system
employed by the company. It has been argued

- on behalf of the Federation that the company
has a statutory obligation to keep the office
and the premises clean. The act of sweeping
and cleaning of the office establishments have
to done on the day to day basis. The
requirement is perennial but the company does

" not show the sweepers as the workmen of the
compnay this argument is countered by saying
that the company does not need sweepers as
the workmen. It engages them for a certain
hours in day and pays them according to the
work performed by them. Again, this demand
on the part of the Federation has the same
defeet. It cannot be hold in this reference that-
sweepers are engaged by the company as a
part of its establishments,

90. The Demand No. 22 relates to Carting and
Forwarding: Agenis (C & F Agents for short). The
Federation has stated in its statement of claim that the
company is required to transact its business of storage
and- distribution for sale. For this purpose, its requires
the movements of goods, which is an essential function

of marketing of goods. The function of carting and -

Forwarding is allegedly done through the C&F Agents
when the indents/orders are received by the company. It
is alleged that the C & F agents are merely paper agents.
Actually, these so called agents perform the functions of
the company. The machinery of Carting and Forwarding is
of dubious sham and bogus. No. function is performed by
the middlemen. Inreply it hasbeen said that the practice

. ofemploying C & F Agents is standard practice followed

by all the companies who are manufacturing selling or
distributing goods. Itis alleged that C & F Agents store
and stock goods of the compnay before they are required
tobe deemed to the party demanding the goods. They are
transported and delivered upon advice received from the
company. The C & F agents are the agents of compnay
under contract. The employees of C& F Agents are not
the employees of the company They utilize their own
labour for loading unloading and transporting. The C&
F agents are paid for performing the unified function of
storage and transport. The Federation may approach the
authorities under Contract Labour (Regulation and
Abolition Act) 1970. The question is not very different
than the one we have dealt with earlier. The Federation has
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relied upon the evidence of Trilok Kumar Vasudeva. It is
stated by Trilok Kumar Vasudeva that company has
appointed one classic Agent as a C & F agents at
Chandigarh. He stated that following facts indicated that
the appointment of C & F agents was shown arrangement
at Chandigarh. — :

@ TherewemnoseparatgoﬁiceoftheC&FAgems.

(b) The workers of C & F agents were operating
from the premises belonging to the company.

() The furnishing was done by the company but it
was shown as if it belongs:to company.

(d The facility of electricity, telephone were that
of the compnay. However, the books of C&F
agents showed others.

(€) Out of the Four cinployges shown in the
books of C & F agents theé¥8ifée employces
were doing clerical work and 6ié was doitigthe
jobof packer

() There were two more workers employed létely
" to help packer.

(g) The working hours of the workmen of the
compnay and that C & F agents were the same.
So were the holidays.

(h) However, the witness stated that the workmen
of the company are paid directly whereas the
workmen of C & F agents were not getting
thier wages from the comipany.

91. The witness in cross examination denied the
suggestion that there was no master and servant
relationship between the so called workmen employed by
C & F Agents and the comparny. The evidence of Yogersh
Kudtarkar examined by the company is not at all
satisfactory. He stated that the system of C & F Agents
existed in the industry like other industrial organization. It
was stated that the demand for abolition of C & F agents
hasbeen as per settlement dated 28-6-1992 Exhibit W21,

In cross examination this witness stated that company

did not have any record of C & F workmen. He denied
that at Calcutta branch all other workers except the driver
and peon were working C& F agents. He denied that at
Cochin no person is shown in roll of the compnay but
admitted that at the time of filing there was no person
shown to be in the roll of the compnay. I is surprising
that witness didnotknow that there was record kept by
branch officers regarding the arrival of goods. The witness
wasshown Ex. W 44 and Ex. W 45 (Store arrival reports)
at matchwel electrical compound Vadgaon Shri Pune. He
denied them because they were Xerox copies. Similarly,
he did notcomment on Ex. W30, Ex W 31, ExW 32,

Menon, M. C. Joshi, Elna Lata Godse and Sethe

‘It was found thus that in all forms of business

W33, to W39 Ex. W41 because they were X
copies. However, he did not deny the names of

The order of the Provident Fund Commissioner shows
that compnay had provided its own godown for use| of
C& F Agents. It was found that the workmen employed
by the C & F agents were working exclusively for the
company. The names given above were found to be the
employees of Shri Agencies which claimed to
C&F agents. The finding that workmen were working in
connection with the work of the company utilizing the
Stationery of Bajaj Electricals for (i) for calling the
materials inward fromthe suppliers (ii) Forwardingthe
letter for supply of bill to the dealers (iii) for collection of
payment of dealers through Bank (iv) the specime
invoice raised by the Branch office on dealer/Cons

stationery of Bajaj Electrical was used. It was poi
out by Shri. Chidambaram that there was a settle:
dated 30-6-1986 Ex W 19 where by it wasagreed by the
company asper clanse 3 (d) thatno C&F agentsshall
beworking at thevarious branches of the company except
atPune, Chandigarh and Delhi. The witness Kudtarkar
admitted that there was such a settlement. The witness
showed his ignorance about the factif C & F agendies
were brought in by the companies in the breach of 1986
settlement Ex. W 19. The witness admitted that the
permanent staff of all the branches should have been
386 .as per settlement and that of Bombay should have
been 128, It wasreducedio 11 attimeoffiling the written -

" statement, The witness admitted that there are number of

persons employed as C& F agents except at Deihis—I
branch and Ahmedabad branch. Shri Kudtarkar d
any knowledge about the certificate obtained by

company regarding scrvice conditions of wor
employed with C& F agencies. 1t hasbeen argued t

branch and Raipur branch. These documentss show that
some persons employed as clerks and larger number| of
persons as packers. It was argued that the systemof O &
F is nothing but a mere camouflage and a mask. Behind
the mask the face of rcal employer was that of fhe
company and therefore, this tribunal should direct that
all the C& F employecs should be treated as regular
employees. It was argucd there is no substance in the
argument. On 28-6-1992 the demand for abolition of| C
&F was given up by mulinal consent. It was argued there
was no merit in the contention of the company that as per
minutes of Ex. M 26 dated 29-3-1990 the clause 3(a) and
3(b) of the settlement were deleted. It was argued that
the documents Exhibit M 26 could not change  the
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settlement Exhibit W 19. It was further shown that
‘document M 26 shows that all the persons alleged tobe
represent at the meeting had not signed the document. It
was pointed out that the document bears signature of
only four persons out of six persons on behalf of federation
present at the meeting on 28-3-1990. The document M 26
does not bear signature of Shri Shekhar Bajaj, M.D. of
the company and Shri HN. Trivedi the Presdent of the
Federation and Shri A. K. Muraleedharan. The argument
on behalf of company is that as per agréement dated
26-3-1990 Exhibit M 26 there was consent given by the
Federation that it shallnot question the cmployment of
C & F agents. Therefore, the principle of estoppel
comes into play. It appears to this tribunal that the
documents M 26 conid not be pressed into service if all
the persons allegedly present in the meeting have not
signed the document. If the meeting was of the three
representatives of the company then why Shei. Shekhar
Bajaj did notsign it. Then itis apparent that 3(a)was
initially typed. Then 3(b) was added by pen in document
M 26. The compnay should have explained how this
incomplete document can be relied upon. So far aslaw
of meeting is concerned everybody who is required to be
present should attend the meeting unless prevented by
amy other sufficient cause. The minutes of meetings are
usually signed as tocken of assent to what has been
recorded. The signatures confirm the presence of the
persons. Since it is not possible to infer that all the
persons were informed to be present in the meeting on 26-
3-1990 it would be difficuit to hold that all the persons
had notice of the meetings. One of the persons Shri A, K..
Murlidharan was examined by the Federation. If the
company so chose it could ask the relevant questions
about the minutes of meeting dated 26-3-1990. It could
further prove the presence of all the participants by
leading oral evidence. In absence of proof it is difficult
for this tribunal to hold that the minutes of meting dated
26-3-1990 document exhibit M 26 isatrue minute of a
meeting showing all the participants made there points of
view. Even if one person was not allowed to do so due to
lack of notice then under the law meetings the resolution
would be illegal because he alone could by means of
force discussion could change the decision. Therefore,
the question of estoppel does not arise. The federation
has placed on record sufficient evidepce before this
tribunal that the company is indulging in the practice of
employing workmen for its own purpose and is showing
those workmen as the employees of a named C & F
agents in varions branches. The company could have
produced the terms of the contract with various C& F
agents so that they could be tested. The company could
have examined the relevant witnesses showing how the
contract was  worked out in details for
satisfying the tribunal that a genuine C & F contract

existed. Asalready seen that the witness Kudtarkar has
not given any saftisfactory evidence. There is no meritin
the argument that this tribunal cannot grant relief to the
federation in absence of C & F agents. It was for the
company to have taken aplea that its contracts were
genuine by idenifying the C & F agents. Then only this

. fribunal could have directed the addition of these agents.

In the written statement no such plea was taken. The

* company was aware that the Federation had stated that

the arrangements of the company were false. The result
of the aforesaid discussion is that this tribunal directs that

_ the so called workmen employed by the company in its
""establishment through out the country shall be treated as

the employees of the company from the date of the
publication of this award. They shall be given the same
rank in which they were working and absorbed in the
category. Forexample, a clerk shalil be given the post of
clerk and the packer shall be given the post of packer. The
workmen shall be entitled to all the emoluments which a
regutar workmen is entitled. The company shall given
them the rank and pay scale as if they have been recruited
by it onthe day of the publication of award.

92. The nextdemand is for regulation of transfer of
members of the Union. It is demanded that there should
be discussion with the representatives of the company

prior to transfer in order to avoid victimization. This tribunal

is unable to accept that the representatives of the Union
should be involved in any discussion prior to transfer.
This shall negate the right of the company to transfer. It
would be difficult to hold that every transfer is done with
malafide intention. :

93. The next demand is regarding the facilities to
the Union. This demand has raised allegations and counter
allegations and a lengthy cross examination of Kudtarkar
who made allegations against Shri. Chidambaram but
was unable to sustain them. Instead of opposing demand
it would have been proper for the company with counter
suggestions. This tribunal holds that it would be proper
to give the facility of travel allowance for visiting the
different branches once ina year on the part of the office
bearer on the same terms asis given to the office bearer
for attending the meeting of the executive committee.
They shall not be given any daily allowance. It would be
proper to give benefit of telephones expenses and
stationery expenses. The Company shall reimburse the
union tefephone expenses to the extent of Rs. 2000/~ per
momth. This ceiling is being imposed to avoid misuse of
the facility. Similarly, the company shall reimburse the
union to extent of Rs. 20,000/ per year toward stationery.
This direction shall be operative from the date of the
publication of the award. The ficility already enjoyed by
the federation shall contiune. These are additional
facilities,
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94. The next demand is that condition that three
employees of the Federation should be elected as the
memebers of the Board of trustees of the Provident Fund.
Bajaj Electrical Employees Provident Fund Trust is pro-

vided in the settlement dated 10-5-79 Ex W 13, Itisclaimed

that it should not be compulsory that the trustee should
be based at Mumbai. This demand was conceded to by
Shri C K. Pawaskar during the argnaments. In the writtén
arguments no objection istaken. Therefore, itis held that
aforesaid board shall consists of three Trustees repre-
senting the employees and the federation shall be any
threewhomaybcnecessarﬁyfromMumabl :

95, The further No. 26 of the Federation that the
company should not be permitted to appoint officers by
upgrading the workmen cannot be accepted. If a workman
is made an officer and his higher wages, then there should
be no objection in the change of name of his office. He
get better facilities. The demand is rejected. -

96. The demand for personal pay cannot be ac-
cepted. The case of Mumbai, Delhi and Calcutta cannot
be accepted for all over country. The other cities are
equally costly. The leamned counsel for the company in
his oral arguments as well as in the written arguments has
not disputed that the workmen of other cities are not get-
ting personal pay. However, there are certain computer
generated documents on record showing personal pay
being paid to all the warkmen. It is difficult to accept that
these documents esc#ped the attention of the counsel
for the company who had filed them, In any case this
tribunal does not find any justification for grant of per-
sonal pay as claimed by the federation.

97. The demand No. 28 regarding the reimburse-
.ment of petrol expenses and vehicle maintenancétharges
is not acceptable to this tribunal. The only reason for
demand is that the Officers, managers, etc. are getting
that benefit. This tribunal does not think it would be
proper to grant reimbursement of petrol and maintenance
of private vehicles of workmen,

98. There is demand for interest free loan to the
extent of Rs. 25,000/ per employee by way of personal
loan to the extent of 80% of the cost of vehicle and Rs. 2
lakhs for construction of new house and Rs. 50,000/- for

- repairs. Under the existing system the workmen are granted
personal loan to the extent of Rs. 10,000/- at rate of inter-
est of 8% per annum. There is no good reason to increase
the Toan amount to Rs. 25,000/- that too interest free.
There are banking and other financial institutions which

give Ioan to people. It is not proper to encourage borrow-

ing habit by granting interest frec loans to the workmen.,
There is reason for putting extraordinary burden on the
company’s finances by increasing the amount. The com-
pany gives entire vehicle loans at 17.5% interest. It would
not be proper to change the system by granting 80% of
interest free loans. Similarly the company gives loan of

1159 GI/04-—9

Rs.40,000/- for housing to an employee at rate of 8% p
arinum subject to the condition that the workman should -
have put in 15 years of service. It is argued that the com-
panycaneasﬁyreooverloansfromthcwmhnenand

risk factor involved is next to nothing. It is also 2
thaxoou;panygramsloantooﬂicersandsomumto it
exhorbitant extent. It was argued that it is the policy ¢fth
company to give to its officer then own houses. The sam
policy is not followed by the company. Thisu'ihmal dox '
not think it would be proper to-grant interest frea loan for

the items demanded by theworker and burden the com-

pany financially at this juncture. It may be that the corn- '

_ pany may have acted irreguiarly in granting loan to

wife of the C.M.D. or to the relative of the Predident of th
company. The adjudicator cannot take of wrongdm
the management of the company into account for giving
anawardondemandofﬂwl’edcranonofwmkmm

99. deemandformcmseoftheaﬂowame 0
the driver. Thédrivers of the company have to perfor
duties at odd hours, They are paid extra rupees of 50/~ Pe:
month, [twmﬂdhepropertlmtthsammwmused g
RS. 250/- per month. Accordingly, all drivers of the com-
pany shall be given Rs. 259!—permanthem llw;
fordomgdutycmcddhtmrc ' S

100. Thcdemandforoutﬁtallommcanmtbe
cepted for all the workers, There is difference between pé
sons who are doing job of clerical nature and the persa -'
who are working in the field. The persons workingin the
field like drivers, mechanics and the peons may be given
uniform. It is stated on behalf of the company that such a
practice of giving uniforms to mechanics, drivers and
peons exists. They are given three sets of uniforms. Ther
appears to'be no case for giving uniforms to other person-
nel. They may even resent. Thus, thedemandfur outfit
altowance is rejected.

101. This tribunal is of the view that the 16 paid holi-
days granted by the company are adequate. There ap
pears to be no good reason for increasing the number o
paid holidays. The demand is not accepted. h

102. The last demand is that accompany should be
directed not to fill the 7 cztegory of posts by appointing an
Officer and ask him to do job of 7 categories. It is also
prayed that those officers who have beea appointed it 7
categonwofworkmen should be ordered tybe withdrawn.
It has been argued on behalf of the Federation that b
appointing Officers to the post of workmen the comipa
is following the policy of dividing the workmen b
employing officers who are paid to be the-stooges of the
management in the establishment. Though they are ranked
as Officers they do the job of lesser category which |is
evolved by various settiements. In effect these office

" are bribed by the management by paying higher pay wi .a

view to destroy the unity of trade union moyement. Tk
tribunal is of the view that o such relief 2s claimed canbe
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granted. The employer can ask the higher ranked official to
do alower job. If the concerned officer is willing to do this
tribunal cannot prevent him for doing that. It would be
proper if unfair practice on the part of the employer may be
subject matter of dispute. The Federation is free to raise
such a dispute and establish it in accordance with, The
demand No. 33 as made by the Federation cannot be
accepted as such.

L

103. Now that this tribunal has deatt with all the de-
mands and has given its adjudication on all the points.
This tribunal has granted new pay scales while answering
the demand of Federation. The pay scales shall come into
effect from 1-1-1996, Similarly, the demand of the Federa-
tion regarding increase in DCA has been granted from
1-1-1996. The House rent Allowance is granted from
1-1-1996. The relief regarding Carting and Forwarding
Agents shall have an impact in future. However, this tribu-
nal has found that these are in reality the employees of the
company. The difference of payment by their absorption
shall not make any real dent into the finances of the com-
pany. The rate of the Leave Travel Allowance has been
increased to 8.33% instead of 6% with the date of publica-
tion of theaward. The demand for Medical reimbirsement
has been increased to rate of 8.33% from date of coming
into force of award. The company has been directed to
include the children of workmen in the Mediclaim policy.
The sick leave has been increased to 15 days in a year and
total accumulation of earned leave is increased 250 days
instead of 150 days. The claim in respect of gratuity has
been granted partially to the effect that pay of last 30 days
shall be taken as a basis of calculation for calculating gra-
tuity.

104. It would be apparent that the major demands of
the Federation regarding pay scales, DCA and HRA have
financial implications. The company is required to pay ar-
rears. It is undisputed that the consent order passed by

the Bombay High Court in Writ petition No. 959 of 1999

had set aside the interim reward dated 13th January, 1999
passed by this tribunal and directed that each of workman
shall get adhoc interim relief of 500/--per month payable
from 1-2-1999 except workman working at Mumbai and
Wardha. The High Court had further directed that the
amount of Rs.500/- per month receivedby each workmen
shalt be adjusted in the final award, Therefore it is made
clcar that the company shall be entitled to deduct the total
amount afrcady received by each workmen while he had
received by way of adhoc relief granted by the High Court
by mutual consent.

105, This tribunal had considered the financial bur-
den on the company while considering the increased pay
scale and Dearness allowance. This tribunal had also stated
that the company shall be able to bear the burden of H.R A.
Thesc demands as accepted by the tribunal involve ar-
rcars. This tribunal had atready indicated that company

shall be able tobear the financial burden of pay scales and
DCA. It is not necessary to repeat the same reasons once
more. It may be noted that the arrears of HRA shall be
much less than what was estimated by the company on the
assumption that the entire demand for increase in HRA
shall be accepted. The immediate impact of payment of
arrears shall be softened by the fact that the company shall
not be liable to pay the arrears in toto but only the differ-
ence after deducting the amount already paid. This tribu-
nal is of the view that the company had given exaggerated
burden of the impact of demand No.6. Both the witnesses
of the company did not give satisfactory answers except
saying that heavy burden as given in written statement
shall be put upon the company. This aspect of the matter
shall be commented on further in the sequel it appeared to
this tribunal the figure of Rs. 12.58 lacs was exaggeratedin

. theestimate exhibit M32 (5) in order to inflate the impact.

The effect of this award would be much less than 3 lacs
annually after deductmg the HRA already paid by the

company. _
106. It is herebymade clearthatt%erearemorvery

- litdle Financial implications in this award in respect of thie

following demands for the reason they are rejected or have
been accepled as such without any change in case.

Demand No.3 : Stagnation Increment Acoeptedas
such. o
Demand No.4 . Upgradation ( Rejected).
DemandNo.9 . _:'Ed‘u_g'atiton allowance (Rejectgd)
Demand No, 10 : 'Réitﬁbtirsemem of books and
Periodicals (Rejected)
Demand No. 17 : Pension scheme ( Rejected)
-Demand No. 18 : Death-cum-Retirement benefits
( Rejected)
Demand No. 19 ' Retirement Age (Rejected)
Demand No, 20 : Recruitment of one dependant
| (Rejected)
Demand Ne. 21 :Making Temporary employees
Permanent (Rejected)
Demand No.23 : Transfer of Union members
‘ _ (Rejected)
Demand No.25 - ; Election of trustees to Bajaj
: ' Employees PF trust
(No financial Implication)
-Demand No.26 Regarding. stoppage of granting
Officers grade (Rejected)
Demand No.27 Personal Pay (Rejected)
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Demand No.28
And reimbursement of mainte-
nance of the vehicle of the Work-
man. (Rejected) |
Demand No. 29 : Loan benefits (Not accepted)
Demand No. 31 : Outfit Allowance (Rejected)
‘DemandNo.32  :Paid holidays (Rejected)
Demand No. 33 : Change of designation (Rejected)
The following demand have some what marginat financial
impact on acoount of these gward:
Demand No. 2 : Fitment.
Demand No. 7 : Leave Travel Conmssx"on
. DemandNo. 8 : Reimbursement of Medical
. Expenses.
Demand No. 11 : Reimbursement of Medical -
Check up.
Demand No. 12 : Health Insurance Scheme
DemandNo. 13~ :Leave Benefits.
Demand No. 14 ' Accumulation of Leave.
Demand No. 15 : Encashment of Leave.
Demand No. 16 : Gratuity. .
Demand No.22 : Carting and Forwarding Agenis,
Demand No. 24 : Trade Union Facilities
Demand No.30 : Drivers Allowance.

The impact of this award is much below the esti-
mated made by the company, The éxhibit M 32 (5) had
stated the expenditure of company to be about 1031.71
lacs annually. It is an astonishing figure. None of the two

* witnesses had furnished any proper explanation for the .

estimate. In this connection, it would be proper to point
out that Shri. V.V, Shahane stated in his cross examination
as follows:

“It is correct to say that the expenditure on the
salary of the workman has not been produced by the
company by filing any document. We can give the break
up. It is correct to say that number of workmen concerned
in this reference have reduced, during the pendency of
this reference. I shall not be able to say that the expendi-
ture on the concerned employee has been reduced owing
to the fact that their number has been reduced. I shall be
able to produce the information after some time. I have
not personally worked out the cost of the 33 demands
made by the workmen through the Federation. However, 1
verified the statement made by the Finance Deptt. It is

correct to say that the calculation made by the Financ

Deptt. have not been mentioned in my affidavit. In my
affidavit I have not shown what would be the cost to the
company if all the 33 demands are considered by it. I da
not know how the Federation had calculated the burden
passed on to the company for its 33 demands. T am not
able to say whether the company demanded any explana-
tion from the Federation regarding the burden of cost to
be borne by the company. | am unable to say whethe:

there was any negotiation with the Federation regarding
the burden of the cost. The averments made in para 6 of
my affidavit is not my personal opinion I have dealt with
the Financial aspect of the company and the opinion is

“based on the document which 1 come across and also or

the discussion with the officials of the company.
Mr.Shahanc was the last witness examined by the com-

. pany. The company did not file Exhibit M 32(5) when th

witness was in the witness box initially. The witness v
discharge on18-7-2003. The document Exhibit M 32(5)

. was filed on 17-7-2003. In cross examination of 18-7-2003

the witness answered regarding item No. 18 that thecal-
culation has beent made on the basis that if all the de-
mands their arrears of gratuity shall be increased to 770
lakhs. It may Be readily seen that this impact in item No.
18 relates to payment of gramity to the workmen in fu
ture. It is based onthe assumption that the comparmy m
have to invest that amount. The immediate impact of th
payment of gratuity was Rs.28.27 lakhs. Thus by adding
Rs.770 lakhs to the total the company had exaggerated
time, amount. If we reduce 770 lakhs from the aforesaid
estimate of 1031 lakhs then the company would have to
pay Rs.261.42 lacs annually even according to its own
estimate. This tribunal is not satisfied by the conduct of
the company because it did not produce its estimate at
the earliest. Nevertheless it has considered the case of
the company on the basis of document supplied by it
without drawing any adverse inference. The compar
should have given some clue to the figures byexam ning
the person who was in know of the entire matter.

107. In this connection, this tribunal has to notice

the argument of Shri Chidambaram who assailed the

authenticity of the figures of the company by stating
there is evidence on record that the management of the
company was playing with the profits of the com-
pany. Shri. Chidambaram referred to the cross examina-
tion of Shri.V.V.Shahanc and showed that the compan

had advanced loan with 1471.14 lacs to Bajaj Ventures|. It-
was-argued that Bajaj Ventures ceased to be subsidiary -

and the company still advanced loan worth Rs. 1 crore 25

lacs. Only interest amounting to Rs.3,04,14,000 wasre- .

ceived. It was sought to be shown that there was fudg-
ing because the total shares of Bajaj Ventures amounting
toRs, 7 trores 50 lakhs were brought for Rs.50 from Black
and Décker and were sold to joint holding company’for
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26.55 lacs. It was pointed out that company indulged in
shady transactions. The company itsclf was paying 18
crores of interest and| it advanced the interest free loan to
Bajaj Ventures of which Shri. Pradeep Kumar Bajaj was a
partner. It was further pointed out that it was also from
the balance sheets filed by the company loan of Rs. 70
lacs were given to the wife of Shri.R.Ramkrishnan with-
out any interest. It was argued that Joan of 3 crores with-
out interest was issued to wife of Managing Director.
There were other transactions which according to
Shri.Chidambaram were unsavory like the one that com-
pany sold its building to the wife of Managing Director
and the company then took it on rent from ihe wife of
Managing Director. These transactions were shown from
the balance sheet and were not controverted by the coun-
sel for the company. This tribunal has not allowed itself
to be prejudiced by these paper transactions. Inthe com.
plex structure of taxations a number of tricks are adopted.
However, that takes a lot way from the general presump-
tion that could be given to a balance sheet. After going
through the balance sheet of the company this tribunal is

of the opinion that company shall be able to bear the -

financial burden placed upon the company. This tribunal
does not want to comment on the transactions mentioned
in the balance sheet because some times paper transac-
tions are treated for altogether different purposes. The
latest balance sheets have indicated that the company
have sufficient reserve. The market economy is growing
in the country. At time of delivery of this award, the na-
tional Govt. is claiming growth at the rate of 8%. The
share market also reflect this growth. There is no reason
the company shall not increase in its profits.

108. Thus the reference made to this tribunal by the
Central Govt. is answered as already indicated. The com-

pany shall pay to each workmen serving with the company

all the monetary arrears within a period of. 90 days from
date of receipt of copy of this award failing which it will
have to pay interest (3 8% per annum. There shall be no
order as to costs. : :

It would not be out of place to record miy thanks to Mr.Nadar
Jebaselvan Asir, my Personal Assistant who has taken
great pains to type again and again the portions of the
award which did not appear to be satisfactory.
Mrs.S.S. Avsare, my Secretary has given me unstinted sup-
port in this matter. Meedless to state that the mistakes, if
any, are mine.

S.C.PANDEY, Presiding Officer
7% fwedt, 19 wrs, 2004

. 3. 929.— Hrenfive fame srfufm, 1947 (1947
W 14) Ft URT 17 F ATERW |, AoToTHod o Tauds H
Hag Fml iR s aHER ¥ oS, ey § ffde

i frars ¥ I wER S srfiescr Wi
(gt W 145/2002 ) W yemfym wot €, o Wk woeR
W 19-02-2004 F WA FHT oA

[¥o T8-23012/18/2000-31 81R (¥, T@-11)]
TWofte ¥rerem, Tew Afird

New Delhi, the 19th March, 2004

5.0. 929.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award Ref. 145/2002 of
the Central Government Industrial. Tribunal-cum-Labour
Court, Chandigarh as shown in the Annexure, in the
industrial dispute between the management of BBMB
and their workmen, received by the Central Government
on 18-03-2004.

No. L-23012/18/2000-IR(CM-ID)]
N.P. KESAVAN, Desk Officer
ANNEXURE

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT CHANDIGARH

Presiding Offjcer: Shri 5.M. Goel
Case No. ID 145 of 2002

Sh. Sohan Singh S/0 Sh. Sant Ram,
Village Kiargi, Post Office-Jaldevi,
Tehstl-Sunder Nagar,

Distt. Mandi (HP) .. Applicant,

. Versus
1. The Chief Engineet,
BSL Project, BBMB, Sunder Nagar,
Distt. Mandi, H.P.
2. The Executive Engg. Township Division,
BBMB, Sunder Nagar, Distt. Mandi ... Respondents

For the Workman Shri Dhani Ram
For the;Management : None
Award Passed on 20-2-2004

Central Govt. vide notification No, L-23012/18/2000/
IR (CM-II) dated 17-7-2002 has referred the following

dispute to this Tribunal for adjudication :

“Whether the action of the Chief Engineer, Beas
Sutlej Link Projcct. BBMB Sunder Nagar (HP) anu
Executive Engg., BBMB, Township, Division,
Sunder Nagar, Distt. Mandi (H.P. ) in disengaging
Sh. Sohan Singh S/o Sh. Sant Ram from the services
on 19-10-96' (FN) without notice is legal and
justified? If nat, to what relief he is entitled to?”
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2. The authorised representative of the workman
made the statement that the workman does not want to
pursue with the present reference. In view of the same the
present reference is returned to the Ministry as withdrawn.
Central Govt. be informed.

Chandigarh
20-2-2004

S.M. GOEL, Presiding Officer

% feweft, 19 W, 2004

LA 930, —rafmer faaw stfefe, 1947 (1947
114 ) FY w1 17 35 gy 8, o e grs Reeiei
i e 3 e P SR T wEeR & oS,
sy ¥ fafb sy fir & s weer S
sfvrrr Yo (e wem ge ST gL, T 67/2003)
2 Ty w €, R T 1§-03-2004 WA
R
| [, q&-22013/1/2004-3T% ajﬂ('sﬁ.—ll)]
.. e, dw s

New Delhi, the 19th March, 2004

8.0. 930.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. L.C.ID.
Ne. 67/2003) of the Cent. Govt. Indus. Tribunal-cum-

Labour .Court, Hyderabad as shown in the Annexure, in -

the industrial dispute between the employers in relation
tothe management of the Regional Manager & Disciplinary
Authority and their workman, which was recewedbythe
(entral Govermncnt on 18-03-2004.

[No. L-22013/1/2004-R(C-D)]
N.P KESAVAN, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUS-
'I'RIALTRIBUNALCUM ZLABOURCOVURTAT
HYDERABAD

PRESENT:
Shri E. ISMALL, Presiding Officer
Dated the 17th day of November, 2003
“Industrial Dispute L.C.LD. No. 67/2003
BETWEEN:

SriB. Rattaiah,

D. No. 02-09-02, New Kaviraja Park,
Gandhinagar, Tenali-522201.
Guntur District . . Petitioner

AND

T_he Reglonal Manager. & Disciplinary Authorlty,
Regional Office : 6-3-871. “Snehalatha”
PB. No. 45, Greenland's Road, Begumpet,

Hyderabad-500016
And 3 others . .. Respondents

. APPEARANCES |
For the Petitioner M/s. C. Vijaya Shekar Reddy, -

N. Krupanand Reddy,

T. Raghuveer Reddy,
Ghanshyam, Jagadishwar
Reddy, D. S. V. G. Nagaraju
& P. V. Amarendra Reddy, |
Advocates

For the Respondent Sri V. Srinivas, Advacate

ORDER

This is a case taken under Sec. 2A(2) of the LD. Act,
1947 in view of the judgment of the Hon’ble High Court of
Andhra Pradesh reported in W.P. No. 8395 of 1989 dated
3-8-1995. between Sri U. Chinnappa and M/s. Cotton
Corporation of India and two others.

2. A memo is filed by the Counsel for the Petitioner,
connter affidavit filed by the Counsel for the Respondent,
today i.e., the 17th day of November, 2003 that he is
withdrawing his case. Hence, the case is dismissed as
withdrawn reserving his right to file before the appropriate
forum.

Dictated to Kum. K. Phani Gowri, Personal Assistant
transcribed by her corrected and pronounced by me inthe
Open Court on this the 17th day of November, 2003.

E. ISMAIL, Presiding Officer
Appendix of Evidence

Witnesses examined Witnesses examined for the
for the Petitioner Respondent
NIL NIL

Documents marked for the Petitioner
, L :
Documents marked for the Respondent
NIL

. % fawelt, 19 W, 2004
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New Delhi, the 19th March, 2004.

8.0.931.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government here by publishes the Award (Ref. 88/2002)
of the Cent. Govt. Indus. Tribunal-cum-Labounr Count,
Chandigarh as shown inthe Annexure, in the industrial
dispute between the management of the BBMB, and their
workmen, received by the Central Government on
18-03-2004, :

[No. L-23012/21/2001-IR(CM-II)).

N.P KESAVAN, Desk Officer
ANNEXURE

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT CHANDIGARH

Presiding Officer : SHRI S.M. GOEL
Case No. ID 88 of 2002

Sh. Rulia Ram S/o0 Sh. Bhanku Ram
C/o Sh. Dhani Ram, General Secretary
BSL Project Mazdoor Ekta Union,

S-2/773, Sunder Nagar, Mandi (H.P) .. Applicant.

Versus

1. The Chief Engineer, _
BSL Project, BBMB, Sunder Nagar,
Mandi (H.P) .

2. The Executive Engg, BEMB,
Township Division, -
Sunder Nagar, Mandi (HP)

APPEARANCES
Shri Dhani Ram

. . Respondents.

Forthe Workman
Forthe Management : None

Award
Passed on 20-2-2004

Central Govt. vide notification No. L-23012/21/2001/
IR (CM-II) dated 7-5-2002 has referred the following
dispute to this Tribunal for adjudication :

“Whether the action of the Chief Engineer, Beas
Sutlej Link Project, BBMB Sunder Nagar (H) and
Executive Engineer, BBMB, HC & BG Division,
BBMB, Sunder Nagar, Distt. Mandi (HP) in

PO b e WA L

disengaging Sh. Rulia Ram S/o0 Sh. Bhanku Ram Ex-
Beldar from the services on.18-10-96 (F.N.) withont
-notice is legal and justified? If not; to what relief
the workman is entitled to?”

2. ‘The authorised representative of the workman
made the statement that the workman does not want to
pursue with the present reference. In view of the same

“the present reference is returned to the Ministry as

withdrawn. Central Govt. be informed.

Chandigarh
20-2-2004

'5.M. GOEL, Presiding Officer

& féeeh, 19 71, 2004
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NewDelhi, the 19thMarch, 2004..
$.0.932.—In pursugnce of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.
63/2001) of the Central Government Industrial Tribunal-
cum-Labour Court, Chandigarh as shown in the
Annexure, in the industrial dispute between the employers
in relation to the management of BBMB and their workanen,

which was received by the Central Gavernment on
18-03-2004.

[No. L-23012/22/2000-IR(C-IT)]
N.P. KESAVAN, Desk Officer
ANNEXURE

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOURCOURT CHANDIGARH

Presiding Officer : Shri §.M. Goel
Case No. ID 63 0f 2001

The Secretary Legal,
Nangal Bhakra Mazdoor Sangh,
Qtr. No. 35-G, Nangal Township,

Distt, Ropar. .. Applicant.

lersus
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L. The Chief Engineer (Generation),
B.B.M.B., Nangal Township, .
Distt. Ropar .. Respondent.
APPEARANCES
For the Workman Sh.R. K. Singh
Forthe Management : Sh.R C Afri

AWARD
Passed on 20-2-2004

Central Govt. vide notification No. L-23012/22/2000-
IR (C-II) dated 5-2-2001 has referred the following dispute
to this Tribunal for adjudication :

“Whether the action of the management of BBMB
in not considering the case of Shri Pawan Kumar
S/o Shri Chint Ram for re-designating as Forman
and place him int the pay scale of Rs. 1800—3200.is
legal and justified? If not, to what relief the workman
is entitled to and from which date?”

2. The authorised representative of the workman
made the statement that the workman does not want to
pursue with the present reference. In view of the same the
present reference is returned to the Ministry as withdrawn.
Central Govt. be informed.

Chandigarh
20-22004

S. M. GOEL, Presiding Officer

¢ feeet, 19 9, 2004
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sirifirr frar ¥ ¥F=iw awr s sfrwer wodg
(e T 91/2002) # ywfvm w=TA ¥, W By wER
I 18-03-2004 I WIS EHAT A1

(€. T&-23012/20/2001-31¢ SR, T.-11)]
T, v, dew s

New Delhi, the 19th March, 2004

S.0. 933.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.
91/2002) of the Central Government Industrial Tribunal-
cum-Labour Court, Chandigarh as shown in the Annexure,
in the industrial dispute between management of BBMB,
and their workmen, received by the Central Government
on 18-03-2004.. -

[No.L-23012/20/2001-IR(CM-II)]
N. P. KESAVAN, Desk Officer

0 9 0 : arder 17, 2004747 28,1926 A 1753

ANNEXURE

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT CHANDIGARH

Presiding Officer : SHRI S.M. GOEL
Case No. ID 91 of 2002

Sh. Ganga Ram S/o Sh. Birstu Ram,
Vill. Dodwan, PO. Bhojpur, .
Teh. Sunder Nagar, Mandi (HP)

Versus

1. The ChiefEngineer,
BSL Project, BBMB, Sunder Nagar,
Mandi (HP)

2. The Executive Engineer, BEMB,
Township Division,
Sunder Nagar, Mandi (HP)

APPEARANCES
Shri Dhani Ram

... Applicant.

. . . Respondents.

For the Workman
Forthe Management . None

AWARD
Passed on 20-2-2004

Central Govt. vide notification No. L-23012/20/2001/
IR (CM-II) dated 7-5-2002 has referred the following
dispute to this Tribunal for adjudication :

“Whether the action of the Chief Engineer, Beas
Sutlej Link Project, BBMB Sunder Nagar (HP) and
Executive Engineer, BBMB, B.R.S.C. Division and
Plant Design Division BBMB, Sunder Nagar, Distt.
Mandi (HP) in disengaging Sh. Ganga Ram 5/o Sh.
Birstn Ram Ex-Beldar from the services on 18-10-96
(FN) without notice is lega! and justified? If not, to
what relief the workman is entitled to?”’ '

2. The authorised representative of the workman
made the statement that the workman does not want to
pursue with the present reference. In view of the same the
present reference is returned to the Ministry as withdrawn.
Central Govt. be informed.

Chandigarh
20-2-2004

8. M. GOEL, Presiding Officer’

7% fewett, 19 W14, 2004
FLIW. 934, —ieifirs P srfufitam, 1947 (1947

W 14) F w7 F g A, AR &y H

Hag Franm ot =% el ¥ o, oy § fifide
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New Delhi, the 19th March

8.0. 934.—In pursuance of Section 17 of the In-
dustrial Disputes Act, 1947 (14 of 1947), the Central Gov-

ernment hereby publishes the Award (Ref. No. 42/2003) -

of the Central Government Industrial Tribunal cum Labour
Court, Chandigarh as shown in the Annexure, in the in-
dustrial dispute between management of BBMB, and their
workmen, received by the Central Government on
18-03-2004.

[No. L-23012/8/2002-IR(CM-ID))
N. P. KESAVAN, Desk Officer
ANNEXURE

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT CHANDIGARH

Presiding Officer : SHRI S. M. GOEL
Case No. ID 42 of 2003

Sh. Balak Ram S/o Sh. Faquiria,

C/o Sh. R, K. Singh, Secretary (INTUC)
H. No. 35-G, Nangal Township, _
Teh. Anandpur Sahib (Ropar) ... Applicant.
Versus .

1. The Chief Engineer, {Operation
System, B.B.M.B., Sector 19-B,
Chandigarh . . . Respondent.

APPEARANCES

Sh. R. K. Singh

Sh.R. C. Atri

AWARD
Passed on 20-2-2004

Central Govt. vide notification No, 1-23012/8/2002-
IR (CM-1I) dated 17-2-2003 has referred the following
dispute to this Tribunal for adjudication

For the Workman

For the Management

“Whether the action of the management of BBMB
Skapper in terminating the services of Sh. Balak Ram
S/o Sh. Faquiria is legal and justified? If not, to what
relief he is entitted to?7”

2. The authorised representative of the workman
made the statement that the workman does not want to
pursue with the present reference. In view of the same the

" Mandi (HP)

present reference is returned to the Ministry as withdrawn,
Central Govt. be informed.
Chandigarh S.M. GOEL, Presiding Officer
20-2-2004 -

71§ feett, 19 W, 2004

HLIW. 935.— i forarg sfufem, 1947 (1947
W 14) F o 17 F orge 4, A d, e &
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e, e, S s
New Delhi, the 19th March, 2004

$.0. 935.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref, 90/2002)
of the Central Government Industrial Tribunal cum Labour
Court, Chandigarh as shown in the -Annexure, in-the
industrial dispute between the management of BBMB,
and their workmen, received by the Central Government
on 18-03-2004.

" [No.L-23012/23/2001-IR(CCM-ID]
N. P KESAVAN, Desk Officer
ANNEXURE |

CENTRALGOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT CHANDIGARH

Presiding Officer : SHRI S.M. GOEL
Case No. ID 90 of 2003

Sh. Shyam Singh S/o Sh. Birstu Ram,
Village Dodwan, PO Bhoujpur,

Tehsil Sunder Nagar, T
... Applicant.

Versus

1. The Chief Engineer
BSL, Project, BBMB, Sundemagar,
Mandi (HP)

2. The Executive Engineer,
BBMB. B.R.S.C. Division,
Plant Design Division

Sundernagar, Mandi (HP) .. . Respondents.
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APPEARANCES:
For the Wezkman

For the Management

AWARD
Passed on 20-2-2004

Central Govt. vide notification No. L-23012/23/
2001/IR (CM-1I) dated 6-5-2002 has refrredt the following
dispute to this Tribunal for adjudication ion :

“Whether the action of the Chief Engincer, Beas
Sutlej Link Project, BBMB Sundernagar (HP) and
Executive Engincer BBMB, B.R S.C. Division and
PlamDem.ganmBBMB Sundernagar, Distt.
Mandi (HP) in disengaging Sh. Shyam Singh
$/o Sh. Birstu Ram Ex-Beldar from the services on
18-10-96 (FN) without netice is legal and justified?
If not, to-what relief the workman is entitledto?”

" Sh Dhami Ram

None

' 2. The amthorised representative of the workman
made the statement that the workman does not want to
parsue with the present reference. In view of the same the
pumtmt‘crmmmmdtmhemmaswm:wn
- Central Govt. be informed.

Chandigarh
20-2-2004

¥ faeeht, 199, 2004

WA, 936, —eNreifeme T, snfufr, 1947 (1947
M 14) 9 9w 17 % sgeo #, dAmA
sz Freirew i e weiwdl & o, sepia F Frite
(e T 8972002 ) Y IR e ¥, W FT WA
F 18-03-2004 W X1 FAT 911

_ [H. TH-23012/18/2001 31§ 3R (ﬁ.@QH)]
TR, e, Yo e
NewDeth,thc 19th March, 2004

S.0. 936,—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14.of 1947), the Central
Government hereby publishes the Award (Ref. No. 89/
2002) of the Central Gevernment Industrial Tribunal-cum-
Labour Court, Chandigarh as shown in the Annexure, in
the industrial disputc betweenthe management of BEMB,
and their workmen, received by the Central Government
on 18-03-2004.

‘[No. L-23012/1872001-IR (CM-ID)]
N.P. KESAVAN, Desk Officer

1158 Gi04—10

- Sh. Lekh Raj, S/0 Sh. Gutbux Ram,

Case No. LD. 89 of 2002

Village Dodwan, PO. Bhoujpur,
Tehsil Sundernagar,

Versus

1. TheChief Engineer _
BSL, Project, BBMB, Sw B
Mamdi (HP) .

2. TheExecative Engineer,
BBMB Township Division,
SmﬂnmgmMandl(HP)

For the Workman Sh. Dhani Rem

FortheManagement : None .

AWARD
‘Passed on 20-2-2004

Central Govt. vide notification No, L-23012/18/200/ -
IR(CM-II) dated 7-5-2002 has refecred the following m
to this Tnhmal for adjudication :

“Whether the action of the Chief Engineer, Bcns B
Sutlej Link Project, BBMB Sundernagar MHPyapd -
Executive Engineer BBMB, B.R.S.C. Divisionapd " - .
Plant Design Division BBMB, Sundernagar, Dimt.

Mandi (HP) in disengaging Sh. Lokh: Ram $io

Sh, Gurbux Ram Ex-Beldar from the services on

18-10-96 (FN) without notice is legal and justified? - -
Ifnot, towhatrehefme workman is eatitled to?

2. The anthorised representative of the workman
made the statement that the-workman does not want 1o -

pmsuewnhthcpmmfcfem In view-of the same the

presentrd mmmmmmm_ '
Chandigarh ' §:M;GOEL, Presiding Offiter
20-2:2004 |

AT m—m o AT, 97

_(m7wm)ﬂwﬁwm m ‘
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New Delhi, the 19thMarch; 2004
5.0. 937.—In pursuance of Section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.

No. 86/2002) of the Central Government Industria] .

Tribunal-cum-Labour Court, Chandigarh as shown in the
Annexure, in the industrial dispute between management

of BBMB, and their workmen, received by the Central

Government on 18-03-2004,
[No. L-23012/19/2001-IR (CM-ID)]
N. P KESAVAN, Desk Officer
ANNEXURE

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT CHANDIGARH

Presiding Officer : Shri $.M. Goel
CaseNo. LD. 86 of 2004

Sh. Nathu Ram $/0 Sh. Paras Ram,
Village Nahera, PO, Pandoh,
Tehsil Sunder Nagar, '

Mandi (HP) ... Applicant.

Versus

1. The Chief Engineer
BSL, Project, BBMB, Sundemagar,
Mandi (HP)

2. The Executive Engineer,
B.B.M B.Township Division,
Sundernagar, Mandii (HP)

APPEARANCES :

.. . Respondents,

For the Workman Sh. Dhani Ram

None L
AWARD
Passed on 20-2-2004

Central Govt. vide notification No, L-23012/19/2001/
IR(CM-II) dated 7-5-2002 has referred the following dispute
to this Tribunal for adjudication :

For the Management

R R 2 P [ N L R TR & T R R TI

“Whether the action of the Chief Engineer, Beas
Sutiej Link Project, BBMB Sundemnagar (HP) and
Executive Engineer BBMB, Pandoh Dam Division,
BBMB, Sundernagar, Distt. Mandi (HP) in
disengaging Sh. Nathu Ram $/0 Sh. Paras Ram Ex-
Beldar from the services on 18-10-96 (FN) without
notice is Iegal and justified? If not, to what relief the
workman is entitled to?” '

2. The authorised representative of the workman
made the statement that the workman does not want to
pursue with the present reference. In view of the same the
present reference is returned to the Ministry as withdrawn
Central Govt. be informed.

Chandigarh S.M. GOEL, Presiding Officer
20-2-2004

= fxeeht, 19 71, 2004

L3N, 938.— st frw faar sifufram; 1947
(1947 3 14) %t 910 17 F e d, AR @R, vy
% gag Fraeml ok 313% wfer % o, FgEg ¥ frfte
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¥ 18-03-2004 ) Wra g 414 )

[¥. T3-23012/22/2001-31 AR( R, TR-11) ]
.. ¥, S sfrwd
New Delhi, the 19th March, 2004

S.0. 938.—In pursuance of Section [7 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 87/
2002) of the Central Government Industrial Tribunal-cum-
Labour Court, Chandigarh as shown in the Annexure, in
the industrial dispute between the management of BBMB,
and their workmen, received by the Central Government
on 18-03-2004.

[No.1-23012/22/2001-IR(CM-T)]|
N. P. KESAVAN, Desk Officer

ANNEXURE

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT CHANDIGARH

Presiding Officer : Shri S.M. Goel
Case No. LD. 87 of 2002

Sh. Parshotam Ram S/o Sh, Paras Ram,
VIIL and Post Office Sainii.
Tehsil Sunder Nagar, _

Distt. Mandi (HP) ... Applicant.
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Versus
. The Chief Engineer
BSL, Project, BBMB, Sundernagar,
Man_di (HP)
2. The Executive E_nginéer,
BBMB.Township Division, .
Sundernagar, Mandi (HP)

APPEARANCES
Sh. Dhani Ram

.. Respondents.

For the Workman

For the Management None

AWARD
Passed on 20-2-2004

Central Govt. vide notification No. L-23012/22/2001/
IR(CM-1I1) dated 7-5-2002 has referred the following dispute
to this Tribunal for adjudication :

“Whether the action of the Chief Engineer, Beas
Sutlej Link Project, BBMB Sundernagar (HP) and
~ Executive Engineer H.C. & B.G. Division, BBMB,
Sundemagar, Distt. Mandi (HP) in disengaging Sh.
Parshotam Ram S/0 Sh. Paras Ram Ex-Beldar from
the services on 18-10-96 (FN) without notice is legal
and justified? Ifnot, to what relief the workman is
entitled to?” '

2. The authorised representative of the workman
made the statement that the workman does not want 1o
pursue with the present reference. In view of the same the
present reference is returned to the Minstry as withdrawn
Central Govt. be informed.

Chandigarh
20-2-2004

S.M. GOEL, Presiding Officer

¥ feweil, 19 W, 2004
WTAW. 939.— aArEifies faamg sfufem, 1947 (1947

w1 14) F 9 17 ¥ e d, A wmE yEwA §
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(e e 45795 ) Wy FA ¥, o FEE W A
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(€. T@-23012/9/94—3T% 3R (¥i.-11)]
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New Delhi, the 19th Maich, 2004

S. 0 939.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref No. 45/95)

| Forthe Ménagement

of the Central Government Industrial Tribunal-cum-Labour
Court, Chandigarh as shown in the Annexure, in the
industrial dispute between the Employers in relation to
the management of BBMB ‘and their workmen, which was

rtecetved by the Central Government on 18-03-2004.

 [No.L-23012984-R(C-I]
N, P. KESAVAN, Desk Officer
ANNEXURE

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT CHANDIGARH
Presiding Officer - Shri S.M. Goel
Case No. LD. 45 of 1995 -
Chairman, Nangal Bhakra Mazdoor Sangh,
Qr. No. 35-G; Nangal Township,
Distt. Ropar (Pb.) .. Applicant.
_ | Versus
1. ChiefEngineer/
Generdtion, BBMB, Nangal .
_Township, Distt. Ropar (Pb.)
2. Executivé Engineer,
Operation, Maintenance

e
APPEARANCES
' Sh.R K. Singh

. . Respondents.

Forthe Workman
Mrs. Jyoty Kaushal

AWARD :
Passed on 20-2-2004

Central Govt. vide notification No. L-23012/9/94-
IR(C-IT) dated 26-5-95 has referred the followmg dlspute
to this Tribunal for adjudlcatlon

“Whether the change of designation of Sh. Baldev
Singh by the management of BBMB from cableman
to T/Mate, without notice, prejudicially affects
the workman? If so, to what relief the workman is
entitled to?”

2. The authorised representative of the workman
made the statement that the workman does not want to
pursue with the prescnt reference. In view of the same the
present reference is returned to the M.lmsll’Y as w1thdrawn
Central Govt. be informed. - :

Chandigarh S. M. GOEL, Presiding Officer

20-2-2004
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New Delhi, the 19th March, 2004

S.0. 940.—In pursnance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publighes the Award Ref. 19/2003 of
the Central Govt. Indus. Tribunal-cum-Labour Court,
Chandigarh as shown inthe Annexure, inthe industrial
dispute between the management of Bhakra Beas

Management Board, and their workmen, which was received
by the Central Government on 18-03-2004.

MNo. bzmwmz,m(m-n)]

NP KESAVAN DeskOﬂiccr

ANNEXURE -
CENTRAL GOVT. INDUSTRIAL 'l'RIBUNAL
CUM-LABOUR COURT CBANDIGARH

Presiding Officer :
Shri S, M. GOEL
CaseNo. ID 19 0£2003
Sh. Kalu Ram, S/o Sh. Gopala Ram C/o Sh. R K.

Singh, Secy. INTUC H. No. 35-G Nangal 'lhwndﬂp '

Anandpur Sahib (Ropar)
VERSUS

The Chief Engineer, Operation System, Bhakra Beas
Management Board, Sector 19-B, Madhya Matrg,

Chandigath. Respondent

APPEARANCES::
For the Workman Sh.R. K. Smgh
AWARD

Passed on 20-2-2004

Central Govt. vide notification No. L-23012/9/2002/IR(CM-
[T} dated 27/1/2003 has referred the following dispute to
this Tribunal for adjudication :

For the Management:

“Whether the action ofthcmanagémentofBBMBin-
terminating the services of Sh. Kalu Ram
§/0 Sh. Gopala Ram is legal and justified? If not, to
- what relief he is entitled to?”

2. 'I'heauthonsedrcpresemmveoftheworkmanmadethe
statement that the workman does not want to parsue with
the present reference. In view of the same the present
reference is returned to the Ministry as withdrawn. Central
Govt. beinformed.

Chandigarh :
20-2-2004 S.M. GOEL, Presiding Officer
-4 e, 22 mi 2004
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" New Dethi, the22nd March, 2004

8.0. 941.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award Ref, 612/2001 of
the - Central Gevt. Indus. Tribunal-cum-labour Court,
Chennai as shown in the Annexure, in the industrial
duwwbctweenthcmanagememoflmlanB‘ank and their

-workmen, which was received by the Central Government
' m122-03-2004

[No. L-12012/267/98-IR (B-I))
C. GANGADHARAN, Under Secy.

Monday, the 16th February, 2004
PRESENT :

K. JAYARAMAN,
INDUSTRIAL DISPUTE No. 612/2001

(In the matter of the dispute for adjudication under
clause (d) Sub-section (1) and sub-section 2(A) of Section
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10 of the Industrial Disputes Act, 1947(14 of 1947), between
the management of Indian Bank and their workmen)

BETWEEN _
1 Party/

Sri U. Chinnamuthu Asari
Workman
AND
The Zonal Manager, I Party/
Indian Bank, Chennai Management
APPEARANCE :
For the Workman M/s. R. Viduthalai,
M. Rangarajatu & L. N. Pragasam
Advocates. :
Forthe Management: MJs. Aiyar & Dolia &
N. Krishnakomar, Advocates.
AWARD

The Central Government, Ministry of Labour vide

Notification Order No. L-12012/267/98-IR(B-II) dated

29-8-2001 has referred the following dispute to this Tribunal

for adjudication : ’ ) _
“Whether the action of the management of Indian
Bank in removing the name of Sri U. Chinnamuthu
Asari from the pannel of Jewel Appraiser w.e.f.
7-12-1996 is legal and justified? If not, what relief is
he entitled to?”

2. After the receipt of the reference, it was takenon -

file as I.D. No. 612/2001 and notices were issued to both

the parties and both the partics entered appearance through

their advocates and filed their respective Claim Statement
and Counter Statement,

3. The contention of the Petitioner in the Claim
Statement is briefly as follows :

The Petitioner was employed as an appraiser in the
Respondent/Bank at Kattukuppam branch in the year 1984,
The Petitioner is a goldsmith by profession and his job is
toinspectthe jewels brought to the bank by the customers
for obtaining jewel loan by pleadging the jewels. For the
past 13 years the Petitioner has served in the Bank with
blemishless record. While so, in the month of July, 1996
one Mr. Narayanan, a customer of Kattukuppam branch
approached the bank for a jewel loan. The jewel brought
by the customer was inspected by the Petitioner and the
Petitioner noticed that the jewel was gold coated silver
chain. Immediately, he approached the then Manager of
of jewel handed over by Mr.Narayanan, But, the manager
forced the Petitioner to give an appraisal certificate stating
that Mr. Narayanan was well known to him. The Petitioner
left with no other alternative was forced to certify the jewel
and based on the safhe, aloan of Rs. 14,000 was sanctioned

'

in favour of Mr. Narayanan. In the month of November,
1996, an inspection was conducted in the bank branch at
Kattukuppam_ In that, it was found that jewels pledged by
sentto Mr. Narayanan andthe Petitioner and Mr. Narayanan
accepted his guilt that jewels pledged by him were not
genuine and requested the bank to adjust his deposit
amount owards the loan amount. The then Manager failed
to accept his guilt for having forced the Petitioner to issue
an appraiser certificate and intum, threatened the Petitioner
with dire consequences of removal from service and foroed
himto givea letter in writing accepting the fault in the
name of the Petitioner. Subsequently, without issuing any
charge memo or show cuase notice or calling for his
explanation, the Petitioner was removed from service we.f.
7-12-96 and his name was removed fromthe panel of Jewel
Appraiser. This action of the Respondent/Bank wastotally
against the principles of natural justice. Even after several
representations, the Respondent/Bank has not taken any
steps. Therefore, the Petitioner raised a dispute before the
Labour Commissioner and on its failure, he senta failure
report to the Central Govt. but the Central Gaovt. declined
to refer the matter for adjudication. Subsequently in view
ofthe order ofthe High Courtina similar matter the matter
was referred-to this Tribunal for adjudication. Without
following the proper procedure prescribed under law, the
Petitioner was removed from service in a vindictive manner.
Therefore, the order of dismissal issued by the
Respondent/Bank removing the Petitioner from service
without following the setvice rules and regulations and
Bipartite Settlement is arbitrary, illegal and against the
principles of natural justice. Therefore, the statutory
violation committed by the respondent/Bank renders the .
termination order as unsustainable in law. Therefore, the
Petitioner may, therefore, is entitled to be reinstated in
service with back wages and continuity of service.

4. As against this, the Respondent in its Counter
Statement contended that no doubt the Petitioner was
employed as an appraiser in the Respondent/Bank at
Kattukuppam branch. He was not at all appointed into the
services of the Respondent/Bank. To ascertain the
genuineness and value of gold jewels pledged by
borrowers, as a’ policy, the bank has been keeping one or
two goldsmiths in a panelof Jewel Appraiser. The appraisal
charges are directly paid to goldsmith collected from the
customer. The system of keeping few goldsmiths in a panel
is similar to that of Engineers/Valuers kept in a pane] for
valuation of building, land etc., similarly advocates are kept
in panel of advocates of the bank for legal matters.
Therefore, the panel of Jewel Appraisers are not appointed -
into the services of the bank and they are not under the
administrative and disciplinary control of the bank. There
is no privity contract between the bank and the panel of
Jewel Appraiser. It is a fact that inthe month of November,
1996, a periodical inspection was conducted in the bank
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branch at Kattukuppam and during the verification, it was

found that one packet of jewels pledged by Mr. Narayanan

contained spurious jewels. When contacted,
Mr. Narayanan stated that jewels in fact belonged to the
Petitioner, who gave them to him for pledging the same in
the bank and raising loan. Therefore, the real beneficiery of
the transaction is Mr. Chinnamuthn Asari, the Petitioner
herein and both of them have accepted the facts and signed
the confessional letters. The acquisition made against the
Branch Manager is false and is alleged to escape from the
charges and divert the attention of the Tribunal. In view of
the above fact, the Respondent/Bank felt that continuing
the Petitioner in the penal was undesirable and accordingty,
his name was dropped from the panel during December,
1996 and it was done after investigation made by an officer
of the bank from Regional Office. Therefore, the question
there being violation of principles of natural justice does
not anise at all on account of the fact that he was never an

employee of the bank and there is no privity of contract
between the bank and the Petitioner. The appraiser with

doubtful integrity and lack of honesty could not be
continued in the panel of Jewel Appraisers. Since he was
not appointed into the services of the bank, the question
of holding domestic enquiry against the Petitioner who did
not belong to regular establishment of the bank did not
and does not arise at all. Therefore, the provisions of
Bipartite Scttlement, service rules and regulations have no
application to the Petitioner. Hence, the Respondent prays
that the claim may be dismissed with costs.

5. In these circumstances, the points for my
consideration arc——

(i) Whether the action of the management of
Respondent/Bank in removing the Petitioner from the panel
of Jewel Appraiser is legal and justified? '

{ii) To what releif the Petitioner is entitled?
Point No. 1

6. In this case, the Petitioner has examined himself as
WW1 and five docurnents were marked on his side as Ex.
W1 to W5. On the side of the Respondent/Management,
the then Manager of Kattuknppam branch namely
Mr. G. Vijaya Kumar was examined as MW1 and 5
documents were marked as Ex. M1 to M5.

7. In this case, it is an admitted fact of both sides
that the Petitoner joined as a Jewel Appraiser in the
Respondent/Bank at Kattukuppam branch inthe year 1984.
It is also admitited that the Petitoner is a goldsmith by
profession and his job is to inspect the jewels bronght to
the bank by customers for obtaining jewe] loan by pledging
the jewcls and jewel loan will be granted only on the
certificate given by the Appraiser.

8. On behalf of the Petitioner, it is contended that the
Supreme Court and High Courts have held that job of Jewel

Appraiser is like part time emplayees of the bank and they
are entitled for proportionate wages and benefits as that of
regular clerical award staff and therefore, the rules and
regulations of the bank are applicable to the Petitioner..
White so, during the month of November, 1996, an
inspection was conducted in the Kattukuppam branch of
the Respondent/Bank and it was found that jewels pledged

- by one customer Mr. Narayanan was spurious jewels and

notices were issued to Mr. Narayanan and the Petitioner
herein, and even before that even on the date of pledging
of jewels, the Petitioner noticed that the jewel was gold
coated silver chain and he immediately approached the
then Manager Mr. G. Vijayakumar and informed him about
the nature of the jewel handed over by Mr. Narayanan.
Only becanse of the Manager’s interference and force, the
Petitioner has given the appraisal certificate and based on
that certificate, loan was issued to Mr. Narayanan for
Rs.14,000/-; But, at the time of inspection, the Manager
failed to accept his guilt, on the other hand, he forced the
Petitioner to give a confessional letter accepting the fault
in the Petitioner’s name and based on that the Respondent/
Bank remaved the Petitioner from service w.e.f, 7-12-1996.
Since the appraisers are part time employees, they are
entitled to the benefits of rules and regulations and without
following the proper procedure prescribed under law,
service rules and regulations, the Respondent/Management

- has removed the Petitioner from service in a vindictive

manner and therefore, the order passed by the Respondent/
Bank is arbitrary, illegal and against the principles of natural
Jjustice.

9. But, as against this, it is contended on behalf of
the Respondent that Jewel Appraisers are not employees
of the bank, There is no privity of contract between the
bank and panel of Jewel Appraisers. They are coming to
the bank on specified days on which the jewel loan
applications are taken up for consideration. Since they are
giving valuation certificate on certain specific days, the
appraisers are not directly appointed in the bank as such
the rules and regulations of the bank are not applicable to
them and their service is only contract for service and
therefore, the question of holding domestic enquiry against
the Petitioner, who did not belong to regular establishment
of the bank did not and does not arise at all.

10; In these circumstances, the point to be decided
in this case is ‘whether the Petitioner is entitled to the
benefits of rules and regulations of the bank?’ and whether
holding of domestic cnquiry is a must in this case?’

11. Onbehalf of the Petitioner, it is contended that
even in the recent case 2001 I LLJ 345 ALL INDIA
OVERSEAS BANK EMPLOYEES UNION, CHENNAI Vs,
INDUSTRIAL TRIBUNAL CHENNAI AND ANOTHER,
the Madras High Court has held the “the claim of Jewel
Appraisers in bank to be treated as pasg time workers and
therefore, the contcntion of the Respondent that Jewel
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Appraisers are doing ‘contract for service’ and they are
not entitled to the benefits of rules and regulations cannot
“be taken as law.

12. As against this, the learned counsel for the
Respondent argued that even the Supreme Court has held
that Jewel Appraisers are not entitled to the benefits of
Bipartite Settlement and other rules and regulations and
their work is only appraising the gold jewel pledged before
the bank and they are not regular employees.

13. But, on consideration, I find tnere is no point in
the contention of the Respondent/Bank because the High
Court of Madras in the judgement 2001 I1 LL) 345 after
referring the ‘Supreme Court jixigements, has held that ““in
the matter of handling jewel loan, the Jewel Appraiser has
been invested with greater responsibility and the entire

borrowing as well as the retention of jewel in the bank is -

dependent upon the faithful and sincere services of Jewel
Appraisers. In other words, there being no other documents

to verify the genuineness of the gold pledged or the

subsequent retention of it till it is returned back to the
concened borrower at the time of discharge of the liability,
the certificaté issued by the jewel appraiser at every stage
is given greater value and importance without which the
whote transaction wonld be invalid” and further held that
“itistoo late in the day for the bank management to contend
that the claims of jewel appraisers is far fetched or to be
ignored on the footing that there was no contractual
relationship of master and servant between the bank
management and the jewel appraisers or that the nature of
duties performed by jewel appraisers are so very frivolous
or negligible in the consideration of the bank management
50 as not even to consider their claim for treating them on
par with part time employees” and the High Court also held
that *“ Jewel Appraisers are part time employees of the bank”
and affirmed the award of the Industrial Tribunal. In such
circumstances, I find there is no point in the contention of
the réspondent/rank that Jewel Appraisers are not
employees of the bank and the provisions of Bipartite
Settlement, service rles and regulations and the provisions
of Industrial Disputes Act have no application is of no
use.

14, Inview of my above finding that Jewel Appraisers
are part time employees, the next point tobe decided in this
case is “Whether the service of part time employee, namely
the Petitioner in this dispute, has been terminated in a way
known to law?”

15. But, on consideration of the entire evidence in
this case, I find the Respondent/Bank has not followed the
procedures as laid down under Bipartite Settlement and
other provisions of Industrial Disputes Act. No doubt, it
is true that in the inspection conducted during December,
1996 that one packet of jewels pledged by one Mr,
Narayanan contained spurious jewels and Mr. Narayanan
has redeemed the jewel after notice, But, it isthe contention

of the bank that since the Petitioner was appointed as a .
Jewel Appraiser on contract and since the Petitioner with
doubtful integrity and lack of honesty could not be
continued in the panel of jewel appraiser, he was réemoved
from the panel of jewel appraiser on 7-12-96. Even assuming
for an argument sake that the Petitioner is the root cast for
the pledging of spuricus jewels in the bank, he should be
removed from the panel only throngh lawful meansi.e. by
holding a domestic enquiry. But, on the other hand, the
Respondent/Bank has not taken any steps to conduct
domestic enquiry and they alleged that since the Petitioner’s
engagement is only by contract, his contract has been
terminated from 7-12-96.

16. In view of my finding that Jewel Appraisers are
part time employees of the bank, the Respondent/Bank
has to take action under Industrial Disputes Act. Even
though, the Respondent/Bank contended that the Petitioner
and Mr, Narayanan have also given confessional letters, [
find the confessional letters have not been proved before
the domesti¢ enquiry and no charge has been framed
against the part ime employee and in such circumstances,
Ifind the removal of the Petitioner as a jewel loan appraiser
is arbitrary, illegal and against the principles of natural
justice. Therefore, I find this poiminfavmr'ofme Petitioner.
Point No, 2:

The next point to be decided in this case is to what
relief the Petitioner/Workman is entitled?

17.- Inview of my finding that the termination of the
Petitioner from the service of the Respondent is arbitrary,
illegal and against the principles of natural justice, I find
the Petitioner is to be reinstated in service and at the same
time there is no bar on the Respondent/Management to
proceed with the domestic enquiry against the Petitioner

“on the allegation that the Petitioner is responsible for the

spurions jewels pledged in the bank, 1 direct the

Respondent/Bank to reinstate the Petitoner

SriU, Chinnamuthu Asari into service with continuity of

service, Since the Petitioner is alleged to be a part time

employee, he is not entitled to any back wages. No Costs.
18, Thus, the reference is answered accordingly.

Dictated to the P.A,, transcribed and typed by him, corrected and
pronounced by me in the open court on this day the 16th February,
2004.)

K. JAYARAMAN, Presiding Officer
Witnesses Examined :—

For the 1 Party/Workiman ~ © WWI Sri U.Chinnamuthu

Asari
For the [T Party/Management : MW Sri G. Vijayakumar
Documents Marked: —
For the 1 Party/Workman: —
Ex.No.Date  Description

Wl 150597 Xerox copy of the lawyer notice issued
by Petitioner to the Branch Manager. -
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W2 110697 Xerox copy of the reply given by the
bank.

W3 261197 Xerox copy of the letter from Petitioner
to Labour Officer raising industrial
dispute.

W4 190198 Xerox copy of the letter from Petitioner -
to Regional Labour Commissioner

(Central) raising Industrial dispute.

W5 30-06-98 Xerox copy of the reply filed by the
Respondent.

For the Il Party/Management:—

Ex No. Date Description

Ml Nl Xerox copy of the signature of the

Petitioner in letter dated 25-11-96
addressed to Branch Manager.

M2 20-11-96 Xerox copy of the letter from
Mz, Narayanan to Branch Manager of
Respondent/Bank.

M3 25-11-96 Xerox copy of the letter from Petitioner
to Branch Manager of Respondent/
Bank. '

M4 250483 Xeroxcopy ofthe Circular of Respondent
/Barlc Regarding Empanelment of jewel
appraisers.

M5 25-04-97 Xerox copy of the investigation report of
the Bank Officer, Zonal Office.
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[H. TH-12012/142/2002- 3.3 (-1) ]
o AR, Sk Al
New Delhi, the 22nd March, 2004

5.0. 942 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (ID. No. 90/
2002) of the Central Government Industrial Tribunal/
Labour Court, Chennai now as shown inthe Annexure in
the Industrial Dispute between the employers in relation
to the management of State Bank of India and their
workmen, which was received by the Central Government
on 19-03-2004.

[No. L-12012/142/2002-IR (B-D)]
AJAY KUMAR, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
’lRIBUNAIrCUM-IABOURCOURT, CHENNAI

Friday, the 6th February, 2004
PRESENT :
K.JAYARAMAN,
Presiding Officer
INDUSTRIAL DISPUTE NO. 90/2002

(In the matter of the dispute for adjudication under
clause (d) of sub-section (1) and Sub-section 2(A) of
Section 10 of the Industrial Disputes Act, 1947(14 of 1947),
between the management of State Bank of India and their
workmen)

~ I Party/ Workman
AND

The Chief General Manager, II Party/Management
State Bank of India,

Sri A. Harry Rozario

Local Head Office, Chennd)
APPEARANCE:
. For the Workman M/s. Aiyar & Dolia, R Arantigam
& N, Krishanakumar, Advocates.
'Forthe Management: Mr. K S. Sundar & M. Asha Devi,
Advocates. '
AWARD

The Central Government, Ministry of Labour vide
Notification Order No. L-12012/142/2002-IR(B-I) dated
13-09-2002 has referred the following dispute to this
Tribunal for adjudication :—

“Whether the termination of the services of
Shri A. Harry Rozario by order dated 21-6-2001 by
the Management of State Bank of Inida is justified?
If not, what reliefis he entitled 7

2. After the receipt of the reference, it was taken on
file as L. D. No. 90/2002 and notices were issued to both the
parties and both the partics entered appearance through
their advocated and filed their respective Claim Statement
and Counter Statement. '

3. The allegations of the Petitioner Union in the Claim
Statement are breifly as follows:—

The Petitioner was appointed in the respondent bank
service as armed guard from 23-2-90. At the first instance,
he was posted in Udhagamandalam Branch and then
transferred to Jallipaiti branch and subsequently, he was
transferred to Kambalapatti Branch in 1994 and finally to
Avinashi Branch. While so, on 23-12-99 when the Cash
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Officer Sri K. Vairamuthu in Branch Manager's cabin stated
that cash shortage is occurring in the branch frequently
and if the shostage is known to Zonal Office, then the
bank's name and his name will be tarnished and if a letter is
obtained from the petitioner who is not related to cash
department, then his name and bank’s name will be
protected. This, the letter was obtained by
Mr. K. Vairamuthu to protect his interest and bank's inferest.
The Petitioner without knowing the implication and that
too without knowing that the letter will be used against
him has signed in that letter. Subsequently, the Petitioner
was served with show cause notice dated 3 1-3-2000 alleging
that he had stealthily removed six pieces of Rs. 10 notes
on 22-12-99 from the currency note packets in the guise of
helping and stitching the currency note packets; on
23-12-99 he had stealthily removed eighteen pieces of
Rs. 10 notes from the currency note packets in the guise of
helping and stitching the currency note packets; and on
23-5-2000 the Respondent Bank further issued a memo
stating that the Petitioner had steaithily removed 18 pieces
of Rs. 10 notes on 22-12-99 from the currency note packets
in the guise of helping in stitching the currercy note
packets and similarly on23-12-99 he had stealthily removed
six pieces of Rs. 10 notes from the currency note packets
in the guise of helping in stiching the currency note packets.

The Petitioner's explanation was not accepted and an

enquiry was ordered to be conducted. The Enquiry Offices
acted in a biased manner and conducted the enquiry in one
side manner. . The said enquiry is not proper and fair-and
the Enquiry Officer has given a biased finding on
10-01-2001. It is totally perverse and one sided one. Then
the Disciplinary Authority by an order dated 18-01-2001
proposed the punishmeht of discharge from service
without furnishing a copy of the Enquiry Officer's report to
the Petitioner. The Disciplinary Authority failed to follow
the procedure and therefore, the action of the Disciplinary
Authority is illegal and against the law. Without giving an
opportunity to the Petitioner, the Disciplinary Authority
sent aletter dated 8-3-2001 for personal hearing which is
only an empty formality. By and order dated 18-4-2001 he
confirmed the proposed punishment even without
considering the various points raised in the personal hearing
and even without producing the material documents, the
enquiry was conducted in an one sided manner. The Enquiry
Officer even though expressed that the Respondent/
Management could not prove the charges through an eye
witness, but he committed perversity in coming to the
conclusion that Petitioner committed the charges without
there being any evidence. Without examining the material
witnesses, the Enquiry Officer has come to the conclusion
that the charge has been proved. The Enquiry Officer has
failed to see that there is no direct or indirect evidence to
show about the quantum of amount recovered from the
Petitioner and in absence any such evidence, the conclusion
of the Enquiry Officer is perverse and one sided. The
Disciplinary Authority and Appellate Authority also have

1159 GI/O4—11

failed to consider the past unblemished record of service
of the Petitioner. The order of discharge is an extreme one
and capital punishment. Therefore, the enquiry '
proceedings is liable to be set aside by this Tribunal. The
Petitioner has become a victim of circumstances which
forced him to face the punishment of discharge and he was
made as a scapegoat and an innocent man was penalised
for no fault of him. Therefore, he prays that an award may
be passed in his favour.

4. As against this, the Respondent in their Counter
Statement alleged that no doubt thie Petitioners worked in
several branches as arined guard. Since the Petitioner had
imdulged in serious and gross misconducts and such
misconducts were proved in disciplinary enquiry held as
per Bipartite Settlement which provide for a detailed process
for conduating enquiry, resulting the Respondent/Bank in
inposing the punishment of discharge with superanmation
benefits.as would be due otherwise at that stage without
disqualification from futurc employment as per order dated
18-4-2001. The Petitioner while working as anmed guard in

 Kambalapatti branch on 22-12-99 and 23-12-99

misappropriated cash in the guise of helping in stitching
currency note packets. The misapgropriation was located
on 23-12-99 and the Petitioner volunt=sres and admitted
that he had misappropriated the cash ang execiried a letter
dated 23-12-99 giving details about the cash
misappropriated by him. Therefore, the disciplinary enquiry
was conducted and charges were framed against him. Since
the Petitioner executed letter dated 23-12-99 accepting that
he has committed misconducts, the Enquiry Officer has
come to the conclusion that charges framed against him
have been proved. The Enquiry Officer considering all the
materials and documents and the evidence of the
prosecution and the defence witnesses has come to the
conclusion that the charges have been proved. The

Disciplinary Authority, after considering the representation

‘given by the Petitioner, has come to a conclusion and

confirmed the punishment proposed by him earlier. Bven
the appeal preferred by the Petitioner was considercd by
the Appellate Authority independently and confirmed the
punishment given by the Disciplinary Authority. In the
enquiry proceedings, the Petitioner has availed the full
opportunity. The misconduct of tampering with cash and
stealthily removing cash from the note séction/bundieand
concealing the same are serious and grave misconducts

and the Respondent/Bank has lost confidence in the

pllmd!ﬁnij;eﬁonable and lenient and the Petitioner
was not ived of financial benefits, Since the Petitipner
has lost his credibility with the Respondent/Bank, the

Respo lost confidence in the Petitioner and
hence of employer-employee relationship with -
benefits was
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5. The points for my consideration are—

() “Whether the termination of Petition from
service by the Respondent/Management is
justified?”

() “Towhat relief the Petitioner is entitled?”

Point :—

6. In this case, both sides have not examined any
party as a witness. No document is marked on the side of
the Petitioner, while the Respondent/Management has
marked documents as Ex. M1 to M15. The case of the

. Petitioner 1s that the Petitioner who is an Ex-serviceman,

while working as armed guard at Kambalapatti branch of
the Respondent/Bank he has stealthily removed currency
notes in the guise of helping and stitching the currency
note packets and show cause notice was issued to him.
Subsequently in the domestic enquiry he was found guilty
of the charges framed against him and he was given
punishment of discharge for the charges framed against
him and his appeal was also dismissed by the Appellate
Authority. Therefore, the Petitioner has raised an industrial

dispute and as the conciliation ended in failure, the matter -

was referred to this Tribunal for adjudication.

7. The counsel for the Petitioner argued that the
Enquiry Officer based his finding only on the alleged
confessional letter given by the Petitioner. But, in reality,
the confessional letter was obtained by the Cash Officer
Mr. K. Vairamuthu on 23-12-99 to safeguard his interest
and therefore, no reliance can be placed on the confessional
letter alleged to have been given by the Petitioner. On the
other hand, the Enquiry Officer has based his report only
on the confessional letter given by the Petitioner and in his
report, he has clearly stated that there is no material
evidence to prove that the Petitioner has taken money from
the bundle but only because the Petitioner has given the
confessional letter, he has come to the conclusion that the
charges have been proved against the Petitioner. In this
case, the Petitioner has no connection with the cash
department. Further, the oral and documentary evidence
produced by the Respondent/Bank has not proved that he
has got nexus with the charges framed against him. But the
Petitioner has only become avictim of circumstances, which
forced him to face the punishment of discharge. Practically
the Petitioner was made as a scapegoat and only to
safeguard the interest of Mr. K. Vairamuthu, the said letter
was obtained from the Petitioner and used against him. It is
his further argument that even though the confessional
statement was obtained from the Petitioner and even
though two witnesszs have attested, the said confession
letter, the said witnesses who were examined on the side of
the Petitioner have clearly stated that though they have
signed in PX1 namely the confessional letter given by the
Petitioner, they have stated only to safeguard the interest
of the bank’s name and only to safeguard the interest of
Cash Officer Mir. K. Vairamuthu, the said letier was obtained

from the Petitioner and they have signed in the document.
The Enquiry Officer has no other alternative except to say
that the charges framed against the Petitioner have been
proved. On the other hand, he placed reliance on PX1 i.e.
confessional letter and has come to the conclusion that it
was a voluntary one and given a finding that the charges
have been proved, which is illegal and perverse. The learned
counsel for the Petitioner further argued that it is a well
settled law that afier the receipt of the findings from the
Enquiry Officer, the copy of the finding should be furnished
to the delinquent employee and his submission should be
obtained before taking a decision on the proposed
punishment. But, on the other hand, the Disciplinary
Autherity has failed to follow the mandatory procedure
and by not farnishing the copy of documents, the Petitioner
was mostly prejudiced and he was mostly handicapped in

. ‘presenting the case even in personal hearing, since the

report copy was not given to the Petitioner and he wasnot
able to know how he was found guilty of the charges
framed against him and on this short ground alone, the
order passed by the Disciplinary Authority is liable to be
set aside. Again, the counsel for the Petitioner argued that
the Enquiry Officer has held that there is no eye witnessto
the alleged incident, but he has based his finding on the
alleged document, which was not proved before the
enquiry. Therefore, the findings of the Enquiry Officer is
perverse and one sidéd. Even the material documents
namely cutrency note packets pertaining to 22-12-99 and
23-12-99 were not produced before the enquiry and without
seeing all these material documents, the Enquiry Officer
has come to the conclusion against the Petitioner which
shows the perversity committed by him and on top of i,
the Eneiry Officer when especially noted that the Petitioner
has not worked in cash department on 22-12-99 and
23-12-99 and the Messenger alone worked on these days,
he has come to the perverse conclusion that the charges
framed against the Petitioner have been proved. In this
case, the Branch Manager himself has admitted that no
incident of stealing or removal of notes occurred prior to
23-12-99 and in such circumstances, the Enquiry Officer
committed perversity- when he has given the finding that -
even on 22-12-99 the alleged incident took place and in
such circumstances, no reliance can be placed on the
findings of the Enquiry Officer. In this case, he further
argued that there is no direct or indirect evidence to show
about the quantum of amount recovered from the Petitioner
and there was no proof that shortage was recovered from
the Petitioner. But, in spite of no evidence, the Enquiry
Officer gave the perverse finding. Furthermore, his
perversity is clear from the fact that on 23-12-99, which was

. anon-banking day, the cash was stealthily removed by the

Petitioner, who was no connection with the cash
transaction, The finding of the Enquiry Officer is not based
on any evidence and therefore, the order of termination
passed by the Respondent/Management is illegal and is
liable to be set aside.
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8. As against this, the counsel for the Respondent -

argued that the story given by the Petitioner that only to
safeguard the interest of the bank and to safeguard the
interest of Mr. K. Vairamuthu, he has executed the letter
cannot be belicved because when he has no cennection
with cash transaction for what reason, he has executed the
letter under PX1 confessing that he has stealthily removed
the cash from the bundle and further when an armed guard
executed this kind of letter, it should be considered under
what circumstances, he has executed this letter. In this
. case, an armed guard who is a security for the bank has
executed the letter stating that he has stealthily removed
the cash from the bundle, no one can say that he has
executed this letter under coercion or undue influence.

Further, under what circumstances his words can be -

believed. In this case, it is not the case of the Petitioner
that he has executed this confessionat letter under coercion
or undue influence or by forced. Under such criumstances,
there is no doubt that he has stealthily removed the cash
amout from the Bundle and on verification, he has admitied
his guilt and executed this letter. In this case, even though

the Petitioner has stated that he believed the words of Mr..

K. Vairamuthu and he executed this letter the words said to
have been stated by Mr. K. Vairamuthu are only to
safeguard the interest of the bank and to safeguard his
name, he has asked the Petitioner to execute the letter, but
it is rarely to belicve that only because of these words the
Petitioner without knowing the implication has executed
this letter. Learned counsel further argued that anyhow,
the bank has lost confidence in the Petitioner. The Petitioner
was working as armed guard where the confidence on the

Petitioner is a paramount for the success of the banking

business. The effect of continuance of the employment of
such a person like the Petitioner, who has failed in his
conduct was also evident by his act. The risk of the bank in
employing such a person who had patently. done
misconduct and harmed the bank's reputation is evident.
The misconduct committed by the Petitioner-armed guard
has been proved after due enquiry in which the petitioner
has fully participated. Under such circumstances, the order
passed by the p:sc:plmary Authority or Appellate

- Authority cannot be questioned before this Tribugal and
therefore, the Respondent prays that the claim of the
Petitioner is 10 be rejected. _

9. But, again on behalf of the Petitioner, it is
contended that the mandatory procedure has not been
followed in this case and the finding of the Enquiry Officer
is perverse and one sided and no material document has
been produced in the enquiry and even against his own
finding that there is no material evidence, the Enquiry
Officer has expressed his perversity-by stating that the
confessional letter which was not accepted and proved
before him and based on the one sided report, the

Disciplinary Authority has come to the conclusion to .

discharge the Petitioner from service. Under such

circumstances, the impugned order has to be set asidg and
the petitioner is to be reinstated in service. It is his further
argument that the Petitioner is an Ex-serviceman. He served
in Indian Army for nearly sixteen years and retired as Naik
after participating in Bangladesh war during 1971 and Blue
Star operation at Amritsar in 1985 and in sych
circumstances, it is futile to contend that Ex-serviceman
has stealthily removed the currency notes in which he has
no contact or connection at the time of occurrence. -

" 10. Ifind much force in the contention of the learned
counsel for the Petitioner. Though I find that the order
passed by the Disciplinary Authority is not in accordance
with the mandatory provisions, the confidence of the
Respondent/Bank in armed guard is a paramount and
continuance of employment of such a person, who alleged
1o have committed fraud on the bank would be prejudicial |
to the interest of the Bank. Under such circumstances,
though I find that the finding of the Enquiry Officer against
the Petitioner is not valid in law, the Petitioner cannot be
reinstated in his previous job. Under such circumstances,
I find payment of compensation by the Respondent/Bank
to the Petitioner is a justifiable one. It is alleged that the
Petitioner has joined as an armed guard only in the year
1992 and therefore, I find an amount of Rs. 50,000/- (Rupees
Fifty Thousand only) will be a reasonable amount of
compensation instcad of ordering reinstatement of the
Petitioner into service.

11. In view of niy foregoing findings, I direct the
II Party/Management to pay an amount of Rs. 50,000/-
(Rupees Fifty Thousand only) towards compensation to
the Petitioner Sri A. Harry Rozurio within a period of three
months from date of receipt of this Award. No. Costs.

’ -(chtated to the P.A., transcrib=d and typed by him, corrected and

pronounced by me in the open court on this day the 6th February,
2004.)

K. JAYARAMAN, Presiding Officer
Witnesses Examined:—

- Oneither side : None
- Documents Marked:—

For the I Party/ Workman ¢ :Nil
For the II Party/Management
ExNo Date Description
Ml 722000 Xerox copy of the Letter from the
Respondent/ Bank to Petitioner calling
for explanation
M2 31-3-2000 Xerox copy of the chargeshests issued
25-5-2000 to Petitioner
15-4-2000 Xerox copy of the letter from Peutloner
to Disciplinary Authority requesting
time to submit reply. ‘
14722000 Xerox copy of the order appomtmg
Engquiry Officer
14-7-2000 Xerox copy of the letter from Enquiry
-Officer to Delinquent employee

&

S

&
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M6 = 17-10-2000 Xerox copy of the enquiry proceedings. ANNEXURE

M7 10-1-2001 Xerox copy of the enquiry report. BEFORE THE CENTRAL GOVT. INDUSTRIAL

M 1812001 X £ the ord db | ~CUM-LABOURCOURT Al

1-2001 Xerox copy of the order passed by '

Disciplinary Authority proposing Thursday, the 19th February, 2004
punishment, PRESENT:

M9 832001 Xerox copy of the Letter forwarding K.JAYARAMAN, Presiding Officer
enduiry report & Order. INDUSTRIAL DISPUTE No. 87/2002

MI0  23-3-2001 Xerox copy of the letter from petitioner tter of the dispute for adjudication und
to Disciplinary Authority. (In the matter of the dispute for adjudication under

M11  184-2001 Xerox copy of the order of Disciplinary
Authority Imposing punishment of
discharge. '

MI2 1662001 Xerox copy of the letter from Petitioner
to Appellate Authority

MI13  166-2001 Xerox copy of the proceedings of
personal hearing before Appellate

Authority
Mi4  18-1-2001 Xerox copy of the final order of Appellate
Authority
M15 Nil Xerox copy of the service sheet.
% feweht, 22 9, 2004

FT. 3. 943, —3ituitfirn fam sifufrgm, 1947
(1947 1 14) Y w17 ¥ argeor ¥, wdn e et
i fiveden Fam fefirs ¥ i ¥ s Prirewt sk
T wEW ¥ e, orgdy o fifte shefire fowg o
FrawEr st s, 4= ¥ Jue (Ve son
. €1, 87/2002) Y iy Fwed ¥, = Fsta aveR R
19-3~2004 T A g 41

[11 11'1-12012/145/2002—6!1& A (1]

1o 3R, T aafer)
New Delhi, the22nd March, 2004

S.0. 943.—In pursnance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), thie Central
Government hereby publishes the Award 1.D. No. 87/2002
ofthe Cent. Govt. Indus. Tribunal/Labout Court, Chennai
now as shown in the Annexure, inthe industrial dispute
between the employers in relation to the management of
Standard Chartered Grindlays Bank Ltd. and their
workman, which was received by the Central Government
on 19-03-2004.

[No. L-12012/145/2002-IR (B-D)]
AJAY KUMAR, Desk Officer

clause (d) of sub-section 1 and Sub-section 2(A)of Section
10 of the Industrial Disputes Act. 1947(14 of 1947), between
the management of Standard Chartered Grindlays Bank
Ltd. and their workmen)

BETWEEN
I Party/workman
AND

The Area Manager-Employee : I Party/Management
Relations SI,Standard

Sri M. Penchalaiah

Ltd., Chennai
APPEARANCE :
Forthe Workman : M/s. AdrianD. Rozario, Sheela
' D. Rozario & K. Velmurogan,
ForﬂleMﬁxiagunem: M/s, T. S. Gopalan & Co,
Advocates.
AWARD

The Central Government, Ministry of Labour vide
Notification Order No. L-12012/145/2002-IR(B-T)-dated
9-09-2002 has referred the following dispuse to this Tribtnal
foradjudication:
“Whether the termination of the services of Shri M.
Penchalaiah with effect from February, 1997 by the

management of Standard Chartered Grindlays Bank
Ltd. is justified? If not, what relief is he entitled to?”

2. After the receipt of the reference, it was taken on
fil¢ as 1.D. No. 87/2002 and notices were issued to both the
parties and both the parties entered appearance through
their advocates and filed the Claim StatementmldCuunter

Statement respectively.

3. The contention of the Petitioner in the Clai-m'
Statement is briefly as foliows:-

ThePetitioner joined the services of the Respondent/
Management as a worker/messenger on 28-10-95 and he
was posted to its brach in Eldorodo building at

Nungambakkam and worked there. Subsequently, he was
again transferred to main office and worked there till his
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sudden termination in February, 1997. The work discharged
by the Petitioner was no way different from the work
discharged by permanent worker/messenger. The
Respondent/ Management informed the Petitioner that his
service would be regularised in due course. But, however,
he was suddenly terminated in February, 1997. The
termination was a oral one. He received no notice nor was
any enquiry held before his termination. His request for
reinstatement went in futile. The persons who had joined
with the Petitioner are still working. Further fresh
recruitment was also done in the year 1990, Therefore, the

Petitioner has been discriminated against and he hasbeen

denied employment. The termination of the Petitioner is in
contravention to statutory provisions, pnnmples of natural
justice and fair play. Hence, he prays that anaward may be
passed in his favour.

4. As against this the Respondent in its Counter
Statement alleged that only from communication from the
Assistant Labour Commissioner (Central) Chennai, this
Respondent came to.know the contention of the Petitioner.
The said petition was made after four years of the alieged
termination. No record was available for ascertaining
whether the Petitioner was employed in Respondent/
Management or in what capacity his services were utilised
and what was his status. When the enquiry was made with
the officers who were working in Grindlays Bank branch at
Eldorodo building and Rajaji Salai, they vaguely
remembered that the Petitioner was used to be engaged as
a temporary sub-staff whenever any permanent sub-staff
was going on leave, that such engagements were used o
be far and few between and he was not employed in the
services of Grindlays Bank. The Respondent is the

successor of Grindlays Bank, therefore, not in possession

of any documentary evidence as to whether he wasengaged
and as to whether he was employed in the services of the
Grindlays Bank. The Petitioner is to prove that he hasbeen
terminated in February, 1997 by the Respondent. Sincethe
Petitioner was not an employee in the services of ANZ
Grindlays Bank, there is no scope for termination of

employment of the Petitioner. Therefore, the Petitioner

cannot maintain any claim against the Respondent. Herce,
he prays that the petition may be dismissed with costs.

5. In such circumstances the points for my
determination are- '
(i) "Whether the termination of the services of the
Petitioner from February, 1997 by the management
of Respondent is justified 7

@ "To what relief the Petitioner is entitled?"
6. Inthls case, after-several adjournments, the case

was finally posted on 12-1-2004. But, neither the Petitioner .
nor his counsel on record present and there was no reason

for adjourning this case on that date and therefore, the
Petitioner was called absent and set exparte. Therefore,

from the available records and from the proof of affidavit of
the Respondent, this Tribunal is to pass the Award.

7. In the proof of affidavit filed on behalf of the

respondent, one Mr. K. Ronald Devapalan, Head of Case

Unit and Contact Centre has stated that only after the receipt
of notice from Assistant Labour Commissioner(Central),

- Chennai, they came to understand the case of the Petitioner.

After searching the records and made enquiries, whether
the Petitioner was employed by ANZ Grindlays Bank, he
came to know that the Petitioner was not employed by
ANZ Grindiays bank and he was engaged as temporary
sub-staff against leave vacancies of permanent sub-staff.
There was a directive that no sub-staff should be employed
for more than 89 days. He was not an employee of ANZ
Grindlays Bank. The Petitioner alleged that he was not
engaged after February, 1997 but he has made his first

' representation in the year 2001. But, he has not produced

any document to show that he was employed by ANZ
Grindlays Bank. Therefore, the claim of the Petitioner is to
be rejected by this Tribunal.

8. In this case, the Petitioner has not produced any
document to show that he was engaged by ANZ Grindlays
Bank Ltd., since the burden is upon the Petitioner to prove
that he was engaged by the Respondent/Management and-
his engagement was more than 240 days in a calendar year.
It is not proved in this case that the Petitioner was
employed or engaged by the Respondent/ Bank. As such,
I find the allegation of the Petitioner that he was terminated
from service by the Respondent from February, 1997 is not
ture. As such, 1 find this point against the Petitioner.

Poirit No.2:—

The next point to be decided in this case is of what
relif the Petitioner/workman is entitled?

9. In view of my ﬁnding that the contention of the
Petitioner is not true,  find the Petitioner Sri M. Penchalaiah
is not entitled to any relief in this case. No. Costs.

10. The reference is disposed of accordingly.

(Dictated to the P.A, trasscribed and typed by him, corrected and
proncunced by me in the open court on this day the 19th Febmary
2004.)

K. JAYARAMAN, Presiding Officer
. % feweht, 22 W, 2004

w3, 944 —Arfirw foarg sfufrm, 1947
(194791 14) 9 ¥T0 17 % ST H, ¥ SR @R
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7% wHERl ¥ dtm, srqan ° fiide o faag |
¥ e siedifiren srfer, A ¥ dee (Had wem
38/2002) F WHENIE w E, vﬁﬁa—-ﬁwmaﬁ

22-3- 20043%%15311%
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New Delhi, the 22nd March, 2004

S.0. 944 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government' hereby pubtishes the Award Ref. No. 38/
2002 ofthe Cent. Govt. Indus. Tribunal Court, Chennai as
shown i the Annexure, inthe Industrial Dispute between
the employers in refation to the management of Senior
Postmaster, Head Post Otfice and their workmen, which
was received by the Central Government on 22-03-2004.

[No. L-40012/11/97-R (DU)]
IKULDIP RAI VERMA, Desk Officer
ANNEXURE

BEFORE THE CENTRL GOVT. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT CHENNAI

Wednesday, the 1tth February, 2004
PRESENT
K. JAYARAMAN,
Presiding Officer :
INDUSTRIAL DISPUTE NO. 38/2002

(In the matter of the dispute for adjudication under
clause (d) of Sub-section (1} and sub-section 2(A) of
section 10 of the Industrial Disputes Act 1947(14 of 1947),
between the management of Postal Department and their
workmen})

BETWEEN
Sn E. Gancsan -1 Party/ workman
AND
The Senior Post Master, - Il Party/Management
HP.O. Nagercoil
APPEARANCE : __
For the Workman Sni A.S. Ranganathan &
U.Padmanabhan,
Advocates.
For the Management: Mr. C.P. R. Kamaraj, ACGSC
AWARD

The Central Government, Ministry of Labour vide
Notification Order No. L-40012/11/97-IR(DU) dated
27-03-2002 has referred the following dispute to this
Tribunal for adjudication :

“Whether the action of the management of Senior
Postmaster, Hzad Post Office, Nagercoil in
terminating the services of Sri E. Ganesan-we.f.
10-11-1991 is just and legal? If not, to what relief the
workman entitled 107

2. After the receipt of the reference, it was taken on
file as L. No. 38/2002 and notices were issued to both the

parties and both the parties entered through their advocates
and filed their respective Claim Statement and Counter
Statement . _

3. The allegations of the Petitioner Union in the Claim
Statements are briefly as follows :—

The Petitioner was selected and employed as Grade
D postal employee with the Respondent department from
17-5-89. The Petitioner was sponsored candidate from
Employment Exchange for selection and was posted to

- work as postman/grade D on provisional basis by the

Respondent. The Petitioner reported to the department on
25-5-89 as directed and he was allotted grade D work by
the Respondent and he was working as such till his non-
employment. Phe allocation of work to the Petitioner was
at the will and pleasure of the Respondent and on many
days the workman returned home, since the Respondent
did not allocate work to him. The Respondent have given
preference to the EDA (Exira Departmental Agent)
employees and allocate work to them. Even to the arbitrary
and unjustified method adopted by the Respondent the
workman was able to get 250 days of work between
1989-1991. The Petitioner has given a representation that
posting preference or at least equal chance with EDA
employees and this representation was not appreciated
and he did not get any positive action from the Respondent,
but it had its own adverse effect. Therefrom 10-11-91, the
Respondent refused to give any posting and work to the
Petitioner. He was also informed not to report for allocation
of work in future. The Respondent did not give any order
in writing to the said effect. The action of the Respondent
is not only arbitrary but also illegal and it is opposed to
principles of nataral justice and provisions under Industrial
Law. The Petitioner preferred an application under Q. A.
No. 1052/93 before Central Administrative Tribunal and
the Tribunal advised the Petitioner to seek remedy before
the conciliation officerty raising an industrial dispute.
Subsequently, he raised the industrial dispute before the
Regional Labour Commissioner (Central) Chennai but due

‘to non-co-operation of the Respondent, the Petitioner could
- not get any remedy and the Labour Commissioner

submitted his failurc report on 27-1-97. The Government
also refused to refer the dispute by its order dated 3-4-97
for adjudication before the Tribunal. Therefore, the -
Petitioner preferred a Writ Petition before the High Court
of Madras and the High Court had directed the Government
to refer the dispute for adjudication. Hence, this dispute
was referred to this Tribunal. Therefore, the Petitioner prays
that an award may be passcd in his favour.

4. As against this, the Respondent in the Counter
Statément alleged that itis no doubt true that the Petitioner
is a sponsored candidate of Employment Exchang, Nagercoil
to work as an outsider in Nagercoil Head Post Office and
outsider is an individual who is not a regular employee of
the Department of Posts, who could be deployed against
leave vacancies purcly on temporary basis on a day to day
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basis after exhausting the deployment of Extra Departmental
Agents. The EDAs are given priority for the deployment
against the temporary leave vacancies, because they have
the experience and trained to carry on the work of postman/
group D. Further, by virtue of their being ED As, they have
furnished security bonds to cover the risk of handling
valuable postal articles during their course of duty. Even
the EDAs are not departmental employees and they are
part time workers and do not receive any pensionary
benefits. Their pay is a fixed one depending upon the sphere
of duty. Therefore, the contention of the Petitioner in this
case is wrongly placed. The Petitioner has actually
performed 224 days of duty in different days during
1989-91 as per records against 250 days claimed by the
Petitioner. This Respondent has never stopped the
Petitioner, on the other hand, when his contention of
equating himself with EDAs was not materialised, he on
his own volley stopped from reporting to ascertain the
vacancies from 10-11-1991 and as such the contention of
the Petitioner is not correct. The Petitioner after keeping
quite for a period of four years, made the petition before
the Regional Labour Commissioner (Central) seeking for
congciliation of the dispute and to secure employment in
the department. The Ministry of Labour, New Delhi stated
that the Central Government do not consider this case asa
fit case for adjudication inasmuch as the Petitioner was
engaged against temporary leave vacancies of short term
duration and he did not put in 240 days of service within a
period of two years to be eligible for protection under the
Industral Disputes Act and he left the service on his own
and his services were never termiinated by the Respondent/
Management. Hence, the Respondent prays that the claim
of the Petitioner may be dismissed with costs. _

5. In these circumstances, the points for my
determination are—
® “Whether the action of the Respondent/

management in terminating the services of the.

Petitioner w.ef 10-11-91 is just and legal?”
@@ “Towhat relief the Petitioner is entitled?”
Point Ne. 1: ‘

6. Inthis case, the Petitioner has examined himself
as WW1 and marked three documents as Ex. W1 to W3 and
on the side of the Respondent the Senior Postmaster,
Nagercoil Head Post Office was examined as MW1 and
five documents were marked namely Ex. M1 o M5 inwhich
Ex. M4 is series.

7. Onbehalf of the Petitioner, it was contended that
the Petitioner was employed as Group D postal employee
and he was sponsored by the Employment Exchange for
the selection of departmental Group D on provisional basis
by the Respondent and therefore, he has also worked more
than 250 days of work between the years 1989 to 1991 and

the Petitioner s to be regularised in service, but on the

other hand he has been illegally terminated from service
from 10-11-1991 but he has not been issued with notice of
termination. On behalf of the Petitioner reliance was placed
onthedocument Ex. W1 wherein the District Employment
Officer, Nagercoil has sent a communication regarding a
vacancy for group D/postman in the pay of Rs. 750 plus
allowances per mensum with the Head Post Office, Nagercoil
and the interview date has been fixed on 17-4-89. Even
though it is stated that based on his provisional
appointment only for a permanent vacancy, he has been
called for an interview and again reliance was placed on Ex.

‘W2 which is another communication from the Senior

Postmaster, Head Post Office, Nagercoil stating that
interview for the Petitioner is tobe held on 3-5-89at 11 am.

‘The Petitioner also produced Ex. W3 which is a

communication to the candidates sponsored by the

- Employment Exchange stating that the Petitioner is directed

to report before the Senior Postmaster, Nagercoil for the
post of Group D cadre. Relying onall these documents, the
leamned counsel forthe Petitioner argued that the Petitioner
was selected for Group D post, and not on a temporary
basis that too on casual basis. Under such circumstances,
his services is to be regularised and further he has
completed more than 250 days during 1989-91. Under such
circumstances, the termination made by the Respondent is
illegal and opposed to principles of natural Justloe and the
provisions of Industrial Law.

8. But, as against this, the learned counsel for the
Respondent argued that the Petitioner was not selected
for a regular post. Thaugh le has been sponsored by the
Employment Echange, he was called to work as an outsider
in Nagercoil Head Post Office and an outsider is an

" individual, who is not a regular employee of the postal

department and he would be deployed against the leave
vacancy purely on temporary basis/casual basis on a day
to day basis after exhausting the deployment of Extra
Department Agents. Further the ED As, who are appointed
as part time workers and do not receive any pensionary

* benefits and their pay is also a fixed one depending upon

the sphere of duty. The EDAs are given priority for
deployment against the temporary leave vacancies because
they have experience and trained to carry on the work of
postmar/group D. Further, by virtue of their being EDAs,
they have farnished security bonds ta cover the risk of
handling valuable postal articles during their course of
duty. Under such circumstances, the Petitioner cannot get
any preference against the EDAs. Though the Petitioner
has produced Ex. W1 to W3, these are only
communications sent by Emnployment Exchange Office and
also the Senior Post Master, Nagercoil Head Post Office
with regard to his interview. But along with this
communication, particulars with regard to the post hasbeen
clearly stated and in that it is clearly stated that the interview:
is only for-the work as an outsider against the leave
vacancies purely on temporary basis and in such



1770 THE GAZETTE OF INDIA : APRIL 17, 2004/CHAITRA 28, 1926

[Part II—SEc. 3(ii)]

circumstances the Petitioner cannot claim any preference
over the EDAs. It is the further contention of the learned
coursel for the Respondent that the Petitioner has not
actually performed 250 days as alleged by him, but actually
performed only 224 days and the Respondent has produced
documents namely Ex. M4, Xerox copies of salary bills in
respect of the Petitioner. From these documents it is clear
that the Petitioner has worked for only 224 daysi.e. inthe
year 1989 for 22 days; in the year 1990 for 85 days; and in
the vear 1991 for 117 days, totalling to 224 days and
therefore, he cannot claim any benefits under the Industrial
Disputes Act. It is the further contenion of the Respondent
that the Respondent never stopped the petitioner from
engaging him as a temporary service, on the other hand,
when his contention of equating himself with EDAs was
not materialised, he on his own volley stopped from
reporting to the officer concerned to ascertain the vacancies

from: $0-11-91 and therefore, the Petitioner's contention that -

he has been terminated from service with effect from
10-11-91 is not correct. Further, the counsel for the
Respondent placed reliance on the order of Central
Administrative Tribunal dated 18-4-1994 in a smaller matter,
wherein some of the persons who have been selected
{sponsor:d by Employment Exchange) like the Petitioner,
have filed an application to utilise their (Petitioners) services
in the resultant vacancies in preferénce to EDAs, it was
rejected by the Central Administrative Tribunal for various
reasons and even assuming that the Respondent has
terminated the services of the Petitoner on 10-11-91, he has
not laken any steps for more than four years to question
the same and after a long lapse of time, he has raised this
industrizl dispute without any valid reasons.

9. Though, I find some force in this contention, I find
the Respondent cannot question the right of the Petitioner
to raise the dispute because this dispute was raised at the
first instance before the Regional Labour Commissioner
(Central) and on failure of conciliation, the Govt. has not
referred the matter to Tribunal and only after filing the Writ
Petition against the Govt. and only on the direction of the
High Court, the reference was made by the Govt. to this
Tribunat and in such circumstances, the Respondent cannot
question the delay cansed in referring the dispute to this
Tribunal. Any how, in this caee, the point tobe decided is
whether the non-employment of Petitioner is iliegal and
unjustified. Since it is clearly established by the Respondent
that the Petitioner has been taken on temperary/casual
basis to deploy the Pctitioner as an outsider, he cannot
claim any preference over the Extra Departmental Agends,
who are appointzd as temporary part time workers.
Therefore, the contention of the Petitioner that he has
worked more than 256 days between 1989 and 1991 isalso
not true. Under such ¢ircumstances, the contention of the
Pelitioner that he has heen taken as a Group D/Postman on
regular basis is not valid. I think, the Petitioner has taken
advantage of the words mentioned in the intimation card

Ex. W1 and raised this claim against the Respondent/
Management. When the Extra Departmental Agents are
available to work against leave vacancies in the postman
cadre, 1 think, they cannot utilise the additional casual
labourers for that post. Therefore, I find this point against
the Petitioner.

Point No. 2 :—

The next point to be decided in this case is to what
relief the Petitioner is entitled?

10. In view of my finding that the action of the
Respondent/Management in terminating the services of
Petitioner Sti. E. Ganesan is legal, I fiid the Petitioner is not
entitled to any relief, as claimed by him.

11. The refercnce is answered accordingly.

(Dictated to the P.A.. transcribed and typed by him,
corrected and pronounced by me in the open court on this

- day the 11th February, 2004.).

] K. JAYARAMAN., Presiding Officer
Witnesses Examined :—

For the I Party/Workman ~ : WW1 Sri E..Ganesan

_ For the 11 Party/Management : MW1 Sri H. Nambi.

Documents Marked: —
For the 1 Party/Workman: —
ExNo. Date

Wl 1HM4-89  Original call letter for interview on
17-4-89 Reecived by the Petitioner from
Employment Exchange.

Description

W2 254489  Xcrox copy of the letter from Respondent
' 1o the Pelitioner to attend the intervicw
on 17-4-89.

Xerox copy of the plione message daled
15-5-91. Regarding the Petitioner’s
appointient,

W3 nNl-

For the 11 Party/Management.—

Ex No. Date Description

M1 23-12493 Xecrox copy of the circular issucd by
Respondent.

M2 180494 Xcrox copy of the order of Cenlral
Administrative Tribunal.

M3 Nl Xerox copy of the services particulars
of Petitioner. Asan outsider from 198Y
to 1991

M4 Series Nil ~ Certified copics of salary bills for 212

days.

M5 03-04-97  Letter from the Ministry of Labour to |
‘ Party & 1 Party giving rcasons for non-
referring of dispute for adjudication.
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New Delhi, the 22nd March, 2004

8.0. 945.—In pursnance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.
22/2003) of the Central Government Industrial Tribunal/
Labour Court, Chennai now as shown in the Annexure in
the Industrial Dispute between the employers in relation
to the management of General Manager, Telecom and their
workman, which was received by the Central Government
on 22-3-2004,

[No. L-40012/138/2002-IR (DU)]
KULDIP RAI VERMA, Desk Officer
ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, CHENNAI
Monday, the 9th February, 2004
Present : K. JAYARAMAN, Presiding Officer
INDUSTRIAL DISPUTE NO. 22/2003

(In the matter of the dispute for adjudication under clause
(d) of Sub-section (1) and Sub-section 2(A) of Section 10
of the Industrial Disputes Act, 1947(14 of 1947), between
the Management of O/o. General Manager Telecom, and
their workmen).

BETWEEN
SriA. Ponnusamy ~ : IParty/Workman
AND
1. The SubDivisional ; IIParty/Management
Engineer(Telegraphs),
Ofo. General Manager
Telecom, Vinxthumagar,
2. The General Manager,
Telecommunications,
Virudhunagar,
Appearances : |
For the Workman 8ni 8. Vaidyanathan,
' Advocate.

1168 Gl/04—12

M/s. Santharam Natarajan
G. Vijayakumar & J. Yizvara_]
Shekar, Advocates

AWARD-
The Central Government, Ministry of Labour vide

For the Management

£

~ Notification Order No. L-40012/138/2002-IR (DU) dated

14-11-2002 has referred the following dispute to this
Tribunal for adjudication - —

“Whether the action of the management of General
Manager, Telecom in terminating the services of Sri
A Ponnusamy w.e.f, 7-9-99, part time casual labourer
is just and legal? If not, the relief entitled to the
workman?”’

2. After the receipt of the reference, it was taken on
file as 1.D. No. 22/2003.and notices were issued to both the
parties and both the parties entered through their
advocates and filed their respective Claim Statement and
Counter Statement. .

3. The aliegations of the Petitioner Union in the
Claim Statement are briefly as follows :—

The Petitioner was employed as messenger in tele-
graph office at Rajapalayam. He was asked 1 do the work
of Water Carrier -cum-office boy during day 2nr --ight shift.
He joined the service on 1-4-94. Since he «: . not con- -
firmed he made representation to the Telecom District
Manager, Virudhunagar and General Manager,
Virudhumagar. Since his regularisation was not acceded to,
he filed O.A. No. 725/99 before Central Administrative
Tribunal, Madras Bench. The Tribunal passed an order on
9-8-99 directing the Respondents to pass orders on merits
on the representation dated 11-12-99 within the period of
eight weeks from the date of receipt of the order. On 31-12-99
the General Manager, Telecommunication, rejected the
Petitioner’s representation on the ground that he was not
at all employed in D T.O. Rajapalayam and inthe meantime,
after the receipt of the order of Central Administrative Tri-.
bunal, Madras, the Respondent denied employment w.e.f.
7-9-99, The action of the Respondent in terminating the

 services of the Petitioner is violative of principles of nate-

ral justice and arbitrary. He was terminated only becanss,

he placed a demand for regularisation and approache the
Central Administrative Tribunal. The Pesitioner has com-

. pleted 240 days of continuous service in a period of 12
calendar meaths preceding thedete of his termination, He
. has.completed 480.days of continuous service in a period

of 24 calendassmonths as suck the-Patitioner is deemed to

‘have attained permanent staus asper Tamil Nadu Indus-

trial Establishment (Confersent of Permanent Status to
Workman) Act, 1981, Further, ths Respondents were not
complied with the provisions of Section 25F of the Indus-
trial Disputes Act.Thé Respondent instead of actingasa -
model emplayer has. a&)pwdf_m:‘ labcut practice and
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ation officer in his failure report had stated that the Peti-
tioner had completed 245 days, on perusal of the reeords
of the Respondent. The BSNL namely the Respondent is
an Industry. The post in which the petitioner was working
isa sanctioned post and the work is of perennial in nature.
Hence, the Petitioner prays that an Award may be passed
in his favour.

4. As against this, the Respondent in its Counter
Statement alleged that the Department of Posts & Tele-
graphs is not an industry and in view of the same, this
Hon’ble Tribunal has nojurisdiction to entertain the claim
of the Petitioner. The Petitioner has approached the Cen-
tral Administrative Tribunal for his grievance and obtained
a direction and the Respondent has passed appropriate
orders on 31-12-99 on merits. Hence, it is not open to him
to challenge the orders already passed by the Respon-
dent in any other legal competent forum other than Ad-
ministrative Tribunal. The Petitioner has unlawfully tam-
pered with the records from office of the Respondents
and for his unlawful act, when it was decided to initiate
criminal proceedings against him, he has come out with a
false story through this petition. The Government of India
lhas issued orders that their employees are governed by
statutory regulations and hence they would not come
under the purview of Industrial Disputes Act. The Peti-
tioner has-worked with several intervals in at least four
offices contempcraneously in different cadre of service.
The Respondents can ably falsify the statement asto num-
ber of working days and hours claimed by him. The provi-
sions of Industrial Disputes Act nor the Tamil Nadu In-
dustrial Establishment (Conferment of Permanent Status
to Workman) Act, 1981 are supportive to the Petitioner’s
case. Hence, the Respondent prays that claim of the Peti-
tioner may be dismissed with costs.

5. Again, the Petitioner has filed a reply statement, .

wherein he has alleged that the Petitioner has completed
the required nummber of services tobe made permanent as
early as 16-9-99 and as per DoT No. 269-13/99-STN Il
dated 16-9-99 the Petitoner is deemed to have attained the

status to full time Casual Labour as the said circular was -

given benefits retrospectively, Even in 1997 8 SCC 767
BSNL case, it is clearly established that BSNL is an industry.
Since there was no adverse order against Central
Administrative Tribunal judgement, there is no need for
the Petitoner to challenge the order passed in O.A. Further,
since the Central Administrative Tribunal has no power
to take evidence, the only option for the Petitioner was to
raise a dispute before this Tribunal. It is false to contend
that this petitioner has tampered with records of the
Respondent. Hence, he prays to allow his claim as prayed
for. .

- 6. In these circumstances, the points for my
determination ar .—

@ “Whether this Tribunal has jurisdiction to
enteriain the claim of the Petitoner?’

(i) “Whether the action of the management of
Telecom in terminating the services of the
Petitioner isjust and legal?”

(i) “To what relief the Petitoner is entitled?”
Point No. 1:—

7.. In this case, even though the Respondent has
taken the plea that this Tribunal has no jurisdiction to
entertain the case, as the BSNL is not an Industry, the
learned counsel for the Respondent has not argued this
point. However, in 1997 8 SCC 767 GENERAL MANAGER,
TELECOM Vs, SRINIVASA RAQ, the THREE members
Bench of the Supreme Court has held that “the dominant
nature test for deciding whether the establishment is an
industry or not is summarised in para 143 of the judgment
of Justice Krishna Iyer in Bangalore Watet Supply case. It
is not rightly disputed that according to this test the
Telecommunication Department of the Union of India is
an industry within that definition because, it is engaged in
commercial activities and the department is not engaged
in discharging any of the sovereign functions of the State”
and therefore, the fact that Telecom Department is an
industry under the Industrial Disputes Act, 1947 cannot
be disputed at this stage.

Point No. 2 :—

8. The Petitioner alleged that he was working in
the Telecom Department from 1-4-94 and he was working
on daily wage basis. Since the Telecom Department has
not regularised his services. he hasfiled thie O.A. No. 725/
99 before the Central Administrative Tribunal and the
Tribunal passed an order on 9-8-99 directing the
Respondent to pass orders an merits on the representation
of the Petitioner. Enraged by this, the Telecom Department
has terminated the Petitioner from service w.e.f. 7-9-99
and also rejected hisclaim on the ground that he was not
employed in DTO, Rajapalayam. He was engaged by the
Telecom Department, Virudhunagar from 1-9-94 is
effectively proved by the receipts produced by him.

9, The counsel for the Petitioner argued that the
document Ex. W20 has clearly established that the
Petitioner has worked more than 240 days in a continuous
period of twelve calendar months and worked for 480
days in a continuous period of 24 calendar months and
therefore as per Tamil Nadu Industrial Establishment
(Conferment of Permanent Status to Workman) Act, 1981,
the services of the Petitioner should be regularised and
he should be made permanent. He also relied on the
ruling reported in ANDHRA BANK, SALEM Vs.
INSPECTOR OF LABOUR AND ANOTHER, wherein the
Madras High Court has clearly stated that “for the purpose
of Tamil Nadu Industrial Establishment (Conferment of
Permanent Status to Workman) Act, 1981 the definition of

" an establishment as defined in Shops Act had also been

borrowed and not the other provisions of Shops Act. In
such a situation, once an establishment falls within the
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definition of establishment under clause (¢} of Sub-section
(3) of Section 3 of Permanent Status Act, it goes without
saying that the provisions of the said Act are applicable
in construing the conferment of permanent status to any
workman, who fulfils the criteria as 1aid down under Sub-
section (1) of Section 3 thereof, in the sense of completion
of continuous service for a period of 480 days in a period
of 24 calendar months notwithstanding anything
contained in any other law for the time being in force,
unless and until the Govt., invoking its power under
section 9 of the Permanent Status Act exempts
conditionally or unconditionally any employer or class of
employers or any industrial establishment or class of
industrial establishments from the provisions thereof.
Therefore, provisions of clause (c) sub-section (1) of
Section 4 of Shops Act exempting establishments in Central
and State Governments is of no consequence.” He further
argued that the Respondent has not obtained any
exemption from the said Act. It is applicable to the same
and therefore, it cannot be said that Tamil Nadu Industrial
Establishment (conferment of Permanent Status to
Workman) Act, 1981, is not applicable to the Respondent.
On behalf of the Petitioner, it is further argued that the
Petitioner was given five hours regular work and though
he has no documents in support of his contention, the
Respondent’s documents itself will prove that he has
worked more than five hours and total hours per day was
not less than ten hours and for over time work, he was
paid and his signature was obtained in ACG 17 Receipts
and the copy of the same is marked as Ex. W20. Therefore,
it cannot be said that the Petitioner is not employed by
Telegraph Department nor can say that he has not worked
more than 240 days. Even before the conciliation officer,
after verifying the records, he has clearly stated that the
Petitioner has completed 245 days in a continucus period
of twelve calendar months.

10. As against this, the counsel for the Respondent
argued that with the help of somebody the petitioner has
stealthily removed the vouchers relating to him and he
contended that he has completed 240 days but on the
other hand, on enquiry it is clear that the Petitioner has
worked with several intervals in at least four office premises
contemporaneously in different cadre of service and thus,
he claimed that he has worked more than 240 days in 12
calendar months. But actually, he has not worked like that.

11. But, on consideration, I think the claim of the
Respondent is not true and it is clear from the records
produced by the Petitioner that the Petitioner has
completed 240 days and as per the Circular DoT No. 269-
13/99-STN-II dated 16-9-99, the Petitioner is to be
regularised in service and he should be made permanent.
As such, I find there is no point in the contenttion of the
Respondent that the Petitioner has not completed 240 days
in a continuous period of twelve calendar months.
Therefore, I find this point in favour of the Petitioner.

Point Neo. 3 :—

The next point to be decided in this case is to what
relief the Petitioner is entitled?

12. In view of the foregoing findings, I find the
Petitioner Sri A. Ponnunsamy is entitled to the relief as
claimed for by him. But, in this case, the Petitioner has
been terminated from service w.e.f. 07-09-1999, therefore, 1
find the Petitioner Sri A, Ponnusamy is entitled to only
half of the back wages. Therefore, the Respondent/
Management is direct to reinstate the Petitioner Sri A.
Ponnusamy into service with half back wages, contimity
of service and other attendant benefits with effect from
the date of termination. In these circumstances, there will
be no order as to costs.

13. The reference is answered accordingly.

(Dictated to the P.A. transcribed and typed by him,
corrected and pronounced by me in the open court on
tlus day the 9th February, 2004).

K. JAYARAMAN, Presiding Officer
Witnesses Examined :—
For the I Party/Workman : WWI1SrH A Ponnuchamy
For the 11 Party/Management : None
Documents Marked :—
For the 1 Party/Workman
Ex No. Date
Wi 08-06-92

Description
Xerox copy of the order of Central
Administrative Tribunal.

Xerox copy of the circular issued

by Respondent Regarding

conferment of temporary status
<to Casual mazdoors.

Xerox copy of the representation
submitted by Petitioner to District
Manager, Telecom.

W2 06-08-92

W3 110199

Xerox copy of the representation
submitted by Petitioner to General
- Manager, Felecom,

w4 Nil

W5 Nl - Xerox copy of the representation
submitted by Petitioner to General

Manager, Telecom.
Xerox copy of the order of Central
Administrative Tribunal.

Xerox copy of the 2 A petition filed
by Petitioner.

W6  09-08-99
W7 241299

W8 Nil Xerox copy of the written

statement of Respondent.

w9 Nl Xerox copy of the additional
Counter Statment Filed by

Respondent.
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W10 Nt Xerox copy of the 2nd additional
Counter Statement Filed by

Respondent.

Xerox copy of the 3rd additional
Counter Statement Filed by
Respondent.

Wil Nl

w12 Ml Xerox copy of the counter filed
by Petitioner to written brief

submitted by Respondent.

Xerox copy of the 2nd counfer
filed by Petitoner to written brief
submitted by Respondent.

Xerox copy of the letter of General
Manager to Petitioner, -

Xerox copy of the circular issued
by Assistant Directorate General,
Deptt. of Telecom Service, New
Delhi regarding regularisation of
Casual Labour. ,

Xerox copy of the circular issued
by Chief General Manager,

Chennai to all- SSA heads
regarding regularisation of

W13 Nl

Wwi4  31-1299

W15 29-09-2000

wil6  10-10-2000

Casual Labour.

W17 13052002  Xerox copy of the failure of
conciliation report.

W18  26-02-2002  Xerox copy of the letter from
Chief General Manager to General
Manager, BSNL.

W19 N Xerox copy of the list of
reguiarisation of Casual Labour.

W20 N Xetux copy of the ACG 17 reccipis.

W21 160999 Xerox copy of the circular of DoT.

For the II Party/Management :—Nil
7% fewetl, 22 i, 2004

. A 946, —FHrefier far sfufam, 1947 (1947
W 14) FY UR 17 F AT H, FHEHE WHER TEE R
I EIH % FEYGT & e e SR ST FHe ®
e, sty o fafde sfeifme fram & 33y wen sirdifier
ST =18 % o (HeM A 147/2001) W S
T &, S T TEERE 22-3-2004 WG FIA A

[E. U&. 42011/7/99-3ME.31R. (.3,)]
Forira 3 i, Eew arfirert
New Delhi, the 22nd March, 2004 '

8.0, 946.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.

IR S IR L (I L N T U B T e IR R T |

147/2001) of the Central Government Industrial Tribunal/
Labour Court, Chennai now as shown in the Annexure in
the Industrial Dispute between the employers in relation
to the management of Madras Atomic Power Station and
their workman, which was received by the Central
Government on 22-3-2004.

[No.L~42011/7/99-IR (DU))
KULDIP RAI VERMA, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
" TRIBUNAL-CUM-LABOUR COURT, CHENNAI

Friday, the 13th February, 2004
Present : K. JAYARAMAN, Presiding Officer

INDUSTRIAL DISPUTE NO. 147/2001
(Tamil Nadu State Industrial Tribunal I.D. No. 143/99)

(In the matter of the dispute for adjudication under clause
(d) of sub-section (1) and sub-section 2(A) of Section 10
of the Industrial Disputes Act, 1947 (13 of 1947), between
the Management of Madras Atomic Power Station and

their workmen)
| BETWEEN
The General Secretary - .. I Party/Claimant
Tamil Nadn Atomic Power *
Employees’ Union
Kalpakkam.
And
- The Station Director, ...II Party Management
Madras Atomic Power
Station, Kalpakkam
Appearance:
For the Claimant Ms. D, Hariparanthaman,
V. Ajoy Khose &
‘ P. Vijendran, Advocates,
For the Management Sri T, Ravikumar, ASGC.
’ AWARD

The Central Government, Ministry of Labour vide
Notification No. L-42011/7/99/IR(DU) dated 26-07-1999 has

‘earlier referred this industrial dispute to Tamit Nadu State

Industrial Tribunal for adjudication. The Tamil Nadu State
Industrial Tribunal has taken the same on its file as 1.D.
No. 143/99 and after the constitution of this Central Govt.
Industrial Tribunal-com-Labour Court, the said industrial
dispute was transferred to this Tribunal and after getting
the records of this dispute, it was takernion file as 1.D. No.
147/2001. The dispute referred by the Govt. in the Schadule

is hereunder :— '

“Whether the action of the management of Madras
Atomic Power Station in withdrawing the practice
of granting Rice Loan to their workmen is legal and
Jjustified? If not, to what relief they are entitled?”

B D T S S L

4wt At L 3 1M e & R s o kT
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2. After the reference was taken on file, notices.
were issued to both sides and both sides have filed the
Claim Statement and Counter Statement respectively.

management will sanction necessary amount to Co-
operative Society as loan and with that loan amount.
Co-operative Society will directly procure rice

3. The contention of the Petitioner in the Claim

Statement is briefly as follows :—

They I Party/Union representing all the workmen
employed in the II Party/Management belonging
to non-gazetted category . The I1 Party/Management
power station was initially under the control of the
Central Govt. and it was functioning under the
Department of Atomic Energy, Bombay. The Madras
Atomic Power Station commenced power generation
operation from 1983, Earlier it was functioning asa
project. In 1987 it was registered and incorporated a
company under Companies Act in the name of

Nuclear Power Corporation of Indialtd. Afterthe -

incorporation of the said company, all the five
power stations including the II Party/Management
and the three power projects which were originally
functioning under the control of the Department of
Atomic Energy were transferred and  vested with
the newly formed Nugclear Power Corporation of India
Ltd. The workmen were absorbed as employees of
respective units of NPCIL with same conditions of
service and continnity of service. Since all the power
stations incliding the 11 Party/Management and
power projects are situated in isolated and remote
arcas far away from cities and towns, various basic
and civil amenities are not available and also
lacking. Further they were not able to get goods
with good quality and they have to pay exorbitant
price. Therefore, the workmen wilt have to spend
more if they purchase goods at Kalpakkam namely
the Il Party/Managemeng’s place. In order to

overcome this costly affairs, the Respondent created -

a Co-operative Society for the supply of essential
commodities and other household items to the
workmen of the I Party/Management at an affordable
fair and reasonable price. Since the rice is the most
vital one among the essential commodities required
for every workmen and their family members and
since the workmen were not able to purhcase goods
and fine quality rice and since they had to pay very
high and exorbitant price, if they had to purchase
rice from open market which was not affordable,
about 25 years back, the tssue was taken up by the
Union and after a prolonged efforts, the then Project
Engincer agreed to formulate a scheme in this regard
and rice loan scheme was framed with the
concurrence of both the partics. As per the scheme,

If Party/Management will sanction necessary

_amount for procurement of rice te the socicty. The
society will collect requirements of rice from each

workman and total requirement of rice will be -

informed to the Respondent/Management and the

without any intermediary. Thus, the workman will
be able to get good quality of rice at a fair and
reasonable price. After procurement rice will be
directly supplied to workmen and the management
will recover the amount from the monthly salary of
workmen in ten easy instalments. The management
will also collect simple interested fixed fromtime to _
time and there was no financial loss to the
management, since the workmen will repay the said
amount with interest. The rice loan scheme is
implemented strictly and it was in practice for more

- than two decades, it has become service condition

of the workmen and it has form part of the wages
and it is a long and continuous custom, privilege
enjoyed by the workmen. As usual the I Party Union
by letter dated 12-2-98 made a request for
sanctioning rice loan but instead of sanctioning rice
loan as requested by Union, the [1 Party/Management
put an unusual and unfair condition to the union
and demanded the Union to give anundertaking to
the effect that it was the last time loan being granted
and they would not demand for future loan. Even
afier several requests in writing that the rice loan
should be given without any condition, the
management has refused to sanction the said loan
without any condition. Therefore, the Union has
raised an industrial dispute and the same was
referred to this Tribunat for adjudication. Since the
rice loan scheme was introduced for the welfare
of the workmen taking into account the lack
of basic and civil amenities at Kalpakkam, the

I Party/Management is not justified in withdrawing

the rice loan. The scheme is in vogue and practice
continnously without any break for more than two
decades. Therefore, before alterting or withdrawing
the rice Joan scheme, the 1T Party/Management
ought to have given notice as contemplated under
section 9 A of the Industnial Disputes Act, 1947.

-Since no such notice was issued before refusing o

grant loan, the action of the management is violative
of provisions under Section 9 A of the Industrial
Disputes Act, 1947. Since the workmen were getting
rice through loan facility, it is part of their wages as
defined under section 2(rr) of the Industrial Disputes
Act and therefore, rice loan scheme supplied at
concessional rates cannot be withdrawn without any
notice as contemplated under section 9A of the

- Industrial Disputes Act. Further, it is a custont and

privilegeenjoyed by the workmen which are covered
under item 8 of the 4th Schedule to the Industrial
Disputes Act. Thercfore, withdrawal of such custom,
priviloge and usage that too to the detriment of
workmen without any netice is illegal and arbitrary.
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Therefore, the rice loan scheme which is a condition
of service cannot be withdrawn in the manner not
known to aw. Further, it is only a loan and not an
expenditure to the II Party/Management. There is
no financial loss to the II Party/Management. On
the other hand, the management is making profits
out of it. Therefore, there is no difficulty for the
management to sanction such an amount for rice
loan. Therefore, withdrawing rice loan scheme is
unfair and unreasonable. Therefore, the Petitioner
Union prays that an award may be passed in their
favour.

4. Asagainst this, the Respondent in the Counter
Statement alleged that no doubt it is true that Nuclear
Power Corporation of India Ltd, has been formed by
amending the provisions of Atomic Energy Act and all
the employeas who were in Nuclear Power Board were
transferred to Nuclear Power Corporation of India Ltd.
based on the package of offer of absorption given to them.
With regard to extending of facility of rice loan, nomention
is made in the offer of appointment in the service conditions
of employees. They having accepted the service
conditions, the employees cannot say that it is arbitrary
and bad. Nuclear Power Corporation of India Ltd. have
been providing the facilities namely housing facility with
protected watery supply and nominal rent, very good
sanitary arrangements and electrical fittings, free transport
facility from township to place of work and back, free
electricity up to certain units and beyond at a nominal rate,
canteen subsidy, uniform for every year, towels for every
two years, shoes for every two years, soaps for every
month, undergarments for every six months, canvas shoes
and other facilities. In addition to the above, Nuclear Power
Corporation of India Ltd. have implemented lot of welfare
schemes for its employees. The allegation that no facility
of shops and markets to meet the day to day basic
requirements of workinen are available in Kalpakkam is
totally incorrect and faise because the employees Co-
operative Society is running its shopping centre and also
milk booths where the commodities are sold at very
competitive price and in addition, other shops are available
in the township. When there was a scarcity of rice supply
in Tamil Nadu, in order to mitigate the problems of
Kalpakkam community, the then Chief Engineer had
arranged for supply of rice from Nellore of Andhra Pradesh.
The arrangement was followed on year to year basis on the
proposal sent by unit concerned and on receipt of approval
from Department of Atomic Energy. This has not been
included as a welfare measure in any of the service
conditions issued to employees. There is no scheme notified
either by DAE or NPCIL for grant of loan for purchase of
rice to employees of NPCIL. The grant of loan only toco-
operative society for procurement of rice was reviewed
and based on the availability of funds either the DAE or
NPCIL was sanctioning the loan to co- operative society .

Due to change in policy by the Ministry, funds were not
allotted for grant of loan to co-operative society. As the
rice loan was done only on year to year basis grant of loan
of supply/purchase of rice is not at all in vogue in any of
the power stations in NPCIL or any other units of DAE.
The earlier practice of grant to loan on year to year basis is
not a part of service condition. Since it was difficult for
Nuclear Power Corporation of India Ltd. to mobilise funds
exclusively for grant of rice loan and since such kind of
facility was not extended to other units of Nuclear Power
Corporation of India Ltd. taking into consideration, the
request given by the Union, the Respondent/Management
agreed to sanction loan to the Co-coperative Society as a
one time measure for the year 1998 with a stipulation that
no loan would be sanctioned in the years to come. Further,
it is not correct to contend that the policy adopted with
respect to [GCAR & Madras Atomic Power Station cannot
be compared due to the reason that as far as the centralised
policies are concerned they are similar in nature. It is the
management to decide 1o grant loan to the Co-operative
Society subject to availability of funds and this cannot be
claimed asa matter of right by the I Party Union and further
the employees who are working in NPCIL are being
compensated for any raise in prices of essential
commodities in the form of dearness allowance from time
to time. At no point of time, the loan was sanctioned to the
individual employees working in Nuclear Power Corporation
of India Ltd. but the loan was sanctioned only to Co-
operative Society. There is no permanent arrangement or
scheme notified by the Nuclear Power Corporation of India
Ltd. in this regard. It is only a extra temporary facility
exclusively extended to Madras Atomic Power Station
employees which was not extended to any other power
stations working under the control of Nuclear Power
Corporation of India Ltd. The contention of [ Party that
facility was withdrawn is totally incorrect in view of the
fact that scheme is still in vogue by Ioan facility extended
by Department of Atomic Energy employees Co-operative
Society. Hence, the Respondent prays that the claim may
be dismissed with costs.

5. In the above circumstances, the points to be
decided in this case are as follows :-

" (i) “Whether the action of the II Party/Management
in withdrawing the practice of granting Rice Loan to
their workmen is legal and justified?”

(ii) “To what relief the Petitioner Union is entitled?”
Point No. 1

6. In this case, on the side of the Petitoner Union, the
President of the I Party/Union was examined as WW 1 and
on their side 24 documents wre marked as Ex. W1to W 24.
On the side of the I Party/Management one Sti T. V. George,
Senior Manager (P & IR) Madras Atomic Power Station,
Kalpakkam was examined as MW1 and 14 documents were
marked as Ex M1 te M14,
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7. In this case, it is admitted that from the year 1978
i.e. nearly 25 years, the II Party/Management and before
thisthe Department of Atomic Energy has sanctioned loan
to the Co-operative Society for the supply of rice and
recovery was effected with the interest from the employees
who were working in the IT Party/Management. According
to the Petitioner, the said scheme has become condition of
service of the workmen and it is for part of wages and it is
also a long custom and privilege enjoing by the workmen
and therefore, before altering or withdrawing the said rice
loan scheme, the [T Party/Management ought to have given
notice as contemplated under Section 9A of Industrial
Disputes Act, 1947 and since no such notice was issued
before refusing to grant rice loan, the action of the

Respondent/Management is illegal and violative of

provisions of Section 9A of the Act.

8. But, on the side of the Respondent, it was
contended that no doubt the rice loan was given to society,
but it is only on year to year basis, on the proposal sent by
the Unit concerned, but this has not been included as a
welfare measure in any of the service conditions issued to
employees. Further, there is no scheme notified either by
the Department of Atomic Energy or Nuclear Power
Corporation of India Ltd. for grant of 1oan for purchase of
rice to employees of Nuclear Power Corporation of India
Lid. At no time, Nuclear Power Corporation of India Ltd.
has sanctioned loan to individual employees and this grant
of loan given to Co-operative Society for procurement of
rice was reviewed every year and based on the availability
of funds either Department of Atomic Energy or Nuclear
Power Corporation of India Ltd. was sactioning the loan
to Co-operative Society and therefore, the Petitioner Union
cannot claim this as a matter of right or claim that before
withdrawing the same, notice under Section 9A is to be
given. ‘

9. The learned counsel for the Respondent argued
that in all the correspondence filed by the Petitioner, the
loan was sanctioned only to Co-operative Society and not
to individual employees, though the loan amount has been
recovered from the employees salary on instalments. It
was kept in a scparate account and therefore, it cannot be
said that the loan amount is part of their wages as defined

under Section 2(rr) of the Industrial Disputes Act and .

supply of rice at concessional rates and further 1t is
contended on behalf of the respondent that even
withdrawing this loan to Co-operative Society will not affect
the interest of the employees because even to-day the Co-

operative Society is giving loan to the employees for -

purchase of essential commodities and therefore, there is
10 question of denial of facility which was given to them
in the form of rice loan.

10. But, on the other hand, the learned counsel for
the Petitioner argued that even in the letter dated 21-4-98
Ex. W1, the IT Party/Management has addressed a letter to
the I Party Union and not to the Co-operative Society.
Further, this scheme was practiced by both the parties for

more than two decades and it is a long continued usage
and it becomes a custom and privilege enjoyed by the

" workmen which are covered under item 8 of IV Schedule to

Industrial Disputes Act and therefore, withdrawal of such
custom, privilege and usage that too to the detriment of
the workmen is illegal and arbitrary. The learned counsel
for the Petitioner relied on the detisions reported in—

1.1972 2 SCC383 TATA IRON & STEEL CO.LTD.
Vs. WORKMEN AND OTHERS ;

2.1976 1 SCC 63 MANAGEMENT OF INDIAN OIL
CORPORATIONLTD. Vs. ITS WORKMEN,;

, 3.1994 6 SCC 348 CALCUTTA ELECTRIC SUPPLY
CORPORATION LTD. Vs. CALCUTTA ELECTRIC SUPPLY
WORKERS’ UNION & ORS; '

. 4.2001 1 LLN 468 TAMIL NADU ATOMIC POWER.
EMPLOYEES UNION Vs. NUCLEAR POWER
CORPORATION (represented by its Station Director)
Madras Atomic Power Station.

In the first case, M/s. Tata Iron & Steel Co. Ltd.,
which owas six collieries have decided to change the weekly
rest days in the collieries. In a dispute raised by the
workmen, the management contended that there was no

- change in conditions of service applicable to workmen in

respect of item falling under 4th Schedule hence there need
not be any notice under Section 9A of the Industrial
Disputes Act. The, notice contemplated by Section 9A
was necessary which admittedly was not given by the
management that change in new schedule of rest days was
not according to law. In that the Supreme Court has held
that “it appears to us that entries dealing with hours of
work and rest intervals and leave with wages and holidays
are wide enough fo cover the case of illegal strikes and
rest days. Indeed entry No.8 dealing with withdrawal of
customary concession or privilege or change in usage is
also wide enough to take within its fold the change of
weekly holidays from Sunday to some other day of the
week because if seems (o us to be a plausible argument to
urge that fixation of sundays as weekly rest days is founded
on usage and/or is treated as a customary privilege and
any change in such weekly holidays would fall within the
expressions change in usage or customary privilege'”

The second case is with regard to withdrawal of
compensatory allowance given to workmen of Indian Oil
Corporation Ltd. By virtue of Notification dated 3rd
September 1957, the Central Govt. granted compensatory

allowance according to certain rates to all Central Govt.

employees posted throughout Assam. It has been given
as an implied condition of service by the management of
Indian Oil Corporation Ltd. Thereafter, there was another
Notification by the Central Govt. dated 8th December, 1960
by which it was provided that employees in respect of
compensatory allowance would be given the option to
choose the house rent allowance or compensatory
aliowance but will not be entitled to draw both. Again, by
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virtes of another Notification dated 9th August, 1965 the
Cantial Gavt. made it further clear that employees of Central
Crovt. would have to draw either compensatory atlowance
at the existing rate or the house rent allowance but not
both. The Indian Oil Corporation management thought that
ihe contents of the circalar were binding on the company
and thercfore, they unilaterally without giving any notice
to workers withdrew the concession of the compensatory
atlowance which had been granted to workers in September,
1959, When the disputc was raised, the Supreme Court has
held that “grant of compensatory allowance was an
implicd condition of service and that by withdrawing this
cllowance the employer sought to effect a change which
adversely and materially affected the service conditions
uf the worksien and therefore, Section 94 of the Act was

clearly applicable and non-compliance with the

proviziors of this section would undoubtedly raise a
sevious dispute between the parties so as to give
Jurisdiction to the Tribunal to give the Award. If the
appellani management wanted to withdraw the Assam
Compensatory Allowaace, it should have given notice to
workmen. negotiated the matfer with them and arrived at
some setilement instead of withdrawing the compensatory
allowance overnigat.” In the third case, Calcutta Electric
Supylv Corporation Ltd. has withdrawn the medical benefits
given tc emplovees which was provided as a part of service
conditions, after the ESI Act came into force, in which the
Supretie Court has held that “withdrawal of . medical
honepits was prejudical to the workers and therefore,
naticr wes necessary and since no such notice was given,
the withdrawal of benefits was illegal.” In the fourth
cose, I Partv/Management has changed the shift system
after giving a notice under Section 9A of the Act. The
Union raised the dispute but the Govt. has declined to
reter the dispatte to the Tribunal on the ground that already
under Section 9A notice was issued and therefore, it is not
amatter to refer the same to Tribunal for adjudication. But,
the High Court has not accepted the contention and stated
that “the application of Section 94 in regard to change
m service condition cannot be held to be decisive for
declining a reference under Section | 2(5) of the Industrial
Disputes Act, unless the said dispute is resolved one way
vr the other, the change cannot be brought into force
“especially in a case like this, where it is claimed that the
preseit stufl pattern was prevailing right from the date of
inception of power station of the 2nd Respondent.”

Relving on all thes: decisions, the learned counsel for the -

Petittoner argued that grant of rice loan to Co-operative
Socicty Ior purchase of rice was an implied condition of
service and that by withdrawing this loan facility, the
sagenient sought to effect a change which adversely
and materially affected the service conditions of the
workmer: and in such circumstances Section 9A of the
inchastrial Dnsputes Act, 1947 is clearly applicable and non-
compliarce of the provisions of this section by the 1i Party/
tManageraent would undoubtedly raise a serious dispute

between the parties so as to given jurisdiction to the

Tribunal to give an Award and if the management wanted |

to withdraw the said scheme, it should have given notice
to workmen and should have negotiated the matter with
them and arrived at some settlement, instead of
withdrawing the said scheme overnight,

~ 11. But, on the other hand, the learned counsel for
the Respondent argued that it cannot be considered as a
condition of service and this facility was given as a
temporary measure and this loan was not sanctioned to
employees directly and it is only given to Co-operative
Society. Further, ever assuming that the employees are
not-able-to et Tice in good quality, they have to pay
exorbitant rate in open market, employces are entitled for
raise of Dearness Allowance in case, if the prices of essential
commodities are raised more than the present rate and they
are being compensated for any raise in prices of essential
commaodities in the form of Dearness Allowance from time
to time and therefore, the grant of loan to Co-operative
Society cannot be claimed as a matter of right by the
employees. It is the further contention of the Respondent
that when the employees were absorbed in the Nuclear
Power Corporation of India Ltd., they have given offer of
absorption but the alleged facility of rice loan was not
mentioned in the offer of absorption in the service
condition given to the employees and nowhere itis stated
that rice loan facility will be extended to employees of
Nuclear Power Corporation of India Ltd. Under suchk
circumstances, the Petitioner Union cannot claim it as a
matter of right and therefore, the claim is o be rejected.

12. Butagain, the counsel for the Petitioner argued
that though it is not mentioned in the offer of absorption, it
is stated in item serial No. 40(ii) under other terms and
conditions of service, ‘the employees will be governed by
other terms and conditions which are now in existence
but not enumerated hereto above’ and therefore, even
though it is not mentioned in the offer of absorption
specifically that rice loan scheme will be extended to the
optees, the terms and conditions of service which were in
existence prior to the absorption will be stated as continued.
Under such circumstances, it cannot be said that itis nota

_ condition of service. Further, this system was followed for

more than 25 years, and a long usage and custom, the
management is giving loan to the Co-operative Society
and in turn, the employees who were members of the Society
are benefited by this scheme and therefore, withdrawing
the said scheme without giving notice is illegal.

13. [ find much force in the contention of the learned
counsel for the Petitioner because this scheme was in vogue
and in practice for more than 25 years and having regard to
the nature of the scheme and for the purpose for which this
scheme was introduced and granted, 1 accept that it is one
of the conditions of service. Therefore, [ find there is no
justification for withdrawing the same without giving notice
under Section 9A of the Industrial Disputes Act, 1947. Itis
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clearly given under item 8 of Schedule IV to Industrial
Disputes Act, 1947 and therefore, a notice under Section
9A is must and since no such notice was isssed under
Section 9A before withdrawal of this scheme of rice loan, I
find the-action, of the Il Party/Management is illegal and

. arbitrary. Therefore, 1 ﬁnd this pomt against the

Respondent/Management. -
Point No. 2 :—

The next point to be decided in this case is to what
rehd‘the?enummrIWorkmamsetmﬂed? ’

14, lnwewofmyforegmngﬁndmgs,lﬁndﬂleacnon

of the Il Party/Management in withdrawing the rice loan to
workmen is illegal and unjustified and the II Party/

Management should not inerfere with the said facility, Gl
it is stopped or modified in accordance with law and after
complying with the provisions contained under Section
9A of the Industrial Disputes Act, 1947,

15. Thus, the reference is answered accordingly.

(Dictated to the P.A., transcribed and typed by him,
corrected and pronocunced by me in the open court on this
day the 13th February, 2004.)

K. JAYARAMAN, Presiding Officer

Witnesses Examined : :
For the IParty/Workman ~ : WW15ri R Gurusamy
For the 11 Party/Management : MWI1 St T V. George -
Documents Marked :—

For the I Party/Werkman :

Ex.No. Date Description

Wl 21-4.98  Letter from the II Party/Management
to the Petitioner Union.

W2 120298 Copy of Letter from the Petitioner
Unien to IT Pasty/Management,

W3 220498 Copy of letter from the Petitioner Union
to I Party/Management regarding rice -
loan.

W4 250498 Letter from I Party/Management to
Petitioner Union Regarding grant of

rice loan.

W5 290498 Copy of letter from Petitioner Union to
I party/Management.

W6 300498 Letter from the Respondent/
Management to Petitioner Union:

W7 040598 Copy of the letter from the Petitioner

e —_— : . Union to Respondent.

W8 050598 Letter from the Respondent/
) ' Management to the Petitioner Union.

-1159 Gi/04—13

W9 110598 Copy of the letter from the Petitioner
: Union to Regional - Labour .
. Commissioner (Central).
WI0 080698 Copy of reply submitted by
: ‘ Respondent before Ascistant labour
Commissioner (Central). :

Wil 290199 Copy of failure report submitted by
Assistant Labour Commissioner

(Central).

WI2 220294 Xerox copy of the notice issued by
Special Officer of Co-operative Stores.

WI3 210394 Xerox copy of the- letter from the
Respondent to Co-operative Society. -

Wi4 280394 Xerox copy ofthe noticeissued by Co-

- operative Stores.
W15 100397 Xerox copy of the fax message
- regarding grant of rice loan.

Wi6 220698 Copy of letter from Petitioner Union to

Assistant Labour Commissioner
. (Central). .

W17 . 150492 Xeroxcopy of the notice given by Co-
operaiive Stores Rep~rding issee of
loan rice, :

Wi8 1740393 Xeroxcopyofthe noﬁoégivex!m Co-
operative Stores Regarding issue of
loan rice. '

WwI9 250394 Xcroxcopyofthe notice givenby Co-
operative Stores Regardmg issue of
loan rice.

W20 160395 Xerox copy of the nctice given by Co-
operative Stores Regarding issue of
loan rice,

W21 230296 Xerox copy of the notice given by Co-

. : operative Stores Regarding issue of
loanrice.

W22 2040397 Xeroxcopy of the niotice given by Co-
operative Stores Regarding issac of

. loanrice.

W23  Dec.94  Payslip of Sti R. Garuswamy for the

month of Dec. 1994 Issued by
" Respandent/? ianagement,

W24  Jan. 1995 Pay sllp of Sri R. Gumswamy for the

month- of Jan. 1995 issued by

Respondemst/Management.
For the I Party/Mzmagement :
Ex.No. Date Description
Ml  .260594 Copy of memorandum issued by
" Respendont regarding: Absorption of -
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M2 040987 Copy of office memo issued by ¢ fiweht, 23 Ard, 2004
Respondent regarding transfer of o 3o 947, — e v wfisfram, 1947 (1947
personnel to Nuclear Power N .
p tionof I 1‘ Wt 14) H 970 17 3 gE 4, ¥l wenr {f e
\ E fite ¥ Wi ¥ g Fratoe iR o wviwrf ¥ e,
M3 Nil (opyofte(ms&oonﬁluonsofsemoe Wﬁﬁﬁfﬂa\ﬁlﬁm o d ‘u‘;‘l‘qmm
o Comp. NoNTB. G of 2003 __
in NPCIL. weat % G (W AT Aing ot of Ret. No. NTB-1 of 1990 )
M4 241297 Copy of memorandum issued by = yeifer et ¥, O A2 TR 19-3-2004 B @
Respondent regarding Absorption of g :
deputationists from DAE. [E. m.—zzmsmm-mim (#-1))
M5 160491 Xerox copy of the letter issued by THo THo Y, 3R T
Respondent regarding grant of New Delhi, the 23rd March, 2004
working capital to Co-op. stores. _ S.0. 947.—In pursuance of Section 17 of the
Mé 280392 Xerox copy of the letter from  Industrial Disputes Act, 1947 (14 of 1947), the
Respondent to MAPP Employees Central Goverggpe%tu N_ll:l‘?regymgubhshcs the Award
(Consumer Co-op. stores Ltd. regarding (Ref. No. Acising owt of Ref. No NTB-1 of 1950 ) Of the National
grant of Loan. Industrial Tribunal/Labour Court Mumbai now as shown
) in the Annexure in the Industrial Dispute between the
M7 110393 Xerox copy of the letter from. employers in relation to the management of Indian Air-
Respondent to MAPP Employees’  yipes and their workman, which was received by the
Consumer Co-op. storesLtd. regarding  cenral Government on 19-03-2004.
grant of Loan. o
[No. L-22013/01/04-IR (C-1)]
M8 2140394 Xerox copy of the letter from
Respondent to MAPP Employees S.S. GUPTA, Under Secy.
Consumer Co-op. stores Ltd. regarding ANNEXURE
grant of Loan. .
BEFORE THE NATIONAL INDUSTRIAL TRIBUNAL-
M5 1940396 Xerox copy of the letter from AT MUMBAI
Respondent to MAPP. Employee .
Consumer CO'Op stores Ltd l'cgardmg PRESENT: Shri Justice S.C. Pandey,
grant of Loan. Presiding Officer
MI10  02-04-97 Xerox copy of the letter from Complaint NTB-6 of 2003
Respondent to MAPP Employees (Arising out of Ref. NTB-1 of 1990)
Consumer Co-op, stores Ltd. regarding . .
grant of Loan. PARTIES: Mr. GK Salve Applicant
MI11  12-1103 - Authorisation letter issued by Station V. ‘
Director to Mr. T. V. George for giving Indian Airlines Opp. Party
evidence in this case. APPEARANCES :
MI2 100397 Xerox copy of the fax message For the Applicant Mr, A K. Menon, Adv.
regarding grant of rice loan. ' '
. For the Opp. Party Mrs. Pooja Kulkarni, Adv.
Mi3 270397 Xerox copy of the letter from '
Respondent at Mumbai Regarding of State Maharashtra
grant of capital loan to AEECCS for Mumbai dated the 20th day of Februaty, 2004
Procurement of rice.
' AWARD
M14 130201 Xerox copy of the circular issued by -

1. This is a complaint under the Industrial Disputes
Act. The complainant is the employee of Indian
Airlines Ltd. 1t is alleged in the complaint that he
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alongwith One hundred and six more workers are
working in the Catering section of Indian Airlines at
Mumbai. The functions of the Catering section are
given in paragtaph 2 of the complaint. It is not
necessary to reproducetlwmfor the purpose of this
application.

2. It is alleged that during the pendency of NTB-1 of

1990. The Indian Airlines has given a contracttoa

third party Taj Caterers and M/s. Ambassador Sky
Chef by letter dt. 13/11/2002. The Caterers mentioned
above were being given the complete handling of
IAL and AASL flights. It is stated by the counsel
for the Indian Airlines that the aforesaid two caterers
were performing only in Bombay-Delhi flights. Itis
further stated that by the learned counsel that there
is no intention on the part of Indian Airlines to
retrench the complainant and the 106 persons who
have filed this application.

3. It is undertaken on behalf of the Indian Airlines
that even if complete handling is done by aforesaid

_ two caterers the employment of complainant 106
persons shall not be terminated by way of

" retrenchment. They shall continue in the service of
the Indian Airlines until and unless service of each

individual is otherwise terminated in accordance with

law or his individual service condition.

4. In view of this matter the learned counsel for the
complainant agrees that in case this undertaking is
implemented on behalf of Indian Airlines he shall
not pursue this complaint. The complaint is disposed
of as withdrawn subject to the right of the

complainant if there be a breach of undertaking.

Accordingly, this application is disposed.

S.C. PANDEY, Presiding Officer. -

7§ fewedt, 23 W, 2004

T, 3T, 948, — e fag wfuftam, 1947 (1947
1 14) Ft w17 % s F, FA IR W R
¥y ¥ wag P oik o7 wwd e, ey
# fafte sireifier foerg & =g TR st sl
11, vram 3 e (Ted SE 109/1996) M Wi Ft
2, S YT TR HY 19-3-2004 T W@ G 11

(4. T8, —20012/279/95-SH.AR (W-1)]

T, . T, S afe
New Delhi, the 23rd March, 2004

_ S.0. 948.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the

Central Government hereby publishes the Award
(Ref. No. 109/1996) of the Central Government Industrial
Tribunal/Labour Court II, Dhanbad now as shown
in the Annexure in the Industrial Dispute between the

employersinrelanoqtothernanagemem of BCCL and their
workman, whlchwasmoelvedbytthenn'alGovemmemon
19-3-2004,

[No. L-20012/279/95-IR (C-1)]
S. S. GUPTA, Under Secy.
ANNEXURE
BEFORETHE CENTRALGOVERNMENT
INDUSTRIAL TRIBUNAL (No. 2) AT DHANBAD
PRESENT:
Shri B. Biswas, Presiding Officer

In the matter of an Industrial Dispute under Section
10(1)(d) of the 1D. Act., 1947

REFERENCE NO. 109 OF 19%6

Parties: Employers in relation to the management
of South Tisra colliery of M/s. B.C.C.L.
and their workman.

APPEARANCES:

On behalf of the Workman Mr. K. Chakravorty,

Advocate

Onbehalfof theEmployers : Mr. DK Verma,

' Advocate
State : Jharkhand Industry : Coal

Dated, Dharibad, the 27th February, 2004
. AWARD
The Govt. of India, Ministry of Labouy, in exercise -
of the power conferred on them under Section 10(1)(d) of
the 1.D. Act, 1947 has referred the following dispute to
this Tribunal for adjudication vide their Order No.
L-20012/279/95-IR{Coall), dated, the I7th Septembes, 1996.

' SCHEDULE

“Whether the demand of the Union that Sh. Ram
Naresh Paswan and others as per list attached with
the schedule of reference are eligible for
regularisation from retrospective effect in Cat. 1 by
the management is legal and justified ? If so, to what
relief are these workman entitled 7
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2, Thecaseofthe c‘oncemed'wokman according to
Written Statement submitted by the sponsoring Union on
their behalf in briefis as follows:—

The sponsoring Union submitted that the concerned
workman have been working in the permanent nature of
Jjob at the Railway siding No. 9 of the management since
long continuously under supervision and direction of their
officials and also have put in for more than 240 days
attendance in each calendar year. They submitied that the
concerned workmen have been engaged in performing the
Jjob of coal breaking, shale picking, line cleaning, wagon
levelling etc. and for takmg up those jobs all 1mplements
are supplied by the maragement.

They alleged that the concerned workmen though
performing all the jobs are direct control of the management
their wages are being paid through intermediaries. They
submitted that disbursement of wages to them through
intermediaries is nothing but a camouflage and smoke
sereen. They further alleged that to deprive the concerned
workmen of their legitimate demand and wages management
are not maintaining any statutory register. They submitted
that as the concemed workmen perform their duties directly
under control of the management they submitted prayer

- for their regularisation and demanded payment of wages

of Cat. I as per NCWA, but they did not consider necessary
to fulfil their minimum demand and for which finding no
other alternative they raised an Industrial dispute before
the ALC (C), Dhanbad for conciliation which ultimately
resnlted references to this Tribunal for adjudication.

Accordingly, they submitted their prayer to pass
award directing the management to regulatise all the
concerned worknten in Cat. 1 with retrospective eﬂ’ect

3. Management on the contrary after filing written
statement-cum-rejoinder have denied all the claims and
allegations which the sponsoring Union asserted in the
written statement submitted on behalf of the concerned
workmen. They sabmitted that some of the concerned
workmen were engaged by the Transport Contractor M/s.
Rawal Transcon (P) Ltd. registered office at D-11/14,
Janakpur, New Delhi and they entered into alliance with
large number of job seekers and formed the present group
and have raised the industrial dispute with a demand for
their regularisation though it has no existence of its
bonafideness. They submitied that M/s. Rawal Transcon
(P) Ltd is a company formed by ex-servicemen and they
were awarded contract for transportation of coal from the
coal depot of Noith Tisra, South Tisra and Jinagora collieries
of Lodna Area to the Railway sidings with the prescribed
rate of Transportation of coal per tone basis. They
submitted that the aforesaid contractor firm deploved its

own tippers/trucks, pay loaders and other machineries
required for performing all jobs connected with and
incidental to transportation of coal from the colliery depot
to the Railway siding. For the purpose of operation of
machines, the said contractor firm selected and recruited
its own operators/drivers, Khalasis, cleaners, maintenance
staffeic. and paid them the agreed wages, under their direct
supervision and control. Similarly, the said contractor firm
engaged its own workmen for carrying on the jobs
incidental to and connected with transportation viz picking

of shale and stone, in the process of loading and unloading

and transportation for breaking lampy coals, if and when
available and for cleaning the vehicles and other jobs
relating to the transportation.

They submitied that all the workmen deployed by
the contractor were selected, recruited, paid and controlled -
by the contgactor. It was the contractor who used to .

'supervise their work through their own supervisory staff.

Accordingly they had nio_concern with the firm of that
contractor in the matter of selection, recruitment,
supervision control over such workmen and for which no
employer-cmployee relationship ever existed in between
them. They further submitted that the Central Govt. has
not issued any notification U/s 10 of the Contract Labour
(Regulation and Abolition) Act prohibiting engagement of
contractor labour on the jobs of fidiisportation of coal
from the colliery depots to the Railway siding or from the
colliery depot to the consumers at New Delhi, Ludhiana
etc. Asthere isno prohibition of engagement of contractor
labour on such jobs, the demand of some of the contractor
workers for their absorption by the management by way of
regularisation of their services has no merit at all ana for
which their claim is liable to be rejected.

POINTS TO BEDECIDED

“Whether the demand of the Union that Sh. Ram
Naresh Paswan and others as per list attached with
the schedule of refetence are eligible for
regularisation from retrospective effect in Cat. [ by

the management is legal and justified ? If so, to what ~—. _

relief are these workman entitled 7”
FINDING WITH REASONS

5. 1t transpires from the record that the spornsoring
Union in order to substantiate their claim have examined
one of the concerned workman as WW-1, WW-1 deposed
for self and also on behalf of other concerned workmern,
Management also in support of their claim examined one
witness as MW-1. WW-1 during his evidence disclosed
that since 1992 he is working at siding No. 9 of South Tisra
colliery along with other concerned workmen. He disclosed
that as part of their duties they used to extract stones from
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coal and also used to break coal into sizes for loading in
the wagen. As part of their duties they also levelled the
wagons being loaded with coal. He disclosed that the
nature of job which they perform are permanent in nature
and since 1992 they have attended duties for more than
240 days in each vear. He disclosed that management is
the owner of the said siding and for which they riot only
supply the implements for loading coal in the wagons but
also supervise their work. He alleged that though they
receive pavment of wages directly from the management
but the management never paid the wages like that of
permanent workers of the company. He submitted that as
they placed their demand for regularisation management
threatened them from termination of work. This witness
during his evidence relied on the attendance register-cum-
wagesheet under signature of B. Roy, Personnel Officer
marked as Ext. W-1 to W-2/4. He also during his evidence
identified the overtime sheet duly signed by the same
officer showing payment of overtime to them marked as
Ext. W-3 and Ext. W-3/1. This witness however during his
evidence has failed to identify the existence of any
contractor under the name and style M/s. Rawal Transcon
Pvt. Ltd. i

On the contrary from the evidence of MW-1 Mr. B.
roy it transpires that he was posted at South Tisra colliety

as Personnel officer from 26-2-93 1o 15-6-97. He categori- -

cally denied the fact thet the concerned workmen ever
worked at South Tisra colliery, He not only denied his
signatures appearing in the wagesheet and over time
payment sheet marked as Ext. W-1 to W-2/4 and W-3 and
W-3/1 which WW-1 relied on during his evidence but
also categorically denied the fact about payment of wages
to them under his direct supervision. He also denied the
fact about his supervision of the work of the concerned
workmen at the siding of the colliery as well as of the coal
depot. : -

6 Considering the evidence of WW-1 1 find no
whisper about existence of any contractor under the name
and style M/s. Rawal Transcon Pvt, Ltd. It is the specific
claim that they work under the management at siding No.
9 of South Tisra colliery being directly engaged by the
management. It is the specific claim that not only they
worked inder-dizggt supervision of the management
officials at the siding but also they received wages from

_the management directly. During cross-examination this
witness has failed to produce a single scrap of paper

relating to their appointment by the management. He also

admitted that no identity card was provided to them by
thc management, He also admitted his ignerance if
payment of wages to the workers of the management are
made as per wage slip: Considering his evidence it
transpires that his specific claim is to work directly under
the management and not under the contractors. His further

claim is the management is hable to regularise then as Cat.
| workers as they put their attendance for more than 240
days in each year since their engagement by the
management in the.year 1992,

7. WW.I during his evidence though categorically
discarded the existence of any intermediaries and receipt
of their wages through the said intermediaries i para-6 of
the written statement has made out a different case relating
to receipt of theri wages through intermediaries. It has
been.specifically asserted in the said para that management
with ulterior motive to deprive the concerned workmen of
their legal wages and other benefits have been disbursing
their wages below the rate of NCWAs in the name of .
intermediaries. They alleged that such disbursement of
wages in the name of intermediaries is nothing but a
camouflage and smoke screen.

8. On the contrary a different picture comes in from
the facts disclosed in the written statement submitted by
the management. They in para 5 of the written statement
disclosed that M/s. Rawal Transcon (P) Ltd. was awarded
contract for transportation of coal from the coal depet of
North Tisra, South Tisra and Jinagora collieries of Lodna
arca to the railway siding. The aforesaid contractor not
only deployed its own tippers/trucks, Pay loaders and
other machineries required for performing all jobs
connected with and incidental to transportation of coal
from the colliery depots to the railway siding but also
recruited theri workmen for carrying on-the jobs incidental
to and connected with transportation viz. picking of shales
and stone in the process of loading and unloading and

. transportation for breaking lumpy coals if further available.

They in the written statement further disclosed that all the
workmen deployed by the contractor were s¢lected and
recruited by the contractor. The said contractor not only
used to supervise their work by their supervisory staff
but also used to pay their wages. Accordingly no
employer-employee relationship ever existed between them

-and the contractor workers. They further submitted that

the Central Govt. never issued any notification U/s. 10 of
the Contract Labour (Regulation and Abolition) Act
prohibiting engagement of contractor labour on the jobs
of transportation of coal from the colliery depots to the
railway siding or from colliery depot to consumers.

“Therefore, according to the submission of the management

the concerned workmen. were the workmen of the
contractor M/s. Rawal Transcon (P) Ltd and for whichas
no employer-employee relationship grew up in between
them and the concern workmen their claims at all are not
tenable in the eye of law:

9. Druin g cross-examination MW-1 disclosed that
the management have their own permanent wagon loaders
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and shale pickers in Cat. | for loading Coals in the wagons
and also to seperate stonés from the extracted coal. This
witness frurther adimtted that different big sizes of coal
extracted are converted into picces by breaking for
carrving the same from production centre to the siding.
He also admitted that stone pieces are seperated from the
coal at siding also.

MW-1 thougk. during his evidence disclosed that
he was not aware if the concerned workmen performed the
duties of breaking coal, collecting stones from the coal
dump, clearence of railway tracks and other works of similar
nature did not make any whisper if transportation of coal
from railway siding depot No. 9 South Tisra colliery used
to be carried on by any contractor as per contract entered
into between management and the concerned workmen.
This witness during his evidence did not make any whisper
about engagement of any contractor M/s Rawal Transcon
(P) Ltd. at siding No. 9 of South Tisra colliery for the
purpose of transportation of Coal through wagons
particularly when in course of evidence it has been
specifically asserted by WW-1 that they were engaged
by the management at siding No. 9 of South Tisra colliery
to perform the jobs the description of which has already
been given above.

Considering the evidence and facts disclosed in the
pleadings of both sides it transpires that when the
sponsoring Union have claimed that the concerned
workinen were engaged by management at siding No. 9 of
South Tisra colliery management claimed that some
workmen were engaged by the Transport contractor and
thereafter they entered into alliance with large number of
jobs seekers and formed the present group of 94 persons
and for ¢laiming cmployment have raised Industrial
Dispute for regularisation of contracter’s workers. During
evidence WW-1 relied on attendance-cum-payment sheet
to establish that they received wages from the
management through their official under signature of the
Personnel Officer Mr. B. Roy. The attendance-cum-

payment sheet for the period from 16-7-93 to 31-7-93,

16-9-93 10 30-9-93, 1-11-93 to 15-11-93 1-9-93 t0 15-9-93,
16-11-93, to 30-11-93, 1-3-94 0 15-3-94 and 11-2-94 to 15-2-
94 were marked as Eixts. W-1, Ext. W-2/2 Ext. W-2/3, Ext.
‘W-2/4, Ext. W-3 and Ext. W-3/1.-Ttis seen that the payment
- sheet marked as Ext. W-1, W-3 and W-3/1 were prepared
in the fetter Pad “Sainik Goods Carrier Pvt. Ltd., Labour
payment sheet.”” while documents marked as Ext. W-2/1
to W-2/4 were prepared in the form “ Ashirward Karmachari

Senstha” Excepting the signature of Mr. B. B. Roy, .

Personnel officer of the management as claimed by WW-1
during his evidence there is no scope to ascertain ifat all
these payment sheets were prepared by the contractor for
the work 1endered by the concemed workmen at siding No. 9

of South Tisra colliery. MW-1 during his evidence
categorically denied the signature appearing in the payment
sheet as of his signature, There is no-dispute to hoid that
MW-1 being personnel officer was posted at South Tisra
colliery as Personnel Officer from 16-2-93 to 15-6-97 under
the management. It is the specific claim of WW-1 that
they used to receive payment directly from the official of
the management. The payment sheet which have been
marked exhibits shows that the same were not the payment-
cum-attendance sheet of the management but of some
private organisation. these payment sheets neither bears
any offricial seal nor it bears any particulars at which place
under the management the concerned workmen were
engaged. I find no hesitation to say that the sponsoring
Union in course of hearing have not been able to clarify
the discrepancies appearing in the payment sheets which
have been discussed above. Apart from is aspect it is the
specific claim of the sponsoring Union that since 1992 the
concerned workmen were working at siding No. 9 of South
Tisra colliery continuously and they have put their
attendance for more than 240 days in each year. The
payment-cum-attendance sheet marked as Ext. W-1 to
W-3/3 which the concerned workmen relied on in support
of rendering services under the management covers the
period from 1993 to 1994. The payment-cum-attencance
sheet shows that during in the year 1993 they gave their
attendance for 75 days while during 1994 they gave their
attendance for 16 days. Therefore, burden of proof
absolutely rests on the sponsoring Union to establish
that since 1992 the concerned workanen put their attendance
under the management for more than 240 days in each
year. It is seen that the sponsoring Union in course of
hearing have got ample scope to adduce evidence in
support of their claim but I find no hesitation to say that
they have lamentably failed to justify this claim.

10. Itls not the case of the management that they
entered into contract with any organisation under the name

‘and style “Sainik Goods Catrier Pvt. Ltd.” or “Ashirwad

Karmachari Sanstha” for transportation of coal from the
siding to Railway wagon. The specific claim of the
management is that they engaged Transport Contractor
M/s. Rawal Transcon(P) Ltd, for transportation of coal
from coal depots from North Tisra, South Tisra and
Jinagora collieries of lodna area to the railway sidings.
They are abosolutely silent about engagement of any
contractor viz. Sainik Goods Carrier Pvt. and Ashirwad
Karmachari Sanstha for transportation of coal from coal
depot. The payment-cum-attendence sheets marked as Ext.
W-4 to W-4/2 as well as Ext. W-1 to W-3/3 were prepared
by Bablu Roy (B.K. Roy) and his designation was
disclosed as Supervisor, sindng No. 9. The name of this
Bablu Roy (B. K. Roy)is appearing in S1. 1 ofthe Payment-
cum-attendence sheet as one of the workers who has
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claimed for his regularisation. Therefore, it has been
exposed clearly that this Bablu Roy (B. K. Roy) was not
the official of the management but his status was out and
out a status of the worker along with other workers who
have raised industrial dispute for claiming their
regularisation. No evidence is forthcoming that under
specific direction of the management he prepared this
attendence cum-payment sheet. Obviounsly there is
sufficient reason to hold that it was the sponsoring Union
under whose active connivance these attendance-cum-
payment sheets were prepared. The sponsoring Union in
para 9 of the Written statement categorically disclosed
that to deprive the poor workmen of their legitimate demand
of wages management did not maintain the statutory
registers regarding the concerned workmen. The
management made the perfect\paper arrangement ondy to
camouflage the real issue and to conceal the real fact. To
justify this claim sponsoring Union relied on the
attendance-cum-payment sheets marked as Ext. W-1 to
W-4/2. These payment-cum-attendance sheets were
prepared by Bablu Roy @ B. K. Roy who has been
considered as workman and his name is appearing in
S1. No. 1 of the attendance-cum-payment sheets. It is not
expected that this workman knowing fully well of their
being exploited by the management would strengthen their
hands by maintaining these attendance-cum-payment
sheet disclosing his identity as supervisor.

11. Therefore, burden of proof absolutety shifts on
the sponsoring Union to establish that the concerned
workmen were actually the workmen of the management
but the management with a view to exploiting them erected
a sham contractor to show that they were the workmen of
the said contractors though absolute administrative
control was with them,

12. In course of hearing Ld. Advocate for the
sponsoring Union referred to decisions reported in 1999(2)
LLN 612 (SC), 1985 Supreme Court Cases (L&S) 975, 1996-
(IDLLJ435(SC), S.CL.J. Vol. 15P. 112(SC), SCLI Vol. (VD)
P 386%(SC), S.C.L.J. Vol Il SC-P. 1557, 1997LLR 288(SC)
19951 CRL 194, 1987 Lab L C.P. 619 (SC), FLR-1990 (60) P~
20(SC) in support of their ciaim.

13. Inthe decision reported in 1999(2) LLN612in
connection with Haryana State Electricity Board. Their
Lordships of the Hon’ble Apex Court in para 13 observed
to the effect that there is however, a total unaniminity of
judicial pronouncement to the effect that in the event, the

* Contract Labour is employed in an establishment for
seasonal workings, question of abolition would not arise
but in the even of the same being of perennial in nature,
that is to say, in the event of the engagement of labour

... force through intermediary which is otherwise in the

ordinary course of events and involve continuity in the
wortk, the legislature is candid enough to record its
abolition since involvement of contractor may have its
serious evil of labour exploitation amd thus he ought to go
out of scene bringing together the principal employer and
the contractor labourers rendering the employment as
direct and résuitantly a direct employee.” In arriving into
this conclusion. Their Lordship referred to the decision of
Air India Statutory Corporatlon Vs. United Labour Union
(1993)1)LLN 75,

14. Again the decision reported in 1985 Supreme
Court cases (L & S) 975 in connection with Reserve Bank
of India and others. Their Lordships of the Hon'ble Apex
Court observed that striking out the names of workman
from rolls amounts to retrenchment covered by Sec. 25F
of the LD. Act if it is found that the workman actually
worked for a continuous period of more than 240 daysina
year including Sundays and other paid holidays. .

15. In the decision reported in 1996 II-LLJ P.435 (SC)
in connection with the Employees State Insurance
Corporation, Hyderabad vs. M/s. Rajakamal Transport &
Ant. Their Lordships of the Hon'ble Apex Court observed
to the effect “It is seen that the Insurance Court after
claborate consideration found as a fact, the appellants
have the control over loading and unloading of the goods
entrusted to the apellants. The appellants regular business
is transportation of goods entrusted to as carrier. When
the goods are brought to the warchouse of the appellants,
necessarily the appellants have to get the goods loaded
or unloaded through the Hamalis and they control the
activities of loading and unloading. it is true as found by
the Insurance Court that instead of appellants directly
paying the charges from their pocket, they collect as a
part of the consideration for transportation of the goods
from the customers any pay the amount to the Hamalis.
The test of payment of salary or wages in the facts of this
case is not relevant consideration. What is important is
that they work in connection with the work of the
establishment. The loading and unloading of the work is
done at their directions and control.” While in the decision
reported in §.C.L.J. Vol. 15 P-112 (SC) in connection with
the case of Hussainbhai, Calicut Vs. The Alath Factory
Thezhil, Ali, Union Kozhikode and others. Their Lordsjips

-observéd “The true test may, with brevity, be indicated

once again. Where a worker or group of workers labours
to produce goods or services and these goods or services
are for the business of another, that other is, in fact, the
employer. He has economic control over the workers
subsistence, skill and continued employment. If he for
any reason chokes of the worker is virtually laid off. The
presence of intermediate contractors with whom alone the
workers have immediate or direct relationship ex contract
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is of consaquence when, on lifting the veil or Jooking at
the conspectus of factors governing employment, discern
the naked truth, though drapped in different perfect paper
arrangement, that the real is the management not the
intermediate contractor, Myriad devices, half hidden unfold
after fold of legal forum depending on the degree of
concealment needed, the type of industry, the Jocal
vonditions and the like may be restored to when labour
ioyzislation casts welfare obligation on the real employer,
hased nn Articles 38, 39, 42, 43 and 43-A of the
<onsiitution. The Court must be astute to avoid the

rischicf and achieve the purpose of the land and not to
misled by the maya of legal appearances,

i the livelihood of the workmen substantiaily -

Asnends on labour rendered to produce goods and
services for the benefit and satisfaction of an enterprise,
the absence of direct relationship or the presence of

dubicus intermediaries or the make believe trapping of -

detachment from th: management cannot snap the real
life bond. The story may vary but the noference defines
ingenunity, The liability cannot be shaken off.

Again in the decision reported in LL Vol T1 1964 P= -
63 (8C) in D.C. Dewan Mohidaan Sahib & Sons and -

another Vs, United Bidi Workers Union, Salem andanother.

pse te: Tudastrial Tribunal found that the system of bidi
sunufaciure through the so called intermediaries (styled
as coniractors) was a mere camouflage devised by the
bidi manufacture, The Industrial Tribunal also found that
the so cailed contraciors were indigent persons and served
no particular duties and discharged no special functions.
~ Raw materials were furnised by the manufacturers to be
manufactured into finished product by the workmen and
the contractors had no other functions except to take the
raw materials to the workman and gather the manufactured
materials. It therefore hold that so called contractors were

not independent contractors and were mere employees or -

were functioning as branch managers of various factories,
their remuneration being dependent upon the work turned
out. Hence it held that the bidi rollers were the employees
of the bidi manufacturers and not of the socalled
independent contractors. The writ Petition preferred by
the employer to get the award quashed was however
aliowed but in the Writ appeal preferred by the concerned
workiren the conclusions of the Industrial Tribunal were
upheld.”

Further in the decision reported in 1997 LLR 288
(SC) arising cut of Air India Statutory Corporation Vs.
United Labour Union and others. Their Lordships of
Hon’ble Apex Court observed. “When the contract
labeur svstem is abolished by necessary implication, the

principal employer is under obligation to absorb the
contract Jabours. The linkage between the contractor and
the employee stood snapped and direct relationship stood
restored between the principai employer and the contract
labour as its empioyees. Considered from perspective all
the workmen in the respective services working on
contract iabour are required to be absorbed in the
establishment of the Principal employer.

In the decision reported.in 1995 11CLR 194(SC) in

Parimal Ch. Laha and Ors. Vs. Life Insurance Corporation

of India and Ors. Their Lordiships of the Hon’ble Apex
Court observed that the canteen workers are in fact the
employees of the respondent corpration and they are
entitled to minimum of the salary paid to elass IV employees
of the Corporation.” , '

In Cateriﬁg cleaners of South Eastern Railway Vs.
Union of India reported in 1987 Lab 1. C. 619. Their
Lordships of the Hon’ble Apex Court observed that “On

- the facts and the report of the Parliamentary Committee of

petitions on the question of employing catering cleaners.
On contractor labqur system that the work of cleaning
catering establishment and Pantry car is necessary and
incidental to the Industry or business of the Southern
Railway and so requirement (a) of Sec. 10(2) is satisfied,
that it is of perennial nature and so requirement (b) is
satisfied, that the work is done through regular workmen
is most railways in the country and so requirements (¢} is
satisfied and that the work requires the employment of
sufficient number of whole time workmen and 50

requirement (d) is also satisfied. Thus all the relevant

factors mentioned in Sec. 10 (2) appears lo be satisfactorily
accounted for. In addition is the factor of profitabolity of
the catering establishment.”

In Shankar Mukherjee & Other Vs. Union of India
and others reported in FLR. 1990 (60) P. 20(SC). Their
Lordishps of the Hon'ble Apex Court observed. It is
surprising that more than forty years after the independent,
the practice of employing labour through contractors by big
companies including public sector companies is still being
accepted as a normal feature of labour employment. There
is no security of service to the workmen and their wages
are far below than that of the-regular workmen of the
company. This Court in Standard Vacuum Refining Co. of
india Ltd. v. its workmen (1) and catering clearns of
Southern Railway (2) has disapproved the System of
contract Jabour holding it to be *archaie’, *Primitive’ and
of Painful nature. The system, which-is nothing but an

improved version of bonded labour, is sought to be

abolished by the Act. The Act is an important piece of
social legislation for the weifare of labourers and has to
be liberally construed.”
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Learned Advocate for the workman in course of
extending argument submitted that the alleged contractor
was a camouflage one and it was the management who
indisguise of the said camouflage contractor exploited
the services of the workmen for years together. Learned
Advocate submitted that the concerned workmen should

be considered as regular workmen of the managementand -

in support of this claim he relied on the decisionreported
in S.C.LJ. Vol. VI P. 3867. In the said decision arising of
M/s. Basti Sugar MiHs Ltd., and Ram Ujagar. Their
Lordships observed “It was with a view to remove the
difficulty in the way of workmen employed by
contractors that the definition of employer has been
extended by sub-clause (iv) of Sec. 2 (j).” The position
thus is (a)that the respondents are workmen within the
management of Sec. 2 (z)being persons employed in the
industry to do manual work for reward and (b) they were
employed by a contractor with whom the appellant
.company had contracted in the course of conducting the
_industry for the executions by the said contractor of the
work of removal of press mud which is erdinarily a part of
the Industry. It follows, therefore, from Sec. 2(z) read
with sub-clause {iv) of Sec. 2 (i) of the Act that they are
workmen of the appeHamt company and the appellant
company is their employer.

On the contrary Learned Advocate for the
management ruling out the claim of the sponsoring union
submitted that the concerned workmen were neither
engaged by them nor they worked at siding No. 9 under
any contractors, MW-1 during his evidence disclosed
‘that he never saw the workmen to work at that place.
Relying on the evidence of MW-1 Learned Advocate
for the management submitied that the allegation of
camouflage finds no basis at all. Learned Advocate
further relying on the decision of the Hon’ble Apex
Court reperted in200] Lab 1.C. 3656 submitted that there
is also no scope for direction absorption of the concerned
workmen considering them as regular employees even if
it is held that they were camouflage contract Labour,
Their Lordships of the Hon'ble Apex Court observed in
the decision referred to above that “Neither Section 10
of the Contract Labour (Regulation and Abolition) Act
or any other provision in the Act, whether expressly or
by necessary implication, provides for automatic
absorption of contract labour on issuing a notification by
appropriate Government under Sub-section (i) of Section
10 prohibiting employment of contract labour, in any
process, operation or other works in any establishment.”
Consequently the principal employer cannot be required
to order absorption-of the contract labour working in the
concerned establishment. ‘Accordingly there Lordships

.of the Hon'ble Court overruled the judgement of Air
India’s Case. Their Lordship in this judgement further
observed that on issuance of prohibition notification
under Sec. 10(1) of the Contract Labour (Regulation and

1158 GI/04—14

Abolition) act prohibiting employment of contract labour
or otherwise, inan industrial dispute brought before it
by any contract labour in regard to conditions of service,
the industrial adjudicator will have tn consider the
question whether the contractor has been interposed
either on the ground of having undertaken to-produce
any given result for the establishment or for supply of
contract lahour for work of the establishment under a
genuine contract of is a mere ruse/camouflage to evade

-compliance of various beneficial legislations so as to

deprive the wrokers of the benefit thereunder. If the
contractis found tobe not genuine bat a mere camouflage,
the so-called ‘contract labour will have to be treated as
employees of the principal employer who shall be directed

to regularise the services of the contract labour in thes: E

concerned esteblishment subject to the condition asmay
be specified by it for that purpose in the light of para-6 of
the judgement. Hon’ble court in para-6 observed if the

contract is found to be genuine and prohibition -

notification under section 10 (1) of the contract Labour
(Regulation and Abolition) Act in respect of the
concerned establishment has been issued by the
appropriate Govt. prohibiting employment of cortract
labour in any process, operation if ether work of any
estiblishment and where in such prc- ~sz  operation or
‘other work of the establishment the - wina! employer
intends to employ Ttegular workmen he shsll give
preference to the erstwhile contract labour, if otherwise

found suitable and if necessary by relaxing the conditions

i§ to maximum age appropriating taking into
consideration the age of the workers at the time of their
initial employment by the contractor andalso relaxing
the condition as to academic qualifications other than
technical qualification. )

Therefore, from the decision referred to above it is
clearthat when there is prohibitory order Ufs. 10 (1) of
the Contract Labour (Regulation ard Abolition) Act
and knowing fully aware of that order if the management
engages contract labour thereby it will not confer any
right to place claim for direct absorption of the contract
labour in the organisationbut if it is established that the
contractor isa ruse/comouflage in thot case the contract
labours should be considered as cmnloyees of the

" management though inthe matter of ciacit absorption the

guidelines given in para-6 should i followed.

Here in the instant case the specific claim of the
sponsoting Union.as per written statcment is that though
the concerned workmen engaged in performing the job
of coal breaking, shale picking, iime cleaning, wagon

- levelling etc. continuously under direct supervision and

control of the management they withuiterior motive to
deprive them of their legal wages and other benefits used
to disburse wages below therate of ¥ 'C. W. Asin the
name of intermediaries and the said intermediary was

nothing but a camoufiage one. , P
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It is curious to note that the sponsoring union in

their written statement did not disclose the name of the
intermediaries through whom the management used to
pay wages to the concerned workmen far below the rates
as per NCWAs. W-1 on the contrary disclosed that they
were engaged by the management at siding No. 9 of
South Tisra colliery for picking shales, levelling wagons
etc. and since 1992 they performed their duties
continuously at the said siding. This witness further
disclosed that not only the officials of the management
used to supervise their work they also used to supply
materials for work and against. that work they used to
receive wages directly from the management. This witness
during his evidence did not make any whisper about
receipt of their wages throngh intermediaries though such
claim was specifically agitated by the sponsoring Union
in the Written statement. In course of hearing the
representative of the concerned workmen failed to explain
satisfactory about such ugly contradiction in relation to
the mode of payrent of wages tothe workmen. I have
already discussed about the documents marked as Ext,
W-1 to W-3/1 which the concerned workmen relied onin
support of their claims.

It is the specific claim of the management that for
transportation of Coal from North Tisra/South Tisra/
Jeenagora collieries to Railway siding of Lodna area they
issued work orders in favour of M/s. Rawal Transeon
(P) Ltd. Ext. M-1 who had valid licence for carrying the
said jobs Ext. M-2. The work order issued by the
Management accordingly shows transportation of coal to
Railway siding from different places. On the contrary from
the evidence of WW-1 it transpires clearly that they were
engaged at siding No. 9 of South Tisra colliery and had
no connection with Rawal Transcon (P) Ltd. in the matter
of transportation of coal at Railway siding from different
places.

The attendance-cum-payment sheets etc. marked as
Ext. W-1to W-3/1 shows that the concerned workmen not
only put their attendance in the attendance sheet
maintained by Sainik Goods Carrier Pvt, Ltd. and Ashirwad
Karmachari Sanasthan but also they received wages from
these two organisations absolutely for a limited period.
Considering the materials on record, I have failed to find
out a single scrap of paper to show that these two
organisations cither were ihe labour contractors engaged
by the management at siding No. 9 of South Tisra colliery
or the management in disguise of these two organisations
exploited services of the concerned workman WW-1 in
course of his evidence did not utter a single word that
they worked under Rawal Transcon (P) Ltd. any day. WW-
1 during his evidence has failed to produce a single scrap
of paper to show that they were appointed by the
management and they received identity card to that effect.
Not a single wage slip has been produced by the
sponsering union to show that the concerned workmen
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received their wages directly from the management. In this
connection evidence of MW-2 may be taken into
consideration to rebut the claim of WW-1 about receipt of
wages directly from the management. '

Accordingly, after careful consideration of all the

facts and circumstances discussed above, I find reason
to hold that the sponsoring Union have failed to establish

“ miserably that the concerned workmen either directly

worked under the management or they worked under the
contractor who was a camouflage one. They have failed
to establish the claim considering maferials on record that
the concerned workmen worked at siding No. 9 of South
Tisra colliery for years together and during this period
they put their attendance for more than 240 days in a year.
In the circumstances, I hold that the concerned workmen
are not entitled to get relief in view of their prayer.
In the result, the following Award is rendered :—

“The demand of the Union that Sh. Ram Naresh
Paswan and others as per the list attached with the
schedule of reference are eligibie for regularisation
from retrospective effect in Category-I by the
management is not legal and justified. Consequently,
the concerned workmen are not entitled to get any

relief” ‘ ,
B. BISWAS, Presiding Officer
_ Name - Husband’s/Father’s Name
1. BabluRoy Late Adhir Kr. Roy
(Sh. Ardhendu Kr. Roy)
2. Deonandan Paswan  Sh. Dahu Paswan
3. RamnareshPaswan  Sh. Sivan Paswan
4. MunnaP. Chowan Sh. Viswanath Nonia
(ShivPd. Nonia)
- 5, Ashok Ram Sh. Norwe Ram
6. Kishna Wauri - Sh. Durpu Wauri
7. Narayan Waurd Sh. Manjura Wauri
8. ‘Naresh Sharma Sh. Lakhan Thakur
-9, Jitendra Nisad Sh. Jagdiah Nisad
10. Keshav Weldar Lte Mohan Weldar
11. Naresh Paswan-I
12. HiraPaswan Sh. Raghunadan Paswan
13. | Gorelal Mahtd Sh. Jagdish Mahto
14. Ganauri Ram Sh. Lakhan Das
15. Rameshwar Mueyan' Sh. Yamuna Mueyan -
" 16. Yogendra Mueyan  Sh. Bengali Mueyan
17, Gareeban Mueyan Sh. Yammna Mueyan
18, Mantoo Mahto Sh. Shyam Lal Mahto
19. Mukhdeo Paswan  Sh. Ramchandra Paswan
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Name Husband's/Father s Name - Name Husband’s/Father’s Name
30, Lalject Paswan Sh. Raghunath Paswan 51. Yasoda Manjhyan  Sh. Sikhod Hansda
21. AmamathPaswan  Sh. Narayan Paswan 58, Rasmani Devi Sh. Basudeo Turi
22. Mukhan Paswan Late Kishun Paswan 59. Putula Devi Sh. Jagdish Mallah
23, Naresh Paswan-II Sh. Mishri Paswan - 60, Ramrati Mallahin Sh. Baijnath Mailah
24. Santosh Bouri Sh, Bilas Bouri 61. Chanda Mallahin Late Kailash Mallah
25. Jaggannath Wauri Sh. Chitu Wauri 62. Mina Veldadin Sh. Shiv Pd. Nonia
2. Guja Wauri Sh. Kashinath Wauri 63. MinaDevi Sh. Bhimal Choudhary
27. Amulyau Modi Sh. Babu Lal Modi 64. SakilaKhatoon Mohammad Jalil
28. Nitesh Modi Sh. Nand Lal Medi 65. Saroon Khatoon Samsuddin Ansari
29. Rajesh Sharma Sh. Mahadev Sharma 66. Munna Munia Late Keso Munia
30. Ajay Pd. Ram Late Mahavir Ram 67. Pano Devi Lagan Mahato
31. Naresh Nisad Sh. Aethwari Mallah 68. Niti Modiyan Late Kartik Modi
32. Surendra Chanhan Sh. Radheshyam Nonia 69. Aalta Wanrin Late Sofal Wauri
33. Vinod Modak Sh. Sahdeo Modak 70, Pramila Devi Late Faguni Paswan
34. Jhavi Yadav Sh. Muneshwar Yadav 71. Rajesh Paswan Sh. Govima Dushad
35. Manoj Rajak Sh. Kiman Rajak 72. Uday Paswan Sh. Baleshwar Paswan
. 3. Anil Mahato Sh. Janki Mahato 73. Aaduri Waurin S. Manohar Wauri
37. Wishu Wauri-1 Sh. Vijay Wauri, 74, Kalipdo Modi Sh. Durga Podo Modi
38. Wishu Wanti-11 . 5h. Rakhu Wanri 75. Aandi Paswan Sh. Bal Govind Paswan
. (Vinod Wauri) '
39, Mohan Yadav Sh. Lakshmi Yadav 7. Rampratap Dhari Sh. Permeshwar Dharl
40, R ilas Paswan Sh Norwe Lal Paswan 77. Ramvrix Dhari Sh. Kailash Dhari
41 SubhashKr'Verma  Sh Sonu Pd. Verma 7. Bindeshwar Paswan  Late Saryn Paswan
42. Ganesh Rajwar Late Raghu Rajwar 79. Vipay Prasad Sh. Vazir Chawhan
4. Hiro Waurti Late Kali Wauri 80. Satyanarayan Paswan Sh. Parmeshwar Paswan
4. Rag Paswan Sh. Darbari Dushad S‘l. Manoj Paswan Sh. Baleshwar Paswan
) . 82, Upkar Nishad Sh. Vasant Nisad
45. RajKr. Saw Sh. Bundi Saw .
. 83. KrishnaPaswan Sh Rajkumar Paswan
46. Devendra Panchal Late Deo Ji
‘ . 84. Jitendra Paswan Sh. Bisheshwar Paswan
47. Roto Wauri Late Hari . . . .
- 85. Maria Wauri Late Kali Wauri
43. Sofal Wauri La‘te Prabhash Waurl 86. Mahadeo Wauri Late Satish Wauri
49, Dilip Mahto Sh. Hari Mahto 87 JimiDevi Sh. Haru Karmkar
50. Sadhu Roy Sh. Rakho Hari Roy 88, Sukuram Manghi Karmu Manhi
51. Mathura Paswan Sh. Baleshwar Paswan _ 89. UmeshPaswan Sh. Kishun Paswan
52. Mukhi Manjhyan Sh. Lakhiram Manjhi 9. Binod Paswan Sh. Prabhu Paswan
53. _Chotki Manjhyan Sh. Mithur Manjhi 91. Lalita Devi
54. Kamli Manjhyan Sh. Shamil Manjhi 92. MinaRajwarni Sh. Rijo Rajwar
55. ChamiiManjhyan  Sh. Majhiyan Manjhi 9. RajumarPaswan  Sh Parmeshwar Paswan
56. Kajli Manjhyan Sh. Nanda Manghi o4 SikandarPaswan  Sh. SureshDushad.
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L-20012/279/95—IR (C-1)
Government of India

MINISTRY OF LABOUR
New Delhi, the I 1thMarch, 1997

CORRIGENDUM

In this Ministry’s order of even number dated 17th
September, 1996, the names of the workmen, in the list
appearing at Sr. Nos. mentioned below are corrected as
below :-—

St The name of the Corrected name
No. workinen given in the
list attached to the
order
6. Krishna Wauri Krishna Bouri
7. Narayan Wauri Narayau Bouri
15. RameshwarMueyan  Rameshwar Bhuiya
16. Yogendra Mueyan Yo gendrathuiya
17. Garecban Mueyan (Gareeban Bhuiya
25, Jaggannath Wauri JagamatﬁBouri _
26. Guja Wauri GujaBouri
37. Wishu Wauri-] Bishu Bouri No. 1
38. Wishu Wauri-II Bishu Bouri No. 2
(vinod Wauri)
43. Hiro Wauri Hiro Bouri
47. Roto Wauri Roto Boari
48. Safal Wauri Sufal Bouri
69. Aalta Waurin Avlta Bowri
73. Aaduri Waurin Aaduri Bourin
85. Maria Wauri iMaria Bouri »
8. Mahadeo Wauri Mahadeo Bouri
(BRAJMOHAN) |
Desk Officer

=% ficeeh, 23 =, 2004 i
Wo3lo 949,—aireifiee forarg safufrm, 1947 (1947

7 14) WY U0 17 F AT H, T WER WoHeHlofdto

¥ ya e ¥ Hag Prir ot s wederl ¥ dte, srgey
¥ it sifreitfir e & F=e wR sl sfrm
I, yare ¥ dare (dnd g 133/1995) # v Ewt
2, <t = TER A 19-03-2004 ) VI T o1 |

[Ho Wato 20012/397/94-3T. ML (WW-1)]

_ . . T, TR A
New Delhi, the 23xrd March, 2004

§.0. 949.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central

Government hereby publishes the Award (Ref. No. 133/95)
of the Central Government Industrial Tribunal/Labour
Court, 11, Dhanbad now as shown in the Annexure inthe
Industrial Dispute between the employers in relation to
the management of BCCL and their workman, which was
received by the Central Government on 19-03-2004.

[No. L-20012/397/94-IR (C-1)]
S. 8. GUPTA, Under Secy.

ANNEXURE

- BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL NO. 2, DHANBAD

In the matter of a reference U/S. 10(1) (d) (2A) of the
Industrial Disputes Act, 1947,

Reference No. 133 of 1995,

Parties : Employees in relation to the management of
Bhowra Areaof M/s. B.C.C. Ltd.

AND
THEIR WORKMEN,
Present : SHRI B. BISWAS, Presiding Officer
"Appearances: '
For the Employers Shri D. K. Verma,
Advocate
Forthe Workman  :  ShriS. N, Guswami,
' Advocate.
State: Jharkhand.  Industry: Coal
Dated, the 24th February, 2004.
AWARD

By Order No. L-20012/397/94-LR. (Coal-I) date, the
19th September, 1995 the Central Government in the
Ministry of Labour has, in exercise of the powers conferred
by clause (d) of Sub-section (1) and Sub-section (2A) of
Section 10 of the Industrial Disputes Act, 1947, referred
the matter for adjudication to this Tribunal with following -
schedule -

“Whether the action of the management of Bhowra
Area of M/s. BCCL in dismissing Smt. Hiramani
Manjhian, Crusher Kamin from service is justified?
If not, to what relief the concerned workman is
entitled?”

2. The case of the concerned workman, acoording
to the written statement submitted by the sponsoring union
on her behalf, in brief, is as follows :

The sponsoring union submitted that the conccrned
workman was a permanent employee of Bhowra (BP & PH)
Power House appointed by erstwhile owner and after
formation of the Organisation of the management of
M/S. B.C.C. Ltd. under Bhowra Area No. XI (B.C.C.L.)
Bhowra (North) U/G. Mines. They submitted that as the
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management failed to provide accommodation. the
concerned workman used to attend her place of duty from
Sindri where her husband was residing. On 15-6-94 the
concerned workman failed to attend the place of her duty
from Sindri as she fell sick on the ground of her suffering
from tuberculosis. As she fell seriously ill neither she conld
inform the management about her absence nor she was
able to report for his duty. Considering seriousness of her
ailment she reported at Bhowra Hospital for her treatment,
but as she was not recovered on receiving treatment of
Bhowra Hospital, she remained under treatment of Dr.
Manju Jha, Sindri from 18-6-94t0 27-1-95 and intimated
this fact to the management. The sponsoring union
submitted that after recovery of the ailment the concerned
workman with her fitness certificate came to her place of
duty and approached the management to atlow her to join
her duty but the management did not allow her to resume
duty. On the contrary the management issuned a Charge-
sheet No. BCCL/BCP/X1/84/PH/CH/2 dated 17-8-94 which
was handed over to her on 30-1-85. She submitted her
reply and in the reply she assigned the reason of her
absence on the ground of her illness, but the management
without accepting her contention decided to hold
domestic enquiry against her and accordingly appointed
Enquiry Officer vide letter No. PS/85/(N)/CS/PH/6113
dated 24-4-95 underthe signature of Dy. C.M.E., Bhowra
(N) Colliery. The sponsoring union submitted that the
alleged charge-sheet dated 17-8-84 for absenting from duty
without any informaticn or permission from the competent
authority for more than ten days under clanse 27 (16) of
the Standing Orders applicable to the employees of Bhowra
Power House issued by in-competent authority, who is
neither the appointing authority nor disciplinary authority
rather he is other than the competent authority to issue
the alleged charge-sheet against the employees of Bhowra
Power House. The Bhowra Power House is a captive'plant.
They ‘alleged that the allegations levelled against the
concerned employee was vague, indefinite, not specific
and unwarranted, baseless and is not applicable under
" clause 27 (16) of the Certified Standing Orders. They
submitted that the concerned workman beyond her control
owing to her serious illaness could not report to her duty
on 15-6-84 and thereafter she was senctioned medical sick
leave for a week and she was undergone treatment, but
the management without accepting her contention
conducted domestic enquiry against her and after
completion- of domestic enquiry the Enquiry Officer
" submitted a report holding her guilty to the charges.
Relying on the enquiry report the management dismissed
the concerned workman from her service illegally, arbitrarily

and violating the principles of natural justice. Accordingly, -

the sponsering union on behalf of the concerned workman
submitted representation for her reinstatement, but as that
was not considered they raised an industrial dispute before
the A.L.C. (C) which ultimately resulted reference to this
Tribunal for adjudication.

The sponsoring union, accordi ngly, submitted
prayer to pass award directing the management to reinstate”

- the concerned workman from the date of her dismissal

with full back wages and other consequential relief.

3. The management, on the contrary, after filing
written statement-cum-rejoinder have denied all the claims
and atlegations which the sponsoting union asserted in
the written statement submitted on behalf of the concerned
workman. They submitted that the concerned workman
was working as crusher kamin under the management. -
They submitted that she started absenting from her duties
with effect from 15-6-84 without permission or information.
A charge-sheet dated 17-8-84 was issued to her alleging
that she was absenting from her duty with effect from
15-6-84 wihtout any information or permission from the
competent authority which amounted to misconduct under
clause 27 (16) of the Standing Order applicable to the
establishment. The concerned workman submitted reply -
dated 30-1-85 stating that she remained absent from her
duty on account of her sickness. She admitted that she
could not intimate her absence to the competent authority
and prayed to atlow her to resume her duty. As the reply
given by the conceined workman was not satisfactory the
management appointed SriS.K. Sinha, Personnel Officer,
as the Enquiry Officer and Sri D. Chatterjee, Engineer, as
management’s representative by memo dated 31-1-85 they
submitted that the concerned workman during enquiry
proceeding appeared and defended her case fully. They
submitted that full opportunity was given to the concerned
workman todefend her case. After completion of domestic
enquiry the Enquiry Officer submitted her report holding
the concerned workman guilty to the charges levelled
against her. Considering the enquiry report and all
material facts including enquiry proceedings the
management decided to dismiss the concerned workman
from her service and accordingly she was dismissed from
her service by order dated 24-4-85,

In view of the facts and circumstances disclosed
by the management they submitted their prayer to pass
award rejecting the claim of the concerned workman.

Pointstobe decided

4. “Whether the action of the management. of
Bhowra Area of M/s. BCCL indismissing Smt. Hiramani
Manjhian, Crusher kamin from service is justified ? If not
to what relief the concerned workman is entitled 7"

Finding with reasons

5. Tt transpires from the record that before taking
up hearing of the instant case on merit hearing on
preliminary point was taken up to observe whether the
domestic enquiry held against the concerned workman
by the Enquiry Officer was fair, proper and in accordance
with the principle of natural justice. Vidé order No. 48
dated 18-11-2003 the said issue was disposed of and it
was decided by this Tribunal that the domestic enquiry *
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conducted by the Enquiry Officer against the concerned
workman was fair, proper and in accordance with the
principle of natural justice. In the circumstance at this
stage there is no reason to re-open the same issue.

6. Here the point for consideration is whether the
management has beer able to substantiate the charge which
was brought against the concerned workman and if the
concerned workman is entitled to get any reliefunder Sec.
11-A of the Industrial Disputes Act, 1947

Considering the facts disclosed in the pleadings of
the parties and also evidence onrecord I have no dispute
to hold that the concerned workman was a Crusher Kamin
under the management at Bhowra Area No. X1 of BCCL,
Bhowra (North) UG Mines. It is the allegation of the
management that the concerned workman started
remaining herself absent from duty with effect from
15-6-84 without obtaining prior permssion or giving any

intimation to the management, Accordingly, the’

managcment on 17-8-84 issued a charge-sheet to the
concerned workman on that ground. The char gesheet
during evidence of MW-1 was marked as Ext. M-1. The
chargesheet Speaks as follows :

“H has been reported that you have been absenting
from your duty since 15-6-84, without any information or
permission from the competent authority, which amounts
to a misconduct under clause 27 (16) “ABSENTING
FROM DUTY WITHOUT ANY INFORMATION OR
PERMISSION FROM THE COMPETENT AUTHORITY
FOR MORE THAN TEN (10) DAYS” of the Standing
Order applicable to the employees of Bhowra Power
House.

You are therefore required to submit your
cxplanation in writing within three (3) days of the
rcceipt of this memo of Chargesheet as to “WHY
DISCIPLINARY ACTION SHOULD NOT BE TAKEN
AGAINST YOU.” '

It is scen that the concerned workman submitted
her reply to charge-sheet which also during evidence
was marked Ext. M-2. It is the specific claim of the
concerned workman that as she was a tuberculosis patient
and as she fell il seriously on the ground of that ailment
inspite of her utmost effort she could not join her duty

after coming from the place of her residence at Sindrion

15-6-84. She intimated this fact to the Imanagement and
thereafter for her treatment she went to Bhowra Hospital,
but in the matter of her rccovery as she did not receive
fnutful result sheleft the hospital and remained under the
treatment of Dr, Manju Jha, Sindri from 18-6-84 to
27-1-85 from the reply given by the concerned workman
ittranspires clearly that shecould not intimate the reason
of her absence to the competent authority as her husband
was also lying seriously ill. In thereply she also informed
that in connection with her ailment she reporied at
Bhowra Hospital, but asit wasnot possible on her part

totake her treatment from Bhowra Hospital from Sind,
the place of her residence, she left the hospital and
remained under the treatment of Lady Doctor from
18-6-84 1il130-1-85. The enquiry report during evidence
of MW-1 was marked as Ext. M. 3 from the enquiry
report it transpires that the concerned workman made a
statement to the Enquiry Officer wherein she assigned all
the reasons of her absence. The Enquiry Officer in his

- report also ventilated this fact relating to ailment of the

concerned workman which she disclosed to him- during
hearing. During the course of enquiry the following
points had been observed by the Enquiry Officer :

(a) That Smt. Hiramonmi Manjhian was under
treatment at Sindri and she has produced a
medicial certificate in support of illness froma
registered medical practitioner (State
Dispensary) Sindri (marked Annexure ‘A’ ).
The genuinesess of the certificate may be relied
upon. Of course, no prescription or allied papers
have been submitted.

(b) It has been confirmed by the Medical Officer,
Bhowra Hospsital that on 20-6-84 Smt.
Hiramoni Manjhain reported to Bhowra
Hospital and attended the hospital for a week
only. (Annexure“B’). '

(c) She has admitted that no information was given
to the management of Bhowra Power House

- about her long illness. She was not granted
leave nor she was on the authorised sick roll.”

From his observation it transpires clearly that the
concerned workman submitted a medical certificate in
relation to her ailment and the Enquiry Officer did not
raise any dispute relating to genuineness of the certificate
issued. by the Doctor. The Enquiry Officer also was
confirmed from the Medical Officer, Bhowra Hospitat that
the concerned workman reported to Bhowra Hospital
about her ailment and attended the said hospital for a
week. Therefore, it is seen that the concerned workman
was actually Iying ill from 15-6-94 till 30-1-95 and the
Enquiry Officer also satisfied with the fact relating to
ailment of the concerned workman during the period in
question.: It is really curious to note when the Enquiry
Officer was satisfied about the reason of the absence of
the concerned workman he came to the conclusion that
the charge levelled against the concemed workman for
his unauthorised absence was established beyond
reasonable doubt. It is seen that after submission of the
report the matter was placed before the Disciplinary
Authority and the Personnel Manager on the reverse page
of the enquiry report made observation to the effect that
the period of absence of the concerned workman will be
treated as “leave without pay”. Inspite of making such

- obsveration by the Personnel Manager another note was

given with the comments “this is a case of dismissal ”.
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Below that note there is another note "dismissal approved".
It is the bounden duty of the Disciplinary Authority to
assign reasen that without sufficient explanation how a
workman shall liable to be dismissed from service. When
it is seen from the report of the Personnel Manager that
the absence of the concerned workman may be treated as
“leave without pay’ the further note came to the effect
that it is a case of dismissal. The two opinions appear to
be dramatically opposite. But inspite of holding reverse
view there is no explanation to the effect how the conceed
workman shall be dismissed from her service particularly
when it has been established from the report of the Enquiry
Officer that the concerned workman actually was lying ill
as of tuberculosis patient. It'is seen that the management
without holding a compassionate view inspite of knowing
the fact that she was a tuberculosis patient did not waste
a minute further to draw decision to dismiss her from
service. It transpires that she was a permanent workman
of the management and started working there since the
time of erstwhile owner of the said Power House.

7. It is fact that the concerned workman did not
intimate the fact of her absence well ahead. If this aspect
is taken into consideration in that case there is scope to
say that she remained on unauthorised leave but
simultaneously it is to be taken into consideration whether
the concerned workman was physically and mentally
capable encugh to intimate this fact personally to the
management. However, it is clear that immediately after
lying seriously ill she went to Bhowra Hospital for her
treatment. That Hospital belongs to the control of the

management. The report of the Enquiry Officer shows

that the conceimed workman was under treatment there
witheffect from 20-6-94 for a week. The concerned workiman
went on leave with effect from 15-6-94. It was the foremost
duty of the Medical Officer of Bhowra Hospital to report
this fact to the management immediately after the

concerned workman attended that “hospita! for her -

treatment. It transpires that the Medical Officer of Bhowra
Hospital did not consider necessary to inform this fact to
the management and it should be considered as a serious
latches on the part of the Medical-Officer. However, as
soon as the concerned workman reported for her treatment
at Bhowra Hospital there is no scope to say that she
remained on unautherised leave. On the contrary, it has
been established that she decided to take her treatment
from the hospital of the management under their care.
Considering the statement of the concerned workman it is
clear that from Sindri she used to attend her duty at Bhowra
every day as because the maangement did not provide
her any accommodation at Bhowra, She disclosed that
with such serious illness as it was not possible for her to
attend Bhowra Hospital regularly from Sindri she decided
to take her treatment of Dr. Manju Jha at Sindri and remained
under her treatment till 30-1-95. The Enquiry Officer relied
on the said medical certificate which was produced by the
concerned workman in course of hearing Proceeding duly

issued by Dr. Manju Jha. Therefore, it has been proved
beyond all shadow of doubt that the concerned workman
was actually lying ill being a tuberculosis patient. Knowing
fully well all this fact T have failed to understand how the
concerned workman was dismissed from her service,

8. It is the specific allegation of the management
that the concerned workman went on unauthorised leave
from 15-6-94 for more than ten days. It is seen that on
20-6+94 the concemed workman reported at Bhowra
Hospital for her treatment and for one week she remained
under treatment there. Therefore, there is no scope to say

" in view of my observation made above that the concerned

workman from 15-6-94 remained onunauthorised leave for
more than ten days.

In view of my discussion above I hold that the
management have failed to establish the charge brought
against the concerned workman. It is seen that the order
of dismissal was signed by the Dy. CM.E. The
representative of the concerned workman submitied
categorically that the Dy. CM.E. had no authority to

-dismiss the concerned workman from her service as he

was not the appointing authority. The learned Advocate
for the management submitted that power was delegated
to Dy. C.M.E. thaugh they have failed to submit any such
order to that effect. The learned Advocate for the
concerned workman referred a decision reported in FL.R.
1992 page 659 and submitted that even if there was a
delegation of power the Dy. CM.E. had no authority to
dismiss the concerned workman from her service. In the
said decision their Lordship of Hon’ble High Court, Patna
observed that by virtue of delegated power the officer
whois empowered with that power is debarred from taking
any disciplinary action against the concerned workman. If
this aspect is taken into considefation also in relation toa
decision reported in 1989 Lab. 1.C. 1532 then in that case
there is sufficient scope ‘to say that the Dy. CM.E.
exceeding his power dismissed the concerned workman
from her service. I fully conceed with the observation of
the Personnel Manager which was given on the reverse
side of the enquiry report. Under that facts and
circumstances it would have been deserving to allow the
concerned workmian to resume her daty treating the period
of absence as “leave without pay’. Therefore, considering
all the facts and circumstances it is cléar that the
management not only have failed to establish the fact but
also simultaneously have failed to explain the reason of
dismissal of the concerned workman which is to be a
mandatory one, Moreover, it is seen that the management
in course of hearing have failed to show that the Dy CM.E.
was competent encugh to pass the order of dismissal
against the concerned workman.

9. In view of all the facts and circumstances
discussed above [ hold that the management itlegally,
arbitrarily and violating the principle of natural justice
dismissed the concerned workman from her service.
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Accordingly, the management is liable to reinstate her in
scrvice from the date of her dismissal i.e. 24-4-85 with 50%
of back wages and other consequential benefits.

10. In the result, the following award is rendered—

The action of the management of Bhowra Area of
M/s. B.C.C. Ltd. in dismissing Smt. Hiramoni Manjhian,
Crusher Kamin, from service is not justified. The
management is directed to reinstate the concerned
workman in her service with effect from 24-4-95 with 50%
of back wages within 30 (thirty) days from the date of
publication of the award in the Gazette of India.

B. BISWAS, Presiding Officer
¢ feoett, 23 A, 2004

w1 3. 950.—sitmfirs fram erfufam, 1947
(1947 F114) F €T 17 % SIgeRn ¥, Fa v fan
3 W % Hag P! ol 3wl o, agey
¥ fafde siedifirer fram § F=ia wam sirdf sfie
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[ €. Us-20012/184/99—-3T4. 5TR.(&H-1) ]
THo THo T, e Afad
New Delhi, the 23rd March, 2004

S.0. 950.—-In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 286/99)
of the Central Government Industrial Tribunal/Labour
Court, II, Dhanbad now as shown in the Annexure in the
industrial Dispute between the employers in relation to
the management of TISCO Ltd. and their workman, which
was received by the Central Government-on 19-03-2604.

[No. L-20012/184/99-IR (C-1)]
S.S. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL -
TRIBUUNAL NO. 2, DHANBAD

PRESENT:
SHRI B. BISWAS, Presiding Officer

In the matter of an Industrial Disputes under Section
10(1(d) of the L.D. Act., 1947.

Reference No. 286 of 1999

PARTIES : Employers in relation to the management of
Tisco. Ltd. and their workman.

APPEARANCES:

On behalf of the workinan Mr.N.G. Arunr,
Authorised

Representative

Mr. D. K. Verma
Advocate. -
State : Jharkhand. Industry : Coal
Dated, Dhanbad the 24th February, 2004,
7 ' AWARD )
The Govt. of India, Ministry of Labour, in exercise of
the powers conferred on them under Section 10(1)(d) of
the 1. D. Act., 1947 has referred the following dispute to
this Tribunal for adjudication vide their Order No. L-20012/
184/99-IR (C-D), dated the 3rd August 1999.
SCHEDULE
“Whether the demand of the Union for employment
of Md. Yusuf, the dependant son of late Md. Yunus
from the management of Jamadoba Colliery of
M/s. Tisco. is justified? If so, to what relief Md.
Yusuf'is entitled?” )
2. The case of the concerned workman according

to Written Statement submitted by the sponsoring Union
on his behalf, in brief, is as follows :

Qn behalf of the erﬁployers

It has been submitted by the sponsoring Union that
late Md. Yunus was a permanent employee of Jamadoba
Colliery under M/s. Tisco. Ltd and had been working as
Line Mazdoor since 1-11-76. They submitted that the said
workman i.e. Md. Yunus have been suffering from “Liver
Cancer” and after prolonged treatment at Tata Main
Hospital he expired on 14-8-89 at the same Hospital. After
the deathof Md: Yunus his wife Smt. Meherrunnia applied
for employment but her case was not considered because
the management was not in favour of employment to any
family. They submitted during conciliation hearing before
the ALC (C) over that issue which the management in
their rejoinder disclosed as follows - —

“It was pointed out by the management
representative that wife is not considered as
dependant for the purpose of employment and as
such the demand of the union cannot be acceded
to. The Union was satisfied with the contention of
the management that the employment of female

_ worker 18 very limited in underground mines because
of statutory restrictions and therefore, the said file
was closed on the aforementioned date”.

They discloscd that thereafter on the advice of the
management Md. Yusuf, dependant son of late Md. Yunus
requested the management to offer his employment on
compassionate ground but that too was not considered
by the management, They alleged that inspite of standing
policy to offer cniployment to the dependant of the
deceased who dicd in Cancer or incurable disease in the -
instant case the management did not follow the same
arbitrarily. They lurther subimitted that the management
previously on dilfcrent occasion offered employment to
the dependant of many workers who neither completed 15
years of service with the company nor died of any ailment
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as per list maintained by the management. They further
submitted that due to this discriminatory policy of the
management whole family of the deceased employee are
- passing their days in the midst of starvation. They
disclosed that Md. Yusuf , dependent son of Md. Yunus
has got adequate knowledge of fabrication, welding and

other similar nature of job and accordingly he could be

exclusively utilised by the management if employment in
view of his prayer was provided to him. They submitted
that as the management turned down the prayer of the
son of the deceased worker they raised an industrial
dispute before the ALC (C), Dhanbad for conciliation which
ultimately resulted reference to this Tribunal for
adjudication.

3. Management on the contrary after filing Written
statement-cum-retoinder have denied all the claims and
allegation which the sponsoring Union asserted in the
Written statement submitted on behalf of the concerned

workman. They submitted that Md, Yunus i.e. the

deceased worker was appointed on 1-11-76 at Jamadoba
Colliery aud expired on 14-11-89 at Tata Main Hospital,
Jamshedpur due to “Liver failure” after putting about 13

years of service. They submitted that as per the procedure
of the Company name of one deépendent is enrolled in the

employees dependent register on the application filed by
an employee after completion of 15 years of service. As
the aforesaid workman did not complete 15 years of service
under the company he did not get the name of any of his
dependent enrolled for his futurc emiployment. They further
submitted that the provision of NCWA has no application

so far as employment of dependents are concerned to the

establishment of the company. The company follows its
own procedure of employment according to which each
and every workman gets opportunities to get his
dependent enrolled in the Employees Dependent  Register
and the dependent is provided employment according to
seniority in service against existing vacancies at a particular
-time. It has been submitted by them that due to non-
availability of vacancy they are facing serious difficulties
in providing employment to the dependents due to
iniroduction of modern technology in the mining operation
for winning coal from the mines. Apart from that fact they
. are also facing surplus man power and for which they
have been compelled to introduce voluntary retirement
scheme for reducing man power. They submitted that when
such position is prevailing question of offering fresh
employment did not arise. In view of the facts and
circumstances stated above management submitted their
prayer to pass award rejecting the claim of the concerned
workman.

4, POINTS TO BE DECIDED

“Whether the demand of the union for employniént
of Md. Yusuf, the dependent son of late Md. Yunus
from the management of Jamadoba Colliery of

1159 G1/04—15

M/s. TISCO. is justified? If so, to what relicf
Md. Yusufis entitled?”

5. FINDING WITH REASONS

It transpires from the record that the spdnsoring
Union have examined two witnesses to substantiate their
claim Management orithe contrary examined one witness

" as MW-1 in support of their claim. Of the two witnesses

examined by the sponsoring Union WW-1 is the widow of
the deceased workman i.e. Md. Yunus and WW-2 is the
Regional Secretary of Tata Group of Collieries of R.C.M.S.
Considering the evidence of both sides and also
considering the facts disclosed in the pleading of both
sides there is no dispute to hold that Md. Yunus the

deceased workman got his employment as Line Mazdoor -

at Jamadoba colliery on 1-11-76 under the management. It
is also admitted fact that said Md. Yunus died at Tata
Main Hospital, Jamshedpur on 14-11-89 i.e. after putting
13 -years of service. After the death of Md. Yunus his
widow Meherrunisa i.e. WW-1 submitted an application
for her employment. Management regreited to provide
employment to her, considering their policy decision not

. to provide employment to any female, Over that decision

the sponsoring Union raised an it Justrial dispute before
the ALC(C), Dhanbad fo: conciliatic.». Tt s;2nspires that
the management took the same view of -7t vroviding

employment to any female workman and accordingly they

flatly denied to provide employment to the widow of the
deceased taking the same principle. The conciliation matter

~ in view of the submission of the management was ended

and no reference was initiated by the Ministry for
adjudication of the dispute in question. This fact is not
the subject matter of the instant reference case. However,
instant reference case is in relation to giving employment
to Md. Yusuf son of the deceasecd wurkman by the
management. Now let us consider if the claim of the
sponsoring Union stands on cogent footing or not and if
so whether Md. Yusuf'is entitled to get any employment
on compassionate ground or not. It transpires from the
evidence of WW-2 that six years after the death of

- Md. Yusuf his widow Meherrunisa submitted another

application for employment of the on of her deccased
husband when her prayer for cinpioyment was net
considered by the management. It is the coutention of the
sponsoring Union that there is a policy of ibe management
to provide employment to the dependent of the deceased
worker if that worker expires cn Cancer or any other
incurable disease. WW-2 submitted during his evidence
that Doctors actually could not find out the exact diseasc
from which Md. Yunvs i.c. the deccased worker was
suffering from. Sometimes the Doctor opined, that he was
suffering from Collitis and sometimes they opined that he

-was suffering from ailment in Gall Bladder along with some

Liver disease. Again sometimes they ¢ pined that he was -

“suffering from Twnour in the abdomen. However, when

the doctors were busy in finding out actnal ailment which
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the concerned workman was suffering from, he died. This
witness further disclosed that for his treatment the
deceased worker was first admitted at Tata Hospital
Jamadoba and thereafter he was transferred ‘o Tata Main
Hospital Jamshedpur. He further disclosed that in the midst
of his treatment as indoor patient at Tata Main Hospital
Jamshedpur the szid workman died. This witness disclosed
that during conciliation proceeding as the management
relying on the policy decision regretted to provide
employment to the widow of the deceased worker the said
conciliation proceeding was stopped. Thereafter the
widow of the deceased submitted representation for
providing employment to the son of the deceased
workman but that too was regretted by the management,
and for which the sponsoring union again raised industrial
dispute before the ALC(C), Dhanbad for conciliation. At
that time management expressed their inability to provide
employment to the son of the deceased as the claim did
not cover under employment policy followed by them.

This witness disclosed that inspite of existence of
employment procedure the management sometimes in case
of need provided employment to the dependent and in
support of that claim this witness referred some cases
during his evidence. MW-1 on the contrary in course of
his evidence disclosed that management of TISCO
maintains their own employment procedure o give
employment to the deceased worker. According to that
procedure the petitioner who is dependent son of the
deceased is not entitled to get employment on
compassionate ground. It is the contention of the
management that as per employment procedure an
employee who has completed 15 years of service, is
allowed to enroll the name of one of his dependent in the
dependent’s register of employment and thereafter
emplovment to that dependent provided subject to
availability of vacancy as well as per seniority list. 1n the
instant case the concerned workman got his employment
in the year 1976 and he died in the year 1989, i.e. after
completion of 13 years of service, the said workman i.e.
Md. Yunus died and accordingly as per employment policy
maintained by the management the said workman did not
get any scope to record the name of one of his dependent
in the employees dependent register for future
employment. MW-1 during his evidence relied on the
service card of Md. Yunus as Ext. M-1 which shows the
span of service enjoyed by the said workman. It is the
case of the management that as the claim for employment
of the widow of the deceased was regretted, claim for
employment of his son was initiated by Shri 8. K. Mahato,
Secretary, RCMS (WW-2) Jamadoba branch but that too
was regretted. In support of this claim management relied
on a letter marked as Ext. M-3. Management also relied on
the minutes of the Union management meeting held with
the Executive Director (RM) on 10-2-94 at Jamadoba (Ext.
M-4) 1o show that in the said meeting a resolution was
taken about employment of female workers in the colliery.

In item No. 6 of the Minutes of meeting it was observed
clearly —_—

"Employmenit of female as dependent on permanent
basis against existing rules which cover listed
diseases.

After hearing the request of the union, the relevant
employment pro¢edure in vogue was explained by
DM (P&W). It was informed that wife is not
included in the definition of dependents for the
purpose of employment on the strength of service.
It was aiso clarified that scope for employment of
female workers in the mining industry was limited.

ED (RM) advised DM (P& W) and Sri G.N. Singh,
Secy. RCMS Dhanbad to jointly examine the scope
of providing gainful employment to female workers
on surface. He advised that individual cases could
be referred to him and the same*would be looked
into on merit and availability of gainful employment
on surface in each such case."

"Therefore, sponsoring Union before raising
industrial dipute for employment of the widow of the
deceased was very much aware that wife is not included
in the definition of dependents for the purpose of
employment on the strength of service. No satisfactory
explanation on the part of the sponsoring Union is
forthcoming why inspite of getting knowledge of the
existing policy of the management raised industrial dlsputc
for employment of the widow of the deceased. It is the
contention of the management that provision for
employment as per clause 10-4-2 of 10-4-3 of the NCWAs
are not applicable under their management as they maintain
their own existing employment policy which was duly
endorsed by the RCMS Union. In support of this claim the
management relicd on the letter written by S.Dasgupta,
Joint Genl. Secretary addressed to the G:M. (Collieries) of
the management which during evidence of MW-1 was
marked as Ext M-5,

6. The question is whether on compassionate
ground the prescnt petitioner i.e. Md. Yusufis entitled to
get any employment. It is the contention of the sponsoring
union that Md. Yunus i.e. the deceased worker died of
"Liver Cancer". In support of that claim the sponsoring
union relied on medical papers marked as Ext. W-1 to
W-1/6, W-1/8 to W-1/12. T have carefully considered all
these medical papers but from these medical papers I do
not find any whisper if the deceased workman died as a

result of "Liver Cancer". The sponsoring Union during -

evidence relied on document marked as Ext. W-3/1. From
this document it transpires that Md. Yunus died of Viral
Hepatitis and not of liver cancer . Therefore, itis clear that
the cause of death of the said workman was not of "Liver

~ Cancer" but of viral Hepatitis. MW-1 during his evidence

disclosed that there is procedure for giving employment
to the dependent of the deceased under the management

-
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if the said workman dies or is declared medically disabled
and unfit due to suffering from T.B., Cancer, Nystagmus
and pneomoconosis. He disclosed that excepting those
diseases no such privilege for employment is given to any
dependent of the worker after completion of his 5 years of
service. This witness further disclosed that long years
back the management in some cases provided employment
to the dependent of the deceased or to outsiders in
superseding the procedure for employment, but that
procedure has totally been stopped. Therefore,
considering submission of the management it is clear that

"as they follow their own employment procedure they do
not foltow the procedure as laid down in clause 10-4-02
and 10-4-03 of NCWAs in the matter of providing
employment to the deceased worker. They disclosed that
as the claim of the sponsoring union for providing
employment of Md. Yusuf son of deceased worker -did
not come within the purview of their employment policy

. they regretted such prayer. Apart from this fact, the
management further submitted that after six years of the
death of that workman the union has comeforward with
this claim without any justified ground. It is fact that 6
years after the death of Md. Yunus the sponsoring union
has raised the industrial dispute over employment of his
son. WW-1 during his evidence explained the reason for
such delay but I consider it absolutely insufficient. No
satisfactory explanation on the part of the sponsoring
Union is forthcoming why they did not initiate their claim
for employment of MD. Yusuf immediately after the death
of this father i.¢. Md. Yunus, Knowing fully well of the fact
that due to policy decision management do not provide
employment to any female worker. Itis seen that knowing

fully well of this fact the sponsoring union initiated
employment for the widow of the deceased. If the conduct
of the sponsoring union is taken into consideration there
is reason to believe that the son of the deceased worker,
as was miner at the relevant time of his death initiation
was made by them for employment of his widow.

7. Employment on compassionate ground is
considered to save the family of the bereaved worker from
financial stringency and also to save from starvation, The
need accordingly is considered imminent in nature. By
lapse of time such imminency wipes out. No. cogent
evidence is forthcoming on the part of the sponsoring
Union that as a result of the death of the deceased worker
his family was handicapaed financially and they started
passing their days in the midst of starvation. It cannot be

taken into consideration that as a matter of right '

management or employer is liable to provide employment
in case of death of the workers because it affects not onty
the principle of natural justice but also affects the

Constitutional right of employment by others. Such

employment is only considered if extreme exigency is
proved. Mere filing of application for employment aftera
lapse of 6 years does not justify the proof of exigency

unti! and unless it is so established by the claimant. The
representative of the concerned workman in course of
hearing referred to a decision reported in AIR 2000 Supreme
Court 1596. In the said decision Their Lordships of the
Hon'ble Apex Court observed"

"Benefit of employment on compassionate ground
cannot be nagatived on the ground of introduction
of scheme assuring regular monthly income to
disabled empolyee or dependants of deceased
employee." - :

‘Their Lordships further observed:—

"The sudden jerk in the family by reason of the death
of the bread earner can only be absorbed by some
lomp sum amount being made available to the family.
This is rather unfortunate but this is a reality. The
feeling of security dropsto zero on the death of the
bread carner and insecurity thereafter regns and it
isat that juncture if some lnmp sum amount is made .
available with a compassionate appointment, the
grieve stricken family may find some solace to the
mental agony and manage its affairs in the normat
course of events. It is not that monetary benefit
would be the replacement of the bread earner but -
that would undoubtly bring some solace to the
sitnation. The introduction of the family benefit
seheme vide tripartite agreement, which enabled the
employees family to receive regular monthly
payment equivalent to the basic pay together with
_dearness allowance last drawn by the deceased or
disabled employee till the normal date of
superannuation of the employee in question in lien
of depositing the lump sum provident fund and
gratuity amount with the employer cannot be in any
way equated with the benefit of compassionate
appointments. The introduction of family benefit
schéme cannot be a ground to refuse benefit of
compassionate appointment. "

In the instant case claim of employment is coming
after a lapse of 6 years after the: death of the deceased
worker, Therefore, this demand for employment cannot be
taken at par with the view of the Hon'ble Apex Court stated
above. The sponsoring Union had the scope to place the
demand for employment of the son of the deceased worker
immediately after his death but they did not consider
necessary to do so for the reasons best known to them.
Accordingly, at this belated stage I do not find any cogent
ground to uphold their contention in the matter of
employment of the son of the deceased worker and for
which he is not entitled to get any relief. In the result, the
following Award is rendered: —

"The demand of the Union for employment of Md.
Yusuf the dependant son of late Md. Yunus from
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the management of Jamadoba colliery of M/s, Tisco
is not justified. Consequently, the concerned
workman is not entitled 1o get any relief.”

B. BISWAS, Presiding Officer
¢ firwedl, 23 Wrd, 2004
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[€. T&.~20012/164/98-9TE. AR (H-1)]
T, T, A, IaT wiaa
New Delhi, the 23rd March, 2004

S.0. 951.—In pursnance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. 2/99) of

the Central Government Industrial Tribunal/Labour Court,

II, Dhanbad now as shown in the Annexure in the Industrial
Disputc between the employers in relation to the

management of B. C. C. Ltd. and their workman, which
was received by the Central Government on 19-03-2004.

[No. L-20012/164/98-IR (C-1)]
S. S. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL (NO. 2) AT DHANBAD

Present : SHRI B, BISWAS, Presiding Officer

In the matter of an Industr:al Dispute under Section
10(1) (d) of the Indusiriai Disputes Act, 1947.

Reference No. 2 of 1999

PARTIES : Employers in refation to the management of '

Katras Project of M/S. B.C.C. Ltd. and Their

Workmen,
APPEARANCE:
Cnbehalfofthe : None
workman :
On behalf of the Mr. H. Nath,
emplovers Advocate.
State : Jharkhand. Industry : Coal
Dated, Dhanbad, the 24th February, 2004
AWARD

The Govt. of India, Ministry of Labour, in exerciseof
the powers conferrred on them under Section 10(1) (d) of
the 1.D. Act, 1947 has referred the following dispute to
this Tribunal for adjudication vide their Order No.
L-20012/164/98-IR(C-1), dated the 16th December, 1998, -

SCHEDULE
“Whether the action of the management of Xatras
Project of M/S. BCCL in dismissing’ Sri. Mathur
Manjhi we.f. 3-10-92 from the services of the
company only on the ground. of absence from duty
from 27-1-92 is justified? If not, to what relief the
concerned workman is entitled?”

2. The case of the concerned workman according
to the written statement submitted by the sponsonng union
on his behalf, in brief, is as follows :—

The sponsoring union submitted that the concerned
workman for his underground work as well as for
performing hazardous job at Katras Project fell seriously
ill and went to his native village for his treatment on
25-1-92. Being advised by the doctor he was under
complete rest and after his recovery he returned back to

 the place of duty on 11-8-92 with medical certificate issued

by a registerd doctor with a view to resume his duty. They
submitted that management by order dt. 27/28-8-92
directed him to produce all relevant papers relating to his
treatment which he complied with duly but he alleged that”
inspite submission of all medical papers management

-without accepting the same issued chargesheet to him

with the allegation of committing misconduct on the ground

of absentism and thereafter conducted domestic enquiry

proceeding against him. The enquiry officer after
conducting enquiry submitted his Siport holding the
concerned workman guilty to the charges brought againist
service without giving him any opportunity to hear him. It

is the specific contention of the sponsoring Union that

management illegally, arbitarily and violating the principle
of natural justice dismissed the concerned workman frm

his service. Accordingly, they submitted representation -
‘to the management for his reinstatement but that too did

notyield any result and for which the concerned workman
raised an industrial dispute before the ALC(C)Dhanbad
for congiliation which ultimately resutted reference to this
Tribunal for adjudication,

3. Management onthe contrary after filing written
stalement-cum-rejionder have denied all the claims and
allegations which the sponsoring union asserted in the
written statement on behalf of the concerned workman.

They submitted that as the concerned workman
remained himself absent from duty without any prior
intimation or permission of the management a
chargesheet was issued against him for committing
misconduct on 3-6-92 unczr clause 26-1-1 of the Certified
Standing Order. They submitted that the concerned
workman submitted his reply to the charesheet on 12-9-92
and disclosed that due to his sickness he remined absent
from duty. They submitted that as the reply given by the

- concerned workman was not satisfactory Disciplinary

Authority decided to hold domesstic enqurity against
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him and for which appointed Mr. P.N. Smgh as Enquiry
Officer. They submitted that the concernd workman
appeared and participated in the enquiry proceeding and
fully defended his case. They farther submitted that the
enquiry officer after conducting domestic enquiry
submitted report holding the concerned workman guilty
to the charges and thereafter the Disciplinary Authority

" considering enquiry report and all other connected papers-

dimissed the concerned warkman from his service by letter
dt. 4.10-92 . They submitted that the said order for dismissal
was legal, bonafide and justified and for which he is not
entitled to get his relief in view of his prayer.

4, POINTS TO BE DECIDED

"Whether the action of the management of Katras
Project of M/s. BCCL in dismisssing Sri Mathur
Manjhi, M/Loader w.e.f. 3-10-92 from the services of
the company only on the ground of absence from
duty from 27-1-92 is justified? If not, to what relief
the concerned workman is entitled 7"

5. FINDING WITH REASONS

It transpires from the record that before taking up
hearing of this case on merit it was considered if domestice
enquiry conducted against the concerned workman was
legal, vatid and in accordance with the principle of natural
justice. The said issue on preliminary point was disposed
of vide Order No. 14 dt. 9-12-03 and it was decided that
domestic enquiry conducted against the concerned
workman by the enquiry officer was legal valid and in
accordance with the principle of natural justice.
Accordingly, at this stage I do not find any reason to
reopen that issue again. Here the point for consideration

is if the managment have been able to substantiate the

charge brought against the concerned workman and if so
whether the concerned workman is entitled to get any
relief U/s. 11-A ofthe k. D. Act.

~ Considering the evidence of MW-1 and also
considering the facts disclosed in the pleadings of both
sidesI find no dispute to hold that the concerned workmen
was posted at Katras Project as 1/ Loader. It hasbeen
admitted by the concerned woftkman in his written
statement that he leaving the place of his work went to his
native village on 25-1-92. It has been submitted by him
that due to hazardous work of miner/loader in the mine he
fell serious ilt and for which he went to his native village
for his treatment. From his submission it tranpires that he

came to the place of duty on 11-8-92. with medical certificate

with a view to resume his duty.

On the contrary from the submission of the
management it transpires that the concerned workman
started absenting from duty with effect from 27-1-92
without any sanction leave or without prior permission
of the managemeént. They submitted that the concerned
workman left the place of his work even without giving
any intimation 1o the management and for which they

* appearance at the time of hearing of the enquiry

‘hearing. During his evidence copy of chargeshest issued

1ssueda chargesheet dt. 3-6-92underclaus526 1.1 ofthe -
certified standing order for committing misconduct onthe .
ground of absentism. Management submitted further that
the concerned workman submitted his reply to the |
chargesheet on 12-9-92 but as the reply given by him was
not satisfactory the Dlsclphnary Authority decided to hold
domestic enquiry against him and accordmgly appointed |
M P, N. Singh as Enquiry Officer. |

Mr. P N. Singh who was Personnel Officer at the |
relevant time during his examination as MW-1 disclosed
that after taking charge of the Enquiry proceeding he issued |

notice to the concerned workman for causing his |

proceeding. He disclosed that on receipt of the notice
concerned workman appeared and fully participated in the

1o the concerned workman was marked as Ext. M-1 while
his reply was marked as Ext. 2 chargesheet clearly shows
that the concerned workman started remaining himself
absent from _duty unauthorisedly for more than 10 days |
with effect from 27-1-92. As such unauthorised absence |
amounted to misconduct under clause 26.1.1 of the certified |
standing order applicable to the workmen under the |
management, the management issued chargesheet to the \
concerned workman on 3-6-92. In the reply givenby the |
concerned to the chargesheet on 12-9-92, he disclosed |
that owing to his illness he could not only attend to his |

“duties but aiso failed to give any information to that effect. |

Therefore, the reply given by the concerned workman -
shows clearly that he remained absent from duty with effect |
from 27-1-92 unauthorisedly and without giving any .
intimation to the management. Concerned workman in his
written statement disclosed that being directed by the
management he submitted all relevant papers to them but
he alleged that inspite of submitting those medical papers
instead of accepting the same decided to hold domestic
enquiry against him, Considering the record it transpires
clearly that the concerned workman fully participated in
the enquiry proceeding and signed the day to day enquiry
proceeding papers which duly evidence of MW- 1 had
been marked as Ext. M-5 to M-5/9.

Concerned workman during hearing of the enquiry
proceeding neither could be able to show a single scrap of
paper to justify his claim that being directed by the.
management he sabmitted ail medical papers for his
treatment nor he was able to furnish any such paper during
hearing before enquiry officer and for which he was found
guilty to the charge. In course of hearing the concerned
workman got ample scope to justify his claim that owing
to his illness he could not attend to his duties. Inspite of
getting such scope the concerned workman did not |
consider necessary 1o produce a single scrap of medical
paper to show that actually during the period of his
absence he was lying ill. No satisfactory explanation is
also forthcoming on his part why he did not consider
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mecessary to intimate the ground of his absence to the
management within r¢asonable period from the date when
he left the place of work r.e. on27-1-92.

It is seen that the concerned workman started
absenting from duty with effect from 27-1;92 unauthorised
and without giving any information to the management.
Management issued chargesheet to him on 3-6-92 and he
gave his reply to the charge sheet on 12-9-92 i.e.
continuously he remained absent without any information
for more thaneight and hatf months. As per clause 26.1.1
of the Certified Stancing Order it is to be considered as
misconduct if the workman remains absent from duty
continuously for more than ten days without giving
intimation or taking prior permission from the authority.
Here in the instant case the concerned workman remained
himself absent from duty without giving any intimation’
or taking prior permission of the management for a
period of more than eight and half months. Accordingly
management was justified to issue chargesheet to him. It

was the duty of the concerned workman to justify the -

reason of his remaining unauthorised absence from such
long period but he has lamentabley failed to do so I have
carefully considered all the materials on record including
papers relating to enquiry proceeding and I find sufficient
reason to hold that management have been able to
establish the charge brought against the concerned
workman .

It transpires that the Disciplinary Authority after
considering the enquiry report and all materials decided
to dismiss the concerned workman from his service
and General Manager approved the same. Enquiry
report submitted by the Enquiry Officer and approval
of G.M. for dismissal of the concerned workman
during evidence of MW-1 were marked as Ext. M-6 and
M-7 respectively. The order of dismissal of the
concerned workman also during the evidence was
marked as Ext. M-8,

. Now the point for consideration is if the concerned
workman is entitled to get any reliefU/s. 11-Aofthe 1.D.:
Act. Application of Sec. 11-A only can be considered ifit
is seen that the punishment inflicted on the concerned
workman was not justified.

In view of my discussion above it is clear that that
the concemed workman for a long period remained himself
absent from duty unauthorisedly taking the piea of his
ailment. Be did not consider necessary to send any
information to the management about the reason of his
absence. Neither in course of hearing of enquiry
proceeding nor in course of hearing before this Tribunal
the concerned workian produced any medical paper in
support of his claim that he was actually lying ill and that
was the reason for his such long absence though
unauthorised. After order of dismissal the concerned
workman neither preferred any appeal before the appellate
authority nor submitted any mercy petition for

condonation of the misconduct., committed by him. No
paper is also forthcoming to show that he submitted any
prayer to the management with a view to give him a chance
for rectification of his conduct in future.

To maintain discipline by the workman is the basic
principle of any industry or in the mines not only for its
growth and prosperity but also to maintain the
administration properly. There is no scope for any workman
te act whimsically as of his choice ignoring his duty which
he is liable to perform so long he remains in service. Ld.
Advocate for the management submitted in course of
hearing that the concerned workman was a permanent
miner/loader and for his long unauthorised absence
production affected considerably. Apart from this fact Ld.
Advocate futher submitted that the concerned workman
wilfully absented himself from duty for such long period
without giving any intimation to the management and in
such case if the punishment imposed on him is viewed
leniently in that case the other workmen may be provoked
to commit such offence infuture and if it is so done it will
seriously affect the growth of the industry which will not
only make the management sick but also economic growth
of the country will be affected equally.

Considering my discussion above I find no dispute
to hold that the concerned workman unauthorisedly
remained absent for a long period. He had enough scope
to intimate the reason of his absence but he did not
consider necessary to do so. During enquiry proceeding
he neither submitted any paper relating to his treatment
nor submitted any petition for mercy. After order of
dismissal he had the scope to submit mercy petition for
condonation of misconduct committed by him. 1f all. these
aspects are taken into consideration it will expose that the
concerned workman was not at all repentant for committing
misconduct. Question of showing mercy only canbe taken
up for consideration if it is seen that he is actually repentant
for the offence committed by him and if it is exposed that
he sincerely intends to rectify his conduct. Here in course
of hearing I have failed to find out anything relying on
which there is scope to say that the concerned workman
is actually repentant for his misconduct and he has prayed
for mercy. In the circumstances I do not find any scope to
say that management committed any unjustified act in
dismissing the concerned workman from his service.
Accordingly, I do not find any cogent ground to invoke
the provision of Section 11.A of the 1.D. Act to reconsider
the punishment imposed on the concerned workman.

In the result, the following award is rendered :—

“The action of the management of Katras Project of
M/s. BCCL in dismissing Sri Mathur Manjhi, M/Loader
w.e.f 3-10-92 from the services of the company only on

. the ground of absence from duty from 27-1-92 is justified.

Consequently, the concerned workman is not entitled to
getany relief.” _
B. BISWAS, Presiding Officer
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S. 0. 952.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 36/
1997) of the Central Government Industrial Tribunal/Labour
Court I, Dhanbad now as shown in the Annexurein the
Industrial Dispute between the employers in relation to
the management of BCCL and their workman, which was
received by the Central Government on 19-03-2004.

[No. L-20012/54/96-IR(C-D)]
S. S. GUPTA, Under Secy.
ANNEXURE . '

BEFORE THE CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL NO. 2 DHANBAD

In the matter of a reference under Section 10(1)(d)(2A)
of the Industrial Disputes Act, 1947

Reference No. 36 of 1997

PARTIES: Employers in relation to the
management of Lod:naColhexyof
M/s. B.C.C.L.
AND
their workman.
PRESENT: SHRIB. BISWAS,
APPEARANCES: _
For the Employers : Shri D.K. Verma, Advocate.
For the Workman : Shri D. Mukherjee, Adovcate
State : Jharkhand. Industry : Coal.
Dated, the 20th February, 2004
AWARD

By Order No.L-20012/54/96-IR (C-T) datedthe 2nd
April, 1997 the Central Government in the Ministry of

-

-been working as permanent Dumper Operator and he

" concerned workman raised an industrial dispute

Labour has, inexercise of the powers conferred by clause

"7(d) of Sub-section (1) and Sub-section (2A) of Section

10 of the Industrial Disputes Act, 1947 referred [the
following dlspute for adjudication to this Tribunal :

“Whether the action of the management of
Lodna Colliery of M/s. BCCL is dismissing Sri Shiv
Narayan Paswan, Pay Loader Operator from the -
service of the Company is justified ? If not, to what
relief the concerned workman entitled 7

2. The case of the concerned workman according
to written statement submitted by the sponsoring Union
on his behalf in bricf is as follows :—

The spm{sormg union submitted that the conc
workman was originally appointed as General Mazd
Category-I in the month of October, 1978 and post
Lodna Colliery. Thereafter the concerned workman
selected as Dumper Operator and since 17-5-79 he

ed
in
at

confirmed in Excavation Grade ‘D’ with effect from 1-1 90
They alleged that the management with some ulterior
and being biased asthe concerned workman was involved
in his active trade union activities, issued a false and
frivolous chargesheet dated 10-9-91 on the allegation of

receipt of the said charge-sheet the concerned workman
submitted reply and emphatically denied all the charges
brought against him, but being dis-satisfied with the reply
given by the concerned workman the Disciplinary
Anuthority decided to hold domestic enquiry against the

- concerned workman and accordingly appointed an Enq iry

Officer to that eﬂ'ect. The Enquiry Officer aﬁer hol

concerned workman guilty of the charges and ther
relying on the said finding of the Enquiry Officer

but the management has failed to take any action.

the A L.C. (C) for conciliation which ultimately r
reference to this Tribunal for adjudication.

3. The management, on the other hand, after filing
written statement-cum-rejoinder have denied all the claims
and allegations which the sponsoring union asserted i
the written statcment submitted on behalf of the conce
workman. They submitted that the concerned work
was engaged as Pay Loader Operator at Lodna Colliery in
the month of September, 1991. On 9-9-91 he went to the
garage of Shyamsul Mistry at Phusbungalow and
unauthorisedty drove away the Dumper No. BPR 2322
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without permission. of the management and without the
consent of the owner of the garage at about 8.30 PM.
They submitted that there was sufficient reason to believe
that the concerned workman made an attempt to steal away
the dumper on 9-9-91 from the garage of Shyamsut Mistry
at Phusbungalow where the said dumper was kept for
reparing purpose. They alleged that in course of driving
away the said dumper by the concerned workman it met

an aceident near Jamadoba More and as he could not -

move further be left the place leaving the dumper there.
Thercafter the concerned workman on the same night came
to the washery plant from where he tried forecibly to drive
away the water tanker and took the same to Area from the
Garage. He took Salim Khan, Water Tanker Driver, with
him although he was not on duty and after sometime the
water tanker was placed at the Washing Plant. As the act
committed by the concerned workman amounted to
scrious misconduct as per clause 26.1.10, 26.1.11 and
26.1.15 of the Certified Standing Order a chargesheet was
issued to him by the Disciplinary Authority. The concerned
workman submitted his reply to the charge-sheet but as
the reply given by him was not satisfactory the
Disciplinary Authority appeinted Sri H. G. L.Agarwal,
Senior Porsonnel Officer of Lodna Colliery as Enquiry
Officer. They submitted that the said Enquiry Officer

conducted departmental enquiry against the concerned

workman fairly and properly and gave full opportunity to
the concerned workman to defend his case. They
submitted that after completion of enquiry the said
Enquiry Officer submitted his report holding the concerned
workman guilty to the charges. Thereafter the Disciplinary
Authority considering the enquiry report and all other
factors dismissed the concerned workman from his service
on 13-2-92. Accordingly, it is the contention of the
management that the concerned workman is not entitied
10 get any benefit in view of his prayer and for which the
claim of the concerned wotkman is liable to be rejected.

Ponits to be decided :

4 "Whether the action of the management of Lodna -

Colicry of M/S. BCCL in dismising Sri Shiv Narayan
Paswan, Pay Loader Operator from the service of the
Company is justified? 1If not, to what reliefis the concerned
workman entitled?"

Finding with reaéons :

5. It transpires from the record that before taking up
liearing of the instant case on merit it was considered if
the domestic enquiry held against the concerned workman
was fair, proper and in accordance with the principle of
naturai justice or not, The said issue on preliminary point
was disposed of vide order No. 32 dated 19-10-2001 and it
was observed that the domestic enquiry held against the

concerned workman was not fair, proper and in accordance -

with the principle of natural justice and for which

opportunity was given to the management to adduce fresh
evidence in order to substantiate the charge brought
against the concerned workman. In the decision reported
inFL.R. 1999(81) page 188 their Lordship of the Hon’ble
Apex Court observed clearly that the record of enquiry
held by the management, ceased to be “material onrecord”
within the meaning of Sec, 11-A of the Act and only course
open to the management was to justify its action by leading
fresh evindence as required by the Labour Court. Relying
on the decision referred to above opportunity was given
to the management to adduce fresh evidence. - :

r

During hearing on merit the management examined

two witnesses as MW-1 and MW-.2 in order to

substantiate the charge brought against the concerned
workman. The charge which had been brought against the
concerned workman under clause 26.1.10, 26.1.11 and
26.1.15 of the Certified Standing Orders is as follows:

*On 9-9-91 your duty was in 31d shift at Washing
Plant as a Pay Loader Operator. It has been reported that
at about 8-30 PM.while youwere not on daty, you went to
Garrage of Sti Samsul Mistry at Phos-bungalow and you
unauthorisedly driven away the dumper No. BPR- 2322
else- where in order to steal away. On enquiry it has been

" found that the said dumper met with an accident near

Jamiadoba More, It has also been reported that at about
12.00 mid-night you forecibly driven the water tanker from
Washing Plant and took to Area Auto garrage. On the
way you took Sri Salim Khan, Water Tanker Driver who
was not on duty. Later on the Water Tanker was found at
Washing Plant.

The above act on your part constitute misconduct
vide para 26.1.10, 26.1.11, 26.1.15 of the Certified Standing
Orders for BCCL under which your services are govemed."
26-1-10 : Habitual indiscipline, or wilful insubordination

- or disobedience of any lawful or reasonable order
of higher authority. .

26-3-11 : Theft, fraud or dishonesty in connection with
the Company's business or property.

26-1-15. : Causing wilful damage to workin progress or to
' the property of the employer.

You are hereby advised to submit your written
explanation within 72 hours of the receipt of this Letter as
to why disciplinary action shall not be taken against vou,
failing which it shall be assumed that you have nothing to

" say.

Pending enquiry you are hereby placed under .

suspension forthwith."

There is no dispute to hold considering the evidence
of MW-1 and MW-2 and also considering all other material
papers onrecord that the concerned workman was a Dumper

————
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Qperator posted at Lodna Area. MW-1 during his evidence
dis_closed that on 9-9-91 the concerned workman was on
night shift duty '

Atthat time Md. AlamguwastheSnpemsoramihc
was also on night shift duty. This witness disclosed that
in the night of 10-9-91 while he came to his office the said
Supervisor submitted written complaint to him to the effect
that the concerned workman in the night in course of his
duty took away the dumper which was placed for repairing
in the garage of New Janta Electric Workshop at
Phusbunglow, towards Jamadoba more. The said dumper
on way to Jamadoba met an accident and got overturned.
This witness disclosed that onreceipt of the said complaint
he made an enquiry and went to the spot and found the
dumper lying in overturned condition. Accordingly he
reported the incident to the superior officer an over that
incident a domestic enquiry was held against the concerned
workmen. This witness disclosed that in the domestic
enquiry he discharged his duty as representative of the
management. The written complaint of Md. Alamgir during
his evidence was marked as Ext. M-1 and his endorsement
thereto was marked ‘as Ext. M-1/1. This witness disclosed
that in course of his enquiry he examined four witnesses
and recorded their statements, namely, Mukesh Prasad,

Salim Khan, PK. Sanyal and D.P. Singh. He admitted, -

however, that he did not present these witnesses before
the Enquiry Officer at the time of domestic enquiry -for
recording their statements. MW-2 during his evidence
disclosed that on 9-9-91 he was on night shift duty. He
submitted that after attending his duty he was informed
that the concerned workman was moving with water tanker
from the washery. On getting that information he came
infront of the garrage of the washery, and found the
concerned workman sitting on the driver's seat of the water
tanker, He submitted that the concerned workman left the
garrage with the said water tanker inspite of his request
not to move with the same. This witness disclosed that he
heard that the said water tanker met an accident. Thereafier,
over the said accident Sri S.K. Sinha, MW-] stated an
enquiry and recorded his statement. The statement
recorded by Sti S.K. Sinha during his evidence was marked
Ext. M-2/2 and the signature was matked Ext. M-2/4. Now
considering the evidence of MW-1 and MW-2 it transpires
that on the night of 9-9-91 the concerned workman first

took away a dumper fram the garage of New Janta Electric

Workshop at Phusbunglow towards Jamadoba more and
met an accident there as a result of which the said dumper
was overturned. From the evidence of MW-2, on the
contrary, it transpires that on the same night he found
the concerned workman to take away water tanker from
the garage driving the same and thercafter met an
accident. MW-1 did not see the concerned workinan took
away the dumper garaged at New Janta Electric Workshop
at Phusbunglow. He heard the incident from Md. Alamgir,
supervisor, on the next day when he

1159 Gl/04—18

came to his office in the morning. He submitted that Md
Alamgir submitted a written complaint tp that effect.
Obviously, MW-1 did not see the concerned workman to
take away the water tanker from the garage from the

seenﬁ'omMWIthattheconcemcdworkman ende:
his duty onthatmght Therefore, it is to be considere

the garage of New Janta Electric Workshop and theees
took away the dumper and met an accident at Jamadot

MW-2 it transpires that he was alone while he was driving
away the said dumper. No evidence is forthcoming on

part of the management that the action was taken agains
him for his wﬂful leaving of the placc of duty T

pmduoe the Attendance Register to show that
concerned workman attended any shift duty on 9-9-
Mr. Alangir was the Supervisor. No evidence is
forthcoming on the part of the management that he made
any note in the Attendance Register about leaving
place of duty by the concerned werkman in the midst of
duty hours. The allegation which the maragement
brought against the concerned workraan dcﬁnitely is
serious in nature. But inspite of considering the gravity of
the offence committed by the concerned work
management did not consider necessary to lodge any F.LR.
against him, From MW-1 it transpires that the said

was garaged in the garage of Samsul Mistry for its repair.
No evidence is forthcoming how the concerned workman

“collected the key of the dumper before he drove the same

to Jamadoba area, There is no report of the mechanic

to the effect that the dumper which was placed in the
garage was in operating condition. MW-1 started Iy
against the concerned workman onthe basis of comp :
received from Md. Alamgir, Supervisor. He saw the
concerned workthan to take away the dumper from :
garage of Samsul Mistry of Phusbungiow. I have failed to
understand how it was possible for Md. Alamgir,
Supervisor, to find the concerned workman to take away
the dumper from the garage of Sanisul Mistry from the
place of his duty. The management has failed to give amy
satisfactory éxplanation to this effect. If it is considered -
that Md. Alamgir was also with him whiie the conoer%e.d

workman took away the dumper then in that case there
wiil be sufficicnt reason to hold that he assisted
concerned workman to take away the said dumper from
the said garage particularly when he did not raise
voice when the concerned workman was inaction in taki
away the said dumpet from that garage. Accordingty, Iido
not find any rcason at all to believe the statement | of

' Md. Alamgir,which he madebeforeMW-1, S K. Sinhain

the morning when he came to his office. In course| of
hearing on merit the management had the scopeto ne
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Samsul Mistry, the owner of New Janta Electric Workshop.
No evidence is forthcoming to say that the said dumper
was at all handed over to the said garage for its repair. In
this connection:evidence of MW-2 may be taken into
consideration. MW-2 during his evidence disclosed

categorically that the management do not make any vehicle

repaired by any outsider. He disclosed that all the vehicles
are repaired at their own garage. Therefore, burden of proof
absolutely rests on the management to establish that for
special reason this dumper was handed over fo the garage
for its repair. MW-2 during his evidence further disclosed
that Salim Khan was the allotted driver of the water tanker.
On 9-9:91 Salim Khan came to his duty at late hours but

prior to his arrival the concerned workman left the garage
of the washing plant driving the said water tanker. This

witness further disclosed that the driver of the water tanker
after ending his shift duty handed over the key of the
vehicle to the garage incharge. This witness has failed to
disclose if the driver of the 2nd shift duty of the said water
tanker handed over the key of the water tanker to the
garage incharge after his duty was over. He further
disclosed that when the shift duty starts the incharge of
the garage is only authorised to hand over the key of the
vehicle 1o its driver. Therefore, Ifthe evidence of MW-2 is
taken into consideration it will expose clearly that keys of
all vehicles either remain in the custody of its driver or it
remains in the custody of the Incharge. It is clear from the
evidence of MW-2 that Salim Khan who was the driver of
the said water tanker did not turn up when the concerned
workman left the place driving away the said tanker. On
the contrary facts disclosed in para-5 of WS has exposed
quite a defferent picture as it speaks that Salim Khan was
in the water tanker when it was driven qway by the
concerned workman. The management did not consider
necessary to ¢xamine the Driver of 2nd Shift duty to
ascertain to whom he handed over the key of the water
tanker before he left the garage. It is peculiar to note that
the Garage Incharge did not submit any report in writing
against the concerned workman about missing of the water
tanker cr taking away the water tanker by the concerned
workman illegally. The management have brought three-
fold charges. against the concerned workman, the 1st
charge in under clause 26.1. 10 of the Certified Standing
Orders. This clause speaks—"habitual indiscipline, or
wilful insubordination or disobedience of any lawful or
reasonable order of higher authority”. I have considered
the evidence of MW-1 and MW-2 very carefully and I
have failed to find out an iota of evidence relying on which
there is scope to say that the concerned workman
committed any indiscipline act or showed any
insubordination or disobedience to the management.
Therefore, 1 find nc scope to say that the concerned
workman committed any misconduct for violating clause
26-1-10 of the Certified Standing Orders.

Clause 26-1-11 of the Certified Standing Orders
speaks - “thefi, fraud or dishonesty in connection with

~ the Company's business or property,” while clause

26-1-15 of the Certified Standing Orders speak — “causing
wilful damage to work in progress or to the property of the
employer”. [t is the specific allegation of the management
that the concerned workman with wilful intention took

~ away the dumper and water tanker from the garage

dishonestly and with the intention to steal the same. It is
their further allegation that the said duper on its way met
an accident near Jamadoba more and for which the side
dumper caused damaged seriously. The burden shifts on
the management to establish the charge. In details [ have
discussed all the facts above and the management have
failed to establish reasonably that the concerned workman
was actively involved in stealing the dumper as well as
the water tanker from the garage. No mechanical expert's
report is forthcoming to show that as a result of accident

- the said dumper sustained seriously damaged. No

evidence is forthcoming on the part of the management to
show that it was the concerned workman who took away -
the dumper from the New Janta Electric Workshop of

" Samsul Mistry at Phusbunglow. They hav€ failed to

examine a single eye witness to substantiate their claim.
‘The evidence of MW-2 relating to taking away of the water
tanker is seriously contradictory and for which it cannot
bereliedatall.

6. Accordingly, after careful consideration of all the
facts and circumstances, I have no hesitation to say that
the management have failed to establish the charge
brought against the concerned workman lamentably.
Accordingly the order of dismissal issued by the
management dated 18-2-1992 is liable to be set aside.

7. In the result, the following award is rendered —

 The action of the management of Lodna Colliery of
M/s.B.C.C Ltd. in dismissing Sri Shiv Narayan Paswan,

“Pay Loader Operator, from his service is not justified.

Accordingly, the concerned workman is entitled to be
reinstated in service from the date of his dismissal i.e.
18-2-1992 with full back wages. The management is hereby
directed to reinstate the concerned workman in service
we.f. 18-2-1992 with full back wages within 30 days from
the date of publication of the awand in the Gazette of India.

, B. BISWAS, Presiding Officer

% feeett, 23 AT, 2004
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New Delhi, the- 23rd March, 2004
~ ..5. 0. 953.—In pursnance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 125/
95) of the Central Government Industrial Tribunal/Labour

Court I, Dhanbad now as shown in the Annexurein the

Industrial Dispute between the employers in relation to
the management of TESCO Ltd. and their workman, which
was received by the Central Government on 19-03-2004.

[No. L-20012/349/94-IR(C-1)]
8. S. GUPTA, Under Secy.
ANNEXURE

* BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) DHANBAD

In the matter of a reference under Section 10(1)(d)(2A)
of the Industrial Disputes Act, 1947
Reference No. 125 of 1995
PARTIES: Employers in relation to the management

of Digwadih Colliery of M/s. Tisco Ltd.

AND
Their workman,

PRESENT: Shri B, Biswas,

Presiding Officer
APPEARANCES:
For the Employers : Shri G. Prasad, Advocate.
For the Workman . Shri K. Chakravarty, Advocate
State : Jharkhand. Industry : Coal.

Dated. the 19th February, 2004

AWARD ‘

By Order No. L-20012/349/94-LR. (Coal-T), dated, the
5th September, 1995 the Central Government in the
Ministry of Labour has, in exercise of the powers conferred
by clause (d) of sub-sec. (1) and Sub-section (2A) of
Section 10 of the Industrial Disputes Act, 1947, referred
the following dispute for adjudication to this Tribunal :

“Whether the action of the management of Digwadih

Colliery of M/s. TISCO Ltd. in dismissing

Sri Rajendra Rai, w.e.f. 30-11-89 isjustified? If not, to
- what relief the concerned workman is entitled 7”

2. The case of the concerned workman according

" to the written statement submitted by the sponsoring union
on his behalf in brief is as follows : — .

The sponsoring union submitted that the concerned

workman was permanent employee of Digwadih Colliery.
They alleged that on the basis of false charge-sheet with
the allegation of committing misconduct the management
conducted domestic enquiry against him which was not
fair, proper and in accordance with the principle of natural
justice. Inspite of that fact relying on the report of the
Enquiry Officer the management dismissed the concerned
workman from his service. They alleged that the

" submitted prayer to pass award directing the managem_ent‘ .

Disciplinary Authority before passing the order of
dismissal did not consider necessary to apply mind. On
the contrary, just relying on the report of the Enquiry
Officer dismissed the concerned workman from his service.
They further submitted that the said order of dismissal
passed by the management was illegal and not proper and
they further submitted that it was too harsh and not
proportionate according to the allegation of misconduct. |
Accordingly, they submitted representation for
reinstaternent of the concerned workman to his service
before the management but as the management did not|
consider the same they have raised the instant industrial

dispute which ultimately resulted reference to this Tribunal
for adjudication. The sponsoring union accordingly |

to reinstate the concemed workman in service with full back
wages and other benefits setting aside the order of dismissal
passed against him with effect from 30-11-1989. J
3. The management, on the contrary, after filing
written statment-cum-rejoinder have denied all the claims
and atlegations which the sponsoring union asserted in
the written statement submitted on behalf of the concerned |
workman. They submitted that the concerried workman |
was General Mazdoor Category-I at Digwadih Colliery. On’
11.8.1989 he was scheduled to work in the ‘A’ Shift which
commenced at § AM and ended at 4 PM. On that date he-
booked his attendance in Form ‘C’ Register kept under
the provisions of Mines Act, 1952 read with Mines Rules,
1955 and reported to Sri S.L. Sharma, SME and SriD.P..
Roy, Overman at the beginning of the shift. He was allotted
duty at 16th level of 15-A Seam to do the cleaning job of
stone lying at that level. They alleged that instead of
attending his duty at the required place the concerned.
workman surruptitiously left the mine and did not attend.
to his duty and at the end of the shift got his attendance’
out at about 4 PM. They disclosed that as the attendance '
had been marked in the Form ‘C’ Register indicating his'
presence inside the mine for the entire “A’ shift he could:
havé received the wages for that day without doing his
duty and without remaining inside the mine. They,

- submitted that the absence of the concerned workman,
. from duty at the 16th level of 15-A Seam was detected by

Sri S.L. Sharma and Sri D.P. Roy during their inspection.
They submitted that the workman must be present at the
allotted place of work in accordance with the provisions
of Regulation 38 of the Coal Mines Regulations, 1957. He
is not entitled to roam about in the mine o1 to work at any
place which is not ailotted to him. In case any workman
acts contrary to the aforesaid regulation, he commits a
serious offence under the Mines Act and is liable to be
prosecuted. They submitted that as the act of the
concerned workman amounted to serious misconduct of -
dishonesty in connection with employers business, on,
11-8-1989 he was issued a charge-sheet dated.
14/17-8-1989 under clanses 19(2) and 19(18) of the Certified,
Standing Orders of the company. Against that charge-
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sheet the concerned workman did not give any reply.
Accordingly, the management appointed Sri A K. Thakur,
Sr. Personnel Officer of Digwadih Colliery as Enquiry
Cfficer and Sri S.K. Nakra, Additional Manager as
representative of the management. The management

submitted that the Enquiry Officer, Sri A K. Thakur.

conducted domestic enquiry against the concerned
workman fairly, properly and in accordance with the
principle of natural justice. They submitted that the
concerned workman was given full opportunity to cross-
examine the witness and also full opportunity was given
to make his own statement and to produce defence witness.
After compleiion of enquiry the Enguiry Officer submitted
his report holding the concerned workman guilty to the
charge brought against him. Thereafter the Disciplinary
Authority after carefil consideration of the enquiry report
and also after giving proper application of mind in relation
to the offence committed by the concerned workman.
Dismissed {rom his service by letter dated 20.11.1989 under
signature of the Agent of the Colliery. v
Points to be decided;

4. “*Whether the action of the management
of Dihwadih Colliery of M/s. TISCO Litd. in dismissing
Sri Rajendra Rai with effect from 30.11.1989 is justified? Ifnot, to
what relief the concerned workman is entitled 7”

Finding with reasons :

5. Ittranspires from the record that before taking up
hearing argument on merit hearing on preliminary point
was taken up to consider whether the domestic enquiry
conducted against the concerned workman was fait, proper
and in accordance with the principle of natural justice.
The said issue was disposed of vide order No. 39
dated 13.12.2002 and it was held that the domestic enquiry
conducted against the concerned workman by the
Enquiry Officer was fair, proper and in accordance
with the principle of natural justice. Accordingly, at this stage
I do not find any cogent ground to re-open the issue again.

6. Here the moot question which is to be decided is
whether the management has been able to substantiate the
charge brought against the concerned workman and if so
whether the concerned workman is entitled to get any relief
under Scc. 11-A of the Industrial Disputes Act in the matter
of punishment awarded to him by the Disciplinary Authority.

7. Considering the evidence of MW-1 and facts
disclosed in the pleadings of both sides there is no dispute
to hold that the concerned workman was a General Mazdoor
Category-1 at Digwadih Colliery. It is also admitted fact
that on 11.8.89 the concerned workman was directed to
work in the ‘A’ Shift which commenced from 8 AM in the
morming and ended at 4 PM in the afterncon. It is also
admitted fact that the concerned workman booked his
attendance in Form *C* Register kept under the provision
of Mines Act, 1952 read with Mines Rules, 1955 and
reported to Sri S.L. Sharma, SME and Sri D.P. Roy, Overman
atthe haainnine of the shift. It is also admitted fact that the

concerned workman allotted with dutics at 16th level of
15-A Seam to carry out the cleaning job of stone lying at
that level, The allegation of the management is that the
concerned workman was not found in the place of his duty
throughout the day though at the end of the shift he got
his attendance out at about 4 PM. Such absence of the
concerned workman from duty at the scheduled place'was
detectedby MW-1, Sri S L. Sharma and Sri D P. Roy. Itis
the contention of the management that as the concerned
workman was marked present in the attendance register,
they liable to pay wages to him for that day though the

-concerned workman did not work and without actually

remaining inside the mine. They disclosed that as per
provision of Regulation 38 of Coal Mines Regulations, 1957
it is mandatory on the part of a workman to remain present
at the altotted place inside the mine and he is not entitled to
roam about in the mine or to work at any place which isnot
allotted to him. They disclosed that as the conduct of the
concerned workman amounted to serious misconduct of
dishonesty in connection with employers business on
11.8.89 acharge-sheet was issued to him dated 14/17-8-89
under clauses 19(2) & 19(18) of the Centified Standing
Orders of the company, The copy of the charge-sheet
during evidence of MW-1 was marked as Ext. M-2. MW-1,
who was Enquiry Officer and who conducted the domestic
enquiry against the concerned workman during his evidence
disclosed that the concerned workman not only
participated in the enquiry proceeding fully but also he
recorded his statement. Thereafter on completion of
domestic enquiry he submitted his report to the
Disciplinary Authority which during his evidence was
marked Ext. M-3. From the enquiry report it transpires that
the management examined three witnesses, namely, SriS.K.
Nakra, Additional Manager, Digwadih Collicry, SriD.E. Roy,
Overman and Sri S. L.Sharma, SME and recorded their
statements. Sri S.K. Nakraat thetime of giving his statement
submitted that Rajendra Rai, Category-1 Mazdoor was in
‘A’ Shift duty from 8 AM to 4 PM and he was instructed by

" S D.P Roy, Sr. Overman and Sri S.L. Sharma, SME to attend

his duty at 16th level of 15-A Seam for stone cleaning job.
He disclosed that the concerned workman did not go to his
place of duty at all and his whereabouts could not belocated
till end of the shift. Sri. D.P. Roy and Sri8.L. Sharma also
corroborated the fact while they gave their statements
before the Enquiry Officer. It is the specific contention of
the management that had the absence of the concerned
workman not been defected he would have drawn the
wages for 11.8.89 without doing any work. It is seen from
the enquiry report that due instruction was given to the
concerned workman to aitend the place of his duty for
work on that relevant date. Though the concerned workman
denying the allegation brought against him submitted that
he performed his duty at the required place but during
cross-cxamination he has failed to justify his claim. He also
failed to disclose whether he had any occasion to meet Sri
S.L. Sharma and Sri D.F. Roy while they visited 16thlevel
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of 15-A Seam on 11.8.89. It is not expected that a person
who works in the scheduled place with his co-worker would
not be able to say their names at the time of enquiry. Sti S.L.
Sharma and Sri D P, Roy inspected the scheduled place on
that date but they did not find the concerned workman to
work there. No cogent reason has come forward relying on
which there is scope to say that hatching up a conspiracy '
these two senior officials of the management deposed
falsely against the concerned workman before the Enquiry
Officer with a view to take its actien against him. On the
contrary, it is very much evident if the statement of the
concerned workman is taken into consideration that he
was not at all present at the scheduled place of his duty on
11-8-89 and thereby he committed misconduct in
connection with employers business. The charge hasbeen
brought against the concerned workman as per clauses
19(2) and 19%(18) of the Certified Stading Orders applicable
to the workman-of the management, Clause 19(2) of the -
- Certified Standing Order relates to theft, fraud or dishonesty
in connection with the company’s business or property
and clause 19(18) relates to leaving the work without
permission. According to Section 19 any employee may be
suspended, fined or dismissed without notice or any’
compensation in lieu of notice if he is found to be guilty of
misconduct. It is the specific allegation of the management
that the concérned workman committed misconduct of
dishonesty with the employer on the ground that he was
* very much entitled to draw his wages without rendering
any service though noted his attendance for that date i.e.
11-8-89.

After careful consideration of the materials on record
it transpires that the concerned workman was posted at
16thi level of 15-A Seam for cleaning job of stone Iying at
that level. The management has established that the
concerned workman was not found present at the
scheduled place of his duty. During enquiry proceeding he
has failed to give any satisfactory explanation whether the
concerned workman was present at the time of his duty
hours. It is seen that the concerned workman noted his
‘Hazira’ on that day and even he signed the departure
column of the Attendace Register at 4 p.m. Therefore, onus
shifts on the concerned workman to establish that he
performed duty at ‘A’ Shift on 11-8-89 at the scheduled
place. I find no hasitation to say that in spite of getting
opportunity the concerned workman has failed to establish
that he performed his duty on that date at the scheduled
place. Asper Regulation 38 of the Coal Mines Regulations,
1957 a workman must be present at the allotted place of
work. He is not entitled to roam about in the mine or to
work at any place which is not allotted to him. The
management submitted that in case any workman acts
contrary to the aforesaid regulation he commits a serious
_ offence under the Mines Act and even liable to be
prosecuted. When there is mandatory provision as per.
Coal Mines Regulations that a workman should remain
present inside the mine at the scheduled place of his duty _

it was not expected that he should remain present elsewhere,
leaving the place of his duty. Considering the materials on
record of the enquiry proceeding papers there is sufficient

reason to believe that the concerned workman remained
himself absent throughout the duty hours during ‘A’ shift,
but meticulously noted his attendance and departure in
the Attendace Register with a view to show that he
performed his duty. According to the submission there is
reason to believe that the concerned workman with his
dishonest intention accrued his right to claim wages for
the day without performing any duty and incurring loss to
the management.

8. Accordingly, after careful consideration of all the
facts and circumstances I hold that the managément has
well been able to establish the charge brought against the
concemned workman. Accordingly relyng on the provisions
laid down under clause 19 of the Certified Standing Orders
and also gravity of the offence committed by the concerned
workman the Drsmphnary Authority dismissed him from
service.

9, Now, the poim for consideration is if the concerned
workman is entitled to get any relief under Sec.11-A of the
Industrial Disputes Act, 1947 in relation to punishment
inflicted on him. According to Sec. 11-A the Tribunal may
set aside the order of discharge or dismissal and direct
reinstatemnent of the workman on such terms and conditions
if the Tribunal satisfies that the order of discharge or
dismissal was not justified. Considering the facts and
circumstances discussed above there is no scope to say
that the Disciplinary Authority illegally, arbitrarily or
violating the priciple of natural justice dismissed the
concerned workman from his service. Accordingly in trug
sense there is little scope to say that the order of
punishment inflicted on the concerned workman was
unjustified. However, the learned Advocate for the
concerned workman in course of hearing relying on the

decision reported in 1989 Lab.L C. 1043 submitted thatthe

Tribunal has enough scope to set aside the order of
dismissal and reinstate the concerned workman in service,
I have carefully considered the decision of the Hon’ble
Apex Court in this regard. Similarly learned Advocate for
the managemen relying on the decision reported in 1960(1)
Indian Factories & Labour reports page 9 and AIR
1959(SC)-529 submitted that the misconduct which the
concerned workman committed if looked into with lenient
view, in that case the position of this management will be
at a stake to maintain the discipline amongst the workers int
the matter of carrying out the jobs to be performed by
them. I have carefully considered the decisions referred to -
above of the Hon’ble Apex Court and it transpires that the
matter in issue in these two decisions has its parity w1th
the dispute in the instant case.

Considering submissions of both sides and also after
looking into all the pros and cons of this case [ have failed
to find out an iota of evidence relying on which there is
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scope to say that the concerned workman repented for the

offence committed by him. No evidence is also forthcoming -

that the concerned workman made an appeal before the
management to give him opportunity for his rectification in
life. On the contrary, he took his defence that he was very
much at the place of his duty during scheduled hours that
has been totally proved not correct during enquiry
proceeding. If this fact is taken into consideration it shows
that he took his defence to shield himself without showing
any sign of repentance in spite of the fact that he committed
serious misconduct. When a person inspite of committing
offence does not show repentance for the same he does
not deserve that the management will take lenient view in
punishing him. 1 find no dispute to hold, considering all
materials on record, that the concerned workman committed

serious misconduct and inspite of committing such serious

misconduct he did not express his repentance.

Accordingly, considering the balance of convenience
and inconvenience I hold that the order of dismissal issued
by the management against the concerned workman was
justified and for which I do not find any scope to set aside
the same invoking the provision of Section 11-A of the
LD.Act, 1947.

10. In the result, the following award is rendered—
"The action of the management of Digwadih Colliery
of M/s. TISCO Ltd. in dismissing Sri Rajendra Rai, w.e f.

30-11-89 is justified and hence, the concerned workman is
not entitled to any relief"

B. BISWAS, Presiding Officer
7§ fowel, 23 W, 2004

Flo Ao 954, it faag sifufmm, 1947
(1947 =114 ) St 9T 17 3 TGO H, HT TR 9. F.
1. . % weuds ¥ Hag frdernl ot % FHwR F
e, sy fafde ol frame § S s sfifn
Ffirm-11, g & g (Eed HeEm 87/98) T wIvm
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[ €. T@-20012/74/97-318. 37K (¥t-1) ]

TH. T, T, ¥ afea
New Delhi, the 23rd March, 2004

S. 0. 964.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No, 87/98)
of the Central Government Industrial Tribunal/Labour
Court [I, Dhanbad now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of B. C. C. Ltd. and their workman, which
was received by the Central Government on 19-03-2004,

[No. L-20012/74/97-IR(C-1)}
S. S. GUPTA, Under Secy.

‘ , ANNEXURE .
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) AT DHANBAD
‘ PRESENT
Shri B.Biswas,
. " Presiding Officer
In the matter of an Industrial Dispute under Section

10(1)(d)of the L D. Act, 1947
‘Reference No. 87 of 1998

PARTIES: Employers in relation to the management
“of M/s. B. C. C. L and their workman.

APPEARANCES:
Ogbahalfof the workman . None.
On behalf of the employers : Mr. D. K. Verma, Advocate.

State ; Jharkhand. ; Industry ; Coal.
Dated, Dhanbad, the 16th February, 2004
AWARD

The Govt. of India, Ministry of Labour, in exercise of
the powers conferred on them under Section 10(1) (d) of
the I. D, Act, 1947 has referred the following dispute to
this Tribunal for adjudication vide their Order No. L-20012/
74/97(Coal-I), dated, the 24th March, 1995,

“Whether the action of the mandgement dismissing
the services of Sri Krishna Bhuiya a Badli Miner
‘Loader of Sendra Bansjora Colliery of BCCL ‘is
justified. If not, what relief the said workman is
entitled to?"

2. The case of the concerned workman according to
written statement stbmitted by the Sponsoring Union on
his behalf in brief is as follows :—

_Sponsering Union submitted that the concerned
workman got his appointment as Badli Miner/Loader at
Sendra Bansjora Colliery in the month of August, 1980.
They alleged that the management with the charge of
impersonation all on a sudden stopped him from his service
with effect from 4-3-81 vide office order No. 803/10/81/203
dt. 4-3-81. Immediately after passing that order the
Sponsoring Union took up his matter with the management
and the management again allowed his provisionally to

. resume his duty by issuing letter No. SB/PD/81/605 dt.

26-7-81. They alleged that immediately afier resumption of
duty management again stopped him from service without
any official order and without as signing any reason thereof.

They submitted that the charge of impersonation
brought against the concerned workman was false and .
fabricated and there was nothing to show by the
management that he was impersonated by any one else.
They further alleged that inspite of bringing the charge of
impersonation management on that ground did not issue
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any chargeshect to him. On the contrary by taking such
illegal and arbitrary step they deprived him of his legitimate
claim of working under the management. Even the
management neither issued any notice nor paid any
compensation before he was stopped from his work.
Accordingly on behalf of the concerned workman they
raised an industrial dispute for conciliation which
ultimately resulted reference to this Tribunal for
adjudication. The sponsering Union accordingly
submitted prayer on behalf of the concerned workman to
pass award directing the management to reinstate him with
full back wages. -

3. Management on the contrary after filing written
statement-cum-rejoinder have denied all the claims and
allegations which the sponsoring Union asserted in the wtitten

statement submitted on behalf of the concerned workman. -

They alleged that the concerned workman got his employment
fradulently and for which he was stopped from his duty and
asked him to submit certificate from the competent authority
of the State Government in support of his genuinity in the
year 1981. Thereafter the concerned workman neither
submitted any certificate to prove his genuinity nor raised
any industrial dipute over stoppage of his duty.

They submitted that the concerned workman wasa
badli miner/loader. After a lapse of 14 years the sponsoring
Union raising the present Industrial Dispute have claimed
for his reinstatement which is not tenable in the eye of law.
Accordingly they submitted prayer to pass award rejecting
the claim of the concerned workman for his reinstatement
in service. _

POINTS TO BE DECIDED

4, "Whether the action of the management in

dismisssing the services of Shri Krishna Bhuiya a

Badli Minesr/L oader of Sendra Bansjora Colliery of

BCCL is justified. If not, to what relief the said

workman is entitled to?"

FINDING WITH REASONS ‘
5. It transpires from the record that neither the

‘concerned workman appeared in course of hearing nor he

considered necessary to adduce any evidence in support
of his claim.

Management too déclilied to adduce any evidence
as the concerned workman failed to adduce evidence in
support of his claim.

Now relying on the facts disclosed in the pleadings
of both sides I find no dispute to hold that the concerned
workman got his appointment as badli miner/loader in the
month of August, 1980 at Sendra Bansjora Colliery.

It is admitted fact that the service of the concerned
workman was stopped by the management with effect from
4-3-81. Itis the contention of the concerned workman that
at the intervention of the sponsoring Union Management
agreed to reinstate him in service with effect from 26-7-81
i.e. about 4 % months after the order of Stopplng of his

work by the management. It is the contention of the
concerned workman that immediately after joining to his
service asbadli miner/loader his service was again stopped
by the management without assigning any reason. The

_ management also did not consider necessary either to

issue notice to him or paid any compensation before he
was stopped from his work. It is admitted fact that charge
of false impersonification was brought against him.
The allegation of the concerned workman is that
inspite of bringing such serious charge against him the
management neither considered necessary to 1sque
chargesheet to him nor they conducted any domestic
enquiry against him. -

-~ On the contrary from the contention of the
managenent it transpires that the concerned workman got
his appointment by fradulent means and when it was
detected they stopped him from work and asked him to

_produce relevant papers duly authenticated by the

appropriate authority to show that he was genuine person,
It is further contention of the management that thereaffer -

- he did not turn up with the required certificate in support.

of his gemuinity. He also did not consider necessary to

raise any industrial dispute at that time. On the contrary

after a lapse of 14 years the present sponsoring Union has
come forward with the claim of reinstatement of the
concerned workman in service without producing any
certificate about his genuinity. Accordingly, they submitted
that the claim of the concerned workman is barred by
limitation and for which he is not entitled to get any relief,

- Management further submitted that as the concerned

workman did not turn up with the certificate of his genuinity
question for issuance of chargesheet or holding domestlc
enquiry against him did not arise.

Therefore, considering the facts disclosed in the
pleadings of both sides it is clear that the claim and counter
claim rests on the genuinity of the person concerned. It is
the specific allegation of the management that the
concerned workman got his employment by fradulent
means and accordingly asked him to produce certificate
to show that hc was a genuine person. It is the specific
contention of the sponsoring Union that the management
illegally and arbitrarily has brought a false charge against
the concernsd workman. Therefore, to establish the fact -
that the managcment have brought false charge against
the concerned workman could have submit the required
certificate in support that he was a genuine person and
did not get has employment by way of fradulent means. It
is seen that inspite of getting ample opportunity the
concerned workman did not consider necessary to show
any such paper. He also did not consider necessary to
explain the reason for non-production of that certificate.
The concerned workman was stopped from his work
immediately after 26-7-81. No material fact is forthcoming
before this Tribunal if the concerned workman immediately
after he was stopped from his work raised any industrial
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dispute with a view to get his relief, It is seen from the
reference that the present sponsoring Union raised the
industrial dispute in the year 1997. Therefore, it is clear
that the concerned workman kept himself mum for about
16 vears without raising any industrial dispute. The
concernad workman cannot avoid to explain which
circamstances compelled him to remain himself silent for
such long vears without raising any industrial dispute
after he was stopped from work.- I have carefully
congsidered the facts disclosed in the written statement
submitted by the concerned workman buit therefrom I have
failed to find out any explanation the delay of about 16
years was made in raising the industrial dispute.

The first condition which the concerned workman
was liable to comply was of production of certificate in
relation to his genuinity apart from his explanation for
causing abnormal delay in raising industrial dispute.

I find no hesitation to say that the concerned
workman has lamentably failed to establish the claim with
aview to falsify the allegation which the management have
brought against him. Apart from this fact the concerned
workman without giving any satisfactory explanation has
made inordinate delay in raising Industrial Dispute which
ultimately led to make reference for adjudication.

Accordingly, after careful consideration of the facts
disclosed in the plcadings of both sides 1 find no hesitation
to say that the concerned workman inspite of getting ample
opportunities have failed to justify his claim and for which
he is not entitled to get any relief.

In the result, the following Award isrendered:—

"The action of the management in dismissing the
services of Shri Krishna Bhuiya, a badli Miner/Loader
of Sendra Bansjora Colliery of M/s. B.C.CL. is
justified. Consequently, the concerned wotkman is
not entitled to get any relief.”

B. BISWAS, Presiding Officer
=% faweht, 23 Wi, 2004
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New Delhi, the 23rd March, 2004
S. 0. 955.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref No.
1/1994) of the Central Government Industrial Tribunal/
Labour Court-II, Dhanbad now as shown in the Annexure

inthe Industrial Dispute between the employers inrelation

tothe management of B, C, C. L. and their workman, which
was received by the Central Government on 19-03-2004.

[No. L-20012/365/92-IR(C-1)]
S. S. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) AT DHANBAD

In the matter of a reference under Sec. 10(1) (d) 2A) of

the Indnstrial Disputes Act, 1947,
RcferenceNo. 1of 1994

PARTIES : Employersmrelatlontothemanagemenmf
Sendra Bansjora-Colliery of M/s.B.C.C.L.

AND
. Their Workman.
PRESENT Shri B. Biswas, PrwdmgOﬂioer
APPEARANCES
For the Employers - Shri H. Nath, Advocate.
For of the Workman :Shri D. Mukherjee,
: Advocate.
State : Jharkhand. Industry : Coal.
" Dated, the 16th February, 2004
AWARD

Byorder No. L-20012/365/92-1.R.(Coal-1) dated the
30th September, 1993 the Central Govt. in the Ministry of
Labour has, in exercise of the powers conferred by clause
(d) of sub-section (1) and sub-section (2) of Section 10 of
the Industrial Disputes Act, 1947, referred the following
dispute for adjudication to this Tribunal:

“Whether the action of the management of Sendra
Bansjora Colliery of BCCL in denying promotion/
regularisation to Shri Rambriksh Singh, Dumper
Operatorin Gr. '‘B' isjustified? If not, to what relief the
workman is entitled for?"

2. The case of the concerned workman according to
the written statement submitted by the sponsoring union on
his behalf in brief is as follows :—

The sponsoring union submitted that the concerned
workman, Rambriksh Singh was appointment as Dumper

- Operator (Trainee) vide appointment letter No. BCCL/PA-

11/5/2/72/(Cy/82/2676/Mg. dated 7-4-82 and placed in
Excavation Grade "E'. His training period was for one year at
Sendra Bansjora Colliery. They submitted that after completion
of suczessful training period the said concerned workman
was absorbed as Dumper Opertor in Excavation Grade 'D'
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in the year 1983 and thereafter he got his promotion as
Dumper Operator in Grade'C' in 1987. They disclosed that
the concerned workman being Dumper Operator was also
considered for the payment of differenice of wages of
Excavation Gr. 'B' vide Office Order No. SB/Dy.
C.ME./86/6/11 dated 5-1-87, a8 he'was asked to operate
higher capacity of Dampeér. Ithas been submitted by the
sponsoring umnion that the management of Sendra Hansjora
ColHery conducted D.P.C. in 1990 although two other co-
workmen, namély, Parsuram Singh and Bharat Sirigh who
were junior to him got their promotions in Excavation Grade
'B' vide Officé Order dated 16-11-90, but the managetnent
ignored his claim for his placement in Excavation Gr. B’ as
per Coal Wage Board Recommendation. They alleged that
the case of the concerned workman was discrimindted in
reference 1o his juniors by the management: of Sendra
Bansjora Colliery without any valid reason and in wrong
manner. They disclosed that the coricerned workman is
operating the dumper of much higher capacity i.e. SOM.T.
quite efficiently from 5-1-87. In accordance with
Implementation Instruction No, 16 dated 22-2-1984 of JBCCI,
the Dumper Operator gperating Dumper to the capacity of
50 M.T, is entitled for Excavation Grade ‘A’ but the
management of Sendra Bansjora Colliery have denied even
Excavation Grade. B’ to him. Accordingly, the concerned
workman raised an industrial dispute before the AL.C.(C),
Dhanbad for conciliation which ultimately resulted reference
to this Tribunal for adjudication. .= _

3. The management, on the contrary, afier filing
written statement.cum-rejoinder have denied all the claims
and allegations which the sponsoring union asserted in
the written statement submitted on behalf of the concerned
workman. They submitted that the concerned workman
was appointed in Category B to the post of Driver Trainee
with effect frgm 7-4+82 in Excavation Grade-E and he was
promgied as Dumper Opexator in Excavation Categoty “C’
w.e.f. 24-2-87 and is being paid difference of wages of
category "B" with effect from. 1-4.88 on account of
operatirig 50 tonnes capacity of Haul Pack as and when
required basis. But difference of wages of Excavation
Category "B" is being paid regularly irrespective of
operation of 50 tonnes -capacity of Haul Pack. They
submitted that the concerned workman appeard in trade
test conducted in the year 1990 in which he failed.
Accordingly the D:P.C. did not recommend his case for
promotion to the next higher grade. They disclosed that
the pass mark in the trade test was 16 out of 40, but the
coticerned workman secured 15 marks for which D.P.C.
could not recommend his case for promotion and this fact
was communicated to-#hie concerned workman vide office
order No. SB/SA/PD/91/7/1766 dated 1-2-1991 in reference
to his representation dated 26-11-90. They disclosed that
two other workmen, nariely, Bharat Singh and Parshu

‘Ram Singh were promeotedin Category ‘B’ w.e.f. 16-11-50
" as they qualified in the trade test. They submitted that the
demand of the sponsoring union for regularisaton-of the
concerned workman as Dumper Operator in Grade "B"is
baseless, false and mischievous. After failure in trade test

1159 21/04—17

the concerned workman and the union can not ask for
promotion in Grade-"B": They submitted that the D.P.C.
did not show any discriminaton in considering the
promotional mattet of the converned workaan, -As |

concerned workman could not come oui successfully,in

-trade test so his name was not recommended by the DP.C.
.and for which Ids promotional matter ¢ould not.

considered by the management. Accordingly, the
management submitted that the concerned workman; is

not eatitled to get any relief in view of his prayer.

. POINTS TO BE DECIDED: -
4. "Whether the action of the management of Sendra
Bansjora Colliery of BCCL indenying promotion/

' regularisation to Shri Rambriksh Singh, Dumper
Operator in Gr. 'B'is justified. If not, to'what relief
the workynan is entitled for?" : v

: FINDING WITH REASONS

5. Tt transpires from the record that the concernied

workman in order 1o substantiate his claim examined

himself as WW-1 while the management also in order to

‘establish their claim examined one witness as MW-1.

Censidering the evidenoe of WW-1and MW-1.and

also considering the facts disclosed in the pleadings;of

both sides, T find no dispute to nold that the concerned
workman got his appointment as Trainer: Duraper Operator
at Sendra Bansjora Colliery in the year 1982, After
completion of ‘his one year training he was placed, in

Excavation Grade ‘D’ in the year 1983 and thereafter he

got his promotion in Excavation Grade ‘C™in the ygar
1987. It has been admitted by the management that w.e.f.

. 1.4-88 on account of operating 50 tonnes capacity of Haul

Pack as and when required basis the difference of wages
of Excavation Category ‘B’ isbeing paid regularly to the
concerned workman irrespective of operation of 50 tonnes
capacity of Haul Pack. It is clear accordingly from the

"~ admission of the management that since April, 1988 the

concerned workman was allowed to operate 50 tennes
capacity of Dumper. Considering the evidence of both
sides, 1 find no dispute to hold that D.P.C. was held inthe
year 1990, In the said D.P.C., according to the management,
the concerned svorkman-appeared bit as he could not
succeed in the trade test the D.P.C. did not find any ecnpc

" to recommend his name for promotiua in Excavation ‘B’

Dumper Operator. Actual dispute comes in from this place.
From the evidence of MW-1 it trasispires that according
to DPC’s statement 90 workman including the concerned
workman appeared before the said U.P:C. The serial number
of the concerned workman was 21 as per the staicment.
The statement during his evidence was marked as Ext.
M.1. The list of Dumner Dperators who have been
authorised to operate 50 tonnes capacity of Haul Pack
was marked as E xt. M-2, while the procedure to be followed -

in holding test of the workman duly signéfidiy the Clazirman

of DPC was sarked Ext: M<3: Thiswitnesadisclosed that

“according tothis Rovm qualifying marksin trageiest was
- 16, He distiobed thit this conokmed workman appeaked in

{hie said test andt medbitainedory 15 marks and forwhich
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DPC could not get scope to recommend his name for
promotion. The proceeding of DPC dated 14-11-90 duly
signed by all the five members of the DPC was marked as
Exts. M-5 and M-5/1. On the contrary, from the evidence
of the concerned workman it transpires that when DPC
came to kniow at the ttme of his test that he was operating
Dumper of 50 tonnes capacity, they did not take any test
from him for considering his promotion to Grade ‘A’ taking
the plea that there was no need 1o take test as he was
operating Dumper of 50 tonnes capacity. He dislosed that
on the contrary without holding test the members of DPC
took his signature on some papers and thereafter released
him. Sometime thercafter when he went to the office of the
management with a view to know the result of DPC he
came to know that DPC declared him unfit for promotion
as drill operator. This witness disclosed that he never
worked as drill operator under the management and
therefore the question of unfit for promotion as drill operator
in Grade ‘B’ was wrong, The statement showing the names
of the workman who appeared before the DPC shows that
in serial No. 21 the name of the concerned workman was
recorded as drill operator. However, it was stmuck down and
thereafter recorded as Dumper Operator. It is not the claim
with the management whether designation of the concerned
workman recorded in the statement as drill operator was a
mistake or something else and subsequently when it was
detected the same was corrected. This statement shows all
the particulars relating to the date of appointment and result
of the examination conducted by the D.P.C. It has beeri
admitted by the management that the DPC conducted
examination or the basis of norm fixed by them which was
duly signed by its Chairman. As per the said norm total
mark was fixed as 100 and that 100 marks has been sub-
divided in 4 groups, namely :

(a}) Experience/seniority 10
(b)Y Qualification X
) CR 30
(d) Trade Test 40

{a) Experience/Seniority—Out of maximum marksi.e.
10, 2 marks for cach year beyond eligibility period
and full marks beyond 5 years.

(b) Qualification—It is divided into two group i.e.
educational and professional :

(1) Educational 13
(2) Professional 7
(I) Educational :(—
(a) Matriculate 5
(b) LA & above 6
(c) Non-matric 2
(¢) CR.—CR should be oflast one year.
A—1Ax3
B—1Bx2
C—ICx1

(b) Trade Test—Out of maximum marks 40, 40%i.e.

16 marks shall be qualifying marks,
Out of 100 marks, overall 40% will be qualifying marks
subject to qualifying marks in the Trade Test. Therefore
according to the norm: the pre-condition for recomsnending

[RLEYL R BT T T T TP ) Al e der R UE ek o oak e e

the name of any workman for his promotion is that the
workman should obtain qualifying mark in the trade test,
1t is the specific contention of the management that the
concerned workman secured 15 marks in the trade test
though maximum qualifying mark was fixed at 16.
Accordingly, there was no scope on the part of the DPC to
recoinmend his name for promotion in Excavation Grade
“B”, The concerned workman during his evidence admitted
that in the year 1998 he got his promotion as Dumper
Operator Grade ‘B’. in view of recommendation made by
DPC, therefore, there is no dispute to hold that since 1998
the concerned workman is discharging his duty as Dumper
Operator Grade ‘B’. Hisclaim was to get his promotion as
Dumper Operator Grade ‘B’ inthe year 1990. He disclosed
that his juniors, namsly, Parasuram Singh and Bharat Singh
got their promotions in Excavation Grade “B” by the
management without considering his promotion. The
management categorically explained the reason for the
same. They submitted that in the DPC held in 1990 those
two persons though junior to the concerned workman
appeared and they came out successfully and for which
they got their promotion in Excavation Grade “B” but as
the concerned workman could not come out successfully
inthe trade test there was no scope on their part to promote
him in Excavation Grade “B”. They disclosed that
subsequently in view of recommendation of DPC the
concerned workman is working in Excavation Grade “B”
as Dumper Operator. They submitted that promotion in
Excavation group is a cadre post and it is to be guided
absolutely as per circular of JBCCI and also on the basis
of recommendation of DPC. They do not have any scope
to give promotion to any workman by-passing cadre
scheme as well as DPC.

Learned Advocate for the concerned workman
submitted that the concerned workman since 1988 is
operating Dumper of 50 tonnes capacity. Accordingly, he
is very much entitled to get the grade of Senior Dumper
Operatorbut the management though taking his service is
not considering to pay any benefit of Senior Dumper
Operator. However, itis not the case to be decided here and
for which there is no scope to consider this aspect. Thereis
no doubt that the concerned workman is operating Dumper
of 50 tonnes capacity since 1988 and for which he deserves
to get his promotion in Excavation Grade ‘B’ in the year
1990. It is seen that the management by-passing the

' recommendatior: of DPC as well as JBCCI could not get any

scopeto consider his promotion in Excavation Grade ‘B’ as
he came out unsuccessfully in DPC trade test.
6. In view of the facts and circumstances discussed

.above, I do not find any scope to hold that the concerned

wotkman deserves to get any benefit in the eye of law for
which he is not entitled to get any relief,

7. In the result, I render the following award:—

The action of the management of Sendra Bansjora
Colliery of M/s. BCCL indenying promotion/ regularisation
to Shri Rambriksh Singh, Dumper Operator in Gr. ‘B’ is
justified and hence the concerned workman is not entitled
to get any relief, . .
B. BISWAS, Presiding Officer
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8.0. 956.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 20/
1996) of the Central Government Industrial Tribunal/Labour
Court II Dhanbad now as shown in the Annexure, in the
Industrial Dispute between the employers in relation to
the management of C.C.L. and their workman, which was
received by the Central Government on 19-03-2004.

[No. L-20012/55/95-IR(C-T)]
S. S. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL No 2, DHANBAD.

In the matter of a reference U/S. 10(1Xd)(2A) of the
Industrial Disputes Act, 1947,

Reference No. 20 0f 1996

Parties Employers in relation- to the management

of Jharkhand Project of M/S. C.C. Ltd.
AND
Their Workmen.
| Shri B. Biswas, Presiding Officer.
APPEARANCES -
: Shri D.K. Verma, Advocate.
: Shri B.B. Pandey, Advocate.
: Industry : Coal.
.Dated, the 10th February, 2004,
Award

By Order No. L-20012/55/95/1.R. (Coal-I) dated the
29th February, 1996 the Central Government in the Ministry
of Labour has, in exercise of the powers conferred by clause
(d) of Sub-section (1) and Sub-section (2A) of Section 10
of the Industrial Disputes Act, 1947, referred the following
dispute for ad_]udlcauonto thl.S Tribunat :

Present

For the Employers
For the Workmen
State Jharkhand.

“Whether the a'etmn of the management” of

Jharkhand Project.of C.C.L. in confirming the
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suspension as punishment of Shri Manohar Singh
for the period 22-5-90 to 30-6-90 and not paying
wages for that period is justified? If not, to what
reliefthe workman is entitled 7*° '

2. The case of the concerned workman 'acdording
to the written statement submitted by the sponsering union
on his behalf, in brief, is as follows :

It has been submitted by the sponsoring union that
the concerned workman was Shovel Operator at Jharkhand
Project under the management. On 21-5-1990 the
management issued a charge-sheet-cum-suspension order
to the concerned workman, In response to that charge-
sheet concerned workman submitted his reply on 22-5-90
but the management being dissatisfied with the reply given
by the concerned workman decided to conduct domestic
enquiry against him and accordingly appointed one
Enquiry Officer to hold the said enquiry against him. They
alleged that after concluding domestic enquiry the said
Enquiry Officer though submitted his reply, the
Disciplinary Authority did not communicate him by any
letter regarding confirmation of suspension as
punishment. On the contrary, the management withheld
his wages for the period of suspension from 22-5-90 to
3-6-90, They alleged that the management illegally and
arbitrarily and without following the principle of natural
justice refused to pay wages during the period of his
suspension, without issuing any order of punishment
against him. Accordingly, an industrial dispute was raised
which ultimately resulted reference to this Tribunal for
adjudication.

3. The management, on the contrary, after filing
written statement-cum-rejoinder, have denied all the claims .
and allegations which the sponsoring union asserted in
the written statement on behalf of the concerned workman.
The management submitted that on 21-5-1990 the
concerned workman who was Shovel Operator not only
threatened but also abu'sed the Colliery Manager, Shri Y.
K. Singhatabout 11.15 A M. and thereafter left the place
of work causing loss of production due to stoppage of
operation of the shovel from 11 A M. to 2 P.M.
Accordingly the Disciplinary Authority issued the charge-
sheet dated 21-5-90 to the concerned workman and
suspended him from his duty with effect from 22-5-90 and
was allowed to resume his duties with effect from 4-6-90.
They submitted that the concemed workman gave repiy
to the charge-sheet issued to him, but as the reply given
by him was not satisfactory, the Disciplinary Authority-
appointed T.K. Sarkar, Personnel Manager
(Administration) as Enquiry Officer to conduct the
departmental enquiry against the concerned workman. The
said Enquiry Officer conducted the departmental enquiry
against the concerned workman which began from 25-5-90
and ended on 29-7-91 and after completion of enquiry the
said Enquiry Officer. submitted his report holding the
concerned workman guilty to the charges. They submittted
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that during enquiry proceeding the concerned workman
defended his case ‘fully through his co-worker. They
disclosed that the Disciplinary Authority considering the
enquiry report and also considering all other relevant
papers took lenient view and confirmed the suspension of
the concerned workman with effect from 22-5-90 to 3-6-90
as a measure of penalty for the misconduct committed by
him. They further submitted that the action taken by them
against the concerned workman was legal, bona fied in
accorcance with the principle of natural justice and for
which the concerned workman is not entitled to any relief
accordingly to his prayer.

Points to be decided :

4. Whether the action of the management of
Jharkhand Project of C.C.L in confirming the suspension
as punishment of Shri Manohar Singh for the period
22-5-90 to 30-6-90 and not paying wages for that period is
justified ? I not, to what relief the workman is entited ?”

Finding with reasons :

5. It transpirzs that before taking up hearing
arqument on merit it was considered if the domestic
enquiry held against the concerned workman by the
management was fair, proper and in accordance with
the principle of natural justice. By order No. 47 dated
10-7-2003 it was observed that the domestic enquiry
conducted by the Enquiry Officer againstthe concerned
workman was fair, proper and in accordanace with the
principle of natural justice. Accordingly, at this stage
there is no reason to enter into the facts relating to the
domestic enquiry any further. Here the point for
consideration is whether the management has been able
ta substantiate the charge bryught against the concerned
workman or net. it transpires from the record that in
course of hearing on preiiminary issue the charge-sheet-
cum-suspension order issued against the concerned
workman by the management was marked as Ext. M-1
which is as follows '

‘] hereby require you to state as to why
disciplinary action even amounting dismissal
from the service of CCL should not be taken
against you under the Model Standing Orders
by which your services are governed on
account of the following charges :

On 21-5-90atabout 11.15 A.M. while you
were on duty, you came to the Colliery
Manager leaving the place of duty and abused
him in filthy language. Threatened to stop
the Shovel operation. You also stopped the
Shovel operation from 11 A.M.

In the above charges are proved they would
constitute acts subversive of discipline and also constitute
misconduct under the Model Standing Orders 17(i) sub

clauses (p), (r) and (i) and even otherwise considering
what is misconduct has to be reasonably construed.

You are required to submit your explanation in
respect of the above charges so as to reach the
undersigned not later than 48 hours of receipt of this
charge-sheet. Should you fail to submit your explanation
in the prescribed proforma it will be presumed that you
have no explanation t6 offer that you accept the charges
framed against you and that thereafter the case can be
disposed of by the competent authority without any
further reference to'you:

Pending enguiry and decision into the charges,
you are hereby placed under suspension with effect
from 21-5-90 (ndon) until ﬁuthcr orders. Y ou will be entitled
to subsistance allowance as per rule, for the suspension
period. During the period of your suspension you will not
leave the station and call on every working days in the
office or Personne! Section, Jharkhand Colliery for getting
your presence marked in separate register kept for this
purpose and for receiving any instruction or
communication intended, if any. You can only then leave
the office after such action taken.

Sd/-

Agent/Project Officer,
- Laiyo-Jbarkhand Opencast.”

The report of the Enguiry Officer during his evidence
was marked as. Ext. M-6, I have carefully considered the
report and it transpires from the report that the management
examined three witnesses on their part to establish the
charge against the concerned workman. On the contrary,
ine- workman. concemned examined three witnesses in
support of his plea of innocence. It transpires from the
statement of MW-1 R.A. Ekka, J. M.E. that at the relcvant
time of the incident he was near the Rest Shelter. V. K
Singh, Colliery Manager while came near the said Rest
Shelter the concerned workman came infront of him in a
very angry mood and at the time he found a hot
conversation in between him and Mr. V. K. Singh. During
that hot discussions the concerned workman used some
filthy language and threatened to V. K. Singh and denied
to operate the shovel further. He submitted that thereafter
the said electric shovel remained idle from 11 AM. to 2
P.M. due to non-operation of the same by the concerned
workman, MW-2 Anul Hussain, who was Driver, during
his examination admitted that he did not see the incident
with his own eyes but he heard the incident. Sri V.K. Singh,
Colliery Manager, was examined as MW-3. This witness
at the time of giving his statement before the Enquiry
Officer disclosed that on 21-5-90 while he was near P. C,
300 Shovel at Jharkhand O.C. P..between 11 A.M.10 11.15
AM. the concerned workman alongwith Upendra Singh
came to him and approached for his leave. He also produced
an application for leave: duly forwarded by TME (Shift
Incharge). At the time he disclosed to the concerned
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workman that he would not be able to grant Iea\te untnL__
and unless he has discussion with Sri Ekka Shift lncharge

and thereafter this witness alongwith the concerned
workman came to Sri Ekka and asked the reason as to why
that case was forwarded to him. In reply Shri Ekka told
that both the relievers were not available to relieve him i.e.
the concerned workman and for which he forwarded this
case to the CoIhery Manager to get the sanction of O.T.
Thereafter Shri V. K. Singh refused to grant Jeave to the
concerned workman and then being excited he abused Sri
Singh in filthy language and thereafter stopped operation

of the shove] for which he was deputed: The witnesses on'

behalf of the delinquent, on the ‘contrary, at'the time-of
giving their evidence disclosed that though there was talk

over granting [eave in' between the concerned Worknizn

and Sri V. K Singh there was no such'incident as alleged
by the management. It is seen that the Enquiry Officer
after recording statements of the management’s witnesses
as well as the withesses of the delmquent just opined in

' this way :

“In view of above-all the charges levelled
against Manohar Singh, Shovel Operator, has
been established.”’

It is realty astomshmg to note that the Enquiry Officer did
not consider necessary to discuss in details on the basis
of which material facts he had drawn the conclusion that
the charge brought against the concerned workman was
proved. It is seen that against the concerned workman
two-fold charges has been brought as per charge-sheet.
The first charge was that while the concerned workman
was on duty he abused the colliery manager in filthy
language and the second charge is that after abusing the
colliery manager in filthy language threatenedto stop the

shovel and stopped the operation of shovel from 11 A:M. '
Therefore, burden of proof rests on the management to_

establish the charge brought against the concerned

workman. Considering the staterents of the management’s
witnesses it transpires that MW-1, R. A. Ekka wasthe eye .
witness to the incident in question. He narrated the .

incident which I have already discussed above. The victim,

i.e. Sri V. K. Singh; colliery manager, also gave his statement

before the Enquiry Officer. If the statements of these two
witnesses are taken into consideration it will be seen that
there is serious contradiction in between their statements.
The statement of MW-1 speaks clearly that there was not

discussion in between the concerned workman-and the
said colliery manager and in the midstofthat hot discussion -
the concerned workman not only usedfilthy language but.
also threatened the ealliery manager, While: from. the:
evidence of the colliery- management I do. not.find any.

whisper that the concerned workman had threatened or
not, He discldsed ‘thit the concerned WOrkman ‘abused
him in filthy Ianguage while he refused to grant leave.
MW-3, however, remained silert whether theté was any
hot dlscussion in between hiin and tﬁe concerned

worlnnan. Itisseen .that the concerned workman got himself
excited as the Colliery Manager refused to grant him any
leave. On the contrary, the witness on the part of the
dclmqucnt submitted that there was no such incident as
alleged, by; the; management.. They admltted that the
concemed workman entered mto a dtscussron with the
management d,urmg_‘ evtdene_e haye failed to examme any
independent, witness to corroborate the allegation in
question, The statements of MW-1 and MW-3 appear to
be in contradiction and for which relymg on such
Corltradalctory statements .it.is very hard to believe the
allegation inquestion, partteularly when witnesses onthe
part of the delinquent denied. the fact categorically. No |
cogent paper is forthcoming on the partof the management
that. lmmedlately after.that. mcrdent the. Colhery Manager

F LR, agamst the concemed workman at local pohce

6. Itisthe further allegation of the management that
after the incident tlte concerned workman left the place of
his duty | for whleh the shovel remained unoperated from
1T'A. M2 PM. The management in course of hearing
has falled ‘o produce the Attendance Reglster to show
that there was 3 note 1o the effect that he left the place of
his duty from 14 .M to 2 P I. As such, jitst on the basis
ofthis statements I do not ﬁnd sufficient ground to believe
such allegatlon It should be borne into mind that the
colliery manager ; isto be con51dered as interested witness
as it traneplres that he was lnvolved in hot discussion

wrtlt the concemed workman when he refused to grant
any | leave in view of the prayer made by the concerned

" workman. Hot discussion enitered into between the parties

is not the subject-matter of charge. The subject-matter of
charge isthat the. concerned workman abused the colliery
manager. MW- 1 gxceeding his limit at the time of giving
the tlrne of mmdent used f,-llthy language and. also
threatened the colllery manager which was not at all

© supperted by thie Colliepy Manager himself when he made

statement before the Enquiry Officer. Therefore, the
statement of MW 1 cannot be c‘o‘nsxdex‘ed as trust-worthy.
nd MW- Jthe management have failed
to, produce any it } refe ant paper in support of the
alleged mcrdent hich charge-sheet was issued to the

concerned workman 1 ﬁnd no heSItanon to sdy that the

'Enquiity Officer in a very réluctant mood completed the

enquiry proceeding and prepared his report. He did not -
consider necessary.to assign reason how he drew
conclusion that the concerned workman was found guilty
to the charges brought against him. Therefore, in absence
of any finding suclrre;')t:!:rt= o'f'the'Enqttfi‘Sl Officer cannot

"be accepted atall,

]ﬁmmanagmnent in co‘arseof hearmg before this.-
Tﬂbunal Submitted all the enquiry. papers bug dtd not
consrder nece.snwa[y 100} submrt the order of the management
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in the matter of awarding punishment against the
concerned workman being approved by the appropriate
authority. No cogent reason has been assigned by the
management why they have failed to produce this important
paper to consider that the Appropriate Authority applied
his mind before coming into the decision of awarding
punishment to the concerned workman. Application of
mind by the Appropriate Authority is to be taken into
consideration with alf deligence to draw conclusion that
the appropriate authority rightly observed the enquiry
report and other relevant papers and come to the
conclusion that the misconduct committed by the
concerned workman was established sufficiently and for
which he deserved punishment. In absence of any such
paper there is no scope to draw any conclusion to the
effect that the appropriate disciplinary authority applied
his mind before awarding punishment to the concerned
workman,

8. It is this specific allegation of the concerned
workman that no such order of punishment was
communicated to him. It is admitted fact that the
management at the time of issuance of chargesheet aiso
issued order of suspensions with effect from 22-5-90. It is
admitted fact that the concerned workman remained under
suspension till 3-6-90. The said period of suspension was
considered as punishment which has been claimed by the
management but until and unless such order is placed
before this Tribunal there is no scope to draw any such

conclusion that any such order at alt was passed. Moreover, '

burden of proof absolutely rests on the management to
establish that the order of punishment was communicated
to the concerned workman.

Accordingly, after careful consideration of ail the
facts and circumstances which I have already discussed
above, | hold that the management have failed to establish
the charge brought against the concemed workman.

9. In the result, the following award is rendered—

The action of the management of Jharkhand Project
of M/s. C.C. Ltd. in confirming the suspension as

punishment of Shri Manohar Singh, concerned workman

and not paying wages for the said period is not justified.
The management is directed to pay the wages for the said
period within three months from the date of publication of
the award in the Gazette of India.

B. BISWAS, Presiding Officer

$ feeedt, 23 W, 2004

1.3, 957.--FArefirw faar sfufmm, 1947 (1947
14 ) B 41 17 % ST H, F+50a TH AodoFlofdo
¥ ES ¥ UG P o 3% wHeH ¥ |1S, FE
T ffde aireifier farg § $=0 o st sfgw

11, ¥R ¥ e (T W 15/1998 ) T I S €,
1 R TR H 19-03-2004 F1 T EIT oL

[d. TeI-20012/398/92-37d STR(F.-1) ]
THo THo T, e |feg
New Delhi, the 23rd March, 2004

$.0. 957.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947}, the Central
Government hereby publishes the Award (Ref. No.
15/98) of the Central Government Industrial Tribunal/
Labour Court 11, Dhanbad now as shown in the Annexure,
in the Industrial Dispitte between the employers in relation
to the management of B.C.C.L. and their workman, which
was receijved by the Central Government on 19-03-2004.

[No. L-20012/398/92-IR(C1)]
S.S. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVT.INDUSTRIAL
TRIBUNAL No I, DHANBAD.

' [n the matter of a reference U/s. 10(1)(d)(2A) of the
Industrial Disputes Act, 1947.

Reference No. 15 of 1998

PARTIES Employers in relation to the manage-

~ ment of Ena Colliery of Kustore Area
of M/s. BCCL.

AND
Their Workmen.
PRESENT : ShriB. Biswas, Presiding Officer.
APPEARANCES:
For the Employers : Sh. D.K. Verma, Advocate.

Forthe Workman/ : Sh. 8.C. Gour, Advocate.
Union

State : JTharkhand
Dated, the 6th February, 2004
AWARD

By Order No. L-20012/398/92/1.R. (C-I) dated
20-2-1998 the Central Govemment in the Ministry of Labour

Industry : Coal. .

has, in exercise of the powers conferred by clause (d) of

Sub-section (1) and Sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following
dispute for adjudication to this Tribunal :

“Whether the demand of the union for regularisation
of Sri Nagina Paswan and 39 others (list enclosed)
from the management of M/s. BCCL, Kustore Area
“No. VIII, P.O. Kustore, District Dhanbad is justified?
If not, to what relief the workman are entitled 7*’
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2. The case of the cohc¢rned workmen according
to the written statement submitted by the sponsoring union
on their behalf, in brief, is as follows :

It has been submitted by the sponsoring. union
that the concemed workmen under the agencies of Friends
Shramik Sahayog Samiti Ltd. were engaged by the
management of Ena colliery as 2 Co-operative Society
workers for different contract jobs underground, such as,
tyndals, miscellaneous, mechanical fitter jobs etc. during
the period from 1989 to 1992. Thereafter the management
without giving any notice and also assigning any reason
stopped them from work. They submitted that the amount
paid on account of contract work used to be divided
amongst the Society workers. The amount so paid was
much less in comparison to the wages paid to the
permanent employees doing similar nature of job. The
concerned workmen, they disclosed, most of them belong
to SC/ST and illiterate for which they had no bargaining
power and accordingly they had to accept wages which
they were being paid. The management also denied to pay

quarterly bonus, annual profit sharing bonus, L.T.C., .

L.L.T.C. etc. The sponsoring union further submitted that
the said Co-operative Society having its registration
No. 44 DHAN (Anchal) dated 19-7-1989 took up the cause
of these 40 workmen with the management of Kustore
Area as well as BCCL Headquarters level for their
regularisation and enrolment on permanent roll of the
company as the uncertainty of employment had led them
to frustration and affected their performance of duties
assigned to them. They further submitted that the workmen

were actually the workers of the management directly .

employed by them, but in the year 1989 their services were
arbitrarily stopped. They disclosed that in discharging

their duties the concerned workmen used to put their -

attendance in Form ‘C’ Register of the colliery by the
management’s Attendance Clerk. They also used to be
supplied with Cap Lamps from the Cap Lamp Cabin of the
- management. Further they disclosed that these workmen
put more than 190 days attendance during each calendar
year in the underground.

Disclosing all these facts the sponsoring union

submitted that inspite of submitting repeated

representations the management did not consider
necessary to regularise the concerned workmen in the
permanent roll and for which they finding no other way
raised an industrial dispute before the A.L.C. {C), Dhanbad
for cenciliation which ultimately resulted reference to this
Tribunal for adjudication. The sponsoring union

accordingly submitted prayer to pass award directing the.

management to regularise the concerned workmen in the
permanent roll of the company with full back wages.

3. The managment, on the contrary, after filing
written statement-cum-rejoinder have denied all the claims
and allegations which the sponsoring union asserted in
the written statement on behalf of the concerned workmen.

‘They submitted that the sponsoring union by its letter

dated 24-1-92 addressed to the A.L.C. (C), Dhanbad,
claiming the concerned workmen as share-holders of a
Co-operative Society under the name and style of “Friends
Shramik Sahayog Samiti Ltd.” with its registration No. 42
Dhanbad, dated 19-7-89 and demanded for their
regularisation as workmen of the managementalleging that
they worked as workmen on the contracts awarded by the
management to the aforesaid Co-operative Society during
the period mentioned above. They disclosed that the
sponsoring union asserted that the contract work was
awarded to the aforesaid Co-operative Society who were
connected with construction of isolation preparatory
stopping as well as on transportation of machineries after
dismantaling from one place to another for installation.
They submitted that the State Government encouraged
formation of Co-operative Societies for the purpose of
gainful employment as well as for other purpose with the
object of assuring contract to them from Public Sector
Undertakings as well as from private companies and the
intermediaries acting as contractors and not paying
proper wages to the workers could not be dispensed
with. The aforsaid Co-operative Society was formed
with the same object. They disclosed that this Co-
operative Society after getting its registration approached
the management of Kustore Area for awarding contract
job on the basis of work order so that the Society could
gainfully engage its members on such jobsto ensure
proper income to the members. In response to that
approach they awarded contract to the Society on the
jobsmainly ofcivil nature both underground and surface
and on some occasions jobs relating to transportation
of machineries and store materials as and when required
basis. For each such work, work orders used to be
issued at the scheduled rates fixed forsuch jobs by the
company. They categorically denied the fact that the
Jjobs are awarded to the Co-operative Society as per work
orders were permanent and perennial in nature. On the
confrary, they submitted that such contract jobs awarded
to the said Society were mostly Temporary, occasional
and casual in nature and there is no bar for awarding
contract to a Co-operative Society on such jobs, They
alleged that the jobs awarded to the aforsaid Co-
operative Society were of such nature that not more
than 15 persons could be employed at any point of time
on any contract job. The Society enrolled hundreds of
persons as its members and they have filed several cases
and in this case alone they demand for regularisation of

-41 workmen making them members of the Society.

Accordingly, they categorically denied the claim of the
sponsoring union for regularisation of the concerned -
workmen. They also categorically denied the fact that

- the workmen were workmen of the management and for

which there is no scope at all to consider themselves fit
forregularisation like the workmen of the management.
In view of all the facts and circumstances the martagement
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submitted prayer to pass award rejecting the claim of
the concerned workmen. ‘

Points to be decided :

4. ““Whether the demand of the union for
regularisation of Sri Nagina Paswan and 39 others (list
endclosed) from the management of M/s. BCCL., Kustore
Area No. VIIL P.O. Kustore, District Dhanbad is justified ?
If not, to what reliefthe workmen are entiltled 2°’

Finding with reasons :

5. The Sponsoring union in order to substantiate
their claim examined ene of the concerned workmen :as
WW-1 while the management also'in sﬂpport of their
Claim examined one witnessas MW-1. oo

WW-1 during his evidence dlsclused that they
worked under the management as tyndals from the year
1989 to 1992 being enagaged by the Co- operatwe
Society named as ** Friends Shramik Sahayog Samiti
Ltd.”" This witness further, during his evidence, admitted
that they are all members of the said ‘Society and the
sald Seciety used to deploy ‘them te work under
the management though the management used to
supply materials for work. He further disclosed that the
management notonly used to record their attendance but
also used to supply cap lamps and even they used
to receive medical facilities. In support of this claim they
submitted medical papers marked as Ext. 'W-1 series.
During cross-examination the concemed workman further
admitted that it was the Co-operative Society who 1ssued
their appointment letters. He also denied the fact
that they used to receive thelrwages from the contractor,
i.e. Co-operative Society. He further disclosed that it was
the management who engaged them as their employees
On the contrary, MW-1 during his evidence disclosed
that in case of any exigency the management used to
issue work orderin favour of “‘Friénds Shramik Sahayog
Samiti Ltd.”” which was a registered Socncty for doing
the jobs absolutely of temporary in nature.
He categorically denied the fact that the management
ever awarded any job to the Society to perform wh:ch
happened to be permanent in nature and also of
prohibited category. He further submitted that after
completion of the job the management used to pay bill
as per work order directly to the Society. He also. denied
the fact relating to payment of wages to the concerned
workmen through management s counter and for which
question of issuance of any wage slip never arose. During
evidence of this witness the work order whlch the
management relied has been marked as Ext. M-1 series.
The copies of bills submitted by the Society for payment
in connection with the work done by them had been
marked Exts. M-2 to M-2/2. Relating issuance of cap
tamps to the workmen this witness said that as per Mines
Act no workman is aliowed to work in the underground

without noting his attendance and also without being '

equipped with the cap lamps. As the outside cap lamp
is prohibited they used to supply the cap lamps to the
workmen during their work in the underground along
with the implements/articles for work and they usedto
carry on their work under the supervision of Underground
Manager. Healso diselosed'that in discharging of duties
if any workman: suffers any-injury medical aid is to be
provided to them. He also: denied the fact that the
concerned workmen worked in the underground. or on
the surface formorithan 190 days or 240 daysyearly.
He: also - deniedvihe. fact that these workmen worked
under the management directly andmnot under the. said
Co-operative Society. He further submitted that asthe
said ‘Cosoperative Society used to disburse wages to
the workmen the guestion of its superv:s:on by the
management,never arose. :

, & Now consrdarmg the facts dlsclosed in the
pleadlngs of:both sides and also considering the
evidence: of MW-} .and WW-1 I.find no dispute to
holdthat the *‘Friends: Shramik Sahayog Samiti Ltd.”
registered. Co-operative Society under the Co—Operatwe
Sopieties’ Act, wasprov;ded with some work under the
management .on the basis of w_ork order issued by the

"management. It is the claim: of the mamagement that the

rtatare of job.which used to be awarded fo the said Co-
operative Society. was.mostly civil in.nature and for a
limited. period. . WW-1.:during. his . cross-examination
categorically. admitted that'the said. Co-operative Society
issued appointment letter to them for. their work under

. the management, 1t has been further admitted by him that

they used to work under the management being engaged

by their_own Co-operative Society. It is the specific

contention-of the management that as the work ‘order

usedto 1ssued in favour of the Co-operative Society for

doing some work  dbsolutely temporary in nature.there

was noscope at. all to pay. wages directly to the concerned
workmen. from their own. counter. ‘Na. doubt, WW-1

during - his evidence disclosed that they. used to receive
the wages from the counter of the management. In support
of their claim however they failed to produce a single

;wage shp issued by the management. On the contrary,
‘the management during evidence relied on work orders
marked Exts. M-1 to M-1/12 which show that time to time

during the perlod from 1990 to 1991 the management

usedto offer work as per work orders to *‘Friends Shramik

Sahayog Samiti Ltd.””. It is further seen from the
documents marked Exts. M-2 to M-2/2 that the said Co-
operative Society after completion of work as per work
orders submitted their bills to the management for
payment. Therefore, there is no dispute to hold that
whatever contract was given by the management for
taking up some works as per work orders they used to
give contract directly to the said Co-operative Society
and not to any worker individually. Therefore, here the
said Co-operative Society was a direct party and not the
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concerned workmen. No evidence is forthcoming to show
that the said Co-operativé Society was created by the
management and in disguisé of the said Co-operative
Society they used to engage the workmen to catry on
certain jobs which were permanent and perennial in
nature for the period from 1989 to 1992. Not a single
scrap of paper is forticoming before this Tribunai that
the concerned workmen were camouflage worker of the
management and they worked undef them for more than
190 days in each yéar in the underground mine. On the
contrary, it has been established from the evidence of
WW-1 that they formed Co-opérative Suciety and it
was the Co-operative Society who used to issue
appointment letters for taking up jobs uinder the manage-
ment. They claimed that the jobs which they used to
perform were perennial and permanent in nature but
they have failed to produce any evidence to that effect.
As such, it is very much difficult to support the claim of
the concerned workmen. It is the contention of the
workmen that the Management not only used to note
their attendance butalso used to issue cap lamps as well
instruments for their work in the underground as well as
on the surface. Admitting this fact the management
submitted that it is mandatory as per Mines Act to note
the Hazira of any workman who enters inside the mine.
They submitted further that without cap famp it is not
possible for any workman to carry on any work in the
underground. As the Society, they disclosed, was
entrusted with the contractual jobs according to their
specification they used to supply materials for taking up
the jobs in question to the workmen. Therefots; the
learned Advocate for the management during argument
submitted that as the management used to note attendance
of the concerned workmen and also as they used to issue
cap lamps and equipments for taklng their work in the
underground it definitely will not justify their claim to
the effect that they worked directly under the manage-
ment, No evidence isalso forthcoming in view of the
allegations made by the workmen that the sald Co-
operative Society is sham Society created by the
management for exploiting the services of the poor
workmen without giving .any benefit as well as wages at
par with the benefit of wages givento their permanent
workmen. In support of this claim onus absolutely rests
on the sponsoring union to adduce cogent evidence.
But | find no hesitation to say that the sponsoring
union in course of hearing have failed to produce a single
scrap of paper to show that the concerned workman’s
services were exploited by the management in the name
of the Co-operative Society and the said workmen
perfon:'?d_ the jobs which were permanent and perennial
in natur®, In the decision reported in 2001 Lab. L.C. 3656
their Lordships of the Hon’ble Apex Court obeserved
that it cannot be said that by virtue of engagement of
contract labour by the contract or in any work or in
connection with the work of an establishment the
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relationship of master and servant is created between the
principal employer and the contract laborers. It is cleat,
considering the facts disclosed in the pleadings of both
sides as well as evidence of WW-1, that & Co-operative
Society was formed with a view to provide employment o
the workmen after. obtaining contractual jobs by the
Society from the management and also from different
places. Itis seen thatthis Society time to time used to
appoint their workmen to get the work done as per
work order issued by the management. Accordingly, itis
clear that the concerned workmen were the workmen of
the Coperative Society and not of the management.
Accordingly, there is no scope to say that being
Co-operative Society’s workmen as they worked under
the management to perform certain jobs as per work
orders issued 5y them they shonld be considered as the

‘workmen of the management. The question of

regularisation in this case comes if it was estabiished
that the concerned workmen were engaged actually by
the management and under the control of the management
they continuously worked for certain years. Here, the
instant claim ofthe concemed workmen is quite a different
ofé. They have claimed their regularisation by the
management knowing fully well that they are not the
workmen of the management but the workmen of the
Co-operative Society.

7. Accordingly, after careful consideration of all
the facts and circumstances, 1 find no hesitation to
say that the sponsoring union have failed to establish
their claim for which the concerned workmen are not
entitied to get any relief in view of their prayer.

8. 1n the result, the following award is rendered—

The demand of the union for regularisation of

" Sri Nagina Paswan and 39 others (list enclosed) from

the management of M/s BCCL, Kustore Arca No. VIII
is not justified an accordingly the concerned workmen
are not entitled to et any relief.

B. BISWAS, Presiding officer.

ANNEXURE ‘X’

1. S/ShriNagina Paswan 2. Amcrika Paswan
3. Anil Kumar Gupta 4. Rainasis Bhuiya -
5. Jai Paswan 6.  Surender Paswan
7. Ramesh KumarGupta 8. Ramanand Paswan
9. Umesh Sah 10. Uma Shanker Jain
11. Ramjanam Paswz;n 12. Bhola Dhuiya

{Service) 7
13. Conori Bhuiya 14. .Daljit Bhuiya
15. Akhlesh Bhuiya 16. Shiv Prakash Tewari
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17. "}‘3ejrargi Mahato 18. Uma éhanker Pandit

19. Aklesh Yadav 20. Surender Sharma

21. Satynarin Verma ‘22, Naresh Ram

23. Shyam Dev Ram 24. Ramprabesh
Dwivedi

25. Md. Masuk 26, Md. Destagir

27. Md. Rakib 28, Md. Arif

29. Md. Mumtaz 30. Cyas

3i. Amka Paswan 32. Prabhu Paswan
33. Mahendra Sharma 34. Santosh Kr. Singh
35. Kailash Paswan 36. Suresh Paswan
37. Chairram Bhagat 38. Bharat Sethi

39. Mohan Paswan
7 feeett, 23 T, 2004

HT.AT. 958.—- et famg sfufiam, 1947
(1947 F114) T 4T 17 F SFTEOH, F={4 TR o Flo
Flo fde & waudd ¥ Hag Pl v 9% FHaK
F g, arEy A Frffe offeifie faae d F=fm waw
el AfuFRu 1, v & SR (FE §@m 234/2001)

40. Ram Prasad Gupta

F TR B Y, N F TER B 19-03-2004 F

T g AT
(€. UH-20012/342/2001-31% AR(E.-1)]

THo THo T, 3T Aiad
New De'hi, the 23rd March, 2004

8.Q. 958.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 234/2001) ofthe Central
Government Industrial Tribunal/Labour Court II Dhanbad
now as shown in the Annexure, in the industrial dispute
between the employers in relation to the management of
B.C.C.L. and their workmen, which was received by the
Central Government on 19-03-2004.

[No. L-20012/342/2001-IR(C-1)]
S. 8. GUPTA, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOYT. INDUSTRIAL
TRIBUNALNO 2, AT DHANBAD.

PRESENT :  Shri B. Biswas, Presiding Officer.

In the matter of an Industrial Dispute u/s. 10(1)(d) of the
. ID. Act, 1947. .

Reference No. 234 of 2001 -

Parties Employers in relation to the Management
of Sijua Area of M/s. B.C.C.L.and their
workman

Appearances :

On behalf of the workman : None

Mr. D.K. Verma,
Advocate

On behalf of the employers

State Jharkhand. . Industry : Ceal.

Dated, Dhanbad the 4th February, 2004.
AWARD
The Govt. of India, Ministry of Labour in exercise
of the powers conferred on them under Section 10 (1) (d)

of the I.D. Act., 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order

" No. L-20012/342/2001 LR. (C.-T), dated the 19th September,

2001.
SCHEDULE

“Whether the action of the management of BCCL
in notregularisation of Shri Naushad Rafi as sick leave
clerk is justified ? If not, to what relief is the concerned
workman entiltled and from what date ?”’

2. In this case neither the concerned workman nor
his representative appeared. Subsequently when the case
was fixed for exparte evidence of the management,
management’s representative declined to adduce any
evidence and submitted to pass a “No dispute’ Award.
It appears from the record that inspite of taking all
measures the concerned workman has failed to appear
and for which date was fixed for exparte evidence of the
manangement. Management too declined to adduce any
evidence. Therefore, there is reason to believe that the
parties are not interested to proceed with the hearing of
this case. Under such circumstances, a ‘Neo dispute’
Award is rendered and the instant reference is disposed
of on the basis of ‘No dispute’ Award presuming non-
existence of any industrial dispiite between the parties,
presentty.

B.BISWAS, Presidin‘Ofﬁcer
74 feeft, 23 T, 2004

FLAT. 959.—fmifirs faag aifafram, 1947
(1947 F1 14) F UM 17 F AN H, FHA THR
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foern §% & yawda & dag frdssl ok % wHert
F oy, e W fafdw oo faar ¥ =g TR
it sifitoyam =mmer Ho 1, 7 faeelt ¥ TR
(g HEA 134/97) | YA F & < Fa TR
Y 22-03-2004 ) I F3T T4 .

(€. T-12012/36/96~ 31 SIR(sR.~11) ]

New Delhi, the 23rd March, 2004

- 8.0. 959.—In pursuance of Section17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.134/97)
of the Central Government Industrial Tribunal-cum-Labour
Court No. 1, New Dethi asshown in the Annexure,
in the industrial dispute between employers in relation
to the management of Vijaya Bank and their workman,
which was received by the Central Government on

22-03-2004,
' [No. L-12012/36/96-IR(B-I1))

C. GANGADHARAN, Under Secy.
ANNEXURE
INTHE CM@VMMENTWDUSMAL
TRIBUNAL CUM LABOUR COURT,
NEW DELHI
1.D.No. 13497
Presiding Officer : Shri B.N. Pandey
Shri Ish Kumar Pruthi
S/o0 ShriJai Ram Dass,
R/0 54, AryaNagar, Opp. Arya
Nagar Park, Rohtak.
Versus
The Dy. General Manager, VijayaBank,
I1Ird Floor, Vijaya Building,
17, Bara Khamba Road,
Connaught Place, New Delhi

....Wod(me_m

....Managenient

. - AWARD

The Central Government in the Ministry of
Labour vode its Order No.L.12012/36/96/IR (B-11) dated
11/12-8-1997 has transferred the following industrial
dispute to this Tribunal for adjudication which was
pending before the C.G.I.T. Chandigrah :—

““Whether the action of the management of
Vijaya Bank, New Dethiin dismissing Shri Ish
Kumar Pruthi, Cletk of Vijya Bank, Rohtak Branch

is legal and justified ? If not, to what relief
the said workman is entitted and from what
date?” . ’

2. The workman Shri Ish Kumar Pruthi has
prayed for his reinstatment in the service of the
respondent Bank with all consequential benefits and
full back -wages after “setting aside his dismissal-
order dated 9-9-94. In the staterment of ¢laim he
pleaded that he joined the service of the bank as
clerk on 30-4-81 and was working sincerely.
throughout his long carrier and that on account of
his Employees-Union activities he was suspended
on 2-7-92. After issuing acharge sheet dated 1-8-92
an enquiry was conducted against him wherein he
was found guilty of the charges and ultimately
punished vide the dismissal order dated 9-9-94. He
further alleged that the departmehtal enquiry was
conducted in hasty manner without following
principles of natural justice and acc'ording to him
proper dpportunity of cross-examination was not
allowed. He was also not given opportunity to adduce
his evidence in defence thatthe enquiry proceedings _
suffers from various illegalities and informities and
intension of the management was malafide and
pre];ianned from the very beginning. The findings of
the enquiry officer was perverse and dismissal order
is illegal. Hence, it is liable to be quashed.

3. The claim of the workman was contested by the
management by way of filing written statement. It was
alleged therein that the enquiry was conducted properly
and legally, the conclusion arrived at by enquiry officer
and the disciplinary authority was based on the materials
on the record and it suffers from no defect; that none of the
provisions of the Bipartite Settlement was violated, there
was no violation of principles of natural justice. The
workman was charge sheeted for the alleged misconduct
for leaving the branch office early/reporting late for duty
without obtaining prior permission, remaining absent from
duty, refusal toreceive official communication meant for
him, his riotous and disorderly behaviour on the premises
of the bank and abusing the branch manager by using
vulger words and assaulting the branch manager; that the
workman was intentionally absenting and avoiding total
enquiry proceeding, therefore, enquiry was concluded
exparte on 21-7-93 that on the request of the representative
of the workman on 29-7-93 the disciplinary authority ordered

- tore-openthe enquiry;thateven then defence representative

failed to appear. Hence, the enquiry officer refused to
grant further adjoumment and rightly concluded the
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enquiry on 20-8-93. The enquiry officer submitted his
report dated 22-11-93 where.inhe found the charges 1,
4 and 5 as proved and charge Nos. 2and 3 as partly
proved. The conclusion arrived at by the enquiry officer
was just and proper. The enquiry report alongwith the
punishment of dismissal was communicated to the
workman and he was called upon to submit his
representation if any within 7 days of the date of the
receipt of the letter; that the workman submitted his
representation dated 23-7-94 and requested not to impose
the punishment. He was also permitted personal hearing
in the matter. He made oral submissions on 23-7-94.
After considering the entire facts and submissions, past
service records of the workman, the disciplinary Authority
passed ti,2 order of dismissal which is just and proper
and deserves no inference that the enquiry officer was an
independent authority and acted independently and
impartially and in accordance with law. 1t is denied that
the management concocted a fabricated and false story
“and issued the charge sheet on false and forged basis.
The enquiry was conducted fairly and legally and in
accordance wiih the principles of natural justice. Hence,
the petition of the workman deserves to be dismissed.

4. Workman also filed a rejoinder to the written
statement of the management reiterating his earlier
versions.

5. On the basis of the pleadings of the parties
following issues were framed :

1. Whether the domestic enquiry conducted
against the workman is fair and propet ?

2 Asinthe term cof reference ?

6. Both the parties auduced their oral as well as
documentary evidence.

7. 1have heard learned counsels/representatives of
both the sides and perused the files.

Issue No.1

8. Copy of the enquiry proceedings filed on the
record shows that the enquiry was fixedon 26-5- 93 when
the charge sheeted employee/workman appeared before
the enquiry officer at 11.40 AM. On being asked by the
enguiry officer the workman told that he had not recieved
copy of the charge sheet, therefore, the E.O. directed the
presenting officer to give him a copy of charge sheet. The
workman also told that he was unable to sit any more
because of his illness for which he also submitted a copy
of medical certificate and requested to submit its original
issued by Dr. Nayyar ona later date. He was given a
copy of the charge sheet alongwith other documents. The

enquiry was adjourned to 7-6-93. The enquiry was again
adjourned on 7-6-93 to 7-7-93 and then to 20-7-93 for
various reasons on 20-7-93 the workman was not present.
Thereupon the E.O: presumed that the notice sent to the
workman might have been served but still he directed to
serve’ one more notice to the workman at his local address
for the same day immediately through Mr. Vijay Kumar
(Special Messenger) Sub-Staff Rohtak Branch where
upon the the presenting officer to the Enquiry Officer
that he was of the view that the workman was purposely
avoiding the enquiry proceedings and requested that the
proceeding should beheld exparte. However, the Enquiry
Officer deferred the sitting till 1.30 PM same day. At 1.30
PM the E.O. noticed that the notice sent to the workman
(Shri 1sh Kumar Pruthi) through special messenger was
returned undelivered as he was not present at his
residence which was recorded in the hand delivery book
of the branch and witnessed by Shri Murli Dharan officer
and Vijay Kumar Sub-staffand next Staff man who had
gone in person to the C.S.E. residence to serve the
notice, Thereupon the EO. asked the P.O, to proceed by
calling his first witness for examination and also to
submit list of documents. The P.O. submitted various
documents and requested the E.O. to exhibit the same.
The enquiry proceedings were adjomed for lunch break
and ordered to resume at 2.45 PM same day. At 2.45 PM
on same day ie. 20-7-93 the enquiry proceedings -
resumed and the management examined MW |1, Shri Ram
Lal Kardam, MW 2 Shri S.P. Kathpalia. Thereafter the
enquiry was adjourned to 21-7-93. On 21-7-93 MW 3
Shri Hari Dass, MW 4 Ch. Mahender Singh, MW35 Mr.
Gajraj Singh and MW 6 Shri Vinod were examined. After
examining MW 6 Presenting Officer closed
Management’s evidence and the procgedings were
concluded. The P.O. requested the E. O. to allow him i5
days time to submit his brief which was allowed and the

proceedings were adjourned to Sth August, 1993.

9. As sufficient and proper opportunity was not
afforded to the workman to cross-examine the witnesses
and the enquiry was held, all management’s witnesses
were examined ex parte in absence of the workmapn, the
disciplinary authority directed the enquiry officer to re-
open the case. Thereupon the enquiry resumed on
19-8-93 when in presence of both the parties copy of the
proceedings held on20th and 21st July, 1993 were handed
over to the Defence Representative and the Defence
Representative was asked by the E.O 1o give a list of
documents and names of defence witnesses if any. On
request of the defence representative for time to go through
the documents and proceedings held on 20th and 2ist
July, 1993 E.O. allowed him only one hour time to go
through the documents. The P.O. handed over various
documents and copy of statement of witnesses. On further
request of the Defence Representative the enquiry was
adjourned to the morning of the next day i.e. 20th August,
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1993 at9.30 A.M. On 20th August, 1993 the charge
sheeted employee told the Enquiry Officer that his Defence
Representative had not come as his child health was
not well. That he had got that message on telephone at
_ hishouse. He also told that he would made all possible
arrangements to be present in Rohtak before com-
mencement of proceedings. Thereupon the Presenting
Officer opposed and stated that all witnesses of
management were present, hence tocontinue the enquiry.
However the E.O. gave two hours time to the workman
and ordered to recommence the enquiry at 12 Noon. The
defence representative could not reach. Hence the E.O.
directed the C.S.E. (workman) to cross-examine the
witnesses. Thereupon the C.S.E. told that he did not
know the proceedings as to how ‘to cross-examine and
requested to give some other date. Then he was asked to
make some alternative arrangements of any other
colleague in the branch to help him (C.S.E.). Despite
repeated request of the (C.S.E.), the E.O. did not adjourn
the case.” He concluded the enquiry same day without
cross examination of the management witnesses or
_affording any more opportunity to the C.S.E. to adduce

his defence evidence. The E.O. further allowed 10 days

time to the Presenting Officer to submit his brief by 5th
of September, 1993. Thereafter the E. O. gave his
enquiry reporton 22-11-1993. Ultimately the punishment
order of dismissal was passed. After perusal of the
enquiry proceedings I find that the E.O. didnot allow
proper and better opportunity to the workman/C.S.E. to
cross-examine the witnesses and produce his defence
evidence. Documents were also not provided to him
well before time despite repeated requests. The E.O. did
not allow adjournment on the request of the C.S.E. and
even if the proceedings were adjourned it was either
for the same day or the next day. It shows that the E.O.
was not acting properly, legally and in accordance
with the principles of natural justice. Although the E.O.
. allowed 15 days and 10 days time twice to the P.O. to
gubmit his brief but he did not allow such along time
to the E.O. at any time forthe reasons best known to
the E.O. It isalso worth to be mentioned that despite
directions of the disciplinary authority the enquiry
proceedings were again concluded within 2 days only
on 20-8-93 although enquiry report was given on
22-11-93 i.e. after expiry of morethan 3 months from the
~ date of conclusion of the enquiry. It also shows that
despite consuming sufficient time in giving his enquiry
report the enquiry officer did not allow sufficient time to
the C.S.E. to participate in the enquiry, cross-examine the
management’s witnesses and adduce his own defence
evidence. Copy of enquiry report was also not given to
the workman.

10. In view of the above discussions I find that
the enquiry proceedings were not conducted fairly and
properly. The E.O. seems to have been biased from the
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very beginning. He never allowed proper & sufficient
time and opportunity to the C.S.E. to participate in the
enquiry proceedings and for cross-examination of the
management’s witnesses and adduce his own
defence evidence which was clearly against the
principles of natural justice and has resulted into
miscarriage of justice and caused prejudice to the C.S.E.
It has, therefore, vitiated the enquiry proceedings. The
disciplinary authority and the Appellate Authority did
not consider this fact. Hence the enquiry proceedings

" cannot be justified. Issue No. 1 is, therefore, decided in

negative.

11. Itis worth to be mentioned tha1 no request
has been made by the management to adduce any evidence

in support of the charges levelled against the C.S.E.,in

case the Issue No. 1 is decided in negative. Therefore, I
find no justification to give any opportunity to the
management to adduce any more evidence to prove charges
against the workman. ,

12. Since the management’s evidence was recorded
ex parte in absence of the C.S.E fworkman without sufficient
service of the notice on the C.S.E/workman for the dates

20-7-93 and 21-7-93 when evidence of all the management’s

witnesses was recorded ex parte. Even after directions of
the disciplinary authority the workman was not allowed
proper and sufficient time to cross-examine the
management’s witnesses and adduce his oath defence
evidence, therefore, the evidence on the record which
was .recorded ex parte and which is without a sufficient
opportunity to ¢ross-examine the witnesses, cannot be

.relied upon and made a basis to prove the charges

against the workman. 1 find that the findings recorded
by the E.O. are perverse and based on surmises and
conjectures. E.O. has acted illegally and against the
principles of natural justice and the punishment order
passed by the disciplinary authority is, therefore, baseless
and without a proper and legal enquiry. The appellate

_ authority has also not considered these infirmities.

Therefore, the punishment order cannot be legally
sustained.

13. In view ofthe above 1 find that the action of the
Management of Vijaya Bank, New Delhi in dismissing.

'Shri Ish Kumar Pruthi workman isnot legal and justified.
‘Therefore, it deserves to be quashed and the workman is

entitled to be reinstated in service with continuity of
service, full back wages and all other consequential
benefits within a month from the date of publication of
the award. Parties shall bear their own costs. Award is
given accordingly.

Dated 18-3-2004.
' B.N, PANDEY, Presiding Officer
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New Delhi, the 23rd March, 2004

5.0. 960.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.67/97)
of the Central Government Industrial-Tribunal-cum-
Labour Court. No. 2, New Delhi as shown in the annexure
in the Industrial Dispute between the employers in relation
to the management of Syndicate Bank and their workman,
which was received by the Central Government on 22-3-04.

[No. L-12012/119/96-IR (B-1I)]
C. GANGADHARAN, Under Secy.
ANNEXURE

BEFOR THE PRESIDING OFFICER:
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL: CUM-LABOUR COURT-IL,
RAJENDRA BHAWAN, GROUND FLOOR, |
RAJENDRA PLACENEW DELHI

Presiding Officer : R, N. Rai 1.D.No.67/97
In the Matter of :-
Shri Kishan Lal
Versus
Syndicate Bank
AWARD

The Ministry of Labour vide its letter No. L. 12012/
119/96-IR(B-11) dt. 15-5-1997 has referred the following point
for adjudication. The point runs as hereunder;—

*“Whether the action of the management of Syndicate
Bank in terminating the services of Sh. Kishan Lal Ex.-
water boy w.e.f. 18-11-1994 without complying the
provision of Sec 25-F of the Industrial Disputes Act, 1947
is legal and justified? If not, to what relief the said workman
is entitled to and from what date?"

The claimant has filed statement of claim. He has
stated that he was appointed as water boy/peon w.e.f.
11-10-£99 1. His worlc and conduct was always satisfactory.
He worked continuously from 11-10-1991 to 15-11-1994.
On 16-11.1994, he was told verbally that his services stand

terminated.

That the Opposite Party has not charge sheeted him.
No enquiry has taken place. There was no misconduct on
his part. He has completed 240 days service in a calendar
year. No compensation was paid. No seniority list was
displayed. The action of the Opposite Party was illegal and
malafide. The post is still existing. He is fully qualified to
hold the post.

The Opposite Party has filed written statement.

In the written statement, the Opposite Party has
stated that Shri Kishan Lal was not the workman under
Section 2(s) of the Industrial Dispute Act, 1947, so there is
no dispute between employee and employer.

It has been further stated that there was scarcity of
drinking water at Hapur Branch so his services was taken
as water boy. His duty was to fetch water and he was given
30 to 35 rupees per day. His services were purely casual
and temporary in narture. There was no contract for service.
The daily coolie charges paid to him ‘were debited to
contingency account so he is not an employee and he is
not able to get any relief under bipartite settlement or
awards applicable to the employee. It has been further
submitted that the award has been passed dt. 21-3-1989 by
CGIT, Kanpur. the Hon'ble Tribunal has held that the
petitioner was not doing any job for the bank and he was
simply engaged by the bank for drinking water from outside
the premises as the claimant under Section 33-0(2) of the
ID Act is not maintainable,

The claimant has filed rejoinder.

In his rejoinder, he has denied all the allegations of
the written statement and he has stated that he was not
simply a water boy but he was peon also and he worked
regularly for three years. His services should be terminated
after giving him compensation. He has challenged all
allegations of the written statement.

Heard agruments from both the sides and perused
the documents and record.

1t is admitted to both the parties that the workman
has worked for 240 days during one caledndar year but he
is said to be a water boy and his duty was to fill up the
coolers but the coolers are used in summer season only
but he has been appointed during the whole year so it
cannot be said that he was only engaged for fetching water.
The counsef for the workman cited C.A. No. 2161/1987
dated 11-1-1996, it has been held that in case the appellant
has worked for 240 days, 25(F) of the 1.D. Act is applicable.
In 1977(1) SLR Page 199, the same point has been reiterated.
In 1989 (1) Page 632, it has been held that if there is
continuous service of 240 days, 25(F) is applicable. In 1996
(5) SLR page 817, in this citation also, the period for 240
days has been held material for giving compensation and
noiice before termination of the services.
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From the side of the management, it was argued that
he was engaged on casual basis and it would not constitute
 termination and it does not amount to retrenchment under
Section 2(oo) of the LD.Act. In 1994, AIR Supreme Court
1638, it has been held that if the status of the workman is
contributed, he ought to have completed 240 days of work.
If there is no sanction post, no right exists. It has been
nowhere stated that there was no ex1stmg post. So this
citation is not applicable.

The workman has filed Photostat copies of the
Syndicate Bank which indicates payments and work done
by him has also been mentioned. He has not done only the
duty of bringing water but payments have been made to
him- for several other duties. He has performed duties of
peon also. These papers have not been denied. He was
engaged in Hapur. He has filed the papers of Hapur also
and during his posting at Hapur also, worked beside
bringing water such as deposit of telephone bills, bringing
stationery, depositing electricity bills etc. has been
mentioned. This indicates that Shri Kishan Lal was not
simply engaged for waterman but the work other than
waterman is also taken from him. He has undoubtedly
worked for 240 days in one calendar year, Section 25 (F) of
the ID Act is attracted. It has been submitted by the
workman that the management witness has admitted that
the workman has completed 240 days in the employment.
Before termination, no witness or notice, pay was given to
the workman. Neither any retrenchment compensation was
given to him as he was not treated as workman. No
agreement for contract service was executed. The bank
has not filed original papers regarding the duties of the
workman. It was the duty of the management to file the
original papers but the bank has not produced the original
papers, as such adverse inference will be drawn and the
workman Kishan Lal will be treated as water boy cum peon
and the should be reinstated with 25% back wages as he
was doing the manual work so in the interest of justice,
25% back wages are sufficient.

The point referred to is replied thus:—

The action of the management of Syndicate Bank in
terminating the services of Shri Kishan Lal, Ex-water boy
w.e.f. 16-11-1994 without complying the provision of Sec.
25-F of the Industrial Disputes Act, 1947 is neither legal
nor justified. The workman deserves to be reinstated
alongwith 25% back wages.

The Award is given accordingly.

Dated:-17-3-04 R.N. RA Presiding Officer
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New Delhi, the 23rd March, 2004

§.0. 961.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award { Ref. No. 55/93)
of the Central Government Industrial Tribunal-cum-Labour
Court No. 2, New Delhi as shown in the annexure in the
Industrial Dispute between the employers in relation to the
management of Punjab National Bank and their workman,
which was received by the Central Government on 22-3-04

[No. L-12012/48/93-IR (B-ID)]
C. GANGADHARAN, Under Secy.
ANNEXURE

BEFOR THE PRESIDING OFFICER: CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL : CUM-
LABOUR COURT-IL, RAJENDRA BHAWAN,
GROUND FLOOR, RAJENDRA PLACE NEWDELHI

.Presising Officer : R. N. Rai 1.D. No. 55/93

In the Matter of :-

Nirriiala Devi

Versus

Punjab National Bank
AWARD

The Ministry of Labour vide its letter No. L. 12012/
48/93-IR(B-II) Central Govemnment dt. 10-8-1993 has referred
the following point for adjudlcat:on The point runs as
hereunder:—

*‘Whether the action.of the management of PNB is
awarding punishment of recovery of fifty per cent of salary
net payable to Smt. Nirmala Devi, Clerk-cum-Cashier
starting from August, 1992. Salary net payable till an amount
of Rs. 10,000.00 is realized and imposition of warning, is
legal and justified. If not; to what relief the workman is
entitled to?”

The claimant has filed statement of claim. In the
statement of claim, it has been stated that two brothers,
namely, Shri Chander Singh, Saving Fund Account
No. 8506 and his brother Shri Charan Singh also an
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account holder approached the workman for issuance of a
new cheque book in the absence of the prescribed
Requisition Slip. After taking the approval from the
Assistant Manager, she issued the cheque book after
verifying the specimen signatures. Soon after, Shri Chander
Singh presented cheque No. 493821 dated 24-7-89 for Rs.
10,000/- which was passed by Smt. Nirmala Devi in due
course after making due verfication of signatures on the
said cheque with those on record. The manager of the
concerned branch alleged that she had issued a new cheque
under forged signatures against a letter of request and by
that forged signatures, Shri Chander Singh has withdrawn
Rs. 10,000/-. Thereafter nothing was heard by the workman.
The workman has acted in a bonafide manner. She was
asked to explain the inspection report of the branch. How
the cheque was issued and the money was withdrawn. She
sent her reply that she had nothing to do with that and a
conspiracy has been falsely implicated against the workman.
Thereafter the charge sheet was served on her and enquiry
was commenced after 8 months. The complainant made a
complaint and enquiry was instituted on that complaint.
The enquiry is not legal because there was inordinate delay.
Principles of natural justice were not followed during the
enquity. The enquiry is vitiated. Rs. 10,000/~ cannot be
reatized from her.

The management has filed written statement.

In the written statement, the management has denied
the ailegations of the statement of claim. However, it has
been admitted that Rs. 10,000/- was withdrawn and on the
ground of forged signatures, the cheque was issued by
Smt. Nirmala Devi. An enquiry was conducted giving
sufficient opportunity to Smt. Nirmala Devi and she
participatad in the enquiry and she was found guilty and it
was ordered that Rs. 10,000/ be recovered from her as the
loss was due to her issuing false cheque book and by that
false cheque book, the money was withdrawn.

1t transpires that the workman did turnup on several
dates prior to 2000,

Heard agruments from the side of the management.
1t was submitted that recovery of Rs. 10,000/- was ordered
in view of the proper enquiry held against the workman.
She has been afforded full opportunity and the principles
of natural justice have heen followed. As such the enquiry
is proper and fair and the amount withdrawn is to be
recovered from her. The claim has no force.

The reference is replied thus:—

The action of the management of PNB is awarding
punishment of recovery of fifty per cent of salary net

payable to Smt. Nirmata Devi, Clerk-cum-Cashier starting
from August, 1992. Salary net payable till an amount of
Rs. 10,000/~ is realized and imposition of warning, is legal
and justified. The claimant is not entitled to any relief.

The Award is given accordingly.

Dated:-10-3-04 R.N.RAl, Presiding Officer
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(. q&@-12012/225/95-TE. . (A-11) ]
New Delhi, the 23rd March, 2004

8.0. 962.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award ( Ref. No. 52/96)
of the Central Government Industrial Tribunal-cum-Labour
Court No. 2, New Delhi as shown in the annexure in the
Industrial Dispute between the employers inrelation to the

- management of Punjab National Bank and their workman,

which wasreceived by the Central Government on 22-3-04.
[No. L-12012/225/95-IR (B-11)]
C. GANGADHARAN, Under Secy.

ANNEXURE

BEFORE THEPRESIDING OFFICER: CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT -1 RAJENDRA BHAWAN,
GROUND FLOOR, RAJENDRA PLACENEW DELH!

Presiding Officer : R.N. Rai 1.D. No. 52/96
In the matter of :—
‘Narender Kumar
Versus
Punjab National Bank
AWARD

The Ministry of Labour vide its letter No. L. 12012/
225/95/IR/B-2 Central Government dt. 22-03-1996 has
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referred the following point for adjudication. The point
runs are as hereunder:—

“Whether the action of the management of Punjab
National Bank, Meerut in terminating the services of
Shri Narender Kumar, Sub-Staff posted at Extension Counter,
P.N.B, KDB Public School, Ghaziabad w.e.f 12-09-1992 is
legal and justified? If not, what relief is the said workman

“entitled to 77 ' '

The claimant has filed statement of claim. In his
statement of claim, it has been stated that the management
appointed him on 8-11-1989 as sub-staff in the Extension
Counter of the Punjab National Bank at K.D.B Public
School, Ghaziabad. No appointment letter was issued to
the applicant. The applicant worked for 616 days from

8-11-1989 to' 12-09-1992, He was given no appointment

fetter. The workman has annexed with the statement of
claim the days for which he worked. In 1992, he worked for
i 78 days only as is clear from his own statement.

The management has filed written statement. It has
been stated that the dispute has not been duly and properly
espoused as envisaged under the provisions of 1D Act,
1947 and accordingly no valid dispute can be said to have
arisen in the eyes of law. It has been further submitted that
ke ic not a workman under Section 2 (5) of the 1.D Act. He
was not employed in-the bank aid no appointment letter
was given. He has not worked 240 days during one calendar
year but he was employed as casual worker so he is excluded
from the operations of Desai Award.

1t has been further submitted that a memorandum of
settlernent was signed on 14-1-1991 between the
manager:ient of Punjab National Bank and All India Punjab
National Employees Federation and during the conciliation
proceedings some appointments were made on lump sum
basis. No reguiar employment was made so the case is not
covered under the 1D Act. It has been further submitted
that Stiri Narender Kumar, has saving bank account No.
1881 with the bank and he used to come tothe branchas a
customer and off and on he used to do some cleaning work

of the branch intermittently and at times used to bring ice-

ete. for the branch for which labour charges used to be
paid to him,

The workman has filed rejoinder.

In his rejoinder, he has denied the statement of written
statement and he has said that his removal amounts to
retrenchment and Section 25 F of the 1D Act, 1947 is
applicable.

Heard arguments from both the sides and perused
the records annexed with the record.

1159 Gl/04—19

The counse! for the workman said that the workman
has filed certain vouchers and those vouchers indicate
that he worked as peon in the bank. He was paid Rs. 415/
- in his account No. 1881, He deposited Rs. 50/- in cash. He
deposited Rs. 5/- in cash. He deposited Rs. 5/~ in cash in
1991. He deposited Rs. 10/- as cash in 1991, and Rs 38/~ in -
1991, Several other letters have been filed but those létters
are not legible. From some papers, he has been named as -
peon but there is no signature of any authority of the bank.
These are Photostat copies but these copies do not have -
any signature of the bank official and these papers have
not been admitted.

it was argued from the side of the management that -
according to his own admission, he did not work for 240
days during the last calendar year. In all he worked for 616
days. In his statement, it has been stated that he worked
for 616 days w.e. 8-11-1989 to 12-09-1992 and in 1992, he
worked only from January, 1992 upto September, 1992 but
in January he worked for 6 days, in February, he worked
for 25 days, in Mareh he worked for 31 days, in April he

“worked for 30 days, in Mav, he wo.ked for 31 days, in

June, he worked for 30 days, in July, he werked for 7 days,
in August, he worked for 6 days, in Septainbar be worked
for 12 days, and as such he worked for 178 days for the

total period during the last calender month. 1t indicates

that whenever there was work, he was called for work but
he did not work for 240 days during the calendar year. He
has opened his own account in which he deposited cash
money. Since the workman has not worked for 240 days
during one calendar year, he is not entitled to get the benefit
of 25 (F) of the I.D Act. It has been further argued by the
bank that the Hon'ble Supreme Coutt has held in the case
of Union of India and others Vs. Bishamber Dutt, (1971
1 CLR 190) that no person is entitled to be regularised if
the initial appointments were de hors the rules, It is also
necessary for him to work for 240 days in. one calendar
year, In ( 1997, volume 76 FLR 237) that in case the
appointinent is not according to the rl:s, the same cannot
be construed as retrenchment under Section 25 (F} of the
I.D Act. ] have gone through the written acguments ofthe
workman. 1t has no where been alleged that the workman
has worked for 240 days in one calender year during of
1992, He has worked for 6 and 7 days only in some months
in 1992. It indicates that whenever there was need of some
workman, he was cailed and work was taken from him. He
cannot get the benefit of 25 (F) in as much as he has not
completed 240 days during one calendar _vE:ar. The citations
referred to above of the Hon'ble Supreme Court are fully
applicable in the fucts and circumstances of the case. The -
workman is not entitled to any relief.
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The workman has himself admitted in his affidavit
“thiat the deponent was performing duties of sub-ordinates
staff due to the vacancy of Sh. Mohinder Singh, peon in
whosz place, the branch was not having any strength. He
has further admitted that his name was never entered in the
attendance register. He was not a member of any union.
This indicates that he was working at the place of Sh.
Mohinder Singh as he was on leave. He was working on
leave vacancy according to his own admission. The
attendance shzet filed by him appears to be forged.

The reference is replied thus :—
The action of the management of Punjab National
Bank, Meerut in terminating the services of Shri Narender

Kumar, Sub-Staff posted at Extension Counter, Punjab
National Bank, KDB Public School, Ghaziabad w.e.f 12-09-

1992 is legal and justified. The workman is entitled to no _

relief as asked for. The award is given accordingly,
Dated : 09-03-2004 ~ RN.RAI, Presiding Officer
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~ New Delhi, the23rd March, 2004

5.0. 983.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award ( Ref. No.
101/2000) of the Central Government Industrial Tribunal-
cum-Labour Court, New Delhi No. 11 as shown in the
Annexure in the Industrial Dispute between the management
of Punjab National Bank and their workmen, received by
the Central Government en 22-03-2004

[No. L-12013/11/1998-IR (B-II)]
C.GANGADHARAN, Under Secy.
ANNEXURE

BEFORE THE. PRESIDING OFFICER
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL.-
CUM-LABOUR COURT-IT, RAJENDRA BHAWAN,
GROUND FLOOR, RAJENDRA PLACE, NEWDELHI

Presiding Officer : R. N, Rai  LD. No. 101/2000
Inthe Matter of :——

P.N. B KARAMCHARI UNION, DELHI

Versus ' )

PUNJAB NATIONAL BANK MANAGEMENT
AND OTHERS

AWARD

The Ministry of Labour vide its letter No. L-12013/
11/98-1R (B-II) Central Government dt. 24-04-1998 has
referred the following point for adjudication. The point

" runs is as hereunder:—

“Whether the action of the management of Punjab
National Bank in dismissing Shri Nand Lal Goel w.e.f
4-12-1992 is legal and justified ? If not, to what relief the
said werkman is entitled?”

The applicant has filed statement of claim. In his
statement of claim it has been stated that the so called

- reference by the Ministry of Labour, New Delhi is illegal,

bad, false in law in response of the following Preliminary
Objections.

Tt is fact that no industrial dispute was raised by the
Union on 15-09-1997 before the A.L.C-H.Q. excepttofilea
complaint Under Sections 25T and 32 of the I.C Act within
his own mandatory duties to enforce the rights of Shri
Nand Lal Goel and itis accepted by the bank management
in its reply.

That after persual of all facts and documents, ALC-II
settled the claims of Shri Nand Lal Goel as per 1.D Act,
rulings and mandatory duties vide its lettér dated
23-10-1993,29-2-1996,11-2-1998 and 13-4-1999, Shri Nand
Lal Goel reported to the bank to allow duties and payment

.of all back wages etc. on 19-09-1998 but the bank did not

do so, so the matter was referred under the Industrial
Tribunal. '

The bank in its reply has stated that the service
conditions are governed by the provisions of Sastry Award, -
Desai Award and various Bipartite settlements. Shri Nand
Lal Goel was placed under suspension by the Sr. Manager
under the instructions of the Regional Manager, North

- Delhi Region. He was served with the charge-sheet. Shri

Goel was earlier also served with the charge dated
23-01-1991 for unautherized absence and also charge sheet
dt29-1-1991 for acts of insubordination.

It is further submitted that Shri Goel submitted the
reply to the charges and enquiry was held, Charge shest
was served upon him, The enquiry was conducted by the
Enquiry Officer but Shri Nand Lal Goel did not turn up
before the Enquiry Officer despite service of the notice.
The Disciplinary Authority vide show cause notice dated
09-10-1992 proposed punishment of dismissal upon Shri
Goel and he was also advised to appear for the personal
hearing before the Disciplinary Authority on 23-10-1992 at
11.00 AM. Shri Goel, however, did not avail himseif of this
opportunity of personal hearing and the Disciplinary
Authority in order to afford him yet another opportunity,



(s I—-avE 3(ii) ]

T T - ST 17, 2004797 28, 1926 1829

vide notice dt. 5-11-1992 advised him to appear for the
personal hearing on 20-11-1992 and in case he did not turn
up on the date and venue fixed, no further opportunity will
be given to him and the punishment proposed shall be
confirmed. He did not turn up so his dismissal was
confirmed. All the allegations of his claim are incorrect.

I have gone through the order sheet and it is apparent
from the order itself that the workman is not turning up
since 20-12-1999. At least he is not appearing before the
Court for over four years. He has been represented by the
union. None is turning up from the side of the union.

Heard arguments from the side of the management.
Since the workman or the union are not turning up for
almost four years, there is no question of giving notice to
the workman who is absent from over four years. . The
learned counsel for the management argued that he did not
participate in the enquiry. The chargesheet was served on
him and notice of every date was served on him but he
deliberately avoided the enquiry. At least he was found
gnilty. His dismissal was proposed and again notice was
sent for hearing regarding punishment. He did not turn up,
as such the proposal for dismissal was confirmed and he
was dismissed from service w.e.f 4-12-1992. Heremained
silent for 8 years and filed this ID in 1992 since the workman
is not taking interest and he has not participated in the
enquiry. The enquiry shall be deemed to have been
conducted according to the principles of natural justice.

The award is replied thus:—

The action of the management of Punjab National
Bank in dismissing Shri Nand Lal Goel we.f 4-12-1992 is
legal and justified. The workman is not entitled to any
relief as asked for,

The award is given accordingly.

R_N. RAI, Presiding Officer
Dated :- 09-03-2004.
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New Delhi, the 23rd March, 2004
8.0.. 964.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award ( Ref. No. 28/
2002) of the Central Government Industrial-Tribunal-cum-
Labour Court No. 2 Dhanbad as shown in the annexure in
the Industrial Dispute between the employers in relation to
the management of UCQ Bank and their workmen, which
was received by the Central Governmenton 22-03-2004
[No. L-12011/195/2001-IR (B-ID)]
C. GANGADHARAN, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL.: No.2, DHANBAD
Ref. No. 28/2002
Dated, 24th February, 2004
CORRIGENDUM
Record is put up for order. Perused one petition filed
onbehalf of the management with a prayer for rectification
of the award arising out of typographical mistake passed

- in reference No. 28 of2002. From the Award it transpires

that the “No Dispute Award” inthe instant case was passed
inview of the petition filed by Shri PK. Chatterjee, Senior
Law Officer on behalf of the management. Actually the
petition for passing *‘No Dispute Award’ was filed by shri
B. Prasad, State Secretary, UCQ Bank Employees
Association. Due to inadvertant mistake instead of
mentioning the fact that “No Dispute Award” was passed
in view of the petition filed by the representative of the
workman it was written that “No Dispute Award” was
passed in view of a petition filed on behalf of the
management. As that mistake is inadvertant in nature its
rectification will not effect the award itself in any
circumstances and also as representative of the concerned
workmen did not raise any objection when the instant
petition was taken up for hearing, I consider in the interest
of justice to rectify the award passed by this Tribunal dated
20-11-2003 to remove the anomaly.

2. The award is to be rectified as follows:

In the 2nd line of the Award instead of “*Mr.
P.KChatterjec, Senior Law Officer on behalf of the
managment” will be written and read as “Mr. B.Prasad
State Secretary, UCO Bank Emplovees Association, being,
the represehtative of the workman™,

In the 5th line instead of ““reinstate™ it will be written
and read as “‘regularise”,

In the 7th line instead of “representative of the
management” it will be writtenand read as_"representative
of the concerned workman’". Again in the 8th line instead
of “concerned workman’ it will be written and read as

[11

management”,

Copy of the original Award is enclosed for ready
reference.

B. BISWAS, Presiding Officer
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIEUNAL : (No. 2), AT DHANBAD

Present : Shri B, Biswas
Presiding Officer.

In the matter of an Industrial Dispute under Section
10 (1)(d) of the LD. Act, 1947,

Reference No. 28 of 2002

PARTIES Employers in relation to the
management of UCO Bank and
their workman.

APPEARANCES

On behalf of the Mr. B. Prasad,

Worlcinan State Secretary,

UCO Bank Employees
Association.

On behaif of the Mr. P. K. Chatterjee,

Empoyers Senior Law Officer,
Regional Office.

State : Jharkhand Industry Banking

Dated, Dhanbad, the 20th November, 2003
AWARD

The Govt. of India, Ministry of Labour, in exercise of
the powers conferred on them under Section 10(1){d) of
the 1.D. Act., 1947 has referred the following dispute to this
Tribunal for adjudication vide their Order No. L-12011/195/
2001 IR(B-111) dated 11-3-2002. . '

"Whether the action of the management of
UCO Bark, Kankarbagh Branch, Patna in not
regularising Shri Anil Kumer, Peon is justified?
If not, what relief the workumian is entitled to 2

2. In course of hearing of the instant dispute
Mr. P. K. Chatterjee, Senior Law Officer on behalf of the
management by filing a pezition submitted his prayer to
pass a'No dispute’ Award in this case, as the management
has directed to reinstate the concerned workman as per
Panel prepared by them. In view of the submission made
by the representative of the management, the representa-
tive of the concerried workman expressed his unwillingness
to proceed with the hearing of the instant dispute. As the
dispute in question has already been settled as per penal
and prepared by the management there is no reason to
proceed further with the case. Under such circumstances,
as ‘No dispute’ Award is rendered and the reference is
disposed of on the basis of 'No dispute’ Award presuming
non-existence of any industrial dispute between the parties.

B. BISWAS, Presiding Officer

¢ feeeft, 23 w1, 2004
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New Detlhi, the 23rd March, 2004 '

S.0. 965.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award ( Ref. No.57/
2002) of the Central Government Industrial Tribunal-cum-
Labour Court, New Dethi - |as shown in the annexure in
the Industrial Dispute between the employers in relation
to the management of M/s. Mohabatabad Silica sand
Mines and their workmen, received by the Central
Government on 22-3-2004

[No. L-29012/1/2002-1R (M))
B.M. DAVID, Under Secy.
ANNEXURE

IN THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT:
NEW DELHI

PRESIDING OFFICER : SHRIBN.PANDEY
L 'D. NO. 57/2002

Shri Vinod Kumar S/o

Shri Visheshwar Nath Sharma,
C/o Shri 8.C. Tiwari,

Gali No. 15, House No. 282,

Bhikam Colony, Ballabhgarh, . .- Workman

Versus

M/s. Mohabatabad Silica Sand Mines,
Through its proprictor Shri Ram
. Chander Bainda, House No. 1492,

S::ctor 14, Fridabad (Haryana) . ..Management

AWARD
The Central Government in the Ministry of
Labour vide its Order No.L.29012/1/2002 -IR(M) dated
16-7-2002 has referred the following industrial dispute to
the this Tribunal for adjudication:

"Whether the action of the management of
M/s. Mohabatabad Silica Sand Mine Faridabad in
terminating services of Shri Vinod Kumar Machir/
Mistry w.e.f. 02-11-2000 is just and legal ? If not, to
what relief workman j§ entitled to 7"

2. The claimant/workman Vinod Kumar has assailed

- the termination order of the management dated 2-11-2000.
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terminanting his services and prayed for his reinstatement
with full back wages, continuity in service and with all
consequential benefits. In his claim statement he has al-
leged that he was employed with the Management respon-
dent as Mechanic/Mistry (Diesel) w.e.f 15-3-93. However,
he wasnot given any appointment letter. He was issued an
identity card and his salary was paid through vouchers.
His services were terminated verbally on 2-11-2002. No
reascn for termination of his services was assigned. He
was also not given any retrenchment allowance under sec-
tion 25-F of the [.D. Act nor any domestic enquiry was
conducted. On raising dispute by him the appropriate gov-
ernment referred the dispute for adjudication to this Court,
that the termination order is absolutely illegal and violative
of the mandatory provisions of the L.D. Act.

3. The claim of the workman has been contested by
the management by way of filing a written statement and in
the written statement it has been inter alia alleged that
the mine of the management was closed by order dated
6-5-2002 of the Hon'ble Supreme Court in [.A. No. 1785,
I.A. No. 22 and 129 in writ petition (Civil) No. 4677/1985
w.ef. 8-5-2002; that it is a settled law that the Industrial
Disputes Act applies to an existing and not a dead [ndus-
try. That the object of all labour legislation is to ensure fair
wages and (o prevent disputes so that production might
not be adversely affacted; that the present reference is
ultra vires and bad in Jaw, that the reference is beyond the
jurisdiction of this court; that the reference order was
passed on 16-7-2002 when the mine was already closed by
virtue of Supreme Court order. As a matter of record ser-
vice of the workman was terniinated through a Written
order of the management consequent to the disciplinary
proceedings and fair and proper domestic enquiry w.e.f.
18-9-2001. Hence reference made by the government is bad
in law and vague; that Shri Vinod Kumar workman has
been deliberately absenting from duty we.f. 2-11-2000 hav-
ing no explanation and not reposting on duty. Hence do-
mestic enquiry was held. Ample opportunity was given by
the enquiry officer to the workman to put up his defence,
Shri S.K. Singh was appointed enquiry officer. Vinod Kumar
did not appear before the enquiry officer despite notices.
Hence domestic enquiry was completed and ultimately ser-
vices of the workman were terminated. That to the best of
knowledge of the management the workman hasbeen gain-
fully employed elsewhere since the time he deliberately
absented himself from duty. That there was noillegalityin
termination order or enquiry proceedings.

4. Rejoinder was also filed by the workman against
the Written statcment denying the allegations made inthe
W.S. and reiterating his earlier versions. He also denied
that he had been deliberately absenting from duty we f.

2-11-2000. However, it was admitted that the Mine hasbeen, -

closed down by the order of the Hon'ble Supreme Court.

5. Both the parties have filed various documents in
support of their case. The preliminary question was raised
by the management that the case was not maintainable as
the concerned mine has been closed down under orders of

the Hon'ble Supreme Court, Hence the mine has become -

dead ‘Industry’. Therefore, the present dispute under the
L.D. Act, 1947 is not maintainable,

6. Both the partics were heard on the ground of
maintainability of the case. I have also persued the file.
Admittedly the respondent management mine was closed
w.e.f. 8-5-2002 under the orders of the Hon'ble Supreme
Court datéd 6-5-2002. The Managment has also filed a copy
of order of District Magistrate Faridabad {Annexure A)
which runs as under :

“Compliance of the Hon'ble Supreme Court of
India order dated 06-05-2002 in writ petition
(civil) No. 4677 of 19835 in the matter of M.C.
Mehta Vs. Union of India and others.

As per the orders (enclosed) of the Hon'ble
Supreme Court dated 06-05-2002, you are
directed to stop all mining operations and
pumping of ground water from 10AM sharp
from tomorrow i.e. 08-05-2002 without fail. In
case of violation you will be liable for legal
action.”

7. The management has also fileda photostat copy
of 1, LLLJ 1957 Supreme Court page 253 (Annexure B) which
shows that in a case between Banaras Ice Factory Lid. Vs.
Their Workmen Five Judges Bench of the Hon'ble Supreme
Court of India held that :

“The provisions of the Industrial Disputes Act
apply to an existing ‘Industry’ and not to a
dead ‘Industry’. 8—In the instant case the ref-
erence order ofthe Appropriate Government
was dated 16-7-2002 whereas the ‘Industry’

was admittedly closed w.e.f 8-5-2002 under

orders dated 6-5-2002 of the Hon'ble Supreme
Court which is much before the reference or-
der. Since the ‘Industry’ was already closed
much before the reference order the provisions
of the Industrial Disputes Act could not be
applied in the instant case. I, therefore, hold
that the present Dispute is not maintainable
and accordingly hable to be dismissed. The
award is given accordingly.

B. N. PANDEY. Presiding Officer
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New Delhi, the 23rd March, 2004

8.0. 966.—In pursuance of Section 17 of the
indusirial Disputes Act, 1947 (14 of 1947), the Central
Government  hereby publishes the Award ( Ref. No.56/

L0002 & 86/2002) of the Central Government Indusrial-
Tribunat-cum-Labour Court. New Delhi-1 as shown in the
annexure in the Industrial Dispute between the employers
in relation to the management of M/s Mohabatabad Silica
Sand Mines and their workman, which was received by the
Central Government on 22-3-04

[No. L-29012/5/2002-IR (M)]
[No. L-29012/12/2002-IR (M)]

B. M. DAVID, Under Secy.
ANNEXURE

[N THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL CUMLABOUR COURTNEW DELHI

ShriB. N. Pandey
L D. No. 56/2602

Presiding Officer

Shie Mann fal Singh,

S/0 Shn Bang Nath Singh,

(/o Shin Kant Singh,
A-47Roval Villa, Room No. 202,
Shalimar Garden Extension-11,

P 0. Salubabad, Distt.

Ghaziabad (UP) Claimant/Workman

Versus

A/ Mohabatabad Silica Sand Mines,

1492/14 Faridabad (Haryana) :

Management/Respondent
AND

I. . No. 86/2002

Shri Ravinder Chander Mishra,
Sfo Late Shri Shiv Sagar Mishra,
V& PO Poaranva, Thane-Nawatta,
Phst1. Rohtas (Bihar)

C/oPresident, ‘

Haryana Khadan Mazdoor Union,
Jain Dera, Suraj Kund,

Haryana, Faridabad Claimant/Workman
Versus

M/s Mohabatabad Silica Sand Mines,
House No. 1492/14, Faridabad (Haryana)
Respondent/Management

AWARD

Both the above mentioned disputes are against the
same management and are of similar nature based on similar
facts. Therefore, they are taken together and are being
disposed of by this common award which shall govern
both of them.

2.InL. D. No. 56/2002 the Central Government in its
Ministry of Labour vide Order No. L-29012/5/2002 (IR)Y(M)
dated 16-7-2002 has referred the following industrial dispute
to this Tribunal for adjudication :—

“Whether the action of the management of M/fs
Mohabatabad Silica Sand Miners, Faridabad interminating
the services of Shri Mani Lal Singh Mining w.e.f. 2-9-2000
is just and legal? If not, to what relief the workman is
entitled?”’

AND

In I. D. No. 86/2002 the Central Government in its
Ministry of Labour vide Order No. L-29012/12/2002 IR (M)
dated 21-10-2002 has referred the following industrial
dispute to this Tribunal for adjudication :—

“Whether the action of the management of M/s
Mohabatabad Silica Sand Miners, Faridabad in terminating
the services of Shri Ravinder Chander Mishra w.e.f.
3-9-2000 is just and legal? If not, to what relief the workman
is entitled to?” '

3. In L. D. No. 56/2002 the workman Mani Lal has

claimed that he was appointed by the respondent

management as Mining Mate on 9-6-92. He worked there
upto 1-9-2000 but on the same day he was informed by Shri
S. K. Ghosh Foreman that the Company has terminated his
services forever; that no reason was assigned for
termination of his services; that the mandatory provisions
of the LD, Act, 1947 were not complied with at the time of
termination of his services, principles of natural justice
were violated; that the workman was not paid any amount
in lieu of notice or retrenchment compensation etc.; that
the termination order was absolutely illegal and liable to be
quashed. Hence he has claimed his reinstatement in service
with continuity, full back wages and all other benefits.
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4. LD. No. 86/2002 the workman has assailed
termination order dated 3-9-2000 of the management-

respendent terminating his services and prayed

reinstatement with continuity in setrvice, full back wags
and all other consequential benefits. In his claim statement
he has alleged that he was appointed as Mining Mate on
28-6-91 and was promoted as Mine Foreman on 9-3-95 that
on 3-9-2000 he was told by the Foreman that his services
were terminated by the Management forever; that noreason
was assigned at all that he had worked regularly for about
10 years but no notice nor any amount in lien thereof or
any compensation was paid to him. Termination of his
services is absolutely illegal, nuil and void abinitio and
liable to be set aside; That his juniors were retained and
mandatory provisions of law in terminating his services
were not followed. Hence termination order is liable to be
quashed.

5. The management filed its written statement in both
the cases separately and on almost similar grounds. It has
denied the claim of the workman and interalia alleged that
the management respondent owned Mohabatabad Silica
Sand Mines within an area of 5 KMs from the Delhi Haryana
Border which was closed by the order dated 6-5-2002 of
the Hon’ble Supreme Court in Civil Writ Petition No. 4677/
1985 we.f. 8-5-2002; that it is a settled iaw that the Industrial
Disputes Act applies to an existing and not to a dead
Industry. Reliance has been placed on the various laws of
the Hon’ble Supreme Court which have also been cited. Tt
was further alleged that the reference is uitra vires and not
maintainable; that as a matter of fact services of Shri Mani
Lal Singh were terminated w.e.f. 18-9-01 consequent to an
enquiry conducted against him for deliberate absence w.e.f.
2-9-2000; that the enquiry held was legal and proper. As
against Ravinder Chander Mishra workman of LD. No. 86/
2002 it has been alleged that the workman was niot at all
interested in service but in full and final payment as he had
given a demand notice that Shri Mishra had proceeded on
along leave in mid of August, 2000 because of his pending
dispute of land in his native place; that the services of Shri
Mishra were terminated w.e.f. 18-9-2001 consequent upon
enguiry for his deliberate absence we £ 11-9-2000; that the
enquiries held against both the workman were legal, proper
and in accordance with law and principles of natural justice;

that the termination order was based on domestic enquiry; ‘.

that there is no merit in the allegations of the workman and
their claim is liable to be dismissed. It has been fiirther
prayed that the preliminary objection may be disposed of
first to save the invaluable time of this Honble Court. The
Management has also filed various papers and copies of
case laws.

6. On the request of the management to decide the
question of maintainability firsta date was fixed for hearing
on the ground of maintainability but both the workmen
absented themselves on that date i.e. 19-2-04. Therefore,
arguments of the management’s representative on the

ground of maintainability was heard. | have also perused
the file. Admittedly the respondent management mine was
closed we.f 8-5-2002. The > Management has also filed a
copy of order of District Magistrate Faridabad (Annexure
A) which runs asunder :—

“Compliance of the Hon’ble Supreme Court of
India Order dated 6-5-2002 in writ petition (Civil)
No. 4677 of 1985 in the matter of M.C. Mishra V.
Union of India and others.

As per the orders (enclosed) of the Hon’ble
Supreme Court dated 6-5-2002, you are directed
to stop all mining operations and pumping of
grond water from 10 AM sharp from tomorrowi.e.
8-5-2002 without fail. In case of violation you will
be liable for legal action.”

7. The management has also filed a photostat copy
of L LLJ 1957 Supreme Court page 253 (Annexure B) which
shows.that in a case between Banaras Ice Factory Ltd. Vs,
Their workmen Five Judges Bench of the Hon’ble Supreme
Courtof India held that \—

“The provisions of the Industrial Disputes Act
apply to an existing ‘Industry and not to a dead

‘Industry’.”

8. In the instant case the reference order of the

- Appropriate Government was dated 16-7-2002 and 21-10-

2002 respectively whereas the ‘Industry’ was admitiedly
closed w.e.f. 8-5-2002 under orders dated 6-5-2002 of the
Hon’ble Supreme Court which is much before the reference
order. Since the ‘Industry’ was already closed much before
the reference order the provisions of the Industrial Disputes
Act could not be applied in the instant case. I, therefore,
hold that the present dispute is not maintainable and

-accordingly liable to be dismissed. The award is given

accordingly.

9. A copy of this Award be kept on the file of
L1.D. No. 86/2002, Original being placed on the file of
LD No.56/2002.

Dated : 16-3-2004
¢ faweht, 23 74, 2004
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New Delhi, the 23rd March, 2004

S.0. 967.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.91/91)
of the Central Government Indusrial-Tribunal-cam-Labour
Court. New Delhi-1 as shown in the annexure in the
Industrial Dispute between the employers in relation to the
management of Indian Qil Corporation Ltd. and their
workman, which was received by the Central Government
on 22-3-2004

[No. L-30012/23/91-IR (M)]
B. M. DAVID, Under Secy.
ANNEXURE

IN THE CENFRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT NEW DELHI

Presiding Officer ShriB. N, Pandey

L. D. No. 91/91

Shri Mahender Singh Dixit,

Technician Gr. If,

R & P Division, Mathura Refinery, Mathura
R/o B-89, Indupuram Colony,

(Behind Narula Nursing Bome),

Orangabad Mathura,

Through- Werking President-Mathura

Refinery Mazdoor Sangh ... Workman
Versus

Fxecntive Director,

Mathuwra Refinery,

indian Oil Corporauion Ltd., _

Muthura. .. .Management

AWARD

The Central Government in the Ministry of Labour
vide its Order No, L-30012/23/91-LR. (vividh) dated 24-7-91
las refrred the following industriat dispute to this Tribunal
for adjudication -— :

“Whether Chicf Power & Utilities Manager, Mathura
Refinery of 1.0O.C. Lid. was justified in imposing the penalty
of reduction in rank 1o Shri Mahendera Singh Dixit from
Techn. 1o Techn, 11T w.e £ 16-7-90, Ifnot, to what reliefthe
workan is entitled to?”

? The workmaa has challenged validity of
Management's order imposing the penalty of reductionin
rink from Techn. {I to Techn. 11T w.e.f. 16-7-90 and has
praved lo quash the same and restore his previous position
in service. [n the claim statement he has alleged that he
wis working us Techn, Gr. 11 in Mathura Refinery Indian Oil
Corporation. Mathura; that his work and conduct has

always been satisfactory and there was no complaint at all
against him; that on 12-9-89 he was givena false, fabricated
and misconceived charge sheet regarding an alleged
incident dated 12-9-89; that the Charges were that “It was
reported that at about 10.30 A.M. on 10-9-89 near Pump
House No. 81 your scooter No. USO 9379 caught fire. The
probable cause of the fire appears to the spark generated
while starting the scooter when the petrol was spified over
the body of the scooter, and that this is likely to happen
when there has been an attempt to fill the tank with the
pilferred petrol from nearly source, The said fire, if would
not have been controlled in time, could have led to very
serious consequences including destruction of the plant
and machinery resulting into huge lose to the Corporation
in terms of men and money and that the alicged act onthe
part of the workman as detailed above being of extremely
serious and grave nature calls for immediate action against
him. Therefore, he was thereby suspended with immediate
effect pending enquiry. It was further alleged that the said
actof the workman constitute misconduct in terms of clause
3 (b) (c) and (d) of the Model Standing Orders applicable to
him.” The workman emphatically denied the charges vide
its reply dated 20-9-89. The management proceeded with
domestic encuiry against the workman and appointed Shri
HL.P. Singh, Process Manager as the Enquiry Officer who
finally gave his report on 25-7-1990; that before supplying
a copy of the enquiry report, management already imposed
punishment of reduction in rank from Techn. Gr. II to Techn.
Gr. T1 in the scale of Rs. 1225-2465; that the copy of the
enquiry Teport was not supplied to him, he was deprived of
his valuable . and important
right to make representation on the findings of the
enquiry officer before imposition of the impugned
punishment. That the findings arc totally perverse and
baseless and biased; that the Disciplinary Authority as
well as Appellate Authority 0 impose punishment did not
consider the position and various factors and submissjons
made by the workman, It was, therefore, prayed that the
disciplinary proceedings be held to be invalid and illegal
quashed and the punishment awarded to the workman be
set aside.

3. The claim of the workman has been contested by
the management by way of filing a written statement
denying his claim statement. It was further alleged that the
enquiry-was conducted in very fair and proper manner n
accordance with the principles of natural justice, standing
orders and law. That there was no illegality in conducting
the enquiry proceeding that the findings and conclusions
of the enquiry officer was lawful, just fair and logical; that
the disciptinary authority awarded the punishment after
considering the entire facts and circumstances of the case
and the appeal filed by the workman was also dismissed.
There was no illegality in domestic enquiry. Hence the
workman is entitled to get no relief and his petition deserves
to be dismissed.
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4. The workman also filed his rejoinder to the written
statement of the respondent denying the allegations made
in the written statement and reiterating his earlier versions.

5. On the pleadings of the parties follomng issues
were framed -

1. Whether the domestic enquiry conducted
against the workman is fair and proper 7

2. Aginterms of reference.

6. In support of their case both the parties filed
various documents and affidavits of witnesses. Witnesses
were also cross-exammed by the respectlve opposite
parties/sides.

7. Heard the 1d. representatives of both the sides and
pursued the file.

8. Admittedly at about 10.30 AM on 10-9-89 near
Petrol Pump House No. 81 workman’s scooter No. USO
9379 caught fire due to spark generated while starting the
scooter. It is alleged that at the said date time and place
when the workman was going on his scooter the scooter
automatically stopped and while the workman was
attempting to start it, it caught fire. There was no eye
witness of the incident. According to the workman it was
merely an accident for no fault of his own but the
management suspected that it was likely to happen when
there has been an attempt to fill the tank with pilfered
petrol from nearby source. Thus the entire allegation of
the management regarding pilfering petrol was based on
more suspicion-and there was no ¢vidence at all to that
effect against the workman. The management levelled the
charges alleging that pilfering of petrol as a result of which
the petrol had spilled over the body of the scooter, the
scooter-canght fire while attemptmg to start, it amounts
to a misconduct in terms of clause 3(b), (c) and (1) of the
Mode! Standing Orders. Thus the entire enquiry
proceedings were based merely on suspicion and
presumptions. There was no eye witness that all to prove
the pilfering of petrol by the workman threugh a nearby

* source nor any witness was named in the charge sheet to
stipport the version. No doubt the charge sheet was given
which was also replied. The charges were denied bui the
enquiry was conducted to merely complete the formalities

to punish the workman on false charges. It is clear that'

from the very beginning from the stage of initiating the
enquiry proceedings the management was biased against

the workman. There is nothing in evidence on the record

to show that at the time of incident plying of vehicles was
prohibited in that area. The incident was reported by the
workman himself. MW1 Shri K.L. Malhotra Manager in
his cross-examination before this court admitted that he
had not seen the spil over of the petrol there. He also
admitted that he had not seen the accident but was

159 Gt Say—20

informed about it later-on. On perusal of the file,
considering facts and circumstances of the case ] find
that it was merely an accident of firc. There was no
evidence against the workman thai he h»A p: fered petrol
or had acted negligently or against any adrq:mstratwe
otder of the management. There was also no evidence
against the workman that he had acted negligently or any
loss was caused to the anagement. Therefore, the entire

‘enquiry was unwarranted and uncalled for. It was an

arbitrary act of thie management. The enquiry officer as
well as Disciplinary Anthority and the Appellate Authority
did not consider this aspect of the case, found the
workman guilty of baseless charges and awarded the
punishment, The findings of the enquiry officer was also
perverse and arbitrary and based on surmises and
conjectures. Therefore, the enquiry proceedings cannot
be said to be fair and proper. 1ssu¢ No. 1 is accordingly
decided in negative.

9. No prayer has been made on behalf of the
management to adduce any more evidence before this
Tribuna! in support of the alleged charges. Therefore, I
find no justification to give any opportunity to the

. management to adduce any fuithr evidence before this

court.
10. After considering the entire facis, evidence and
circumstances of the case I find that the enquiry was

initiated and conducted arbitrarily on the basis of mere
suspicion. It is well settled that no charge can be proved

_ merely on the basis of suspicion without any cogent

evidence. Therefore, the action of the management of
Mathura Refinery in imposing penalty of reduction inrank
of Shri Mahender Singh Dixit workmar from Technician Ii
to Technician I w.e.f. 16-7-90 cannot be justified and legally
sustained. Therefore, it deserves to be quashed and
consequently workman is entitled to get the relief prayed

i his claim statement. The workman deserves to be restored
on his previous post as Technician II fiom the post of”

Téchnician 11] and get all consequential benefits including
the difference of Pay from the date whex: his position/grade
was reduced on the basis of the punishmeut order within
30 days from the date of publication of awatd. In the
circumstances of the case both the parties shall bear their

_ own costs. Award is given according'v.

Dated: 18-3-2004 B.N. PANDEY, Presiding Officer

% feeh, 25 7, 2004
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[ 4. T@-12012/456/2001 -3 3L (F-1) ]
ST B, e s
New Dethi, the 25th March, 2004

S.0. 968.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award [ Ref. No. LD.
28/2002(C)} of the Industrial Tribunal, Palakkad now as
shown in the Annexure in the Industrial Dispute between
the employers in relation to the management of the South
Indian Bank Ltd. and their workman, which was received
by the Central Govermment on 24-3-2004

[No. L-12012/456/2001-IR (B-T)]
AJAY KUMAR, Desk Officer
ANNEXURE

INTHE COURT OF THE INDUSTRIAL TRIBUNAL,
PALAKKAD

(Friday, the Sth March, 2004/1 5th Phalguna 1925)
PRESENT:

Sri. B. Ranjit Kumar
Industrial Tribunal

Industrial Dispute No. 28/02(C)
BETWEEN .

The Chairman, The South Indian Bank Ltd., Head Office,
Thrissur (Kerala), 683 101.

(By Adv. M. Vergopalan)
And

Shri P. ). Antony, 55, L. Poopadi House, Sivagami Nagar,
Thankakkulam PO.-Madurai, Tamil Nadu-625 006 (Tamil
Nadu),

(By Adv. Sreekumar Puthezhath)
AWARD

The facts and circumstance of this dispute have been
siated in the preliminary order dated 17-1-2004. For the
sake of brevity and to avoid repetition, the said preliminary
order is extracted hereunder .— '

Preliminary Order

2-1. The Government of India Vide Order No. L-12012/
456/2001-1R (B-I) dated 18-3-2002, referred the following
issues for adjudication :

LCTRTIVRE TR YR Y N T L R T T e

“Whether the action of the management of South
Indian Bank Ltd., Thrissur in dismissing the services
of Sri. P.J. Antony is justified? If not, what relief the
applicant is entitled 7"

~ 2-2. The management dismissed the workman,
Sri. P. J. Antony from service on the basis of the findings
rendered by the Enguity Officer in the domestic enquiry
conducted into the charges levelled against him, The
workman has disputed the validity of the domestic enquiry
in his claim statement dated 17-8-2002 and replication dated
10-2-2003. On the other hand, the management has
submitted in its written statement dated 19-10-2002 and the
additional written statement dated 30-6-2003 that the

~ enquiry held was quite impartial, proper, fair and valid.

2-3. In view of the above contentions urged by the
parties, the preliminary point to be considered is whether
the domestic enquiry held into the charges against the
workman islegal and valid.

© 2-4, A perusal of Ext. M1 enquiry file reveals that the
workman participated in the enquiry throughout with the
assistance of his representative Sri. Peter Anto Nellissery
who is an office-bearer of the union in which he was a
member. He has also corss-examined the management-
witness. It is further observed that the workman or his
representative had never made any complaint either against
the Enquiry Officer or against the procedure adopted by
him in conducting the domestic enquiry.

2-5. In the circumstance, [ hold that the domestic
enquiry held into the charges against the workman is not
vitiated by any procedural defect.

2-6. The next point to be considered is whether the
findings of the Eniquiry Officer are correct. The allegations
levelled against the workman as per chargesheet dated
14-2-2000 are as follows .—

“1,  That he absented from duty without Ieave
continuousty from 20-9-1999 onwards till date.

2. That, acting in disobedience of the lawful and

i reasonable order of the official superior, the
Manager of the Bank’s Personal Department,

vide letter PER : D : M : 43 ; 99-2000 dated
22-12-99, he failed to join duty at the branch.

3. That he unauthorisedly absented from duty
without intimation or application for leave of
absence, continuously for a period exceeding

30 days.

4, That he committed the aforesaid acts in
disregard of the several punishments awarded
to him earlier for committing misconduct of

[T T S 1Y T T aa v W b ede Aia. s
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5. That the above said acts amount to v101at10n

'~ of leave rules of the bank applicable to him,

" acts prejudicial to the interest of the bank and
subversive of its discipline.”

2-7. Though the charges against the workman have
been classified into five, all these charges had arisen frasn
the main allegation of unauthorised absence from duty
without intimation or application for absence, continuously
for a period exceeding 30 days. The Engquiry Officer has
found that all the above five charges have been proved in
full. The point to be considered is whether this finding is
correct.

2-8. It is observed from Ext. M1 enquiry file that the
workman had sibmitted leave applications. Of course, the
entire period of absence is not covered by these
applications. However, since he had submitted leave
applications, it cannot be held that he had absented from
duty without intimation for a period exceeding 30 days. It
is true that the leave applications submitted by the workman
are not supported by Medical Certificates and without filling
up all the columnyg in the applicatiqns. There is a speeific
column in the leave applications to indicate whether the
medical certificate has been attached. Only in one leave
application, which has been received by the management
_ on 18-1-2000, it has been noted in this column that the

medical certificate has been attached. Some of the colmns -
regarding date of application, date of commencement of &

leave, nature of leave, number of days etc. have been left
blank. It is, therefore, clear that the absence of the workman:
during the disputed period was without submitting proper
leave applications. However, it cannot be held that his
. absence was without intimation.

2-9. The workman has not disputed the period of
absence. According to him, he absented from duty as he
met with an accident and laid up with injuries. It is further
submitted by him that the illness of his wife, hospitalisation
of his brother-in-law due to an accident, the heart disease
of his son and his hospitalisation with suspected jaundice
are also reasons for his absence from duty. Though he has

claimed that he had pmduced medlcal certificates, as alroady -

observed hereinabove, there is nothing on tecord to
substantiate this contention. If the above reasons
submitted by the workman were genuine, there witl not be
any difficulty to substantiate the same by producing medical
certificates. When the delinquent workman has admitted
the period of absence, the burden of proof is on him to
substantiate that his absence was for valid reasons. The
workman has not discharged this burden in the present
case.

2-10.- In the aforesaid circumstance, I have no
hesitation to hold that the workman had absented from
.duty during the period mentioned in the chargesheet
without valid reasons and without submitting proper leave

apphcatlons and to uphold the findings of the Enquiry
Officer, except the finding that the absencé of the workman
was without intimation or application for leave of absence.

2-11, In the result, the preliminary point is found as
intigated the above. Post this 1.D. to 9-2-2004 for hearing
the question of pumshment

3. When the matter came up for hearing on 9-2-2004,
the management filed M.P. No. 17/2004 praying to delete
the last portion or para 10 of the above preliminary order

, “except his finding that the absence of the workman

was without intimation or application for leave of absence.”
According to management, the observation of this:court in
the preliminary order regarding the findings of the Enquiry
Officer that the absence of the workman was without
intimation or application fog leave is a mistake apparent on
the face of records which needs correction. It is submitted
by the management that the workman remained absent from
20-9-9% te 15.2-2000 and in between he submitted three
leave applications, of which the first application was
received in the Branch only on 16-12-99. As per this
application, re-requested for leave for the period from
20-9-1999t0 18-12-1999. Therefore, he was absent without
leave application eontinuously for 86 days. In the second
leave applieation dated 3-1-2000, there was no date of
commencement of leave, but requested leave till 5-1-2000.
Inthe third application also, the commencement of leave is
not mentioned. But the éexpiry of the leave is shown as
14-1-2000, This application is dated nil and received in the

. Bramhohlyon 18-1-2000.

4. In fact, the above discrepancies in the leave
applications have been pointed out in para 8 of the
preliminary order. The fact that the entire period of absence
is not covered by the leave applications has been
specificaily stated in that para, This court had also noticed

the fact that the Branch Manager failed to deny the
. suggestive question put to him in corss-examination in the

enguiry that the delinguent workman intimated the absence
overphone. Having regard to all these facts and
circumstances, this court upheld the findings of Enquiry
Officer except the finding thatthe absence of the workman
was without intimation for leave.

5. The first charge against the workman is that he
absented from duty without leave continuously from
20-9-99 to 14-2-2000. Even according to the management,
the workman had submitted threg leave applications during
this period. However, the Enquiry Officer found that this
charge was also proved in full. This finding of the Enquiry
Officer is erroneous and hence this court had made the
observation as stated in pata 10 of the preliminary order. In
the circumstance, I do not find any reason to make any
corfection to the preliminary order as prayed for by the
management in M. P. No. 17/2004 and hence the said M. P.
is hereby dismissed.
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6. The next point to be considered is whsther the
punishment of dismissal meted out to the workman is
proportionate to the gravity of the misconduct proved
against him. As already observed in the preliminary order,
the workman absented from duty without submitting proper
leave applications and failed to satisfy the management
that his absence was for valid reasons. Though he had
availed of the opportunity to prefer domestic appeal before
thc Board of Directors, he failed to satisty the Board also
that his absence was for valid reasons. From Est. M2 file; it
< observed that the Board of Directors had considered his
past service record and found that the back-file of the
workman was tainted with chargesheets issued to him for
similar misconducts. He had been chargesheeted on several
occasions previously for similar acts of miseonduct and
eight times he was given punpishments. The management
has produced in the domestic enquiry 19 memos as MEX
11 issued to him in the past. As per Memo dated 20-11-96,
lic was awarded the punishment of stoppage of one future
increment for a period of six months withcumulative effect.
It is seen that in spite of these actions faken against the
workman, he had repeated the very same misconduct.

7. As observed by the Supreme Court in Punjab &
Sind Bank V/s Sakartas Singh—2001 (1) LLI 174, inthe
case of unanthorised absence, punishment can be imposet

even without holding domestic enquriy. In Punjab & Sind.

Bank case (supra), the Supreme Court upheld the
punishment of dismissal meted out to an gmployee for

unauthorised absence. In the present case, 1do not find °

any circumstance to take a contrary view and to interfere

with the punishment of dismissal by invoking the provisions

of Sec. 11-Aof the L12. Act. .

8. In the result, an award is passed upholding the
punistiment of dismissal meted out te Sri. P.J. Antorty and
holding that he is not entitled to any relief.

Dated this the 5th day of March, 2004.
B. RANJIT KUMAR, Industrial Tribunal
APPENDIX

Witnesses examined on the side of Management.
Nil.

Wilnesses examined on the side of workman.
Nil. :

Documents niarked on the side of Management.
Ext MiE—Enqury file.

E xt. M2—-File containing correspondence between
management and the workman.

Docernents marked on the side of workman,

Nil

=€ faweht, 25 A, 2004

1. I 969.— AT farg stfufem, 1947 (1947
1 14) H 1R 17 ¥ TR &, 3= TR VT ¥ R
e 3 Y 3 G PN i s weaw % 6,

sy fafée sirehfirs foam & sirefr sifrn v %
© e (g wem . | 2-tft STTF 2003) Y TG FA

¥, < 9 TR ) 24-3-2004 TSI 1 A
[+, TE-12014/01/2004-3T%. 3R, (Wi-1) ]

New Delhi, the 25th March, 2004

S.0." 969.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.Misc.
No. 2C of 2003) of the Industrial Tribunal Patna now as.
shown in the Anpexure in the Industrial Dispute between
the employers in relation to the management of Statc Bank
of India and their workman, which was received by the

Central Government on 24-3-2004.
 [No. L12014/01/2004-IR (B-D)]
,  AJAYKUMAR, Desk Officer
A B ANNEXURE. -

BERORE THE PRESIDING OFFICER INDUSTRIAL
TRIBUNAL,PATNA
Misc. Case No. 2C of 2003

Vinod Kumar Jha, concerned workman
throngh the General Secretary, State Bank
of India Employees Union (Bihar State),
215, Ashoka Place, ExhibitionRoad, Patna. ...Complainant.

VERSUS
L The Chief General Manager, State
Bank of India, Local Head Office,
- South(Gandhi Maidan, Patna.
2. The Assistant General Manager,
State Bank of Inida, Darbhanga
Branch. ' ..Opposite Parties.
For the Management : Kumar Kalyan Mishra, Deputy
7 Manager, SBI, Darbhanga
For the Workman $riGK. Verma,
General Secretary, SBI
Employees Union (Bihar State)
Patna.
PRESENT Priya Saran, Presiding Officer,

Industrial Tribunal, Patna.
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AWARD
The 16th day of March, 2004

‘This refers to complaint filed by worker Sri Vinod
Kurmar Jha through State Bank of India Employees Union
(Bihar State) u/s. 33A of the Industrial Disputes Act, 1947

(hereinafter to be referred as the ‘ Act’) against the Chief- '

General Manager, State Bank of India, Patna and another
with a prayer to declare that management’s action in altering
the mode of payment of salary to the concerned workman
is a violation of mandatory provision of Section 33 of the
Act and as such, they are punishable u/s. 31 of the Act.

2. Briefly stated complainant’s case is that till August,
2003 Management paid the wages to concerned workman
through his Savings Bank Account but w.e.f. September,
2003 the payment is being made through Banker's Cheque
and this is violation of service condition. In view of
pendency of a Reference Case No. 24C of 2003 between
the parties and alleged violation of service condition stated
above, the present complaint has been filed U/s. 33 of the
Act.

3. After some argument whether payment of salary

through Banker’s Cheque instead of State Bank Account
of the worker is a change in service condition is the leaned
Secretary of union expressed his desire to withdraw the
complaint. | an1 aiso not convinced at all that the change in
mode of payment of salary can be taken as violation. In
above view of the matter 1 am of finm opinion that the present
complaint is not maintainable and there has been no
violation of any service condition at the hands of the
management, This complaint i5 disposed of in terms
aforesaid.

4, Award accordmgly
PRIYA SARAN, Presndmg Officer

ﬂéﬁwﬂsmﬁf 2004 ‘
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[4. Tg-38013/18/2004-TH.TH.-1]

Fo Ho 9, FRyw

New Delhi, the 3 1st March, 2004

S. 0. 970.—In exercise of the powers conferred by

sub-section (3) of Section | of the Employees® State

Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoirits the 1st May, 2004 as the date on which
the provisions of Chapter IV (except Sections 44
and 45 which have already been brought inté force) and
Chapters-V and VI [except Sub-section (1) of Section 76 and
Sections 77, 78, 79 and 81 which have already been brought
into force] of the said Act shall come into force in the
following areas in the State of Andhra Pradesh, namely :—

“The areas falling within the limits of Revenue

village of Pedakandukur in Yadgirigutta Mandal in

Nalgonda District of Andhra Pradesh.”
[No.S-38013/18/2004-5.5-]]

K.C. JAIN, Director

7¢ feeet, 30 4, 2004

1. 3. 97 1. — T o e i, 1948 (1948 _
F134) FI U-1 FH I9 °0-(3) TR WET N 7 =@

FA B, FT THR TIEEN 1 W, 2004 I 39 TG F T
T from =t &, fome s9n sifuftem & sreae-4 (44 T 45
a1 ¥ foama st ved € wgw & g ¥) a5 sk 6

[4R1-76 1 39 ¥ (1) SR ur-77, 78, 79 iR g ¥ fgam

N et € vga w1 gH ) F I T RATTF
frfafas & § w810, sl —

" STy TR TR F ISt TR ST e
F i w8 3R Teriie nvea § fem Seiveet,
NETIEA!, FHARA, HiAIE], TeHANIR A,
AfeerTEn, . F, I, T gwEeet st
FEENE TR i SR wfua s

© [¥. wg-38013/19/2004-TH.0H.-1]
Fotto I, Frve
New Delhi, the 3 1st March, 2004

/ 8. 0. 971.— In exercise of the powers conferred

by Sub-section (3) of Section 1 of the Employees™ State '

Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 1st May, 2004 as the date on which
the provisions of Chapter IV (except Sections 44 and
45 which have already been brought into:force) and

Chapters-V and VI [except Sub-Section (1) of Section 76 -

and Sections 77, 78, 79 and 81 which have already been
brought into foree] of the said Act shall come into force

—— e ———
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in the following areas in the State of Andhra Pradesh
namely :—

“All the areas falling within Municipal Limits of
NALGONDA Municipality and Revenue villages of
CHERLAPALLY, AMMAGUDA, PANAGAL,
ARJALABAVI, MARRIGUDA, KANCHANPALLY,
GUNDLAPALLY, ANANTHARAM, KOTHAPALLY,
GANDAMVARIGUDEM, MAMILLAGUDA,G. K.
ANNARAM, M. DUPPALAPALLY and
ANNAREDDYGUDA in NALGONDA Mandal and
District.”

{No.S-38013/19/2004-S.S.-1]

K.C. JAIN, Director
=% faeelt, 31 T, 2004

&Y, 31, 972.— wH=r Ty sten srfafam, 1948 (1948
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[ €. TH-38013/20/2004-TH.TE.- 1]
Fo Hio I, FRwrE
New Delhi, the 3 st March, 2004

S. 0. 972.-— In exercise of the powers conferred by
Sub-section (3) of Section | of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 1st May, 2004 as the date on which
the provisions of Chapter IV (except Sections 44 and 45
which have already been brought into force) and
Chapters-V and VI [except Sub-Section (1) of Section 76

and Sections 77, 78, 79 and 81 which have already been

brought into force] of the said Act shall come into
force in the following) areas in the State of Andhra Pradesh

namely :---

“Ail the areas falling within the limits of—

BRI TR P R | T X R T N R

() TheRevenue villages of Dwarpudi, Kesavaram,
2-Medapadu, Ippaninapadu, Tapeswaram,
Attamur, Kummaleru and Mandapeta in
Mandapeta Mandal.

(i) The Revenue villages of Anaparthi,
Duppalapadu, Koppavaram, Mahendravada,
Polamaru, Ramavaram, Kutukuluru, Pedaparthi
and Pulagorthi in Anaparthi Mandal in East
Godawari District of Andhra Pradesh.”

{No. $-38013/20/2004-5.5.-1]

K.C. JAIN, Director

7 fewett, 31 7, 2004

L. 3T, 973, —wear T s sifufm, 1948 (1948
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[€. T8-38013/21/2004-TE.TH.~] ]
Fo Hio S, FRYF
New Delhi, the 3 Ist March, 2004

S.0. ‘973.—- In exercise of the powers conferred by
Sub-section (3) of Section | of:the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 1st May, 2004 as the date on which
the provisions of Chapter IV (except Sections 44 and 45
which have already been brought into force) and Chapters

v and V1 [except Sub-section (1) of Section 76 and Sections
77, 78, 79 and 81 which have already been brought into

force] of the said Act shall come into force in the following
areas in the State of Andhra Pradesh namely :—

“All the areas falling within limits of Revenue
Villages of Jangam; Maredpaka, Allur, Jallipalli and
Laxmipoor Village (Hamlets of Elkalapalli Revenue
Village) in Ramagundam Mandal in Karimnagar
District.”

[No. 8-38013/21/2004-S.8.-1]
K.C. JAIN, Director

-k bbb e b bbb L i b |
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¢ femett, 31 7, 2004

L. 3. 974.—Far g iy Afufram, 1948 (1948
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[€. T9-38013/22/2004-TH.UH.-1 ]

. ®. 37, Ry

New Detlhi, the 31st March, 2004

S.0. 974.—In exercise of the powers conferred by
Sub-section (3) of Section | of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the Ist May, 2004 as the date on which
the provisions of Chapter IV (except Sections 44 and 45
which have already been brought into force) and Chapter
V and VI [except Sub-section (1) of Section 76 and

Sections 77, 78, 79 and 81 which have already been

brought into force] of the said Act shall come into force
in the following areas in the State of Andhra Pradesh
namely :—

“All the areas falling within the [imits of Suryapet
Municipality and Revenue Villages of B.
Madhavaram, Pillalamarri, K.T. Annaram, Inampet,
Kasarabad, Beedigudem, Rayangudem, Durajpally,
Dasaigudem in Suryapet Mandal and Revenue Village
of Chivemula in Chivemula Mandal of Nalgonda
District in Andhra Pradesh”.- :

[No. S-38013/22/2004-S.S -1}
K. C. JAIN, Director

¢ feoeft, 31 w4, 2004
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a1 fom < ved @ v o 1w £] @ T
Iy e T % Frefalaa a9t § vom €, aratq .—
1. Fen TR % Hew acenE ¥ s o
e, ferdmorg, Swrel, fromgm aan
TTHEEAIG |
2. mmﬁmmmumwn
| T STOYTH |
3. foceftie #t Trwfee
4. Toowqftz vea & srfa om =l T

QEINTHIGE TR, Sivqst, NaEw, aqE,

FFFIICHAI IR a9t Mg |
s m~3so13/23/2oo¢~m.1{a.-i]
F. 9. 3, FRy
New Delhi, the 3ist March, 2004

8.0. 975.—In exercise of the powers conferred by
Sub-section (3) of Section 1 of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government

.hereby appoints the 1st May, 2004 as the date on which

the provisions of Chapter IV (except Sections 44 and 45
which have already been brought into force) and Chapter
V and VI [except Sub-section (1) of Section 76 and
Sections 77, 78, 79 and 81 which have already been
brought into force] of the said Act shall come into force
in the following areas in the State of Andhra Pradesh
namely :(—

“All the areas falling within the limits of Revenue
Villages of

(i) Edlapadu, Karuchola, Sandipudi, Mydavolu,
Dinthenapadu, Jaladi, Thimmapuram and
Vankayaiapadu in Yadlapadu Mandal;

(i} = Ganapavaram and Appapuram in Nandedla
Mandal;

(i)  Chilakaaluripeta Municipal limits;

(iv) Kovuru Kondrupadu, Manukondavaripalem,
Pasumarru, Purushothammpatnam, Boppudi,
Pothavaram, Veluru, Kukkapallivanipaiem,

Gottipadu in Chilakalurpet Mandal in Guntur
Dnstrlct of Andhra Pradesh®’.

[No. 8- -38013/23/2004-5.8'-1]
K. C. JAIN, Director

=¢ famett, 31 A, 2004
. 3. 976.—FHER =g o afafTom, 1948

(1948 1 34) T YT 1 F I9-47 (3) BN Ve Vit 1
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T FTE gY, FAM N g 1 WE, 2004 W IH
e o 1 frag O 2, feme sw afufem &
I 4 (44 9 45 T 36 T S TS @ WHE @ GE )
37 5 3 6 [URI 76 U+ (1) S U 77,78, 79
s 31 9 Foam S T B WEE g ] F I
ary T @ Preatea g e g, A9 -

e Te e SRR F ST o 4R

T T — T, Hifsfy, s,

FATET A TERRAEIEH Hed W
AARTTEEE, TfERaed, tgfaueet ad

e A AT W, g
[T, TH-38013/24/2004-TH.TH.-1]

¥ . 3, T
New Delhi, the 31st March, 2004

$.0. 976.—In exercise of the powers conferred by
Sub-section (3) of Section 1 of the Employees’ State
fnsurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the Ist May, 2004 as the date on which
the provisions of Chapter 1V (except Sections 44 and 435
which have already been brought into force) and Chapter
V and VI [except Sub-section (1) of Section 76 and
Sections 77, 78. 79 and 81 which have already been
brought into force] of the said Act shall come into force
in the foliowing areas in the State of Andhra Pradesh
namely —

“All the areas falling within the Revenu¢.

Vitlage of Rachanapalli, Kodimi, 1tikalapalle,
Kunugunta in Anantapur Mandal & Revenue
Villages of Bukkarayasamudram Mandal &
{he Revenue Villages of Prasannayapalle,
Sothram & Rapthadu in Rapthadu Mandal of
Anantapur District”.

[No. S-38013/24/2004-5.S.-1]
K. C. JAIN, Director

¢ faweft, 31 |, 2004 _

WL 3 977.—FHARY Teq i AfulTE, 1948
{1948 F1 34 ) T €M1 F TU-u1 (3) BRI we fwal H
v T 70, T TORR TR 1 FE, 2004 T I
FE =1 1 fqg T 2, Tma) ow wfgfe &
T 4 (44 9 45 6T ¥ Toam I e € e E I E)
ST © 3R 6 [ M0 76 Wi SU-9 (1) 3R 477, 78, 79

S s FAET S Te) € WgE @ W g ¥ F I '

sy e T o TrEATeTER A ¥ W g, eved i —
oy TR T ¥ A el AR R
Tam ¥ feod daE To Wa & gefEm
EGIET
[®. TH.-38013/26/2004-THTH.-1]

¥ . 3=, fRwe

[T T P T B S N I T ' T I

New Delhi, the 31st March, 2004

S.0. 977.—In exercise of the powers conferred by
Sub-section (3) of Section 1 of the ‘Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government

* hereby appoints the st May, 2004 as the date on which

the provisions of Chapter IV (except Sections 44 and 45

- which have already been brought into force} and Chapter

V and VI [except Sub-section (1) of Section 76 and
Sections- 77; 78, 79 and 81 which have already been
brought into foree] of the said Act shall come into force
in the following areas in the State of Andhra Pradesh
namely :— : .

“Al] the areas falling within the Revenue
Villages of Vémuluru, in Kovur Mandal, West
Godavari District, Andhra Pradesh”.

[No. S-38013/26/2004-5.5.-1]
. K. C. JAIN, Director

| _ aﬁ feoett, 31 T, 2004
1. . 978.—FHAR! WA A sfufsam, 1948
(1948 1 34) T 4RI 1 H I9-41T (3) B v a0
T FR g, T TER TWegh 1 W, 2004 W 3V
aﬁa%mﬁﬁuﬁmﬁ%ﬁmmaﬂrﬁm% kS5
4 (44 45 810 3 faara S 7EQ € wod B IR ¥) A

5 &t 6 [UR-76 w1 I9-ww (1) U 77, 78, 79 3R

g1 3 Faara <t Ted € WEd 3 S Y &) @ ITE S
wu T 3 frefataa &5 # W wi, I —
T TR T 3 HEEEAR R o HEET
(e F) HoeE ¥ frort Wig A, HEEE TN, e,
fen, siciamaTgeT S FreTEH, o T % welia
;ﬁﬁ?f”l _
[. TH.~38013/27/2004-TH.TH.~1]
6. 9, fRwes
New Delhi, the 31st March, 2004

§.0. 978.—In exercise of the powers conferred by
Sub-section (3) of Section 1 of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 1st May, 7004 as the date on which
the provisions of Chapter IV (except Sections 44 and 45
which have already been brought into force) and Chapter
V and V1 [except Sub-section (1) of Section 76 and
Sections 77, 78, 79 and 81 which have already been
brought into force] of the said Act shall come into force
in the following areas in the State of Andhra Pradesh
namely :— '

“All the areas falling within the Revenue
Villages of Shadnagar, Farrooknagar, Dooskal,

-
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Chattanpally, Buchiguda, Solipoor, Kammadanam,
Chilakamarry, Rakal, Annaram, Kishannagar,
Elikatta, Nagulapally, Hajipally, Burgula,
Alisabguda and Chintagudem in Farrooknagar
(Shadnagar) Mandal of Mahaboob Nagar District
of Andhra Pradesh.” 3

'[No. S-38013/27/‘2004-S S
K.C.JAIN, Dtrector

‘-ifﬁwﬁ 31 7€, 2004

I 31T, 979, —HHER T =i siffan, 1948 (1948
FT34) T U 1 IIYR (3) B VST RS 1 wEN
T BT, F WFR TASEHT 1 W, 2004 1 39 aRE %
w0 ¥ form et &, Forerat voa Sfufem & sema-4 (449
45 a0 % FrEm A A A yga g ) seard s 3k 6
[ ¥T-76 %t I9URT (1) SR URT 77, 78, 79 kst & faamw
i 9Eel ¥ wgT w1 M gH T F 30 3T WU T F
freafafias &= & vga €, e . —

“ﬁﬁwh%mm%mm—

TEIE Aecufed], TUEIrg, JHATem, {Hes,
Ty, Waalie, Tas a9 R, FigE & J=id
mh 53"

[¥. ©%.-38013/28/2004-TH.TH.~1]

*F4. 3, v
New Delhi, the 31st March, 2004

8.0. 979.—In exercise of the powers conferred by
Sub-section (3) of Section 1 of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 1st May, 2004 as the date on which
the provisions of Chapter IV (except Sections 44 and 45
which have already been brought into force) and Chapter
V and VI [except Sub-section (1) of Section 76 and
Sections 77, 78, 79 and 81 which have already been
brought into force} of the said Act shall come into force
in the following areas in the State of Andhra Pradesh
namely :—

“All the areas falling within the revenue
villages of Kataravellapalli, Seetanagaram,
Timmapuram, Z. Ragampeta, Talluru Maliepalii,
Uppalapadu, Borrampalem, Gurrampalem,
Gollagunta, Seethampet, Ramavaram and J.
Kothuru in Jagampet Mandal in East Godawari
District of Andhra Pradesh.” ‘

[No. §-38013/28/2004-5.8.-1]
K.C. JAIN, Director

NE9GLfon -29

¢ faoett, 31 @rd, 2004

L. 3T, 980.—FHER] T 1 fUFm, 1948 (1948
F134) S URT 1 Y I9U (3) 5 e AETE 1 6
A Y, HE TR TAGER 1 W, 2004 ) 39 qGE F
w0 8 Fraa et R, forael o sfufrm = sierma-4 (449
45 4t % frama < veol & vgu B g ¥) s s ik e
[ Ur-76 &1 39910 (1) 3R 91 77, 78, 79 $iR 81 & faam
S 95 € ygm S g ¥ @ I ST W U ¥
ﬁmﬂﬁﬁﬂqﬂﬁﬁ, STﬁﬁ'r[:-—

" AT W U % whed Tl % wew Hed

% geieh, Famrafe=) woee & fogd S, TTEF,

foreamged iR AifHeeTTe T TiTal 3 geTioh, Jee

U # oo AieeriTIee ToRE Tial & a1’

[¥. TH.-38013/29/2004-TH.TH.~1]
. 31, Frww
New Delhi, the 31st March, 2004

8.0. 980.—1In exercise of the powers conferred by
Sub-section (3) of Section | of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 1st May, 2004 as the date on which
the provisions of Chapter IV (except Sections 44 and 45
which have already been brought into force) and Chapter
V and VI [except Sub-section (1) of Section 76 and
Sections 77, 78, 79 and 81 which have already been
brought into force] of the said Act shall come into force
in the foliowing areas in the State of Andhra Pradesh
namely \—

“All the areas falling within the revenue
villages of Chinna Chowk, Chemmumiapet,
Akkayapalle, Vukkayapalle, Ramarajupalle,
Putlampalle, Gudur and Palempalle in Cuddapah
Mandal, Revenue villages of Krishnapuram,
Vutukuru, Viswanadhapuram and Mamillapalle in
Chintakommadinne Mandal and the Revenue village
of Tollaganganapalle in Vallore Mandal of Cuddapah

_ District m Andhra Pradesh.”
[No. $-38013/29/2004-5.5 -1
K.C.JAIN, Director

=r§‘ fewett, 31 W, 2004

L. 3. 98 1. —FHart T sy sifufam, 1948 (1948
T 34) T gWT 1w ITUW (3) TR ¥eW WiFE F1 wEm
Fd FY, o TR AGEN 1 °E, 2004 I 3H aWE %
w7 ¥ T w3 §, fome! oon stfufrm & aremg-4 (449
45 ¥ % fgam < weet €t ygm B g ¥) A s e e
[4I-76 1 TUU (1) &R =90 77, 78, 79 3 81
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¥ foam < TER 9 WgT H A g §] TR S W
Wﬂ?ﬁrﬂﬁfﬁﬁﬁ%ﬂ‘fﬁﬁﬁﬁ,_&ﬂh:—

el AR TR o TSR i 3 S

e o A T e (vt srfufem fRe T wed

&5 1 HigE) iy W F Thed foe, e

Tee § el FEe W ol Ud WECTR HEH ®
foreeemEn”

‘ [ 4. TH,-38013/30/2004-TH.TH.-1]

4. S, FRvE

New Dethi, the 31st March, 2004

$.0. 981.—In exercise of the powers conferred
by Sub-section (3) of Section 1 of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 1st May, 2004 as the date on which
the provisions ot Chapter IV (except Sections 44 and 45
which have already been brought into force) and Chapter
V and VI [except Sub-section (1) of Sections 76 and
Sections 77, 78, 79 and 81 which have already been
brought into force] of the said Act shall come into force
in the following areas in the State of Andhra Pradesh
namely (—

" “The areas falling within the limits of Revenue
villages of L.B. Nagar Municipality excluding those
areas which are already notified earlier, Jillelaguda
in Saroor Nagar Mandal, Peda Amberpet and

Kuntiur in Hayathanagar Mandal of Ranga Reddy .

District 1n Andhra Pradesh.”
No. S-38013/30/2004-5.5.-1]

. K.C. JAIN, Director
¢ faoett, 31 W, 2004

1. 3. 982 —wHar] g sim sfafTam, 1948
(1948 1 34) Y HIT 1 FY IHYTA (3) 7 7 R A
T A €, FET TOER W 1 T, 2004 H 3@
T g W fra w &, e I afufem & seE-
4 (44 7 45 uRy 3 fgam < veet €1 g9 B gA ¥) onAn
5 31t 6 [ UT0-76 T U (1) iR Er 77, 78,79 R8T H
3 Protferfaa &1 § W A, st —

S A WA AN % SR S 9

T T -SRI, e, TR, T,
TET AN ARl AE H AR

(9. m.-3so13/31/2004'—1m.1m.~11
w9, fews

New Delhi, the 31st March, 2004

S.0. 982.—1In exercise of the powers conferred
by Sub-section (3) of Section 1 of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central
Government hereby appoints the 1st May, 2004 as the
date on which the provisions of Chapter IV (except
Sections 44 and 45 which have already been brought
into force) and Chapter V and VI [except Sub-section
(1) of Sections 76 and Sections 77, 78, 79 and 81 which
have already been brought into force] of the said Act
shall come into force in the following areas in the State
of Tamil Nadu, namely :—

“Areas comprising the Revenue Villages of
Uthamacholapuram, Kuthalam, Gopurajapuram,
Narimanam, Panangudi in Nagapattinam Taluk and
Venkendangal in Keelvelur Taluk of Nagapattinam
District.”

[No. $-38013/31/2004-5.5.-1]
K.C. JAIN, Director

=4 feeat, 3 tn%f 2004

&I, 3. 983, —FH=l o9 s stfufam, 1948
(1948 1 34) I U 1 1 SUIRT (3) T W& Wil H
W FW T 3 GER TWEEA 1 W, 2004 W IH
T ¥ = T v ¥, foraa s ofufam & swm-
4 (44 9 45 UG- Foama < 92 € 31 81 g §) e
5 3R 6 [UR0 76 1 IqURT (1) 3R ¥y 77, 78, 79 S 81
# faor ) 76 31 Wga F S g ] B I TWERY
= & Frefafas Q’ﬁﬁmﬁﬁ, BWTEL:-——

“W—W%fmﬂawq&m
wdet ¥ el Toe IH-TRSR, T, AR
F/gE, WETHR FE/GE, TR Hed T IO
Heht FFEE T W T % TeR -l T
et |

[d. TH.-38013/32/2004-THTH.-1]
F.dr. 3, v

New Delhi, the 31st March, 2004

S.0. 983.—1In exercise of the powers conferred by
Sub-section (3) of Section 1 of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 1st May, 2004 as the date on which the
provisions of Chapter IV (except Sections 44 and 45 which
have already been brought into force) and Chapter V and
V1 [except Sub-section (1) of Sections 76 and Sections 77,
78, 79 and 81 which have already been brought into foree]

_ of the said Act shail come into force in the following areas

in the State of Uttar Pradesh namely :—

“Areas comprising the Revenue villages of
Vegrajpur, Khanpur, Munnawar Kalan/Khurd,

- 8

¥




[ [I—@vE 3(ii)]

A T TAYT : ST 17, 2004/97 28, 1926

1845

_ Fahimpur Kalan/Khurd, Husainpur Bopad up under
Tehsil and Pargana Jansath and Khatauliand also in
the revenue villages—Bhandoor and Kasauli of
Pargana Jolly Jansath and Bhoker Hedi of same
Tehsil and District Muzaffar Nagar.”

[No, S-38013/32/2004-.8.-1]

K. C. JAIN, Director

¢ feeeht, 31 T, 2004

W, AT 984.—FHAN U =Wl JUfmm, 1948
(1948 T 34) H} YT 1 ) TI-UWT (3 ) T VA VwD
A X §U, FHT WER TAREW 1 W, 2004 R IF
i % w9 9 form e &, forment 39 sfufam = semg-
4 (44 7 45 U ¥ Fgarg <) e UGB IE §) wwm
5 3R 6 [¥AI-76 T I9-4R (1) 3R 9w 77, 78, 79 3
81 Toam st wedt € waga # <1 gl §] % vy o
T % Fretataa & 3 wga €, s —

“ Foren-Tfr 3 aesiE TR ¥ s T
M-S, g §e-302"")

[d. TH.-38013/33/2004-TH.TH.-1]
O FaL W, PR

New Delhi, the 31st March, 2004

S.0. 984.—In exercise of the powers conferred by
Sub-section (3) of Section 1 of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 1st May, 2004 as the date on which
the provisions of Chapter I'V (except Sections 44 and 45
which have already been brought into force) and Chapter
V and VI [except Sub-section (1) of Section 76 and
Sections 77, 78, 79 and 8] which have already .been
brought into force] of the said Act shall come into force
in the following areas in the State of Punjab namely :—

“Revenue Village-Jodhan, Head Bast No. 302 inthe
Tehsil Raikot, District of Ludhiana.”

[No. S-38013/33/2004-S.8.-1]
K. C. JAIN, Director

. 18 feeeht, 31 Wrd, 2004

W . 985.—HHERT T9g =i afufram, 1948
(1948 %1 34) T URT 1 ) IT-9RT (3) BRI VST A &
AT FA TC, FRIY WER TG 1 7, 2004 F 39
TE ¥ ¥ fraa s 2, et swa sfufeam & stema-
4 (449 45 U ¥ Tram <t o0t € WE B g §) e
s 3K 6 [WT-76 F 39-umw (1) R ww 77, 78, 79 &R

25IGILA-28

817 Fam <t ved ¥ W99 = 1 g §) & IwE I
T T & Frefates 63 # g9 e, ddig —
44 R - AT 27 Y ST O R ST
o ST ST S TS TH-BEATAYL, SR, TEAYE,
agq Wi, TR @ 36E |
[H. TH.-38013/34/2004-TH.TH.-1]
w5, 37, finw
New Delhi, the 31st March, 2004

5.0. 985.—In exercise of the powers conferred by

Sub-section (3) of Section 1 of the Employees’ State

Insurance Act, 1948 (34 of 1948} the Central Government
hereby appoints the 1st May, 2004 as the date on which
the provisions of Chapter IV (except Sections 44 and 45
which have already been brought into force) and Chapter
V and VI [except Sub-section (1) of Section 76 and

Sections 77, 78, 79 and 81 which have already been

brought into force] of the said Act shall come into
force in the following areas in the State of Uttar Pradesh
namely :\—

“Area comprising the revenue villages—Khalilpur,
Jainpur, Swarooppur, Prasidhpur Bhant, Raipur and
Umaran in Pargana and Tehsnlm—Akbarpur of

District Kanpur Dehat.”
[No. S-38013/34/2004-S.5.-I}
K. C. JAIN, Director
=% feoedt, 31 s, 2004
FL. AT 986.—FHART T =W arfufram, 1948
(1948 1 34) T} YT 1 ) IT-UWT (3) TR WS sl =
T T T Y WER TGN 1 A4S, 2004 F I
aiE ¥ = Frea vt 8, e 3w sifufem & sroms-
4 (44 9 45 ¥R % T < veet € yga 9 g@ ¥) sam
5 3% 6 [um-76 # 39-wrg (1) &% 4w 77, 78, 79 SR
g1 % firam < et €1 @ W A ¥] B ITEY IW
W T & fr=fataa &= § wga €, safq .—
' Fren-atett ot TE T e F feum T
T, W, SEETHS, W, S, TR, Anfa
T TE 3tereT WEY o ofid o 9 a1’
[€. TH.-38013/35/2004~-TA.TH.-1 ]
¥, o). 3, Ry

New Delhi, the 31st March, 2004
S.0. 986.—In exercise of the powers conferred by

.

Sub-section (3) of Section 1 of the Employees’ State

Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 1st May, 2004 as the date on which

© the provisions of Chapter IV [except Sections 44 and 45
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which have already been brought into force} and Chapter
V and V1 {except Sub-section (1} of Section 76 and
Sections 77, 78, 79 and 81 which have already been
brought into force) of the said Act shall come into
force in the following areas in the State of Uttar Pradesh
namely —

“Areas, comprising in the Revenue villages of
Naugaon, Prash, Islamabad, Senda, Sendi, Noorpur,
Nagaria Saptam and Anwala Shahar in Pargana and
Tehsil Anwala of District Bareilly.”

[No. 8-38013/35/2004-S.5.-1]
K. C. JAIN, Director

T2 faoell, 31 WG, 2004

W AT 987, —FHERT T dAr Afufm, 1948
(1948 FT 34) T U 1 I IU-YRT (3 ) 5 Y Vel 0
T A g, %19 WER WREW 1 W, 2004 39
TE & g o fem w8, Frawt S5 afufrm & aem-
4 (44 9 45 90 3 Toam < =e @ TR 99 8) e
5 3 6 [UWI-76 T IT-9 (1) 3R €W 77, 78, 79 R
81 e st vee 81 Y99 W W g 7] & T I
wew 19 % frefafag & § yau gn, aef|—

* freT- T TR WS R T AN ¥ SR
T UH-AFHER 1"’
[, TH.-38013/36/2004-TH.TE.-1]
. . 3, v
New Delhi, the 31st March, 2004

S.0. 987.—In exercise of the powers conferred by
Sub-section (3) of Section | of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the !st May, 2004 as the date on which the
provisions of Chapter 1V (except Sections 44 and 45 which
have already been brought into force) and Chapter V and
V1 (except Sub-section (1) of Section 76 and Sections 77,
78, 79 and 81 which have already been broughtinto force)
of the said Act shall come into force in the following
areas in the State of Uttar Pradesh namely —

“Revenue Village-Mohammadpur in the Revenue
Pargana, Tehsil and District Agra.”

[No. $-38013/36/2004-5.5.-1]
K. C. JAIN, Director

% fgoett, 31 A, 2004

T, AT, 988, —FHTRt Wy &ar Afufrm, 1948
{1948 1 34) = ¥ 1 Y I9-4 (3) B0 Yo qREG! F1

WER A Y, A WER WWgg 1 WS, 2004 W IHW
e % w0 froa =i €, fooet 39 afufrm 3 aem-
4 (44 T 45 ¥ % Tam = 78 € YIH 8 g9 §) Ay
5 3t 6 [ 9T0-76 i SU-4TT (1) 3R 910 77, 78, 79 3R
81 % Toam =t et & Yo w1 gt ¥ ] F IUEY 3
w2y T & frefafea &= # yga €9, sgiq —

" TR e T T (52t Tt F g nved |

A FERREY TS | F, Tafad genn 1

[T, TR.-38013/37/2004-TH.TH. 1]
. W A, e

New Delhi, the 31st March, 2004

8.0. 988.—In exercise of the powers conferred
by sub-section (3) of Section 1 of the Employees’ State
Insurance Act, 1948 (34 of 1948} the Centrai Government
here by appoints the 1st May; 2004 as the date on which
the provisions of Chapter IV {except Sections 44 and 45
which have already been brought into force) and Chapter
V and VI [except sub-section (1) of Section 76 and
Sections 77, 78, 79 and 81 which have already been
brought into force] of the said Act shall come into
force in the following areas in the State of Andhra
Pradesh namely :(—

“All the areas falling within the Revenue Villages of
Koheda, Omarkhan Daira, Anazpur, Gandicheru,
Surmaiguda, Lashkarguda, Inamguda, Pedda
Amberpet, Torrur, Turkyanjal, Injapur and
Kammagudem in Hayat Nagar Mandal in Ranga
Reddy District in Andhra Pradesh.”

[No. S-38013/37/2004-8.8.-1]
K. C. JAIN, Director

T2 feoetl, 31 HIS, 2004

L. AT, 989.—HHEt T s afufrem, 1948
(1948 FT 34) =Y 1T 1 1 SY-4T (3) G VaT AFR B
T TR T, FET TER UGEH 1 WE, 2004 H W
arE & w9 4 fra w3 8, T 3o afufem & sem-
4, 3eAry 5 31T 6 [ WTO-76 Y SY-4URT (1) 3R ¥ 77, 78,
79 3R 81 & foam =t =S & You w0 oW g ¥] #
IVTY A WY T & efatan 95§ wge wim,
a?%lfﬂ:—

4 ST TR T 35 T Tt 3 TR AR

F siarty gl €, FORAR ques ¥ Toug e et

4-’_‘-

LY
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FrFHTGE, FAM, Forden, e wvem §  fom
ST T SR SR Aty woee § feor Tore
A HHRET & e s
[H. TH.~38012/38/2004-TH.TH.~[]
' HH. W, PR
New Delhi, the 31st March, 2004

" 8.0, 989.—1In exercise of the powers conferred by
sub-section (3) of Section 1 of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the Ist May, 2004 as the date on which
the provisions of Chapter IV (except Sections 44 and 45
which have already been brought into force) and Chapter
V and VI [except Sub-section (1) of Section 76 and
Sections 77, 78, 79 and 81 which have already been
brought into force] of the said Act shall come into force
in the following areas in the State of Andhra Pradesh
namely :—

“All the areas falling within the Municipal limits
of Karimnagar and the Revenue villages of
Chintakunta, Malkapur, Lakshmipur, Rekurtty,
Kothapalli, Seethrampur, Aredpally, Vallampanad,
Bommakal, Durshed, Irukulla, Kokkerakunta,
Vannaram, Velchela in Karimnagar Mandal,
Aluguncor in Timmapur Mandal and Manakondur
in Manakondur Mandal of Karimnagar District in
Andhra Pradesh.”

[No. 5-38013/38/2004-5.5.-1]
K. C. JAIN, Director

T3 feeefl, 31 wrd, 2004

L AL 990.—FHAR! T = AfufiEm, 1948
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5 8 6 [9II-76 W 39-4rg (1) #R w77, 78, 79 3R
81% fyam it vt o wgw w4 3] @ vy ey
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"mm%mm%mw

&9 T frateret wves # ferm o TR,

FIEaTeR!, azETeE, faaueeh, SweEivey, Bl
T, grvers, favengm, Hftwers & sty wit
g3’ :

[4. TH.~38013/39/2004-TH.UH.-1]
%F. °. 37, freve

New Delhi, the 31st March, 2004

8.0, 990.—1In exercise of the powers conferred by
sub-section (3) of Section 1 of the Employees® State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 1st May, 2004 as the date on which
the provisions of Chapter IV- (except Sections 44 and 45
which have already been brought into force) and Chapter
V and VI [except Sub-section (1) of Section 76 and
Sections 77, 78, 79 and 81 which have already been
brought into force] of the said Act shall come into force
in the following areas in the State of Andhra Pradesh
namely —

“All the areas falling within the limits of.
Miryalaguda Municipality and the Revenue Vlllages
of Gudoor, Kistapur, Kothagudem, Alagadapa,
Rudravaram, Yadgarpally, Kalwapally, Vootlapally,
Chintapally, Venkatadripaiem, Zapurvarappaguda,
Tungapahad, Chillapuram, Nandipahad in
Miryalaguda Mandal of Nalgonda District of
Andhra Pradesh,” :

[No. 8-38013/39/2004-5.5.-1]
K. C. JAIN, Director

T fawsit, 8 a1, 2004

L. 3. 99 1. —~FETT TP UYL B 9R W 75 Swfe
B T e Srifer o, sty fans sifufrm, 1947 (1947
T 14) H ERT 2 WL (F) ¥ TU-WIE (vi) ¥ S0 ¥
STTEOTH I TR ¥ 99 e T Sy e
1. 3100 T&TIF 16-10-2003 gRr feeet gror o & sy
Wmﬁwm@%ﬁm‘ﬁmﬂm,
1947 (1947 1 14) =i YoH STIH F TR 6 § wite
?, W I wfufem % wieAT ¥ R feie 24 I,
2003 9 6 A ! FEmEl & A oes swnt e
ﬁﬁman; ’

3R F3 THR 1 7§ o At A v TRy
% " T SR ety & e agEn s e
7

o o, sieifir fang ofufram, 1947 (1947 =1
14) %t 410 2 F @ (T) F39-TE (vi) & g
B W wiad A wEnT A g =0 SR
I w IF AfufEm & WA ¥ fae foaiw
24-4-2004 9 B: WIE FI Flemary ¥ fom v Ivant
e wifd St &

(€. T8.-11017/7/1997-3T8, aR. (th._ TE.) ]
3. 9. ofa, ¥ wfem



1848

THE GAZETTE OF INDIA : APRIL 17, 2004/CHAITRA 28, 1926

[Part 1I—SEc. 3(ii)]

New Delhi, the 8th April, 2004

S.0. 991.—Whereas the Central Government
having been satisfied that the public interest so required
that in pursuance of the provisions of sub-clause (vi) of
the clause (n) of Section 2 of the Industrial Disputes
Act, 1947 (14 of 1947), declared by the Notification
of the Government of India in the Ministry of
Labour S.0. No. 3100 dated 16-10-2003 the industry
for the supply of Milk under the ““‘Delhi Milk
Scheme’’ which is covered by item 6 of the First
Schedule to the Industrial Disputes Act, 1947 (14 of
1947) to be a public utility service for the purpose of
the said Act, for a period of six months from the 24th
QOctaber, 2003.

And whereas, the Central Government is of
opinion that public interest requires the extension
of the said period by a further period of six
months. ’

Now, therefore; in exercise of the powers conferred
by the proviso to sub-clause (vi) of clause (n) of
Section 2 of the Industrial Disputes Act, 1947, the
Central Government hereby declares the said
industry to be a public utility service for the purposes
ofthe said Act for a period of six months from 24th
April, 2004.

[No. 8-11017/7/1997-IR(PL)]
J. P.PATL Jt. Secy.
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