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A SR, A EREE

CABINET SECRETARIAT |

New Delhi, the 30th April, 2004

S.0. 1131.—In exercise of the powers conferred by

Sub-section (8) of Section 24 of the Code of Criminal
Procedure, 1973 (Act No. 2 of 1974), the Central Government
hereby appoints of Sh. C. Sahay, Ac-acate as Special
Public Prosecuter for conducting trial of CBI case RC-7(SY
2003/SIC-IV/SCB/Lucknow (Dr. 1. G. Khan murder case)
instituted by the Delhi Special Police Establishment in the
Trial Courts and appellate/revisional Ceurts or any other
matters arising out of the case in the Courts established by

law in any State or Union Territory to which the provisiens '

of the aforesaid Section apply.

© [No.225/8/2004-DSPLZ]

'SHUBHA THAKUR, Under Secy.

1451 GI/2004 . (2239)
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37 g, feve (ama Fo-11)

MINISTRY OF FINANCE
(Department of Revenuej.
CENTRAL BOARD OF DIRECT TAXES
New Delhi, the 28th April, 2004

S.0. 1132.—1t is notified for general information
that the enterprise, listéd at para (3) below has been ap-
proved by the Central Government for the purpose of Sec-
tion 10(23G) of the Income-tax Act, 1961, read with Rule 2E
of the Income-tax Rules, 1962 with effect from the Asstt.
Year 2000-01 to Asst. Year 2029-30 (upto 14-07-2028) . .
the end of the period of 30 years as mentioned in Licence
agreement dt. 15-07-1998 between the Tuticorin Port Trust

and the enterprise, or eariler in the event of violation of the

terms of the agreement aforesaid.

2. The approval is subject to the conditions
that—

() the enterprise/undertaking will confirm to and
comply with the provisions ¢f Section 10{23G)
of the Income -tax Act, 1961, read with Rule 2E
of the Income-tax Rules, 1962;

-

(i) the Central Government shall withdraw this
approval if the enterprise/undertaking :—

{a) ceases to carry o the eligible business as.

defined in Explanation (b) to Rule 2E of
I.T. Rules, 1962; or

(b) fails to maintain books of account and get
such accounts audited by an accountant
as required by Sub-rule (6) of Ruie 2E of the
Income-tax Rules, 1962; or

{c) fﬁils to furnish the audit report as required
by Sub-rule (6) of Rule 2E of Income-tax
Rules, 1962.

3. The enterprise/industrial undertaking approved

is—

M/s PSA SICAL Terminals Ltd., 36—40, Arme-
nian Street, Chennai-60000] for their project of
development, maintenance and operation of
Container Terminal at 7th berth at Tuticorin Port
under Build Operate and Transfer (BOT) Basis
as per Licence Agreement dt. 15-07-1998 entered
into with the Tuticorin Port Trust (F.No. 205/18/
2000-ITA-II)

[Notification No. 143/2004/F No. 265/13/2000-{TA-11]
UPAMAYNU BASU, Director (. T.A,-IT)
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WA 1133, — At A dwm =1 i ik
Tt o 91 & wew & w9 ¥ fgfaa | defua faa
T, e s fave (A waen) w5t few 11 W
1999 T S 9. 7/17/96-3taA-1 F} 4fka 5 5 waggr

freafafaa o frmsmar & . —
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“317E Jo04TE' - ‘14 WE, 2004 T, TRE TN
HA6S T F A HFAE"

[ T. 206 )/2002-ETF-11]
FO0 I, AR i
(Department of Economic Affairs)
(Banking Division)
CORRIGENDUM
New Dethi, the 30th April, 2004

§.0. 1133.—The following correction is hereby
made in lifie 6 of Ministry of Finance, Department of Eco-
nomic Affairs (Banking Division) Natification No. 7/17/96-
B.O.I dated the 11 th May, 1999 regarding appointment of

Shri T.R. Sridharan as Member of the Board for Industrial

and Financial Reeonstruction .—
FOR. : READ

‘upto 14th May, 2004, the date
-on which he attains the.age of
sixty five years™

[F.No. 20(6)2002-IF. 11}
KRISHAN LAL, Under Secy.

T fewedt, 30 3w, 2004

HIM 1134, — B0 S st (fady 3usy)
wfuf-am, 1985 FY 4 6 Y STURT (2) F Ty 9iod 44
F ITEM (2) TR &N AiFE & ST H, FHT TEHR
Taggr ST & a4 Amin & & e & ' H
wesft TR, arTe, T AR, seAT e wAL . fiag % e
H1 ITH TAUM FEGE I GARE | @ 9w Al
" a7afy ¥ fory A1 METFENR F IR TF 0 3 AR
@, St o TE 9, qAfTgE Fd

2. T T, mﬁaaaﬁ:ﬁmaﬁqmeaﬁmﬂms
%‘mmma:awﬁ,ﬁnw gt T,

“upto 3 Ist May, 2004

AT W 39 ATy ¥ A SRR ¥ st ¥ w4 W

7 = ¥ ferg Wit w31 _
[, . 20(1)/2004-SETH-11]
New Delhi, the 30th April, 2004

7 S.0. 1134.—In pursuance of the powers conferred
by Sub-section (2)of Section 4 read with Sub-section @)of
Section 6 of the Sick Industrial Companies (Special Provi-
sions) Act, 1983, the Central Government hereby reappoints
S/Shri N.P. Bagchee, N.R. Banerjee and N.P. Singh as Mem-
bers of the Board for Industrial and Financial Reconstruc-
tion (BIFR), beyond the expiry of their present term, fora
further period of three months or till the abolition of BIFR
or until further orders, whichever is earlier.

2. Further, in pursuance of the powers conferred
by Sub-section (5) of Section 6 of the said Act, the Central
Government authorizes Shri N.P. Bagchee to-act as
Chairman of BIFR during this period. -

[F.No.20(1)2004-IF. 11}
KRISHAN LAL, Under Secy.

(T wrr )
i ﬁwﬁ 29 3199, 2004

WL AT 1135 —ToATTH Hidel AYFR (wva &

Vb)) AfufTT 1948 (1948 1 4191 ). 1 €I 2 & 30T (F)
& FTTET H T WIEHR TSR YR 61 g, feser
T ot IrER AT, TEEAF N 29-04-2004 | TFAF HIFeR
Ffur & F1E FO T WRFT FTA B

[€. F-4330/01/2004 1
3= g T, ST A (FHEER)
MINISTRY OF EXTERNAL AFFAIRS
(C.P.V, Division) .
New Delhi, the 29th April, 2004

S.0. 1135.—In pursuance of the clause (a) of the -
Section 2 of the Diplomatic and Consular Officers (Oaths
and fees) Act, 1948 (41 of 1948), the Central Government
hereby authorise Shri Shekhar Yadav, Assistant in the
Embassy of India, Lisbon to perform the duties of
Assistant Consular Officer with effect from 29-04-2004.

[No.T. 4330/01/’2004]
‘U.S.RAWAT, Under Secy. (Cons.)
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[ G 9. 16011/1/2004-9.T4. ]
A RISH, Sgad afEa

MINISTRY OFHEALTH AND FAMILY WELFARE
(Department of Health)
New Delhi, the 30th April, 2004

$.0. 1136.—In exercise of the powers conferred
by Section 25 of “The Cigarettes and other Tobacco Prod-
ucts (Prohibition of Advertisement and Regulation of Trade
and Commerce, Production, Supply and Distribution) Act,
2003”, the Central Government in the Department of Health,
Ministry of Health & Family Welfare hereby authorizes the

3. Subordinate Offices

2004,

officers indicated in Coluiun 3 of the Table given below
who shall be competent to act under Section 4 of the said
Act:— '

S.No. Office _
1 2 3.

. Department of Health, Director ot Deputy

Department of Family and Secretary (Administra-

Departmentof AYUSH  tion) of the respective
Departments

Director {Administra-
tion & Vigilance)

Heads of Offices

Autherised Person

2 Directorate General of
Health Services

under DTE.GHS.

4. Autonomous Bodies/
Statutory Bodies/
Councils functioning

. under Ministry of Health
and Family Welfare

5. Public Sector Under-
takings functioning under
Ministry of Health and
Family Welfare

This notification shall come into effect from 1st May,

Administrative Officer

Personnel Officer

[F. No. £-16011/1/2004-PH]
'BHAVANITHYAGARAJAN, Jt. Secy.
¢ faeeh, 30 i@, 2004

T, 3. 1137, — TSIt AR (STnfupn e
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# 3y firer-an F @wst ¥ fiw s afufee g
U T AT e SfUw B wew e #

et wen W g o Free w R
AT T T A R
R = | .
=, A i | 22-9M T WA, feweft-110054

Haade (TEE) T 4 fam e Fa ¥
Gar e, feweft) et rater iR ST
o TTEal UE A T |
[ 4 TL—_60011/17/2003—tﬁ.@. (WA )]
¥ ww, U=, I Hiey _
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New Delhi, the 30th April, 2004

S.0. 1137.—In excrcise of the powers conferred
by Section 3 of Public Premises (Eviction of Unauthorised
Occupants) Aet, 1971 (40 of 1971), the Central Government
hereby appoints Dr. (Smt.) Shashi Khare, Consultant
(Micro}, National Institate of Communicable Diseases,
72-Sham Nath Marg, Delhi-110054 being a Gazetted Officer
of the Government to be Estate Officer for the purpose of
the said Act, who shall exercise the powers conferred and
perform the duties imposed on the Estate Officer by or
under the said Act, within the limi{s of her jurisdiction in
respect of the Public Premises specified in Col. 2 of the
Table below :— )

TABLE
Name & Designation Public Premises
of the Officer
1 2

Dr. (Smt.) ShashiKhare, All offices and residential
Consultant (Micro), units and ather structures in
National Institute of the NICD Campus at 22-Sham
Communicable Diseases, -Nath Marg, Delhi-1 10054
Delhi -

- [F.No. A-60011/17/2003-PH(CDLYPH]
K.V.S.RAOQ, Under Secy.

T feee, 27 3, 2004°

T, 3N, 1138, —TE W I AW, 1973 F AT
) ¥ g (9) F s ¥, g TER WEN
e S WA B g abr @ R, fem R
<o S ¥ YA 3 i, s, i e ey,
TR TR ¥ T T Ao Wikt % w9 F FEE
ErGik g :

[ . 11(3)/18/2001- o s T T

g, e
MINISTRY OF FOOD PROCESSING INDUSTRIES
New Delhi. the 27th April, 2004

S.0. 1138.—In pursuance of clause (f) of Paragraph
5 of the Meat Food Praducts Order, 1973, the Central
Government hereby appoints Shri ANNP, Sinha, Joint
Secretary in the Ministry of Food Processing Industries,
as the Licensing Authority for purposes of the said Order
vice Shri P.K. Agarwal, Agricultural Marketinig Adviser to
the Govemment of India. : '

‘[F. No. 11(3/18/2001-M&MP Desk]

1.P. SHUKLA, Director

P PRI
X ,'“‘r‘.

( =t )
T¢ fawelt, 26 i, 2004
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FLAM, 68(37) ARG 23 FAd, 2003 R WHHd Y MY
O : :

P

MINISTRY OF COMMERCE AND INDUSTRY
(Depaftment of Commerce)
New Delhi, the 26th April, 2004

S.0 . 1139.—In exercise of the powers conferred by
Section 17 of the Export (Quality Control and Inspection)
Act, 1963 (22 of 1963), the Central Government hereby
makes the following rules to amend the Export of Basmati
Rice (Quality Control and Inspection) Rules, 2003,
namely :— '

1. 1) These rules may be called the Export of Basmati

" Rice (Quality Gontrol and Inspection) Amendment Rules,

2004.

(2) They shall come into the force on the date of
their publication in the Official Gazette. ’

2. In the Export of Basmati Rice (Quality Control
and Inspection) Rules, 2003, in rule 8, sub-rule (¢) shall be
omitted. o '

{F.No. 6/2/2000-E1&.EP)
RAJ SINGH, Director

; Noté_:—The principal rules were published in the
Gazette of India Extraordinary, vide S.0. 68(E) dated the

' 23rd Jatwsary, 2003,
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() (2). - (3)
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R oY (AHa GEeR) A vENs . 9vdig  fea e (sfven) fafRs S el ¥ T ok o
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' - [HETE-11011/1/101-3.. ]

MINISTRY OF PETROLEUM AND NATURAL GAS
' New Dethi,. the 7th May, 2004

S.0. 1140.—In exercise of the powers conferred by Section 3 of the Public Premises (Eviction of Unauthorised
Occupants) Act, 1971 (40 of 1971), the Central Government hereby appoints the officers mentioned in column (2) of the
Table below, being the officers equivalent to the rank of a Gazetted Officer of the Government, to be estate officers for the
purpose of the said Act, who shall exercise the power conferred, and perform the duties imposed, on the estate officers by
or under the said Act, within the local limits of their respective jurisdiction, in respect of thé public premises specified in the
corresponding entry in column (3) of the said Table :— :

TABLE
Sl Designation of the Officer Categories of public premises and local limits of jurisdiction
No. '
1 2 3

1. ChiefManager (Human Resource) or
Senior Manager (Human Resource) or

-Manager (Human Resource),
GAIL (India) Limited,
Kolkata (West Bengal).

2. ChiefManager (Human Resource) or
Senior Manager (Human Resource)or

. Leased and company owned premises for residential, office purpose,

besides townships, in various work centres and other Gas Pipeline
or Processing Installations of GAIL (India) Limited in Assam, Bihar,
Orissa, Tripura and West Bengal.

Leased and company owned premises for residential/office purpose,
besides townships, in various work centres and other Gas Pipeline

 Manager (Human Resource), or Processing Installations of Liquefied Petroleum Gas Pipeline
GAIL (India) Limited, Installations of GAIL (India) Limited in Andhrd Pradesh, Kamatka,
Rajahmundry (Andhra Pradesh). Kerala, Pondicherry and Tamil Nadu.

3 Senior Manager (Human Resource) or
Manager (Human Resource) or
Deputy Manager (Human Resource),

GAIL (India) Limited,
Mumbai (Maharashtra).

4. Senior Manager (Human Resource) or
' Manager (Human Resource) or
Deputy Manager {Human Resource),

GAIL (India) Limited,
 Vadodara(Gujarat).

5. Senior Manager (Human Resource) or
- Manger (Human Resource) or
Deputy Manager (Human Resource),

GAIL (India) Limited,
Vijaipur (Madhya Pradesh)

Leased and company owned premises for re51dent1al office purpose,
besides townships, in various work centres and other Gas Pipeline
or Processing Installations of GAIL (India) Limited in Maharashtra.

Leased and company owned premises for residential, office purpose,
besides townships, in various work centres and other Gas Pipeline
or Processing Installations, Liquefied Petroleum Gas Pipeline
Installations of GAIL (India) i ~:Gujrat: |

Leased and company owned premises for residential, office purpose,
besides townships, in various work centres and other Gas Pipeline
or Processing Installations of GAIL (India) Limited in Madhya Pradesh.

-
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2

3

Senior Manager (Human Resource) or -
Deputy Manager (Human Resource),”
Manger (Human Resource) or

GAIL (India) Limited,

Jaipur (Rajasthan).

Senior Manager (Human Resource) or
Manger (Human Resource)or .
Deputy Manager (Human Resource),
GAIL {India) Limited,

Pata (Uttar Pradesh).

Chief Manager (Human Resource) or
Manager (Human Resource),

Senior Manager (Human Resource),
GAIL (India) Limited,

New Delhi (National Capital Territory
of Deihi). '

Leased and company owned premises for residential, office purbose, :
besides townships, in various work centres and other Gas Pipeline
Installations, Liquefied Petroleum Gas Pipeline Installations of

GAIL (India) Limited in Rajasthan and Haryana.

Leased and company owned premises for residential, office purpose,

besides townships, in various work centres and other Gas Pipeline
or Processing Installations, Liquefied Petroleum Gas Pipeline
Instaliations of GAIL (India) Limited, in (Uttar Pradesh)

Leased and company owned premises for residential, office purpose,
besides townships, in various work centres and other Gas Pipeline
or Processing Installations, Liquefied Petroleum Gas Pipeline
Installations of ~GAIL (india) Limited, in National
Capital Territory of Delhi, National Capital Region of Delhi, Punjab
and Chandigarh.

This is in supersession of earlier Notification S.0. 11 10 dated 18th May, 2001.

[No.L-11011/1/101-GP]
SWAMI SINGH, Director
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MINISTRY OF LABOUR
New Delhi, the22nd April, 2004
S.0. 1141.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award ( Ref. No. 119/
93) of the Central Government Industrial Tribunal/l.abour
Coyrt, [I' Dhanbad now as shown in the arinexure, in the
Industrial Dispute between the employers in relation to the
management of BCCL and their workman, which was
received by the Central Gow~esgaton [9-04-2004.
[No“L-20012/304/92-1R (C-1)}
S.S.GUPTA, Under Secy.
ANNEXURE
BEFORE, THECENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL(NO.2) AT DHANBAD

PRESENT:
SHR!B. BISWAS, PRESIDING OFFICER

PARTIES

In the matter of an Industrial Dispute under
Section 10 (1) (d) of the LD. Act., 1947. '
Reference No. 1190 1993

: Employérs in relation. to the

management of Kharkhari Colliery

. of M/s. B.C.C.L and their workman.
- APPEARANCES:

On benaif of the workman : Mr. D. Mukherjee, Advocate.
On behalf of the employers : Mr. D.K. Verma, Advocate.

State ; Jharkhand Industry : Coal
Dated, Dhanbad, the 24th March, 2004.
7 AWARD
The Govt. of India, Ministry of Labour, in exercise of
the power conferred on them under Section 10(1 Y(d)ofthe
LD. Act., 1947 has referred the following dispute to this
Tribunal for adjudication vide their ‘Order No.
L-20012(304)/92-1.R. (Coal-I), dated, the | 6th August, 1993.
SCHEDULE
“Whether the action of the General Manager,
Govindpur Area of M/s. B.C.C.L., P.O. Sonardih,
Distt. Dhanbad in denying placement in Badli Miner/
Loader to S/Shri Basrat Khan and 36 others in the list
attached is justified? 1f not, to what relief are the
" concerned workman entitled?”
2. The case of the concerned workman according to
the written statement submitted by the sponsoring Union
on their behalf in brief js as follows:— .

e e e A e e £ o i
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The sponsoring Union submitted that the concerned
workman were engaged by the erstwhile owner of
Kharkharee Colliery as stone cutter in the underground.
They submitted that these workman used to perform their
duties of stone cutting which was permanent in nature and
also within the prohibited category of job under direct
control and supervision of the management. They
submitted that all the implements for execution of the job
were being supplied by the management. They submitted
that these workman till 1978 continuously worked directly
under the management and their names were duly recorded
in the Form B Register of the management but the
management without showing any reason and also without
complying in mandatory provision of law illegally and
arbitrarily stopped them from work. They alleged that in
the year 1982 one of the workman viz. Naru Bairi who was
also working with them was taken on the rol! ofthe company
as Badli Miner/Loader. Accordingly, the concerned
workmen submitted representation to the management for
their employment atleast as Badli Miner/loader through
R.C.M.S and that time after ascertaining the facts of
employment of Naru Bairi assured them for favourable
decision but did nothing subsequently. As a resuit, the
sponsoiing union raised an Industrial Dispute before the
ALC (C) Dhanbad for conciliation and in course of hearing
management submitted comments stating that no employer-
employee relationship was existed in between them on the
ground that the concerned workmen were stopped from
duty in the month of April, 1972 i.e. prior to the date of
nrationalisation though they categorically denying this fact
submitted that actually they were stopped from work in the
year 1978. As the conciliation matter failed the present
reference has come into existence for adjudication.

Accordingly the sponsoring Umion on behalf of the
concern=? workmen submitted prayer to pass award
directing tlte management to reinstate the concerned
workmen in service with retrospective effectand also with
full back wages along with consequential relief.

3. Management on the contrary after filing written
statement-cum-rejoinder have denied all the claims and
allegations which the sponsoring Union asserted in the
written statement on behalf of the concerned workmen.
They submitted that Sri Doula Mia, Zonal Secretary,
Bhagmara Zone of the Union named Bihar Colliery
Mazdoor Sabha made a complaint dt. 24-8-92 to the ALC(C),
Dhanbad to the effect that the concerned workmen were
the workmen of Kharkharee Colliery and they were stopped
from their duties by the management in the year 1973. In
the said Complaint he made an allegation to the effect that
the concemed workmen started working as casual stone
cutters at Kharkharee Colliery with effect from 1-5-
they continued to work there till 1978. They disclosed that
on perusal of a copy of the aforesaid complaint forwarded
by ALC(C), Dhanbad, they examined the Form B Register

1451 Gliod—2

of Kharkharee Colliery of pre-nationalisation period and
observed that these persons viz. Basrat Khan (S1. Ne. 1),
Sk. Kurban Khan (S1. No. 29) and Bano Dhibar (S1. No. 22)
had worked as contractors workers at Kharkharee Colliery
and they were discontinued from 24-4-72 and were no
longer on the roll of the colliery on and from 1-5-72. They
submitted that the said three persons were contractors
workers and their services stood terminated as soon as the
contract was over at Kharkharee Colliery. They disclosed
that the rest of the persons named in the list enclosed with.
the complaint petition of the Union were not in the
employmeiii o7 Kharkharee colliery in any capacity over
and under the period of private management prior to
1-5-72. No letter dt. 27-12-73 could be traced to indicate
that the concerned persons demanded work from the
management of Kharkharee Colliery. They submitted that
all workmen employed as casual workers during the period
from 74-78 were provided with identity cards of special
type meant for casual workers. Accordingly they submitted
that if any of the concerned workman had ever worked as
casual stone cutter, he should have been provided with
identity card, his name should have been entered in the
Form B Register and also he should have been provided
with bonus cerd. He also would be the member of CM.P.F,
They disclosed that sponsoring Union failed to produce
any such document to show that any of the concerned
workmen had ever worked at Kharkharee Colliety during
the period from 1-3-73 to 1978, in pursuance to their alleged
representation dt. 27-12-78. They submitted thatthe claim
of the sponsoring Union is absolutely fake and motivated

. and for which they are not entitled to get any relief in view

of their prayer.
4. POINTS TO BE DECIDED

“Whether the action of the General Manager,
Govindpur Area of M/s. B.C.C.L, P.O. Sonardih,
Dist. Dhanbad in denying placement in Badli Miner/
Loader to Shri Basrat Khar: and 36 others in the list
attached is justified? If not. tc what relief are thc
concerned workmen entitied?”

". 5. FINDING WITH REASONS

It transpires from the record that botk the
management and the sponsoring Unics have examined two

‘witnesses each with a view to substantiate their ciaim and

counter claim.

WW-1 who is one of the concerned workman anu
who deposed for self and also on behalf of other concerned
workmen during evidence disclosed that they started
working as stone cutter in the underground of Kharkharee
Colliery since 1972, He disclosed that before resuming
duties every day they used to collect instruinents from the
godown and cap lamp from the cap lamp stores and there
after they would report underground manager/overman for
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duty. He further disclosed that before starting their duties
they used to note their attendance to the attendance keeper.
te submitted that the nature of job which they used to
perform was continuous in nature and they worked under
the management for more than 240 days in each year till
they were stopped from work by the management.
He alleged that during the period from 1973 to 1976 the
management though appointed some workmen as badli
miner/loader they did not consider their claim.

During his evidence this witness has failed to
produce his appointment letter or identity card issued by
the management to establish his claim that he and other
workmen worked at Kharkharee Colliery as stone cutter
directly being engaged by the management. WW-2 during
his evidence disclosed that he being Zonai Secretary, Bihar
Colliery Mazdoor Sabha raised the industrial disputes for
the concerned workmen and he signed all papers being
the Zonal Secretary of their Union. During his evidence
he disclosed further that the concerned workman being
the stone cutters of Kharkharee Colliery worked their from
1972 to 1978 continuously. During his evidence zerox capies
of Form *C’ register wherein the concerned workmen noted
their attendance were marked as Ext. W-2 to Ext. W-2/37.
The page marked as Ext. W-2 shows noting to the effect
“*Attendance Register from 21-12-77 to 16-6-78"’. The
attendance sheet marked as Ext. W-2/1 has disclosed the
names of seven workmen but does not disclose for which
period this attendance sheet was prepared. The attendance
sheet marked as Ext. W-2/2 is for the period from 17-1-78t0
23-1-78 for 23 workmen. The attendance sheet marked as
IExt, W-2/3 is for the period from 24-1-78 to 30-1-78 also for
23 workmen. Attendance sheet marked as Ext. W-2/4 is in
respect of 21 workmen for the period from 14-2-78 to 20-2-
78. The attendance sheet marked as Ext. W.2/5 shows

attendance of 17 workmen but it cannot be ascertained for

which period they worked. The attendance sheet marked
as Ext. W2/6 shows attendance of 16 workers for the period
trom 28-2-78 to 6-3-78. The attendance sheet marked as
Ext.W-2/7 shows attendance of 23 workmen for the period
from 7-3-78 to 13-3-78. The attendance sheet marked as Ext.
W-2/8 shows attendance of 19 workmen for the period
from 29-4-78 to 5-5-78. The attendance sheet marked as Ext.
W-2/9 shows attendance of 23 workmen for the period
from 29-4-78 to 5-5-78. The attendence sheets marked as
Ext. W-2/10to W-2/12 shows attendance of 61 workmen
for the period from 6-5-78 to 12-5-78. The attendance sheet
marked as Ext. W-2/13 to Ext. W-2/16 shows attendance of
93 workmen for the period from 3-5-78 to 19-5-78. The
attendance sheet marked as Ext. W-2/22 to Ext. W-2/26
shows attendance of’ 116 workmen. The attendance sheet
marked as Ext. W-2/27 to Ext. W-2/31 shows attendance of
L 15 workmen for the period from 3-6-78 to 9-6-78. The
attendance sheet marked as Ext. W-2/32 to Ext. W-2/37
shows attendance of 138 workmen for the period from
[0-6-78 to 16-6-78. Accordingly it is clear that the

P

sponsoring Union submitted attendance sheet for different
workmen to different in numbers for the period from
17-1-78 to 16-6-78 only and not for the entire period from
1-5-72. From these attendance sheet only for the period of
six months there is no scope to draw any conctusion that
these attendance sheet belonged at Kharkharee Colliery
and the same were maintained by the management as per
From C register as it does not bear any office seal or
signature of any official of the management. The concerned
dispute is in respect of 37 workmen but these attendance
sheets shows attendance of workmen in different numbers
on different dates and moreover it shows further that the
workmen who signed these attendance sheet had worked
for a limited period. As such credibility of these attendance
sheet relating to attendance of the concerned workmen
has come to a question. It is the specific claim of WW-|

that since 1972 till they were stopped from in thgyear 1978

they worked under the management as stone cutter in the
underground for more than 240 days in each year. Excepting
these attendance sheet the sponsoring Union in course of
hearing have failed to produce any cogent document which
can be relied on in support of their claim.

On the contrary from the evidence of MW-1 and
MW-2 it is evidence that they never prepared any claim
for bonus of the concerned workmen during the period in
question though during that relevant period they worked

" as bonus clerk and bill cierk. MW-1 during his evidence

relying on the bonus register for the year 1974 submitted
that the names of the concerned workmen were not
recorded in the said register to show that they received-
any bonus during that year.

it is the specific claim of the management that they
provided identity card to all casual workmen employed
during the period from 1974-78 not only but also their names
were recorded in the From B Register. Thase workmen also
were provided with bonus card and also they were
considered as memebrs of C.M.P.F. Considering the
evidence of WW-1, WW-2 and also considering the facts
disclosed in the written statement it transpires that since
1972 the concemed workmen started warking at Kharkharee
colliery in the underground as stone cutter and in that
capacity they worked continuously tit! 1978, WW-1 further
disclosed that they used to receive their wages from the
cash office. It is not the case of the sponsoring Union that
the concemed workmen started working in the said celliery
as stone cutter which is prohibited degree of job being
engaged by any contractor. It is also not the case of the
sponsoring Union that the said contractor under whom
the concerned workmen started working was a camouflage
one. Accordingly, there is no scepe to consider if the job
of stone cutting performed by the concemned workmen
through contractor was a prohibited job as per Sec. 10 of
Contract Labour {Regulation and Abolition) Act. 1t is really
astonishing to note that inspite of working under the
management from 1972 to 1978 continuously and inspite of
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receiving wages from the office of thé management the
sponsoring Union have failed to produce a single scrap of
paper to substantiate their claim. It is the procedure that
copy of wagesheet is handed over to each workman at the
time of payment of wages. Therefore, their wagesheels
could have been considered as vital proof to show that
being engaged directly by the management they worked
for such long period in the underground as stone cutter.

It is the claim of the sponsoring Union that in the
year 1978 R.C.M.S. Union submitted representation to the
management for regularisation of the concerned workmen
as they performed prohibited category of job. It has been
further submitted that when management did not accede
to the claim of R.C.M.S. Union an Industrial dispute was
raised before the ALC (C), Dhanbad for conciliation. On
the contrary it transpires from the written statement
submitted by the management that Doula Mia, Zonal
Secretary, Bhagmara Zone made a complaint dt.
24-8-92 to ALC (C), Dhanbad to the effect that management
stopped work of the concerned workmen in the year 1973.
After receiving notice from ALC (C), Dhanbad they
enquired into the matter and found that three workmen viz.
Basrat Khan (SI. No. 1), Bano Dhibar (Sl. No. 22) and Sheikh
Kurban Khan (S1. No. 29) worked under the contractor at
Kharkharee Colliery during its erstwhile owner butas they
discontinued from 24-4-72 they were no longer onthe roll
of the colliery. They categorically denied the fact that
those three workmen performed the job of stone cutting
under the contractor. As it is not the case of the sponsoring
union that the concerned workmen were engaged by the
contractor to perform prohibited category of job also as it
is not their case that the said contractor was a camouflage
one there is na scope to consider this aspect in the matter
of the claim of the sponsoring Union.

It is admitted fact of the present sponsoring union
that R.C.M.S. Union submitted representation to the
management to consider the claim of the concerned
workmen. It is seen that subsequently R.C.M.S. as did not
persue the matter the present sponsoring union came
forward in the year 1992 and lodged complaint against the
management before ALC(C) as they stopped work of the
concerned workmen illegally from 1978. Therefore, it is clear
that after a lapse of about fourteen years Doula Mia, Zonal
Secretary, Bihar Colliery Mazdoor Sabha raised an Industrial
dispute but has failed to assign any reason why such
abnormal delay was made in raising such dispute and
inspite of this fact ALC(C) issued notice to the management
for hearing on conciliation proceeding. The management
as categorically-denied the claim of the sponsoring Union
the said Conciliation proceeding did not yield any fruitful
result.

If the principle of the evidence act is taken into
consideration in such position onus absolutely shifts on

the sponsoring Union to establish that the concerned
workmen being stone cutter worked continrously under
the management for long six years. Inspite of careful

-consideration of the evidence of the sponsoring union |

find no hestitation to say that they have frustrated this
Tribunal in support of their claim by adducing substantial
evidence to corroborate the facts disclosed in their
pleadings.

Though the sponsoring union have failed to produce
any cogent evidence with a view to substantiate their claim
learned Advocate on their behalf relying on the following
decision submitted that the management illegally and
arbitrarily stopped the concerned workmen = from the
service. ;

6. In course of hearing Ld. Advocate for the

“sponsoring Union referred to decisions reported in 1999(2)

LLN 612(SC), 1985 Supreme Court Cases (L&S)975, 1996-
(11) 435 (SC), S.C.L.J. Vol.15 P.112 (SC), SCLJ Vol. (VI)
P.3867(5C), S.C.L.J. Vol N1 SC-P.1557, 1997 LLR 288 (SC)
199511 CRL 194, 1987 Lab I.C. P. 619(SC), FLR- 1990 (60) P-
20(SC) in support of their claim.

7. In the decision reported in 1999(2) LLN 612 in
connection with Haryana State Electricity Board their
Lordship of the Hon’ble Apex Court in para 13 obscrved to
the effect that ““there is however, a total unaniminity of
judicial pronouncement to the effect that in the event, the
Contract Labour is employed in an establishment for
seasonal workings, question of abolition would not arise
but in the event of the same being of perenmial in nature,
that is to say, in the event of the engagement of Labour
force through in termediary which is otherwise in the
ordinary course of events and involve eontinuity in the
work, the legislature is candid enough to record its abolition
since involvement of contractor may have its serious evil
of labour exploitation and thus he ought to go out of scene
bringing together the principal employer and the contract
labourers rendering the employment as direct and
resultantly a direct employee.”’ In arriving into this
conclusion their Lordship referred to the decision of Air
India Statutory Corporation Vs. United Labour Union
{1993(1)LLN75].

14, Again the decision reported in 1985 Supreme
Court cases (L&S) 975 in connection with Reserve Bank of
India and others Their Lordships of the Hon’ble Apex Court
observed that striking out the names of workmen from rolls

" amounts to retrenchment covered by Sec. 25F of the L.D.

Act if it is found that the workmen actually worked for a
continuous period of more than 240 days in a year including
Sundays and other paid holidays.

15. In the decision reported in 1996 I1-LLJ P. 435(8C)
in connectiorn with the Employees State Insurance
Corporation, Hyderabad Vs. M/s. Rajakamal Transport,
& Anr. Their Lordships of the Hon’ble Apex Cournt
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observed to the effect. ‘It is seen that the Insurance
Court after elaborate consideration found as a fact, the
appellants have the control over loading and unloading
of the goods entrusted to the appellants. The appellants
regular business is transportation of goods entrusted to
as carrier. When the goods are brought to the warehouse
of the appeliants, necessarily the appellants have to get
the goods loaded or unloaded through the Hemalis and
they control the activities of loading and unloading. Itis
true as found by the Insurance Court that instead of
appellants directly paying the charges from their pocket,
they collect as a part of the consideration for
transportation of the goods from the customets any pay
the amount to the Hemalis. The test of payment of salary
or wages in the facts of this case is not refevant
consideration. What is important is that they work in
connection with the work of the establishment. The loading
and unloading of the work is done at their directions and
control.”” While in the decision reportedin S.C.L.J. Voi. 15
P-112 (SC) in connection with the case of Hussainbhai,
Calicut Vs. The Lath Factory Thezhil, Ali, Union
Kozhikode and others Their Lordships observed *‘The
true test may, with brevity, be indicated once again. Where
a worker or group of werkers labours to produce goods
r services and these goods or services are for the
business of ariother, that other is, in fact, the employer.
He has economic control over the workers subsistence,
skill and continued empioyment. If he for any reason
chokes of the worker is virtuatly laid off. The presence of
intermediate contractors with whom alene the workers
have immediate or direct relationship ex-centract is of
consequence when, on lifting the veil or looking at the
conspectus of factors governing employment, discern
the naked truth, though drapped in different perfect paper
arrangement, that the real is the management not the
intermediate contractor, Myriad devices, half hidden
unfold after fold of legal forum depending on the degree
of concealment needed, the type of industry, the local
conditions and the like may be restored to when labour
legistation casts welfare obligation on the real employer,
based on Articles 38, 39, 42, 43 and 43-A of the
Constitution. The Court must be astute to aveid the
mischief and achizve the purpose of the land and not te
misled by the maya of legal appearances.

If the livelehood of the workmen substantially
depends on labour rendered to produce goods and services
for the benefit and satisfaction of an enterprise, the absence
of direct relationship or the presence of dubious
intermediaries or the make believe trapping of detachment
from the management cannot snap the real life bond.
The story may vary but the noference defines ingenuinity.
The liability cannot be shaken off.

Again in the decision reported in LLI Vot. 11 1964
P-633 (SC) in D.C. Dewan Mohidaan Sahib and sons and

another Vs. United Bidi Workers Union, Salem and another
Their Lordship of the Hon’ble Apex Court observed to
the effect ; “‘On areview of entire evidence in the instant
case the Industrial Tribunal found that the system of bidi
manufacture through the so called intermediaries (styled
as contractors) was a mere camouflage devised by the
bidi manufacture. The Industrial Tribunal also found that
the so called contractors were indigent pervons and served
no particular duties and discharged no special functions.
Raw materials were furnished by the manufacturers to be
manufactured into finished prodx:st by the workmen and
the contractors had no other functions except to the raw
materials to the workmen and gather the manufactured
materials. It, therefore, hold were not independent
contractors and were mere employees or were functioning
as branch managers of various factories, their
remuneration being dependent upon the work turned out.
Hence it held that the bidi roliers were the employees of
the bidi manufacturers and not of the socalled independent
contracters. The Writ petition preferred by the employer
to get the award quashed was however allowed but in the
Writ appeal preferred by the concerned workmen the
conclusions of the industrial Tribunal were upheld.’’

Further in the decision reported in 1997 LLR 288 (SC)
arising out of Air India Statutery Corporation V. United
Labour Union and others Their Lordships of the Hon’ble
Apex Court observed “when the contract labour system is
abolished by necessary implication, the principal employer
is under obligation to absorb the contract labours. The
linkage between the contractor and the employee stood
snapped and direct relationship stood restored between the
principal employer and the contract labour as its
employees. Considered from perspective all the workmen
in the respective services working on contract labour are
required to be absorbed in the establishment of the
Principal employer.”

In the decision reported in 1995 Il CLR 194 (SC)in
Parimal Ch. Laha and Ors. Vs. Life Insurance Corporation
of India and Ors. Their Lordships of the Hon’ble Apex
Court observed “that the canteen workers are in fact the
employees of the respondent corporation and they are
entitled to minimum of the salary paid to Class IV employees
of the Corporation,”’

in Catering cleaners of South Eastern Raitway
Vs. Union of India reported in 1987 Lab L.C. 619 Their

‘Lordships of the Hon’bie Apex Court observed that “on

the facts and the report of the Parliamentary Committee
of petitions on the question of employing catering cleaners

on contract labour system that the work of cleaii.g

catering establishment and Pantry car is necessary and
incidental to the Industry or business of the Southern
Railway and so requirement (a) of Sec. 10(2) is satisfied,
that it is of perennial nature and so requirement (b) is
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satisfied that the work is done through regular workmen
in most railways in the country and so requirement (c) is
satisfied and that the work requires the employment of
sufficient number of whoie time workmen and so
requirement (d) is 2iso satisfied. Thus all the relevant
factors mentioned in Sec, 10(2) appears to be satisfactorily
accounted for. In addition is the factor of profitability of
the catering establishment.”’

In Shankar Mukherjee & others Vs, Union of India
and others reported in FLR. 1990 (60) P. 20(SC) Their
Lordships of the Hon’ble Apex Court observed : “It is
surprising that more than forty years after the
independent, the practices of employing labour through
contractors by big companies inciuding public sector
companies is still being accepted as a normal feature of
labour employment. There is no security of service to
the workmen and their wages are for below than that of
the regular workmen of the company. This Court in
Standard Vacuum Refining Co. of India Ltd. v. its
workmen (1) and catering cleaners of Southern Railway
(2) has disapproved the system of contract labour holding
. it to be ‘archaie’, ‘Primitive” and of painful nature. The
system, which is nothing but an improved version of
bonded labour, is sought to the abolished by the Act.
The Act is an important piece of social legislation for the
welfare of labourers and has to be liberally construed.”

Learned Advocate for the workmen in course of
extending argument submitted that the alleged contractor
was a camouflage one and it was the management who
indisguise of the said camouflage contractor exploited
the services of the workmen for years together, Learned
Advocate submitted that the concerned workmen should
be considered as regular workmen of the management
and in support of this claim he relied on the decision
reported in $.C.L.J. Vol. VI P. 3867. In the said decision
arising of M/s. Basti Sugar Mills Ltd. and Ram Ujagar,
Their Lordships observed. “It was with a view to remove
the difficulty in the way of workmen employed by
contractors that the definition of employer has been
extended by sub-clause (iv)-ef Sec. 2 (j). The position
thus is (a) that the respondents are workmen within the
management of Sec. 2 (z), being persons employed in the
industry to do manual work for reward and (b) they were
employed by a contractor with whom the appellant
company had contracted in the course of conducting the
industry for the executions by the said contractor of the
work of removal of press mud which is ordinarily a part of
the Industry. It follows, therefore, from Sec. 2 (z) read
with sub clause (iv) of Sec. 2 (i) of the Act that they are

——— -

workmen of the appeHant company and the appellant
company is their employer.”

On the contrary learned Advocate for the
management relying on the decision of the Hon’ble Apex
Court reported in 2001 Lab 1.C. 3656 submitted that there
is also no scope for direct absorption of the concerned
workmen considering them as regular employees even if
it is held that they were camouflage contract labour. Their
Lordships of the Hon’ble Apex Court observed in the
decision referred to above that ‘‘Neither Section 10 of
the Contract Labour (Regulation and Abolition) Act or
any other provision in the Act, whether expressly or by
necessary implication, provides for antomatic absorption
of contract labour on issuing a notification by
appropriate Government under Sub-Sec. (i) of Section
10 prohibiting employment of contract labour, in any
process, operation or other works in any establishment.
consequently the principal employer cannot be required
to order absorption of the contract labour working in
the concerned establishment. Accordingly Their
Lordships of the Hon’ble Court overruled the judgement
of Air India’s case. Their Lordship in this judgement
further observed that on issuance of prohibition
notification under Sec. 10 (1) of the Contract Labour

~ (Regulation and Abolition) Act prohibiting employment

of contract labour or otherwise, in an industrial dispute
brought before it by any contract labour in regard to
conditions of service, the industrial adjudicator will have
to consider question whether the contractor has been
interposed either on the ground of having 'undertaken
to produce any given result for the establishment or for
supply of contract labour for work of the establishment
under a genuine contract or is a mere ruse/camouflage
to evade compliance of various beneficial legislations
50 as to deprive the workers of the benefit thereunder. if
the contract is found to be not genuine but a mere
camouflage the so-called contract labour will have to be
treated as employees of the principal employer who shali
be directed to regularise the services of the contract labour
in the concerned establishment subject to the condition as
may be specified by it for that purpose in the light of part-
6 of the judgement. Hon’ble Court in para-6 observed if the
contract is found o be genuine and prohibition netification
under Section 10(1) of the Contract Labour (Regulation
and Abolition) Act in respect of the concerned
establishment has been issued by the appropriate Gowt,
prohibiting employment of contract labour in any process,
operation or other work of any establishment and where
in such process operation or other work of the
establishment the principal employer intends to employ
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regular workmen he shall give preference to the erstwhile
contract labour, if otherwise found suitable andif necessary
by relaxing the conditions as to maximum age appropriating
taking into consideration the age of the workers at the time
of their initial employment by the contractor and also
relaxing the condition as to academic qualifications other
than technical qualification. '

Therefore, from the decision referred to above it is
clear that when there is prohibitory order U/S. 10(1) of the
Contract Labour (Regulation and Abolition) Act and
knowing fully aware of that order if the management
engages contract labour thereby it will net confer any right
to place claim for direct absorption of the contract labour
in the organisation but if it is established that the contractor
is a ruse/camouflage in that case the contract labours should
be considered as employees of the management though in

the matter of their absorption the guidelines given in para-

6 should be followed.

I have carefully perused all the decisions referred to
by the Ld. Advocate for the sponsoring Union as well as
Ld. Advocate for the management.

Considering my discussion above it is clear that as
the sponsoring Union did not make out any case against
the management U/s. 10 ofthe Contract Labour (Regulation
& Abolition) Act question of fixing any sort of liability on
the management does not arise to that effect. Application
of Sec. 25F of the Industrial Dispute Act only will come
into question if it is established with cogent evidence that
the concerned workmen were discharged/terminated by
the management without giving any notice or paying any
compensation. In the decisions reported in 2003 (96) FLR
492 Supreme Court Their Lordhships of the Hon’ble Apex
Court observed that onus absolutely rests on the workmen
to establish that they worked under the management for
more than 240 days in a year and inspite of rendering their
service for such period they were illegally stopped from
work by the management. The sponsoring Union inspite
of getting ample opportunity have lamentably failed to
establish that the concerned workmen worked under the
management in the underground as stone cutter from 1972
to 1978 continuously and for more than 240 days in each
year, Untill and unless this vital fact is established with
reasonable certainty there is least scope to arrive into any
such conclusion in support of their claim. I find no
hesitation to say that the sponsoring Union have
lamentably failed to establish such claim. Accordingly,
just on the basis of submission of the sponsoring Union 1
find no scope to draw any conclusion that the concemed

workmen as stone cutter worked under the management -

from 1972—78 and thereafter they were illegally stopped
from duty and for which they are not entitled to get any
relief. In view of their prayer.

In the result, the following Award is rendered . —

“The action of the General Manager, Govindpur Area
of M/s. B.C.C.L., P.O. Sonardih, Dt. Dhanbad in
denying placement in Badli Miner/Loader to S/Shri
Basarat Khan and 36 others in the list attached is -
justified. Consequently, the concerned workmen are
not entjtled to get any relief.”

B. BISWAS, Presiding Officer
List of Workers, Working as Stone Cutter
Working Loader.

1. Basarat Khan.

N~

Manau Baouri.
Nirodh Bauri.
Surya Baouri.
Sukant Baouri.
Maighu Rawani.
Biatu Rawani.

Dinu Rawani.

DR I AN U

Sukhdeo Rawani.
10, Sukh Lal Rawani.
11. Paltu Rawani
12. Haider Khan.
13.  Paltu Bauri.
14.  Sheikh Yusuf,
15. Sheikh Amin.
16. Wahid Khan.
17.  Sheikh Masluddin
18.  Sheikh Suleman.
19.  SheikhMianjan.
20. Jan Mohammad.
21.  Sheikh Sagir.
22.  Banu Dhibar.
23. Ishad Ansari.
24.  Sheikh Idris.
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25.  Sheikh Settar

26, Sultan Khaﬁ

27, Sheikh Hanif

28.  Sheikh Shoheil
29.  Sheikh Kurban
30. Sheikh Reiuf

31. K Chhote Kurban
32.  Sheikh Sultan

33. Ishak Khan
34, Sheikh Shahid
35, Sheikh Alam

36.  Sheikh Ramjan
37.  Bhuban Ranjan Chakraborty
T feeed, 22 %’_;004
w3 1142.— et oo stfufes, 1947

(1947 F1 14) & €10 17 F AT §, F519 WFR

HowmloHofete & yaudy F dag el ot 9%
FHFER & o9, ey ¥ e sheife faag § F<ig
WHR  siEifrs afawo 11, v & ver (H@ed 9o
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[€. TA-20012/460/97-3%.31. (§-1)]
TH.TH. T, 37 gfeg
New Delhi, the22nd April, 2004

85.0. 1142.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Centra!
Government hereby publishes the award ( Ref. No. 127/
2001) of the Central Government Industrial Tribunal-cum-
Labour Court, Il Dhanbad now as shown in the annexure,
inthe Industrial Dispute between the employers in relation
to the management of BCCL. and their workman, which was
received by the Central Government on 19-04-2004,

[No. L-20012/460/97-IR (C-1)]
S.S.GUPTA, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NQ.2) AT DHANBAD

PRESENT:
Shri B. Biswas, Presiding Officer

In the matter of an Industrial Dispute under Section
10 (1) (d) ofthe L.D. Act., 1947.

Reference No. 127 of 2001

PARTIES: : Employers in relation to the
management of Amlabad Colliery
of M/s. B.C.C.L and their workman.

APPEARANCES:

On benalf of the workman  : Mr. S. C. Gaur, Advocate.

On behalf of the employers : Mr. H. Nath, Advocate,

State : Jharkhand
Dated, Dhanbad, Fhe_ 15th March, 2004.

AWARD

Industry : Coal.

The Govt. of India, Ministry of Labour, in exercise of
the powers conferred on them under Section 10(1) (d) of
the L.D. Act., 1947 has referred the following dispute to this
Tribunal for adjudication vide their Order No.
L-20012/460/97(C-I), dated, the 27th April, 2001,

SCHEDULE

“KYA BHARAT COKING COAL LIMITED
AMLABAD COLLIERY KEY PRAVANDHTANTRA
DWARA SRIMATIMAJHIWAIN, T.R. MAZDOOR
KODINANK 1-7-96 SEY SEVANIVRITKIYA JANA
UCHIT HAl TATHA KYA NATIONAL COAL
WORKERS KOMAANG KIUNHE PUNAH SEVA
MEIN LIYA JAE, TATHA PUNAH AAYU
NIRDHARAN KE LIYE APEX CHIKITSA BOARD
BHEJA JAE IS SAMBANDH MEIN KYA NIRDESH
AAVASHYAKHAL?

2. The case of the concerned workman according to
the written statenient submitted by the sponsoring Union
on he behalf in brief is as follows:—

The sponsoring Union submitted that the concerned
workman got her employment by the erstwhile owner of
Amlabad Colliery in the year 1969. At the time of her entry
in the service her date of birth was recorded in the Form B
Register as 12-5-1948 on the basis of her School Leaving
Certificate. They submitted that as per date of birth recorded
in the Form B Register' her due date of retirement from
service was [1-5-98. But the management illegally and
arbitrarily superannuated her from service with effect from
1-7-96 on the basis of wrong recording of her age. They
submitted that before her superannuation from service in
the year 1995 she submitted representation annexing Xerox
copy of School Leaving Certificate with a request to correct
her date of birth according to date of birth recorded therein,
She further made request to refer her to Apex Medical Board
for determination of her age complying the provision as
laid down in Implementation Instruction No. 76 of 1988 -
formulated by J.B.C.C.I. They alleged that instead of
considering her prayer management superannuated her
from service, Accordingly, they raised an industrial dispute
before the ALC(C) for conciliation which ultimately resulted
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reference to this Tribunal for adjudication.

The sponsoring union in the circumstances
submitted their prayer to pass award directing the
management to reinstate the concerned workman to her
service accepting her date of birth recorded in the school
leaving certificate along with back wages and other
consequential relief.

3. Management on the contrary after filing written
statement-cum-rejoinder have denied all the claims and
allegations which the sponsoring Union asserted in the
written statement submitted on behalf of the concerned
workman.

Management submitted that the concerned workman
was appointed as Wagon Loader by the erstwhile owner
at Amiabad Colliery in the month of October, 1969, They
disclosed that at the time of her entry in the service her all
particulars including her date of birth as 1-7-36 were
recorded in the Form B Register. Acknowledging,
correctness of all entries in the Form B Register she put her
[..T.1 therein. They submitted that thereafter on
24-4-90 service excerpt was given to her wherein also the
same date of birth was recorded. The concerned workman
without raising any dispute relating to her date of birth
recorded therein returned back the said service excerpt to
the management putting her L.T.I. therein. They
categorically denied the fact about productionof School
[.caving Certificate wherein her correct date of birth was
recorded. Accordingly she was rightly superannuated from
her service relying on the date of birth recorded in the
Form B Register without violating the principle of natural
justice. In the circumstances, they submitted prayer to
pass award rejecting her claim of reinstatement in service
on the basis of date of birth recorded in the alleged School
[.eaving Certificate.

4. POINTS TO BE DECIDED

“KYA BHARAT COKING COAL LIMITED
AMLABAD COLLIERY KEY PRAVANDH-
TANTRA DWARA SHRIMATI MAJHIWAIN,
T.R. MAZDOOR KO DINANK 1-7-96 SEY SEVA
NIVRIT KIYA JANA UCHIT HAI TATHA KYA
NATIONAL COAL WORKERS KO MAANG KI
UNHE PUNAH SEVA MEIN LIYA JAE, TATHA
PUNAH AAYU NIRDHARAN KE LIYE APEX
CHIKITSA BOARD BHEJA JAE IS SAMBANDH
MEINKYA NIRDESH AAVASHYAK HAI?”

FINDING WITH REASONS

5. It transpires from the record that neither
concerned workman nor the management adduced any oral
evidence with a view to establish their respective claim.
However, management relied on the Form B Register and
service excerpt wherein date of birth of the concemned
workman had been recorded, in support of their claim.

Considering the facts disclosed in the pleadings of
both sides there is no dispute to hold that the concerned
workman got her appointment at Amlabad colliery in the
year 1969. The concerned workman as it appears from the
record was a wagon loader. It is the specific claim of the
sponsoring unicn that at the time of entry in the service
her date of birth in the Form B Register by the erstwhile
owner was recorded as 12-5-1948 relying on her School
Leaving Certificate. It is their contention that on the basis
of the said date of birth recorded in the Form B Register
due date of her superannuation was in the year 1998. They
disclosed that in the year 1995 concerned workman came
to know that relying on erroneous recording of her date of
birth she would be superannuated from her service in the
year 1996. Accordingly she submitted representation to
the management annexing her School leaving certificate
wherein her date of birth was recorded as 12-5-48 with a
prayer for rectification of her date of birth. She further
made an appeal before the management to send her before
Apex Medical Board for her medical examination as well as
for assessment of her age but management without
considering her prayer superannuated her frem her service
with effect from 1-7-96 illegally, arbitrarily and violating
the principle of natural justice.

Therefore according to the submission of the
sponsoring Union date of birth of the concerned workman
was recorded in the Form B Register as 12-5-48 relying
on School Leaving Certificate. Their further contention is
that in the year 1995 the concerned workman produced
her School Leaving Certificate to the management wherein
her date of birth was recorded as 12-5-48. But management

“did not consider necessary to pay any importance to the

same.

. On the contrary management relying on the Form B
Register submitted that date of birth of the concerned
workman was recorded as 33 years in the month of
October, 1936 and relying on that age her date of birth was
assessed as 1-7-36. They further submitted that in the year
1990 service excerpt was handed over to the concerned

workman wherein also the same date of birth was recorded.

The concerned workman after perusing the service excerpt

" returned back the same making her endorsement therein

without raising any dispute relating to her date of birth
recorded therein. 1 have carefully considered both the
documents i.e. copy of Form B Register and copy of service
excerpt which was handed over to the concemned workman.
From both the decuments of transpires that age of the
concerned workman was recorded as 33 years as on
October, 1969 i.e. on the date of her entry in the service.
No satisfactory explanation is forthcoming on the part of
the sponsoring Union why the concerned workman
remained silent inspite of getting her knowledge that wrong
date of birth was recorded in the service excerpt which was
handed over to her by the management. The concerned
workman relying on School Leaving Certificate submitted

[t
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that her date of birth was [2-5-48. Inspite of claiming so
the concerned workman in course of hearing did not

+ consider necessary to produce the same with a view to
justify his claim. The sponsoring Union alleged that when
such dispute came into existence there was scope of send
the concerned workman before Apex Medical Board for
assessment of her age complying the provision as laid
down in Implementation Instruction No. 76 of JB.C.C.L
I have carefully considered the said Implementation
Instruction No. 76 and considering the same [ have failed
to find out the basis of the submission of the sponsoring
union.

Initial onus absolutely rests on the sporsasiing
Union to establish with reasonable certainty that date of
birth of the concerned workman was 12-5-1948. ButI find
no hesitation to say that they have lamentably failed to
Jjustify their claim, It is to be borne into mind that Form B
Register is considered as Statutory Register under the
Mines Act and for which all entries therein carries legal
value until and unless it is established by the cogent
evidence that there was wrong entry either in respect of
date of birth or in respect of any other matter.

Crnsidering all materials on record 1 find scope to
say that the sponsoring Union have failed to establish that
date of birth of the concerned workman was wrongly
recorded in the Form B Register. Mere fact disclosed in
the written statement cannot be considered as substantive
piece of evidence unless the same is substantiated by cogent
evidence. In the circumstances, 1 find no scope to uphold
the contention of the sponsoring Union that the
management illegally, arbitrarily and violating the principle
of natural justice superannuated the concerned workman
from her service relying on her wrong date of birth. 1
therefore, hold in view of my discussion above that the
concerne workman is not entitled to get any relief.

In the result the fo!léwing Award is rendered :—

“BHARAT COKING COAL LIMITED KEY
PRAVANDHTANTRA KEY DWARA SHRIMAT!
MAJHIWAIN KODINANK [-7-96 SEY SEVANIVVRITI
KIYA JANA 1JCHIT HAI TATHA NATIONAL COAL
WORKERS Ki MANG KIUNHEY FIR SEVAMEY LIYA
JAYA EVAM AAYU NIRDHARAN KEY LIYE APEX
MEDICAL BOARD VEJA JANA UCHIT EVAM
NAYASANGATNAHI HAL?

B. BISWAS, Presiding Officer
w2 faeelt, 22 o189, 2004
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[H. GF-20012/547/2000-3TE. 3R, (¥-1)}]
TH.UE. W, 3T gieg

New Dell;i, the 22nd April, 2004

S.0. 1143.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award ( Ref. No. 123/
2001) of ihe Central Government Industrial Tribunal/Labour
Court [[, Dhanbad now as shown in the annexure, in the
Industrial Dispute between the employers in relation to the
management of TISCO and their workman, which was
received by the Central Government on 19-04-2004.

[No. L-20012/547/2000-IR.(C-1)]
S.S. GUPTA, Under Secy.

ANNEXURE

BEFORE THECENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL(NO. 2) AT DHANBAD

PRESENT:
Shri B. Biswas, Presiding Officer

In the matter of an Industrial Dispute under Section 10(1)
(d) of the L.D. Act., 1947, -

Reference No. 123 of 2001

PARTIES : Employers in relation to the
management of TISCO. Ltd. and
their workman.

APPEARANCES:

On behalf of the workman  : Mr. S, Singh, Advocate.

On behaif of the employers ‘Mr.D. K. Verma, Advocate,

Stéte : Jharkhand industry : Coal.

Dated, Dhanbad, the 15th March, 2004
AWARD

The Govt. of India, Ministry of Labeur, in exercise
of the powers conferred on them under Section [0(1) (d)
of the L.D. Act., 1947 has referred the following dispute -
this Tribunal for adjudication vide their Order
No. L-20012/547/2000(C-1}, dated, the 29th March, 2001.

SCHEDULE

“Whether the action of the Management of
M/s. TISCO Ltd. Jamadoba in not regularising Shri
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Ramdeo Prasad temporary worker is justified? If not,
to what relief is Ramdeo Singh entitled and from what
date?”

2. The case of the concerned workman according to
the written statement submitted by the sponsoring Union
on his behalf in brief is as follows :—

The sponsoring Union submitted that the concerned
workman got his appointment under the management at
Jamadoba on 6-5-92 on the service strength.of his father-
in-law Sri Karoo as Miner and issued Identity card, medical
card and also allotted C.M.P.F. number. They submitted
that at the time of giving employment management kept
him on temporary jobs against permanent vacancies and
assured him to make him permanent as soon as he completes
190 days attendance in the underground jobs. They

submitted that the concerned workman discharged his duty

as miner in the underground to the best of his ability and
also to the entire satisfaction of the management. They
further submitted that during the year 1993 and 1994 he
aave his attendance for 172 days and 227 days respectively
and accordingly he demanded for his regularisation in
the post of miner w.e.f.
did not pay any heed to his appeal. Accordingly he
raised an industrial dispute through the sponsoring
Union before the ALC(C) Dhanbad for concifiation which
ultimately resulted reference to this Tribunai for
adjudication.

Accordingly, the sponsoring Union on behalf of the
concerned workman submitted prayer for passing award
with direction to the management to regularise him as miner
from 1994 with back wages and other consequential relief.

3. Management on the contrary after filing written
statement-cum-rejoinder have denied all the claims and
allegations which the sponsoring Union asserted in the
written statement on behalf of the concerned workman.
They submitted that they maintain employees dependent
register in respect of the collieries and establishments to
facilitate the workmen to get the names of their dependents
enrolled after completion of 15 years of service for their
employment against future vacancies. Relying on the names
recorded in the employees dependent register they provide
employment to such dependents in the event of existence
of temporary vacancies for temporary duration according
to requirement. They disclosed that those temporary
workers do not have any right for permanent absorption
and whenever permanent vacancies exist the selection is
made for permamént absorption out of the temporary
employees according to seniority, suitability after
necessary medical examination and also on the basis of
observance of their performance during temporary
engagement. They further disclosed that no rule exists for
recularisation of temporary workers on the basts of number
ot days attendance put by them in calendar year or on the

1994 but the management

basis of number of years of service put by them. There is
also no settlement with the recognised Union or with any
union for regularisation of temporary worker and the
permanent workman aware fully are of the fact, that
temporary engagement of their dependents, are with a view
to offer them special privilege and no right existed for
demanding permanent employment for them. They
submitted that -for better production modern technology
has been introduced irt the mines and for which requirement
of manpower also has been reduced and as a result the
manpower has become surplus to requirement and resulting
decrease of job facility. To scope with such situation they
submitted that they have been compelled to introduce V.R.S.
to adjust the man power according to requirement and
according to availability -of vacancies. Accordingly, they
submitted that the scope for permanent absorption of
temporary workers gotreduced and for which the demand
raised by the temporary workers for their permanent
absorption could not be conceded to under ;he present
situation.

They submitted that the concerned workman was
provided temporary employment for the first time with
effect from 6-5-92 in the capacity of dependent son-in-
law of Sri Karoo and he was provided employment as the
when required against temporary vacancies created on
account of feave, sickness, temporary requirement or
additional requirement in the course of various mining
operations carried on in the mines and for which he does
not have any right to demand for his permanent absorption
under any provision of law and for which his demand is
liabie to be rejected.

4, POINTS TO BE DECIDED .

“Whether the action of the management of M/s.
TISCO Ltd. Jamadoba in not regularising Shri Ramdeo
Prasad temporary workers is justified? If not, to what relief
is Ramdeo Singh entitled and from what date?”

5. FINDING WITH REASONS

Considering record it transpires that both the
sponsoring Union as well as management in order to
substantiate their respective claim have examined on
witness each as WW-1 and MW-1. Considering the facts
disctosed in the pleadings of both sides and also
considering evidence of WW-1 and MW-1 1 find no
dispute to hold that the concerned workman got his
employment as per dependents quota maintained by the
management, “The concerned workman got his employment
on 6-5-1992 as miner under the management at Jamadoba
on the service strength of his father-in-taw Sri Karoo. It is

_ the contention of the concerned workman thai though the

management initially employed him as temporary miner
assured him to make permanent on putting his attendance
of 190 days in the mine. He submitted that during the year
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1993 and 1994 he put his attendance as miner in the mine
for 172 days and 227 days respectively. He disclosed that
in the year 1994 as he worked in the mines for 227 days as
per assurance given by the management he submitted
representation for his regularisation as miner but the
management arbitrarily refused his claim.

On the contrary management denying the claim of
the concerned workman submitted that there was no
question of giving any assurance to him at all on the
ground that in the capacity of dependent son-in-law of Sri
Karoo he was provided employment as and which required
basis against temporary vacancy created on account of
leave, sick, temporary réquirement or additional requirement
in various mining operations carried on the mines. They
disclosed that they maintain employees dependentregister
to facilitate the workman to get their dependents enrolled
after completion of 15 years of service for their employment
against future vacancies. They further disclosed that for
temporary workers they maintain a panel of workers and
they provide jobs temporarily out of temporary vacancies
if arises from the list of temporary workers systematically
so that all temporary workers get equal opportunity for
they temporary employment. MW-1 during his evidence
disclosed that the concerned workman is junior to many
other temporary workers and when for want of permanent
vacancy those senior temporary workers could not be
provided with permanent job there was no question at all
for this regularisation superseding his seniors. MW-1
during his evidence disclosed that due to introduction of
modem technology in the mines for better preduction since
1992/93 scope for wide employment has been squeezed
much and for which they have been compelled to launch
V.R. Scheme amongst the workmen. WW-1 ie, the
concerned workman during his evidence admitted the fact
of launching V .R. Scheme. Question of introduction of V.R.

" Scheme would not arise to shrink the employment strength
if there was no surplus workmen. As such if this fact is
taken into consideration there is scope to say that existence
of permanent vacancy in the mine have been decreased. It
is not the claim of the management that the temporary
workers are not at all entitled to get their regularization any
day. Their submission is that they prepare a list of temporary
workers taking their names from the employees dependent
register as per seniority and thereafter they provide
temporary employment to them time to time against leave
and sick vacancy of permanent workers and also if any
other occasion so arises. Thereafter on the basis of
performance of work as per seniority a panel is prepared
and they consider regularisation of the temporary workers
out of the said panel as per seniority as and when vacancy
arises. Management in course of evidence relying on the
seniority list of temporary workers submitted that the
position of the concerned werkman according to that list
(Ext. M-4) is 780, Disclosing this fact leamed Advocate for
the management during hearing submitted that if the claim

of the concerned workman for his regularisation is taken
into consideration in that case huge number of temporary
workers who are waiting for their regularisation will be
deprived from their legitimate claim of absorption against
permanent vacancy and if it is also happened not only
serious miscarriage of justice will be done against them but
also there will be serious resentment in the industry which
may create serious impact in the production: Apart from
this fact Learned Advocate for the management submitted
that maintenance of employees dependents register for
the benefit of the workmen will be totally infructuous.
Learned Advocate further submited that it is not the case.
of the concerned workman that either he has been stopped
or discharged from his work. He is still working under the
management and accordingly question of his reqularisation
complying the provision of Section 25F in the instant case
isnotat all applicable. Learned Advocates admitted that
after given temporary employment the concerned workman
was provided with Identity Card. His C.M.P.F, record has
been opened and he is getting other benefits also from the
management but by virtue of getting such benefits he is
not entitled to get his regularise action superseding all his
seniors and also viotating the service policy of the
management which is maintained for the temporary workers.

6.. Concerned workman during his evidence admitted
the fact of his employment as per dependents quota. He |
also admitted that like him many workmen also have not
their employment on temporary basis as per dependent
quota. He also admitted that the management maintains a
panel of temporary workers who have got their service on
dependent’s quota. He further admitted that his name also
has been included in the said panel alongwith other. He
again admitted that management not only provide jobs to
the temporary workers whenever any leave and:sick
vacancy arises but also always provided employment to
the temporary workers as per list systematically and
rationally.

Therefore, if the evidence of the cencerned workman
is taken into consideration a clear picture will come out
how jobs are provided to the temporary workers against
leave and sick vacancy as per seniority systematically and
rationaily from the list of panel maintained for the temporary
workers by the management. It has already been discussed
above how the management regularise a temporary worker
when any permanent vacancy arise. Accordingly learned
Advocate for the management in course of hearing
categorically denied the fact that at the time of employment
management gave any assurance to the concerned
workman for his absorption against permanent vacancy
after completing 190 days of work in the underground mine. -
Concerned workman in his written statement specifically
asserted that management assured him to absorb against
permanent vacancy after performing his duties in the
underground as miner for 190 days in a year. The
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- appointment letter of the concerned workman during
evidence of MW-1 was marked as Ext. M-2. On careful
consideration of this letter I have failed to find out anything
relying on which credibility of the submission of the
concerned workman could be found out..

In the circumstances onus absolutely rests on the
concerned workman to establish his claim but 1 find no
hesitation to say that the concerned workman has
Jamentably failed to substantiate his claim by adducing
cogent evidence. '

Considering all material facts on record itis clear that
management for the benefit and welfare of the workmen
introduced a scheme with a view to give opportunity to
their dependents for employment. It is clear that through
the said scheme management provided temporary
empioyment to many dependents of the workmen. It isnot
the claim of the management that those temporary workers
will never get the scope of their absorption against

permanen: vacarcy. Their specific contention is that’

whenever any permanent vacancy arises the same is filled
up from the panel as per seniority subject to fulfillment of
eligibility criteria. [t is seen that the name of the concerned
workman also has been empanelled and his position stands
at SI. No. 780. Therefore, question of his regularisaion
superseding his seniors definitely would be unbecoming
and if it is so done by way of passing award it will be
amounted not only to serious miscarriage of justice but
also it will create a serious impact amongst the workmen
who are senior to him and waiting for their regularisation.
(n view of the fact and circumstances discussed above I
lold that the concerned workman is not entitled to get any
retief In the result, the following Award is rendered :

“The action of the manageinent of M/s. TISCO Ltd.

Jamadoba in not regularising Shri Ramdeo Prasad,

Temporary worker is justified. Cansequently, the
concerned workman isnot entitied to get any relief.”

B. BISWAS, Presiding Officer
¢ fawett, 22 319, 2004
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New Delhi, the 22nd April, 2004

$.0. 1144.—In pursuance of Section 17 of the’

Industria} Disputes Act, 1947 (14 of 1947), the Central
Govemnment hereby publishes the award (Ref. N0.208/99)
of the Central Government Industrial Tribunal/Labour
Court 11 Dhanbad now as shown in the Annexure in the

Industrial Dispute between the emplayers in relation to
the management of BCC} and their workinan, which waz

received by the Central Government on 19-4-04.
[No. L-20012/539/98-IR (C-1)]
S.S. GUPTA, Under Secy.

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO.2) AT DHANBAD
In the matter of a reference U/s 10(1)(d}2A) of the
1.D. At
Reference No. 208 of 1999
PARTIES : Emiployers in relation to the management of
Kusunda Area of M/s. BCC Ltd.

AND
Their Workmen
PRESENT: Shri B. Biswas,
Presiding Officer
APPEARANCES:
For the Employers : None
Forthe Workmen : None

State : Jharkhand Industry : Coat.
Dated, the i 0th March, 2004
- AWARD . ‘

By Order No. L-20012/539/98-(C-) dated *nil’, the
Central Government in the Ministry of Labour has, in
exereise of the powers conferred by clause (d) of sub-’
section (1) and sub-section (2A) of Section 10 of the

tndustrial Disputes Act, 1947, referred the following dispute

for adjudication to this Tribunal :

‘g MoToToTEo FHTT & T T4 G T

S R JFA AT FNCWA IV F 3T 9.42%
Tt P 1 2 S e = & 1At A
s avifa fore e o o € 7w fe @ @ 7

3 Neither the concerned workman nor his
representative is found present. None appears for the
management. It appears from the record that since 1999
the instant case is pending for filing written statement by
the parties. Record shows that inspite of giving repeated
chance the parties have failed to submit any written
statement and killing time for dates together. As such at
this stage 1 do not find any sufficierit ground to adjourn
this case further for filing written statement. Considering
the conduct of the parties there is sufficient reason to
believe that they are not interested to proceed with hearing
of the case.

3. Accordingly, a “No Dispute Award’ is passed
presuming non-existence of the dispute between the
parties. )

B. BISWAS, Presiding Officer
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New Delhi, the 22nd April, 2004

$.0. 1145.—M pursuance of Segtion 17 of the
Industrial Disputes Act; 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No.258/99)
of the Ceniral Governmeni Industrial Tribunal/Labour
Court 11, Dhanbad now as shown in the Annexure in the
industrial Dispuie between the employers in relation to
the management of BCCL, and their workman, which was
received by the Central Government on 19-4-04.

[No. L-20012/467/98-IR (C-1)]
S.S. GUPTA, Under Secy.

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (No. 2) DHANBAD

In the maiter of a reference Under Sec. 1 O()(d)(2A) of
the Industrial Disputes Act, 1947.
REFERENCE NO. 258 OF 1999.

PARTIES: Employers in relation to the management of
Kustore Area of M/s. B.C.C. Lid.

AND
Their Workmen
PRESENT: SHRIB.BISWAS,

‘ Presiding Officer
APPEARANCES: _
For the Employers . Shri H. Nath, Advocate
For the Workman : Shrt H.P.Gond, Advocate

State : Jharkhand Industry : Coal.
Dated, the 29th March, 2004
AWARD

By Order No. L-20012/467/98-IR (C-1) dated 4-6- 1999
the Central Governmeni in the Ministry of Labour has, in
exercise of the powers conferred by clause (d) of sub-
section (1) and sub-section (2A) of Section [0 of the
Industrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunal :

“Whether the demand of thé union for the
employment of dependant of Smt. Talo Devi,

Ex-W/L who died in 1984, when her dependant son
was minor, is justified? If so, to what relief the
dependant son of deceased is entitled to 77

2. The case of the concerned petitioner act:ofding o

-the written statement subrhitted by him, in brief, is as

follows :

The petitioner submitted that his mother, Talo Devi,
was Wagon Loader at Rajapur O.C.P. under Kustore Area
No. VIII under M/S. B.C.C. Ltd. He disclosed that his
mother died on 26-3-84 as a result of road accident while
she was going to her duty. At the time of the said accident
and death of his mother, the concemed petitioner \p}as
dependant on her minor son. He submitted that after the
death of his mother a representation to the management
was submitted by him with a prayer for keeping reservation
of his service for future as he was minor at that time. After
attaining his majority being dependant son of his mother
i.e. Talo Devi he submiited a representation to the
managemeni for providing him employment as per
provision of NCWA-III and in support of his claim he
submitted relevant papers but the management instead of
considering his prayer refused to provide any employment
to him. Accordingly, be raised an industrial dispute through
the sponsoring union for conciliation which ultimately
resulted reference to this Tribunal for adjudication.

3. The management, on the contrary, after filing'
written statement-cum-rejoinder have denied all the claims
and allegations which the concemed petitioner asserted
in lis written statement. They submnitted that they had no
information about the death of Talo Devi due to road
accident. They disclosed that they came to know about
the death of Talo Devi in 1984 when a death certificate was
produced. They disclosed that after lapse of ten years the:
concemned petitioner S/o Smt. Talo Devi, submitted his
application for employment on 26-7-94 under Clause
9.4.2 of NCWA. They disclosed that such application of

“the petitioner was regretted by the management as it was

belated one and in absence of any provision as per NCWA
to consider the application of employment of the dependant
of Ex-Badli/Casual workman of the company. They
submitted that they did not commit any illegality or took
any arbitrary decision violating the principle of natural
justice in regretting the claim ofthe petitioner. Accordingly,
the management submitted their prayer to pass award
rejecting the claim of the concerned workman.
Points to be decided :

4. “Whether the demand of the union for the
employment of dependant of Smt. Talo Devi, Ex-W/L who
died in 1984, when her dependant son was minor, is
justified? If so, to what reliefthe dependant son of deceased
is entitled to?”

- Finding with reasons :
. 5. Ittranspires from the record that the petitioner in
order to substantiate his claim examined himself as
WW-1 while the management also in support of their claim
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examined one witness as MW-1. Considering the evidence
of WW-1 and also considering the evidence of MW-1]
I find no dispute to hold that Smt. Talo Devi, the mother of
the present petitioner got her appointment as Badii Wagon
Loader in Group-Iil at the basic ofRs. 16.36 per day with
effect from 11-2-1982. Her letter of appointment during
evidence of the concerned workman was marked as Ext.
W-1 and W-1/1. The appointment was on probation for
one year which according to terms of appointment letter

might be extended at the discretion of the management

subject to satisfaction performance report. As per ClL3of
the appointment letter service condition of Smt. Talo Devi
was to be governed as per recommendations of Coal Wage
Board for Coal Mining Industry and also by the Standing
Orders of the Company. It is the specific contention of the
workman that her mother met an accident on 26-3-84 while
she was going to her duty and as a result of the said
accident she succumbed to her injury on the same day.
He disclosed that on the date of death of his mother he
was minor and a boy of 10-12 years and was dependant on
his mother. He disclosed that after the death of his mother
he submitted a representation to the management for his
service in future on attaining his majority on compassionate
ground as per Clause 9.4.2 of NCWA. The management in
para 5 ofthe written statement admitted that they come to
know about the death of Smt. Talo Devi as Badli wagon
Loader on receipt of her death certificate in the year 1984.
It is the contention of the petitioner that he submitted
representation to the management alongwith death
certificate of his mother, Therefore, there is sufficient
scope to believe that the management was well aware
about the death of Smt. Talo Devi in the year 1984.

6. 1t is the contention of the concerned petitioner
that after attaining majority he submitted representation
to the manangement alongwith all papers on 26-7-94 with
a prayer for his employment on compassionate ground as
per Clause. 9.4.2 of NCWA. The said petition during his
evidence was marked as Ext. W-4. Tt is the allegation of
the petitioner that inspite of knowing all the facts the
management refused to provide him any employment
complying the provision as’laid down in Clause 9.4.2 of
NCWA. The regret letter during his evidence was marked
as Ext. M-2. The management by this letter being No. BCC/
KA/F/ROCP/S)95/601 dated 8/15-6-95 informed the’
petitioner that no employment could be provided to him
as there is no provisicn of the company to give employment
under Clause 9.4.2 in case of casual employee. The
management also intimated this fact to the United Coal
Workers Union vide letter dated 16/29-12-94 (Ext. M-3/1)

and also 1o A. L. C. (C) vide letter dated 15-9-88 (Ext. M-4)

in response to Industrial Dispute raised by this sponsoring
union. Therefore, according to submission of the
management the candidature of the concerned workman
could not be considered as per Clause 9.4.2 of NCWA as
the mother of the coricemed petitioner was not a permanent

workman under the management. As per regret letter
marked as Ext. M-2 there is sufficient scope to arrive to the
conclusion that delay of submitting application for
employment was not the ground for rejection of the prayer
of the concerned petitioner. It is the specific contention of
the management that provision of Clause 9.4.2 of NCWA
is only applicable to,permanent workersof the company.
Clause 9.4.2 of NCWA provides employment to one
dependant of the worker who dies while in service. This
clause is absolutely silent, if the workman should be a
permanent workman and in case of his death the eligibility
of his dependant only crops up for consideration of
employment by the management. According to Section
2(s) of the Industrial Disputes Act “workman™ means any
person (including an apprentice) employed in any industry
to do any manual, unskilled, skilled, technical, operational,
clerical or supervisory work for hire or reward, whether
the terms of employment by express or implied, and for the
purposes of any proceeding under this Act in relation to
an industrial dispute, includes any such person who has
been dismissed, discharged or retrenched in connection
with, or as a consequence of, that dispute, or whose
dismissal, discharge or retrenchment has led to that
dispute, but does not include any such person—

(i) who is subject to the Air Force Act, 1950 (45 of
1950), or the Army Act, 1950 (46 of 1950), or the
Navy Act, 1957 (62 of 1957); or

(i) who is employed in the police service or as an
officer or other employee of a prison; or

(i) who is employed mainly in a managerial or
administrative capacity, or

{iv) who, being employed in a supervisory capacity,
draws wages exceeding one thousand six hundred
rupees per mensem or exercises, either by the nature
of the duties attached to the office or by reason of
the powers vested in hit, functions mainly of a
managerial nature.

As per Certified Standing Orders “Workmen” have
been classified in six groups, namely, (a) Permanent,
(b) Probationer, (c) Temporary, (d) Badli or substitute,
() Casual, and (f) Apprentices. Smt. Talo Devi, mother of
the concerned petitioner got her appointment as Badli
Wagon Loader. Definition of Badli or Substitute has been

given in Clause 7.5 of the Certified Standing Orders as is

one who is employed in the post of a permanent workman
or a probationer who is temporarily absent from duties,
but he would cease to be badli on completion of a
continuous period of service of one year (190 days
attendances in the case of an undergorund workman and
240 days attendances in the case or any other workmen)
in the same posts or other post or posts in the same
category. According to appointment letter the concerned
workman started working under the management as Badli
Wagon Loader since 10-2-1982. Smt. Talo Devi, mother of
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the concerned petitioner died on 26-3-84 as a result of
road accident i.e. after completion of two years of service
she died. As per appointment letter said Tato Devi was in
probation for a period of one year subject to condition
that such probation period may be extended at the
discretion of the management (Ext. W-1/1). No incriminating
material is forthcoming on the part of the management in
course of hearing that probation period of Smt. Talo Devi
as Badli Wagon Loader was extended after completion of
one year of her service. Therefore, there is sufficient reason
to consider that Tato Devi got confirmed after completion
of her probation period of one year. Moreover, if Clause
7.5 of the Certified Standing Order is taken into
consideration in that case to the status of Badli workman
had been ceased after completion of 240 days attendance
given by Talo Devi during the period in question.
Therefore, if the condition laid down in the appointment
letter (Ext. W-1/1) and if Clause 7.5 of the Certified
Standing Order are taken into consideration there is
sufficient scope to draw conclusion that status of Badli
Wagon Loader of Talo Devi was ceased after completion
of statutory period of service. Accordingly in absence of
any cogent document on the part of the management |
find no scope to draw any adverse inference against Smt.
Talo Deviabout change of status of her designation. The
management regretted employment of the concerned
petitioner (Ext. M-2) taking the plea that Smt. Talo Devi
was a casual employee and for casual employee there was
no provision to place claim by ahy dependant for his
employment. Clause 7.6 of the Certified Standing Orders
has clearly interpreted who is a casual workman. According
to this clause a casual workman means a workman who
has been employed for work which is intermittent or
sporadic or of casual nature. The appaintment letter of
Talo Devi speaks clearly that she did not get her
appointment initially as casual worker but as badli wagon
loader. I have already discussed the status of Badli Wagon
Loader and therefore there is no scope of all to equate the
status of Badli Wagon Loader with that of the status of
casual worker. Standing absolutely on wrong footing the
management regretted to provide employment to the
cocerned petitioner which I consider is unjust, improper
and not in accordance with the principle of natural justice.
When Talo Devi was not at ali a casual worker the question
of refusal by the management to provide employment would
never arose as per Clause 9.4.2 of NCWA. Not only as per
service condition given in the appointment letter but also
if clause 7.5 of Certified Standing Order is taken into
cosideration there is sufficient-scope to say that the
status of Talo Devi at the time of her death was not of the
status of badli worker-and to this effect | have discussed
in detailed above. It is not the case of the management
that they regretted employment to the concerned petitioner
on the ground of delay on false representation. Therefore,
there is no scope to discuss this aspect at all. No evidence
is forthcoming on the part of the managerent that the

petitioner was not minor and also was not dependant on
her mether, Talo Devi when she died as a result of road
accident, Accordingly the claim of the concemed petitioner
cannot be ignored at all. It is the specific claim of the
petitioner that he was only 10-12 years old when his mother
died and after attaining his majority he submitted
application for his employment on compassionate ground
under Clause 9.4.2 of NCWA. Mine Act has clearly pointed
out minimum age of employment of any workman in the
mine. Therefore it was not possible for the concerned
petitioner to submit application for employment when he
was minor though he gave intimation to that effect.
Therefore, I do not find any illegality in filing petition for
employment by the concerned petitioner after attaining
his majority. The said petition was considered by the
management and rejected on the ground which is not at alt
acceptable in view of my discussion above. I, therefore,
hold that the management illegally and arbitrarity without
going into the merit of the claim as well as without

~considering service status of Smt. Talo Devi rejected the

prayer on the plea which cannot be accepted at all.

7. In view of the facts and circumstances discussed
above, | therefore hold that the concerned petitioner is
entitled to get employment in view of his prayer,

8. In the result, the following award is rendered—

The demand of the union for employment of
dependant of Smt. Talo Devi, Ex-W/L who died in 1984,
when her dependant son was minor is justified.
Accordingly, the management is directed to provide
employment to the dependant son of late Talo Devi within
two months from the date of publication of the award in
the Gazette of India. '

B. BISWAS, Presiding Officer
7% fewett, 22 atdie, 2004

T 3. 1146.— SR foang sifufram, 1947 (1947
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[ €. €&.-20012/507/95- 3718, 3, (¥ft-1) ]
New Delhi, the 22nd April, 2004

S.0. 1146.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No.20/97)
of the Central Government Industrial Tribunal/Labour
Court i, Dhanbad now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of CCL, and their workman, which was
received by the Central Governmenton 19-4-04.

[No. L-20012/507/95-IR (C-1)]

5.S. GUPTA, Under Secy.
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) AT DHANBAD

PRESENT
SHR1 B. BISWAS, Presiding officer.

In the matter of an Industrial Dispute under section
10{1)(d) of the 1.D Act. 1947.

Reference No, 20 of 1997,

PARTIES : Employers in relation to the management of.

Rajarappa Coal Washery of M/s. C.C.L and
their workmen

APPEARANCES:

On behalf of the workman : Mr. K. Chakravorty,
Advocate

On behalf of the employers : Mr.D.K. Verma
Advocate

State : Jharkhand
Dated, Dhanbad, the 26th March, 2004
AWARD

Industry : Coal.

The Govt. of [ndia, Ministry of labour, in exercise of
the powers conferred on them under Section 10( 1) (d) of
the 1.D Act, 1947 has referred the following dispute to this
Tribunal for adjudication vide their Order No. L-20012/
507/95 1R (C-1), dated, the 4th February, 1997.

SCHEDULE

“Whether the demand of the Union that 8/ Shri
Ramesh Naik and 59 others (As listed in annexure)
should be regularised under the management of
Rajarappa Washery of M/s C.C. L is justified? if
s0, 1o what relief are these workmen entitled ?”

2. The case of the concerned workmen according to
written statement submitted by the sponsoring Union on
their behaif in brief is as follows.

The sponsoring Union submitted that the concerned
workmen have beer: working as slurry cleaning mazdoor
at Rajarappa Washery since 1990/199 | with unblemished
record of service continuously and have put in more than
240 days attendance in each calendar year.

They submitted that the Govt. of India, Ministry of
Labour prohibited engagement of Contract Labour in the
slurry cleaning job in the month of Nov. 1990. They
disclosed that these workmen have been engaged by the
management in the slurry cleaning job after it is being
declared as a prohibited category of job. They submitted
that the concerned workmen not only have been working
under direct control and supervision of the managetnent
but also all the implements for carrying out the said job

have been supplied by them. They alleged that the
concerned workmen though have been discharging their
duties as slurry cleaners under direct control and
supervision of the management they have been deprived
of getting their minimum wages as per N.C.W.A on the
contrary in the name of certain intermidiaries payment of
wages is given to them far below the minimum rate of
wages recommended by NCWA and for that purpose they
are not maintaining any statutory records and documents.
They alleged that the management have made perfect paper
arrangement to conceal the fact with a view to deprive the
concerned workmen of their legitimate wages and other
righfs.

Accordingly, they submitted representation to the
management several times for regularisation of the
concerned workmen and for wages as per N.C.W.A but to
no effect. As a result seeing no other alternative they
raised an Industrial dispute before ALC(C) Hazaribagh for
conciliation which iiltimately resulted reference to this

7 tribunal for adjudication.

2. The sponsoring Union in view of the facts and
circumstances stated in the written statement submitted
prayer for passing award directing the management to
regularise the concerned workmen as slurry cleaning
mazdoor with retrospective effect along with arrears of
wages and other consequential benefit.

3. Management on the contrary after filing written
statement cum rejoinder have denied all the claims and
allegations which the sponsoring Union asserted in their
writtep statement submitted on behalf of the concerned
workmen.

They categorically denied the fact about engagement
of the concemed workmen by the managementat any point
of as slurry mazdoor Rajarappa Coal Washery. They
submitted that the management being a Public Sector
Undertaking is bound to foilow constitutional provision
in the matter of employment of workmen under its rule. In
that connection notice is published for selection and
recruitment of persons inviting applications from eligible
candidate through employment exchanges. Thereafter,
selection is made by the selection committee and on the
basis of recommendation of the selection committee the

workmen are recruited in the roie of the company. They
are issue appomtment letters, identity cards and pay slips
every month to enable them to draw wages from the
company. they submitted that there is no other mode of
recruitment of workmen in the company by any person
who so ever he may be at his own discretion by adopting
any drbitrary methods of employment.

They submitted further that there is well set methods
of awarding contract to parties on various jobs required
to be carried on at collieries. The parties are issued work
order after accepting tenders of those parties as per the
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laid dewni procedures. The contractor engaged by the
management selects and recruits its ewn workmen .and
supervise their jobs. Exercise control over them, makes
payment to them and for all intent and purposes such
workmen of the contractors cannot demand for their
regularisation under the management.

They submitted that Rajarappa Washery is encircled
by boundary walls all around with security personnel at
the gate and no outsider can enter into the premises. The
washery has been so designed and so maintained that the
removal of shurry is effected by mechanical means and the
water flow is recirculated by special pumps filled in the
circuit not to allow water flow outside the premises. 1hey
submitted that as removal of slurry is done by mechanical
process there is no scope for engagement of manual labour

on removal of slurry from the slurry ponds on reguiar basis -

and for which there is absolutely no force in contention of
the sponsoring that the concerned workmen were engaged
for removal of slurry from the slurry ponds. They submitted
further that the concerned workmen failed to produce any
paper refating to their employment under the management
of Rajarappa Washery. They also have failed to produce

any permit indicating that they were ever engaged at the

slurry ponds inside the factory premises though
contractor. They submitted that settled sturry in the ponds
inside their premises are lifted mechanicatly and for which
no manual labour is employed for such process.

They disciosed that at some stage or other there
was breakdown in the system because of mechanical
failure and electrical defects and the ponds inside the
washery became full causing over flow of water to outside
the factory and some slurry settled down. outside the
factory premises along the drain. For the purpose of
removal of that slurry to make the drain clean, one
contra: «wr was engaged after accepting the tender of that
party. It was purely a temporary drain cleaning job and
cleaning the naturai ponds created due to overflow of
water. This job was one time job given to the contractor
and the workmen of that contractor have aiready raised an
industrial dispute claiming their regularisation under the
management taking plea of having worked as contractors
workers for removal and cleaning of slurry outside the
factory premises. The aforesaid reference is pending for
adjudication by Tribunal No.1 Dhanbad.

They alleged that the concerned persons are job
seekers and have never worked on any contract job of
permanent in nature or any prohibited category of job.
Their claim is purely speculative and for which there was
no cause of action to demand for regularisation of their
services. Accordingly, the management submitted their
prayer to-pass award rejecting the claim of the sponsoring
Union for regularistion -ofithe services of the concerned
workmen,

1451 Gl/04—4

POINTS TO BE DECIDED

“Whether the demand of the Union that S/Shri
Ramesh Naik and 59 others (As listed in annexure) should
be regularised under the management of Rajarappa
Washery of M/s. C.C.L. is justified ? if so, to what relief
are these workmen entitled?”

4. It transpires from the record that the sponsoring
Union in order to substantiate the claim of the concerned
workmen examined one workman as WW-1 while
manag:sment also in support of their claim also examined
one wiiness as MW-1.

WW-I who is one of the concerned workmen during
his evidence disclosed that from 1991 to March, 1999
they worked at Rajarappa Washery slurry pond as slurry
cleaning mazdoor continuously and during this period
they gave their attendance for more than 240 days in each
year. He disclosed that not only officers of the
management used to supervise their work but all the
implements for clearing slurry from the ponds also were to
be supplied by them. He also claimed that they would
receive wages directly from the management but not as
per NCWA and for which when they raised their objection
they were threatened to stop from work. This witness
during his evidence produced copies of attendance sheet
in relation to their work which were marked as Ext. W-1
and W-1/]. He disclosed that these attendance sheet
though were prepared under the handwriting of the labour
officer of Rajarappa Washery the said labour officer has
already disconnected his attachment with the said washery
and for which he has failed to disclosed his whereabouts.

This witness disclosed further that though the said
washery was bounded by walis with gate for entry they
used to be taken inside washery by the officials of the
management and for which they would net require and
paper or 1.D card for their entry inside the washery with a
view to perform their job of removing slurry from the ponds
situated inside. It has also been specifically asserted by
him that Mr. B. K Sharma and Sanjoy Kumar uszd to pav
their wages from the counter ot the management. He also
denied the fact that workers oni: used to draw their wages.
On the basis of pay slips issued to them by pay clerk and
cashier.

On the contrary MW-1 duriuig kis evide.ce disciosed
that as the washery at Rajarappa is boundeu by walls on
all side each worker of the washery is required to prod: .«
identity card in the gate for entry inside the washery
complex where security guards are posted. The contractors
workers are aiso allowed to enter inside the complex
the basis of gate pass issued to them MW-1 during his
evidence relying on the diagram Ext. M-1 showed different
types of work are carried on inside the washery complex.
He also produced the order issued hy Pollution Control
Board which during his evidence was marked as Ext. M-2.
This witness during his evidence submitted that as removal
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“of slurry from the ponds inside washery is done absolutely
by way of mechnical process categorically denied the fact
of engagement of the concerned workmen by the
management for removal of slurry from the ponds inside
the washery complex. However, he admitted relying on
the facts disclosed i para-12 of the written statement
submitted by the management that engagement of
contractor for removal of slurry from drain was correct.
This witness during his evidence also categorically denied
the fact that the concerned workmen started working as
slurry cleaning mazdoor inside " washery complex in the
vear 1991 and they were stopped from work in the month
of March, 1999. ’

Now considering the evidence of WW-] and
MW-1 and also considering the facts disclosed in the
pleadings of both sides | find no dispute to hold that
Rajarappa Coal Washery is surrounded by boundary walls
on ail side and entry inside the complex of that washery is
strictly restricted. Werkmen of the washery are allowed to
enter therein only on production of their identity cards in
the gate while contractor workers are allowed to enter on
the basis of gate pass issued by the management.

‘The diagram marked as Ext. M-1 has exposed aclear

picture of the washery and slurry ponds where slurry are
collected.

It is the specific claim of WW-] that being engaged

by the management they served at Rajarappa Washery -

slurry pond situated inside the washery complex as
slurry removing mazdoor from 1991 till March, 1999, It
transpires {from his evidence that they used to perform the
job of removing slurry from those ponds under direct

control & supervision of the officials of the management

and in doing so the management used to supply
implements. It is his Further contention that they used to
draw their wages though not according to N.C.W.A. from
the office counter through two officials viz. B.K. Sharma
and Ajoy Kumar, The sponsoring Union in course of
hearing neither was able to disclose the designation of
thosc two officials rior could be able to examine them in
order to substantiate their claim. it is the specific claim of
WW-t that management have stopped them from work
alter March, 1999 as they placed demand for their
regularisation in service and also to pay wages as per
N.C.W.A. WW-] also specifically asserted that during this
period they put their attendance for more than 240 days in
cach calendar year. He alleged that management stopped
them from work without giving any notice illegally and
arbitrarily. '

Marnagement on the contrary specifically denied the
fact about engagement of the concerned workmen as slurry
removing mazdoor for removing slurry from the ponds
situated inside the complex of the washery. It is their
specific claim that removal of slurry from the ponds situated
inside the complex is absolutely done by mechanical

process and for which question of employing manpower
never arose.

According to the submission of the sponsoring
Union as well as according to the evidence of WW-1 it
transpires that the concerned workmen worked under the
managment for continugusly along eight years but they
have lamentably failed to produce their letter of
appointments, identity card or any relevant papers to show
that being employed by the management they started
working there as Slurry removing mazdoors, excepting the
attendance sheet marked as Ext. 1 and W-1/1. It is the
specific claim of the management that Rajarappa Washery
complex is a public sector under taking and for which they
are bound to follow constitutional provisions in the matter
of employment of workmen as per rule framed thereunder
and after selection not only appointment letter is issued
but also I.D. card is also provided to him. Pay slip also is
issued to each workman to draw wages. They submitted
categorically that there is no other mode of recruitment of
workman in the company by any person whosoever he is,
at his own discretion by adopting any arbitrary mode of
employment,

Apart from direct recruitment maintaining statutory
procedure of the management in case of any exigency
they appoint contracter to perform certain jobs of
temporary nature as per work orders after accepting the
tenders following appropriate procedure. To perform the
said contractual job as per work order the contractor
selects and recruits his own workmen and supervise their
job exercising control over them and also pays wages to
them. Accordingly, they submitted that the workmen
engaged by the contractor are the workmen of the
management and for which there is no scope at all to give
relief like that of their regular workmen.

It has been already discussed above that WW-1
during his evidence specifically asserted that not only
they were engaged by the management but also they used
to receive wages also directly from them. It is also his
specific claim that though they worked being engaged by
the management they were never paid wages as per
N.C.W.A. and for which when they raised their protest
their work had been stopped by them. The evidence of
WW-1 if looked into carefully will expose that neither they
worked as workmen of the contractor nor they received
any wages from that contractor for the service rendered
by them. On the contrary if facts disclosed in para-7 of the
written statement submitted by the sponsoring Union is
taken into consideration, it will expose that without
invoking the specific instruction given in N.C.W.A. the
management used to pay wages to the concemed workmen
below the rates through certain intermediaries and also
without maintaining the statutory records. it is really
curious to note that the sponsoring Union did not consider
necessary to disclose the name of any of the intermediary
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through whom the management used to pay wages to the
concerned workmen below the rates of N.C.W.A. The
concerned workman during his evidence on oath did not
make any whisper at all that they even received wages
from the management through intermediaries. Therefore,
such claim of the sponsoring Union appears to be baseless
and cannot be accepted at all. In course of evidence
MW-1 the sponsoring Union relied on the facts which the
management disclosed in para 12 of their written statement.
In para 12 of the written statement management disclosed
that at some stage or other there was breakdown in the
system because of mechanical failure and electrical defects
and the ponds inside the factory became full causing
overflow of water to outside the factory and some slurry
settled down outside the factory premises atong the drain.
For the purpose of removal of that slurry to make the drain
clean, one contractor was engaged after proper negotiation
and accepting the tender of that party, it was purely a
temporary drain cleaning job and cleaning the natural
ponds created due to the overflow of water. This job was
one time job given to the contractor and the workmen of
that contractor have already raised an industrial dispute
claiming their regularisation under the management taking
pleas is ofhaving worked as contractor workers for removal
and cleaning of shurry outside the Factory premises, the
aforesaid reference is pending for adjudication before the
Hon’ble Tribunal No. 1, Dhanbad.

Therefore, if the facts disclosed in the said para is
taken into consideration it will expose clearly that work
order for cleaning drain situated outside the factory was
given to a contractor and over that issue the workmen
who were engaged by the contractor raised an industrial
dispute pending before Tribunal No. | for adjudication.
Therefore subject matter of para 12 of the written statement
cannot be taken into consideration in the instant case. In
the instant case specific claim of the sponsoring Union is
that the management engaged directly sixty concerned
workmen as slurry cleaning mazdoor for removal of shurry
from the tanks situated inside the complex of the washery
in the year 1991. It is also specific claim of the spomsoring
Union that from 1991 to March, 1999, the concerned
workmen worked continuously under the management and
put their attendance for more than 240 days in each vear.

_In supportof their claim they relied on the photo copies of
atendance sheet marked as Ext. W-1to W-1/1 prepared by
the Labour Officer of Rajarappa Washery. WW-1 during
his evidence failed to disclose the name of that Labour
Officer who prepared these attendance sheet. There was
no hindrance on the part of the sponsoring Union to
examine that Labour Officer as witness in order to justify
their claim. However, Ihave carefully considered the photo
copy of the attendance sheet. and on my careful
consideration it revealed thatone contractor “A sangathit

_ Shramik Sahayog Samity R.W.P. in one occasion for the

- period from 1st to 30th March, 1991 engaged 219 workmen
for removal of slurry from the settling ponds (outside)

washery and stacking the same within radius of 30 metres
and in ancther occasion for the period from 1st to 30th
May, 1993 engaged 166 workmen for removal of sand and
debris mixed with coal particles etc. from R.W.P. Therefore, -
it is clear in one occasion the contractor as alleged by the
sponsoring union was engaged for removal of slurry from
the ponds situated outside of the washery. The said work
lasted for 30 days. Therefore, until and unless cogent
document is produced there is no scope to say that beyond
the period of 30 days the said work lasted continuously
for years together till March, 1999. In the said list name of
219 workmen appears. In the instant case the claim has
been placed by 60 workmen. Nowhere in the written
statement the sopnsoring union disclosed that out of 219
workers sixty workmen have raised his disputes. It is the
specific claim of the management that the slurry ponds are
situated inside the complex of the washery which is
surrrounded by boundary walls. They categorically denied
the fact of existence of any ponds outside washery. WW-1
also in course of his evidence disclosed that they worked
as shurry cleaning mazdoor for removal of slurry from the .

* ponds situated inside the washery. Accordingly question

of their engagement to work for removal of shurry from the
ponds outside washery did not arise. As such relying on
the photo copy of attendance sheet Ext. W-1/1 the claim
which the sponsoring Union intended to raise finds no
basis at all. The same view is followed in view of claim
made by the sponsoring union relying on the photo copy
of attendance sheet marked as Ext. W-1.

" tis the specific claim of the sponsoring Union that
the concerned workmen were directly engaged by the
management for removal of slurry from the ponds situated
inside the washery. WW-| during his evidence fully
corroborated this fact. :

It is the claim of the sponsoring Union that inspite
of rendering continuous service for years together the
management neither paid their wages as per N.C.W.A. nor
considered their regularisation. On the contrary they
stopped the workmen from work illegally and arbitrarily
without issuing any notice. Ld. Advocate for the concerned
workmen during hearing in order to substantiate the claim
of the sponsoring Union relied on certain decisions.

1n course of hearing Ld. Advocate for the sponsoring
Union referred to decisions reported in 1999 (2) LLN
612(SC), 1985 Supreme Court cases (L&S) 975, 1996-(1I
435(SC), S.C.L.J. Vol.15P. 112(SC), SCLI Vol. (V1) P. 3867
(SC),S.C.L.J. Vol. LI SC-P. 1557, 1997 LLR 288 (SC) 1995
1ICRL 194, 1987 Lab L.C. P.619(SC), FLR-1990 (60)P-20
(SC)in suportoftheir claim.

5. In the decision reported in 1999 (2) LLN 612 in
connection with Haryana State Electricity Board Their
Lordships of the Hon'ble Apex Court in para 13 observed
to the effect that "there is however, a total unanimity of
judicial pronouncement to the effect that in the event, the

¥
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Contract Labour is employed in an establishment for
seasonal workings, question of abolition would not arise
but in the event of the same being a perennial in nature,
that is to say, in the event of the engagement of labour
force through intermediary which is otherwise in the
ordinary course . :venis and involve continuity in the
work, the legislature is candid enough to record its
abolition since involvement of contractor may have its
serious evil of labour exploitation and thus he ought to go
out of scene bringing together the principal employer and
the contract labourers rendering the employment as direct
and resultantly a direct employees.” In arriving into this
cenclusion Their Lordship referred to the decision of Air
India Statutory Corporation Fs. United Labour Union 1993
(NLLNT75. '

6. Again the decision reported in 1985 Supreme
Courtcases (L. & $)$75 in connection with Reserve Bank
of India and others Their Lordships of the Hon'ble Apex
Court observed that striking out the names of workmen
from rolls amounts 1o retrenchment covered by Sec. 25F
of the 1.D. Act if it is found that the workmen actually
worked for a continuous period of more than 240 daysina
year including Sundays-and other paid holidays.

7. In the decision reported in 1996 II-LLJ P. 435 (SC)
in connect’ n with the Employees State Insurance
Corporation, Hyderabad ¥s. M/s. Rajakamal Transport &
Aunr. Their Lordships of the Hon'ble Apex Court observed
to the effect. “It is seen that the. Insurance Court after
elaborate consideration found as a fact, the appellants
have the control over loading and unloading of the goods
entrusted to appellants. The appellants regular business
is transportation of goods entrusted to as carrier. When
the goods are brought to the warehouse of the appellants,
necessarily the appellants have to get the goods loaded
or unloaded through the Hamalis and they control the
aciivities of loading and unloading. It is true as found by
the Insurance Court that instead of appellants directly
paying the charges from their pocket, they collect as a
part of the consideration for transportation of the goods
from the customers any pay the amount to the Hamalis.
The test of payment of salary or wages in the facts of this
case is not relevant consideration. What is impertant is
that they work in connection with the work of the
establishment. The loading and unloading of the work is
done at their directions and control." While in the decision
reported in S.C.L.J. Vol. 15 P-112 (SC) in connection with
the case of Hussainbhai, Calucuts Vs. The Alath Factory
Thexhil, Ali, Union Kezhikode and others Their Lordships
observed “The true test may with brevity, be indicated
once again, Where a worker or group of workers labours
to produce goods or services and these goods or services
are for the business of another, that other is, in fact, the
employer. lie has economic control over the workers

subsistance, skill and continued employment. If he for

sy reason chokes of the worker is virtually laid off. The

presence of intermediate contractors with whom alone the
workers have immediate or direct relationship ex-contract
is of consequence, when on lifting the veil or looking at
the conspectus of factors governing employment, diScern
the naked truth, though drapped in different perfect paper
arrangement, that the real is the management not the
intermediate contractor, Myriad devices, half hiddren
unfold after fold of legal forum depending on the degree
concealment needed, the type of industry, the local
conditions and the like may be restored to when labour
legislation castes welfare obligation on the real employer,
based on Articles, 3839,42,43 and 43-A ofthe Constitution.
The Court must be'astute to avoid the mischief and achieve
the purpose of the land and not to misled by the maya of -
legal appearance”.

_If the livelihood of the workmen substantially

. depends on labour rendered to produce goods and

services for the benefit and satisfaction of an enterprise,
the absence of direct relationship or the present of dubious
intermediaries or the make believe trapping of detachment
from the management cannot snap the real life bond. The
story may vary but the noference defins ingenuinity. The
liability cannot be shaken off.

Again in the decision reported in LLJ Vol. 11 {964 P-
633 (SC) in'D.C. Dewan Mohidaan Sahib and sons and
another ¥s. United Bidi Workers Union, Salem and another
Their Lordships of the Hon'ble Apzx Court observed to
the effect “on a review of entire evidence in the instant
case the Industrial Tribunal found that the system of bidi
manufacture through the so called intermediaries (styled
as contractors) was a mere camouflage devised by the
bidi manufacture. The Industrial Tribunal also found that
the so called contractors were indigent persons and sered
no particulars duties and discharged no special functions.
Raw materials were furnished by the manufacturers to be
manufactured into finished product by the workmen and

‘the contractors had no other functions except to take the

raw materials, to the workmen and gather the manufactured
materials. It therefore, hold that so called contractors were
not independent contractors and were mere employees or
were functioning as branch managers of various factories,
their remuneration being dependent upon the work turned
out. Hence it held that the bidi rollers were the employees
of the bidi manufacturers and not the socalied independent
contractors. The writ petition preferred by the employer
to get the award quashed was however allowed but in the
Writ ‘appeal preferred by the concerned workmen the
conclusions of the Indus*rial Tribunal were upheld.”

Further in the decision reported in 1997 LLR 288
(8C) arising out of Air India Statutory Corporation ;'.
United Labour Union and other Their Lordships of the
Hon'ble Apex Court obseérved ‘‘when the contract labour
system is absolished by necessary implication, the
principa! employer is under ebligation to absorb the

contract labours. The linkage between the contractor and
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the employee stood snapped and direct relationship stood
restored between the principal employer and the contract
labour as its employees. Considered from perspective all
the workmen in the respective services working on
contract ladour are required to be absorbed in the
establishment of the Principal employer.”

in the decision reported in 1995 11 CLR 194 (SC)in

Parimal Ch. Lahaand Ors. Vs. Life Insurance Corporation
of India and Ors. Their Lordshins of the Hon'ble Apex
Court observed “that the canteen workers are in fact the
employees of the respondent corporation and they are

entitled to minimum of the salary paid to.class 1V employees

ofthe Corporation” .

In catering cleaners of South Eastern Railway Vs.
Union of India reported in 1987 Lab L.C. 619 Their Lordships
of the Hon'ble Apex Court observed that ‘‘on the facts
and the report of the Parliamentary Committee of Petitions
on the question of employing catering cleaners on contract
labour system that the work of cleaning catering
establishment and Pantry car is necessary and incidental
to the Industry or business of the Southem Railway and
50 requirement (a) of Sec. 10(2) is satisfied, that it is of
perennia] nature and so requirement (b) is satisfied, that
the work is done through regular workmen in most railways
in the country and so requirement () is satisfied and that
the work requires the employment of sufficient number of
whole time workmen and so requirement (d) is also satisfied.
Thus all the relevant factors mentioned in Sec. 10(2)
appears to be satisfactorily accounted for. In addition is
the factor of profitability of the catering establishment’’.

In Shankar Mukherjee & Others Fs. Union of India
and others reported in FLR. 1990 {60) P. 20 (SC) Their
Lordships of the Hon'ble Apex Court observed “it is
surprising that more than forty years after the independent,
the practice of employing labour through contractors by
big companies including public sector companies is still
being accepted as a normal feature of labour employment.
There is no security of service to the workmen and their
wages are far below than that of the regular workmen of
the company. This Court in Standard Vacuum Refining
Co. of India Ltd. V5. its workmen (1) and eatering cleaners
of Southern Railway (2) has disapproved the system of
contract labour holding it to be ‘archaie’, ‘Primitive’ and
of ‘painful nature’. The system, which is nothing but an
improved version of bonded labour, is sought to be
abolished by the Act. The Act is an important piece of
social legislation for the welfare of labourers and has to be
liberally construed’’.

Learned Advocate for the workmen in course of
extending argument submitted that the alleged contractor

was a camouflage one and it was the management who in’

disguise of the said camoufiage contractor exploted the
services of the workmen for years together. Learned
Advocate submitted that the concerned workmen should

be considered as regular workmen of the management and
in support of this claim he relied on the decision reported
in S.C.L.J. Vol. VI P.3867 In the said decision arising of

“M/s. Basti Sugar Mills Ltd. and Ram Ujagar, Their

Lordships of observed “itwas with a view to remove the
difficulty in the way of workmen employed by contractors
that the definition of employer has been extended by sub-
clause (iv) of Sec. 2(j)’. The position thus is (a) that the
respondents are workmen within the management of Sec.

. 2(2), being persons employed.in the industry to do manual

work for reward and (b) they were employed by a contractor
with whom the appellant company had contracted in-the
course of conducting the industry for the executions By
the said contractor of the work of removal of press mud
which is ordinarily a part of the Industry. It follows,
therefore, from Sec. 2 (z) read with sub-clause (iv) of
Section 2(i) of the Act that they are workmen of the
appeliant company and the appellant company is their
employer.

On the contrary learned Advoeate relying -on the
decidsion of the Hon'ble Apex Courtreported in 2001 Lab.
L.C. 3656 submitted that there is also no scope for direct
absorption of the concemed wormen considering them as
regular employees even if it is held that they were
camouflage contract labour. Their Lordships of the Hon'ble
Apex Court observed in the decision referred to above
that ‘“Neither Section 10 of the Contract Labour
(Regulation and Abolition) Act or any other provision in
the Act, whether expressly or by necessary implication,
provides for automatic absorption of contract labour on
issuing a notification by appropriate Government under
sub-sec. (i) of Section 10 prohibiting employment of
contract labour, in any process, operation or other works
in any establishment’’. Consequently the principlal
employer cannot be required to order absorption of the
contract labour working in the concerned establishment.
Accordingly Their Lordships of the Hon'ble Court
overruled the judgement of Air India's Case. Their Lordship
in this judgement further observed that on issuance of
prohibition notification under Sec.10(1) of the Contract
Labour (Regulation and Abolition) Act prohibiting
employment of contract labour or otherwise, in an

~ industrial brought before it by any contract labour in regard

to conditions of service, the industrial adjudicator will
have to consider question whether the contractor has been
interposed either on the ground of having undertaken to
produce any given result for the establishment or for
supply of contract labour for work of the establishment
under a genuine contract or is a mere ruse/camouflage to
evade compliance of various beneficial legislations so as
to deprive the workers of the benefit thereunder. If the
contract is found to be not genuine but a mere camouflage,
the so-called contract labour will have to be treated as
employes of the principal employer who shall be directed .
to regularise the services of the contract labour in the
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concerned establishment subject to the condition as may

be specified by it for that purpose in the light of para-6 of .

the judgement. Hon’ble Court in para-6 observed if the
contract is found to be genuine and prohibition netification
under Section 10{1) of the Contract Labour (Regulation
and Abolition) Act in respect of the concerned
establishment has been issued by the appropriate Govt.
prohibiting employment of contract labour in any process,
operation or other work of any establishment and where
in such process operation or other work of the
establishment the principal employer intends to employ
regular workmen he shall give preference to the erstwhile
contract labour, if otherwise found suitable and if
necessary by relaxing the condition as to maximum age
appropriating taking into considerations the age of the
workers at the time of their initial employment by the
contractor and also relaxing the condition as to academic
qualifications other than technical qualification. -

Therefore, from the decision referred to above it is
clear that when there is prohibitory order ws.10(1) of the
Contract Labour (Regulation and Abolition) Act and
knowing fully aware of that order if the management
engages contract labour thereby it will not confer any
right to place claim for direct absorption of the contract
labour in the organisation but if it is established that the
contractor is a ruse/camouflage in that case the contract
labours should be considered as employees of the
management though in the matter of their absorption the
guidelines given in para-6 should be followed.

[ have carefully considered all the decisions referred
to by thé learned Advocate for the sponsormg Union as
well as the management.

Considering the written statement submitted by the

sponsoring union as well as considering evidence of -

WW-1 I find that the sponsoring union have taken two
courses to get their relief. In the one occasion while they
specifically claimed that the concerned workmen were
directly engaged by the management, in other occasion
they disclosed that inspite of their direct engagement the
management used o pay wages to them below the rates
of N.C.W.A. though certain intermediaries and the said
intermediaries were nothing but camouflage. WW-1 during
his evidence emphatically disclosed that they used to
receive wages directly from the management. He did not
make any whisper about receipt of their wages through
intermediaries. Therefore, onus absolutely rest upon the
sponsoring union to establish that indisguise of
camouflage contractor the concerned workmen actually
were engaged by the management. It is to be borne into
mind that Rajarapa Coal Washing Plant is a public Sector
undertaking. Accordingly the management cannot
violating the specific rules relating to engagement of
workers act arbitrarily. However, as onus rest on the
sponsoring union they cannot avoid their responsibility
to justify their claim. L have carefully considered all material
facts on record and 1 find no hesitation to say in view of

my discussion that they failed to adduce any sort of paper
to substantiate their claim.

Excepting the attendace sheet for two months, one
for the month of March, 1991 and the other for the month
of May, 1993 the sponsoring union have failed to produce
any such authentic document to show. that being engaged
by the management directly the concerned workmen
worked continuously from 1991 from to March, 1999. They
have also failed to produce a single scrap of paper to
show that during this period in each year they put their
attendance for more than 240 days. It is the specific claim
of the sponsoring Union that without giving any notice
management arbitrarily and illegally stopped the concemed
workmen from service. In view of the decision reported in
2003 (96) FLR 492 Supreme Court Their Lordships observed
that onus absolutely rests on the sponsoring Union to
establish that the concerned workmen continuously
worked for more than 240 days in each year before they
were stopped by the management from work.

Excepting the attendance sheet Ext. W-1and W-1/1
the sponsoring union have failed to produce a single scrap
of paper to show that the concerned workmen worked
under the management, continuously and put their
attendance for more than 240 days in each year. I"have
discussed in details about the attendance sheet. These

_ two attendance sheets in any circumstances do not signify

the claim of the sponsoring Union about engagement of
the concemed workmen by the management.

. Therefore, after careful consideratien of all the facts
and circumstances discussed above [ find no hesitation
to say that the sponsoring Union have failed to
substantiate their claim with all reasonable certainty that
the concerned workmen being engaged by the
management worked at Rajarappa Washery as slurry
removing mazdoor for the period from 1991 to March, 1999
continuously and management illegally and arbitrarily
stopped them from work inspite of giving their attendance
for more than 240 days in each calendar year. Accordingly,
the concerned workmen are not entitled to get any relief.

In the result, the following Award is rendered:—

“The demand of the Union that S/Shri Ramesh Naik
and 59 others (As listed in annexure) should be regularised
under the management of Rajrappa Washery of M/s. C.C.L
is not justified. Consequently, the concerned workmen
are not entltled to get any relief.””

B. BISWAS, Presiding Officer.

ANNEXURE
List of Workmen for Order No. 1
Name Father's Name .

1. Sh. Ramesh Nayak
2. Sh. Shanker Prasad Sh. Ganesh Mahato -
3. Sh. Mani Uraco Sh. Labu Ureco

4. Sh. Galeshwar Mahto(I) ~ Sh. Neemachand Mahto

Sh. Chhamu Nayak
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Name Father's Name . Neme Father's Name

5. Sh. Panchanand Sh. Radha Kishan 52. Sh, Pakan Kewat Sh. Roasan Kewat
Parjapati Parjapati 53. Sh.Lakheshwar Mahto  Sh. Ghainath Mahto

6. Sh. Chhatu Mahto - Sh. Girdhari Mahto . .

7. Smt. Sumitra Devi Sh. Harkhu Mahto 54, Sh. Basana Kewat Sh.Baquewat

8. Sh. Chharen Singh Sh. Mohar Singh 55. Sh. Bhuneshwar Kewat  Late Nandu Kewat

9. Sh. Shibu Singh Sh. Mohar Singh 56. Smt, Chwathia Devi Sh. Gubra Kewat

:‘1’ :: Dinesh ilzgh. :i‘d‘-‘::kalﬁlzf Singh 57. Md. BobinAhmad ~ Md. Md. Nadim

. Sh. Rahmet Ansari . Anjan Ali . : '

12. Sh. Sudama Nayak Sh. Mohan Nayak 58, Sh. AmritMahto Sh. Mewle Mahto

13. Sh.lliyas Ansari Md. Abdul-Aktar 39. Md. Ajad Md. Abdul Mazid

14. Md. Moinudidin Md. Rahmatul Ansari

15. Sh. Sainath Mahto Sh. Viswanath Mahto _
Md. Habibullah Md. Aisuddin Ansari - et 2250, 2004 |
Md. Dildar Md. Nasuruddin F. M. 1147 e foar sifufrem, 1947
Sh. Puraj Nath Mahto  Sh., Biga Mahto (1947 F114) ' "R17 & FEO A, FHa TER
Sh. Rambrix Munda Sh. Basu Munda o THo Hto Eto Ao Teo & Yava & Hag Frams! ik
Sh. Moin Sh. Md. Yusuf Ansari TTH TR F H9, FEy A ffde oiifer faax
Md. Natin Ansari Md. Quasim Ansari F ¥ wwr efie aifumco, 1 vag & due

PBULERENRREBRERERSR

LEBEIBGRAPREEEREER

Sh. Bisheshwar Mahto
Sh. Suresh Mahto TV

_Sh. Bhudheharan Munda

Sh. Binod Manjhi

Sh. Ramdash Manjhi
Sh. Mahesh Manjhi

Sh. Rabindra Kr. Manjhi
Sh. Shiv Charan Prasad
Sh. Ram Kishore Manjhi
Sh. Ganpath Ram Nayak
Sh. Dinesh Ram Nayak
Sh. Babu Das Manjhi
Sh. Kanchan Singh

. Sh. Ram Kishore Singh

Sh. Kunwar Rawat

Sh. Binod Mahto

Sh. Inochan Mahto
Smt. Kaleshwari Devi
Sh. Jaleshwar Mahto I1

. Sh. Vinay Kumar
. Smt. Sulkho Devi
. Sh. Bir Kewat

Smt. Pama Devi

. Sh. Abu Kewat

Smt. Sugia Devi

. Smt. Piaso Devi

Smt. Mina Devi

. Sh. Somar Kewat

Sh. Rathu Kewat

. Sh. Pachhu Kewat

Sh. Madhu Mahto
Sh. Dharmu Mahto
Sh. Darogih Munda
Sh. Saheb Manjhi

Sh. Badha Manjhi

Sh. Dhamu Manjhi
Sh. Mani Ramn Manjhi
Sh. Ganesh Mahto
Sh. Godhi Manjhi

Sh. Baldeo Nayak

Sh. Kishore Ram Nayak

Sh. Karma Manjhi
Sh. Luxmi Singh

Sh. Sidheshwar Singh
Sh. Bishnu Rawat
Sh. Inten Mahto
Sh. Balku Mahto
Sh, Mahesh Kewat
Sh. Shibu Mahto
Sh. Kishan Ram

Sh. Dashrath Kewat
Sh. Nawal Kewat

~ Sh.LalitKewat

Sh. Robnath Kewat

-Sh. Jainath Kewat

Sh. Vagru Kewat
Sh. Gudra Kewat
Sh. Roason Kewat
Sh. Lala Kewat
Late Hirwa Kewat
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THo THo T, ST Wiea

New Delhi, the 22nd April, 2004

S.0. 1147 .—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award ( Ref. No. 212/99)
of the Central Government Industrial-Tribunal/Labour
Court, Il Dhandbad now as shown in the Annexure. in the
Industrial dispute between the employers in relation to the
Management of C.M.P.D.I.L.and their workman, which was
received by the Central Governmenton 19-04-2004.

[No. L-20012/575/98-IR (C-1)]
8. S. GUPTA, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
' TRIBUNAL No. 2, DHANBAD

In the matter of a reference under Sec. 10(1){(d) (2A) of
the Industrial Disputes ‘Act, 1947

REFERENCE NO.212OF 1999

PARTIES: Employers in relation to the management
of Central Mine Planning & Design Institute
Ltd.
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AND
Their Workmen
PRESENT: Shri B. Biswas, Presiding Officer.
APPEARANCES:

For the Employers : Shri A. K. Mishra

Personnel Officer
Forthe Workman/Union : None
State -Jharkhand. Industry : Coal
Dated, the 16th March, 2004
AWARD

By OrderNo.L20012/575/98-IR(C-T) dated 17-5-1999
the Central Government in the Ministry of Labour has, in
exercise of the powers conferred by clause (d) of sub-
section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following
dispute for adjudication to this Tribunal.
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2. The case of the concened workman according to
the written statement submitted by him, in brief, is as
follows:

He submitted that since 1978 the management is
running a Canteen by appointing employer‘s Agent who
is a camouflaged contractor without any legal or valid
contract agreements. He submitted further that he was
engaged as a Canteen boy in the said canteen and since
1987 he i1s working under the so-called contractor
continuously but with uttar surprise the management
dispensed with his service w.e.f. 15-6-98 without any
notice and also without paying any .compensation to
him. He submitted that for long 12 years he diligently
rendered his service continuously under the management.
Accordingly such act of termination of his service was an
unfair labour practice and gross violation of law as laid
down by the Hon*ble Supreme Court without reasonable
cause. Accordingly he raised an industrial dispute for
conciliation which ultlmate]y resulted reference to this
Tribunal.

3. The management, on the contrary, after filing written
stalement-cum-rejoinder have denied all the claims and
allegations which the concerned workman agserted in his
written statement. They submitted that since December,
1987 the concerned workman was appointed in the canteen
run by the contractor at CMPDIL premises. The
concerned workman started working in the said canteen
being appointed by the contractor. However the
management terminated the contract of the said contractor
who was engaged for running the canteen and for which

the concemned workman was disallowed to perform his
duty w.e.f. 15-6-98. Thereafter on 22-6-98 the concerned
workman raised an industrial dispute directly tothe A.L.C.
(C), Ranchi’ against his verbal order of termination and
prayed for reinstatement and regularisation. Thereafter
the conciliation was called for and as such on 15-7-1998
the General Manager (P&A) draw the attentionof AL.C.-
cum-Conciliation Officer replying to his-letter dated
23-6-98 informing him that the dispute regarding the
concerned workman has - already been referred to by the
Govemnmnet of India on 12-2-9]1 and has been registered
as Reference No. 101/91 which was pending before this
Tribunal. Again in the month of July, 1998 the union
raised a separate dispute in respect of the concerned
workman and 12 others. During the conciliation meeting
heldon 15-7-98and 16-7-98 the management informed that
the matter in dispute-was sub-judiced in connection with
Ref. No. 101/91 and accordingly submitted prayer for
rejecting the claim ofthe union. However on 28-9-98 the
AL.C(C), Ranchi without considering their prayer
submitted his failure report to the Ministry about the
individual dispute of the concerned workman and

accordingly the present dispute was referred by the |

Ministry on 17-5-99. The Management submitted that as
it was not a case of dismissal the concerned workman was
debarred from raising dispute under Sec. 2-A of the
Industrial Disputes Act and for which the instant reference
case is liable to be rejected. They further submitted that as
the concerned workman over his claim already raised an
industrial dispute which has been registered as Reference
No. 101/91 and the union who raised the dispute in 1998 for
the concerned workman and 12 others which has already
been rejected, the instant reference is not at all maintainable
intheeye of law over the same-selfi issue. The management
categorically denied the fact that the service of the
concerned workman was terminated being an employee of
the mananggment. He was actually engaged by the

- contractor and the agreement between them and the said

contractor was terminated, so the question of his working
under the management in the said canteen did not arise
and similarly the question of his dismissal from service by
the management finds no basis atall. They submitted that
the contractor was the principal employer of the concerned
workman, but knowing fully well of the fact he did not
raise any dispute before the A.L.C.(C) making the said
contractor as party in the instant case and as such the case,
is not maintainable without impleading the principal
employer as party. They further submitted that the
management had no obligation to run a canteen in their
premises. Actually for the benefit of the employees the
management made a provision for a canteen and agreed to
pay subsidy for running the said canteen. Accordingly
there was no employer and émployee relationship between
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the management and the concerned workman. They
submitted that they have their own recuritment policy and
if 2 workman is required to be employed he is to be
employed following. the said policy. They further
submitted that it was observed by the Apex Court that the

canteers are of three categories, namely (a) Statutory

Canteens, (b) Non-statutory recognized canteens, (c) Non-
statutory and non-recognized canteens. ‘The canteen
which the contractor used to run in the premises of the
management was non-statutory and non-recognized
canteen as because there is neither any statutory provision
nor any obligation upon them to run the said canteen,
They submitted further that they have only a limited role
to play functioning of contractor and do not have any
cantrol whatsoever on the employee engaged by the
contractor, in any manner. Their work used to be

‘pervised and controlled by the contractor and not by
the management, as the canteen was not operated by the
management under their direct control and supervision.
They submitted that in any manner the question of
application of Section 10 of the Contract Labour
(Regulation & Abolition) Act is attracted. They also
categorically denied the fact that the contractor who used
to operate the said canteen was a camouflage contractor

for which they categorically denied the claim of the

concerned workifian and submitted prayer that the claim
of the concerned is not justified and for which he is not
entitled to get any relief.

3. Points to be decided :
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4. Finding with reasons:

It transpires from the record that inspite of giving
several opportunities the concerned workman has failed
to adduce any evidence in order to substantiate his claim.
The managemert also declined to adduce any evidence as
the concerned workman on whom onus shifted to establish
his claim has failed to adduce any evidence. It is the
specific claim of the concemed workman that he started
working under the contractor as a canteen-boy in the
canteen situated in the premises of the management in the
year 1987 and thereafter the management without giving
him any notice or paying him any compensation dismissed
him from his service in the year 1998. He submitted that
such dismissal of his service by the management was
illegal, arbitary and in violation to the principle of natural
justice. The management did not deny the fact in their

1451 Gl/I0A—5

written stratement about the work of the concerned
workman in the.gaid canteen since 1987. Their contention
is that the concerned workman was an employee of the
contractor and the said contractor engaged him to work in
the said canteen. They disclosed that in the year 1998 the
contractual agreement to run the said canteen in between
them and the said contractor was terminated and for which
since that period the contractor was not allowed to work in
the said canteen. In natural course as the concerped
workman was an employee of the said contractor he was
debarred from working in the said canteen. The
management further submitted that they are not liable to
run any canteen at theire premises, but for the benefits of
the employees they made a provision for running a canteen
and for that reason they reserved space to that effect. They
further submittec that they agreed to pay subsidy to run
the canteen in question. Actually they neither have control
to run the canteen nor there was scope an- their part to-
recruit any worker of the cantéen vielating their
employment policy. They disclosed that the said canteen

" was non-statutory and non-recognised canteen and for

which they do nct have any liability of their canteen in
question. Actually it was the contractor who not only was
responsible for employing his men to work in the canteen
but also was responsible to supervise their workman for
smooth running of the same. Accordingly they submitted
that the question of dismissal of the concerned workman
from his service did not arise at all as he was not at all
employed by them. Inspite of his fact the concerned
workman in his individual capacity raised on industrial
dispute which is a bar under Sec. 2-A of the Industrial
Disputes Act. Considering submission of the management
it is to be looked into whether the concerned workman was
employed direcly by the management and thereafter he
was discharged from his service by the management and
other aspect which is to be looked into is whether the
contractor who was engaged in running the canteen was a
camouflage contractor or not. Inspite of getting ample
opportunity the concerned workman did not consider
necessary to adduce any cogent evidence to show that he
was employed by the management and thercafter rendering
his continous service he was dismissed by thun in the
year 1998 without issuance of any notice or paying any
compensation. The concerned workman also was liable to
establish, particularly when he has brought the allegation
against the management, that he contractor who used torun
the said canteen vwas a camouflage contracior. Considering
the pleadings of both sides 1 find no dispute to hold that the
said canteen used to be run by a contractor as per agreement
with the management. It is not the case of the concerned
workman that he was employed by the management. On the
contrary, it transpires clearly from the facts disclosed in his
pleading that he was actually engaged as Canteen-boy by
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the contractor. Therefore, it is to be established that the
said contractor was a camoulfage contractor of the
management. 1have failed to find out an iota of evidence
from the record relaying on which the submission made by
the concerned workman could be supported. As the
concerned workman has failed to establish that the said
contractor was a camouflage contractor of the management
the question of drawing any conclusion to the effect that
he should be considered as the employee of the

management does not arise. Accordingly the question of

his dismissal from service by the management as raised by
the concerned workman finds no basis to accept. The
concerned workman did not consider necessary to raise
industrial dispute against the contractor who engaged him
in the cameen, Before the Conciliation Officer there was
also scope-on the part of the concerned workman to
establish that though he was appointed by the contractor
actually the said contractor was the man of the management
and for which he should be considered as direct employee
of the management. But the concerned workman did not
consider necessary to highlight that fact before the
Concilation Officer, It transpires from the facts disclosed

in the written statement of the management that over the

self-same issue the sponsorigg union raised an industrial
dispute before the Asstt, Labour Commissioner-cum-
Conciliation Officer, Ranchi, for regularisation of the
concerned workman and other workers as employees of
the management. Ultimately as the said conciliation
proceeding faited the Ministry made a reference which was
registered as Reference No. 101/91 before this Tribunal.
Apart fromraising that dispute the'sponsoring union again
raised an individual dispute in the month of July, 1998 for
the concerned workman and 12 others, but that too was
rejected. It is seen that thereafter the concerned workman
raised the instant industrial dispute for conciliation which
ultimately resulted reference to this tribunal for adjudication.
The concerned workman cannot avoid responsibility to
establish that in individual capacity he was eligible to
raise industrial dispute evading the provision of Sec. 2-A
of the Industrial Dispute Act. Section 2(o0) has clearly

pointed out under which circumstances a workman

individually can raise an industrial dispute. Therefore,
under the ambit of Sec. 2-A a workman is debarred from
eraising any industrial dispute in independant capacity.

5. After careful consideration of all the facts and
circumstances I find no dispute to hold that inspite of
getting ample scope the concerned workman neither has

_ been able to establish the fact that the contractor under -

whom he used to work in the canteen was a camouflag
contractor nor he has been able to establish that he was
directly apponted by the management to work in the said

canteen. Functioning of canteen cannot be considered as
of perennial in nature, particularly in respect of the canteens
which are un-recognised and not statutory. The

' management categorically has submitted that they only

made a provision for a canteen for the benefit of the
employees and for that reason they provided a space and
thereafter they as per Agreement engaged a contractor to
run the said canteen and agreed to pay subsidy. They
categorically submitted that neither they had any direct
control over the said canteen nor they had any supervising
capacity as the said canteen was not under their control or
domain. Therefore, this aspect ought to have been
established by the concerned workman to contradict the
claim of the management, but it is seen that the cencerned
workman after raising the industrial dispute did not consider
necessary to adduce any cogent evidence in this regard.

" 6. The facts disclosed in the pleadings in any

 circumstance cannot be considered as substantial piece of

evidence until and unless the said fact is cono@qmt?ﬁ by
cogent evidence. Here in the instant case the concerned
workman got ample scope to justify his claim which he
ventilated in the written statement, but he has failed to
establish his claim lamentently. Accordingly, relaying on
the facts disclosed in the written statement I find no scope
to uphold the claim of the concemed workman and for
which he is not entitled to get any relief.

7. Inthe result, the following award is rendered—

The demand of the concerned workman, Mahendra
Ram, for his regularisation and reinstatement as Canteen-
boy w.e.f. 15-6-1998 is not justified and the concerned
workman is' not entitled to any relief.

B.BISWAS, Presiding Officer

& faeel, 223786, 2004
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New Delhi, the 22nd April, 2004

S.0. 1148 .—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award
{ Ref. No.214/99) of the Central Government Industrial- -
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Tribunal/Labour Court, II Dhandbad now as shown in
the Annexure, in the industrial dispute between the
employers in relation to the’ Management of CM.P.D.I.L.
and their workman, which was received by the Central
Governmenton 19-04-2004,

[No. L-20012/577/98-IR(C-1)]

S. 8. GUPTA, Under Secy.

-AANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL No. 2, DHANBAD

In the matter of a reference under Sec. 10 (1)(d) (2A) of
the Industrial Disputes Act, 1947

REFERENCE NO. 214 OF 1999

PARTIES: Employers in relation to the managemeht
of CMP.D.I.Ld

- AND

Their Workmen. '

PRESENT: sShri B. Biswas Presiding Officer.
APPEARANCES : '

For the Employers : Shri A. K. Mishra
_ Personnel Officer
For the Workman/Union : None
State : Jharkhand. ‘Industry : Coal
Dated, the 29th March, 2004
AWARD

By OrderNo. 1.20012/57‘7/98—[R(C—I)dawd 17-5-1999
the Central Government in the Ministry of Labour has, in
exercise of the powers conferred by clause (d) of sub-
section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following
dispute for adjudication to this Tribunal.
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2. The case of the concerned workman according to
the written statement submitted by him, in brief, is as
follows

He submltted that since 1978 the management is
running a Canteen by appointing employer’s agent who is
a comouflaged contractor without any legal or valid
contract agreements. He submitted further that he was
engaged as a Canteenboy in the said canteen and since
1987 he was working under the so-called contractor
continnously but with uttar surprise the management
dispensed with his service w.e.f. 15-6-98 without any
notice and also without paying any compensation to

him. He submitted that for long 12 years he diligently
rendered his service continuously under the management,
Accordingly suchact of terrhination of his service was an
unfair labour practice and gross violation of law as laid
down by the Hon‘ble Supreme Courtwithout reasonable
cause. Accordingly he raised an industrial dispute for
conciliation which ultimately resulted reference to this
Tribunal,

3. The mangament, on the contrary after filing written
statement cum rejoinder have denied all the claims and
allegations which the concemed workman asserted in his
written statement. They submitted that since December,
1987 the concemed workman was appointed inthe canteen
run by, the contractor at CMPDIL premises. The
concerned workman started working in the said canteen
being appointed by the contractor, However the
management terminated the contract of the said contractor
who was engaged for running the canteen and for which
the concerned workman was disallowed to perform his
duty w.e.f, 15-6-98. Thereafter on 22-6-98 the concerned
workman raised an industrial ‘dispute directly to the
A.L.C.(C), Ranchi against his verbal order of termination
and prayed for reinstatement and regularisation. Thereafter
the conciliation was called for and as such on 15-7-1998
the General Manager (P& A) drew the attention of A.L.C-
cum-Conciliation Qfficer replying to his letter dated
23:6-98 informing him that the dispute regarding the
concerned workman has already been referred to by the
Government of India on [2-2-91 and has been registered
as Reference No. 101/91 which was pending before this
Tribunel. Again in the month of July, 1998 the union
raised a separate dispute in respect of the concerned

" workman and 12 others. During the conciliation meeting

held on 15-7-98 and 16-7-98 the management informed that
the matter in dispute was sub-judiced in connection with
Ref. No. 1010f 1991 and accordinghly submitted prayer for
rejecting the claim of the union. However, on 28-9-1998 the
A.L.C. (C), Ranchi without considering their prayer
submitted his failure report to the Ministry about the
individual dispute of the concerned workman and
accordingly the present dispute was referred by the
Ministry on 17-5-99. The management submitted that as it
was not a case of dismissal the concerned workman was
debarred from raising dispute under Sec. 2-A of the
Industrial Disputes Act and for which the instant reference
case is liable to be rejected. They further submitted that as
the concerned workman over his claim already raised an
industrial dispute which has been registered as Reference
No. 101/91 and the union who raised the dispute in 1998 for
the concerned workman and 12 others which has already
been rejected, the instarit reference is not at all maintainable
inthe eye of law over the same-self issue. The management
categorically denied the fact that the service of the
concerned workman was terminated being an employee of
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the manangement. He was actually engaged by the
contractor and the agreement, between them and the said
contractor was terminated, so the question of his working
under the management in the said canteen did not arise
and similarty the question of his dismissal from service by
the management finds no basis at all. They submitted that
the contractor was the principal employer of the concerned
workmar, but knowing fully well of the fact he did not
raise any dispute before the A.L.C{C) making the said
contractor as party in the instant'‘case and as such the case
is not maintainable without impleading the principal
employer as party. They further submitted that the
management had no ‘obligation to Tun a canteen in their
permises. Actually for the benefit of the employees the
management made a provision for a canteen and agreed to
pay subsidy for rurning the said canteen. Accordingly
there was no employer and employee relationship between
the management and the concerned workman. - They
submitted that they have their own recuritment policy and
if a workman is required to be employed he is to be
employed following the said policy. They further submitted
that it was observed by the Apex Court that the canteens
are of three categories, namely (a) Statutory Canteens, (b)
Non-statutory recognized canteens, (¢} Non-statutory and
non-recognized canteens. the canteen which the contractor
used to run in the premises of the management was non-
statutory and non-tecognized canteen as because there is
neither any statutory provision nor any obligation upon

them to run the said canteen. They submitted further that

they have only a limited role to play functioning of
contractor and do ot have any cantrol whatsoever on the
employee engaged by the contractor, in any manner. Their
work used to be supervised and controlied by the contractor
and not by the management, as the canteen was not
operated by the management under their direct control
and supervision. They submitted that in any manner the
question of application of Section 10 of the Contract Labour
(Regulation & Abolition) Act is attracted. They also
categorically denied the fact that the contractor who used
to operate the said canteen was a camouflage contractor
for which they categorically denied the claim of the
concerned workman and submitted prayer that the claim of
the concerned is no justified and for which he is not entitled
to get any relief.

Points to be decided :

3. =0 o e TR faard F= F FHER AR F T @
T E, ane. TE. F W S A 9 =fe ? o &
a‘rwﬁa‘uﬁW‘Wﬁ-e—qsﬁﬁﬂ?mmﬁaﬁ
m'ummmﬁquﬁm%ﬂﬁqﬁﬁi
FHER fFA Tea FUAE 2"

Finding with reasons :

4. It transpires from the record that inspite of giving
several opportunities the concerned workman has filed to
adduse any evidence in order to substantiate his claim.
The management also declined to adduce any evidence as
the concerned workman on whom enus shifted to establish
his claim has failed to adduce any evidence. It is the specific
claim of the concerned workman that he started working
under the contractor as canteen-boy in the canteen situted
in the premises of the management in the year 1987 and
thereafter the management without giving hin any notice
or paying him any compensation dismissed him from his
service in the year 1998, He submitted that such dismissal
of his service by the management was illegal, arbitary and
in violation to the principle of natural justice. The
management did not deny the fact in their written stratement

about thé work of the concerned workman in the said

canteen since 1987. Their contention is that the concerned
workman was an employee of the contractor and the said
contractor engaged him to work in the said canteen. They
disclosed that in the year 1998 the contractual agresment '
to run the said canteen in between them and the said
contractor was terminated and for which since that period
the contractor was not aitowed to work in the said canteen.
In natural course as the concerned workman was an
employee of the said contractor he was debarred from
working in the said canteen. The Management further
submitted that they are not liable to run any canteen at
theire premises, but for the benefits ofthe employees they
made a provision for running a canteen and for that reason
they reserved space to that effect. The further submitted

- that they agreed to pay subsidy to run the canteess in

question. Actually they neither have any control to run
the canteen nor there was scope on their part to recruit any
worker of the canteen violating their employment policy.
They disclosed. that the said canteen was non-statutory
and non-recognised canteen and for which. they do not
have any liablity of their canteen in question. Actudlly it
was the contractor who not only was responsible for
employing his men to work in the canteen but also was
responsible to supervise their workman for smooth running
of the same. Accordingly they submitted that the question
of dismisgal of the concerned workman from his service did
not arise at all as he was not at all employed by them.

Inspite of this fact the concerned workman in his individual

capacity raised an industrial dispute which is a bar under
Sec. 2-A of the Industrial Disputes Act. Considering
submission of the management it is to be looked into
whether the concerned workman was employed direcly by
the management and thereafier he was discharged from
his service by the management and other aspect which is
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to be looked into is whether the contractor who was
engaged in running the canteen was a camouflage
contractor or not. Inspite of getting ample opportunity the
concerned workman did not consider necessary to adduce
any cogent evidence to show that he was employed by the
management and thereafter rendering his continucus
service he was dismissed by them in the year 1998 without
issuance of any notice or paying any compensation. The
concermned workman also was liable to establish, pagticularly

when he has brought the allegation against the

management, that the contractor who used to run the said
canieen was a camouflage contractor. Censidering the
pleadings of both sides I find no dispute to hold that the
said canteen used to be run by a contractor as per agreement
with the management. It is not the case of the concerned
workman that he was employed by the management. On
the contrary, it transpires clearly from the fact disclosed in
his pleading that he was actually engaged as Canteen-boy
by the contractor. Therefore, it is to be established that the
said contractor was a camouflage contractor of the
management. I have failed to find out an iota of evidence
from the record relaying on which the submission made by
the concerned workman could be supported. As the
concerned workman has failed to establish that the said
contractor was a camouflage contractor of the management
the question of drawing any conclusion to the effect that
he should be considered as the employee of the
management does not arise. Accordingly the question of
his dismissal from service by the management as raised by
the concerned workman finds no basis to accept. The
concerned workman did not consider necessary to raise
industrial dispute against the contractor who engaged him
in the canteen. Before the Conciliation Officer there was
also scope on the part of the concerned workman to
establish that though he was appointed by the contractor
actually the said contractor was the man of the management
and for which he should be considered as direct employee
of the management. But the cencerned workman did not
consider necessary to highlight that fact before the
Concilation Officer. It transpires from the facts disclosed
in the written statement of the management that over the
self-same issue the sponsoring union raised an industrial
dispute before the Asstt. Labour Commissioner-cum-
Concilation Officer, Ranchi, for regularisation of the
concermned workman and other workers as employees of
the management. Ultimately as the said conciliation
proceeding failed the Ministry made a referénce which was
registered as Reference No. 101/91 before this Tribunal.
Apart from raising that dispute the sponsoring union again
raised an individual dispute in the month of July, 1998 for
the concerned workman and 12 others, but that too was
rejected. It is seen that thereafter the concerned workman

raised the instant industrial dispute for concilation which
ultimately resulted reference to this tribunal for adjudication. -
The concerned workman cannot avoid responsibility to
establish that in individual capacity he was eligible to
raise industrial dispute evading the provision of Sec. 2-A
of the Industrial Dispute Act. Section 2(0o) has cléarly
pointed out under- which circumstances a workman
individually can raise an industrial dispute. Therefore,
under the ambit of Sec. 2-A a workman is debarred from
raising any industrial dispute in independent capacity.

5. After careful consideration of all the facts and
circumstances 1 find no dispute to hold that inspite of
getting ample scope the concerned workrnan neither has
been able to establish the fact that the contractor under
whom he used to work in the canteen was a camouflage
contractor nor he has been able to establish that he was
directly appointed by the management to work in the said
canteen. Functioning of canteen cannot be considered as
of perennial in nature, particularly in respect of the canteens
which are un-recognised and not statutory. The
management categorically has submitted that they only
made a provision for a canteen for the benefit of the
employees and for that reason they provided a space and
thereafter they as per Agreement engaged a contractor to
run the said canteen and agreed to pay subsidy. They
categorically submitted that neither they had any direct
control over the said canteen nor they had any supervising
capacity as the said canteen was not under their control or
domain. Therefore, this aspect ought to have been
established by the concerned workman to contradict the
claim of the management, but it is seen that the concerned
workman after raising the industrial dispute did not consider
necessary to adduce any cogent evidence in this regard.

6. The facts disclosed in the pleadings in any
circumstances cannot be considered as substantial piece
of evidence until and unless the said fact is corroborated
by cogent evidence. Here in the instant case the concerned
workman got ample scope to justify his claim which he
ventilated in the written statement, but he has failed to
establish his claim lamentently. Accordingly, relaying on
the facts disclosed in the written statement I find no scope
to uphold the claim of the concerned workman and for
which he is not entitled to get any relief.

7. In the result, the folowing award is rendered—

The demand of the concerned workman, Satrughan
Mahato, for his regularisation and reinstatement as Canteen
boy w.e.f. 15-6-1998 is not justified and the concerned
workman is not entitled toany relief.

B. BISWAS, Presiding Officer
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8.0. 1149 .—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award
{ Ref. No. 115/97) of the Central Government Industrial
Tribunal/Labour Court, 11 Dhandbad now as shown n
the Annexure in the Industrial Dispute between the
employers in relation to the Management of B.C.C.L.

and their workmen, which was received by the Central
Governmenton 19-4-2004.

[No. L-20012/102/96-IR (C-1)]
S. 8. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL NO. 2, DHANBAD

In the matter of a reference under Sec. 10 (1){d) (2A)of -

the Industrial Disputes Act, 1947
REFERENCE NO.1150F 1997

Employers in relation to the management
of Bhowra OCP of M/S. BCCL.

AND
Their Workmen.
PRESENT : Shri B. Biswas, Presiding Officer.
APPEARANCES:
For the Employers
For the Workman
State : Jharkhand

PARTIES:

: lndustry Coal

Dated, the 29th March 2004
AWARD

By Order No. 1.-20012/102/96-1R(C-1) dated .

22-10-1992' the Central Government in the Ministry of

Labour has, in exercise of the powers conferred by clause .

(d) of sub-section (1) of Section 10 of the Industrial
Disputes Act 1947, referred the followmg dispute for
adjudication to this Tribunal :

"Whether the action of the management of Bhowra
OCP of M/S. BCCL in denying to re-assess the age of the
workman Smt. Kamla Mahali by Apex Medical Board is
justified? 1f not, to what relief is the concerned workman
entitled?" :

- Shri B.M. Prasad, Advocate.
: Shri 8.N. Goswami, Advocate -

2. The case of the concemned workman according to the
written statement submitted by the sponsoring union on
her behaif, in brief is as fallows :—

_The sponsoring union submitted that Smt. Kamla
Mabhali, concerned workman was originally appointed at
Bhowra (North) Colliery on 8-10-1973 at No.4 siding having
1D. CardNo.00175, Form ‘B’ Register No.4694 and CM.PF.
AJ/C No. C/26/664 as wagon loader. They disclosed that at
the time of appointmient the date of birth of the concerned
workman was recorded in the Form ‘B’ Register as
1-1-1942. The concerned workman thereafter was
transferred from Bhowra (S) Colliery to Bhowra (N) O.C.P.
They disclosed that in the year 1987 the management issued

" service excerptto theconcerned werkman alongwith other

workmen where in also her date of birth was recorded as
1-1-42. They alleged that by Office Order No. PS/BH/OCP/
94/Rett/9608 dated 12-6-94/6-8-94 issued a notice to the
concerned workman to retire from the service w.e.f. 1-1-95.
On receipt of the said notice the concerned workman was
astonished as because when her date of birth was recorded
as [-1-42 in Form ‘B’ register and also in service excerpt
how the management asked her to be superannuated from
service w.e.f. [-1-95. Accordingly, she submitted
representation. to the management for rectification of hér
date of birth but to no effect. On the contrary, in view of
that notice the. management superannuated her w.e.f.

1-1-95. They further submitted that in accordance with the
provision of JBCCI Implementation Instruction No.76 the
age is to be assessed by Apex Medical Board, if there is
variation in respect of age recorded in different records.

Accordingly the concerned workman submitted prayer for

" assessment of her age through Apex Medical Board which

was ignored by the management. They alleged that the
management illegally and arbitrarily superannuated the

* concerned workman from her service. before the actual

date ofher siperannuation and for hich'they raised an
“industrial dispute before the A. L. C, (C) for conciliation

Whlch resulted reference to this Tnbunal for adjudlcatlon, .

3. The management, on the contrary, aﬂ:er filing written.
statement-cum-rejoinder have denied all the claim and
allegations which the sponsring union asserted in the
written statemeént. They submitted that at the time of entry
of the concerned workman in service her date of birth was

recorded in Form ‘B’ Register as™1-I-35. It has been

mentioned further that in the service excerpt the date’of
birth was wrongly recorded as'1-1-42 and it was detected

‘ and properly corrected. As the date of birth of the

concerned workman was 1-1-35 the management issued
due notice to the congerned workman for her
superannuation on attammg‘the age of 60 years w.ef
1-1-1995, Accordmgly, they disclosed that the claim of the
concerned workman to the effect tirat her date of birth was

1-1-42 and she Was l‘ilﬂgally superannuated findsnobasis

atall y i
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In the circumstances the management submitted their
prayer to pass award rejecting the claim of the concerned
workman.

Points to be decided :

» 4. “Whether the action of the management of
Bhowra OCP of M/s. BCCL in denying to re-assess the age
of the workman Smt. Kamla Mahali by Apex Medical Board
is justified? If not, to what relief is the concerned workman
entitled?” : ‘

Finding with reasons :
5. It transpires from the record that the sponsoring
union in order to substantiate their claim examined two
witnesses including the concerned workman. The

management, on the contrary, examined one witness in
support of their claim.

Considering the evidence of both sides and also
considering the facts disclosed in the pleadings I find no
dispute to hold that the concemned workman got her
appointment as wagon loader in the year 1973 at Bhowra
(E) colliery and thereafter he was transferred to Bhowra ™)
OCP. It is the contention of WW-1 i.e. the concerned
workman that at the time of her entry in service the
management recorded her age as 25 years. She disclosed
that she received service excerpt from the management
and returned back the same duly filled in the under her LTI
She disclosed that she made a representation to the
management for rectification of her date of birth. During
cross-examination this witness admitted that she was not
atall aware if any industrial dispute was raised either before
the A.L.C. (C) or she raised industrial dispute only one
month before the date of her superannuation, This witness
further admitted that in Form ‘B’ Register she puther L. T.1.
while her service particulars including her age were
recorded. She further admitted that in the Identity Card
Register not only her photograph was pasted but L.T.I.
was taken. WW-2 who is Joint Area Secretary of Bihar
“Colliery Kamgar Union, during his evidence disclosed that
the date of birth of the concerned workman in Form ‘B’
Register was recorded as 1-1-42. In support, this witness
relied on photo copy of Identity Card, marked Ext. W-1,
copy of office order dated 20-9-86, marked Ext. W-2, service
excerpt makred Ext. W-3, office order in the matter of
issuance of superannuation notice, marked Ext. W-4 and
representation submitted before the A.L.C. (C) raising
industrial dispute, marked Ext. W-5. WW-2 further
submitted that the concerned workman submitted
representation to the management for rectification of her
date of birth and the said two copies of representations
during his evidence were marked as Exts. W-6and W-7. On
the contrary, MW-1 during his evidence produced criginal
Form *B’ Register and Identity Card Register. In the original
Form ‘B’ Register the name of the concerned workman
appears at Sl. No. 4649 which during his evidence was
marked Ext. M- 1. In the said serial number along with all

particulars of the concerned workman her date of birth
was also recorded as 1-1-35. In the |dentity Card Register

. the date of birth wasalso recorded as 1 -1-35, This witness

further disclosed being satisfied with the particulars
recorded in the Form ‘B’ Register at SI. No. 4649 the

-concerned workman put her LTI in the respective column.

I find corroboration of this fact from the evidence of
WW-1. I have carefully considered the Form ‘B’ Register
and Identity Card Register and I am satisfied the date of
birth of the concerned workman has been distinctly
recorded in these two registers as 1-1-35. The sponsoring
union in support of their claim relied on photo copy of the
Identity Card Register which speaks that the date of birth
therein was recorded as 1-1-42. His Identity Card S1. No.
was 175. Considering the original Identity Card Register, 1
am satisfied that the name of the concerned workman was
recorded in S1. No. 175. In the Identity Card Register when
the date of birth of the concerned workman was recorded
as 1-1-35. Thave failed to understand how her date of birth
in the copy of the Identity Card was recorded as 1-1-42. It
is the specific allegation of the management that the date
of birth in the copy of the Identity Card Re gister was
interpolated by the sponsoring union with a view to give
reliefto the concerned workman. There isno allegation on
the part of the sponsoring union that the date of birth
recorded in the original Identity Card Register was
interpolated. It is seen that the date of birth of the concerned
workman in the Form ‘B’ Register was well as in Identity

. Card Register is appearing to be same. Therefore, onus

absolutely rests on the sponsoring union to establish that
the date of birth of the concerned workman was 1-1-42
and wrong date of birth wasrecorded in original Form ‘B’
Register and Identity Card Register. WW-1 during his
evidence disclosed that at the time of her entry in service
her date of birth was recorded as 25 years. I do not find
any cogent document which may corroborate such claim
and for which there is no scope to accept such contention.
Itis fact that in the service excerpt issued to the concerned
workman the date of birth was recorded as 1-1-42. The

~management admitted in the written statement that due to

mistake the said date of birth was recorded and the moment
the said mistake was detected the same was removed after
consulting Form ‘B’ Register as well as Identity Card
Register. The date of birth and other particulars in the

- service excerpt are recorded on the basis of particulars

recorded in the Form ‘B’ Register. Therefore, in the basis
of this register it is clear that the date of birth in the service
excerpt was wrongly recorded as 1-1-42 instead of 1-1-35.
Itisthe claim of the sponsoring union that when there was
discrepancy in recording date of birth of the concerned
workman in different registers of the management it was
their bounden duty to send the concerned workman before
the Apex Medical Board for assessment of her age
complying the provision as laid down in JBCCI Circular
No. 76. In rebuttal such claim of the sponsoring union, the
learned Advocate of the management submitted that there
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was no discrepancy in recording the date of birth of the
concerned workman in different registers maintained by

the management. He submitted that Form ‘B’ Register is

considered as statutory Register and binding upon all the
parties. In the Form ‘B’ Register the date of birth of the
concerned workman was recorded as 1-1-35. In the Identity
Card Register the same date of birth was recorded.
Therefore, the question of recording different date of birth
in different registers in respect of the concerned workman
did not arise at all. I fully agree with the submission of the
learned Advocate of the management because of the fact
that the concerned workman being fully satisfied with the
entries recorded in Form ‘B’ Register put her LTL In the
[dentity Card Register not only her photograph was pasted
but also the concerned workman put her LTI in the same.
Both the registers exposed clearly that the date of birth of
the concerned workman was recorded as 1-1-35 and not
1-1-42. In the circurnstances onus was on the sponsoring
union to adduce cogent evidence to rebut the claim of the
management relating to date of birth recorded in Form *B’
Register as well as Identity Card Register. 1 find no
hesitation to say that the sponsoring union failed to
produce an jota of evidence in support of their claim.

6. Accordingly, after careful consideration of all the
facts and circumstances discussed above [ find sufficient
reason to believe that rightly the concerned workman was
superannuated from her service w.e.f. I-1-95 and for which
there is no scope to say that the management approved
that decision arbitrarily, illegally and violating the principle
of natural justice. In the circumstances the concerned
workman is not entitled to get any relief.

7. In the result, the following award is rendered—
The action of the management of Bhowra OCP of BCCL in
denying to re-assess the age of the workman Smt. Kamia
Mahali by Apex Medical Board is justified and hence the
concerned workman is not entitled to get any relief.

E. BISWAS, Presiding Officer
T3 feweft, 228704, 2004
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New Delhi, the 22nd April, 2004

$.0. 1150.-—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award
( Ref No. 41/99) of the Central Government Industriai-

Tribunal/L.abour Court, II Dhanbad now as shown in
the Annexure, in the industrial dispute between the

employers in relation to the Management of B.C.C.L.
and their workman, which was received by the Central
Government on 19-04-2004.

{No. L-20012/75197-IR (C-1)]
S. 8. GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
~ TRIBUNALNO.2, ATDHANBAD

PRESENT : Shri B. Biswas, Presiding Officer. -
In the matter of an Industrial Dispute under
Section 10(1)(d) of the L.D. Act., 1947,
REFERENCE NO. 41 OF 1999
PARTIES : .

Employers in relation to the management of M/s. B.C.C.L.
and their workman.

Appearances: o
On behalfofthe workman  : None

Mr. H. Nath,
Advocate

On behalf of the employers

State : Jharkhand.

AWARD
The Govt. of India, Ministry of Labour, in exercise of
the powers conferred on them under Section 10(1Xd) of
the 1. D. Act., 1947 has referred the following dispute to
this Tribunal for adjudication vide their Order No. L-20012/
751/97-1R(C-I}, dated, the 1 8th January, 1999.
'~ SCHEDULE

“Whether the action of the management of
Angarpathra Colliery of M/s. BCCL in
dismissing Shri Shankar Vishwakarma, Ex-M/
Loader w.e.f. 6/10-4-95 from the services of
the company on the ground of unauthorised
absence w.e.f. 27-10-94 is legal and justified? If
not, to what relief the workman is entitled?” -

2, The case of the concerned workman according to
the written statement submitted by the sponsoring Union
on his behalf in brief is as follows :— ,

They submitted that the concerned workman had
been served with a notice vide ietter No.AP/95/32 dated
6/10-4-95 under signature of the Project Officer,
Angarpathra colliery about his dismissal from service,
illegally, arbitrarily and violating the principles of natural
justice. They submitted that the charge of habitual
absentism brought against the concerned workman had
no basis at all. They disclosed that the concerned workman
had no intention to remain himself absent from duty but
the circumstances compelled him time to time to be absent
as there was no control over the unexpected ill health of
the workman orany member of his family. They submitted
that there was no other male member in the family of the
workman to look after the affairs of his family at his native
village, which also sometimes led him to remain absent

Industry : Coal
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from duty. They submitted that the management did not
consider all these vital factors before dismissing him from
service on the basis of arbitrary enquiry submitted by the
Enquiry Officer. They alleged that such order of dismissal
was not only biased but also motivated.

In the circumstances, the sponsoring Union
submitted their prayer to pass award with a direction to the
management to reinstate the concerned workman in service
with full back wages and other consequential relief setting
aside the order of dismissal.

' 2. Management on the contrary after filing written
statement-cum-rejoinder have denied all the claims and

allegations which the sponsoring Union asserted in the

written statement on behalf of the concerned workman.

- They submitted that the concerned workman
developed the habit of absenting from his duties without
permission, information and also without sufficient cause
from time to time. The concerned workman in the years
1991, 1992 and 1993 worked for 48 days, 30 days and 60
days respectively. He started absenting from daty
continuously with effect from 27-10-94 without any
information or permission from the management and also
withut any justifiable cause. Accordingly, he was issued

with a chargesheet dated 22-1-94 with the charge of

committing misgonduct under clause 26.1.1 of the certified
standing prders. The concerned workman in reply submitted
by him admitted his guilt and prayed for mercy. However,
as the reply given by the concerned workman was not
satisfactory the disciplinary authority decided to hold
domestic enquiry against him and appointed Sri J. K. Singh
as the Enquiry Officer. They submitted that the said enquiry
was held against the concerned workman in his presence
and he fully participated the said proceeding. Full
opportunity was also given to the concerned workman to
defen* his case. They submitted that after completing the
domiesti. enquiry said Enquiry Officer submitted his report
holding him guilty to the charges and accordingly, after
considering the Enquiry report and consulting all other
aspects the disciplinary authority dismissed the concerned
workman from his service vide letter date 6/10-4-95. They
categorically denied the fact that the Disciplinary authority
illegally, arbitrarily and violating the principle of natural
justice dismissed the concerned workman from his service.
Accordingly, they submitted prayer to pass award rejecting
the claim of the concerned workman.
3. POINTS TO BE DECIDED

“Whether the action of the mdnagement of
Angarpathra Colliery of M/s. BCCL in dismissing
Shri Shankar Vishwakarma, Ex-M/Loader w.e.f.
6/10-4-95 from the services of the company the
ground -of unauthorised absence w.e.f. 27-10-94
is legal and justified? If not, to what relief the
~ workman is entitled?”
4. FINDING WITH REASONS
It transpires from the record that before taking up

1451 Gif04—~6

final hearing of this case on merit the issue relating to -
preliminary point was taken up for consideration to ascertain
if domestic enquiry held against the concerned workman
was fair, proper and in accordance with the principle of
natural justice. It transpires from the record that the said
issue on Pre-point was decided by this Tribunal vide order

- No. 10 dated 23-12-03 to the effect that domestic enquiry

held against the concerned workman was fair, proper and
in accordance with the principle of natural justice. In the
circumstances at this stage there is no reason at all to
rediscuss this issue here again.

It is the specific contention of the managemem that
the concerned workman wa¥ in the habit of remaining
himself absent from duty without giving any prior intimation
or taking any permission from them. They disclosed that
during the year 1991, 1992 and 1993 the concemed wotkman
attended to his duty for 48 days, 30 days and 60 days

. respectively. He started himself absenting from duty again

from 27-10-94 without any information or taking any
permission from the management and. for which he was
issued a chargesheet dated 22-1-94 without any information
or taking any permission from the management and for
which he wasissued a chargesheet dated 22-1-94 charging
him for commission of misconduct under clause 20-1-1 of
certified Standing Order. The chargesheet during evidence
of MW-1 was marked as Ext. M-1. Concerned workman
submitted his reply to the charge sheet wherein he admitted
his guilt and prayed for mercy. The reply given by the
concerned workman during liis evidence was marked as
Ext.M-2. During enquiry proceeding the concerned
workman took the plea that the could not attend to his
duty owing to illness of his wife. He begged mercy beforc
the enquiry officer and assured him not to repeat such
practice in future.

It transpires that in course of hearing the concerned
workman did not adduce the evidence to substantiate his
claim that owing to illness of his wife he could not attend
to his duties. He had ample scope to produce necessary
medical papers to justify his claim that his wile actually
was lying ill and for which he did not get scope to attend -
his duty. It is the specific all=zation of the management
that it was not the selitary occasion when the concerned
workman remained on unauthorised leave. They alleged
specifically that during the years 1991, 1592 and 1993 the
concerned workman attend his duty for 48 days, 30 days
and 90 days respectively. Referring this statistics the
management submitted that the concerned workman v-as
in the habit of remaining himself absent from duty without
intimation to the management. The sponsoring Union in
the written statement submitted on behalf of the concerned
workman disclosed that there was no intention on his part

to remain absent from his duty but the circumstances

compelled him time to time to be absext as there was no
control over his unexpected ill health or sy member ofhis
family. They firther disclosed that there was no male
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member in his family to look after the affairs of his family at
his native viltage and that circumstances compelled him to
make him absent from duty,

In is fact that the person concerned cannot be hetd
responsible if he is lying ifl. Butif such plea is taken only to
shield himself in that case it deserves otherwise interpretation.
The sponsering Union in course of -hearing got ample
scope to substantiate their claim but they did not consider
necessary to do so. Even they did not consider necessary to
produce a single medical paper to show that either concemed
workman or his family members was lying ill. It is seen from
the statistics submitted by the management that during the
period of three years the concerfied workman attended his
duty in all for 168 days. This figure shows that the concemed
workman converted his place of his work as his sweet home

to use the same as of his choice ignoring alt code of conduct

of discipline to be maintained by a workman. It cannot be
considered as a ground at all that the concerned workman
had to go on leave as there was no male member at his native
village. Hf this fact is to be tasken as a ground for enjoyment
of unauthorised leave in that case it can be guessed easily

what will be the position in the Industry. The sponsoring 7

Union actually intended to mean that management shall be
debarred from taking any step if a workman in such position
remain on unauthorised leave,

No satisfactory explanation is forthcoming why the
concerned workman did not consider necessary to intimate
the management before starting enjoyment of such
unauthorised leave. To that effect also no satisfactory
explanation is forthcoming on the part of either workman
or of the sponsoring Union. It is seen that inspite of such
bad conduct in the matter of his attendance he again went
on unauthorised leave from 27-10-94. The chargesheet was
issued to the concerned workman on 22-1-95 i.e. after
remaining himself absent unauthorisedly for about three
months with the allegzation of committing misconduct under
clause 26-1-1 of the Certified Standing Order. I have carefully
considered all enquiry proceeding papers and also the

enquiry report. It is seen that the management in course of

hearing has well been able to establish the charge brought
against the concerned workman and for which the
concerned workman was dismissed from his service issued
by the management dated 6/10-4-95 (Ext.W-4),

Now the point for consideration is whether the

concerned workman is entitled to get any relief under -

Section 1 1A of the .D). Act, 1947. Section } t A of the LD.

Act speaks as follows :—
“Where an industrial dispute relating to the
discharge or dismissat of a workman has been
referred to a Labour Court, Tribunal or National
Ttibunal for adjudication and in the course of the
adjudication proceedings, the Labour Court,
Tribunal or Nationat Tribunal, as the case may be,
is satisfied that the order of discharge or dismissal
was not justified, it may by its award, set aside

the order of discharge or dismissal and direct
reinstatement of the workman on such terms and
conditions, if any, as jt thinks fit, or give such
otherrelief to the workman inctuding the award of
any lesser punishment in lieu of discharge or
dismissal as the circumstances of the case may
require.”

Therefore, according to this section there is scope
for mddification of the order of dismissal if it is established
that the order passed was unjustified on the face of the
punishment,

~ Here inthe instant case concerned workrnan remained
on unauthorised leave for years together. No doubt during
-hearing the concerned workman took different plea and
begged apology for the offence committed by him. He
however has failed to produce any cogent paper in support
of his plea for remaining himself absent from duty.
Therefore, if the conduct of the concerned workman is
taken into consideration there is scope to believe that such
plea of mercy was taken by him as a shield. He'did not care
atalt to keep the discipline of the management as a worker
for smooth running of the production. Learned Advocate
for the management submitted that it is not the intention of
the management to victimise any worker but if the conduct
of any worker exceeds all limjts and if his act becomes
prejudicial to' the interest of the managemient in maintaining
discipline of the Industry in that case they do not have any
way out but compelied to take such unwanted decision
which they have taken against.the concerned workman,
Disclosing this fact learned Advocate further submitted
that in the circumstances if my fenient view is taken in
favour of the concerned workman in that case there will be
a serious irnpact in the administration to maintain discipline
amongst the workman. I have carefully considered the
submission of the leamed Advocate for the management
in relation to the misconduct committed by the concerned
workman. 1 find that the submission of the Learned

" Advocate cannot be wiped out just on taking the ground

Jthat the concerned workman has prayed for mercy. | do not
find anything relying on which there is scope to say that
punishment inflicted on the concerned workman was

" unjustified. Accordingly as the concerned workman has

prayed for'mercy I am reluctant to consider it as a ground
to set aside the order of dismissal if the conduct of the
concemed workman is looked into in view of my discussion
above applying the provision of the Section 11-A of the
1.D. Act. _
In the result, the following award in rendered :—
“The action of the management of Angarpathra
colliery of M/s. BCCL in dismissing Shri Shanker
Vishwakarma, Ex-M/Loader w.e.f. 6/10-4-95 from the
services of the company on the ground of
unauthorised absence w.e.f. 27-10-94 is legal and
justified. Consequently, the concerned workman is
not entitled to get any relief.”’

B. BISWAS, Presiding Officer
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New Delhi, the 22nd April, 2004
S.0. 1151.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the award ( Ref. No. 71/
98) of the Central Government Industrial Tribunal/Labour

Court, II Dhanbad now as shown in the annexure, in the

Industrial Dispute between the employers in relation to
the management of BCCL and their workman, which was
received by the Central Government on 19-04-2004,

[No. L-20012/40/97-IR (C-1)]
S.S.GUPTA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) AT DHANBAD

PRESENT: :
SHRI B. BISWAS, Presiding Officer

In the matter of an industrial Dispute under Section 10 (1)
(d) of the LD. Act., 1947.

REFERENCE NO. 71 OF 1998

PARTIES : Employ'ers in relation to the
: management.of M/s. B.C.C.L and
their workman.
APPEARANCES :

On behalf of the workman : Mr. D. Mukheljce,'Advoca_te.
Onbehalf of the employers : Mr.B. M. Prasad, Advocate.
State : Jharkhand Indusiry : Coal.
Dated, Dhanbad, the 16th March, 2004
AWARD

The Govt. of India, Ministry of Labour, in exercise
of the powers of conferred on them under Section 10(1)
(d) of the LD. Act., 1947 has referred the following dispute
to this Tribunal for adjudication vide their Order No.
L-20012/40/97-LR. (C-I), dated, the 1Ith/12th March,
1998.

SCHEDULE

“Whether the action of the General Manager,
Govindpur Area No. III of M/s. B.C.CL., P.O.

Sonardih, (Dhanbad) in denying to allow Shr
Ramu Bhuia Wagon Loader to resume his duties is
justified? If not, to what relief is the concemned
workman entitled to?” »

2. The case of the concerned work-m_an according to
Written statement submitted by the sponsoring Union on
his behalf in brief is as follows.—

The sponsoring Union submitted that the concemed
workman was a pérmanent wagon loader at Govindpur
Colliery. They submitted that he owing to his illness started
absenting from duty but to that effect he gave due
information to the management. They submitted that after
recovery from his ailment when he came to his place of
work witha view to resurne his duties he was not allowed
to do so by the management without assigning any reason.
As a result the sponsoring Union took up his case and
submitted representation to the management with a request
to allow him to resume his duty but to no effect. As a
result seeingno other alternative they raised an industrial
dispute before the ALC (C), Dhanbad for conciliation
which ultimately resulted reference to this Tribunal for
adjudication. They alleged that the management illegally,
arbitrarily and violating the principle of natural justice did
not allow the concemed workman to resume his duties.
Accordingly, they submitted prayer to pass award directing
the management to allow the concerned workman to
resume his duties with all conseguential relief.

3. Management on the contrary after filing written
statement-cum-rejoinder denied all the claims and
allegations which the sponsoring Union asseried in their
written statement submitted on behalf of the concerned
workman. They disclosed that the concerned workian
was working at Govindpur colliery as Wagon Loader
during the years 1973-74. They submitted that he was
incapable of performing his duties and for which
frequently he would remain himself absent from duty
without any permission or information. Thercafter he
stopped atiending his duties from 1975 and left his
employment without any information to the management.
Actually he voluntarily abandoned his service and
considering his short period of his employment of

irregolar in nature did not initiate any action against him

and treated his case as abandonment of his scrvice
voluntarily. they had nopart to play in this regard.
Thereafter in the year 1994 the concemed workman -

posing himself as Ramu Bhuia made a complaint to
ALC(C) Dhanbad through Secretary of Bihar Collierv
Kamgar Union Dhanbad bringing all allegations against
the management maliciously with a view.to create pressurc
so that he may be allowed to resume his dutics. They
submitted that the delay of about 20 years in raising the
dispute makes the present reference illegal and invalid and
liable to be summarily rejected. They submitted that it
the workman was really interested in his job he could have

the scope to take up his matter directly with the
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management Accordingly, they are in doubt if the
concermned workman is actual Ramu Bhuia who worked
in an irregular manner as wagon loader during the years
1973-74 and who abandoned his service from 1975. They
submitted that as Ramu Bhuia left his employment at
his own accord in the year 1975, there was no reason for
him to demand for employment in the year 1999. They
alleged that the concerned workman by way of false
impersonation has made out a false and fabricated case

for entering into the employment of the company with

the help of litigation. In the circumstances, they submitted
prayer to pass award rejecting the claim of the concerned
workman.
4. Points to be dectded.
_“Whether the action of the General Manager,

Govindpur Area No. IIT of M/s. BCCL, P.O.

Sonardih (Dhanbad) in denying to allow Shri
Ramu Bhuia Wagon Loader to resume¢ his
duties is justified? If not to what relief is the
concerned workinan entitled te 7”
5. Finding with reasons.
It transpires from the record that inspite of giving
ample opportunity the sponsoring Union did not consider

necessary to adduce any evidence either oral or
documentry witha view to substantiate his clair. In the -

circumstances management also declined to adduce any
evidence in support of their claim.

Accordingly, considering the facts dlsclosed in the
pleadings of both sides let it be looked into if the claim of
the concerned workman stands on cogent footing or not.

Considering the facts disclosed in the pleadings of
both sides there is no dispute to hold that one Ramm Bhuia
wasa Wagon Loader at Govindpur colliery during the
years 1973-74. Itis the contention of the sponsoring Union
that during the said period as the concerned workman fell
ill he could not attend to his duty. However, to that effect
he gave due intimation to the management. They disclosed

that after recovery from ailment when the concemed

workman come to hisplace of work with a view to resume
his duty he was not allowed by the management to join

his duty and for which they took up the case of the

concemed workman and submitted representation to the

management with request to allow him to resume his duties -

but to no effect. The peculiar thing which is forthcoming
from the facts disclosed in the written statement submitted

by the sponsoring Union is that the sponsoring Union

kept themselves completely silent actually in which year
and how long the concerned workman was lying ill. From
the written statement of the sponsoring Union I also do
not find any whisper actually when the concerned
workman after recovery from his ailment came to his place
of work with a view to resume his duties.

On the contrary it is the case of the mahagementv
that as the concerned workman was in capable of -
performing his duties he was in the habit of remaining

himself absent from duty and ultimately in the year 1975
he completely deserted his service. They alleged that after
a lapse of about 19 years the concerned workman in the
name of Ramu Bhuia appeared and lodged a complaint
through the sponsoring union before the ALC{C)with a
prayer for resumption of his duties. Management casted -
dodbt if the workman who has raised the dispute was
original Ramu Bhmia or not.

Before taking into consideration of this allegatlonl
think there wiil be no dispute to hold that the sponsoring -
Union raised Industrial dispute after a lapse of 19-yearsto
get their relief. In course of hearing the sponsoring Union
has failed to produce a single medical paper to show that
the concerned workman was actually lying ill. Not a scrap
of paper is also forthcoming to show that the concerned

" workman gave due intimation to the management about

his ailment. No evidence is also forthcoming to show that

- afterrecovery he came to hisplace of work with a view to
resume his duty but the management did not allow him to

join. No cogent paper is also forthcoming before this. .
Tribunal in which month and year sponsoring Union
snbmﬂiedreprwanmmthemmentmthamqm _
to allow the concerned workman to ressme his: duties.
Actuallynotmnotaofendmoecouldhepredwedhythe
spansoring Union in view of the discussion made above. -

: Itwtheq:euﬁcdmmofﬂlemgmnmmashcsa;.
1975 the concerned workman deserted his service. To-~
" rebut this claim the sponsoring Untior: have also failedto

produce any cogent evidence. If the claim of the

‘management is taken into consideration that since 1975

the concerned workman deserted his service in that case
responsibility rests with the sponsoring Union to explain
whytheymadesuch:mrdmatedelayofw years to raise
Industrial Dispute beforé the ALC(C) , Dhanbad.
Itisreally shocking to note that excepting claim for

"resumption of duty the sponsoring Union have failed to

adduce a single cogent document that absence of the
concetned workman was geauine and for whu:h he could
not resume his duties.

It is fact that in the Industrial Disputes Act there is
no provision to disclaim the demand of the concemed
workman taking the ground of limitatin. But for that
reason the concemed workman/union cannot exenerate
their responsibility to account for reasonable ground for
causing delay in raising dispute. Here according to the
nmnagememtheeoncemedwmmnofhxsmnaconrd
and volition deserted his service in the year.1975. If this
fact is taken in to consideration the concerned workman/ _
Union must be liable#o.aseign cogent reason why they -

" took 19 years time to-raise the dispute. 19 yeatsdday

must be considered as-inordinate delay and it must e
accounted for. I find no hesitation to say that neither the
concerned workman nor hisunion has been. ableto satisfy
the ground of making such inordinate delay. Management
has casted doubt if the workman who has raised dispute is
actually Ramu Bhuia who was Wagon Loader at
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Govindpur Colliery and who deserted his service in the
year 1975. Such doubt could easily be eliminated if the
concerned workman after appearing personally would
produce relevant paper in support of his claim.

It is the specific claim of the sponsoring Union that’

managerient did not allow the concemed workman to
resume his duty. [ have already discussed above that the
concerned workman has lamentably failed to substantiate
his claim. As the sponsoring Union has brought specific
allegation against the management they cannot avoid their
responsibility to estabiish the same. I find no hesitation to

say that excepting bringing al egation the sponsoring union
have failed to produce any cogent evidence witha viewto

substantiate their claim and for which I.hold that the
concerned workman is not entitled to get any relief.

In the result, the follow ing award is rendered :—

“The action of the General Manager, Govindpur
Area No. III of M/s. BCCL, P.O. Sonardih (Dhanbad) in
denying to allow Shri Ramu Bhuia Wagon Loader to
resume his duties is justified. Consequently, the concerned
workman is not entitled to get any relief.”

B. BISWAS, Presiding Officer
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New Delhi, the 22nd April, 2004 '
S.0. 1152 —In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Govemment hereby. publishes the award ( Ref. No. 95 of
1996) of the Cetitral Government Industrial Tribunal No.
Il Dhanbad now as shown in the annexure, in the

Industria! Dispute bétween the employers in relation to -

the management of Bhojpur Rohtas Gramin Bank and their
workman, which was received byﬂle Central Govemment
on 21-04 -2004 '

BEFORE THE CENTRAL GO’VERNMENT‘

INDUSTRIAL TRIBUNAL (NO. 2) DHANBAD. _

In the matter of a reference under Sec. 10(1)(d) of the
Industrial Disputes Act, 1947,

Reference No. 95 of 1996

: Employers in relation to the
management of Bhojpur Rohtas
Gramin Bank. .

AND
Their Workmen. _
PRESENT : Shri B. Biswas, Presiding Officer.
APPEARANCES :
For the Employers
For the Workmen :

PARTIES -

Shri B. M. Sahay, Advocate.
Shri B. Prasad, President,
Bihar Provincial Gramin
Bank Employees Amocmnon_
State : Bihar Industry : Bank.
Dated, the 30th March, 2004.
AWARD :

By Order No. L-12012/89/95-LR. (B-I) dated, the
3rd September, 1996 the Central Govemment in the
Ministry of Labour, in exercise of the powers conferred
by clause (d) of sub-section (1) of Sec. 10 of the Industrial
Disputes Act, 1947, referred the following dispute for
adjudication to this Tribunal :

“Whether the action of the management of Bhojpur

Rohtas Gramin Bank, Arrah in terminating the

services of Sh. Vidya Nand Singh, Ex-Peon is

justified and legal? If not, to what relief the workman
is entitled to?”

2. The case of the concerned workman according to

~the Written Statement submitted by the sponsoring Union

on his behalf, in brief is as fq]lows —

“'The sponsoring union submitted that the concemed
workman Vidya Nand Singh, was orally appointed by the
management of Bhojpur Rohtas Gramin Bank at Rajpur
branch as a temporary Peon on 7-2-89. The workman used
to perform the folowing duties :

(i) Taking out Registers, Letlgers from the Almirah
and putting the same on the table, counter;
(ii) Carrying outtoken book, scroll book;
(iii) Cleaning tables, chairs, counters;
{(iv) Sweeping Bank’s floor;
. (v) Opening and closing of Bank’s Gate;
(vi) Posting of Mails to the Post Office;
(vii} ‘Carrying Daks through Peon Book and distributing
_the same to the Customers of the Bank;
(vm) Smchmg of cmt:ncy nawes and vouchers;
{ix) :Serving water; tea to' the members of -staff and

; customers :mdperfonmng other mmdry jobs ofa
‘Peon, - .

and used to work from9.30 a.m. to 5.30 P.M. every day.

They submitted that the concerned workman worked in
the said Rajpur Branch of the Bank from 7-2-89 to
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27-2-92 without any interruption and during this period
he put his attendance for more than 240 days in each
calendar vear. Thereafter his service was utilised upto
30-6-93 with some breaks and he was stopped from
performing his duty abruptly w.e.f. 1-7-1993. They
disctosed that as wages the management used to pay him
al therate of Rs. 5/- per day on weekly basis and sometimes
twice ina week. They alleged that the workman was forced

to take payment on different names on marny 0ccasions on '

threat of loosing his job. He was not paid bonus for the
period of his working as per the provisions of Payment of
Bonus Act, 1965. They disclosed that the termination of
the workman comes under Sec. 2(00) of the [.D. Act, 1947.

They further alleged that before stopping the concerned

workman from service the management neither gave any
notice nor any notice pay as per provision laid down in
Scction 25F of the [.D. Act. Accordingly, after stopping
his service the concerned workman submitted
representation for his reinstatement but to no effect and
for which the concerned workman on 7-2-1994 raised an
industrial dispute before the A.L.C. (C), Patna for
concihiation which ultimately resulted reference to this
Tribunat for adjudication. They alleged that such stoppage
of work of the concerned workman by the management
was illegal. arbitrary and in violation of the principle of
nataral justice. Accordingly, the concerned workman
submitted prayer through the sponsoring union for his
reinstatement in service with full back wages.

3. The-management, on the contrary, after filing '

written statement-cum-rejoinder have denied all the claims

and allegations which the sponsoring union asserted in the .

written statement on behalf of the concerned workman.
They submitted that the concerned workman was never
appointed in the services of the Bank and as such the
qucstion of termination of his service did not arise. Actually
the concerned workman was engaged by Rajpur (Rohtas)
branch to perform labour oriented job such as cleaning of
ftoors, desk tables, chairs, serving water to staff and
customers etc. on daily wages as per need of the Bank and
lor which there was no scope to place his claim that he
was an cmplovee of the Bank within the meaning of
“workman’ under the provision of Industrial Disputes Act,
1947. They submitted that there was no post of peon in
the Bank and. as such, the question of the workman’s oral
appointment as temiporary peon stands exposed. They
submitted that oral appointment is not permissible/
prevelent in the Bank. Moreover, he has failed to produce
any document in support of his claim that he was appointed
as temporary peon in the Bank which further exposed the
falsity of the claim. Actually the claimant used to do part
time work of sweeping and cleaning the Bank and for
which hie was paid wages for the period/hours he
performed the job. They categorically denied the fact that
the concerned workman was stopped from his work w.e.f.
t-7-93. He was a part time sweeper and for which he has
been paid due wages for the hours he worked. They further

submitted that the provision of bonus as per Bonus Act
will have no applicationin the instant case of the concemed
workman as he was a casual labour/part time sweeper on
daily wage basis. They also denied the fact about
application of Sec. 2(00) of the Industrial Disputes Actin
case of the concerned workman. They disclosed that as
the concerned workman was engaged absolutely for time
totime job of sweeper the question of giving any notice or
payment of any compensation as notice pay as provided
under S¢c. 25-F did notarise at all. They disclosed that as
the concerned workman worked in the said branch of the
Bank as part-time sweeper on daily wage as. and when
needed by the Bank from time to time ho question of
termination arises and such allegation contained in the
petition has been categorically denied by them. They
further submitted that as engagement of the concemned
workman was absolutely on part-time basis the question
of performing his duties for 240 days in a year does not
arise at all. They submitted that casuat sweepers who have
completed 240 days work in one calendar year were only

- considered for regularisation. They disclosed that reliance

of NIT Award referred to in the petition is of no assistance
1o the claim of the claimant rather it negates his casé as
would be evident frompara 16(3) at page 21 of NABARD,
Bombay letter No. NB. IDD. RRCBD. No. C. 4559/316
(Gen)-92/93 dated 20-3-93 (implementation of NIT)
Award read with Equation Committee
Recommendations—Woiking Group Report). The relevant
portion of the said para 16(3) J is as under :

S in respect of RRBs which has appointed
sweepers on contract basis or mannual Jabour job basis or
floor area basis and paid/paying them through
contingencies, such sweepers do not form part of the RRB
Personnel as such. . . .. ”

They submitted that in Para 16 I(a) at page nos. 17
& 18 of the NABARD aforesaid letter dealt with about
regularisation as follows :

U it is, therefore, decided that all those
employees in sub staff cadre who were in the service of
the RRB as on 22-2-1991 (date on which GOI had notified

~acceptance of NIT Award read with the Equation

Committee Report) and who have compl‘eted 240 daysof
continuous service after that date may betreated as regular
employees of RRBs with effect from 22—2—1‘991 It is,
however, decided that inrespect of employées whose cases
have already been settled/regularised prior to that date need
not be reopened.”

Referring the quotation above the management
submitted that it will be obvious that the case/dispute in
hand has no relevance nor is covered by the NIT Award
or the Working Group Report circilated by NABARD's
aforesaid letter dated 20-3-93 and any claim in the petition
under reply on such basis, is misplaced.

Stating all these facts the management submitted that
the concemned workman is neither entitled for reinstatement
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with back wages nor for regularisation in Clags-1V
employee and for which his claim is liable to be rejected.

POINTS TO BE DECIDED :

4. “Whether the action of the Management of
Bhojpur Rohtas Gramin Bank, Arrah, in terminating the
services of Shri Vidya Nand Singh, Ex-Peon is justified
and legal? If not to what relief the workman is entitled
to?”

FINDING WITH REASONS :

5. It transpires from the record that the management

in order to substantiate their claim examined five witnesses

.85 MW-1 to MW-5. The concerned workman also in

support of his claim examined three witnesses including
himself as WW-1to WW-3.

MW-1 during his evidence disclosed that from
9-5-89 to 22-10-92 he was posted as Branch Manager at
Rajpur Rohtas Gramin Bank. He disclosed that when he
joined the said branch he found the concerned workman
to work there. He disclosed that the workman concemed
was engaged as part-time sweeper in the said branch,
Actually the brother of the concerned workman was a
permanent messenger of Rajpur Rohtas Gramin Bank.
During his absence the concerned workman was engaged
as sweeper. He further disclosed that it was the duty of the
messenger to sweep the bank and for which during the
absence of the said permanent messenger i.e. the brother
of the concerned workman he was engaged as sweeper
absolutely on casual daily rated basis for the purpose of
sweeping the Bank. This witness during his evidence
admitted that as per circular issued by the Head Office no
person can be engaged on daily rated basis to work as
sweeper or for any other work. This witness disclosed
further that during his tenure from 9-5-89 to 22-10-92 the
concerned workman worked for 175 days only in the said
branch as part-time sweeper, but in view of the said circular
as a part of punishment the Head Office deducted from
his salary the wages which was paid to the concerned
workman for the said petiod. Before deduction of his salary
the authority issued him a show-cause letter and thereafter
issued order for deduction of Rs. 2,175/ from his salary
in connection with payment of wages to the concerned
workman for vielation of that order. The documents during
his evidence were marked as Exts. M-1 and M-2. This
witness further disclosed that similar order was passed
against another Branch Manager of Rajpur Rohtas Gra: ain
Bank, during whose period the concerned workman also*
worked on daily wage basis for his illegal engagement.
This witness, however, during his evidence failed to
disclosed actually in which year the concerned workman
was engaged as sweeper at Rajpur Rohtas Bank. However,
he disclosed that he used to pay Rs. 10/-per-day as daily
wage to the concerned workman. This witness further
disclosed that he did not issue any letter of appointment to
the concerned workman for his engagement as sweeper at
his branch. Moreover, nio contract was entered into between

the Bank and the concerned workman fof his work at the
said branch time to time on daily wage basis. During
evidence of this witness a letter issued by the Chairman
showing the period of work performed by the concerned
workman was marked as Ext. W-] .

MW-2 during his evidence disclosed that being
directed by the Head Office he made an CAquiry in the
matter of engagement of the concerned workman at Rajpur
Rohtas Bank by the Branch Manager and after inspecting
the relevant papers he submitted his report to the Head
Office over that issue. The copy of the report duly written
and signed by the witness which he submitted to the Head
Office was marked Ext.-M-3. ‘

MW-3 during his evidence disclosed that on 8-6-92
he joined and took full charge of the said branch in October, -
1992. This witness categorically denied the work of the
concerned workman at Rajpur branch duting his tenure.
He also failed to disglose if the concemed workman worked
in the said branch under previous Branch Manager. This
witness disclosed that during his tenure he received a
Circular not to engage any daily rated worker as till a
permanent messenger is posted. The circular during his
evidence was marked as Ext. M-4. He disclosed that in
case of permanent messenger goes on leave in that case
the duty of the Branch Manager to intimate the fact to the
Head Office and after taking permission from Head Office
they are allowed to get services from outsider on daily
rated basis but the condition is that they would not issue
any voucher in the naine of the person hired for the work
as because the voucher is issued in the name of Branch
Manager and thereafter payment is made to the concerned
workman. He disclosed further that engagement of such
daily rated worker only comes to a question if the
permanent messenger goes on leave. This witness also
disclosed that the job ailotted to engaged worker on daily
rated basis is only for sweeping the floor and keeping water
in the branch. This witness disclosed that from the pay of
the Branch Manager, K.B. Pandey for illegal engagement
of daily rated worker at his branch an amount was deducted
which was paid to that worker as his wages. The copy of

the order during his evidence was marked Ext. M-5. The

show-cause letter given to K.B. Srivastava, Branch
Manager by the Head Office for his engagement of daily-
rated worker illegally was marked as Ext. M-6. This
witness further admitted that as per Bank’s circular the
services of some daily rated workers were regularised who
fuifilled the criteria in the year 1984-85. Similar
regularisation of some workmen were made irr the year
1987 and 1990 as per order of the Head Office. The case
of the concerned workman was not considered for
regularisation by the Head Office as he failed to fulfil the
criteria. During his evidence some other document were
marked as Exts. M-7 to M-15 (formal proof being
dispensedwith). This witness during his cross-examination
categorically denied the fact of engagement of the
concemed workman by him during his tenure in the said
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branch. However, he admitted the photo copy of the
payment voucher dated 13-6-92 which was signed by the
‘Addl. Manager, Sri K.P. Srivastava, marked Ext. W-2. This
witness disclosed that by an order issued by the Head
Office the salary of the Branch Manager for adjustment of
the amount which was paid as daily wages to the concerned
workman was deducted. However, he admitted that the
said order was passed after the industrial dispute w: 5 raised
by the concerned workman. In his evidence MW-4
corroborated the evidence of other witnesses. MW-5 durig
his evidence disclosed that the management started
appointing messenger on regular basis on the basis of
guideline issued by the Govt. of India in the year 1984
and also an the basis of circular issued by the management
in the year 1985. As per the said circular the management
decided to provide regular messenger to the branches
having business of more than 40 lakhs per annum. Rajpur
(Rohtas) branch was also provided with regular messenger
in the vear 1985 as per the said yardstick. He disclosed
that the Branch Manager of Rajpur (Rohtas) branch was
not authorised to appoint any messenger on daily wage
basis when the said branch was provided with regular
messenger. Accordingly, engagement of the concerned
-workman to act as messenger in the said branch by the
Branch Manager was illegal. He further disclosed that the
moment management came to the knowledge of this illegal
engagement explanation was called for from the said
Branch Manager and thereafter the management deducted
the amount which was paid to the concerned workman as
wages from his salary. This witness during his evidence
further disclosed that neither he was aware when the
concerned workman was first engaged by the Branch
Manager in the said branch on daily wage basis nor he
was able to say haw much amount was paid to him as
wages. He also failed to disclose for how many days the
concerned workman worked in the said branch.

WW-1 ie. the concerned workman, during his
evidence disclosed that he was engaged as Peon by the
management of Rajpur (Rohtas) Gramin Bank on 1-2-89.
He disclosed that as part of his duty he used to sweep the
floor of the Bank, to supply drinking water to the staff,
used to place ledgers and other official rogisters on the
table of the staff taking out the same from Almirah etc. He
also used to carry dak to the Post Office and also to carry
letters to the Head Office and also used to stitch notes
under direction of the officer. He disclosed that his duty
liour was from 9 3¢) a.m. to 5.30 p.m. He submitted that hie
had to perform aHl job under the direction of the Manager
of that branch. He further disclosed that initially
" management used 1o pay him wages attherate of Rs. 16.75
per day and thereafter it was enhanced to Rs. 21.75 per
day buf snbsequently it was reduced by Rs. 10/-per day.
He further disclosed that payment of wages was paid

through voucher. He worked there upto 30-6-1993, as the:
Manager stopped him from work from the evening of that-

date. He alleged that before stopping him from work

management neither paid him any compensation in lieu
of notice or issued any notice to him. He further disclosed
that he worked.under the management in the said branch
continuousty for more than 240 days in each calendar
year. This witness during his evidence disclosed that the
management -did not issue any letter of appointment before
he was engaged as Peon at Rajpur (Rohtas) branch from
1-2-89. He admitted that Hridaya Nand was posted as
permanent messenger/peon.-He admitted that Nagendra
Nath Ojha, Branch Manager engaged him as Peon in the
said branch on 1-2+89 and after Mz. Ojha the Branch

" Manager was Mazar Hussain Ansari and thereafter Sheo

Naravast Singh wasposted as Branch Manager there. He
further admitted that the management used to pay him
wages for the days of work which he performed and no

-wage was paid to him during Holidays and Sundays. He

furthier admitted that his name was neither forwarded to
that branch from any Employment Exchange nor he

.submitted any application to the Branch Manager for his

appointment as peon. Actually Mr. N.N. Ojha personally
called him and engaged in the said Bank. However, in that

" regard he did not issue any letter to him. WW-2 was a

Cashier-cum-Clerk posted at Rajpur branch of Bhojpur
Rohtas gramin Bank from 16-8-90 to 8-9-93. This witness

- disclosed that when he joined there he found the

concerned workmen to work and found him to work in
the said branch till the date of his departure on transfer.
This witness further disclosed during cross-examination
that Hridyanand Singh, elder brother of the concerned
workman, was posted as permanent messenger at Rajpur
Branch. He admitted that proceeding was initiated against
the Branch Manager for allowing the concerned workman
to work at Rajpur Branch and it was ordered that wagcs
paid to the concerned workman should be deducted from
his salary and the same was deducted from his salary.

‘WW-3 was also a Clerk-cum-Cashier and posted ~ at

Rajpur Branch of Bhojpur (Rohtas) Gramin Bank from
2-5-90 to June, 1996. During his evidence he disclosed
that he found the concerned workman to work there as
part-time sweeper. Therefore if the evidence of WW-1.
WW-2 and WW-3 are taken into considcration it
transpires that the concerned workman was not engaged
by the Branch Manager of Rajpur Branch follewing the
appointment policy maintained by the management. It
is seen that his name was neither forwarded by the
Employment Exchange for consideration of his
dppointment nor even the concerned workman submitted
any application to the management for consideration of
his appointment. WW-1, the concerned workman
admitted that no letter of appointment was issued to him.
He admitted categorically that Sri N.N. Qjha. Branch
Manager of Rajpur Branch called him and cngaged him
to work int the said Branch and for such engagement Mr.
Ojha did not issue any letter of engagement. It is
astonishing to note that the Branch Manager held that
capacity to engage a person without imaintaining the norms



[o0T 1" 3(ii) )

WA T TS : HE 15, 2004/330 25, 1926 2287

in the matter of employment of any Class-IV worker. It is
the contention of WW-i that he worked as a Peon during
the period in question and used to perform all duties of a
Peon starting from 9.30 a.m. to 5.30 p.m. every day. He
further disclosed that during the period from 1-2-89 till
30-6-93 he worked at Rajpur Branch continuously and put
his attendance for more-than 240 days in each calendar
year. On the contrary, from the evidence of WW-3 it
transpires that the concerned workman was a part-time
sweeper and as per part-time sweeper he worked there
during the period in question. Both WW-2 and WW-3
admitted that wages used to be paid to the concerned
wotkman through voucher. Considering the evidencs of
thése three witnesses two things have come out very
clearly, namely; () that the coficerned workman worked
in the said branch as pirt-she sweeper and (ii) that such
engagement was made absolutely contravening the
employment policy of i management i.e. his engagement
was the outcome of whimsical choice of the Branch
Manager. MW-1 during his evidence disclosed that from
9-5-89 t0 22-10-92 he was posted at Rajpur (Rohtas) Bank
as Branch Manager. He admitted that when he joined he
found the concerned workman to work there as part-time
sweepe: and knowing fully well of the fact that elder
brother of Hridyanand Singh was posted there as
permanent msssenger/sweeper. This witness disclosed that
the concerned workman was allowed to work as sweeper
during the absencé of his clder brother, to sweep the Bank
premises and also to perform the duty of messenger
absolutely on casual daily rated basis. Tt is seen that this
witness allowed the concerned workman to work s part-
time §weeper knowing fully about the existence of the
cireofar issued by the Head Office that no person coiild be
engaged on daily rated basis to work as sweeper or for
any other work. This witness disclosed that during his
tenure th-. concerned workman worked there for 175 days
and for which in view of the said circular as a part of
punishment Head Office deducted from his salary a sum
of Rs. 2175/- which was paid to the concerned workman
as wages. In this coninection the order issued by the Head
Office, marked Ext. M-2 may be taken into consideration.
From this order it transpives that a sum of Rs. 2175/- was
ordered to be deducted from the salary of MW-1 for
payment of wages to the concemned workman for the period
of work done by him i.¢. for 197 days during the petiod
from 1991 to 92. Therefore, it is clear as per order that the
concerned workman during the period of MW-1 wotked
for 197 days and not 175 days as part-time sweeper. This
witness disclosed that similar order was passed against
another Branch Manager of Rajpur (Rohtas) Bank during
whose period the concered workman also worked on daily
wage basis out of his illegal engagement. Evidence of MW-
2 if is taken into consideration will expose clearly that he
was dirccted to inspect the Rajpur (Rohtas) branch by the
Head Office and to submit report in the the matter of
engagement of the concerned workman by the local Branch

1451 Gl/04—7

Manager. This witness after inspection subn\litted his geport
which during his evidence was marked Ext. M-3. From
his report it transpires that the concerned workman worked
at Rajpur (Rohtas)Gramin Bank from 4-2-89 to 22-4-93

.and in all he worked for 347 days. i have carefully

considered the report and from that report it transpires that
in the year 1989 the concerned workman worked for 46.
days, in the vear 1990 he worked for 59 days, in the year
1991 he worked for 196 days, in the year 1992 he worked
for 45 days and in the year 1993 he worked for 1 day.
From the evidence of MW-4 it transpires that the Branch
Manager was empowcered to engage a temporary
messenger in place of permanent messenger in case of his

ieavé and in the case payment of wages should be givento

that messenger thraugh Branch Manager in his name. We
have already got that Hridyanand Singh, the elder brother
of the concerned workman was posted as permanent
messenger al Rajpur (Rohtas) Bank, MW -1 disclosed that
during leave of his elder brother the concemed workman
was allowed to work as part time sweeper. If this fact is
taken into consideration in that case there would not be
any scope to raise any dispute, but it is seen that the Branch
Managers exceeding their limit allowed the concerned
workman to work there as part time sweeper inspite of
existence of permanent messenger there illegally and
without the knowledge of the Head Office. This fact will
come into light if the evidence of MW-5 is taken into
consideration, MW-5 categorically disclosed that the
Branch Manager had no authority to engage a man ondaily
wage basis when the said branch was provided with regular
messenger. This-witness disclosed that since 1985 the.
management started appointing messenger on regular basis
on the basis of guideline issued by the Government of India
in the year 1984 and on the basis of circular issued by the
management in the year 1985. As per the said circular the
management decided to éigaperegular messenger to the
branches having business of more than Rs, 40 lakhs per
annurn. This witness disclosed that Rajpur (Rohtas) Branch
was also provided with regular messenger in the year 1985
as per the said yardstick. Therefore, from the evidence of
MW-5 it is clear that permariéRt messenger was posted
there when the Branch Manager whimsically engaged the
concerned workman as part-time sweepur and on jnst and
proper ground the management deducted the wages paid
to the conceried workman by the eaid Bganch Manggcrs
from their respective sularies. It is seen apait from other
matérial documents that the manafement submitted

vouchers showing payment of wages to-the conceme. -

workman duting his workifig 8 part time sweeper at Ragpie
(Rahtas) Gramin Bank. The vouchers during his evidence
were marked Ext. M-18 series. ¥f the vouchers are taken

Into consideration it would éxpose clearly that in no

circumstances the concemed wotkman worked for 240
days or more than 240 days in a year. '_I'herefor?, onus
absolutely wasan the concemed workman to establish that
he worked under the management in the said branch for
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more than 240 days in a year from 1989 to June, 1993. No,
evidence is also forthcoming before this Tribunal That the

concerned workman was engaged as a Peon by the Branch
Manager of the said Bank. On the contrary, if the evidence
of WW-3 and evidence of management's witnesses are
taken into consideration it would expose clearly that he
was engaged as part time swegper and not full time Peon
by the Branch Manager. Therefore, there was no scope
at all for a part time sweeper to remain in work from 9.30
4.m. t0 5.30 p.m. WW-1 during his evidence discloscd the
nature of work which he had to perform while he was
allowed to work there. WW-3, on the contrary, did not
make any whisper in support of the claim of WW-TIie.
concerned workman, On the contrary, he categorically
disclosed that the concerned workman used to perform
his duty as part time Sweeper. Thercfore, the question of
regularisation of part time sweeper for rendering his duty
of limited period out of the scheduled duty hours in any
circumstances does-not empower to claim his
reinstatenient complying the provision as laid down under
Sec. 25-F of the L.D. Act.

Learned Advocate for the management in course
of hearing referred to decisions reported in 2000(4) PLJR-
771, 1991(1) PLIR-567, 2000(3) PLJR-91 and 1986 Lab.
1.C. 1981, In the decisions referred to above their Lordhips
of different High Coutts observed that termination of
engagement of persons working on daily wage basis
amounts to retrencliment within the meaning of Sec.2(00)
and for which provision of Sec. 25-F of LD, Act are not
applicable in such cases. Here practically it has been
admitted by the sponsoring union that the concemned
workman was engaged as daily rated worker. If the
decisions referred to above are taken into consideration
there is no scope to say that the concerned workman should
be treated as a ‘workman’ as per definition of Sec. 2(00)
of the LD. Act, Apart from this fact it is clear that the
concerned workman was not engaged as full time peon
but was engaged as apart time sweeper and therefore there
is no scope at all to say that Sec.25-F of the LD. Act has
attracted in this case as the management stopped him from
work without giving any compensation in lieu of notice or
without issuance of notice.

6. 1 have carefully considered all the materials on
recored and [ have failed to find out an iota of evidence
relying on which there is scope to uphold the contention
of the representative of the concemed workman in the
matter of regularisation of the concerned workman to his
service. [ find no hesitation to say that there is no scope at
allto consider that the concemed workman was retrenched
as per difinition of Sec. 2(oo) of the LD. Act.

In view of the facts and circumstances I hold that
the concerned workman is not entitled to get any relief in
vigw of his prayer.

7. In the result, the following award is rendered.
The action of the management of Bhojpur Rohtas Gramin
Bank, Arrah in terminating the services of Sh. Vidya
Nand Singh, Ex. Peon, is justified and the concerned
workmen is not entitled to any relief.

B. BISWAS, Presiding Officer
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New Delhi, the 22nd April, 2004

. 8.0. 1153, —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award { Ref. No. 25
C of 2003) of the Industrial Tribunal Patna now as
shown in the annexure in the Industrial Dispute between
the employers in relation to the management of State Bank
of Bikaner & Jaipur and their workman, which was

received by the Central Government on 21-04-2004.
[No. L-12012/36/2003-IR (8-1)]
AJAY KUMAR, Desk Ofﬁcer

ANNEXURE

BEFORE THE PRESIDING OFFICER,
INDUSTRIAL TR[BUN_AL PATNA

Reference No. 25C of 2003

Management of State Bank of Bikaner & Jaipur,
Frazer Road, Patna and their workman represented by Bank
Employees Federation, Bihar & Jharkhand, UCO Bank,

" Exhibition Road, Patna.

For the Management : None
Forthe Workmen  : None
Present . Priya Saran, Presiding Officer,

Industrial Tribunal, Patna
AWARD
The 13th day of April, 2004
By the adjudication order No. 1.-12012/36/2003-

IR(B-I) dated 30-06-2003 the Government of India.

Ministry of Labour, New Delhi has referred. under Clause
(d) of Sub-section (I) and Sub-section {2A) of Section 10
of the Industrial Disputes Act. 1947 (Lereinafter to be
referred to as "the Act’). the folowing dispute between
the management of State Bank of Bikaner & Jaipur. Frazer
Road, Patna and theirworkman Sri Deo Kumar represented
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by Bank Employees Federation, Bihar & Jharkhand for
adjudication to this Tribunal :—
“Whether the action of the management in
interpreting the circular No. PER/16/97-98 - for the
Patna City Branch of SBBJ in not allowing to the
post of Head Cashier “E” and debarring the claim
of Sri Deo Kumar for the said post is legal and
justified? If not, what reliefhe is entitled to?”
2 This is one of such cases, where the workman

espouses dispute with all vehemence but sheds all the

interest in due course probably on getting desired demand
fulfilied by the management. The none of the parties in
the instant case have come forward even afterbeing noticed
on several occasions either to file their written statement

or contest the reference. There in-action aforesaid leadsto

a simple iriference that they have either no case or they
are not interested in pursuing the matter further for the
reasons best known to them. The disinclination exhibited
by the workman in agitating his claim before this forum
simply suggests that he has no dispute whatsoever and so
does not want to contest anymore. Needless to say, this
Tribunal has but to deliver in the circumstances aforesaid
a no dispute Award, as therc is no material worth the name
on the record to favour any of the parties. ‘

3. Itis accordingly ordered thatno dispute between
the parties in relation to the Reference exists.

4. Award accordingly.

Dicated & corrected by me.

PRIY A SARAN, Presiding Officer

¢ fee, 26 oTHE, 2004

o 3Te 1154, —irefirw faarg stfufmm, 1947
(1947 1 14) F R0 17 F TR, A TR
@0311'50'@‘03?‘1"5' Eﬁ'ﬂl’ﬁ? EECGERT qag ﬁ‘iﬁﬁ'ﬁ aﬂ'{
T FHHR A, Iﬂﬂﬂ'ﬁﬁﬁﬁﬁzmﬁﬂﬁﬁw
TR AR STy SR e Ho-2, T foesht ¥
T (Tt wEm 89/91) Wy Wt &, W F
TR Y 26-04-2004 W T3 1)

[Ho WA-17012/115/90-3% 3 (=-11)]
New Delhi, the 26th April, 2004

S.0. 1154.—In presence of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award { Ref. No. 89/
91) of the Central Government Industrial Tribunal-cum-
Labour Court, No.2, New Delhi as shown in the annexure, in
the Industrial Dispute between the employers in relation to
the management of LIC of India and their workman, which
wasreceived by the Central Government on 26-04-2004.

[No. L-17012/115/90-IR (B-1D)
AJAY KUMAR, Desk Officer

" ANNEXURE
BEFORE THE PRESIDING OFFICER:
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-II,

RAJENDRA BHAWAN, GROUND FLOOR,
RAJENDRA PLACE, NEW DELHI

1.D. No. 89/91
PRESIDING OFFICER : R. N. RAI
IN THE MATTER OF :—
HARISH CHANDER MIDHA
VERSUS
LIFE INSURANCE CORPORATION OF INDIA
AWARD

The Ministry of Labour by its letter No. L- 17012/
115/90-IR(B2) Central Government dt. 26-07-1991 has
referred the following point for adjudication. The point
runs as hereunder . — '

«“Whether the action of the management of Life
Insurance Corporation in accepting the resignation
of Shri H.C. Midha is justified. If not to what relief
‘is the workman entitled to ?”

The claimant has filed statement of claim. In his
statement of claim, he has stated that he was working as
an office assistant since 26-2-1958 with Saharanpur Branch
of LIC of India at Saharanpur. The workman had suffered-
in the past from mental disease and had been admitted to
the mental hospital from where he was fully cured.

That during the month of Februarjr‘, 1989, the

‘workman had an attack of mental depression and also there

hadbeen troubles of mental depression.and also there had
been troubles in his family both financially and also marital
as his son-in-law left the workman’s daughter alongwith
hernewly bom daughter at his home permanently.

That on 10th of March, 1989 the workman requested
the then Sr. Branch Manager LIC Saharanpur Branch Shri
V. P. Sharma fo grant the maximum Jeave to cnable him
to sort out his family problems and also take the treatment
for his mental disease but he did not allow him the leave
and also threatened him that he will get him dismissed
from the service of LIC. The workman was already ina
state of mental depression/disease, his mind was not sound
at that time, and it appears that Sr. Branch Manager of
LIC got his resignation letter signed from the workman at
that time when he submitted his eave application for
maximum period but the same was not sanctioned to the
workman as per the letter of the Sr. Branch Manager, LIC
Saharanpur dt. 11-3-1989. .
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That the workman received a telegram on 9-4-1989
from the Sr. Branch Manger, LIC Saharanpur which read
as “Refer your resignation letter dt. 10th March, 1989,
your resignation from service of the Corporation stands
accepted by the competent authority effective 10th April,
19897

That the workman was a confirmed employee of the
LIC and he had no alternative job neither he was a rich
person rather he has a big family of 10 members to support
and also he had been in financial problems already and
the question of his resigning conld never had arisenunder
the normal and healthy circumstances.

That the workman had requested the LIC Authorities
for allowing him to resume his duties but so far he has not
been allowed to resume his duties.

That it is clear that the removal of the workman is
nothing else but pure and simple retrenchment and also
no compliance of requirements of section 25(F) of the ID.
Act, 1947 have been done by the LIC:Management and
thus, this, removal from the service of the workman is bad
in law.

The management has filed written statement. In their

written statement, it has been stated that the workman

submitted his resignation on 10-3-1989 and the same was _

duly accepted by the competent authority w.e.f.
10-4-1989 after the completion of the thirty days notice
period. The question of allowing him to joinhis duty after
acceptance of his resignation does not arise at all. It is
added that the resignation was duly tendered by the
workman and was duly accepted by the competent
authority the communication of which was made to the
workman concemed. The consideration of any resignation
was out of question.

It has been stated that the workman is not eatitled to
any reinstatement as stated in his plaint and as such to
any back wages or damages or interest. He is also not
entitled to any relief as to cost,

The workman has filed rejoinder. In his rejoinder,
it has been stated that it is a pure and simple act of the
removal of the workman from his job and it was necessary
on the part of the LIC management to comply with the
requirements of the Section 25(F) of the ID Act, 1947,
thus bad on law.,

Heard arguments from both the sides and peruse
the papers on records, It was argued by the workman that
he wasnotin a fit state of mind. He has got some menta?
ailment and he was frustrated. his family circimstance
were not good. So, he wrote resignation letter without
applying his mind and thereafter he wanted to withdraw
the said resignation letter but that was accepted. It was
further argued by the learned counsel of the workman
that a resignation letter must be addressed to the
appointing autherity and it must be accepted by the
appointing authority. In the present case, it has not been
addressed to the competent authority M-I and M-I are
the resignation letters. M-II is typed whereas M-I is in

the handwriting of the workman applicant. The workman
applicant has addressed his letter to the Senior manager and
there isno forwarding note of the Sr. Branch Manager as to
how it reached the competent authority. The resignation
letter M-IT hasbeen given under protest. In resignation letter
M-I it has been written that the air of the branch does not
suit me so I have sent the resignation letter. In both the
resignation letter, some ground is mentioned. The leamed
counsel for the workman argued that the resignation letters
arenotpure and simple and it hasbeen given by the applicant
workman when he was not mentally fit.

In 1988(2) ATLT(CAT) it has been h=ld that the
resignation letter should be accepted only when it is clear
explicit, unambiguous, unequivocal and unconditional in
terms. The resignation letter should not be deemed
voluntarily but the workman applicant has written it being
tired of his life, his family circumstances and frustration.
The employee who has worked for more than 25 years
why he would resign untll there are compelling
circumstances as he would be deprived of all the benefits
that may accrued to him.

That if the Government Servant addressed the
resignation letter to the authority other than the appointing
authority resignation would ab initio be void. In this case
also, AIR 1969-SC, PAGE 180 has been referred. From

 the above discussion, it becomes quite clear that resignation

letter should be addressed to the appointing authroity and
it should be accepted by the appointing authority only then
it can be said that the resignation letter has been validly
accepted. In the present case, the resignation letter has
been addressed to Senior Branch Manager who is not the
competent authority. Senior Branch Manager was
certainly not appointing authority so the letter addressed
to him is not a valid resignation letter and if the resignation
letter is void ab initio, its acceptance will have no efiect.
It has been further argued that the branch Manager did
not forward the letter dt. 8th March, 1989 as it was given
under protest and the resignation letter of 10th March
was also not explicit and voluntarily as such, the
resignation letter should be declared void ab initio.

It was submitted from the side of the management
that resignation letter is valid. The workman has addressed
it to .S1. Branch Manager. Sr. Branch Manager has
forwarded it to the competent authority and the competent
authority has accepted it.

It has been submitted by the management that the
workman was in a fit state of mind and he wrote resignation
letter voluntarily. Itis explicit so it has been accepted by
the competent anthority. The resignation letter shouldbe
addressed to the appointing authority. In this case, it has
not been addressed to the appointing authority. The
resignation letter should be voluntary but one resigntion
letter has been given under protest and in other it has been
specifically mentioned that the airs of the branch does not
suit me so'both the resignation letters cannot be said to be
voluntary. There were some compelling. circumstances
under which both the resignations have been given.
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My attention was drawn to 1988(2) SLJ CAT and
1989-ILLN-941(DB). The citations have been referred by the
workman. After going through the citations, I am of the
confirmed view that as per the contents of the resienation
letter, both the resignation letters are void ab initio as they
havedhot been addressed to the competent aunthority and
they are not voluntary, as such the action: of the management
in accepting the resignation letter is not justified. Since the
workman has expired during the pendency of the case, his
hcixsdesa'vemgetevaybmeﬁtasifthewodunmapplicam
has not resigned. He has not worked till his death so there is
no question of back wages but his due leave should be
considered and the other benefits by way of pension, gratuity
which have not been paid till his date of death or date of
retirement whichever is eartier should be paid to the heirsof
the deceased workman applicant.

The award is replied thus :— ‘

The action of the management of Life Insurance
Corporaton in accepting the resignation of ‘Shri Harish
Chander Midha is not justified. The heirs of the workman
are entitled to get all the benefits as if the resignation letter
is void ab initio though they are not entitled to get back
wages as the workman has not worked since the date of his
resignation but he should get all the benefits which the
other workman of his seniority are entitled to get. The heirs
of the workman are also entitled to get the benefits. The
Tesignation has not been validly accepted and it will be
deemed to have no effect.

The award is given accordingly.

Dated : 20-04-2004.

R. N.RAI, Presiding Officer
% feeeht, 26 otdw, 2004
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_ New Delhi, the 26th April, 2004

S.0. 1155 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award ( Ref, No, 41/
2003) of the Central Government Industrial Tribunal-cum-
Labour Court, Kolkata as shown in the annexure, in the
Industrial Dispute between the employers in relation to the
management of Punjab National Bank and their workman,
which was received by the Central Goveinment on
26-04-2004.

[No. L-12011/181/2003-IR (B-N)]
AJAY KUMAR, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL AT KOLKATA

Reference No. 41 of 2003

PARTIES : Employers in relation to the
management of Punjab National
Bank '

AND
Their workman.
PRESENT :
Mr. Justice Hrishikesh Banerji, Presiding Officer
APPEARANCE :

Onbehalf of the : Mr. S.C. Sadhak, Senior
Management Manager, HRD Section of the
Bank,

On behalf of Mr. D. Mukherjee, General
‘Workmen Secretary'of the Union. -
State : West Bengal. Industry : Banking.
Dated, : 13th Aprit, 2004,

AWARD

By order No. L-12011/181/2003-IR (B.II) dated
20-11-2003 the Central Govt. in exercise of itspowersunder
Section 10(1)(d) and (2A) of the Industrial Disputes Act,
1947 referred the following dispute to this Tribunal for
adjudication:

“Whether the action of the management in not
allowing arrear payment of officiating allowance
in clerical cadre to Shri Murahu Pandey, Peon/
Daftary in violation of Bank's circular No. 2/98
staff dated 12-2-1998 is justified and legal ? And if
yes, what relief the workman is entitled to? And
whether the workman is entitled for interest for
not releasing the said payment by the management
from the date the workman raised claim? If yes,
what relief the workman is entitled to?”

2. When the case is called out today, representative
of both the parties appear and file a joint petition duly
signed by them stating that the matter has been settled
between the parties and they pray for closing the present
proceeding. X

3. Inthe circumstance, present reference is disposed
of by passing a "No Dispute" Award. The joint petition
filed by the parties is made part of this Award as
Annexure-A. *

HRISHIKESH BANERJI, Presiding Officer

Dated, Kolkata,
The 13th April, 2004,

————— e
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ANNEXURF-A
BEFORE HON'BLEPRESIDING OFFICER, CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL,KOLKATA
Inthe matter of '
ID No. 41/2003
BETWEEN

Pumnjab National Bank ‘
Through Zonal Manager, Kolkata—Employer
-VS=
 General Secretary, PNB Employees Congress—Workmen
Most respectfully is submitted :—
—— That aclaim for arrear payment of Rs. 17749.82

(Rupees seventeen thousand seven hundred
forty nine and paise ¢ighty two only) being the
officiating allowance for the period May, 1987to
August, 1993 in favour of workman Sri Murahn
Pandey was filed by the above said union.

— that thz management has settled by wﬁy of

payment of officiating allowance of Rs.
17749.82 in favour of Sri Murahu Pandey in
the month of December, 2003,

— that the workman concermed and the union
Tepresenting him haveno grievancesinthe matter.

— that the union prefers not to claim any interest.

for the delayed payment of the arrear.

Inview of the above settlement, both the management and
the union unanimously agree and pray before your honour
to close the matter.

General Secretary (Dilip Mukherjee) For and on behalf of
PNE Employees' Congress(W.B.) Punjab National Bank

Punjab National Bark SRMOffice, Kolkata-17
5, Clive Row Sd-
Kolkata Authorised Representative
Dated : 1-3-2004
Place : Kolkata

¢ feweh, 26 3184, 2004
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New Delhi, the 26th April, 2004

S.0. 1156 —In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Govemnment hereby publishes the award (Ref. No. 1/
2000) of the Central Government Industrial Tribgnal-
cum-Labour Court, Kolkataas shown in the annexure, in
the Industrial Dispute between the employers in relation
to the management of L.L.C. of India and their workman,
which was received by the Central Government
on 26-04-2004.

[No. L-17011/12/99-IR (B-ID)]
AJAY KUMAR, Desk Officer
: INDUSTRIALTRIB[INALATKOIKATA
Reference No. 1 of 2000

PARTIES : Employers in relation to the
management of Life Insurance
Corporation of India ’
AND
Their workman,
PRESENT:

MR Justice Hrishikesh Banerji, Presiding Officer
APPEARANCE:

Onbehalf of the : Mr. A Biswas, Assistant
Management  : . Administrative Officer of the LICL
Onbehalf of - Mr. R.N. Gun, Vice President
Workmen . ofthe Union and Mr. D.P.

: Chakraborty

State : West Bengal. Industry : Life Insurance.
Dated: 13th April, 2004.
' AWARD

By order No. L-17011/12/99-IR (B.II) @ated 23rd
December, 1999, the Central Government inexercise of its
powers under Section 10(1)(d) and (2A) of the Industrial
Disputes Act, 1947 (hereinafter referred to as the 1947 Act
in short) referred the following dispute to this Tribunal for
adjudication : .

“Whether the action of the management of LICIi.e.
Divisional Manager, LICI, Jalpaiguri in not absorbing 30
workmen as per attached list is just and fair, If not, what
relief the concerned workmen are entitled?"

Subho Shankar Hore
Subﬁam Chakraborty
Prabin Kumar Sen
Nirapada Mohanta
Gunus Iiuj'ur
Gayanta Bhowmick
Debasis Moitra

Ajit Bagchi
Monoranjan Roy

- N Y RS
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10.- Subir Dutta
11. Tapan Acharyee
12. BinduBarman
13. PremHari Roy
14. Nibaran Chandra Das
15.  Abdul Kalam Azad
Shyamat Sarkar
Subhra Saha
Chandra Majumgier
Ajay Das
Ratan Roy
Sushil Kumar Saha
Madhab Taiapatra
Sukanta Saka
Debasis Sarkar
Ashoke Baral
Ganesh Shill
Ajit Kumnar Dutta
Kartick Singh
Dibabrata Dutta
Nirmal Hazra

‘2. 30 workmen namend above represented by the
Life Insurancee Employees' Association pray for their

[
S =3

SERIRBRBREESSHI

absorption in the LICI. It is stated by the Union that these

workmen are working in different branches of LICI in
Jalpaiguri Division. They were engaged against regular
vacancies in the peon's cadre for years together. By
rendering duties of peons these badli workmen had
preferential claims for engagement as regularpeons as they
conform to the requirement of necessary educational
qualifications for appointment as Peons in LICL. Their
engagement in most cases started from the begining of
1990, In some cases, however, such engagement dated back
to 1986 and 1989. Most of them have crossed the prescribed
age limit and as such they could not even apply for direct
recruitment or to claim for their absorption in LICL Asbadli
peons they perform all the duties of regular peons. They
carry cash to Banks and also keep office keys with them.
They were however paid wages on monthly basis calculated
on the basis of 26 days work in a month at the minimum of
the scale with all allowances applicable to class-IV (Peon)
Employees. In some braches they were paid ex-gratia in
tieu of bonus as applicable to regular peons. It is further

stated by the union that they come within the definitionof

'‘workman' as provided in the 1947 Act. The management

instead of providing regular jobs to these workmen,

recruited 69 Peons from the open market rejecting their
claim for absorption as Peons. Thus, it is stated by the
union that the management has resorted to unfair labour
practice. It is also stated that with the recruitment of 69
Peons from outside and posting them in different branches
of LICI, the existing badli Peons have evidently suffered as
their engagement has become infrequent. In some cases
the number of days they work in a month fall evenbelow 10

days. It iss alleged by the union that the concerned
workmen engaged year after year and month after month
and that they had worked for more than 240 days in
"consecutive years".

: 3. The management in its written states that the
concerned employees are not badli workmen and as such
their claim is not maintainable. It is stated that they were
engaged purely as daily-waged labourers. All the daily-
wagers were given opportunity of applying for recruitment
inthe year 1998. Two of such daily-wagers got appointment
as they were successful in the test and in the interview.
Many of such daily-wagers failed and some apphcatlon
were rejected on account of various reasons.It is denied
by the management that the workmen were engaged
regularly till fresh recruitment in that cadre washeld inlate
1998. The workmen were engaged on daily wage basis as
per the need of office without issuancce of amy appointment

~ letter by the competent authourity. Furthermore, it wasnot

against any regular vacancies. It is stated that the
recruitinent inthe Corporation is governed by specifc rules
which have the force of law, namely, LIC Recruitment of
Temporary Employees Instructions, 1993. It is stated that
the engagement of the workmen was fully need-based and
casual in nature and nothing prevented them to seek for
employment outside. It is also denied that the workmen
were engaged as badli peons and that they were carrying
cashto Banks and were keeping office keys with them. No
allowance applicable to Class-IV employees were paid to
these daily rated workers. However, payment of bonus in
few cases were wrongly done by some branches. Recovery
process, however, was initiated and particulars of recovery
were submitted. The management denies that the
Gorporation has resorted to unfair labour practice. It is
stated that following the recruitment of 69 Peons, the need
for more workmen was reduced. It is stated that in most of

the cases although there was no need to engage these

daily-rated workers, still they were being engaged by LIC
on humanitarian ground. Howevet, the rate paid for them
is much more than what is to be paid as per statutes of
other states. It is stated that their engagement was purely
need-based and was varaying from 15 to 26 days per month
and was not uninterrupted. The management states that
the workmen are not entitled to any relief and that the
reference is liable to be dismissed.

4. On behalf of the workmen Shri Debashis Sarkar
has been examined as WW-1. In his deposition he states
that he has been working in Kaliagunj Branch of LIC as a
Daily-wage Peon since 1-2-1994. He does all the work as
the regular Peon does. His duty hours are from 9.30 AM.
t0 5.30 P.M. His record of attendance is maintained by the
Administrative Officer, On the basis of that record wages
are paid to them. He getshis payment once ina month. Till
1998 dearness allowance was paid with their wage, but it
was discontirmed afterwards. He says that two Peons
joined theirbranch inthe year 1995. At that time there were -

three Peons on daily wage basis. But of the Peons who
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joined in 1998, one has got promotion. But, in his cross-

examination he admits that he has not filed any document -

regarding promotion of one of the Peons joining in 1998.
He says that in the absence of regutar Peon the withess
himself carries cash to the Bank also. This witness further
says that they do not get wages for Sundays and National
holidays. 1t is also stated by him that no leave register is
maintained in respect of them in the branch. He states that
in Siliguri Branch No. 1 the leave register of daily wage
Peon is also maintained. In his cross-examination, the
witness admits that he did not get any letter of appointment
from LIC; that in the year 1998 he appeared in the recruitment
test, but did not pass and that he gets his payment of
wages on vouchers and that he does not get any salary
sheet.

5. MW-1, Shri Hitendra Nath Roy Sarkar is the
Administrative Officer of the LIC at Jalpaiguri Divisional
OfTice. He states that when the workmen concemed were
engaged in LIC vacancy did not exist and that presently
also no vacancy is available. In 1998 the vacancies were
declared and there was recruitment test for filling up those
vacancies. Daily- wage eamers were also allowed to appear
in such test. One of the workmen got appointment as
Watchman in Coochbihar Branch. After the recruitments
were made on the basis of selection of 1998, the daily-wage
earners werg told that there would be no job left for them.
Sone daily-wage workers were removed from Darjeeling
Branch and an agitation followed and the Branch had to

be closed for sometime. The daily-wage carners were
thereafter allowedto continue their work after the normalcy

was restored. This witness says that there is no rule
conceming the regularisation of the daily-wage earners in
the LIC Recruitments are made in the LIC as per the LIC
Recruitment Instructions, 1993. This witness further states
that engagement of daily-wage eamners are need-based.
There is no circular regarding calculation of the daily wage
of the daily wage eamners. These daily-wage eamers have
not worked against any leave vacancy. This witness further
states that the claim of the union regarding regularisation
of the daily-wage earners is not justified. In his cross-
cxamination, he states that the recniitment could not be
made for 10 years priorto 1998 inspite of vacancies dueto
retirement, promotion etc. The witness states that continues
engagement was not required for seasonal and sudden
rise in the load of work and that no rule permitted

appointment or engagement of casual or daily-wage worker.

The applications of some of the daily wage earners were
rejected on various grounds and only 10 had appeared for
the test, but they were declared “Not passed”. Jitendra
Nath Barman who was appointed as Watchman was not
one of the 30 persons concemed under the present
reference. He also stated that a separate reference is pending
before this Tribunal regarding three persons of Darjeeling
Branch and that case is similar to the case of the persons
concerned in the present reference.

6.. Although on behalf of the workmian several
documents have been produced and admitted into
evidence, no oral evidence was adduced by the workman
referring to any of those documents. Considering the
evidence on record, this Tribunal is of the view that those
documents do not make out the case of the workmen for
their absorption in the Corporation.

7. On behalf of the union it is submitted that in
. response to the open market employment notice dated
February 5, 1997 all the 30 workmen applied for regular -

recruitment, but only 13 were calted for written test of

Sepoys/Peons; that only one worker of Chachol Branch,

by the name Shri Nibaran Chandra Das was declared
qualified in the written test, but was disqualified at the
interview; that about 20 out of 30 workmen appeared in the
interview for the post of Watchman, but it is stated by the
union that no recruittent test is required for the post of
Watchman. It is further stated that the management hasno
scheme for regularisation of daily-wage workers engaged
by the management year after year continuously.

8. In support of its claim the union has referred to
the following Supreme Court decisions reported in AIR
1988 SC 519 and AIR 1998 SC 1477. Another decision cited

- on behalf of the union has not been correctly quoted and

as such the said decision could not be found out. In the
decision reported in AIR 1988 SC 519 the Hon'ble Supreme
Court observed that there was no justification for the Delhi

- Municipal Corporation extracting the same amount of work

from the workmen concerned on payment of daily wages at
rates lower than the minimum salary which was being paid
to other workmen recruited regularly even though the
workmen involvéd in the case have been doing the same
work for a number of years. Suitable directions were issued
to the Corporation by the Apex Court in the said case. In
the present case the workmen can be recruited only in
terms of L. C.I. Recruitment (Of Class-Il and Class-TV Staff)
Instruction, 1993. The workmen himself in his
cross-cxarmination states that he appeared in the recruitment
test, but did not succeed. It is found that no other workman
even appeared in the recruitment test held by the L.1.C.I. In
such circumstances, it cannot be said that the workmen

- have been illegally denied from getting permanent jobs.

The decision reported in AIR 1988 SC 1474 at 1477 cited on
behalf of the union is not at all applicable to the facts of the
present case.

9. On behalf of the management the decision
reported in AIR 1994 SC 2148 (L .I.C. of India v. Asha
Ramchandra Ambekar & Anr.) has been cited. In the said
decision it has been held that the Court cannot direct
appointment to be made contrary to the statutory
instructions like L.L.C.L Recruitment (of class-Illland Class-
IV Staff), 1993.

A Division Bench of the Calcutta High Court in a
decision in the case of Calcutta Tramways Co. (1978) Ltd.
&Ors. v. Ramesh & 17 Ors., reported in 1999-11-LLJ-1173
held that an appointment to a permanent service must be
made in terms of Recruitment Rules.
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- Inthe case of Nazira Begum Lashkar and Ors. v. state
of Assam & Ors., reportedin AIR 2001 SC 102 it hasbeen
held that appointments of Assistant Teachers in primary
school under the provisions of Assam Hiementary
Education (Provincialisation) Rules (1977) were not made
in-accordance with the statutory rules and without any
advertisement calling for applications and without
constitution of any selection committee and any interview.

Such appointments, it was held by the hon'ble Supreme

Court would not confer any right on the appointee; nor
could such appointee claim even any equitabie relief fromn
any Court.

In the case of Madh}'am'tk Siksha Parishad, UP v..

Anil Kumgr Mishra & Ors.. reported in AIR 1994 SC
1638=1994Lab. LC. 1197 it was held by the Apex Court that
completion of 240 days' work by the workman cannot
attribute status of casual workman to such workers working
temporarily under State Govemment.

10. Accordingly, it is held that the action of the
management of LICI in not absorbing thie above 30 workmen
in the Corporation is not unjustified and the workmen are
not entitled to any relief.

HARISHIKESH BANERJI, Presiding Officer
Dated, Kolkata, '
The 13th April, 2004,
74 fewe, 26 af.&ﬂ 2004
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New Delhi, the26th April, 2004

S.0. 1157.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central

Governent hereby publishes the award ( Ref. No. 31/93)

of the Central Goveérnment Industrial Tribunat-cum-Labour
Court, No. 1, New Delhi as shown inthe annexure, in the
Industrial Dispute between the employers in relation to the
management of Canara Bank and their workman, which
was received by the Central Government on 26-04-
2004.

o

{No. L-12012/397/92-IR (8-ID)]
AJAY KUMAR, Desk Officer

1451 Gl/04—8

INTHE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL CUM LABOUR COURT
NEWDELHI
Presiding Officer : Shri B.N, Pandey
LD. NO, 31/93
Shri Ram Pal Sharma S/o Shri Lala Ram,
R/o Village Ganga Thala,
Ram Garhi, Distt. Bulandshehr,
U.P. Now at Delhi ... Workman
_ Versus
Up Maha Prabandhak, (Dy. General Manager),
Canara Bank,
Sapru Marg, Lucknow-226001 = ... Management
AWARD
“The Cenrtral Govemment in the Ministry of Labour

vide its Order No. L-12012/397/92-1 R. B-It dated 19-3-93

hasreferred the following industriat d:q:uutetoﬂns Tribunal
for adjudication'- °®

“Whether the action of the management of Canara

Bank in Considering the worloman Sri Ram Pal Sharma

sub-staff as vohintarily retired from segvices of the

Bank w.e.f. 3-12-1988 on Account of his alleged

absence from duty 'is legal and justified? If not to

what relief the workman is entitled to?” -

2. The workman has filed his statement of claim
assailing the validity of the management’s action in
deeming him voluntarily retired from service of the bank
w.ef 3-12-1988 and praying to declare it a illegal and
unjustified and his reinstatement in service with fuliback
wages alongwith all other benefits. In the claim statement
it has been inter alia alleged that the workman was
employed as a class IV employee with the erstwhile Laxmi
Commercial Bank which later on merged with the Canara
Bank w.e.f 24-8-1985. That the workman was orginally
appointed in 1976 at Aligarh on the post ot Peon/
Chowkidar but later on he was working at Bulandshshr in
1985. That he was transferred to Jaipur and again to Aiigah
and further back to Bulandshehr. That he became unwell
while posted at Aligath and Jaipar. Therefore he had to
make request for his transfer to Bulandshahrbranchk. The
request wasaccepted to and accordingly he was transfured -

“and posted at Bulandshehre in 1984. Tha# -ue to hjz zick
“ness his condition aggravated in the shape of liver
enlargement and other complications and hence he had to

apply for medical leave which was sancticned by Branch
Manager Bulandshahr. However, his salary for aperiod ¢f
4 months prior to August, 1985 was not paid and it is stil}
due to him that his youngest danghter suffered from polio.

He has five daughters and a son. Due to his famity
circumstances he had to take leave; that the management
proceeded to issued a letter dated 20-9-1988 asking
workman to report for duty within 30 Aav« from the date of
the letter with the threat that in its defauit workman shall be
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deemed to have voluntarily retired. The workman submitted
hisreport dated 2-11-1988 in compliance with the said ietter
dated 20-9-1988. He also asked for extension of leave fora
period of 30 days and further requested for his transfer to
Delhi Circle. The management instead of giving any reply
o the letter of the workman proceeded to issue letter dated
7-12-198% stating that the workman was being ordered to
haveretired w.¢.f 3-12-1988 and that period from25-5-1988
10 3-12-1988 was being treated as one without lcave, that
{lie workman represented against the said order and for
withdrawal of the impugned order which was rejected vide
letter dated 20-3-1989. His further representations were
also ignored. Hence he raised an industrial dispute. Hence
this reference. It was further alleged that the managment
illcgally drew the inference that the workman did not want
10 join duty; that the representations made by the workman
in reply to the alleged notice of 30 days was not considered
properly and the management proceeded to pass iliegal
order illegaliy and arbitrarily. Hence it deserves to be
quashed and the workman deserves to be reinstated in
services with fill back wages and all other benefits.

3. The management filed its written statement
contesting the ctaim of the workman. In the written
statement it was infer alia alieged that the petitioner was
very irregular in attendance. He remained absent from 14-
11-1985 to 14-3-1988. His absence for the said period was
treated unauthorised without Jeave application and hence
on loss of pay. That he again absented from duty from 25-5-
8% without giving any leave appiication and despite
instructions of the branch to report for duties. He did not
join duties. That the service conditions of the workman are
spverned by the Biparatite Settlementand as per provisions
ol the Bipartite Settlement it is open to the bank to treat
cmployee/workman as having voluntariiy retired. In case
employee absents himself for period of 90 or more
consequtive days without leave application and fails to report
for dutv within 30 days the period given to him; that the
workman was unauthorisedly absent despite advising

workinan to report for duty. He did notreport for duty. No

leave application was submitted by the workman, no ieave
was granted to him by the bank; that instead of reporting to
duty in response to the notice dated 20-09-1988 workman
submitted a letter dated 2-11-1988. No satisfactory
explanation for his unauthorised absence was given by the
workman. He stood retired from the service of the bank w.e.f
3-12-1988. Interms of the provisions of the Bipartite Settlement
that no representation as ever received except the letter dated
2-11-1Y8%; that the action taken by the management was
perfectly legal, justified and in accordance with the Bipartite
Settlement, Hence it reserves no interference and the
allegations made by the workman are baseless and deviod
of merits. Hence the claim petition is liabie to be dismissed
and the workman is entitled to norelief.

4. In reply to the written statement workman also
filed his rejoinder denving the allegations made in it and
reiterating his earlier versions.

e -

5. Both the partics in support of their claim adduced
documentary as well as oral evidence through affidavit.
The witnesses who filed affidavit were also cross-examined
by the representative of the other side.

6.1 have heard 1d, representatives of both sides and
perused the file,

7. Clanse XVI of the IVth Bipartite Settlement deals
with the provisions of voluntary cessation of employment
by the employees. It provides that:—

“Where an employee has not submitted any
application for leave and absents himself from
work for aperiod of 90 or more consequitive days
or beyond any leave to his credit or absents
himselffor 90 or more consequtiv§iays beyond
the period of leave originally sanctioned or
subsequently extended or where there is
satisfactory evidence that he has taken up
employment in India or the management is
satisfied that he has no present intention to join
duties, the Management may at any time thereafter
give anotice to the employee last knwon address
calling upon the employee to report for duty within
30 days of the notice stating infer alia the grounds
for the management coming to the conclusion
that the empioyee has no intention of joining
duties and furnishing necessary evidence
whichever is available. Unless the employee
reports for duty within 30 days or unless he give
an expianation for his absence satisfying the
management that he has not taken up another
employment or avocation and that he has no
intention of not joining duties the employee will
be deemed to have voiuntarily retired from the
bank service on the expiry of the said notice. In
the event of the employee submitting a
satisfactory repiy he shaii be permitted to report
for duty thereafter within 30 days from the date
of the expiry of the aforesaid notice without
prejudice to the banks right to take any action
under the law or rules of service.”
8. In the instant case the management has itself filed
a copy of the alleged notice dated 20-9-1988 of 30 daysto
the workman the genuineness of it has been admitted by
the A/R of the workman. It is worth to be mentioned that
this notice does not bear signatures of any officer of the
bank. ‘The relevant piace where it was to be signed by
Senior Manager is lying vacant, therefore, it cannot be
treated as a valid notice. In other words it is no notice in
the eves of law and it is merely a waste paper. In this
notice it has been mentioned that your leave record
shows a debit balance of 263 days of privilege. . Your
absence from 25-5-1988 is therefore being treated as
unaunthorised one without leave and hence on loss of
pay; that you have not earned wages for 87 days from
24-8-1985 to 14-3-1988 and also since 25-5-1988 indicates
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that you have taken up employment elsewhere. It is,

therfore, presumed that you are no more interested in -

continuing your service in Bank. According to the
provision of the above mentioned para XVI of the 4th
Bipartite Settlement there must be satisfactory evidence
thatthe employee has taken up employment in India or the
Management is satisfied that he has no present intention
of joining duties. In the instant case it was assumed that
the workman had taken up employment elsewhere without
any evidence at all to that effect. Moreover satisfaction of
the management was also not recorded. It was merely
presumed that he was no more interested in continuing his
service.in the bank. Moreover, it is admitted fact by the
management that after receipt of the said notice the
workman through his letter dated 2-11-1988 had requested
the management of 30 days time to join the duties and he
had also admitted in the same letter receipt of the
notice dated 20-9-1988 or 3-10-1988. Thus his letter dated
2-11-1988 was well within 30 days through which he had
clearly expressed his intention to report for duty. Therefore,
it could not be presumed that he had no intention to join
the daty. It is also an admiited fact that in the same letter
dated 2-11-88 the workman had also requested the
management to transfer him to Delhi Branch so that he may
be in a position to provide better treatment of polio to his
two children. He had also alleged in that letter dated
2-11-88 receipt of which has been admitted by the A/R of
. the management that he had not taken any employment
elsewhere nor he was doing any business. The management
has also admitted this fact that no reply of this letter dated
2-11-88 of the workman was given by the management.
The bank treated the workman as valuntarily retired from
service, from 3-12-88 vide its order dated 7-11-88. MW 1
Shri P X. Batra Manager of the management admitted in his
cross-examination that no reply was given by the
management to the workman in reply to his letter dated
2-11-88, Onthe otherhand the workman Shri R_P. Sharma in
his affidavit Ex. WW1/1 filed before this court specifically
alleged that “I submitted my represeéntation dated 2-11-88
inreply to the letter dated 20-9-88. I asked for extension of
* leave. I also requested for my transferto Delhi Circle. No
reply was given to my aforesaid letter dated 2-11-88."
Further in Para 4 of the affidavit he deposed that “I never
stated or expressed my intention not to join duty. The
management was duly informed that my two children viz.
daughters were suffering from polio. I had sought transfer
toDelhi onthat account so that my children could be treated

at Delhi. “He futher deposed that” I reported for duty on

2-12-88 but I was not permitted to join stating that my
representation dated 2-11-88 was still under consideration.”
Thus I find that there was no ground at all for the
management to proceed against the workman in view of

the provisions of para XV1 of the Bipartite Settlement.
There is nothing on the record to show that the workman
had no intention to continue the service. There is also no
evidence at ali that the workman had taken up any
employment elsewhere in India. Besides, even after the
receipt of the 30 days notice he represented and sought for
permission to join the duty. He also requested for his
transfer on genuine grounds but his representation was
not considered nor replied nor decided. The management
of the bank ignoring the provisions of para XV1 of the
Bipartite Settlement womgly and arbitrarily applied it
againist the workman deeming him voluntarily retired.
Clause 16 of the settlement will apply only in cases of
desertion 1.¢. where there is absence from duty without
any intimation. If there is an intimation from the employee
but the absence is unauthorised otherwise, bank shounld
take action in terms of disciplinary procedure laid down in
provisions of settlement and not in terms of clause XV1of
the fourth Bipartite Settlement.

9. In view of the above discussions I find that the
Bank wrongly presumed that the workman had taken up
employment elsewhere or the workman had no intention (o
continue in service. The 30 days notice was also bad ang
illegal in absence of signature of the authority which
allegedly gave the notice. Therefore, 1 hold that the action
of the management of Canara Bank in deeming the workman
Shri R P. Sharma Sub-staff voluntarily retired from service
ofthebank w.e.f. 3-12-88 is illegal, against the provisions
of law and wholly arbitrary, Hence, it cannot legally by
justified. It deserves to be quashed and the workman is
entitled to be reinstated in the service. However, in the
facts and circumstances of the case I am of the view that he
is entitled to 30% only of the back wages and continity in
service with all other consequential benefits. The parties
shall bear their own costs. Award is given accordingly.

Dated: 19-4-2004.
¢ fewel, 26 ¥, 2004
HT. 3. 1158.—3infirs faarg stfuPrem, 1947

B.N. PANDEY, Presiding Officer
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New Delhi, the 26th April, 2004

S.0. 1158. —In pursuance of Scction 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central .

Government hereby publishes the award ( Ref. No. 27/96)
of the Central Govermment Industrial Tribunal-cum-Labour

Court No. 1, Mumbai as shown in the annexure, in the -

Industrial Dispute between the employers inrelation to the
management of Chowgule & Co. Ltd. and their workman,
which was received by the Central Government on
26-04-2004. '

[No. L-36012/1/96-IR (M)]
AJAY KUMAR, Desk Officer
ANNEXURE

BEFORETHE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNALNO. 1,
MUMBAIL

PRESENT:
Presiding Officer :
Shri Justice S.C. Pandey
REFERENCE NO. CGIT-27/1996

PARTIES . Employers in relation to the
management of Chowgule & Co.
Ltd.
AND
Their workman.
APPEARANCES
For the Mahagement : Mr. R.N. Shah, Advocate
For the Workman © Mr. V.A, Pai Advocate
State ; Maharashtra.
Mumbai, dated the 29th March, 2004

AWARD _

1. Thisisareference madeby the Central Government
under clause (d) of Sub-section 2A of Section 10 of the
Industrial Disputes Act, 1947 (the Act for short) for
adjudicating and giving an award in respect of an industrial
dispute between Chowgule and Company Ltd. Marmugoa,
H:zbour Goa (the company for short) and Shri. $.S. Naik
(the workman for short) represented by Chowgule
Employees Union (the Union for short). The terms of
reference are as follows:

“Whether the action of the Managing Director,

Chowgule and Company Ltd., Chowgule House,

Mormugao Harbour in straight away discharging
from services of Mr. S.8. Naik, Ex-Electrician Code
No: 1937 as well as the General Secretary of the

recognized Chowgule Employees Union w.e f.

2-11-1995 is jutified valid and legal ? If not then,

what benefits the workman is entitled to7”

The undisputed facts of this case are as follows:

- mﬂedfor

The workman was serving the company as an
electrician at (Code No. 1937) at Costi Purification Plant
Coste, Goa. The workman was the General Secretary of the
union at time of discharging him from service. It is not in
dispute that the workman involved himself in Union
activities since 1973. The company passed the following
order dated 30-10-1995 discharging the workmen from the.
services of the company with effect from 2- ll 1995 The
order of discharge reads as under: ' :

To .

Mr. §.5-Naik,

Electrician,

Code No. 1937

BNF Plant, Costi.
“Management regrets to note that onyom'msupmn

and instructions the workess of the Company at all its

30-10-1995

" establishments have resorted to an iliegal and wholly

unjustified strike with effoct from 17/10/1995.
Asperthe strike notice dated 26-8-1995, the Strikeis

@ The dismissal of two wmicmm who ate also office
bearers and comumittec members of the Union.

) The dlsc1plmary action pending against two

" workers for their alleged misconduct (assyulting
an officer of the mmpmwandmsaddngomem ‘
~ Mines Oi'fice of the Compaﬁy) - -

() Failureto mthdraw the application for closure of
the Sirigao Yard after the Settlement dated
18-7-1995. Regarding the withdrawat of the closure
application, you are aware that the authority mder
Chapter V-B of the L. D. Act has granted the
permission and even the High Court has rejected
the Union’s writ petition basically because the
Union and the workers of Sirigao Yard failed to
honour the Setttement which was signed with a
view to avoid the closure of Sirigao Yard, issue (b)
is premature and as far as issue (a) is concerned,

' the Congiliation Officer has submitted his report
to the Government.

The company has reasons to believe that the alleged
issues on which the strike is called are merely camouflage
and has been resorted to with ulterior motives.

- Taking the entire work force of mining, engineering
and ship building divisions of the Company and also of its
Corporate Office at Mormugao Harbour on illegal and
wholly unjustified strike is against the spirit and letter of
the Settlement dated 10-11-1993. This illegal striks is
resulting in substantial financial loss to the company.

Under the Settlement dated 10-11-1993 it is provided
that in the overall interest of the organization the Union

assured to improve the efficiency and the productivity and
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eliminate such practices which hinders better efficiency
~ and productivity.... with this goal in view they decided to

develop a healthier employer-employee relationship and

utilize the existing plant and machinery and manpower

resources to their gptimum capacity”. But after the
 Settlement you have on flimsy grounds resorted to varipus
agitations. such as not allowing the mob:hty of workers
from one point to another, continue with all restrictive
practices of work to rule, instigating frequent work stoppage
at various esiablishments, blocking the 11 shift operations
of Costi BNF Plant inspite of Management providing
agreed manpower around that 2 Wheel-loader-Operators
are required for night shift working (a new demand)
insisting on avaxlablllty of laborawry facilities round the
clock etc. resulting in1H shift not yet gemngstanedleadmg
to frequest dlsrupt!ons of the work in various

establishments thys causing immense financial loss o the -

company.. Under the Settlement dated 30-12-1989 which
was signed after a prolonged strike of six months, you had
agreed to withdraw the demand of abolition of the contract
system. Despite this, during the. last six years the Union
under your leadership has not aliowed smooth operation
of the Contract System at the: Loutlim Shipyard and other
cslabhshmcnts of the company. Even your opposition to
Contract wotking at Podou and consequential continued
non-co-operation is contrary 1o the leters and spirit of the

above mentioned Settlements. Inspite of the Company's .
assurance o the Union under your leadreship that the -

contract working will not effect the existing workforce of
the company; You have on fhmsy ground incited and
instigated the workmen to fmquently disrupt the work of
the establishments.

- Allthe above lrrwponnble acts of the union under
vour léadership show that you have scant regard for the
Settlements signed by the Union and have resorted to
breaches of the Settiements even hefore the ink on the
documentisdry.

All the above acts of Umon under your leadership
has made the Management to come to the conclusionthat

you are working against the interest of the company. and

that your actions do not consumte legitimate trade union
activities. '

_ Managcment is therefore satisfied that in the larger
interest of the Company and ali its workers, it is not in its
interest to continue in its service and that it cannot repose
any cqnﬁdmce‘ in you. You are therefore, discharged from
the services of the company with cffect from 2nd November,
1995. This is without prejudice to the Company's nghts to
take any other proceedings against you. "~

Atthough not entitled to by way of abundant caution

we are enclosing a cheque of Rs. 82, 705.17 being one

"month's salary of Rs. 4,664.50 in lieu of notice: and
reu-mdmmtoompemaumof Rs. ‘18 040.67. '

course.

You may if you desire prefer an appeal against this

discharge order to the Chairman of the Company.
. MANAGING DIRECTOR

It is also not in dispute before this tribunal that during
pendency of this reference the workmen had reached the
age of superannuation and would have retired had been
not discharged by the company. ‘

2. Since the order/letter dated 30-10-1995 is self
explanatory, it is not necessary to give the pleadings of
Union in great details. Only the minimum facts are being
stated for the sake of brevity. It stated by the Union that
the workman was a leader of Union. He successfully
negotiated and signed six settlements. The workmen of
Bimbal Mines of Em Co. Goa was operated by the company.
The workers gf the aforesaid mines wanted to accept the
workman as their leader. The workman involved himself in
helping these workmen. Ultimately, the dispute of Bimbal
Mines workers was referred to CGIT No. 1 by the Central -

' Govt. in year 1996, Consequently, the order dated

30-10-1995 discharging the workman was passed. The
workman was not charged with any misconduct as an
electrician. He discharged in connection with his legitimate

' activities asa Union worker. Therefore, the workman raised
- an industrial dispute. The company received notice from
the Conciliation Officer. It did not participate. Therefore, a

failure of conciliation wasreported by him. Thatis how the
matter was referred to this tribunal. The Union prayed that
the workman be reinstated with full wages. It was pleaded
inter alia that the order dated 30-10-95 was bad and mala
fide: It was a colourable exercise of power.

3. The company filed a long written statement
alleging that the workman was a stormy petrel of the union.
He had taken part in 9 sirikes and was a prime mover of
these strikes. It has stated that all these strikes were violent

in nature. The written statement gives the details of strikes.

It is not necessary to burden the narration of those facts as
it is not disputed by the workman had taken part in various
strikes. There is another reason for not -doing so. The
workman was discharged by a speaking order which gives

reasons for the discharge of the workman. It is well

established that the best evidence is the contents of the
document itself. The case of company was that it was
entitled to discharge the workman for the reasons givenin
the letter dated 30-10-95: Itwas due to loss of confidence
that workman discharged. The brder was not mala fide. It

'wasnot colourable exercise ofﬁuwer Ttwas not punitive in

nature and tﬁerefore no enquiry was calIed for. The.rc was

prayer for rejection of the reference.

‘4, Ini'support of his statement of claim the workman
examined himself and closed his case. The companyl

_ examines Shri. D.P. Smhaam!closednscase

5. The basic questmn is if the letter. daled 19-2-95

o addressed to the workman chschargmg him from service
Your other dues 1f any, will be sent to you in due, o

amounted to colourable exercise power. In other words it

was mala fide. If this tribunal cx‘)mes to the conclusion that
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the order dated 30-10-1995 was malafide then question if it
was punitive need not be considered. It may be noticed
that case of the company was that the order of discharge
was not punitive in nature. The company had discharged
him becanse as a Union leader he was a hindrance in
running the affairs of the company. His work as anElectrician
. wasnot questioned. The evidence of Shri.D.P.Sinha shows
that all the strikes except the last one ended in setilements.
Therefore, conduct of the workman merged in the
settlements. 1t would bé difficult to hold those strikes to be
illegal in these cotlateral proceedings when the company
itself condoned the illegality if any, by entering into
settlement. In the case of last strike, it is clear from the
affidavit that the strike was with effect from 17-10-95 on
the three issues mentioned in paragraph 6 of the affidavit.
The Issue No.l was referred to the tribunal by the
Conciliation and it culminated in a reference. The issue
No.2 resulted in failure of conciliation but the Central
Govemment declined to refer the matter on the ground the
matter was premature, The third was regarding the closure
for which the Authority under chapter{V) B had not granted
permission. [t was stated by the witness the strike was
ultimately withdrawn on 15-2-1995. Shri. Naik naturally

denied that order dated 30-10-1995 was a valid order. He -

stated that it was related to his union activities as member,
asa Secretary. The workman did notdeny that six strikes
took place. When cross examined he stated he was President
of the Union from 1977 to 1981. He stated in cross
cxamination that President of the General Secretary in the
trade union have great responsibility. It was stated by him

that in a trade union the decisions are taken democratically -

and no single person can be held liable. It is also stated by
him that in all six cases the executive of the Union had

decided on the question of strike and general body had.

ratified it before going to strike. He denied that he was the

sole person responsible for catling the strike of 1995. He -

denied that he was insirumental in instigating the strike.
He asserted that company had passed the order dated

30-10-95 to create panic. The workmen stated that he was-

discharged because the workmen from Bimbal Mines began
to join his union. He asserted that he could not be
legitimately discharged for trade union activities.

6. The evidence onrecord shows that workman was
not charged with any misconduct in his capacity as a Union
leader. All that can be said in favour of the company that
the aggressive approach of the workman hindered the

workman of the company. Consequently, he in the opinion

of the company was instigator of six strikes between 1973
to 1995. Therefore, company lost confidence inhim. The
company has filed the documents Ml to MI5 in support of
the stand taken by the company in its order of discharge
and the written statement and oral evidence. The case of
the company is not in any way furthered by making specific
reference to documents or oral evidence in regard to other
strikes. In fact the réasons for discharge are already given
in the discharge letter dated 30-10-1995 and the company

cannot go beyond them. This tribunal also cannot permit
the company take a different stand at this stage. The
company cannot be permitted to justify its stand by any
subsequent events. The document M 14 shows that the
workman was discharged for *“acts of the union under his
leadership which were against the interest of the company
and his actions did not constitute legitimate trade union
activities”.

" The question is could the company pick out and
union leader or are office bearer for the activities of the

. Union. Is it not case of victimization? The trade union of

the workmen is supposed to work on democratic principles.
Mr.S.S Naik has stated that decision to go on strike was
taken by the executive of the Union. It was ratified by the
general body could the workman be discharged for what
was called by the company as illegitimate trade Union
activities. It is obvious that as an individual the workman
was entitled to persuade the Union to take a stand which
was in the interests of the workmen. The workmen, could
not be blamed for collective decision even ifhe was proved
to be a fire brand as a union leader. Perhaps this was his
legitimate field of action. For this reason above the entire

" order of discharge is vitiated. This tribunal finds that under

section 2(ra) read with the Fifth schedule item 5 of the

" Part I it has been provided that it would be unfair labour

practice on part of an employer to dlscharge or dismiss a
workman— -

(@) byway of victimization

(b) Not in good faith but in colourable exercise of
employer’s rights.

It is also seen that section 25T of the Act prohibits
unfair labourpractlce and section25U pmwdes apenalty
for committing unfair labour practice. This tribunal is also
aware that the Fifth schedule also prohibitsin item No. 1 of
Part It declares Unfair labour practice on the part of a
workman and Trade unions of workmen if they advise or
actively support instigate any strike deemed to be illegal
under the Act. Again section 25T and section 25 U of the
Act come into play. Now there was specific provision
under the Act for prosecution of the workman or the Union

" under the Act. This tribunal is of the view that activities

mentioned in the order of discharge of the workman could
not be held to be unfair labour practice because he was not
prosecuted for the activities mentioned in the order dated
30-10-95. On the other hand, the company itself had
commitied unfair labour practice by discharging the
workanian by way of victimization and had not acted in
good faith, but in colourable exercise of the employers
rights. Although the order does not mention the facts
pleaded by the company and the evidence ledby it in point
but onthe ;:leading of the company. 1t appears that there
were additional reasons behind the passing of the order
dated 30-10-1995. From the pleadings and evidence led by
the company itis clear that there were additional reasons for
discharging the workman which wasnot stated in the order
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dated 30-10-1995. These were kept secret from the workman
cannot be accepted. Subsequent events cannot justify past
action. Morcover, the subsequent event may is not open
to one interpretation. The subsequent event may show

that company has succeeded in the policy of divide rule. -

Thus, this argument is not acceptable. It is untenable. This
tribunal has already held that is not open to this Tribunal
to consider the acts of workman which were sought to
proved by the company, However, even if this view of the
Tribunal be incorrect then also the company does not get
any benefit. The settlements entered into by the company
has given to the activities of workman or the union a
legitimacy which is being reproach. Therefore, these
grounds could not be the foundation of the order dated
30-18:3995. In fact they were not in actuality. But they were
the motive spring of the order dated 30-10-1995 because
the company itself has taken the plea. Thus, the order dated

30-10-95 was, malafide. Even in case of the last strike there

was no evidence that the workman had done illegitimate
union activity. The calling of strike was the decision of the
Union and the workman was the General Secretary. There
is nothing on record to suggest that in this particplar case
the workman did anything special. On the otherhand denied
that he had instigated the strike in his evidence. No evidence
of any individual act in respect of last strike was produced.
There was no right vested in the company to consider the
part played by the workman in strikes which culminated in
successful settlements. Shri.D .P.Sinha agreed in cross
examination that all the previous strikes ended in
settlements. The workman was not prosecuted. The
company cannot make legitimate trade wnion activity as

illegitimate and then act upon. That shows the foundation:

of the order was malafide and colourable exercise of power.
Let us consider the last strike. It was called off. There isno
evidence lead before this tribunal for showing any special
part played by the workman in the last strike. There could
be no presumption in this regard. The workman had stated
that the Union had taken the decision and the same was
ratified by the entire body of the workmen. There is nothing
on record to suggest by way of direct evidence to show
that the workman had instigated the last strike, The
argument of the company that no sooner the workman was
discharged the strike failed has no merit. The word
victimization in the context of this case would be that the
workman was being discharged because of his legitimate
trade Union activitics. It could not be denied that as a
General Secretary of the Union the workman could take
part in meetings of the Union, He could discuss the matter
in a meeting even if he took a militant attitude then the
decision would that of Union. How could the workmen be
picked out? The workman was picked up because the
attitude of the company was vindictive against him. This
fact is clear from the fact that the order of discharge gives
reasons for its conclusion regarding the past activities of
the workman as a Union leader. Apart from the fact that
this was 1llegitimate, this consideration was done with a

view to victimize him. It is clear that it would be unfair
labour practice to discharge a workman by way of
victimization. The word victimization has not been defined
in the Act. It may bear different meaning in different context
but in the context of item No. 5 (a) of Fifth schedule of the
Act, it means a victim if unfair and arbitrary action, The
workman was treated unfairly and arbitrarily because the
management of the company did not like his activities an
office bearer of the Union. There was no reason to mention
those action which resulted in settlemepnts. However, the
management bore grudge against the workman and its mind
set was revealed. As to the last strike no evidence was led
how the workman could be held responsible for action of
the Union. There isno evidence that workman individually
instigated any illegal strike. The collective action of the
Union cannot be isolated. The workman had stated in cross
examination that the action was slsan democratically.

Obviously, it was done by majority¥oée. The workman’s
opinion is not known. There was no cross examination
about his opinion, in the Union meeting. He could have
dissented. There is another reason for holding the order
dated 30-10-95 had because even if the order of discharge
could be held to be valid by any stretch imagination in
respect of best strike, it was not sole reason for discharge.

Other reasons were his past activitics as an office bearer.

However, as earlier pointed out that due to successful

examination of these activitics in settlements, those reasons
wereillegal. It is difficult to separate illegal reason from the
legal reason for supporting the order at this stage. This
Tribunal cannot say what would be the result if the

management of the employee were asked to restrict to last
strike. For this reasons the order dated 30-10-1995 read as
whole is illegal and malafide,

7. The next question that has to be answered is the
workman can be given the relief in this award itself, It is not
the case of the company that the workman was discharged
for any misconduct. Moreover, this tribunal has found asa
matter of fact that discharge of the workman could not be
for any misconduct. It has also been found that the order
dated 30-10-95 is not in good faith and a colourable exercise
of power of discharge conferred upon the company to
discharge a workman in extra ordinary circumstances for
loss of confidence. A mere pretence or a colourable exercise
of power in bad faith cannot be ratified by this tribunal for
the reason bad faith remains bad faith and a pretence
remains a pretence. The order is bad coin carved out of a

- base metal. It cannot be transmuted into gold even by this

tribunal. This tribunal cannot proceed further to hold an
enquiry on the grounds on which the company could not
have held a valid domestic enquiry. The prayer for
justification of charges before this tribunal is rejected on
the ground that the case of the company itself is that he
did not terminate the sérvices of workman on the ground

 that he committed a misconduct. This tribunal has refrained

from commenting on the dociments filed by the company .
on the ground that company could not have terminated
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the services of workman as it did not act in good faith.
Once the aforesaid conclusion is drawn then there is no
scope for demand of an enquiry before this tribunal. The
conclusion of this tribunal is that the grounds given in
Exhibit-M 14 and those pleaded by the company could not
be a subject matter of enquiry against the workman. It would
breach the principle of collective bargaining if an individual
is picked up and victimized for collective action.

8. This tribunal is of the view that order/letter dated
30-10-95 discharging the workman from 2-11-95 is bad
in law. He should therefore, be reinstated in service

from 2-11-95. It is further held that workman was be -

entitled to hold the post of Electrician from 2-11-1995 and
shall be deemed to have continued service till he reached
the age of superanruation in the year 1999 The workman
shall be given the arrears of back wages from 2-11-95. He
shall also be given all consequential benefits that arise from
award including promotion, if any. After the date of the
superannuation the workman shail be given all normal
retiral benefits as if he was on duty till his retirement. There
shall be no order as to costs.

S. C. PANDEY, Pm:dmg Officer
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New Delhi, the 26th April, 2004

8.0. 1159.—1In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award ( Ref, No. 17/
97) of the Central Government Industrial Tribunal-cum-
Labour Court No.2, New Dethi as shown in the annexure,
in the Industrial Dispute between the employers in relation
to the management of Punjab National Bank and their
workman, which was received by the Central Government
on 26-04-2004.

[No. L-12012/373/95-IR (B-ID)]
AJAY KUMAR, Desk Officer
ANNEXURE

BEFORE THE PRESIDING OFFICER : CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-II, RAJENDRA BHAWAN,
GROUND FLOOR,RAJENDRA PLACE,
NEWDELHI

I.D No. 1797

Presiding Officer:  R.N.Rai.
In the Matter of : —
HariRam
Versus
Punjab National Bank

'IbeMmlstryoflAbmn'by 1tsleaerNo L-12012!373l o
95 R(B-Z)Cmalechtedwl l99‘lhurefured

thefollovvmgpomtfotaﬂ'u&entwn Thepomtsnms as
hereunder - —

“Whether ﬂie ncuon of the management of Pun_lab

Namdﬂmkmrejwﬁngd;emplqun
- Hari Ram Son of Shri Saheb-Ram on und )
thatShnSahemenhadalmady d o be an

- employee of their bank and therefore, scheme of
providing such job was not applicable to this case,
was justified and legal. If not, what relief the
workman and consequently his son is entitled to?”

. The claimant has filed statement of - claim. {n his
statement of claita the workman applicant was suffering
from ailment and was having neurological attack and was

- under treatment of Rao Tula Memorial Hospital, New

Delhi and Safdarjung Hospital as it would B¢ seen from
the prescription issued by the said- hospital. As such he
was not in a position to attend the office for some time
and applled for leave from time to time.

The Manager of the bank was fully acquamted with

the illness of Shri Saheb Ram. After prolonged illness,
Shri Sahib Ram expired on 22-3-1993 V1de his death
certificate dt. 22-3-1993.

That the bank has a scheme of giving employment
on compassionate grounds to the dependents of the Bank
employee who die in harness or seek retirement on medicat
grounds subject to certain terms and conditions as provided
in that scheme,

It has been submitted that Shri Sahib Ram died in
harness while he was in service. Since no orders of treating
him fo have been voluntarily retired were conveyed to him
by the bank, his wife, requested the bank i.e. the Regional
Manager, South Region, New Dethi to provide job to her
son Shri Hari Ram on compassionate ground knowing fully
well that Shri Sahib Ram was deemed to have been
voluntarily retired from Bank’s services prior to his death,
directed his wife to sendher son Shri. Hari Ram on
22-11-1993 for interview with all the relevant papers. The
said interview was postponed. Shri Hari Ram was directed
to attend the interview on 30-11-1993. Shri Hari Ram was
interviewed by a panel of Banking experts. The bank
informed Shri Hari Ram rejecting his request for giving
him job on compassionate grounds, as the same was not
in terms of Bank guidelines. The bank did not mention in
their letter as to what are the guidelines or what was the

[Part H—Sec. 3(ii)]
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cause for not providing him services on compassionate
grounds and what guidelines the said Shri Hari Ram had
to fulfill. His father died in harness but it has been held by
the management that he did not turn up despite several
notices so his services were terminated and he was not the
lawful employee of the bank when he died so no question
of compassionate grounds arises.

The management has filed written statement. In the
written staterhent, it has been asserted that according to
the Vth Bipartite Settlement, if an employee absents from
his duties for 90 or more days consecutively without
submitting leave application, bank can voluntarily retire

such employee after giving 30 days notice after having -

been satisfied that sych emplayee has no intention to join
duties. In the instant case, bank had issued a notice to Late
Shri Saheb Ram in terms of the above provisions and
since he did not report for duties within the stipulated time,

he was treated to be voluntarily retired w.e.f. 2-2-1993.

Thus, bank had no_grounds fo consider the case.of Shri
Hari Ram son of Late Shri Saheb Ram for appomtment
on cornpassnonate _grounds. The compassionate grounds
is for those persons who died prior to retirement and during
service. Since Shri Saheb Ram is deemed to have
voluntarily retired from the bank service, there is no
question of considerlng the case of his son on
compassionate grounds in view of the para 19.16 of the
Bipartite Settlement. Para 17 of the Bipartite Settlement
clearly states that when an employee absents himself from
work for a geriod of 90 or more consecutive days, without
submitting any application for leave or its extention or
without any leave to his credit or beyond the peried of
leave sanctioned originally/subsequently or when there is
satisfactory evidence that he has taken up employment in
India or when the management is reasonably satisfied that
he has no intention of joining duties, the management may
at any time thereafter give a notice to the employee at his
last known address calling upon him to report for duty
within 30 days of the date of notice stating, inter alia, the
grounds for coming to the conclusion that the employee
has no intention of joining duties and furnishing necessary
evidence, where available. The provisions of para 17 of
the Bipartite Settlement and the application of his son Shri
Hari Ram on 12-4-1993 for appointment on compassionate
grounds could not be considered as his father voluntarily
retired on 4-3-1993. In view of the circumstances, his

application was rejected. It has been further submitted by _

the management that the case is not covered by 25(F) of
the ID Act and Section 2(o0) of the ID Act as there is no
relation of employee and employer in this case. Section
25(F) and the other sections of the ID Act are only
applicable when there is relatzonshlp of employer and
employee.

The applicant workman has filed rejoinder in his
rejoinder, he has denied all the statements of the written
statement and stated that his father was under serious illness

1451 GI/04—9

and he died of ifiness so he did not report to duty. In such
circumstances, it has been stated that the action for retiring
the applicant’s father from service may be.set aside and it

may be directed that the respondent should treat that the -

applicant's father died in harness while in service.
It was argued from the side of the workman that Shri

~ Saheb Ram. cannot be said te have rejected ashe was not

informed regarding his retirement. After his death, his son
applied for service on compassionate grounds | but tl:le sarqe
was rejected wrthout considering it. ‘

The workman in his cross-exammat:on has accepted
‘that his father had once given him medical certificate afd

leave application to the bank but since I coild not *get-or”
locate the bank’s premises, so the letter given by my fither
could not be given to the bank and on the next date, I had
sent through post. 1 had no knowledge of the letter

"dt. 2-6-1992 in which his father was asked to join. No

letter dt. 2-2-1993 was received by us. It was further argued

from the side of workman that Shyi Saheb Ram should not
be deemed to leave retired. He should be deeniedto-be in .
service when he died as he has applied for leave but no-:

application is attached to the record: He was given noties
in terms of Bipartits Settiement of pasa 17 but- ‘he didhon
report to duty. In such.circumstances, the: bmk‘&s the
right to-veluntarily retired the workinan :who'does not-
reporttodutymrespousetothemdaysmuce FE

My attention ‘was drawn to 1999 LLT ’Tf& 5 ‘

the Hon’ble Court has held that after his ¢oritin b'us'.'

absence of 90 days advising him to report for duty-within

30 days of the receipt of the notice failing which he will -
be deemed to have retired voluntarily from bank service,

The dismissal is not perfect until it is served.

1t was argued from the side of the workmati
letter of voluntarily retirement was not received b
the death of the workman Saheb Ram.

It was argued from the side of the management that
the industrial Tribunal has no jurisdiction in such matters
as there is no employer and employee relation between
the workman and the management. Really the workman
in this case was not an employee of the bank. He has sought _
service on compassicnate grounds but that was retecte‘{

so there was no employee and employer relation. ewag, |

neither casual worker nor daily rated work  fof

temporary employee so the provisions of the I'  \¢t' are E

not applicable and the workmian is not entitled:  :tany

relief and he cannot compel the management to a,.point

him. The action of the management is justified and legal.
The award is given thus :—
The action of the management of Punjab National
Bank in rejecting the employment to Shri Hari Ram Son

of Shri Saheb Ram on the ground that Shri Saheb Ram
had already ceased to be an employee of their bank and.
therefore, scheme of providing such job was not applicable

to this case, was justified and !egal.

o

oy Y
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The applicant is entitled to get no relief.

The award is given accordingly.

Dated : 20-4-2004.

R.N.RAI, Presiding Officer
7 feeeh, 26 s, 2004
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[(H. TE-12011/224/2001-3¢ 3R (iﬂ-—ll)]
31 TR, T Afierrd
New Detlhi, the 26th April, 2004

5.0. 1160. —In pursuance of Section 17 of the
industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award ( Ref. No. 26/
2002) of the Central Government Industrial Tribunal
cum-Labour Court, Chennai as -shown in the mm,

in the Industrial Dispute between: the emphyim i

relation to the management of Syndicate Bank snd their

workman, which was received by the Central Govment '

on 26-4-2004,
[No. L-12011/224/200:'-lgl_(13ﬁm1
AJAY KUMAR, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUATRIAL TRIBUNAL-CUM-LABOUR-COURT,
CHENNAI :
Friday, the 12th March, 2004
Present : K. Jayaraman,
Presiding Officer
INDUSTRIAL DISPUTE NO, 26/2002 . - _
(In the matter of the dispute for'adjudigation l-lfhder-;clause
(d) of sub-section (1) and sub-section 2(A) of Section 10
of the Industrial Dispiites Act, 1947 (14 of 1947), between
th= Management of Syndicate Bank and their workman)

BETWEEN
The President, 1 Party/Workman
Syndicate Bank Employees
Union, Chennai.
AND
The Deputy General Manager, H'Party/
Syndicate Bank, Zonal Office, Managemert

Chennai.

APPEARANCE :
For the Workman : M/s, P, Manimeghalai
~& 8. R. Gomathi,
. Advocates.
For the Management M/s. T. S. Gopalan &
~ Co. Advocates.
. AWARD

The Céntral Government, Ministry of Labour vide
Notification Order No. L-12011/224/2001-1R(B-H) dated
13-03-2002 has referred the following dlspute to this
Tribunat for adjudication :— . -

“Whether thé action of Synd:cate Bank

Chennai is legal and justified in dismissing

Sti V. Muthuchelvan, Ex-Clerk vide order

dated 30-10-2000 from' the services of the Bank ?

If not, what relief the workman is entitled 7°

2. After the receipt of the reference, it was taken on
file as I.D. No. 26/2002 and notices were issued to both
the parties and both the parties entered appearance through
their advocates and filed the Clalm Statement and Counter
Statement respectively.

3. The allegations in-the Claim Statement of the
Petitioner Union are briefly as follows :—

'Fhe concerned employee, whose cause the Petitioner
Union espouses, Sti V..Muthuchelvan was working as

Clerk-cum-Typist at A. Vellodu branch of the Respondent/ .

Bank. While he was working in that branch, a charge sheet

~ dated 15-10-1999 was issued by which he was charged

with gross misconduct of doing acts prejudlclal to the
interest of the bank. Even though, he has submitted his
explanation to the charge sheet, it was not accepted by the
Respondent/Bank and the management has decided to hold
a departmental enquiry and appointed an Enquiry Officer.
The management examined five witnesses and marked 30
documents during the enquiry. The Enquiry Officer has
held that the charge framed against the concerned

. employee as proved. Subsequently, the punishiment of

dismissal from service of the bank was passed by the
Disciplinary Authority on 30-10-2000 against the
Petitioner. Even the appeal preferred by the Petitioner
against the order of Disciplinary Authority was rejected
by an order dated 24-01-2001. The Petitiorier Union
questioned the orders passed by the Disciplinary Authority
and also the Appellate Authotity on the following
grounds :—
The order passed by the Disciplinary Authority
as well as Appellate Authority is biased, one side,
perverse and is a result of total non-consideration
of the case in a proper perspective. The Enquiry
Officer has gravely erred in not taking into
account the fact that charge sheeted employee was
working as Respondent/Bank clerk pertaining to
non-NRE -customers and he has no connection
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whatsoever to the cheques drawn byaf‘cmious
person cailed Mr, P, Sélvamony. Therefore, the
charge sheeted employee cannot be held for the
negligence and failure on the part of the
supervisory officials. The management has not
suspected or doubting the other staff of the branch
only shows the biased mind of the Enquiry Officer
and also the Disciplinary Authority. The expert
‘has also given false evidence that the writings of
the concerned employee deals with specimen
signatute on the disputed documents. Though it
is admitted that the cheque books should be kept
under lock and key at the control of supervisory
staff, it is the mistake and gross negligence
committed by supervisory staff by not doing so,
Since the concerned employee is not custodian
ofltandalsobecauiehewasmrdereonstantwatch
and seated just next to the supervisory staff, it
cannot be said that concerned employee is
responsible for the pilferage.of cheque books. The
concerned employee:should not be made
scapegoat for the pilferage of missing cheque

booksasanaccusmgﬁngercanbepmnteduutm o

one and all. While it was admitted that the
Management Ex.'$ 10 13 which pertain to NRE
Accounts was not hmdled by the charge sheeted
employee either for the purpose of entering in

leadger or for the purpose of delivery of cheque

books as he was working as 8. B, clerk petaining

to non-NRE customers, it is clear that he has been

falsely implicated and has been made 4 scapegoat

for all the lapses committed and the negligence

shown by the official and staff of the branch. All

 these aspects have been deliberately overlooked

by the Enquiry Officer in his anxiety to give a
favourable findings to the management. The
Management exhibits 6,8,10 were obtained by
coercion and false expert opinion was obtained

and the charge sheeted employee was made a
scapegoat for all the misdeeds of bank officials.

The unreasonable and unjustifiable conclusion of

the Enquiry Officer was- very ‘much evident by

the bidsed and prejuchced view expressed by him

in the findmgs Therefore, the orders of the
Disciplinary Autharity and also Appellate
Authority are illegal, arbitrary and therefore, the
Petitioner Union prays that an award may be
passed in the favour of the concemed employee.

4. As against this, the Respondent in its Counter
Statement aileged that the concerned staff was working in
Neyoor branch and the branch was having a good number
of NRE customers. On 24-5-94 one Mrs, A. Maria
Kamahas, a NRE custamer ‘having 8. B. account No. 397
camie to the branch disputing that a débit of Rs. 20,000/
covered by cheque No, U23 919456 dated 9-5-94, she
claimed that when she was iﬂ posamkm of the choque 8.

Ta——

Np. 919486 how such a cheque could have been issugd.
«ethasmnyumsfoundthatthe cheque book issued to

_mecnstmnerwashavmgpreﬁxﬂﬁwhlleﬂledisp\md

cheque was having prefix U23. This gave rise to further
doubts. There was a credit entry for Rs. 40,000/- on
9-504'by way of proceeds of a forelgn demand draft. The
foreign deimand draft was missing from this slip buadle
alongwith other 12 foreign demands drafts. When the
cheque book stock register was referred, it was found that
on 13-4-94 joint custodian had " given 25 cheque .
from U23 560501 to U23 560750 to Sri P. Ramm&s

Special Assistant, supervisor of the S. B. account section
for day-to-day use. It.also revealed that second half of
page 42, 43, 44, first half of page 45, second half of page
48, first half of page 49 of cheque book issue register have
been tom off and four cheque books bearing S. Nos. U23
560741 to U23 560750 were missing. On a detailed
investigation, it came to light that thé branch credited 13
NRE accounts on 9-5-94, 10-5-94 and 12-5-94 to the extent

- of Rs.4,77,500/- on the basis of 13 Foreign demand drafts
said to have been issued by the Musandam exchange, that
. w1ﬂ1drawuls were made in six NRE accounts to the extent -

of Rs. 1,62,500/- on various dates 9-5-94, 10-5-94, 14-5-94
and 23-5-94 that the 13 Foreign demand drafts were not
av&Wem the respective date slip bundles that all the 13
credit entries pertaining to above referred 13 foreign
demand drafts were fraudulent and equally withdrawals
were made in fraudulent manner without the kniowledge
of the account holders, Further, out of the fraudulent
wnthdrhwnis of Rs. 1,62,500/- from six NRE accounts

- through tine cheques three cheques were drawn in favour
_of P. Selvamony, a fictitious person for sums aggregatmg

to Rs. 46,000/-. The signature appearing on the obverse of
the said cheques as P. Selvamony was in the hand writing
of the concerned staff. The cash was collected by his
brother Mr. P. Pandiyarajan. The missing cheques were
fraudulently encashed by P. Pandiarajan, the brother of
the concerned staff. Further, the proceeds of all nine
-cheques were drawn by Mr. Pandiarajan and his associates.
Therefore, on 15-10-1999 a charge sheet was issued to
the cornicerned employee and on not satified with his
explanation; a departmental enquiry was ordered and after
the Enquu‘y Officer has given his findings that the charge
framed against the concerned employee has been proved
and after following the procedure, the dismissal order of
the concerned staff was passed by the Disciplinary
Authority. - The dismissal of the concemed employee is
valid in Taw and justified and the same should not be
interfered with for any of the reasons urged by the
Petitioner. The findings of the Enquiry Officer are
supported by adequate evidence and the conclusion
reached by him cannot be said to be perverse. Further, the
Enquiry Officer referred to the seating arrangement of

- Neyyoor branch where the concemned employee was sitting
"next to the Special Assistant and he had access to the

chequae books andt therefore, he must have removed the
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Snission cheque books. Hé fras given
conclusion that concerned staff mus

nauthorised removal of the Missing cheque Books. Since
MWt is 8 professionsl expertin éxantisation of questioned
dociiments, his opinian is entifled to'due waightage. The
Special Assistant who kas vouched for the ‘sighature of
the account holder in the disputerl chedes was also
subjected to disciplinary action and he was wwirlied with
punishment. It is not as if the cohcerned $taff alone was
singled out for discip}inary action. The enquiry Officer
has applied his mind to all the relevant meterials and has
given due consideration to thié concemed employee.
Therefore, the dismissal of the cohcemed ‘employee is
justified and the same should not be'interfered with for all
or any of the reasons. The Resporndent therefore, prays

that the claim may be dismissed with costs.

5. Under these circumstances, the points for my
consideration are— -‘

® sWhether the agtionf"of the Respondent/

Management is legal and justified in
dismissing Sri V. Muthuchelvan from the
services of the bank?”

(i) “To what relief the concerned employee
Sri V. Muthuchelvan is entitied?” '

Point No. 1:

6. The case against the Petitioner in this case is on

24-5-94 one Mrs. A. Maria Kamalias, a NRE customer
having $.B. account No. 397 came to the branch disputing
that a debit of Rs. 20,000 covered by cheque No. U23
919456 dated 9-5-94, she clamimed that show she was in
possession of the cheque $.No. 919456 how such acheque
could have been issued and on scrutiny, the bank authorities

have found that the cheque book issued to the customer

was having prefix N23 while the disputed cheque was
having prefix U 23 and this gave rise to further doubts.
On a detailed investigation, it came to light that the branch
credited 13 NRE accounts on 9-5-94, 10-5-94 and
12-5-94 1o the extent of Rs. 4,77,500 en the pasis of 13
Foreign demand drafts said to have been issued by the
Musandam exchznge, that withdrawals were made in six
NRE accounts to the extent of Rs. 1,62,500 on various
date 9-5-94,10-5-94, 14-5-94 and 23-5-94 and 13 foreign
demand drafts were not available in the respective date
slip bundles that al! the 13 credit entries pertaining to above
" referred 13 foreign demand drafts fraudulent and equally
withdrawals were made in fraudulent manner without the
knowledge of the account holders and on further
investigation, the fraudulent withdrawals of Rs. 1,62,500
from six NRE accounts through nine cheques three
cheques were drawn in favour of P. selvamony, a fictitious
person for sums aggregating to Rs. 46,000 and the signature
verification and comparison by experts of forensic
department, the signature appearing on the obverse of the
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by the Appellate Authority./ "

* findings of the Enquiry

said cheques as P. Selvamony was in the hand writing of
the concerned staff. The cash was coliected by his brother”
Mr. P, Pandiyarajan. The missing cheques were enchased

' by Mr. Pandiydrajan, brother of the concerned employee

and the proceeds of nine cheques were drawn by
M. P. Pandiyarajan and-his associates. Therefore, the
charge sheet wak issued to-congerned employee and after

following. thie procedure: in fie domestic enquiry, the
Exiquiry Offtcer has held that the chesge framed against

the concerned ‘employpo-has. been - proved and the
Disciplinary Authority:have ipased the punishment of
dismissal from service and the appeal aiso was dismissed

/7. On the Petitione

-;‘.v" B

" ihe Disciplinaty Authority and Appel
hiased, one sided, perverse and as

consideration of the case in 2 pljop_g_;'_ﬁg;sj;éctive.

HE

suft of total non-

~ " 3. Forthis, bott sideshave ot examined any oral
* witness. But.on the side ofthe Respondent documents

namely Ex. M1 to M:12 were marked.
9. On behalf of the Pefitioner, it is contended that

the Enquiry Officer approached the case only with a pre-

determined mind to support the management’s version and

thereby totally ignoring the various submissions of the
defence and he further argued that in this case, the

concerned employee was not working in NRE S.B. account
section, on the other hand, he was working in non NRE

_section and therefore, it is not correct 1o say that the

concerned employee is the sole person who is responsible
for all the misdeeds, which was done by the officials of
the bank. It is the evidence of the officer concerned namely
MW4 M, Balachandran that the concemed employee was
working only in non-NRE section and therefore, there
cannot be any connection whatsoever to the cheques drawn

. by the fictitious person called Mr. P. Selvamony with the

concerned employee. Further, the alieged fictitious cheques
were passed by the competent officials by duly verifying
the specimen signature of the account holder. Therefore,
the primary reponsibility is cast on the supervisory staff
to verify the comrectness of the instrument and thereafter
pass them for payment and in no way the concerned
employee could be held for the negligence and failure on
the part of the supervisory staff.

10, As against this, the learned counsel, forthe
Respondeht arguéd that no doubt, the supervisory staff
are there for verifying the signatures, but in this case, with
a help of his brother, the concerned employee has forged

- the documents and it was clearly established by the forensic

experts and document experts that the hand writing in
the cheques are made by the concerned employee and

. therefore, it cannot be said that the concerned employee

has no hand in the forgery and also stealthily removal of
funds. : :
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11. Against, the Mm&rﬁermmner
argued that the Enquiry Officer has not taken into account
: thefactﬂmtthemassmgofeheque‘booksﬁ'ommebank
that too from the NRE section 'which is %anidled by a
separaie clerk and when:the Special Assistant and also
cmcunedchcﬂﬂgﬂ-mﬂexnmqummenqu,
it is clear that e has expressed his biased mind and
accusing the contstisd siployee alone for the missing of
mmm Mmeﬁmfagwdtomke

comemd employee andwitho

person, he has come 1 thcconchmmthattheconcemed
employee’s brother alone was responslble and he also
come to the conclusion that'the concerned employee only
was removing the chequiss and slso dealing with the money
in this case, and thers isno proofthat Mr. P. Pandiyarajan
who was alleged to be the brother of concerned employee
wasmpomibkformewnhdmwalofmmwﬁ-omﬂxebank
to the tune of Rs. 1,62,500, Undersuchclrcumstances
with the vague mfcrence, to be drawn from the
cmmeesthéEnquiryOﬁcerhaswmetoﬂmmg
conclusion. 1t is his further argluiment that expert opinion
is not an absolute one and the expert namely Mr. N. Ravi,
though he has stated that he has 17 years of experience in
examining the questioned documents, he has falsely stated
that the second capital letter ‘S’ as seen in A.511 tallies

with specimen signature on documents S. 153 to S. 172. .

Even a common person by just taking a glance alone will
be able to say clearly that both do not at all tally. But, this
witness has stated that there is no difference and therefore,
his finding is also perverse and under such circumstances,
relying on the experts witness evidence, the Enquiry
Officer has come to a wrong conclusion. Further, in this
case, there is no clinching evidence to prove that pilferage
of cheque books were done by the concerned employee.
Under thee such circumstances, it cannot be said that the
concerned employee has got under dealing in this matter.
It is also clear from the evidence of witnesses that
supervisary staff only have committed a gross negligence
and in such circumstances charging an innocent person is
fatal to the case of the Respondent/Management. Further,
it is his argument that while it is stated that the concerned
employee was sitting next to the supervisory staff, it cannot
be said that he had a chance of removing the NRE cheque
books from the custody of supervisory staff. In this case,

the concemed staff was not the custodian of the cheque
books. Further, he was under constant ‘watch and seated
next to the supervisory staff. Under such circumstances,

without examining the concerned supervisory staff or other
staff who were dealing with NRE accounts, the conclusion

arrived at by the Enquiry Officer is a wrong one. In this -

case, the Respondent/Management has relied on only on
the experts opinion and came to the conclusion that the
concerned employee has done all the misdeeds. Under such
circumstances, no reliance can be placed on the enquiry
report or the order of Disciplinary Authority.

12. Asaglmstthm,ﬂmlemcdemmwlforﬂw

- Respondent argued that it is false to contend that the
- Enquiry Officer has not referved to the submissions made
- hy the concerned employee. Further the E;:quwyzOﬁﬁcr
-in his findings referred to the seating arrangement of
- Neyoor branch of the Respondent/Bamk whese. the
. soncerned employee was sitting next to the' Special
. Assistant and he had an acoess to the cheque-books and

ﬂlmfore, he must have removed the missing cheque bogks
and he has.given valid reasons for his conclusion thatthe
eoncemed employee must have had his hand:in
unauﬂ;oﬁsedromoval of missing cheque books and under
no stretch of imagination, it can be said that the finding is

 pexverse, Further, MW 1 namely Mr. Ravi, the management

witness befors. that domestic enquiry, is a professional
expert in examination of questioned documents and his
opinion is entitled to due weightage. Further, the Gowt.

" Document Examiner MW3 Mr. A K. Singh has also stated

with regard to the ‘material documents and therefore; at

this junctire their evidences cannot be disputed and

nothing was shown against them_to discredit their
evidences. Further, it is false to allege that the concerned
employee alone was taken into task. On the other hand,
the Special Assistant, who had vouched for the signature
of the accountholder in the disputed’cheque was also
subjected to disciplinary action and he was awarded with
appropriate punishment. Under such circumstances, it
cannot be said that the finding given by the Enquiry Officer
is perverse or punitive in nature.

13. Again, the learned counse! for the Petitioner
argued that in this case, neither the customer who has given
a complaint orally nor the concerned Special Assistant or-
the other employee who was dealt with NRE account had
been examined. Under such circumstances, it cannot be
said that the management has established the case against
the concerned employee. Under such circumstances, the
finding of the Enquiry Officer lacks cogency and it is
biased, perverse and one sided.

14. But, again on the side of the Respondent it is
argued that in each and every case, it cannot be said that
the customer who has given the complain must be
examined before the enquiry and it is well seftled that if
the charge against the victim has been proved by other
means, it cannot be said that the finding is vitiated by
perversity. It is clearly established by material evidence
that it is the concerned employee who has pilfered the NRE

- cheque books and with the connivance of his brother he

has stealthily taken the amount of Rs. 46,000 from the
NRE accountholders accounts and therefore, it is not open.
to the Petitioner Union to challenge this finding and the

dismissal of the concerned staff is valid and justified and

the same should not be interfered with for any of the
reasons mentioned by the Petitioner-Union.

15. 1 find much force inthe contention of the leamed
counsel for the Respondent. Further, it is argued on behalf
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of the Respondent that in order to cover up the unauthorised
removal of cheque books, the concerned employee has
also removed the folios in which the cheques were issued
and this'also points the conclusion that the concerned
employee is the soli: person who has removed the cheque
books from the custody of the bank. No doubt, the officer
or the Special Assistant who had vouched for the disputed
signature of the accountholder was also responsible for
the misdeeds. The part played by the concerned employee
alone was active, pre-planned and deliberate and therefore,
the part played by the concerned employee is greater than
that of other employees. Under such circumstances, he
cannot compare the misdeeds of other employees with his
misdeeds. The misconduct shown in this case is grave and
and the punishment given by the Disciplinary Authority
is just and proper in this case.

16. Again, the learned counsel for the Petitidner

argued that in this case, it is the evidence of the .

management that more than Rs, 1,62,500 has been
stealthily taken away by the staff of the bank. But, on the
other hand, in the enquiry, they have stated only Rs. 46,000
has been taken away from the bank by the concerned
employee with the connivance of his brother. But, they
have not stated any reasons with regard to remaining
amount. Under such circumstances, it cannot be said that
they have established the guilt against the concerned
employee.

17. Here again, 1 find the argument of the learned
counsel for the Petitioner has, no substance because, though
more than Rs. 1,62,500 has been stealthily withdrawn from
the bank, it is cleariy established that Rs. 46,000 has been
stealthily taken away by the concerned employee with the
connivance of his brother. Under such circumstances, the
charge framed against the concerned employee has been
proved and therefore, the action taken by the Respondent/
Bank is legal and justified by dismissing the concerned
employee from the services of the Respondent/Bank. As
such, I find this point in affirmative.

Point No. 2 :

The next point to be decided in this case is to
what relief he is entitied?

18. In view of my finding that the action of the
Respondent/Syndicate Bank is dismissing the concerned
employee Sri V. Muthuchelvan is legal and justified. I
find the concerned employee is not entitled to any relief.
Ordered accordingly. No Costs. '

19. The reference is answered accordingly. .

(Dictated to the P.A. transcribed and typed t;y him,
corrected and pronounced by me in the open court on this
day the 12th March, 2004.)

K.JAY ARAMAN, Presiding Officer

Witnesses Examined:
On either side. None
Documents Marked :
For the I Party/Claimant : Nil
For the IT Party/Management :
Ex.No. Date Description
M1 15-1099 Xerox copy of the charge sheet.

M2 29-10-99 Xe,ro_x.copy ofthe reply submitted by
K Sri V. Muthuchelvan To charges
sheet.

M3 2-5-2000 Xerox copy of thé enquiry
proceedings. ' .
Xerox copy of the exhibits marked

M4 series (31} °
- ‘ in domestic enquiry.

- M5 9-9:2000 Xerox copy of the Enquiry Officer's

. report.

Mé = 27-9-2000 Xerox copy af the comments
submitted by concerned Employee
for Enquiry Officer’s report.

M7 5-10-2000 Xerox copy of the letter from

: Respondent to concerned Employee
‘proposing punishment of dlsmissal
from service.

M8 23-10-2000 Xerox copy of the minutes of
personal hearing. '

M9  30-10-2000 Xerox copy of the proceedings of

: Disciplinary Authority.
M10 22-11-2000 Xerox copy of the appeal preferred
" by Sri V, Muthuchelvan.

MI1 26-12-2000 Xerox copy of the proceeding s of
hearing before Appellate Authority.

MI2  24-1-2001 Xerox copy of the iettrer from
: Respondent to Sri V, Muthuchelvan
enclosing copy of procesdings of

Appellate Authority.

-+§ feeelt, 26 e, 2004
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New Delhi, the 26th April, 2004

8.0, 1161 —1Iri ‘pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award ( Ref. No. 27/
2002) of the Central Government Industrial Tribunal-
cum-Labour Court, No. 2, Dhanbad as shown in the
annexure, in the Industrial Dispute between the employers
in relation to the management of UCO Bank and their
workmen, which was recéived by the Central Government
on 26-04-2004,

[No. L-12011/204/2001-IR (B-II)]
AJAY KUMAR, Desk Officer

ANNEXURE

INDUSTRIAL TRIBUNAL NO. 2, DHANBAD

In the matter of a reference under Section 10(1Xd) of
the Industrial Disputes Act, 1947

Reference No. 27 of 2002

PARTIES : Employers in relation to the management of
' UCO Bank, Pama. :

AND
- Their Workmen.
Present.: Shri B. Biswas,
Presiding Officer
APPEARANCES:

For the Employers:  ShriP.K. Chatterjee,

Senior Law Officer.
For the Workmen : Shri B. Prasad, State Secretary, UCO
Bank Employees’ Association.

Industry : Bank.
Dhanbad, the 17th March, 2004,
AWARD

By Order No. L-12011/204/2001-(IR-B-1I) dated the
20th March, 2002 the Central Government in the Ministry
of Labour has, in exercise of the powers conferred by clause
(d) of Sub-section (1) and Sec. 10 of the Industrial Disputes
Act, 1947, referred the following dispute for adjudication
to this Tribunat :

*“Whether the action of the management of UCO

Bank, Patna in notregularising Shri Awadhesh
Kumar, Peon, is justified? If not, what relief the
workman is entitled to?”

2. The case of the concerned workman according to
the written statement submitted by the sponsoring union
on his behalf, in brief, is as follows :

State : Bihar

The sponsoring union submitted that the concerned
workman initially was appointed at Ekdanga branch of the
Bank, P.S. Belchhi, Dist. Patna on 30-6-1985 to discharge

his duties as peon. They submitted that at the relevant
time there was no permanent peon posted in the said branch
for which the concerned workman had to take up-all the
works as a peon. Thereafter he was transferred to Barhiya
branch, District Mungeron 7-4-97. In the said branch also
there was no permanent peon and for which he fully
discharged his duties as peon so long he was posted there.
From Barhiya branch the concerned workman again was
transferred to Sono branch under Jamui District on 24-5-
2001. Initially the management used to pay him wages at
the rate of Rs.2/- per day which finally was enhanced to
Rs. 124/- per day. They submitted that the concerned
workman althrough was to remain in duty starting from
9.30 A.M. to 6 P.M. every day. They further submitted that
the concerned workman in view of a settlement entered
into between the management and the union dated 12-10-
89 in the matter of regularisation of casual/daily rated
workmen who worked for 240 days during the period from
12-10-86 to 12-10-89 submitted his representation to the
management for his regularisation. They further submitted
that while the concerned workman was posted at Ekdanga
branch passed matriculation examination in 1993 and- it
was also within the knowledge of the management. It has
been alleged that though the concerned workman
continuously discharging his duty for long 17 years he
has been deprived of getting any facility of provident fund,
leave, medical leave, medical allowance, LFC, uniform etc.
They further submitted that though the name of the
concerned workman has been empanelled by the
management till date the management did not consider
necessary to issue any order of his regularisation as sub-
staff. This silence on the part of the management not only
is iltegal but also arbitrary which has violated the principle
of natural justice. Accordingly they raised an industrial
dispute for conciliation before the A.L.C. (C) which
ultimately resulted reference to this Tribunal for
adjudication,

The sponsoring union accordingly submitted prayer
to pass award directing the management to regularise the
concemned Workman w.e.f. 12-10-89 alongwith back wages
and other consequential benefits.

3. The management, on the contrary, after filing
written statement-cum-rejoinder have denied all the claims
and allegation which the sponsoring union asserted in
the written statement for and on behalf of the concerned
workman. They submitted that the Bank since 1989-90 is
continuously suffering loss and total accumulation of that
loss upto 31-3-97 reached at Rs.1,63,991 lakhs. The low
productivity of the employees and the operational loss -
incurred by the Bank had led the Bank for adoption of
manpower planning by putting inrestriction on recruitment
in all cadres except on compassionate grounds and for
identification of surplus and deficit pockets and ensuring
optimum utilisation of manpower. They submitted further
that the Reserve Bank of India had also reviewed the
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performance of the Bank and had found that the Bank
continued to show a loss in its- working for.

1993-94 -and accordingly directed that there shall be no
fresh recruitment even in respect of vacancies arising out
of retirement, resignation, dismissals etc. the Banks

financial position continued to be-week in 1995-96 and

there was net loss. In these circumstances tlie Regerve

Bank of India directed to continue the restriction on fresh-
recruitment for the year 1996-97 also. The restrictions. .
imposed by the Reserve Bank of India continue” further .
as the financial position bad not improyed. In the year.
1997 the then Hon’ble Minister of Finance, Govt. of India, .
had held a meeting with the Board of Directors of the Bank.

and representatives of the Unions/Associations of
employees/officers of the Bank to find out ways to minimise.
the loss and improve the working condition of the Bank.

Accordingly a Memorandum of Understanding was signed -
on 16-5-1997 between the Bankimanagement and ..

representative of various employees/officers of the Bank’s

three years revival plan wherein it was decided to-aim at :
accelerated growth of business and.also to economise. .

expenditure which included embargo on fresh recruitment.

They submitted that in view of the facts stated above
they are not in a position to absorb the petitioner, whois

an empanelled daily wage worker as aregular peon inthe

subordinate cadre. The management further submittedthat .
a writ application being W.P.No. 1390/98 was filed before :

the Honble High Court of Kolkata on behalf of All India
UCO Bank employees Federation and the Joint Secretary
of the Federation-against the UCO Bank Management for
issue of writ in nature of mandamus commanding the.
respondents (UCO Bank) to absorb in the vacancies of

subordinate staff the daily wage workers already

empanelled pursuant to the .agreement dated
12-10-19%9 entered into between UCO Bank Management
and the unions. His Lordship of Hon’ble High Court,
Kolkata disposed of the said writ petition vide order dated
4-8-1999 rejecting the claim of the union. They submitted
that the grievance of the petitioner and the issue raised in
the present reference is common with the issue raised in
the writ application as mentjoned above and for which in
view of decision of the Hon’bie Court the claim of the
petitioner cannot be accepted in the present circumstances.
The management admited that vide Circular No.CHO/PAS/

16/89 dated 19-10-1989 issued on the basis of the’

agreement dated 12-10-1989 only casual workers who were
engaged and worked in subordinate cadre for a period of
240 days or more during the period of three years
immediately precerding the settlement were eligible to be

considered for empaneiment as per procedure laid down. '

The persons empaneiled could be considered for
absorption subject to available vacancies and guidelines/
instruction issued by the Govt. of India/Reserve Bank of
India. They submitted that mere empanelment in the list
does not give a right to absorption in the peon’s cadre
straightway. They disclosed that in view of the facts stated

by order of the

to'_)_"*ﬁ LR
Fipsding withs pemsenss .1/
S gt & record that the sponsoring

union as wcll as the mmamentm ofd_e; to guwm
their respective claims examined one witness each:
Considering the eviden }4and also copsidering

*the facts disolpsefhis e Writygm statement submitied by

the SpoRSSNDE mniow: AT lse considering, written

Sm,emmés iy gs-:ly b l‘ﬁnqump“um
to hold that the & oy Wes Fngage
on 30-6-1985 at Ekdangs Brin ‘

brach o 14 Fond Somw hatbranch hewas trassfprred
to Sono branch on 24x512001 andis still working there. It
transpires from the evidence of WW-1 that his working
hour starts from 9.30 A.M. and enids at 6 P.M. every day
and in discharging of his duties he performs all the jobs
fike regular subordinate staff. It is the allegation of the
sponsoring union that inspite.of rendering services from
30.6-85 the management did not consider necessary to
regularise him as subordinate staff. They further submitted

that the representation to that effect was given to the:

management but to no effect. It is further contention of
the sponsoring union that during his posting at Ekdanga
branch the concerned workman passed matriculation
examinatioh in 1993 and that very fact was within the
knowledge of the management. Accordingly it is the
contention of the sponsoring union that refusal to

~ regularise the concerned workman as sub-staff was illegal,

arbitrary and also violation of the principle of natural
justice. On the contrary, from the submission of the
management it transpires that since 1989-90 the Bank of
the management is not oniy running at a loss but the
Reserve Bank of India after reviewing the performance
of the Bank directed the management not to recruit any
workman even in respect of vacancy arising out of
retirement, resignation, dismissal etc. till the financial
position of the Bank is not stabled. They submitted that
restriction imposed by the Reserve Bank of India
continued further as the financial position had not
improved, They further submitted that for accelerated
growth of business of the management even Finance
Minister, Govt. of India, entered into a discussion with
the Board of Director of the Bank and representatives of
the Union/Associations. Apart from all these facts it has
begn further submitted by the management that His
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Lordship of Hon'ble High Court, Kolkata in disposing of
writ petition W.P. No. 1390/98 rejected the claim of the
sponsoring ubtion for absorption of daily wage workers
in the vacancy of sub-staff already empanelled in the list
in different Baltks in pursuance to the Agreement dated
12-10-89. They disclosed that as per Circular No. CHO/
PAS/16/89 dated 19-10-89 issued on the basis of the
Agreement betwedl the Bank management arid the union
representative datell 12-10-89 only those casual workers
who were engaged ahd worked in subordinate cadre for a

period of 240 days & more during the period of three -

Years immediately probeeding the settlement were eligible
for being considered for employment as per procedure
laid down. The persons empanelled could be considered
for absorption subject to available vacancies and
guidelines/instructions i¥sued by the Govt. of India/

Reserve Bank of India. They disclosed that mere-

empanciment in the list doed not ipso facto give any right
for absorption in the peon catdre straightway in respect of
casual workers. I have carefully considered the decision
of the Hon’ble High Court, Kolkata. In disposing of the
writ petition W.P. No. 1390/98 His Lordship observed
clearly—“However, after considering such restrictions I
am of the opinion that the respondent, Bank authorities
should consider the case of the petitioner and shall absorb
the rest of the casuval workers as and when such restrictions
are lifted by the Reserve Bank of India. I further direct
the authorities not to fill up any post until these casual
workers are being absorbed in the substantive post.”

MW-1 in course of his evidence disclosed that
though as per settlement in between the management and
the unions a panel was prepared for daily rated workers
for their absorption. They failed to materialise the
Agreement as per restriction imposed by the Reserve Bank
of India and also as it has been clearly observed by the
Hon’ble Court that no such regularisation will be
considered as per panel till the restriction subsists as per
direction of the Reserve Bank of India. The representative
of the management submitted that as per the decision of
the Hon’ble High Court, Kolkata the Ministry of Labour
also has refused to refer several cases before the Tribunal
for adjudication. The writ petition and order issued by
the Ministry in respect of refusal to refer the case for
adjudication before the Tribunal during evidence of

MW-1 were marked Exts. M-3, M-6 to M-8 respectively.

MW-1 during his evidence disclosed that all recruitment
of Bank employees at Bihar region are monitored, through
Personnel Department. This witness disclosed that since
his joining there as Chief Officer excepting recruitment
on cotnpassionate ground under Staff Welfare Scheme

no regular recruitment either in the post of Clerk or Peon -

was made at Bihar Regicon during 2003. This witness has
failed to disclose whether the ban imposed on recruitment
of workmen has been lifted by the Reserve Bank of India
or not. However, he admitted that their Bank eamed a profit
of Rs. 130 crore during the year 2001-2002. This admission
on the part of MW-1 supports clearly that the management

1451 GI/04—10

 of Bank at present are not running at a loss. No-cogent,

evidence is forthcoming whether the ban on recruitment
imposed by the Reserve Bank of India has already been
lifted or not. However, in the midst of hearing of this case
on 11-9-2003 the represeutative of the concerned waskman
subm:umgapeuuonabefmﬂanbnnaldist#
the management decided to absorb permanemy 100
workmen as peons from the panel of the workmen.

- Accordingly the workman was asked to furnish caste

certificate in view of Government guidelines for
reservation of OBC category and the workman concerned
accordingly submitted said certificate. The representative.
of the workman submitted that inspite of submitting that
OBC certificate the management finalised the name of 23
candidates from Bihar and Jharkhand Regions for
permanent absorption excluding the name of the concerned
workman arbitrarily and illegally. I find corroboration of
this. fact considering a letter dated
23-6-2003 issued by the Chief Officer addressed to the
Manager, UCO Bank, Sono branch. By the said letter the
Manager, Sono branch was asked to forward SC/ST/OBC/
Physically Handicapped certificate of the concerned:
workman who has already been empanelled as casual
worker, if he belonged to any of the category, By the same
letter the Manager was further asked to send the said
certificate to the Headquarter immediately. Non-receipt
of caste certificate of the concerned workman was also
communicated to the manager by the Chief Officer over
telephione on date. It is clear from the annexed paper that
the management empanelled the names of 23 workmen
afresh for their absorption as subordinate staff who are
mostly of OBC category. It is the contention of the
representative of the concerned workman that inspite of
furnishing OBC certificate to the Branch Manager, Sono
branch for its onwards trarismission to the Headquarter
his case was not considered though the case of other
workmen were considered. Not a singal scrap of paper is
forthcoming en the part of the management to rebut the
claim of the concernéd workman in the matter of
submission of caste certificate to the Branch Manager,
Sono branch for his onwards transmission to Headquarter
in view of letter dated 23-6-2003 issued by the Chief
Officer of the management for consideration in the matter
of his regularisation as subordinate staff. It is clear from
the letter dated 23-6-2003 issued under the signature of
Chief Officer that the management with a view to
regularise the concerned workman as subordinate staff
issued the said letter for taking necessary action by the
Branch Manager, Sono branch. Therefore, thete is reason
to believe that embargo imposed upon the management
by Reserve Bank of India hias been lifted. Had that not
been so the management would not call for the OBC
certificate of the concerned workman through Branch
Manager, Sono branch and also they would not prepare a
fresh panel of 23 workers in that regard. 1t is clear that. .
the concerned workman was in the category of
Other Backward Class. The caste certificate which was
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submitted in -course of hearing shows clearly that the

same were issued by ‘PRAKHANDA VIKAS -

PADADHIKARI'dated 23-5-1993 and ‘ZILADHIKARI dated
1-9-2003. Until and unless the genuinity of these

certificates is challenged there is no reason to dis-believe -

that the concerned workman was not of OBC category, It
is seen that a fresh panel of 23 workers have been prepared
by the management mostly on OBC certificates.No
satisfactory explanation is forthcoming why the name of
the concerned workman was excluded from that pane. It
transpires further from the said panel that the name of
other workmen have been inciuded, who are in OBC group,
and are junior to the concerned workman. No satisfactory
explanation is forthcoming why the name of the concerned
workman was excluded. Therefore, I find rezson to hold
that when the concerned workman is in OBC group his
name ought to have ben included in the panel considering
the fact that he was senior to many other workmen whose

.names have been included therein. However, such inchusion -

of the name of the concemned workman, ipso facto, does
not establish the right of his regularisation as subordinate
staff in view of the decision of the Hon’ble Calcutfa High
Court referred to above.

6. In the result, the following award is rendered—

That the name of the concerned workman should be
included in the panel of 23 workmen which has already
been published, if genuinity of his caste certificate is
established, within one month from the date of publication
of this award. In view of the decision of the Hon’ble High
Court, Calcutta, passed in connection with writ petition
W.P. No. 1390/93 the concerned workman shall be
regularised in the post of subordinate staff, if restriction
imposed by the Reserve Bank of India is lifted.

B. BISWAS, Presiding Officer.
% feett, 26 i, 2004
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5.0. i162.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award ( Ref. No. 33/
2000) of the Central Government Industrial Tribunalcum-
Labour Court, No. |, Mumbai as shown in the annexure,

inthe Industrial Dispute between the employers in relation

to the management of M/s, Choﬁg:lle & Co.Ltd. and their
workman, which was received by the Central Govemment
on26-04-2004,

[No. L-29012(8/2000-IR(M)]
AJAY KUMAR, Desk Officer
ANNEXURE = © ‘
BEFORE THECENTRAL GOVERNMENT
INDUSTRIAL TRIBUNALNO. 1, MUMBAI

PRESENT: Shri Justlce§ C. Pandey,
~ Presiding Officer
5 Reference No. CGIT»33/2000
PARTIES : - Employers in relation to the
management of M/s. Chowgule
and Co. Ltd Goa
: AND
Their workman
APPEARANCES: -
Forthe : Mr. RN. Shah, Adv.
Management - -
Forthe Mr. P. Gaonkar
Worl'un,an :
State : Maharashtra
Mumbal, dated the 315t day of March, 2004
AWARD

1. This is a reference made by the Central Government
under clause (d) of Sub-section 1 and Sub-section 2-A of
Section 10 of the Industrial Disputes Act 1947 (the Act for
Short). The terms of reference are as follows: _

“Whether the action of the management of Ms.
Chowgule and Co. Ltd. in prematurely retiring Shri Shrikant

. T. Pednekar, Labourer w.e.f. 30-6-1999 is legal and justified?

Ifnot, to what relief the workman is entitled?”

2. The United Mine Workers Union filed a Statement
of Claim on behalf of Shrikant T. Pednekar (the workman
for short) as follows. It was alleged that M/s. Chowgule
and Company (the company for short) absorbed the
workman in its services from 1-10-1993 as per letter dated
26-03-1994. The workman submitted a certificate issued by
the Directorate of Planning, Statitics and Evaluation, Goa
numbered as 553438. In that certificate his date of birth
was shown to he 8-2-1948. The workman had submitted
this certificate in June 1994. It was further submitted that
in Mines Register the date of birth of workman was
recorded as 8-2-1948. In the year 1996 the workman was

- asked to submithis school certificate. The workman replied

that school was not in existence. It was alleged that
thereafter the workman was asked to submit himself for
physical examination. He submitted himself for physical
examination by the company’s doctor. He was asked to
sign papers by the doctor and he signed the document
written in English without understanding their contents.
No further communication was made. Thereafter, when the
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company wrote to the workman in its letter dated 13-11-
1998, that he shall be retiring on 30-6-1999. The workman
made representation dated 23-12-1998. The workman
claimed that he couldnot be retired till 7-2-2006. He offered
to submit himself before the Board of Directors of Medical
College, Goa. However, the workman was illegally retired
w.e.f. 1-7-1999 as per allegations in the Statement of claim.

3. The company in its writtéh statement took the
plea that certificate submitted by the workman in June 1994
showed the date of registration and issuance was
21-6-1994. Since the registration of date of birth was done
on 21-6-1994, the company asked the workman to produce
School Leaving Certificate by letter dated 3-7-1996 or any

' certificate registration not later than two years of birth.
The workman showed his inability to produce the
certificates. The workman was asked to submit himself to
medical examination for determining his age. The workman
accepted the direction of the company. The workman’s age
was determined to be 55 years on 25-11-95. Accordingly
his date of birth was entered as 1-7-1941. Consequently,
the workman was retired on 30-6-99.

4. On the aforesaid basic allegations the dispute
between the parties is made. In this case it is not necd§gary
to referto parawise pleadmgs of the parties to this industtial
dispute.

5."Fhe workman filed his affidavit. He was cross
examined on behalf of the company. The workman then
closed his case. The company field two affidavits of Shri.

D.P. Sinha, He cross examined on behalf of the workman.

The company further examined Shri R.M. Nadkarni the
doctor of the company. After the examination of these two
witnesses the company closed its case.

6. The evidence on record shows that workman was
given a letter absorption dated 21-3-1994. (Exhibit M1).
Alongwith this document General terms and conditions of
service was hailed over to the workman. As per condition
No. 34 the workman was required to submit certain
documents including the Certificate of Birth as per
condition No. 34 (g)i). It is not in dispute that the workman
submitted Exhibit M4. Tt is a birth certificate issued by the
Directorate of Planning Statistics and Evaluation in Form
(9)as perrule 9 framed under the Registration of Births and
Death Act 1969. This certificate of Registration of birth
was issued under section 17 of Registration of Births and
Death Act 1969. In this certificate date of Birth of the
workman is recorded as 8-2-1948. The issuance of this
certificate was not in any way doubted by the company.
The doubt was expressed by the company because it was
registered on 21-6-1994. This certificate under rule 9 isto
the effect in original record of the birthregister of area the
date of birth is recorded as 8-2-1948. This factis confirmed
by Exhibit W2. An entry in Register of Births and Deaths
under the Registration of Births and Deaths Act has
presumptive value as per section 35 of the Evidence Act.
Therefore, merely because the entry was made on 21-6-

1994, the company had no jurisdiction to question the entry
made in the certificate unless the company had verified
and found either the certificate. was bogus or the entry was

* bogus. The company could not have asked the workman

without any basis to submit the school ceitificate or entry
made within two years of Birth. It must be noticed that
Registration of Births and Deaths Act 1969 had came into
force at Gea from st Jan 1971. The Act itself permits
registration of Births after one year. All that is necessary is

. that it has done after due enquiry by a Magistrate of First

Class or Presidency Magistrate. There is no reason to hold
that this procedure was not.followed. The company did
not have any contrary facts at its command when the
workman was asked to submit school certificate in the year
1996. The company could not have rejected the apparently
valid certificate. Therefore, action of the company was void
abnitio. It could not have asked the workman to submit to
amedical examination with a view to nullify the certificate
issued by the Registrar under Section 17 of the Registration

_of Births and Deaths Act 1969. Until and Unless there was

reason to suspect that this document was a fraudulent

~document and was not issued by the Registrar of Births

and Deaths the company could not have asked the workman

* to submit another cettificate. The company has not taken

this plea in the written statement therefore, it could poi
have filed the second affidavit regarding the enquiry of
2003. It appears that in order to justify its action the
company through Mr. Sinha asked Mamhatder and
Executive Magistrate as per letter dated 15-1-2003 to furnish
information regarding the proceedings taken up. This letter
is Exhibit M9, The reply dated 7-10-2003 stated that record

. of case was not available as it is weeded out. (Exhibit M

10). Even this reply does not show that the entry in the
Register of Births and Deaths is false or procured. In fact
the company asked the Executive Magistrate. This tribunal
is of the view that the Exhibit M9 was not addressed to
Magistrate First Class or Presidency Magistrate as required
by Section 13(3) of the Registration of Births and Deaths
Act 1969 read in the circular dated 27-6-71 issued by the
Govt. of Goa Exhibit W3. Thus company totally failed to
establish that it had valid reason to the entry dated 21-6-

- 1994 regarding the fact that the workman was born on 8-2-

1948 was false and concted. The cross examination of Mr.
D.P. Sinha shows that age of the workman on 1-1-93 was-
marked as 45 years Exhibit W8. [t appears that workman as

' Exhibit W7 was working from the year 1977. The document

Exhibit W2 was produced along with the renunation form
Ex. W6. It was also been proved that compauy was writing
to the workman in English. There was no evidence that
workman was explained M6 in Marathi or Konkani as per
evidence of Mr. Sinha in cross examination. He admitted
that between ]-1-1993 to 13-6-1996 no information was sent
to the workman. As against this; the affidavit and evidence
of the workman is plausible. He was illiterate man. He may
not have understood the contents of letter regarding

, Medical. Moreever Dr. Nadkarm evidence is not all
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convincing. How he could have determined the age of the
workman by bare physical examination is beyond
comprehension. In this case no Radiological examination
for degree of ossification of bones was dome. It is
interesting to note that doctor was unable to say the exact
nature of physical medical examination test that he had
performed and the counsel for the company was required
to introduce the evidence on this point by way of re-
examination. Without going into technicality of the
question, this tribunat can safely conclude that the type of
tests performed by the doctor could not be determinative
of the age of the workman. There could be a margin of error
of 5 to 6 years. Therefore, there was no reason to suppose
that date of birth given by workman was inherently nuprable.
The company could not totally ignore the version of the
workman and employ its own doctor to determine the age
* of the workman on the basis virtually non existent data for
ensuring accuracy. Dr. Nadkarni himself did not vouch for
accuracy. How could his word be taken as gospel truth. &
has been argued that the workman had submitted to the.
medical test, it appears from the evideiice of the workman
had stated that he did not understand the under taking
signed by Him. He was not explained the contents of
document, The workman did not understand English. He
did not even sign in English. Therefore, nothing turns on
Exhibit M9 or any other document that he signed. There is
110 question of estoppel. The company could have allowed
the workman to submit himself before the Board of Doctors

of Medical College or any other suitable institution having

adequate equipment to determine the age. The workman
received notice dated 13-11-98 Exhibit M7. He gave the
first reply dated 07-12-98 Exhibit M8, He thus offered himself
to be submitted by the Board of Doctor of Medical College.
The work:nan was toretire in June 1999 and therefore, the
company could have taken this offer. At that time there
was no question of estoppel as the workman had done
nothing to the detriment of the offer. It failed to take the
offer. For all this reason too this tribunal is of the view that
company did not act in good faith because it did not try to
find out the true age of the workman.

7. For all these reasons recorded above this tribunal
comes to the conclusion that company was not justified in
retiring the workman w.e.f. 30-6-1999. It appears to this
tribunal that there was no reason to question the recorded
date of Birth of the workman as 8-2-48 because under
section 13(6) of Registration of Births and Deaths Acts

permitted registration of Birth after due enquiry if the entry -

is made even after a year of birth. No evidence was led for
proving conclusively that such an enquiry was not done.
The company did not take this plea. Moreover, company
could justify the action taken by it in 1999 by fishing out
evidence in the year 2003 as is clear from second affidavit
of D.P. Sinha. Even so it has not proved that the Birth
certificate submittecl by the workman was bogus. The result
is the retirement of the workman is bad. He shall be deemed

. PARTIES

to be in service. The case relied upon by the company
Universal Cane Traders Pvt. Ltd. vs. Susheel Yeshwant
Prabhu 2000 I CLR 131 does not show that certificate under
the Registration of Births and Deaths Act 1969 was
submitted. On the other hand the case of Sukhdev Shokha

" vs. Bombay Port Trust and other 1991 11 LLY 557 shows

that physical medical test cannot be relied upon for
determining age.

8. The reference is accordingly answered by stating
that company retired Shrikant T. Pednekar prematurely on
30-6-99. He is entitled to continue in service till he reached
the age of superannuation on the basis of registration of
his birth as 8-2-48. He shall reach the age of superannuation

- on 7:2-2006. Then only he shall be deemed to have retired
~ innormal course, The workman shall be accordingly deemed

to be reinstated with full back wages and all the
consequential benefits arising out of this award including
right promotion ifany.
- SC PANDEY,PmidingOfﬁqer
7§ fawehl, 26 adw, 2004
. 3. 1163.—3hedfirs P stfufrm, 1947
‘(gﬂmu)aﬂ a0 17 % svaro ¥, i weR T
7w ¥ v & dag Frewl st T e %
e, v Rt st frae 3 4200 TR sife
StferrToy A = A, 1, Trad ¥ e (e e 30/96)
ahmmamt,it#aﬂﬂ'maﬁ zs—moouﬁm
T
' [q T@-31012/5/96-3. SR, (TH) ]
_ ‘ I FAR, Tew s
New Dethi, the 26th April, 2004

S.0. 1163.—In pursuance o: Scction 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Cenral
Government hereby publishes the award ( Ref. No. 30/96) of
the Central Government Industrial Tribunal-cum-Labour
Court, No. 1, Mumbai as shown in the annexure, in the
Industriat Dispute between the employers in relation to the
management of Mumbai Port Trustand their workman, which

wasreceived by the Central Government on 26-04-2004.

[No. L-31012/5/96-IR(M)] -
AJAY KUMAR, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNALNO. 1, MUMBAI
PRESENT : SHRIJUSTICE S.C. PANDEY
Presiding Officer
REFERENCE NO. CGIT-30/1996
: Employers in relation to the
management of Mumbai Port Trust
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AND
. Their Workmen
APPEARANCES: '
For the Mr. M.B. Anchan, Adv.
Management )
For the Workman present in person.
Workman
State : Maharashtra
Mumbai, dated the 3 1st day of March, 2004
AWARD

1. This reference is made by the Central Government

under clause 1(d) of Sub-section 1 and 2-A of Section 10
of the Industrial Disputes Act 1947 (the Act for Short) for
resolving the industrial dispute between Shri K.G. Lawand
(the workman for short) and the Mumbai Port Trust (the
Trust for short). The terms of the dispute are as follows :

“Whether the action of the management of Mumbai
Port Trust in dismissing Shri Kishan G. Law land w.e.f.
2-5-92 is justified? If not, to what relief the workman is
entitled?”

2. Itis not in dispute that the workman serving as a
mazdoor with the Trust. He was issued a chargesheet
dated 6-4-1991 whereby workman was charged with
attempts to steal copper strip belonging to company on
15-9-1990 and 11-12-1990. The workman for commiting a

misconduct under Regulation 3(1A) (V) for abetting

conniving or committing theft under Bombay Port Trust
Regulation. In the statement of claim it has not been
disputed by the workman that -he received the charge
sheet. He stated that he replied to the chargesheet. it is not
disputed that workman participated in the enquiry . Not
only did he participate but he led evidence in defence

" according to Statement of claim. The only point that was
raised in the Statement of claim was that there was no legal
evidence and that the enquiry was bad because the
workman was acquitted.

3. Inthe written statement it was stated that workman
did not produce any evidence before the enquiry office
that he was acquitted. It was stated that workman had not
submitted any judgement of criminal court whereby he was
acquitted. The letter of Deputy Superintendent did not
show that the workman was acquitted. The workman was
given detailed charge sheet. The enquiry was fairly
conducted. The findings were based on evidence on record.
The workman was rightly removed from service.

4. The workman had sought time for settling the
dispute. The case was adjourned several times. It was
fixed in Lok Adalat. The matter was not settled. Thereafter,
Shri J. Sawant withdrew from the case. The workman filed
an application that he be reinstated without back wages as
asettlement of dispute. Thereafter, ShriJ. Sawant withdrew
from the case. The workman filed an application that he be
reinstated without back wages as a settlement of dispute.

Thereafter, the matter could not be settled. The workman
was given several opportunities. The workman did not
pursue the matter. He remained absent today. Therefore,
the case was heard exparte. After considering the affidavit
in support of case filed on 25-3-2004 and the enquiry -
proceedings placed on record. It is found that the trust had
proved the case before the enquiry officer. There is no
perversity attached to the findings. The workman
participated in the enquiry. He does not say that principles
of natural justice were violated. There is no judgement
placed before this tribunal that workman acquitted.
Accordingly, it is held that workman was rightly dismissed
as charge of attempting to remain copper plate belonging
to trust were proved. The order of dismissal 2-5-92 is
justified. The workman is not entitled to any relief.

6. In view of the aforesaid conclusion, this tribunal
holds that workman K.G. Lawand was rightly dismissed
by order dated 2-5-92 and he is not entitled to any relief. .
Thus reference is answered on the aforesaid lines. No.
costs.

S.C. PANDEY, Presiding Officer
¢ feeeh, 26 s, 2004
&1, 3. 1164.— R faag sfufmem, 1947

(1947 F114) T ER1 17 ¥ Srerer 8, %9 TR wEila

Fefem TR EIRTTYA % Foivea & dag P sl
T FUER & o, oy A fifde Seifie fﬂ'ﬂm L
F=2a wwr Sefen sfuworsm e . 1, gﬁlﬁi
ture (T d@m 2/2000) W TR we ¥, S w3
TRl 26-4-2004 TN HTR I &1 '

[€. T&-36011/9/99-3TE. &R, (W) ]

s9g TR, & it

* New Delhi, the 26th April, 2004

S.0. 1164.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award ( Ref. No. 2/
2000) of the Central Government Industrial Tribunal-cum-
Labour Court, No. i, Mumbai as shown in the annexure, '
inthe Industrial Dispute between the employers in relation
to the management of Marmugao handling Agents

Association and their workman, which was received by
the Central Government on 26-04-2004.

[No. L-36011/9/99-IR(M)]
AJAY KUMAR, Desk Officer
ANNEXURE

BEFORE THE CENTRALGOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1, MUMBAI

PRESENT : Shri Justice S.C. Pandey Presiding Officer
Reference No. CGIT-02/2000

Employers in relation to the maﬂagement
of Mormugao Handling Agents Asso-
ciation

PARTIES
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AND
Their Workmen

APPEARANCES : :
For the Management : Ms. Shobha, Adv.

: Mr. Ambedkar, Adv. -
For the Union : Mr. Gaonkar..
State : Maharashtra

Mumbai, dated the 31st day of March, 2004
AWARD

1. This is a reference is made by the Central
Government under clause {d) of sub-section 91 and sub
section (2A) of Section 10 of the Industrial Disputes Act
1947 (the Act for short) for resolving the dispute between
Marmugao Handling Agent Association, Goa (The
Association for short) and Minipur worker represented by
the Marmugao Water front Workers Union. The terms of
reference are as follow :

“Whether the action of the management of
Mormugao Handling Agents Association, Goa in
discontinuing the existing facility of leaves to
Minipuor workers w.e.f. 1-1-1999 is justified? If not,
to what relief the workmen are entitled?”

2. ' Both the parties are served. The employer has
filed an application to the effect that it has been stated that
Association was a society which has been dissolved. The
President of the Society has been authorized to settle the
money by resolution dated 26-7-1999. Accordingly, the
President of Society has deposited the sole asset of the
Society under section 13 of the Societies Registration Act
1860 in the Court District Judge South Goa in Civil Misc.
Application No. 221 of 1999 and Reference No. 1 01999 A
copy of order dated 27-10-1999 regarding the deposit of
money is also placed on record.

3. Marmugao Water Fronts Workers Union has not
entered appearance. It has chosen to remain ex parte.

4. However, an application has been filed by the
Secretary, Gomantak Majdoor Sangh alleging that after
conciliation the workers of the Second party Union have
joined the Union and therefore, it should be permitted to
be added as a party. Thls application is opposed by the
Association.

5. Having heard the Association and the Secretary
of Gomantak Mazdoor Sangh, this Tribunal is of the opinion
that the application for adding the Gomantak Mazdoor
Sangh cannot be granted. Admittedly, the Gomantak
Mazdeor Sangh had not represented the workmen when
the industrial dispute was raised before the Conciliation

Officer. It was not a party. It is not the case of Gomantak .

Mazdoor Sangh that the workman of second party union
have merged in that Union. The individual action of
workmen joining the Gomantak Union would not clothe
that Union to represent the workmen in this reference. This
tribunal cannot enlarge the scope of dispute by adding a

o

party which makes a vague allegation to the effect that
most of the members of former union have joined the
contesting Union. There is a possibility of inter se dispute
between the two Unions. This cannot be sub_lect matter of
this reference.

6. This tribunal is further of the view that in view of
the fact that Union representing the workmen in
Conciliation is not appearing before the tribunal and facts
placed by the Association on record no useful purpose
shall be servedbypmceedmg further with the reference.

7. Accordingly, this reference is answered by saying
that owmg to subsequent events the initial dispute does

not survive for adjudication. The reference is rejected.

" S.C: PANDEY, Presiding Officer

7 fewett, 26 %@, 2004 -
W . 1165.—hefirw famg sifufem, 1947
(1947 %1 14) Ft- 07017 & AT F, ¥ wER dw

¥ St e & wiwds ¥ dag frewl SR I
wierrll 3w, sy ¥ i st e o S

TR Seifirn sftrwoy o e 91 ¥ YaR (de
Fem 2/2003) ¥ v WU ¥, A Hl v
26-4-2004 %! WX 4 AT

[€. T9-12012/112/2002- 3. 3. (¥ .-11) ]
g FAR, ¥oF Afvwrd
New Dethi, the 26th April, 2004

8.0. 1165.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby- publishes the award ( Ref. No. 2/
2003) of the Central Government Industrial Tribunal-cum-
Labour Court, Chennai as. shown in the annexure, in the
Industriaf Dispute between the employers in relation to the
managément of Central Bank of Indla and their workman,
which was received by the Central Government on

[No. L-12012/112/2002-IR(B-ID)]
AJAY KUMAR, Desk Officer

_ ANNEXURE
BEFORE THE CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
CHENNAI

Tuesday, the 16th March, 2004
PRESENT : K. Jayaraman, Presiding Officer
INDUSTRIAL DISPUTE NO. 22003

(In the matter of the dispute for adjudication under clause
(d) of sub-section (1) and sub-section 2(A) of Section 10 of
the Industrial Disputes Act, 1947 (14 of 1947), between the

~ Management of Central Bank of India and their workmen)
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BETWEEN
Sri E. Kubendiran . 1Party/Workman
AND -
The Zonal Manager, : II Party/Management
Central Bank of India,
Z.0. Chennai.
APPEARANCES:
For the Workman : Mr. S.Vaidyanathan &
M.Rajendran, Advocates.
" For the Management : M/s T.S. Gopalan & Co.
: Advocates.
AWARD

The Cental Government, Ministry of Labour vide
Notification Order No. L-12012/1 12/2002-IR (B-II) dated
29-11-2002 has referred the following dispute to this
Tribunal for adjudication :— -

“Whether the dismissal of Shri E.Kubendiran by the

‘management of Cental Bank of India is legal and -
justified? If not what relief the workinan is entitled

to?”

2. After the receipt of the reference, it was taken on
file as I.D. No. 2/2003 and notices were issued to both the
parties and both the parties entered appearance through
their advocates and filed the Claim Statement and Counter
Statement respectively. . :

3. The allegations in the Claim Statement of the
Petitioner are briefly as foltows; —

The Petitioner joined the services of the Respondent
as sub-staff in the Madras Region on 24-11-86. He was
posted at Washermenpet branch and then transferred to
Tiruvatiyur branch. While he was working there on 3-7-91,
he was asked to meet the Regional Manager of the saic
bank at Mount Road along with his wife and as directed he
met the Regional Manager. But to the Petitioner’s surprise,
inside the cabin, the Regional Manager, Assistant Regional
Manager Mr. M. Ramachandran and some other officers
of Regional Office coerced the Petitioner and his wife with
a threat that Petitioner would be immediately dismissed
from service and handed over to police, if he fail to write
what they said and they alleged that while the Petitioner
was working at Washermenpet branch, he misappropriated
the bank’s money to the tune of Rs. 23, 000/- by diverting
the proceeds of demand drafts tendered by Saranya
Agencies, Praburam Traders and Selvanayagar Traders and
by diverting the proceeds to HSS account No. 5553 in the
name one Mrs, Parvathi. Though the Petitioner refused to
comply with their demand, he could not come out as he
was immediately suspended and the officials intimated that
Petitioner would be handed over to police, if he failed to
give it in writing that he has misappropriated the funds of
- three demand drafts. When he approached the Regional
Manager for revocation of his suspension, the Regional
Manager asked the Petitioner to credit the amount of

Rs. 23, 000/- to the sundry account at Tiruvottiyur branch
s0 that they could make payment to the concerned
beneficiaries of instruments involved in frauds. A charge
memo was issued and again he met the Regional Manager,
who in turn induced the Petitioner to remit & sum of
Rs. 9, 300/- immediately and give an undertaking to remit
the balance and thereafter the request for revocation of
suspension would be considered. Believing his words, the
Petitioner remitted a dum of Rs. 9, 300/- in the sundry
account and gave an undertaking for balance. The officers
with a sinister motive of safeguarding the interest of an
officer, the Petitioner was made as a scapegoat and he
became a victim of coercion and duress while the rea
culprits are allowed to escape from the clutches of the
bank. Though the enquiry was conducted, the Enquiry
Officer without properly appreciating the evidence given
by the witnesses as well as the documents produced by
the bank has come to the hasty conclusion on his own
presumnption and surmises. Therefore, the findings of the
Enquiry Officer are highly biased and based on conjectures
and surmises and the conclusion of the Enquiry Officer is
perverse and unsustainable. The accountholder namely
Mrs. Parvathi was not produced before the enquiry for
examination and she never made any complaint with regard
to discrepancies in her account. Even in the enquiry, no
one has given evidence as witness against the Petitioner.
Neither the Petitioner nor his wife did give any letters
admitting the guilt voluntarily on 3-7-1991. Theetters were
obtained out of threat and undue influence. The enquiry
was not conducted in a proper manner. No real or substantial
opportunity was given to the Petitioner to defend himself
in the enquiry. The bank did not produce authors of
complaint in the enquiry for cross examination. The
complaints were marked without the author affirming the
same in enquiry. The whole enquity was sham and pretence.
The management cannot rely on the enquiry for any
purpose. The Petitioner was not furnished with copies of
documents, which formed basis for laying charge sheet
against him, either along with the charge sheet or at any
time prior to the commencement of the enquiry. Since the
confession letter was repudiated, the Enquiry Officer should
not place reliance upon the confession letter and find the
Petitioner guilty of the charges on the basis of the said
confession letter. Therefore, the findings of the Enquiry
Officer are bad in law and unsustainable. In any event,
even assuming that these charges are proved, this Court
has ample power to interfere with the punishment under
Section 1 1A of Industrial Disputes Act, since the removal
from service is too harsh and disproportionate to the gravity
ofthe misconduct alleged by the Respondent/Management.
For all these reasons, the Petitioner prays that an award
may be passed to reinstate him in service with back wages,
continuity of service and other attendant benefits.

4. As against this, the Respondent in its Counter

Statement contended that no doubt, the Petitioner was
working as sub-staff . The practice of the branch in clearing
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cheques which are received for collection is that the cheque
number and drawee bank’s name are entered in a register
called clearing register and the cheques are kept in a bag
and before sending the cheques for clearance, a schedule
of cheque sent for clearance is typed and sent to non-
business office of the Respondent bank for clearance. After
the cheques are cleared, the non-business office prepares
a statement showing the branch code number and the
cheques which have been cleared. On 8-5-91 one

Prabahuram Traders who are having a current account in.

Washermenpet branch presented a demand draft drawn on
Lakshmi Vilas Bank for Rs. 9491 .50 for clearing, On 1-4-91
one Charanya Agency presented a cheque No. 949864
drawn on Indian Overseas Bank Periyar Nagar branch for
Rs. 3104.70 for clearing. After a few days, the representative
of Prabhuram Traders reported that no credit was given for
their demand draft for Rs. 9491.50 and similarly Charanya
Agency also complained that no credit was given for

Rs. 3 104.70. When the matter was probed, it was found -

that demand draft were: not at all entered in clearing register.
The party was asked to get a duplicate demand draft.
- However, it transpired that demand draft was paid on

13-5-91. Afterwards the Washermenpet branch compared -

the clearing schedule mentioned, in non-business office
with their clearing register and it was found that demand
draft amount of Rs. 9491.50 was typed in schedule butthe
same was not included in clearing schedule. Similarly the
cheque for Rs. 3104.70 drawn on Indian Overseas Bank
tendered by Charanya Agenc:es for collection was also
found in clearing schedule but not in clearing register and
- it was found a sum of Rs.12,030/- was withdrawn from the
HSS account No. 5553 on 28-5-91 and it was utilised for
purchase of demand draft for Rs.12,000/- in favour of one
Mr. E.Anandan. The Petitioner encashed the demand draft

for Rs.12, 000/~ through Indian Bank Erukkancheri branch. -

Further, it transpired that the Petitioner had forged the
signature of Mrs. Parvath, accountholder of HSS No. 5553

in withdrawal stip dated 28-5-91. When the Petitioner was -

questioned on 3-7-91 he gave a letter that he got a sum of
Rs. 23,000/- covered by three instruments tendered by
Prabhuram Traders and Charanya Agencies and
Selvavinayagar Traders transferred to HSS account No.
5553 of Mrs. Parvathi and he signed the withdrawal slip in
the name of Parvathi and had withdrawn the amount for
taking demand draft in the name of Anandan which he had
encashed through Erukkancherry branch of Indian Bank.
His wife K. Amirthavalli also signed in that letter. The
letter was attested by M/s. Sundararaman, Gunasekaran,
Ramanathan and Ramachandran. The Petitioner also gave
another letter stating that he had removed the cheques
tendered by the parties got them cleared crediting to the
account of HSS account No. 5553. Therefore, the charge
sheet was issued to Petitioner. Further, the Respondent
made reference to Forensic Department of Govt. of Tamil

Nadu for comparison of writings. The forensic department -

gave its opinion that spscimen handwriting in S6 to 89 Ql

to Q8 and S1 have all been written by one and the same
person. In other words, the handwriting expert’s opinion
wasthat they were all written by Petitioner. Therefore, after
examining the witnesses, the Enquiry Officer gave his
finding that the charges framed against the Petitioner were
proved. It is false to allege that confession letters were
obtained from the Petitioner and his wife by coercion and
after following the procedure, the Respondent/Bank had
imposed the punishment of dismissal from service on the
Petitioner. Therefore, the punishment of dismissal cannot
be said to be too harsh or excessive. It is false to allege that
copy of the documents were not given to the Petitioner.
The enquiry conducted by the Respondent/Bank is just
and proper and it cannot be said that he was denied
reasonable opportunity to defend himself in the enquiry.
The Enquiry Officer has given findings based on adequate
evidence and in any event the documentary &vidence
available on record will amply prove the charges framed

- against the Petitioner. Therefore, the findings of the Enquiry

Officer should not be interfered with. Hence, for all these
reasons,. the Respondent prays that the claim may be
dismissed with costs.

5. In these clrcumstances, the points for my
consideration are—

(D Whether the dismissal of the Petitioner from
- service by the Respondent/Management
is legal and justified?

_ (D) Towhatreliefthe Petitioner is entitled?”
PointNo. 1: '

6. In this case, though the Petitioner has alleged that
the enquiry was not conducted ina just and proper
manner, at the time of arguments. It was not disputed that
the enquiry conducted by the Respondent/Management
against the Petitioner was not proper. In this case,
Respondent/Management has marked the entire enquiry
proceedings and documents as Ex. M1 to M14 Both sides
have not examined any wiiness.

7. The counsel for the Petitioner argued that findings
of the Enquiry Officer are based on the alleged confession
letter given by the Petitioner on 3-7-91, but actually this
confession letter was obtained by force and coercion. On

3-7-91, the Petitioner was asked to meet the Regional
Manager of the said Bank at Mount Road along with his
wife, but to the Petitioner’s surprise, inside the cabin, the
Regional Manager, Assistant Regional Manager, Mr. M.
Ramachandran and some other officers of Regional Office
coerced the Petitioner and his wife with a threat that
Petitioner would be immediately dismissed from service
and handed over to police, if he fail to write what they said
and only under threat to his life, the Petitioner has written
the letter as directed by the Regional Manager and
Assistant Regional Manager. Therefore, no reliance can
be placed on the document dated 3-7-91, on the other hand,
the Enquiry Officer has placed much reliance on this
document. The next document on which the Enquiry Officer
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relied is the forensic experts opinion. But with regard to
signature contained in the document, which has been done
behind the back of the Petitioner and no opportunity was
given to the Petitioner in this regard. Further, the Petitioner
was not put on notice about the sending of documents to
expert opinion. Therefore, the opinion of the expert is not
binding on the Petitioner/Workman and also this document
was not marked through the expert in the enquiry.
Therefore, no reliance can be placed on this document
because he was not subjected to cross examination. The
learned counsel for the Petitioner further argued that
according to the allegation in the charge memo the Petitioner
has misappropriated the amount by diverting the proceeds
of demand draft No. 188997 for Rs. 9491.50 and cheque No.
949864 for Rs. 3104.70 to HSS account No. 5553 and later
withdrawn the amount by means of demand draft for
Rs. 12,030/-, but they have not spoken anything about the
remaimning amount out of Rs. 25,078.66. The enquiry
findings also silent with regard to this amount and who did
the said misappropriation of the sum is still a2 mystery.
Neither the Disciplinary Authority nor the Enquiry Officer
took any initiative to investigate the matter further, because

the further investigation would definitely reveal the

involvement of the higher officers as well as the other
dealing clerks and just to avoid that, the poor peon
belonging to a most backward class has been made a
scapegoat and pay for the sins of others. Further the
management witness No. 4 namely Mr. Santhanam has
stated that when the cheques are received, they will be
stamped and given to the clerk and he will enterthe same in
register which will be given to officer concerned and the
officer will verify beth the cheques and the challans and
initiated the challan and then the cheques will be separated

and will be given to the clerk for typing when the total of

the cheques and total of the register talljes, the same wilt
" be sent to Non-business office along with typed schedule.
When such is the procedure, how a peon of the bank will
divert the cheque amount to an account unconnected to
the cheque and remit in that account is still not answered
by the authorities. Even assuming, without conceding that

the Petitioner has committed this misappropriation, it would .

not have been taken place without the connivance of the
officials of the Washermenpet branch. Under such
circumstances, the Petitioner alone was taken into task
and Enquiry Officer has hastily given the finding that the
charges framed against the Petitioner has been proved
" basing on the alleged confession made by the Petitioner,
which was obtained by undue influence and force. It is his
further argument that when the forensic expert, the report
of the expert was marked behind the back of the Petitioner,
certified that the signatures in the specimens signatures
card and the signatures ME 10A & 10B namely credit challan
for Rs. 2,596.20 and for Rs.10,000, ME 12 —demand draft
application for Rs. 12,030, ME| 1 withdrawal slip are the
same handwritings, the Enquiry Officer has given a finding
that there is possibility that the original specimen signature

ST 7oy, g

* card might have been tampered or replaced without

anybody’s knowledge, this shows that Enquiry Officer with
a pre-concluded notion has come to a conclusion that the
Petitioner has done all these misdeeds. It is also his
contention that the account helder was not produced before
the enquiry for examination and it is also a fact that she
never made any complaint with regard to discrepancy in
her account. Therefore, the enquiry was not conducted in
a proper and fair manner and ali the documents were given
to the Petitioner’s representative only at the time of enquiry
and a hasty finding was given by the Enquiry Officer, Under
such circumstances, no reliance can be placed-on the
findings of the Enquiry Officer and it is a perverse one.
8. As against this, the learned counsel for the

Respondent/Management argued that no doubt, the
Petitioner has taken a plea that confession letter was
obtained by undue influence and coercion in the claim
statement, but he has not complained about the same in any
of the proceedings in the enquiry. Further, even in the
personal hearing, he has admitted the guilt and prayed only
sympathy to the Appellate Authority for a lesser punishment.
Under such circumstances, the plea of undue influence and
coercion was taken only as an afterthought and the Tribunal
need not go into the question whether it was obtained by
undue influence and coercion. When there is no dispute,
the Petitioner himself has voluntarily given the ‘confession
letter that he has misappropriated the funds of
Selvavinayagar Traders and therefore, it canbe presumed
that this letter of confession was given voluntarily by the
Petitioner. Further, the Petitioner has also remitted a sum of
Rs. 9.300 voluntarily in respect of his confession and
therefore, there is no necessity for the Petitioner to remit
this amount, in case if the confession letter was obtained by
force and coercion. The handwriting expert has confirmed
that all the writings made. in the disputed docamnents were
written by cne and the same person namely the Petitioner
herein. The failure to examine Mrs. Parvathy wauld be of no
consequence, because the forgery has been established by
the report of the forensic science departmentexpert. If really,
the operation of HSS account No. 5553 was done by the
account holder Mrs. Parvathy, nothing prevented the
Petitioner to examine her on his side to probe his innocence,
inasmuch as he failed to do so, he cannot make complaint
that the bank should have examined her. It is his further
argument that it is not correct to say that officers and clerks
were involved in fraudulent transactions relating to diversion .
of proceeds of instruments of Charanya Agencies and
Prabhuram Traders into the Savings Bank account No. 5553
and subsequent withdrawal of the amount because, the
same was clearly established before the enquiry through
documents. Under such circumstances, the arguments
advanced on behalf of the petitioner is without any
substance.

9. But, again the learned counsel for the Petitioner

argued that the so called enquiry was not conducted in a
fair and proper manner. It is evident that the Petitioner did
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not know English, but the: enqulry was conducted in a

foreign language and the representative of the Petitioner
has betrayed his confidence reposed on him and under
such circumstances, the enquiry is sham and nominal one,
asno real opportunity was given to the Petitioner to know
what was transpired in the enquiry.

10. Though, I find some force in the contention of
the learned counsel for the Petitioner, I am pot inclined to
accept the argument of the counsel for the Petitioner

because before filing thisclaim petition, the Petitioner has
not taken any objection that the confession letter dated

3-7-91 was obtained by undue influence and coercion. But,
_ on the other hand,:he has admitted by way of confession

letters in three times. Further, even at the time of personal

hearinig, he has accepted the findings of the Enquiry Officer
_and he pleaded only mercy of the Respondenb’Management
Under such circumstances, I am of the opmion that the
confession letter alleged to have been given by the
Petitioner is true and voluntary and it cannot be said that it
was obtained by undue influence and coercion. Any how,
in this case as stated by the management witness No. 4,
when a cheque was received it has to be passed through
number of procedures. Under such circumstance, a pepn
iin class IV cadre of the bank divert the proceeds of cheque
amount to-an account unconnected and remitted the same
in that account cannot bear believed without the
connivance of the officials and other staff of the bank.
Therefore, I find some point in the contention of the

~ Petitioner with regard to involvement of higher officers as

well as other dealing clerks and only just to avoid the
embarrassment of the officers, the poor peon belonging to
a most backward class has been made as a scapegoat and
pay for the sins of others.

11. In these circumstances, the leamned counsel for
the Petitioner further argued that even without conceding
for an argument sake, that the:charge framed against the
Petitioner has been proved, the-punishment of removal
from sarvice in these circumstances is harsh and
disproportionate to the gravity of the misconduct and he
argued that under section 11A of the Industrial Disputes
Act, 1947, this Tribunal has got ample powers to interfere

with the punishment and a lcsser pumshment may be-

awarded to the Petitioner.

12. As 1 have already stated; 1 find much force in this -

contention.: Further; in: this case, the past record of the

Petitioner has net been: considered by the Disciplinary -

- Authority-before. imposing the-punishment of dismissal.

The counsel for the Petitioner argued that the past record -

of the Petitioneris unblemished-and af no peint of time, the

Petitioner was issued with any memo or departmental -
enquiry was conducted against him. Under such
circumstances, I find, the punishment given to the Petitioner

is disproportionae to the gravity of the®misconduct. Any
how, since the Petitioner has-admitted his guilt by giving
confessional letter, I find the punishment of compulsory

retirement from service (with pensionary benefits) will bea
just and proper in the circumstances of the case. { find this
point accordingly. .

Point No. 2:

_ The next point to be decided in this case is to what
relief he is entitled?

13. In view of my foregoing findings, I find the

punishment of dismissal imposed on the Petitioner from service -

isnot justand proper and only the punishment of compulsorily

' fetiring the Petitioner Sri E. Kubendiran from services of the
- Responident/Bank (with pensionary benefits) would be a

proper punishment in the circumstances of the ‘¢ase shown
before this Tribunal. Ordered acwrdmgly No Costs.

14, The reference is disposed of accordmgly
(chtatcd to the P.A. transcrlbed and typed by him,

“carrected and pronounced by me. in the open court on this day
' thc 16th March, 2002).

K. JAYARAMAN Presiding Officer

Witnesses Examined :

On either side None . .
_ Documents Marked :

For the | Party/Workman Nil

For the I Party/Management :

Ex.No. Date Description

Mi 13-11-86 Zerox Copy of the appomtment

order issued to Petitioner.

M2: 13-07-91 Zerox Copy of the memo issuedto
o 1 Party by the 1T Party/Management.

M3 090891  Zerox Copy of the reply given by

: the Petitioner.
M4 130391 Zerox Copy of the chargesheet

issued to Petitioner.

M5 Nil Zerox Copy of the exhibits maﬂ(ed
. during the enquiry.
M6  02-0991t0  Zerox Copy of the enquiry
- (08-10-91 proi:eedings . '
M7 161091 Zerox Copy of the submissions of
Presenting Officer.
M8  Ni Zerox Copy of the submissions of
. Defence.
M9 10-12-91 Zerox Copy of the Enqulry
: o , fmdmgs _
Mo 170792 Zerox Copy of the show cause
A memo issued to Petitioner. -
Mh 310792 Zerox Copy of the minutes of
. personal hearing. :
C oM 12-08-92 Zerox Copy of the final order of
- the Disciplinary Authority.
M13 17-09-92 Zerox Copy ofthe appeal preferred
by Petitioner.
Mla - Nil Zerox Copy of the order of

Appellate Authority.

‘[ParT D--Spc. 3()] - -
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New Delhi, the 26th April, 2004 '
S.0. 1166 .—In pursuance of Section 17 of the

Industrial Dislbutg'Act, 1947 (14 of 1947), the Central -

Government hereby publishes the Award ( Ref. No. 5/2003)

of the Central Government Industrial-Tribunal-cum-Labout

Court, Chennai as shown: in the Annexure, in the industrial
dispute between the employers in relation to the
Management of Central Bank of India and their workman,

which was received by the Central Government on

26-04-2004, ‘

ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, CHENNAI

Wednesday, the 17th March, 2004
PRESENT : - ) '
K. JAYARAMAN,; Presiding Officer.
INDUSTRIAL DISPUTE NO. 52003

(In the matter of the dispute for adjudication under
clause (d) of sub-section (1) and sub-section 2(A) of

Section 10 of the Industria] Disputes Act, 1947 (14 0£1947),

between the Management of Central Bank of India and
their workmen) : '

BETWEEN: -
Sri S. Udayakumar - : IParty/Workman
The Regional Manager, I1 Party/Management
Central Bank of India, Chennai
APPEARANCES: : : .
For the Workman ' SriP. V. Raghavan,
. Advacate.

For the Management M/. T. 8. Gopalan &

, Co., Advecates.

_ AWARD

The Central Government, Ministry of Labour vide
Notification Order No.L-12012/1 $5/2002-IR(B-11) dated
29-11-2002 has referred the following dispute to this

1451 Gl/D4—12

Petitioner are briefly as follows

No. L-12012/1552002-IR (B-ID] .
AJAY KUMAR, Desk Officer

Tribunal for adjudication :—— s
“Whether the claim of Shri §: Udayakumar that
he was engaged on casual basis by the
management of Central Bank of India during
the period from 26-8-96 to December, 1998 is
factually correct? If so, whether the management
is justified in terminating him from service
thereafter? If not justified, whait relief the workman
is entitled to?” = =

2. After the receipt of the reference, it was taken on
file as 1.D.No.5/2003and notices were issued to both the
parties and both the parties entered appearance shrough
their advocates and filed the Claim Statement and.Couater

- Statement respectively: :

3. The allegations in the Claim Statement of the

The Petitioner joined the sefvices of the

. Respondent/Management on 26.8.96 as casual labour in
- Kalavai Extension Counter of Melmaruvathur *bratich
~of the Respondent/Bank. It was opened-on 26.8.96 and
- from that day onwards, the Petitioner was working -

continuously without any break whatsoever. But the bank

- without regularising his services, illegally and unjustifiably-

terminated his service in December, 1998. Even after
repeated representations, the Respondent/Bank has not
reinstated the Petitioner.” The Petitioner has worked

. continuous-without any break for more than 240 days-in

eachcalendar year especially preceding one calendar yeay
prior to his illegal termination. The Petitioner was engaged
by the Respondent/Bank in his own name for four days,

. then for next four days would engage him in the name of

Ravi, then next four days as Murugesan, then as Kuppammal
etc. The branch authorities used to take receipts for
payments in the various names as above. Therefore, the
Respondent’s action is illegal, arbitrary and unjustified and
is also in-violation of circular issued by the Central
Office of the Respondent/Management. Any how,
his services were terminated by the Branich Manager .
orally without giving any notice which in violation ‘of
Section 25F of the Industrial Disputes Act. Further,
engaging the Petitioner as Casual Labour for such
a long period and also illegally causing His non-
employment is unfair labour practice. For ail these reasons,
the Petitioner prays that he should be reinstated in service
with continuity of service, back wages and attendant,
benefits. ' I,
4. As against this, the Respondent in its Counter

 Statement alleged that being the nationalised bank, the
Respondent/Bank's employment oppertunities in the bank .

should be made available to all eligible candidates with no -
one gaining entry into pormanent service by back door or
with the help er connivange of vested interest both inside
and outside the bank. Therefore, the Respandent/
Management has informed all the branches to employ
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only sponsored candidates of Employment Exchangs, even
for engagement of casual or temporary employee or even
part-time employees. The bank has issued circular to the
effect that even candidates sponsored by Employment
Exchange should not be engaged for more than 60 days in
a period of twelve menths. The object of such instruction
is intended to ensure that no one gains entry into the
permanent service of the bank-through default,
manipulation or through back door. The Respondent/Bank
is having a branch at Melmaruvathur and one of its
constituents is Adiparasakthi Amman Trust. The trust

runs a college at Kalavai, Kancheepuram district. In order .

to serve the said college, the trust was insisting the

Respondent to open an extension counter and the extension-

counters were primarily set up by way of customer service.
Therefore these extension counters are run with minimum
staff incurring minimum expenses. Further, these extension

counters are located in remote areas. In this case, the

extension counter at Kalavai is at the distance of 120 kms.
from Melmaruvathur and 70 kms. from Kaacheepuram: As
the Respondent/Bank has been having excess staff and
there 'was a bar by Govt. on recruitment, no new

appointments were made for the last few years and therefore, -

all postings and transfers are to be done by deployment of
existing staff and officers from among the various branches.
Further the branch in-charge is not empowered to engage
any person even as a casual or temporary sub-staff and if
he does 0, the same will not be binding on the Respondent/
Management. In this case, even according to the statement
of the Petitioner between August, 1996 and 1998 he had
worked only for 187 days and according to this statement,
he was lastly engaged on 31.8.98. The Respondent/
Management was nat aware either about the.engagement-
or his non-engagement. The Petitioner was not sponsored
by Employment Exchange and his engagement was
unauthorised and weuld not be binding on the Respondent/
Bank. It would be evident that the engagement of th
Petitioner was done by way of nepotism than by way of
selection among the vandidates sponsored by Employment
Exchange and his engagement was on the volition of the
concerned Branch Manager solely with a view to enable
him to gain entry, if possible, into the services of the bank.
Therefore, the engagement of the Petitioner was
unauthorised and it would not confer a right en him to
make a claim for employment. Since the Petitioner’s
engagement itself was unauthorised, the question of
termination would not arise. Hence, for all these reasons,
the Respondent prays that claim may be dismissed with
costs.

5. In these circumstances, the points for my
consideration are :—- ' o

() “Whether the claim of the Petitioner that he was

engaged on casual basis by the Respondent/Bank

during the period from 26.8.96 to December, 1998
is factually correct?”

() “Towhatreliefthe Petitioner is entitled?”

‘ Point No. 1:—

6. The Petitioner namely Sri S.Udayskumar has
examined himdelf as WW1 and marked 18 documents as

" Ex. Wito W18 . He has masked the copy of the letters written

to the respondent manag: t on several days and also
to the General Secretary, Staff Union of the Respondent/
three documents as Ex.Ml to:M3 i which Ex Ml énd M2

‘are circulars with regard to recruitment of part time

employees and Ex.M3 is-the copy. of representation sent
by the Petitioner.

that the Petitioner joined the services of the Respondent/

Management even on: the date of opening of the beak on

26.8.96 and he was continuously working there as a

than 240 days in each calendar year, especially preceding
one calendar year prior 1o his illegal termination namely
December, 1998. But, he has hot produced any document
to show that the Petitioner has worked as casual labourer

Petitioner argued that the Petitioner worked as a casual

labotir continuously il his own name for four days and
then for the next four days the Respondent/Bank - would
engage him in the name of third persons namely Ravi,
Murugesan and Kuppsmmal and he further argued that
the bank authorities used to take receipts on various names
asmentioned above andthus, he has served more than 240
days in total and therefore, the termination of the Petitioner
is illegal and arbitrary, But, even assuming for an argument
sake that the Petitioner bas worked in different names in
the Respondent/Bank branch, he has not produced any
document to show that he has received the payments in
different names and he has worked continuously for more
than two years. Therefore, the argument of the counsel for
the Petitioner that the Petitioner has worked more than 240
days is without any proof. Again, the learned counsel for
the Petitioner argued that before the termination of the
Petitioner, no notice of tenmination or no compensation
was given by the Respondent and therefore, the
termination is illegal and the Respondent Bank has not
followed the mandatory provisions of Section 25F of the
LD.Act. :

8. As against this, iearned counsel for the

'Respondent relied on rulings reported in 100 (2002) FIR

397 RANGE FOREST OFFICER Vs. 5.T. HADIMAN],
wherein the Supreme Court has held that “Labour Court
was not right in placing the onus on the management,
without first determining on the basis of cogent evidence

that the Respondent had worked for more than 240 days . .
 in the year preceding his termination. Since the claim of

the Respondent that he had worked for 240 days was
denied by the manageman, it was for the Respondent to
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lead evidence to show that he had in fact worked for 240
days. In the absence of proof of receipt of salary or wages
Jor 240 days or order or record of appointment or
engagement for that period, the mere filing of an affidavit
was not sufficient evidence for the Labour Court to come
to the conclusion that the Respondent had in fact worked
Jor 240 days and therefore the award of the Labour Court
was liable to be set aside.” Relying on this ruling, the
counsel for the Respondent argued that though the
Petitioner has alleged that he has worked for more than 240
days continuously in a year, he has not produced any.
document to show that he has worked for morethan 240
days. Even in the representation to the Respondent/
Management, he has given the particulars with regard to
only for 187 days totally. Under such circumstances, it
cannot be said that the Petitioner has worked for morethan
240 days. . '

9.  Again, the learned counsel for the Petitioner
argued that the Respondent in its Counter Statement
contended that the Respondent/Bank has issued circulars
10 the effect that even the candidates sponsored by the
Employmeat Exchange should not be engaged for more
than 60 days in'a period of 12 months and this circular
itself is against the provisions of Industrial Disputes Act,
and only on the ground that the workmen should not get
the benefits of Industrial Disputes Act, these circulars were
issued. Similarly, in this case, though the Petitioner has
worked for more than 240-days in a year, the Respondeat/
Bank branch officers have engaged the Petitioner in different
names only to circumvent the circular issued by the
Respondent/Management, Under such circumstances, the
Tribunal can presume that the Petitioner has worked for
more than 240 days in a year in different names. _

10. But, even assuming for an argument sake that
this fact namely the Petitioner was engaged by the
Respondent/Bank branch in different names, there is no
proof that the Petitioner has received salary or wages in
different names on these days continuously for more than
two years. Under such circumstances, I am not inclined to
believe that the Petitioner/Workman has worked for more
than 240 days continuously. -

11. -Again, the learned counsel for the Respordent
argued that the management of the Respondent/Bank has
issued several circulars to the branch offices with regard
to recruitment of part time or full time safai karmacharies,
wherein they have clearly mentioned that the recruitment
to part time or full time safai karmachari shall be made
through the medium of Employment Exchange only. In this
case, the Petitioner was not alleged to have been appointed
through the medium of Employment Exchange . Therefore,
even assuming that the Petitioner was engaged by the
Respondent/Bank, it was only against the circulars given
by the Respondent/Management and the Branch Manager
has not empowered to engage any person even as casual
or temporary sub-staff and if he has done anything against

the circulars, the same will not be binding on: the
management of the Respondent/Bank. Therefore, since the
engagement itself was unauthorised, the question:of
Iermimtiqnwouladinotaﬁsenaﬂmdﬂwmnmbin&lg
onthe bank. Further, he has relied on the rulings reported
in 199911LLJ 1173 CALCUTTA TRAMWAYYS Vi. RAMESH
-and 2003 1¥ LLJ 948 UNION OF INDIA Vs, LAKHRAJ,
wherein it was observed thu: “appointment 1o permanent
service must be made in terms of recruitment rules, Jor

~ that purpose. there must; exist a vacancy, the person

appointed through backdoor therein, not in comformity
with the rules, could not ciaim permanency in service.....
if the initial appointmeny was illegal on account of mon-
Jollowing the procedsre for appointment, the incumbent
cannot claim as a matter of right to be regularised” He
also relied on the rulings reported in 1997 It LLJ 331 wherein
it is held that “unless a person is appointed on regular
basis according to rules, alter consideration of the claim
on merits, there is no question of regularisation of service”.
In this case, it is clear that the Petitioner was aot appointed
as per the.procedure given by the management. Even from
the documents produced by the Respondent, it is clear
that the Petitioner was recommended by one Mrs. Lakshmi
Bangaru, Vice President of Adhiparasakthi Trust, therefore,
it is.clear that the engagement of the Petitioner was done
by way of nepotism than by way of selection among the
candidates sponsored by Employment Exchange and his
employment was in volition of the concerned Branch
Manager solely with a view 1o enable him to gain entry.
Therefore, it would not confer any right on the Petitioner
to make a claim for employment. Further, the leamed
counsel for the Respondent argued that even assuming;
for an argument sake that as no notice of termination was
issued, reinstatement should be given to the Petitioner in
this case, the Petitioner not being interested in going as
Casual Labour, but as a permanent workman, he is not
eligible for reinstatement although the relief of
reinstatement is claimed. He further argued that in his cross
examination, the Petitioner has clearly stated that he has
asked only regularisation and he does not want to continue
astesporary part-time sweeper. Under such circumstances,
even-assuming that the Petitioner is to be reinstated on the
greund that the Respondent/Bank has not followed the
procedure as laid dows under Industrial Disputes Act, the
Petitioner is not cligible for reinstatement in this case. For
this he relied.on the rulings 2003 1 LLJ 700 BASKARR.
AND OTHERS Vs. AUTO CARE CENTRE, wherein the
High Court of Madras has held that “the counsel appearing
Jor the Respondent argued that the effect of an order of
reinstatement is merely to set ai, nought the order of
wrongful, dismissal of the » workman by the employer and

" toreinstate him in service as if the contract of employment
- originally entered into had been éontinuing. The benefit

of reinstatement awarded to a workman does not become
a term or condition of a contract and cannot be treated as
a part of contract between him and the employer. The



2324 THE GAZETTE OF INDIA : MAY 15, 2004/VAISAKHA 25,1926

[Part II—Sec. 3(ii)]

\learned counsel further argued that there is no variation
of those terms and conditions of the contract. The only

thing which happens is that the workman is reinstated in -

his old service as before, but in the instant case, since the
Petitioners were not interested to join as Casual Labour
the Labour Court - has rightly awarded compensation
and uphoiding this argument, the High Court has held
the Labour Court refused to grant reinstatement as that
the Petitioners are not interested in joining as Casual
Labourers. Whenthe Petitioners themselves are not
interested in employment as Casual Labour;, while
moulding the relief, the Labour Court has awarded the
compensation of 15 days salary for ayear and one month
salary in lieu of notice.” An Upholding the contention of
the Labour Court *‘the High Court awarded an additional
compensation to the workmen.” In this case, the learned
counsel for the Respondent argued that even assuming
for an argument sake that the Petitioner is entitled to a
notice under Section 25F of the Industrial Dispute Act, the
only relief the Petitioner entitled is compensation and not
reinstatement because he is not interested in reinstatement
as Casual Labour. Under such circumstances, the Petitioner
is not entitled to any relief as claim by him.

12. 1 find much force in this contention because, as
| have already stated that the Petitioner has not produced
any document to show that he has worked for more than
240 days in a year that too prior to his alleged illegat
termination. The Petitioner alleged in the Claim Statement
that he was terminated in December, 1998 but, he has not
mentioned any date in the Claim Staternent. But in the notice
given to the Respondent/Management under Ex. M3, he
has alléged that he has been terminated on 30-8-98. But,
even assuming that he has been terminated on 30-8-98 he
has not produced any document to show that he has
worked for more than 240 days.in a continuous period of
twelve months, Under such circumstances, this point is to
be answered against the Pm:;r.

Point No.2 :— .

The next point to be decided in this case is to what
reliefthe workman is entitled?

13. In view of my foregqing findings that the
Petitioners contention is not proved, in this point, it is to
be found that Petitoner is not entitled to any relief. But, the
Industrial Disputes Act is enunciated with regard to welfare
measure of the workmen and in this case, Respondent/

Management has admitted that the Petitioner has been

appointed as Casual Labour for intermittent periods and it
is not the case of the Respondent/Management thit the
service af the Petitioner has been validly terminated as per
provisions of Industrial Disputes, Act, 1947 I find though
. the Petitioner is not entitled to reinstatement, he is entitled
to compensation. But, 1 find the compensation as per
proyigions will be a meagre amount. Under such
circamstarices, I find a sum of Rs: 10,000/~ (Rupees Ten
thousand only) as compensation is find justifiable one and

Wiesobammel
Forthe I Party/Workman ;:— . WW1 Sri S. Udaya kumar
For the 1t Party/Management -: - - None :

W3 300097

w5 251097

W6 171197

W12 200998

W13 12:1098

therefore, [ direct the Respondent/Management to pay the
Petitionér Sri S. Udayakumar a sum of Rs. 10,000/~ (Rupees
Ten thousand only) towards compensation within a period
of two months from the date of this Award. No Costs.

14: The feference is disposed of accordingly.

(Dictated to the P:A., transcribcd and typed by him, comrcted
and pronounced by me in the open court on this day the 17th -
March, 2004.)7 * ‘ . -

K. JAYARAMAN, Presiding Officer

Documents Marked:-
Ex No.Date ~ Description
W1 . 23089 - Xerox copy of the application given

o by Petitioner.
W2 0240997  Xerox copy of the representation
o : given by Petitioner for regularisation.
_ Xerox copy:of the representation
" ‘glven by Petitioner for regularisa-
. tion. T '

1

w4 N ) Xerox copy of the postal
“acknowledgement. '
Xerox copy of the representation
. given. by Petitioner. for regularis-
‘ation. S
Xerox copy of the representation
given by Petitioner for regularisation.

W7 241197  Xerox copy of the representation
" given by Petitioner for regularisation.
W38 120198 Xerox copy of the representation

given by Petitioner for regularisation.

WO 220198 Xerox copy of the representation
given by Petitioner for increase in
daily wages to the General Secretary

of Employees Union.

w10 Ni Xerox. copy of the representation
given by Petitioner for regularisation
~ toGeneral Secretary of Union.

W1l 170798  Xerox copy of the representation

given by Petitioner for regularisation

Xerox copy of the representation
given by Petitioner for fegularisation
to the General Secretary of the Union
for Respondent/Bank. -

Xerox copy of the fepresentation
" given by Petitioner for regularisation
: to Respondent/Bank.

wi4 Ni Xerox copy of the postal

acknowledgement.
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W15 12-1098 Xerox copy of the representation
given by Petitioner for regularisation
to the General Secretary of - Staff

Union of Respondent/Bank.

Xerox copy of the letter from General
Secretary of Staff Union to Regional
Manager of Respondent, .

Xerox copy of the letter from General
Secretary of Staff Union of
Respo n-dent/Bank to Assistant
Labour Commissioner(Central)
raising Dispute.

Xerox copy of the statement showing
number of days. The Petitioner
worked and received payment.

For the Il Party/Management :—

W16 18-12-98

W17 12-04-01

WI8 Ni

Ex. No. Date Description

M1 Ni Xerox copy of the circular issued by
. Respondent Regarding recruitment of
part-time sweeper. :

M2  (9-10:98 Xerox copy of the circular issued by
Respondent Regarding engagement
of Casual Labour.

M3 2205403 Xerox copy of the letter from Petitioner

to Respondent/ Management.

7% faweht, 20 arde, 2004

o 3o 1167 .—3ieNfiTeh farare whafmm, 1947

(1947 51 14) Wt 911 33 T} 394101 (2) GRITR WiFerelt
T T F Y, R wER, iw 12-2-2004 FY wma
TER A9 WA Y S G@I1T-11016/3/2003 T T
-1 GRS AR Y W 7 3 i oA s =,
TAFHTH R 39 99 e F w9 § Fide @ § ot s
T 1 Frafoor :3m fa W 59 39-urr & sfeefea frdt
T =] 7O Fvet T IR T e 2 e Rt
FIFTR & He & Wt STt o deiw 8§ ¥ s wafaa
B

(e To T-11016/3/2003- T TH-11]

o o TETA, ST Wi

New Delhi, the 20th A pril, 2004

8.0. 1167.— In exercise of the powers conferred by
Sub-section (2) of Section 33C of the Industrial Disputes
Act, 1947 (14 of 1947), the Central Government hereby
specifies the Labour Court, Emakulam, Constituted under
Section 7 of the said Act by the notification of the
Government of India in the Ministry of Labour No. A-11016/
3/2003-CLS-1I, dated 12-2-2004 as the Labour Court which
shall determine the amount at which any benefit referred to

in that Sub-section would be computed in terms of money
in relation to workmen employed in any industry in the
State of Kerala and the Union Territory of Lakshadweep in
respect of which the Central Government is the appropriate
Governinent.

[F.No. A-11016/3/2003-CLS-II]
| Y. P. SEHGAL, Under Secy.
¢ fawel), 20 s, 2004

- &To 3o 1168.— i faare sifufiras, 1047
(1947 HT114) B ¥R 33 TH IT-4R (2 ) TR T Wiwr
T T F F, F R, Te TENE 0 ¥ e feie
29-8-2000 &1 fuge dow dT-13011/1/97
H @ @-11 ¥ v d@eiyT i § fF e TR F g
ﬁamaﬁﬁaiaﬁs—z—ws?ﬁmﬁxqamﬁwq—11016/5/ss
@ v & ov 3w Sufrm % w7 ¥ sjata i g
AITY, SRR 99 =T T S 3w it o Frafor wm
e T 5w 3v-ur ¥ Sfefarn fareh am w1 wom wAtew
T (Fae) & e e & Frefora e & g F

St forads daty F ¥ wwr wafaa ween £

[lo Ho T-11016/3/2003-F Te1 € -11]
Mo o WET, R Gfew

New Dethi, the 20th April, 2004

8.0. 1168 :— In exercise of the powers conferred
by Sub-section (2) of Section 33C of the Industrial Disputes
Act, 1947 (14 of 1947), the Central Government hereby -
further amends the notification No. Z-13011/1/97-CLS-II
dated 29-8-2000 to provide that the Labour Court, Bangalore

constituted under Section 7 of the said Act, by the

notification of the Govt. of India in the Ministry of Labour
No. A-11016/5/85-CLT dated 3-2-1987 shall be the Labour
Court which shall determine the amount at which any benefit
referred to in that Sub-section would be computed in terms
of money in relation to workmen employed in any industry
in the State of Karnataka (only) in respect of which the
Central Government is the appropriate Government.

_ [F.No.A-11016/3/2003-CLS-II]
) Y.P. SEHGAL, Under Secy.
78 Tt 21 =18, 2004
Flo Ao 1169 . —FHamt wiasy fify aar wgiof

Fray Afufm, 1952 (1952 %1 19) # uRT 5 % g VRN

el 1 T F EY, o TR TR MRA T

¥ @ afygeT & yenm 5t fafe |/, sduiay ¥

whatafy ﬁ-qo@omﬁmmﬁqthhm.
TfHfa w1 wTw P w00 & ol sme SR F 59 v

w5 21 O, 2003 ¥ wiods Tem 858(3) W
e 3 it s s §
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2. 3 aergr i s 12  Freifea wffed w
gfenfaa fren smem, iy :—

A Qo Flo ATTIA

fa=g wetgr AW

[ e dt-20012/1/03-TE. -1

Y T, SR wfed
New Delhi, the 2 1st April, 2004

S.0. 1169 . In éxercise of the powers conferred by
Section SAA of the Employees Provident Funds and
Miscellaneous Provisions Act, 1952 (19 0f 1952), the Central
Government hereby appoints, with effect from the date of
publication of this Notification in the Gazette of India, Shri
A.D. Nagpal, Employees’ representative as a member of
the Executive Commitiee constituted under the said Act
and makes the following amendment in the Notification of
the Government of Indiz in the Ministry of Labour 3.0. No.
858(F) dated the 2 1st July, 2003.

2. Inthe said Notificaiton, against the Serial No. 12,
the following entries shall be substituted namely :

Shri A. D. Nagpal

Hind Mazdoor Sabha
[F.No. V-20012/1/03-85-11]
SANJUKTA RAY, Under Secy.

¢ fewet, 22 a1, 2004

&HTo alfe 1170 .—3ireifivr faag afufmm, 1947
(1947 1 14) - 1y 7 61 Sqaredi (1) T (2) 3R WA
mﬁaﬁmmmﬂ@;%ﬁwmaﬁﬁmaﬁm
s A Sfeataa frdt T @ wEa e fradi &

ol 3R S afufrm ¥ sfrfa WY e ATER A

S ] & P & feor Srewareng A qeed & W
i s &1 e FEE & 3l ot fto st S
fetier 12 37w, 2004 (En) ¥ T e & e
sifrert & w0 H Py w ¥
[To Ho T-11016/5/2003-F T To-11]
o do TEE, T A
New Delhi, the 22nd April, 2004

S.0. 1170 . In exercise of the powers conferred by
sub-sections (1) and (2) of Section 7 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby constitutes a Labour Court with Headquarters at
Ahmedabad for the Adjudication of Industrial Disputes
relating to any matter specified in the Second Schedule to
the said Act and for performing such other functions as
may be assigned to it under the said Act, and appoifits Shri
B. 1. Kazi as Presiding Officer of that Court with effect from

12th April 2004 (FN). _
[File. No. A-1 1016/5/2003-CLS-11}

Y. P. SEHGAL, Undler Secy.

¢ fireet 22 3, 2004

o Mo 1171 . —Hrenfirew faa rfufam, 1947
(1947 F1.14) B W17 (%) FIIW (1) W (2) T
wew e @ i g, e TR el g §
fecfenfrd TR ® Fefig shefies frard ¥ EroRe
ol e it ¥ s W T SER T o Wl
freme ¥ fora srerE ¥ e % Wy o shefis

et w1 T e & S R o e WA WY P

12 e, 2004 (D) ¥ ¥ HEEr R dowd A
o [qﬂé'ﬂéuE—11015/5/2003—u'11{a@—ll]
o o W, TR

New Delhi, the22nd April, 2004

S.0. 1171 . In exercise of the powers conferred by
Sub-sections (1)-and (2),0f Section 7(A) ofthe Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby constitutes an Industrial Tribunal with Headquarters
at Ahmedabad for the adjudication of Industrial Disputes
relating to any matter specified in the Third Schedule and
for performing such other functions as may be assigned to
if under the said Act, and appoints Shri B. 1. Kazi as
Presiding Officer of the Tribunal with effect from 12th April,

2004 (FN).
[File. No. A-11016/5/2003-CLS-11]

Y. P. SEHGAL, Under Secy.

¢ freeit, 22 3784, 2004

o Fo 1172 —TgUR, it Foddo Fll H
i 12-4-2004 (YETET) B H% TR i At
- S ST, ST 1 SiaTei fuawt frge
£ 8t o, . e e R srehfien sfywT wE-am
T SEaerE ¥ W el wi sty AuE S AR
T T T I WA NN .

[To T-11016/5/2003-F TA TH-11]

o, . weE, FEAwEE
New Deihi, the 22nd April, 2004

5.0. 1172 The President is pleased to appoint Shri
B. I. Kazi as Presiding Officer Central Govt. industrial
Tribunal-Cum-Labour Court, Ahmedabad w.e.f. 12-04-2004
(F.N.), Shti-B.l. Kazi wiil continue to hold the post of
Presiding Officer of the CGIT-Cum-Labour Court,
Ahmedabad for a period of three years or until further

orders.

[No. A-1 1016/5/2003-CLS-11]
Y. P. SEHGAL, Under Secy.
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ORDER
New Delhi, the ] 7th March, 2004

S.0.1173 Whereas the Centra) Government is of the
opinion that an industrial dispute exists between the
employer in relation to the management of Jawaharlal Nehru
Port Trust and their workmen represented by the three
unions in respect of the matters specified in the Schedule
hereto annexed:

And whereas the Mmanagement of INPT and the three
unions, viz, Nhava Sheva Bunder Kamgar Sanghatana
(A), Nhava Seva Port and General Worker’ Union and
Transport and Dock Workers’ Union have agreed to refer

- the dispute to arbitration. .

. And whereas the parties to the dispute have also
agreed to refer the dispute to the Arbitration of Shri

Rajabhan Gawande, Ex-President, Industriaj Court, Mumbai,
who has given his consent to act as an Arbitrator for
settlement of the dispute. _

NOW, Therefore, in exercise of the powers conferred
by sib-section (3) (A) of section 10-A of the Industrial
Dispute Act, 1947, (14 of 1947) the Central Government
hereby refers the said dispute to arbitration of Shri Rajabhau
Gawande, Ex-President, Industrial Court, Maharashtra and
publishes the arbitration agreement as shown in the

SCHEDULE

Whether multiplication factors indicated in Ann. I, [T
and II of the Settlement dated 24-08-2000 between the
nanagement of Jawaharlal Nehru Port Trust and (i). Nhava
Sheva Port and General Workers’ Union (if) Nhave Sheva
Bander Kamgar Sanghatana (A) and (iii) Transport and
Dock Workers’ Union regarding incentive scheme are fair
and reasonable? If not, what should be the multiplication
factors? N ,

: [F.No.L-31011/25/2003-IR B-I)]
C.GANGADHARAN, Under Secy.

FORM «C»
(See Rule )
AGREEMENT

[Under Sestion 10-A of the Industrial Disputes

Act, 1947] '

BETWEEN:

Representative of

Employer :

I ShriR. Ravikumar
Chief Manager (Admn.,)
& Secy. Jawaharlal Nehru
Port Trust Sheva, Navi
Mumbai

. Representative of

Workers -

1. Shri Bhushan Patil,
General ary,
Nhava Sheva Bunder,
Kamgar Sanghatana (A)
64, Shopping Centre,
Ist. Floor, JNPT,
Township, Uran-400 707

2. Shri Shrikant Patil,
Secretary Nhava,
Sheva Port & General,
Workers' Union y
Port Trust, Kamgar,
Sadan, Nawab Tank,
Road, Mazgaon,
Mumbai-400 01 0.

3. ShriG. O. Kulhe Jt.
Secy. Transport &
Dock Workers' Union
P.D.” Mello Bhavan,
P.D.’ Mello Road,
Camac Bunder,
Mumbai-400 38,
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[Parr I1-—Sec. 3(ii)]

Whereas the workmen representing (i) Nhava Sheva
Bunder Kamgar Sanghatana (A), (ii) Nhava Sheva Port &
General Workers' Union and (iii) Transport & Dock

Workers' Union and the Management of Jawaharlal .

Nehru Portentered into a Settlement on 24-8-2000 under
Section 12(3) of the Industrial Disputes Act, 1947 over the
incentive scheme in INPT. ' ‘

And whereas under part IV of the Settlement, it
was stated that since the parties have been unable to
feach a settlement on the quantum of the multiply in
factors contained in Annexures. I, H& 1II, it was agreed to
refer this issue to arbitration by a mutually acceptable
person under the provisions of the Industrial Disputes
Act and this, however, will not hold up implémentation of
the settlemer‘t in its existing form.,

It is hereby agreed between the parties to refer the
following dispute to the Asbitration of Shri Rajabhau
Gawande.

1. [“Whether multiplication factors indicated in .
I1 & 1II of the settlement dated .

Ann, |,
24-08-2000 between the Management of
Jawaharlal Nehrn Port Trust and (i) Nhava
Sheva Port & General Workers' Union ; (ii) Nhava
Sheva Bunder Kamgar Sanghatana (A) and (iii)
Transport & Dock Workers' Union regarding
incentive scheme are fair and reasonable. If not
what should be the multiplication factors™.]

2. Total No. of workmen employed in the under-
taking is 1581 and 609 are eligible for the incentive
payment under the above settlement.

The Arbitrator shall make his award within a period

of three months from the date of publication of Agreement
in the Official Gazette by the appropriate Government or

within such'further time as extended by mutual agreement
between usiin writing. In case, the Award is not made
within period ‘aforementioned, the reference to arbitration
shall stand aytomaticaily mm and we shall be free to

negotiate for frash A:lmmmn.
Representativeof mp:mntatiwmf : " ' -

- Employers . Workers - - = ‘ {
1. ShriR. Rmenar : ,1:.,,'Shn Bhushan Patil, b
ChiefMahager (Admn.)  General Secretary, ¢
& Secy. Iawalim‘llbﬂehm Nhava Shevt Bunder r
Port Trus Shevs, Nevi  * . Kamgar Sarighatina (A)' ‘.

_. __2, Shnsmkantml, \
. Secretary Nhava
A f'ShevaPort& General,___
Werkers' Umon ‘

' 3 SWiG.V. Kule,
-« Jt. Secy. Transport &

1 Do?kWorkers'
~ , Union.
Witness : . ' S
3
To,

1. A:I.JC(C);Mumbh{‘
2 RLC,Mumbai
3. CLC,New Delhi

4. The Secretary to the Government of India,
Ministry of Labour, '
New Delhi.
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