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wid Prai=s smam Election Commission hereby publishes Judgement dated
: the 13th February, 2004 of the High Court of Judicature
7% feeefl, 4 9, 2004 | at Jharkhand, Ranchi in Electiol;nhlghetiﬁan No. 6 of 1999,
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ELECTION COMMISSION OF INDIA 5. Shiva Mahto
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Representation of the Peoples Act, 1951 (43of1951) the 8. BijayPrasadMahto .~ ..Respondenis
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For the Petitioner  : Mr. V. P. Singh,
Sr. Advocate.
For the Respondents : M/s. Sat Prakash, Rajesh

Lala & B. K. Prasad,
Advocates.

68/13-2-2004

It has been submitted by Mr. V. P Singh, learned .+
counsel for the petitioner that the lower House of the

Parliament stands dissolved for fresh election and in this

view of the matter no useful purpose shall be served even,
. if the petitioner prosecute this case further and this case

has also become infructuous on that account. The learned
counsel for the respondents does not dispute the omrtentmn
advanced on behalf of the petitioner.

In view of the submissions of Mr. V. P. Singh,
learned counsel for the petitioner and this case having
been become infructuous, it is hereby dismissed as
infructuous.

Sd/- . .
VISHNUDEO NARAYAN
(No. 82/JKD/(6/99)/2004]
By Ordér,
ANAND KUMAR, Director (Admn,)-com-
Principal Secy.
¢ feeeh, 4 57, 2004
"IMA, 30.—wirE wikarten sifufErE, 1951 (1951
W 43) Wl U 106 H SATEO W, (TEE STEM TGN
Prar=m ol 1. 3/99 ¥ RA TR v\ <HERE, = § a0
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New Delhi, the 4th June, 2004

_ 0.N. 30.—In pursuance of Section 106 of the
Representation of the Peoples Act, 1951 (43 of 1951), the
Election Commission hereby publishes Judgement dated
the 29th January, 2004 of the High Court of Judicature at
Patna in Election Petition No. 3 of 1999.

ELECTION PETITION NO. 3 OF 1999
In the matter of an application under Sections 80, 80(A)
and 81 of the Representation of Peoples Act, 1951
Anand Mohan ....Petitioner
1. Md. Anwarul Hyque
2. Ram Kailash Singh

. PRESENT:

Sulabh Kumar Singh

Karimuddin Haidar Khan

Mohan Sah

Baran Ram

Bimal Kumar Singh ...Respondents
For the Petitioner  : M/s. 5. B. K. Mangalam.

For the Respondent : M/s. 8. N. P. Sharma and
No.1l . _ Amrendra Kumar Singh.

N e W

. The Hon’ble Mr. Justice !i[annhii' LﬂzVisa
 M.L.VISA, ] —Bythis eleqmnpeuuun,ﬁledunder

o gections 80, 80(A) and 81 of the Represematmnofl?eoples
“Act, 1951 (hereinafter referred to as “the Act’);"Anand

Mohan, election petitioner has challenged the election of
returned candidate Md. Anwarul Haque, respondent
No. 1, who has been declared elected from 12, Sheohar
Parliamentary ‘Constituency in the mid-term
Parliamentary Election, 1999 (hereinafter referred to as
the ‘Election in question’) held on 03-10-1999 and has
prayed for setting aside the election of respondent No. 1,
recounting of votes and on the basis of said counting
declaring the petitioner as returned candidate in the
election in question.

2. The caseof petitioner, in short, is that the District
Magistrate, Sitamarhi-cum-Returning Officer ‘of 12,
uuﬁ'}}"lﬁI :amaummm ¥ L,mmutuCIiCY issucd NOtlﬁCaﬂDﬂ

_on 97-09-1999 for mid-teri Election of Parliament, 1999

in 12, Sheohar Parliamentary Constituency as per the
following programme :—

(i) Last date for filing of nomination paper—
14-9-1999.

(i) The date for scrutiny of nomination paper—
15-9-1999.

(iii) The last date of withdrawal of candidate—
17-9-1999.

(iv) The date of poll (if election is contested)—
3-10-1999.

(v) The date of counting—6-10-1999.

{vi) The last date when election process is to be
concluded-~10-10-1999.

(vii) The date of declaration of result—07-10-1999.

3. Altogether ten candidates filed nomination papers
before the Returning Officer and out of them nomination
paper of one candidate Shri Hari Kishore Singh was
rgjected and after scrutiny, nomination papers of nine
candidates were found valid and were accepted by the
Returning . Officer but thereafter one another candidate
ljaharul Haque withdrew from the field and only eight
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candidates including the petitioner and respondent No. 1
contested the election. Petitioner was nominee of Bihar
People’s Party and respondent No. 1 was nominee of
Rashtriya Janata Dal. According to petitioner, the
instructions of Election Commission of India were
fragrantly violated during the counting because of the
partisan attitude of the Returning Qfficer. who was
favouring respondent No. 1. and Assistant. Retyrning
Officers did not. avenhothertntakecamoﬁhs&ctthatm
lmhalommhnghowmanyvotﬁhadbecppo]ledwgordmg
10 Form-lﬁ Part-1 and how many votes, miact, hadbeen
countedandﬂnsmuhedmgrqssﬂlegahuesthatqnmany
polling stations there was dlﬂ;‘erence in the actual votes
polled there according to Form-16, Part-1 and those
oountedattheumeofxmualoounhngasperForm -16,

Part-11. Acoordmg to Form-16, Part-I for Booth No. 2 in
respect of Dhaka Assembly Consntuency Segment, 540
votes were polled but at the time of initial countmgonly
340 votes were counted, for Booth No. 209 450 votes
were polled but 390 votes were counted; for qugl;,_No

255 no vote wis polled but 360 votes were counted, for
Booth No. 256, 590 votes were polled but 609 votes were

counted, for Booth No. 157, 659 votes were polled but °

650 votes were counted, for Booth No. 239, 300 votes
were polled but 249 votes were counted. According to the
petitioner on several other booths of this Dhaka Assembly
Constituency Segment there is apparent difference in
between the number of votes actually polled at the polling
stations and the number of votes counted in initial counting
and such irregularities have been committed in all the
,Assembly Constltuency Segments affecting thousands of

VUIEY Wl.llbll Vllel.Uu un: uUI.l.ll.I.ll.lg

4. The Retarning Officer made drastic change in
the counting of votes of Booth Nos. 7, 20, 52, 57, 62, 88,

101, 120, 127 and 154 of Dhaka Assembly Constituency

Segment and arranged a total of 1435 votes in favour of
respondent No: 1 from the said booths and in fact, there
is much difference between the number of votes actually
polled on the aforementioned booths and the number of
votes counted against the said booths at the time of initial
counting. Shri Mani Bhushan Kumar, a worker of Bihar
Peoples Party filed requisition on 11-10-99 to obtain
certified copies of entire Form-16, Part-I of Dhaka
Assembly Constituency Segment but the Returning Officer
failed to supply such copies for Booth Nos. 7, 20, 52, 57,
62, 88, 101, 120, 127 and 154 on the ground that ballot
papers account of said booths were not available.
According to the petitioner, if ballot papers account of
abovementioned booths were not available then on what
basis the counting was made on these booths-and it shows
that bungling was done on the part of Retorning Officer
also.

5. For Ghorasahan Assembly Constituency

Segment, according to the petitioner, for Booth No. 158,
639 votes were polled but in initial counting .only 338

'
Lo

votes were counted, for Booth No. 51, 377 votes were
polled but at the time of initial counting the ballot box of
this booth was not brought to the counting table and its
ballot papers were not counted in initial counting, for
Booth No. 111, 460 votes were polled but 466 votes were
counted, for Booth No. 134, 600 votes were polled but
590 votes were counted, for Booth No. 70, 200 votes were
polled but 309 votes were counted, for Booth No. 78,480
votes were polled but 619 votes were counted. The case of
petitioner is that for Ghorasahan Assembly Constituency
segment the mumber of votes counted does not tally with
the number of votes polled on the booths . as per the
apparent differences in Form-16, Part-I and Part-II and
the number of such votes were counted contrary to the

- entries made in Form-16, Part-I and would exceed a figure

-of more than five thousand if the Returning Officer will
make available copies of Form-16, Part-I Booth Nos. 61,
112, 129, 138, 183, 188 and 198 of this segment and in
spite of filing requisition by Mani Blushan Kumar, a
worker of election petitioner, copies of Form-16, Part-I of
these booths were not supplied.

6. For Belsand Assembly Consnmency Segment,
the case ‘of petitioner is that for Booth No. 38, 575 votes
were polled but 584 votes were counted 4t the time of
initial counting, for Booth No. 71, 870 votes were polled

but 860 votes were counted, for Booth No. 101, 432 votes

were polled but 482 votes were counted. In this way at
some booths either the number of votes actnally counted
was less than the number of votes polled or the number
of votes counted was excess than the number of votes
puiied and when ceriiiied copies of Form-16, Pari-ii of a
number of booths of different Assembly Constituency
segments were required by filing requisition, the Returning
Officer did not supply such copies in respect of Booth
Nos. 7,20, 52, 57,62, 88, 101, 120, 127 and 154 of Dhaka
Assembly Constituency segment, Booth Nos. 61, 112,129,
138, 183, 188 and 198 of Ghorasahan Assembly
Constituency segment, Booth Nos. 2, 69, 97, 98, 110 and
190 of Belsand Assembly Constituency Segment, Booth
No. 247 of Sheohar Assembly Constituency Segment,
Booth Nos. 66, 75, 88, 93, 121, 128, 166, 224 and 269 of
Bathnaha Assembly Constituency Segment and Boeoth
Nos. 5, 9, 122, 127, 133, 137, 155, 160, 172, 173, 198,
222 and 226 of the Majorgang Assembly Constituency
segment on the ground that ballot papers account of sach
booths were not available (Anmexure-6 and 6/A).
According to the petitioner, he is in possession of certified
copies of initial counting of Assemibly Segments except

- Bathnaha and Majorganj which shows that result-of initiat

counting was not properly maintained in statutory Form-
20 and it farther shows that records of initial counting of
Bathnaha and Majorganj Assembly Constitusncy
segments wefe not properly maintained at all and
therefore, certified copies in spite of demand were not

' supphedandbecauseofthesemegulanﬂwmorethan
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50 thousand votes have been illegally counted in favour
of respondent No. 1.

7. About final counting the case of petitioner is that
at the time of final counting his counting agents were
present and they took their seats as per the sitting
arrangement and besides his counting agents, petitioner
himself and his election agent were also present
throtghout the final counting and they collected table wise
and round wise figures of final counting from afl the tables
through counting agents of all the six Assembly
Constituency segments of Sheohar Parliamentary
Constituency and counting agents had also maintained
their own records of counting. The petitioner from patas
72 to 103 has given the details of the votes polled by him
in different rounds of final counting at different counting
tables of Majorganj and Bathnaha Assembly Constituency
segments as per information received by him through his
counting agents, Forexample, according to the petitioner,
as per information received by him through his counting
agents in the first round of final counting of Majorganj
Assembly Constituency segment which was held on 14
tables he received 687 votes at table No. 1, 739 votes at
table No. 2, 686 votes at table No. 3, 703 votes at table
No. 4, 624 votes at table No. 5, 614 votes at table No. 6,
835 votes at table No. 7, 787 votes at table No. 8, 751
votes at table No. 9, 639 votes at table No. 10, 740 votes
at table No. 1I, 879 votes at table No. 12, 699 votes at
- table No. 13 and 482 votes at table No. 14 out of 10800
votes connted in first ronnd at each of the counting tables.
In this way in the paragraphs mentioned above the
petitioner has given (he detaiis of voies poiied by im as
pet information received through his counting agents at
different tables in 9 rounds of counting held for Majorganj
Assembly Constituency segment and 10 rounds of final
counting held for Bathnaha Assembly- Constituency
segment, In his petition, he has given the nanies of
counting agents who were deputed by him on different
counting tables during the final counting of Majorganj
and Bathnaha Assembly Constituency segments. His
further case is that after the conclusion of final counting
of Majorganj Assembly Constituency Segment he was
leading over his nearest rival respondent No. 1 by amargin
of 48,392 votes because he had securcd 81,123 votes
whereas respondent No. 1 had secured 32,715 votes but
in the round wise result sheets votes in his favour were
shown much less than the votes actually secured by him
and round wise result sheets. were manufactured by the
Assistant Returning Officers at the dictate of the Retarning
- Officer and on the basis of manufactured round wise result
sheets final result sheet was prepared and respondent

No. ! was declared elected. Similarly, about Bathnaha

Assembly Constituency segment the case of petitioner is
.that after conclusion of 10th round of final counting he
was leading -over his nearest rival respondent No. 1 by a
margin of 2,643 votes in that segment. It is further alleged

by the petitioner that 6th round of final counting of
Bathnaha Assembly Constituency scgment was concluded
at 9 AM on 7-10-99 and thereafter 7th round was started
which conciuded at 10.50 AM on 7-10-99 and thereafter
8th round was started but the same was surprisingly
concluded at 11 AM on 7-10-9% meaning thereby that
within 10 minutes of its start which itself shows that
counting was not done fairly and properly. According to:
the petitioner, in view of the direction of the Election
Commission of India, contained in letter dated 1-10-99,
the Returning Officer was required to make public

.. announcement of the result of each round of counting and

further direction was that observers should certify the
correctness of the counting process of each round and
candidate sheuld also likewise certify the same but it was
not complied by the Returning Officer for an oblique and
mala fide motive and the Returning Officer was neither
making public anflouncement with respect to round wise
result nor the petitioner or the other contesting candidates
or ohservers were asked by the Retwrning Officer to certify
the correctness of result of each round and the final result
sheet prepared by the Returning Officer in Form-20 of
69, Majorganj Assembly Constituency Segment on the
basis of which the-result has been declared does not even
contain the signature of the Assistant Returning Officer
{Annexure-7) and counting of last round of Majorganj
Assembly Constituency segment also does not contain
signature of Assistant Returning Officer and same is the
case with the final result sheet of Ghorasahan Assembly
Constituency segment (Annexure-8). It is farther case of
petitioner that there is apparent difference in between the
tigures entered in Part-1 of Form-16 and finai resuit sheet
prepared in Form-20. For Ghorasahan Assembly
Constituency Segment as per the entires made in Part-1I
of Form-16 number of total votes counted is 10,94,84
whereas as per the final result sheet prepared in Form-20
the total number of votes is 1,09,772 and in this way there
is difference of 288 votes. For Dhaka Assembly

- Constituency Segment the number of votes counted as

per entires made in Part-I of Form-16is 1,36,514 whereas
as per the entry made in Form-20 the number of votes

counted in final counting is 1,36,684 and for Sheohar

Assembly Constituency Segment the total number of votes
polled according to entires in Form-16, Part-1I is 1,15,762
whereas, as per the entry made in Form-20 it is 1,15,848,
About Bathnaha and Majorganj Assembly Cornstituency
segments the difference between the votes counted in
initial counting and final counting as per entries made in
Part-TI of Form-16 and Form-20 is proportionally very
high and for this reason copies of Part-l of Form-16 of
different booths of those Assembly Constituency segments
could not be supplied in spite of filing requisitions on the
ground that the same were not available. According to
the petitioner, despite the aforesaid irregularities he was
leading over his nearest rival respondent Ne. 1 in each
and every round and he maintained his lead til 9th round
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of final counting but at the conclusion of 10th round of
final counting of Bathnaha, the only Assembly segment
in which the counting of votes took place in 10 rounds
the Returning Officer snddently announced that the
petitioner was trailing behind the respondent No. } but
no margin of votes was announced on the Public Address
System and when sudden announcement of Returning
Officer shocked the petitioner, he filed an application
before him on 7-10-99 for recounting of votes before
declaration of final result (Annexure-9) and he also sent
Fax Message to Election Commission of India and Chief
Electoral Officer, Bihar, Seeking their intervention in the
matter but Returning Officer arbitrarily rejected his request
of recounting on the ground that since he has not certified
the round-wise result sheets, therefore, in view of the
direction of the Chief Electoral Officer, Bihar vide letter
dated 4-10-1999 no recount request can be eniertained
after courting was over but while seeking instruction from
the Election Commission of India for declaration of final
result of election in question the Returning Officer
suppressed the ground of rgjection of petitioner's request
for recounting and he communicated to the Election
Commission of India that since representation of petitioner
was vague and not specific, therefore, it had been rejected.
According to the petitioner, because of large scale bungling
and irregularities he was defeated otherwise he had got
largest number of votes but for the said irregularities
committed during the counting he was not declared
clected.

e A‘\n“i 4ha’ wndira tha cass nF ratiten in #hat
wiv IGT Lve wae v Gk l.rvuu.unvl 30 wnau

when on 15-4-1999 Bhartiya Janta Party led coalition
Government lost the confidence of motion, Lok Sabha
was dissolved giving rise to mid-term poll and the ruling
State Government in the State of Bihar led by Smt. Rabri
Devi under the active guidance of her husband Shri Laloo
Prasad Yadav, Ex-Chief Minister and Rashtriya Janta Dal
President started mass transfer of Administrative Officers
in the State of Bihar just before issuance of notification
by the Election Commission of India and main purpose
behind such mass transfer of Administrative Officers was
o post officers loyal to the Ruling Party in the State for
furtherance of election prospects of Rashtriya Janta Dal
candidates to secure their victory and in this process Sri
Ram Nandan Prasad who was holding the post of District
Magistrate, Sitamarhi from 9-12-1997 to 19-2-1999 and
who was transferred to some other place on 20-2-1999
was again posted as District Magistrate, Sitamarhi on
30-4-1999 i.e. when it became clear that mid-term
parliamentary election would be held. According to the
petitioner, Ram Nandan Prasad started his service career
as a member of Bihar Administrative Service and hisname
was recommended for promotion in the LA S. cadre by
State Government and at that time Rashtriya Janta Dal
President Shri Laloo Prasad Yadav was Chief Minister of
Bihar and for this reason Shri Ram Nandan Prasad was

r

174/ ‘317)%4-—)—

obliged to him and becapse District Magistrate happens
to be the Returning Officer of 12-Sheohar Parliamentary

" Constituency, thercfordyhe was purposely brought here.,

About himself the petitionet has stated that he is President

of Bihar Peoples Party, an allies of the National -

Democratic Alliance and he had supported the
Government led by this alliance when “No Trust Motion’
was tabled against it and therefore, President of Rashtriya
Janta Dal was adamant t¢ get hitn defeated and he got the
security provided to the petitioner withdrawn against
which petitioner sent Fax Message to Election
Commission of India {(Annexure-1 and 1/A). Since the

petitioner was contesting third consecutive parliamentary’

election from the same Constituency he was not only
known to the voters rather he was popular amongst the
votets irrespective of their caste and religion and since
the Returning Officer was hostile to him at the behest of
Rashtriya Janta Dal President, he, therefore, from the very

start of process of election adopted every means for

furtherance of election prospects of respondent No. 1 who
was candidate of Rashtriya Janata Dal. At the time of

identification of booths as sensitive booths list of snch .

booths submitted by petitioner was tirned down whereas,
list submitted by respondent No. 1 was accepted and

majority of the booths demanded. by him were declared

sensitive booths. Even on the date of poll the Presiding
Officer of Booth No. 12 of Bathnaha Assembly
Constituency segment submitted a report to the Returning
Officer regarding captnring of booth by anti-social
elements and recommended for re-poll and it was not
vrdered by iie Reiumning Ofiicer because e thonghi iha
the voters of that booth would support the petitioner. The
petitioner had taken the certified copies of some of the
reports of Presiding Officer of this Booth (Annexure-2).

" On the contrary, on the basis of vague report of Patrolling

Magistrate, repolling at Booth No. 66 of Bathnaha
Assembly Constituency segment was ordered. Shri Rakesh
Kumar Singh, Officer-in-charge of election office of the
petitioner, upon receiving large scale complaints about
massive irregularities by the supporters of respondent

No. 1, sent a serics of complaints to the Chief Election

Commission with a copy to Cheif Electoral Officer, Bihar
and the Returning Officer (Annexure 3 seties) demanding
re-poll on a mumber of booths but the Returning Officer
turned down his request without assigning any reason and
since the Returning Officer was hostile to the petitioner,
therefore, he was sappressihg all the relevant informations
to the petitioner and at the same time he gave most

afavom-edtreetmcnttorespondemNo 1. In the selection

of counting supervisors and counting assistants the

Returning Officer adopted discriminatory conductandhe

ignored the instructions of Election Commission of India
for drawing counting assistants from officers of a

' Gazetted Officers and Returning Officer went to the extent

that one relative of respondent No, 1 who was posted at
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Sitamarhi in the capacity of Additional Collector was
appointed as the Assistant Retarning Officer of the
Bathnaha Assembty Constituency segment, Since Election
Commission of India was aware wits fhe clection offences,
ther~fioc. with a view & wainiain a transparency and
fairme = 5 the process of counting and to hold a fair
couni'nz of votes, issued an instruction vide letter
No, 470/9 (INST) J.S. II dated 1-10-1999 addressed to
the Chief Electoral Officers of all the States and Union
Territory and all Observers through Chief Electoral Officer

concerned directing them to ensure that instructions of °

Election Commission of India regarding counting to votes
are being meticulously followed and duly observed by all
concerned and through its letter the Election Commission
of India issned further instructions regarding counting of
votes and directed that during the process of counting,
result of the connting of each round must be announced
publicly and observers should be asked to certify the
correctness of the counting process of each round. By this
letter it was further instructed that while preparing final
result sheet in Form-20 every care must be taken to ensure
that result is reflected absolutely and correctly in respect
of each of the candidate as per relevant part-II of
Form-16 and the Commission directed that there should
not by any mistake in incorporation of any figures in
Form-20 and Form-16 and after receipt of these
instructions the Returning Officer of 43, Gaya (SC)y/44,
Chatra (PC) sought some clarification from the Chief
Electorai Officer, Bihar who directed that in absence of
the candidates. their counting agents should certify the
round-wise result sheet. The Returning Officer was
required to announce clearly before start of counting about
this new instruction of the Commission and he was further
directed to make it clear fo the candidates or their connting
agents that each round is to be certified by them failing
which no recount request will be entertained after the
couriing was over at the end. The Returning Officers were

further directed to give full knowiedge of this provision

to the candidates or their counting agents (Annexure-5).
The case of the petitioner is that with ulterior, mala fide
and oblique purposes the aforesaid instructions of Election

- Commission of India as laid down in letter dated 1-10-99

communicated to the Returning Officer vide Memo
No. 1928 A/CEO dated 2-10-99 of the Chief Electoral
Officer and clarification issued vide letter No. 1960 dated
4-10-99 were neither annonnced by the Returning Officer
before the start of counting process nor any copy of the
aforesaid instructions was served to the petitioner by the
Returning Officer at any point of time and therefore, the
Returning Officer suppressed this important instruction
to the election petitioner although election petitioner and
his counting agents were present but still information of
aforesaid instructions either orally or in writing was not
given to any of them and there was no announcement to
this effect on public address system before start of
counting. The petitioner has prayed for setting aside the

election of respondent No. 1 and for recouniing of votes
and on the basis of such recomnting declaring him as
returned candidate from 12-Sheohar Parliamentary
Constituency for the election in question.

9. Md. Anwarul Haque, respondent No. 1, has
appeared and has contested the case by filing written
statement stating therein that the election petition is not
maintainable, election petitionet has made bald and vague
allegations of commission of irregularities and illegalities
in the counting of ballot papers without disclosing
oomamporanmus and supporting docments and election
petition is fit to be dismissed summarily under Section
86(1) of the Act for non compliance of mandatory
provisions of Sections 81, 82 and 117 of the Act. The
further case of fespondent No. 1 is that there are many
discrepancies in the original election petition and the copy
of election petition served on him. The major portion of
affidavit and verification in the copy of election petition
served on him is blank and election petition does not bear
the challan number and the date on which the security
money was deposited in this Court and these discrepancies
misled him and he became unable to give effective reply
to the allegations made in the clection petition. On the
allegation of petitioner of mass transfer of Administrative
Officers in the State by Government just before issnance
of notification by the Election Commission of India in
which process the Returning Officer of election in question
was again posted at Sitamarhi as District Magistrate, the
case of respondent No. 1 is that this allegation is baseless
because transfer of Returning Officer of election in

- question was made as District Magistrate several months

before issuance of notification for clection and the State
Government is not precluded from transferring any officer
from ome place to axother after dissolution of Lok Sabha.
.About the withdrawal of security of petitioner, the case of
respondent No. 1 is that contesting candidates generally
misuse the security provided to them for the purpose of

their election campaign and as such Election Commission

of India is of the opinion not to provide security to
contesting candidates in order to make the election free,
fair and peaceful and despite all these, respondent No. 1
had no concern regarding provision of security to the
petitioner. Rcspondent No. 1 has also denied the allegation
of petitioner that Returning Officer was hostile to the
petitioner and was rendering help to respondent No. 1.

.About the allegation of capturing of booth No. 12 of

Bathnaha Assembly Constituency. segment, the case of
respondent No. 1 is that polling at this booth was peaceful
and report about -so-called disturbances at this booth by
Presiding Officer in his diary contained in Annexure-2 of
the Election petition was a cryptic report procured by, the
election Petitioner himself in order to get re-polling at
this booth and petitioner has not furpished the adequate
statement and material facts and foll particulars to support
his aflegation of booth capturing and besides this, in course
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of argument submitteéd by way of reply to the preliminary
objection raised by respondent No. 1 the petitioner did
not make any allegation of corrupt practices and confined
the argument only on the basis of commission of
irregularities and illegalities in the counting of ballot
papers and this court also accepted the contention of
petitioner that election petition does not contain ailegation
of corrupt practices and thérefore, affidavit in Form-25
was npt required. Acocording to respondent No. 1 polling
at booths mentioned in para 24 of election petition was
peaceful and therefore, the Returning Officer was perfectly
justified in not ordering for re:polling at these booths as
demanded by petitioner. About allegation of petitioner that
counting supervisors and counting assistants were
appointed against the instructions issued by the Election
Commission of India, the case of respondent No. | is that
the allegation is guite vague because petitioner has not
named the counting supervisors and counting assistants
who were appointed against the aforesaid instructions.
Respondent N 1 has also denied that allegation of
election petitioner that his relative was appointed as one
of the Assistant Returning Officers because, according to
him, no Assistant Returning Officer who was his relation
was appointed by Returning Officer and besides this,
Returning Officers are appointed by the Election
Commission of India and because counting of ballot papers
was done strictly in accordance with law, the question of
receiving any help by respondent No. 1 from any Assistant
Returning Officers or Returning Officer does not arisé
and allegation of petitioner in this respect is quile vague
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the Assistant Returning Officer who, according to him,
was relation of respondent No. 1. Respondent No. 1 has
further denied the allegation of petitioner that result of
counting was not announced after each round of connting.

According to him, at the conclusion of ¢ach round of

final counting result was announced by loudspeaker and -

election agents and counting agents were at liberty to
raise any grievance regarding the counting of that round
and because contesting candidates and their agents were
satisfied about the counting of each round they did not
raise any grievance and instructions of Election
Commission of India mentioned in paragraphs 29, 30,
31, 32, 33, 34 and 35 of the election petition were
commuticated to the Returning Officer and copy of such
instructions was provided to the candidates by him,

According to the respondent No. 1, petitioner and his -
counting agents were present throughout the process of

counting but neither the petitioner nor any of his counting
agents taised any grievance regarding counting of ballot
papers and they were fully satisfied that counting was
made as per law. .

-10. About the allegation of petitioner as to initial
counting of ballot papers, case of respondent No. 1 is
that allegations are incorrect, hypothetical and after-

thought and not sappetted by any contemporaneous
documents and whatever batiof papers were found from
the ballot boxes of different booths were counted and final
resuli sheet was prepared on the basis of counted ballot
papers. The seals of all the bailot boxes were found in
tact. Respondent No. 1in para-29 has admitted that baliot
papers account in Forih-16, Part-[i for booth Nos, 2, 209,

157, 239, 7, 20, 52, 62, 88, 101, 120, 127 and 154 of

Dhaka Assembly Constituency segment, for booth Nos.
51,158, 111, 134,70, 78, 61, 112 and 188 of Ghorasahan
Assembly Constituency segment, for booth Nos. 5, 122,
127 and 198 of Majorganj Assembly Constituency
segment and ballof papers account in Form-16, Part-
and Part-II for booth No. 255 of Dhaka Assembly
Constituency segment, for booth Nos. 138, 183, 198 for
Ghorasahan Assembly Constituency segment and for -
booth Nos. 133, 137, 155, 160, 172, 173 and 226 of
Majorganj Assembly Constituency segment are not
available. According to him, under such circumstances
it is not possibie to locate discrepancies of the namber of
ballot papers in between the ballot papers account in.
Form-16, Part-1 and Part-Il in respect of the aforesaid
booths and so allegation of petitioner is without any basis.

. About allegation made in para-40 of election petition case

of respondent No. 1 is that these allegations are incorrect
because according to the ballot papers account in Form-
16, Part-1 for Booth No. 209 of Dhaka Assembly
Constituency segment only 3% votes were polled so the
allegation of petitioncr that 450 votes were polled at this
booth is incorrect. About Booth No. 255 of Dhaka

Asscnbly Constitucndy scgmont Sasc of respondent No.
1 is that the allegation of petitioner that at this booth no
vote was polled as per Part-1 of Form-16 but at the time
of counting 360 votes were counted is not correct because

' ballot papers account in Form-16, Part-I and Part-II of

this booth are not available and simiiarly allegation of
petitioner in para-42 that for booth No. 256 of Dhaka
Assembly Constituency segment 590 votes were polled
as per ballot papers account in Form-16 but 609 votes
were counted is also not correct because as per ballot
papers account in Form-16, Part-1 590 votes were polled
which were actually found in ballot boxes and the same
has been indicated in the ballot paper account in Form-
16, Part-II.' About the allegation for booth No. 239 of
Dhaka Assembly Constituency segment that 300 votes
were polled as per entry made by the Presiding Officer in
Part-1 and 249 votes were counted in initial counting.
The case of respondent No: 1 is that as per ballot paper
account in Form-16, Part-1, 249 votes were poiled which
were coumted and thirefore there is no discrepancy. About
the allegation for booth No. 157 of Dhaka Assembly
Constituency segment, booth No. 158 of Ghorasahan
Assembly Constituency segment respondent No. 1 has
denied the allegation of petitioner that in initial counting

- votes were not counted as per statement shown in Form- -

16, Part-I because according to respondent No. 1 Form-
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16, Part-I1 of this booth is blank. About booth No. 2 of
Dhaka Assembly Constituency segment respondent No.
1 has denied the allegation of petitioner as made out in
para 39 of the election petition on the ground that ballot
paper account in Form-16, Part-11 is not available. The
allegation of petitioner that for booth No. 209 of Dhaka
Assembly Constituency segment 390 votes were counted
against 450 votes mentioned in Form -16, Part- has also
been denied by respondent No. 1 on the ground that Form-
16, Part-I shows that only 390 votes were polled and not
450 as stated by the petitioner. About the allegation in
respect of discrepancy in the number of ballot papers
mentioned in Part-1 of Form-16 and the number of votes
actually counted in initial counting for booth Nos. 7, 20,
52,57, 62, 88,101, 120, 127 and 154 of Dhaka Assembly
Constituency segment case of respondent No. 1 is that
becanse Form-16, Part-II of these booths are not available,
therefore, the story of discrepancy as set out by petitioner
in respect of votes actually polled and votes actually
counted for these booths is imaginary and allegation of
petitioner that ballot baxes of booth No. 51 of Ghorasahan
Assembly Constituency segment were not brought in the
counting hall is also imaginary because, in fact, 438 ballot
papers were found in the ballot boxes and same were
counted. About Booth Nos. 61, 112 and 188 of
Ghorasahan Assembly Constituency segment the case of
respondent No. 1 is that Form-16, Part-I in respect of
these booths is not available and for Booth No. 129 of
this segment, Part-1 and Part-It of Form-16 both are not

available from which it is clear that 526 votes were polled

which were connted for this booth and the allegation of
petitioner that if the Returning Officer will make available
a copy of Form-16 of Booth Nos.-61, 112, 129, 138, 183,
188 and 198 for this segment the entries made in Form-
16, Part-IT would exceed the figure of 5000 votes is qmtc
imaginary and without any basis.

11. Thefurther case of the petitioner is that there
might have been some clerical or arithmetical error by
the Presiding Officer in preparing ballot papers ‘account
in Form-16, Part-1. According to him, ballot papers
account in Form-16, Part-I prepared by the Presiding
Officer of Booth No. 70 of Belsand Assembly
Constituency segment is not correct and such error is
also occurred for booth Nos. 169 and 178 of this segment.
Denying the allegation of petitioner made in para 60 of
election petition that Returning Officer reported that
ballot papers account in relation to a number of booths
_ of different Assembly Constituency segments details of
which were given in this para are not available, the case
of respondent No. 1 is that for Booth No. 129 of
Ghorasahan Assembly Constituency segment, Booth No.
222 of Majorganj Assembly Constituency segment and
all the booths of Sheohar Assembly Constituency Segment
the number of which has been given in this para, ballot
papets account in Form-16, Part-I and Part-1I are

available and it is just possible that petitioner himself is
responsible for getting the ballot papers account of several
booths removed for the purpose of his election petition.

12. The further case of respondent-No. 1 is that
petitioner in para 70 of clection petition has stated that
his counting agenis were maintaining their own records
of counting but he has not anmexed those records of his
counding agents which suggests that the counting agents
were not maintaining any record and assertion of
petitioner that he received particular number of votes on

" particular table in particular round of final counting is

quite imaginary which he has stated for the purpose of
this election petition. Respondent No. 1 denying the
allegation of petitioner made in different paras of his
election petition showing the number of votes polled by
him on different tables in different rounds of final

counting of different Assembly Constituency segments

as per information received by him from his counting
agents has given the actual figures of votes polled by
petitioner at different booths in different rounds of
different Assembly Constituency segments which are
mentioned in paras 58 to 65. According to respondent
No. 1, declaration of result was made at the end of each
round of counting of votes and result sheets prepared by
the officials contain correct figures and the question of
manufacturing the documents by the Returning Officer
does not arise. The petitioner and his election agent were
fully satisfied with the counting of ballot papers and
therefore the petitioner did not raise any protest and after
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against the officials and he has wrongly mentioned the
figures of votes secured by him at different counting tables
in different rounds of final counting and those figures do
not tally with the figures of votes as mentioned in the
final result sheet ai::1 he has infiated the figure of votes
the details of which have been given in paras 77, 78, 79,

80, 81, 82, 83, 54, 85, 86, 87, 92 and 94. Respondent

No. 1in para %5 has admitted that petitioner was leading
in two Assembly Constituency segments namely, Sheohar

and Majorganj and in remaining four Assembly .

Constituency segments namely, Dhaka, Ghorasahan,
Belsand and Bathnaha Respondent No. 1 was leading
throughout the entire counting process and result of the
counting of votes was made through public media and
regarding putting of signature in token of grant of
certificate either by the candidate or the election agent
or by any counting agent was communicated to each to
the contesting candidate by the Returning Officer vide
Memo No. 640 dated 5-10-99 which is clear from the
order sheet dated 6-10-99/7-10-99 maintained by the
Returning Officer and in case any candidate declines to
put his signature on the result sheet he should instead of
blanungtheoﬂimalsortheRetmnmg Officer congratulate
himself for his inaction or negligence. According to the
respondent No. 1, counting of ballot papers and
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-_.preparqmn ofﬁnal result sheet was. done» PrOEsﬂy and
-in-accordance with law and prayer- .of petitioner - for
Tecount is, fnvolnus, unreasonable -and not. oontaxmng
.material. fact .and. Returnmg Oﬂice:: was justified. in
Tejecting the - prayer of peimoner for recount and he has
mentioned the reason for doing so in his relevant order
sheets; Respondent No, 1 has prayed for dlsxmssmg the
: electmn petmon with exemplaty cost.

13 Onthepleadmgsofthepamesmefollomng
lssueshavebeenfmmedforduedetemunamnmthxs
Case .., A

(i) Whetherj_the eIectlon pentmn as ﬁamed is
"’maﬁntﬁmable 7™ -

{u} Whetber the elecnonpeuttoner has get vahd
--cause of actipn to sne 7. :

(111) Whether any 111egahty or’ n-regulanty as
aIleged inthe eled.wn peutlon was committed
during the process of counting of’ ‘batlot
papets ? If so, whether the result of election

. has boen materialty affected as claimed by

" the election pentlomer'? '

o (1v). Whether. the election petmon is fit to be
+ dismissed ‘under section 86(1) of
Representation-of People Act, 1951 for non-
compliance of mandatory provisions of
sections 81, 82 and 117 of the said Act?

(¥ Whether the election petition is fit to be
. dismissed summarily under Order 7 Rule 11
of the Code of Civil Procedure for not

dlsclosmg any cause of action in absence of

'adequaxestatementsofmatenalfacts‘?

" (vi) Whether, in fact, election petitioner had
" secured majority of valid votes in the election
"in question 7 If so, whether the election
' ‘petitioner is entitled to be declaréd as duly
‘‘elected candidate in place of respondent
* No. 1 after inspection, scrutiny and

' recmmungofhallotpapers? SR

{vii) Whethet the eleeuon pent:oner 1s e:mﬂed 0
. the reliefs as clanned for? . :

(vm) To what other relief or reliefs, 1fany the
elecuonpeutlonensenuﬂedtoget? ’

14 IssueNos (m)andw)bemgthe mamgrounds
-havebeenﬁrsttakenuptogetherfordetenmmuon.

1s. Theeaseofpet:ﬂoneusthatmmualwunung

:moreorlessba]lotpaperswereemmtedmplaoeofbalkn
papersactua]lyfoundmballotbomofd:ﬂ‘erembooths
: ;andresultofmmleounungwasnotpmperlymaintmned
.and for this reason when certified coples of Form-16,

176 917>»’o -3.

. Part-II of a number of dlfferent booths of d1fferent
, assembly constltuenqy segments were sought by ﬁhng
.requisitions which we.re not supphed in respect of some
_ boothsonthegruundthatballotpapetsaoeount of those
. boahswasmtavaﬂableandmorethan 50, 000voteshave
. been 1llegally counted in favour of respondent
:No. 1. About final counting the: caseofpeutloﬁet‘lsthat
.. the correct figures ofvetessecuredbyhmthave 1ot been
_mentmnedm round-wise result sheets andhewasshown

10 havemlredlessvotesmanacmaﬂysecmedbym
mmundwseresultsheetsprepamdtbrd:ﬂ‘emﬂasmbly

'constltuency segments aind this was altered by the -

Assistant Returning’ Ofﬁcers at the diciate’ of the
RehmnmgOﬂicerandonthebasmofsuchwmnground
mseresultslwetsﬁnalresultsheetwasprepatedand
respondent No. 1 was declared elected. In order to pfove
his case the peutloner has exammed 33 thnesz;es
mcludmg hlmself :

16 AnandMohan(PW-l)lsthepeuuunet He,m
his evidence, has stated that he contested the election as
a candidate of Bihar Peoples Party and although some
oﬁletcandxdates&omotherpohucalpmnesalsocemmd
the election in question but main contest was between

him and respondent No. 1 who was candidate of Rashtriya’

}antaDalandattheﬁnalresulthewasshowntohave
secured 3,44 744votesandrespondentNo lwasshown
toha:vemcured347279v01es Hchasﬁnthersmdthat
there were six assembly constltuency segments in the

Py P | — o al

cloction in Guésiivn and ho had APpPOLIRTU 1iis Counting
agents on all counting tables and he was himself present
throughont the counting and some. uregulanﬂes veere
committed in the counting of ballot. . papers but. major
irregularities were committed in the preparation of final
result sheet. Bygmngﬁgmesofhallotpaperswhlchwere
actually counted in initial counting of some booths he
has stated that these figures do nottallyaspertherepon
ofPresldmgOﬂioers ofthoseboothsshomngthemnnber

" of votes polled. For example, he has said that for Booth
"No. 2othakaassembtywnst1tuemysegmen10nly340

voteswerecountedwhereasasperthereportof!’mdmg
Officer of this booth 540voteswerepolled, for Booth
No. 255 of this segment 360ballotpaperswereeounted

bmasperthereponofPresldmgOﬂ:‘ieernmamngle

.vote was polled, for Booth No. 256 of this segment 609

ballotpapexswereeomtedawnstthereportofPremdmg
Officer for 590 votes, for Bootly No. 239 of this segment
249voteswereoomnedagamstthereponofPremdmg
Officér for 300 votes, for Booth No. 157 of this segment
650voteswerecuuntedagamstthereponofPres1dmg
0ﬂimfor659votesands1mlaﬂyuregulam1eswue

.,oommxttedlnrespectofBoothNos 7, 20,52, 57, 88,
: ,101, 120, 127 and 154 of the aforesaldsegmentsand

megulautleswerethusconnntttedmrespectoftnwlvotes

Vof 1435 and these irregularities are in’ addition to
megulanneseommttedmotherbooths of same segment.
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For Ghorasahan asscmbly constituency segment he has
stated that for Booth No. 158, 338 votes were counted
against the report of Presiding Officer for 639 votes, for
Booth No. 111, 460 votes were counted dgainst the report
of Presiding Officer for 467 votes, for Booth No. 70, 309
votes were counted against the report of Presiding Officer
for 200 votes. For Belsand assembly constituency segment
he has said that:for Booth Nos. 38 and 101, 9 and 50
more votes respectively were counted in addition to actual
number of votes polled at these booths as per the report

of Presiding Officer and for Booth Nos, 71, 178 and 213 .

of this segment, 10 votes in respect of each booth were
counted less than the total number of votes polled and
for Booth Ne. 169, 6 votes were counted less than the
number of votes polled. He has further said that when he
applied for certified copies of Form-16, Part-1, Part-II
for the booths of Belsand assembly constituency segment
he was not supplied certified copies on the ground that
the same was not available. About the final counting he
has said that on every counting table he had appointed
his counting agents and there were mass irregularities at
the time of final counting of ballot papers and the
Returning Officer did not make him available the
procedure of counting of ballot papers despite specific
direction of Election Commission of India and later on
he came to know that as per instructions dated 1-10-99
of the Election Commission of India, after every round
of counting of ballot papers signatures of candidates of
reqmred to be taken on the result sheet prepared at the
" end of the counting and election observér was also
required to certify the correciness of the counting of cach
round of connting of ballot papers and the instruction
further provided that afier every round of counting result
will be published publicly for the knowledge of all but
no announcement was made regarding resuit of counting.
After every round of counting signitures of candidates
were not obtained and at the time of preparation of final
result sheet his about 25,000 votes were shown in the
mumber of votes polled by respondent No. 1 and in this
way, his number of votes was decreased and number of
. votes of respondent No. 1 was increased. He has farther
said that in Majorganj assembly constituency segment
he had polled 81,123 votes but in final result sheet only
70,000 votes were shown to have been polied by him and
in this way he was shown to have secured about 10,000
Iess votes and respondent No. 1 who had polied about
32,000 and odd in this seginent, in the firal result sheet
was shown to have secured about 42,000 votes. Similarly
" in Bathnaha assembly constituency segment he had
secured 2643 more votes than the votes polled by
respondent No. 1 but in the final result sheet he was shown
" to have secured less votes. He has further said that in the
“election in question final result sheet was first prepared
" and thereafier with the help of some AROs tound-wise

result sheets were prepared. He has added that in

Ghorasahan assembly constituency segment altogether
1,09,484 votes were polled in initial counting but in final
result sheet 109772 votes have beent shown, in Dhaka
assembly constituency segment altogether 1,36,514 votes
were polled in initial counting bart in the finat result sheet
1,36,684 have been shown and for Sheohar Assembly
Constitaency segment 1,15,762 votes were polled in the
initial counting but in the final result sheet 1,15,848 votes
have been shown. According to him, as per instruction
there should not be any difference in initial counting and -
final counting. He has further said that after declaration

of resuit of the election'in question he filed petition for
recounting of ballot papers before the Returning Officer
with a copy to Chief Electoral Officer, Bihar and Election
Commission of India but his application was rejected by
the Returning Officer on the ground that he had not put
signatures on th round-wise result sheets. He has farther
said that if irregularities would not have been committed
in the initial counting of ballot papers and at the time of
preparation of final result sheet he would haVe been
declared elected. He has proved his application (Ext. 1).
In cross examination he has admitted that in his aforesaid
application he has not stated the details of irregularities
committed in the initial counting of ballot papers and in
preparation of final result sheet. He has further admitted
that in the year 1995 he was candidate for Member of
Bihar Legislative Assembly from 3 Assembly

~ Constituencies but he lost the election in all the

constityencies and in the year 2000 there wers 20
candidates from Bihar Peoples Party in the election of
assembly constituency but only one won the elechion. ‘lo
a question that did he file a written complaint during the
course of initial counting before the Returning Officer or
Assistant Returning Officer alleging therein the
irregularities committed in the initial stage of counting,
he replied that he had sent complaint to Chief Election
Commissioner, Election Commission of India on
7-10-99 in which he has stated about the partisan attitude
of Election Observer and Returning Officer towards
respondent No. 1 and not taking action on his complaint.
In-para-50 of his cross-examination he has stated that
his counting agents at the table of ARO did not lodge
any written complaint during the initial counting of ballot
papers because no major irregularities were committed
in initial counting and major irregularitics were
committed during preparation of final result sheet which
was prepared carlier and thereafter round-wise result
sheets were prepared which bear no signature of any
candidates or some of the AROs. In para-51 of his cross-
examination he has ‘stated that in the final phase of
counting-of ballot papers he did not lodge any written
complaint before Assistant Returning Officers and
Returning Officer about mdjor irregularities committed

_in the preparation of final result sheet but he made oral

complaint before the Returning Officer but he did not

" fisten to him. From para 56t0 61 he has admitted that in



[ w1 I—a@S 3(iii) ]

WIRA 67 TEITH : I 19, 2004/593 29, 1926 75

Part-I and Part-I1 of Form-16 of Booth No. 256, 69, 97,
98,.190 and. 247 the fignre of ballot papers mentioned in
both parts is same.: In para-63 of his cross-cxamination
he has admitted that except petition filed by him before
the Returning Officer for recount of ballot papers he did
not file any written complaint before the Returning Officer
or Observer or Assistant Returning Officers because they
were not ready to- hsten h1s complaints. '

. 1‘7 Sanjay Smgh @ Sanjay Das (PW-Z), Shashi
Ranjan Singh (PW-3), Mukesh Kumar Singh (PW-4),
Chandrika Singh (PW-5), Bhagya Narayan- Sirgh
(PW-6), Nand Lal Singh (PW-7), Amarnath (PW-8),
Ra]endra Singh (PW-9), Mukesh Bhushan: Singh
(PW-10), Amrendra Singh (PW-11), Pappu. Singh
(PW-12), Arbind Kumar Singh (PW-13),'Ram Babu
Singh (PW-14),- Rakésh Kumar Singh:(PW-15), Raj
Narayan Singh (PW-16), Ramanand.Singh (PW-17), Jai
Chandra Singh (PW-18); Harendra Singh (PW-19),
Bhagwat Saran Singh (PW-20), Arbind Singh (PW-21),
Bishwanath Singh (PW-22), Ramesh Chandra Singh
(PW-23), Ajay Singh (PW-24), Capt. Kaushalendra
Singh (PW-25), Ranjan Kumar (PW-26), Sunil Kumar
Singh (PW-27), Pappu Singh (PW-28), Shailendra
Kumar Singh (PW-29), Upendra Bhagat (PW-30), Ajay
Kumar Chaudhary (PW-31), and Sunil Kumar Singh
(PW-32)have in their evidence, have said that they were
counting agents of petitioner in the counting of ballot
papers of election in (estion. Some of them have said
that they were countmg agents of petltloner in the initial
counting, some of them nave said iiuai ley wcw Coudiiing
agents in final counting and some of them have said that
they were in initial as well as in final counting: These
counting agents were at different counting tables for

different assembly constituency segments the details of

which they have given in their evidence. PW 2, 3, 4, 5,
6,7,8,10, 11, 12,13, 15, 16, 17, 18, 19, 20, 21, 22, 23,
24,26, 28 and 32 have grventhe breakups of figures of
votes secured by petitioner in different rounds of final
couniing held on their tables. They have further said that
_ they used to note down the number of votes polledby
peunonerbuta]lofthemhavesmdthattteyhavemt
preserved that paper. Admittedly, no paper has been filed
by petitioner in this case. Rajendra Singh (PW-9) was
also counting agent of petitioner. As per his evidence, he
was at table No. 3 of Majorganj assembly constituency
segmenit but he has not given the breakup of votes secured
by petitioner in different rounds of final counting and
hassaidthathedoesnotrememberthesamebuthas
given total number of votes polled by petitioner in all the
9 rounds held at his table which, according to him, was
6347. Similarly, Ram-Babu Singh (PW-14), who was
counting agent of petitioner in final counting of ballot
- papers at Table No. 3 of Bathnaha assembly constitpency
* scgment has said that total number of votes polled by
- petitioner was 53 16 but only 4216 votes were shown. In

his cross examination he has admitted that he did not
lodge any complaint that at his table less number of votes
were shown for petltmncr Capt. Kaushalendra Singh
(PW-ZS) has Said thal he was ARO of petitioner in the
counting of ‘ballot papers for Belsand ‘Assembly
Constituency segment. He has further said thathe was at
thetableofAsmstantReturmngOﬂ'loerbuthedldnot
seg the Assistant Returning Oﬁicer preparing round wise
result sheets. In cross-exaimnanon 'he has said that he
had taken part in the election cangmgn of penuoner and:
he also advised the petitioner to filé‘election petition’ ‘and
from 1994 to 1998 he was General Secretary’ ‘ot Hihar
Peoples Party. Inpara-S he has said that Ke does fiot know
the wheéreabout of petitioner. Sunil Kumar-Singh
PW-27) has said that he was counting agent of petitioner
at the table of ARO of Sheohar Assembly Cotistituency
segment and figures of votes secured by candidstes round-
wise from different tables used to come to the - table of
ARO but no round-wise result sheet wasprepa:red at the
table of ARO, In cross-examination he has said thiat he
did not lodge any written complaint before the ARO for
non preparation of round-wise result sheets and he also
did not lodge any written complaint before the Returning
Officer regarding this. He has voluntecred that he orally
made complamt to Assistant Returning Officer for non-
preparation of round-wise resulf sheets and when he did -
not listen to’ him he informed the election agent of
petitioner but he did not advisc him to lodge any written
complamt regarding non-preparation of round-wise result
sheets by Assistant Returning Officer. In para-5 he has

i Ak v
said that hc is a mombor of Bikor Pscples Party since

1998 and he had taken part in the election campaign of
petitioner in the election in question” Shailendra Knmar
Singh (PW-29) has said that he was countmg agent of
petitioner in the final counting and he was at the table of

" ARO of Majorganj assembly constituency segment but

ARO was not preparing round-wise result sheet and he
was not making announcement after every round of
counting declaring the number of votes secured by
different candidates. Ajay Kumar Chaudhary (PW-31)
has said that he was counting agent of petitioner in the
initial counting of ballot papers and he was at table
No. 1 of Belsand assembly constituency segment and for
booth No. 71 in the ballot boxes 870 votes were found
which was the figure mentioned in the ballot papers
account prepared by the Presiding Officer of that booth
but in initial countirig 860 votes were shown and similarly
for booth No. 169, in the ballot boxes 485 votes were
found as per the report of Presiding Officer but only 479
votes were shown 'in the initial counting. In para-6of his
cross-examination he has admitted that he did not ask

for ballot paper account prepared by the countirig staff in
Part-II of Form-16 for thie reason that ballot papers

actually found in the ‘bailot boxes of booths tallicd with
the mumber of votes shown to have beenpolied at the
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18 Rakesh Ku;nar Smgh (PW 33) was ‘the
mcharge of election office of petrtroner and he has said
that as incharge of election office his Job, was to look
after the problems of petmone;r concerrung the’ election
and he used to correspond with the electton officers and
also. used to meet the Returmng Ofﬁcer regardmg
problems and Returmng Officer was biased with the
petitioner and he never cared to Irsten the probiems of
petmoner He has ﬁrrther said’ that onthe date of pollmg

‘also he sent written complalm through Fax to Returning .

Officer about the booth capturing’ by the workers of
respondent No. 1 and respondent No. I hlmself but
Returning Officer did not take any.action on his oomplmnt
and he did not cancel the pollirig of: anybooth about which
he. had made complaint ] but on the other hand he orderéd
. re-polling of those booths for Wlncp respondent No.'1
~made complaint. In his, cross—exammamn he has sard
‘that he was not present at those booths abouttb,e wptunng
of which by the workers of respondent No. 1and
respondent. No. 1 hunse]f he had made complamt 1o
Retummg Oﬁicer ) ‘ ‘

19, On beha]f of respondent No. 1 altogether 87

. witnesses have been examined. Anwarul I-Iaque (RW-87)
. is respondent No. 1 himself. In his evidence, be has said
" that he was a contesting candidate in the clection in
question and after election he was decla:ed elected but
petitioner has challenged his election by stating false and
wrong facts in the election petmon He has denied the
duUEdLlUllb Ul ycuuuum I.llduﬁ ll.l IJ.IE- UleLlUJ.l l.’bLILl.Ul.I. I.ll.dl.

. for some booths in initial counting correct number of

. votes fonnd in the ballot boxes was not recorded. and in
: tecording; so, more or less ballot papers than actually
... found. in ballot boxes were stated. He has further stated
 that counting was, made in two stages, initial arid final,
. and in initial counting ballot box or boxes of d booth

- used to come on counting tables in roynd wise and after

. seeing the seals of those boxes by different. coummg agents
..box or-boxes used to be opened and taking ouf the ballot
.., papers from the. ballot boxes, ‘bundies of ballot papers
.-each bundle containing 25 ballot papers, uSed to be
prepared and then those bundles vsed to be sent 10 the
. table.of ARO and from there used 1o be kept in 4 dtum
and in final counnng 40 such bundles used to be sent to
every counting;table in every round and thereafter those
bundles used 1o be opened and ballot papers candxdate—
. :wise used 10, be sorted out and after sortmg out, ballot
.. papers used to l;\eblsept in plgeon holes meant for c:mdrdate
;.and thereaftgr, baliot; papers ‘candidate-wise used o be
= roounteg and bund];es osed to, be prepared each bundie

e contmmng 235:ballot papers and thereafter bundles used

e hgsem 10 thestable o;t‘ ARO I-Ie has said that counting
Wa&hﬁlﬂ p.roperly and has demed that Shri S. I. Tauheed,
the then ADM (Reliefs) who was ARO of Bathnaha was

related to him. He has proved the copy of election pefition ;

received by him, which is marked Ext. A.

20; Md. Satﬂ’udm (RW-I) BljendraKmna:r Yadav
(RW-2), Uday Kumiar- ‘Singh (RW-3); Ganesha Dévi.
(RW-4), Gajadhar Paswan (RW-5), Sunil Kumar Singh:
(RW-6), Md.: Shiamim (RW-7), Md. Mustakh: Ahmad
(RW-8), Md. Musaleuddin (RW-9), Md: Nuruddin
(RW-10), Nanhe Ansati (RW-11); Md. Mastafa (RW-12),
Mahesh Prasad Yadav (RW-13), Sheoji- Singh (RW-14),
Lal Kishore Chaudhary (RW-15), Baleshwar Prasad
Yadav RW-17), Md. Jamil Akhtar (RW-18); Bboli Jha
(RW-20); Md: Ekramul Haque (RW-21), Md. Nasim
(RW-22), Md.-Mokhtar Ajam-(RW-24), Md. ;Anish
(RW-25), Md. . Ali (RW-26), Ram:Kripal Sah RW-31),
Md. Zafir Alam (RW-32), Md. Neyaz Ahmad (RW-33),
Md. Rataullah (RW-34), Kaushal Singh (RW-35),
Md. Obaidullah:(RW-36), Md. Oniullah (RW-37),

‘Md. Abdul Rgjak (RW-38); Md. Maksood Alam

(RW-39), Md. Tanbir (RW-40), Sarfoddin (RW-41) Ran
Vijay: Yadav (RW-42), Mofiz Kban. (RW-43) ‘Md. Hamid
Raza- (RW-44), Ram Ekbal Rai @ Shree Kranti

(RW-45), Md. Anzer A7zhari. (RW—46) Md. Fazilat

Hussain  (RW-48), Md. Jamaluddin (Rw-49),
Md, Mokhtar Alam (RW—SO), Md. Aslam Nomani

(RW-54) and Md. Amzad (RW-58) were counting agents

of respondent No. 1 and Ram Babu Yadav (RW-16),
Md. Kanmmw-ﬂ) Md. Waliullah (RW-ZT), Md. Firoz
Ahmad Khan (RW-28), Mithilesh Kumar~ ‘Singh
(RW-29), Nehal Ahmad (RW-30), Sheikh Wazul (RW-

- 47), Md. Raise (RW-51), ‘Suresh Yadav (RW-52),

Rajendra Prasad (RW-53), Mokhtar Alam (RW-55), and
Dr. Mobinul Haque (RW-56), were counting agents of
Karimuddin, one of the contesting candudates. In their

evidence they have said that they were deputed at different

counting tables. Some of them were ‘deputed in initial

' counting, some in final counting and some in initial as
“well as in “firial counting both. They all have said that

_ counting was held properly and no irregularity, -asalleged,

was committed in the counting. Gopi Paswan {(RW-19),

'mhlsevrdence has said that he was a voter of booth

No. 75and0nthedateofpolhngle on 3-10-99 he had

' -gone to cast his vote but he could not because some

persons forcibly entered the booth and started tearing the

. ballot papers'and breaking ballot boxes -and therefore,
" polling was cancelled and when he was coming out from
" the booth persons ‘who had torn the ballot papers and
" broken the ballot boxes terrorised the voters and they
- were shouting sfogans in favour of petitioner. and re-
* polling was held-at this booth on 5-10-99, when, he cast
“ his vote. Dr. Mahendra Pal (RW-57) in his evidence has
w ﬁsald that in the counting of ballot papers. of election in
" question he'was assigned the duty to assits:the Assistant
- Returning Officet and perhaps he was assigned the duty
“4n the counting of ballot papers-of Sheohar assembly
. ‘gonstitaency segment. He has further said that no
. megulanty at the table of ARQ whom he; was asswtmg

wads. committed in.the, preparation of ﬁnal reeult sheet
and in para-3 of his evidence he-has made it further clear
that by final result sheet he meant that result sheét of
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ballot papers of a particular assembly constituency
segment and not of the entire election and final result
sheet of entire election was prepared under the supervision
of Returning Officer. He has further said that in the
preparation of result sheet in the hall in which he was
assisting the ARQ, first roundwise result sheet nsed to
be prepared by ARO and at the end final resuit of that

- assembly constituency segment used to be prepared and
in preparation of result sheet neither any candidate nor
his counting agents ever raised any objection. In-para-9
he has admitted that in the roundwise result sheet
signatures of contesting candidates or their authorised
agents were not obfained but has said that roundwise
result used to be announced through public address
system.

2% Raghlmaih Prasad Gupta (RW-60), Kamlesh
(RW-61), Surendra Tiwary (RW-62), Deo Narain Sahu
(RW-67), Sanjay Kumar (RW-72), Shanker Prasad
Chaudhary (RW-73) and Satya Prakash Sinha (RW-75),
in their evidence, have said that they were assisgned the
duties to assist the Assistant Returning Officers in the
counting of ballot papers of election in question.

22. RW-60 has said that in the roundwise result
sheets which were used to be prepared at the table of
ARQ same figures used to be noted down which used to
be received from the counting supervisors from different
counting tables. He has denied the suggestion on behalf
of the petitioner that while preparing result sheet more
mmurhher of hallot papers had heen shown than actnal
number of ballot papers counted in initial counting. RW-
61, in his evidence, has described the details of procedure
of initial and final counting and has said that in final

counting at the table of ARO bundles of ballot papers :

which used to come from counting tables used to be
" checked up at random in order to ensure that each bundte

contained 25 ballot papers and in checking he did not

find any discrepancy in the number of ballot papers
" actually counted and figurés of ballot papers and check

memos received from different tables. RW-62 has said
" that it never happened at the table of ARQ that there was
any discrepancy in the number of ballot papers taken out
from the ballot boxes of a particular booth and the number
of ballot papers mentioned in the ballot papers account,
Part-1I of that booth and has further said that at the time
of preparation of roundwise result sheets at the table of
ARO no counting agent or any candidate raised any
objection as to manner of preparation of roundwise result
sheets. RW-67 has said that he worked in initial and final
counting of Ghorasahan Assembly Constituency segment
and has said that at the table of ARO roundwise result
sheets used to be prepared where counting agents of
contesting candidates were present but no counting agent
or any candidate raised any objection on the point of
counting. In para-9 of his cross-examination he has
.admitted that Part-1I of some Form-16 are blank and these

174/ §1)>ew4- 1
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forms are marked Y/582 to Y/800 for identification.
RW-72 has said that'in the counting his duty was to see
that in initial connting. after checking of ballot papers
received from one table at the table of ARO were cleared
then to allow the ballet papers from another table to come
to the table of ARO and in final counting also he was
performing the same duty and- neither any contesting
candidate nor any counting agent of any contesting
candidate or election agent ever raised any objection abouat
the counting. RW-73 has said that he used to check the

number of ballot papers in bundles which used to come

to the table of ARO in initial as well as in final counting.
In cross-examination he has admitted that Part-II of some
Form-16 marked Y/1494 to Y/1713 for identification are
blank. RW-75 has said that he had assisted the ARO in
the counting of ballot papers and no irregularity was
committed in preparation of roundwise result sheets. He
has further said that the allegation that while preparing
result sheets, respondent No. 1-was shown to have secured
mare votes than actually secared by him and petitioner
was shown to have secutred less votes than actnally secured
by him is not.correct. Hlscross-exaunnauon has been
declined. .

23. Id Mohammad (RW-70) has said that he was

not assigned any duty in thé election in question. Atma
Ram Singh (RW-63), Md. Nurui Hassan (RW-76), Md.
Asif Ali (RW-77), Ashish Kumar Dutta (RW-78), M. N.
Jha (RW-79), Mabi Hussain Ansari (RW-80), Manzoor
Alam (RW-S 1), Prabhu Nath Prasad (RW~82) Shashank

[ o3 VPG NN MR
Shekhar Suiait (RW-83), Alndul Jabbai Ausars (RW-84)

and S. Farhat Hussain (RW-85) were assigned the duties
of counting supervisors in the counting of ballot papers
of election in question. RW-63 has said that he was
counting supervisor in the initial as well as in the final
counting of Bathnaha assembly constituency segment and
at his table counting was held correctly and no irregularity
was commifted. He has further said that in the final
counting actual number of ballot papers nsed to be noted
down and it is not a fact that more or less number of
votes secured by the candidate used to be noted down
than the actual number of votes secured and he has also
denied the allegation that at his table more votes were
shown for respondent No. 1 and less votes for petitioner
than actually secured by them RW-76 has said that he
was counting supervisor in initial counting of ballot
papers of Ghorasahan assembly constituency segment and
he used to note down the number of ballot papers actually

‘found in ballot boxes in Part-II of Form-16. In cross

examination he has admitted that Part-II of some Forms
marked Y/580 to Y/800 is blank. He has further said
that in some other forms marked Y/650, Y/655, Y/681,

© Y/692 and Y/706 in Colamn No. 1 number of ballot
. papers is mentioned but withowt date and in some other

forms marked Y/661, Y/662, Y/664, Y/667, Y/658,
Y/717 although in Column No. 1 total aumber of ballot

paperswmenhonedbutthatlsmthomanymgmture
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and similar is the case with form which has been marked
as Y/730. RW-77 has said that he was counting
supervisors in the final counting of ballot papers of
Ghorasahan assembly constitusncy scgment and after
every round of counting he at his table used to prepare
check slips showing the number of votes secured by each
candidate. He has denied suggestion on behalf of
petitioner that after preparing check slips he did not hand
“over the same to the ARO and carried the same to his
house. RW-78 was counting supervisor in the final

counting of ballot papers of Bathnaha assembly -

constituency segment and he has said that counting was
held propesly. RW-79 was counting supetvisos in the final
counting of Majorganj assembly constituency segment
and has said that afier sorting out ballot papers candidate-
wise number of ballot papers used fo be filled up in a
form. Similar is the evidence of RW-81. RW-80 was
counting supetvisor ir initial counting of ballot papers
of Majorganj assembly constituency segment and he has
said that after initial counting at his table, the total
number of ballot papers found in the ballot boxes used to
be written on a form and thereafter the form used to be
handed over to ARO. He has admitted that Part-IT of some
of forms out of forms marked Y/1494 to Y/1713 for
identification is blank and in some forms only in Column
No. 1 number of ballot paper is mentioned but that too
without signature and date. About some other forms
marked Y/1677 to Y/1708 he has said that signatures in
Part-i and Part-IT is of the same Presiding Oificer.
RW-82 was courting supervisor and has said that in the
final counting vallot papers round-wise used to be sorted
out and total number of votes secured by candidates used
o be noted down in a form. He has proved some forms
filled up by him in his signature which are marked Ext.
G to G/7. RW-83 was counting supervisor in initial
counting of Sheohar assembly constifuency segment and
has said that while Part-II of some forms 15 blank but at
the same time has proved entrigs in Part-Il of Form-16
in his pen and signature and these forms are marked Ext.

H to H/3. Similarly RW-84 has admitted that Part-II of
some -forms marked Y/1070 to 1279 is blank but has
proved the entries in Part-II in his pen and signature
which is marked Ext. /4 to /17, RW-85 was counting
supervisor in initial as well as in final counting of Belsand
assembly constituency segment and has said that after

sorting out ballot papers candidate-wise the number of -

ballot papers used to be noted down in a format and he
has proved some formates in his pen and signature which

" are marked Ext. G/8 to G/15.

24. Ram Nandan Prasad (RW-69) was the
Returning Officer of the Election in question. In his
evidence, he has said that he was appointed as Returning
Officer of the Election in question by the Election
Commission of India and counting of ballot papers of
election in question was held properly in two phases,

initial coynting and final counting. He has denied the
allegation that in the counting more or less ballot papers
were shown to have been counted that the number of batlot
papers mentioned by the Presiding Officers in the
statements of their concerning beoths and the allegation
that more or less ballot papers were shown to have been
counted than the actual number of ballot papers found in
the ballot boxes is not correct. He has also denied that
allegation of petitioner that in the preparation of final
result sheets petitioner was shown to have secured less
votes than the actual number of votes secured by him
and respondent No. 1 was shown to have secured more
votes than the actual number of votes secured by him. He
has said that he had prepared order sheets concerning
the counting of ballot papers of election in question. He
has proved fourteen leaves of order sheets (Ext. B) which
were prepared under his dictation. He has admitted that
he had received instructions from Election Commission
of India that on the result sheets prepared after every
round of counting signatures of Election Observer and
all contesting candidates or their counting agents or their
election agents had to be obtained and had sent copy of
this instruction to all contesting candidates through
special messengers and got receipts from them and this .

fact has been mentioned in his order sheets. According

to him, whatever instructions he used to receive from
Election Commission of India in respect of counting of
ballot papers he used to send copies of those instructions
to Eiection Observer and ARO used 10 announce the resnit
after preparation of result sheets after every round and
also announcement used to be made that contesting
candidates or their counting agents or ¢lection agents
should put their signatures on the result sheets. He has
further said that during the process of counting any
contesting candidaie or his election agent or his counting
agent never raised any objection of any type and final
result of election was announced after taking permission
from Election Commission of India and in consultation
with the Election Observer because margin of votes
secured by respondent No. 1 and petitioner was less than
one per cent of total valid votes polled.and difference of
votes secured by respondent No. 1 and petitioner was
2500. He has been subjccted to cross examination on the
point of his joining service and remaining at different,
places and about his promotion but he has denied the

.suggestion on behalf of petitioner that because he was

selected for LA.S. in the regime of Rashtriya Janta Dal,

therefore, he is loyal to this party and for this reason,

after announcement of holding election he was brought
back to Sitamarhi for becoming Returning Officer of
election in question. He has admitted that in the year,
1998 also there was election of Sheohar parliamentary
Constituency and at that time he was posted as District
Magistrate of Sitamarhi and was Returning Officer of
that election and at that time petitioner who was candidate
of his own party had won election but he does not
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remember whether petitioner's party had any alliance with
Rashiriya Janta Dal at that time. About declaring some
booths as sensitive, he has said that much prior fo
notification of election process for declaring some booths
sensitive starts and from Election Commission of India
he had received information about sensitive booths and
he has admitted that Returning Officer has got power to
declare a booth sensitive but only after considering the
matter with BDO, Police Officers including the Dy. S.P.,
SDO, ADM etc. and the Election Observer is being
informed about the sensitive booths and reason for
declaring a booth sensitive and matter is also discussed
with the Divisional Commissioner and list of sensitive
booths goes to SDO, BDO, CO, Local Police Officers
and Magistrates. and other persons engaged in the
maintenance of law and order duties but such list is not
published and copy of list of sensitive booths is sent to
Election Observer and Chief Electroral Officer, Bihar.
He has denied the snggestion that at the booths where
petitioner had majority of voters he deployed para military
forces and left some booths without deployment of any
force so that respondent No. 1 can take advantage of that
situation. About repolling he has admitted that at some
polling station there was repolling and about the reason
for repolling he has said that the main document for
consideration- is the réport of Presiding Officer of
concermed booths and besides this, if Election Observer,
Patrolling Magistrates, SPO, Dy SP who visit the boeth
or even the Returning Utlicer finds any irregularity in
the polling the -order of repolting is passed and for
repolling at any booth report of Presiding Officer is not
only conclusive but the report is very important document
and for repolling approval of Election Commission of

India is necessary because list of repolling is sent to -

Election Commission of India for its approval and only
after approval is received repolling is held. He has denied
the suggestion that none of the Presiding Officers of those
booths for which he recommended repolling had made
any complaint about any irregularity in the polling and
therefore, he destroyed the diaries of those Presiding
Officers for writing in his order that Presiding Officers

of those booths had made complaints about the

irregularity in the polling. He has denied that he wrongly

recommended repolling at some booths in spite of the

fact that polling at those booths was proper and no
irregularity was committed but because majority of voters
had supported the petitioner. About the procedure of
counting he has said that at the counting tables counting
- supervisors and staff after showing the seals of ballot
boxes to counting agents of contesting candidates used
to open the ballot boxes and thereafter ballot papers used
to bé counted and then the counting supervisors used to
mention the total number of ballot papers found in the
baliot boxes in Part<H of Form-16 and thereafter the
counting supervisors used to send the Form-16 to the
table of ARO after putting their initials in Part-I and

normally the ballot papers account form does not come
to the Returning Officer but in case of any dispute, the
Returning Officer can see the ballot papers account forms
and he had no occassion to see the ballot papers account
form of all the booths of election in question. According
to him, ARO used to inform verbatly about the difference
in the ballot papers mentioned in the report of Presiding
Officer of a booth and actually found in ballot boxes of
that booth and he used to. give his decision verbally on

" the -aforesaid point. In-para-45 of his evidence he has

said that only ballot papers which were actually found in
the baliot boxes were counted and sometime, by mistake
the presiding Officer may write some other figures than
the number of votes polled which may give rise to the
difference inthe number of baliot papers reported by him
and number of ballot papers found in the ballot boxes.
About Annexure-4 of Election Petition Which is letter
No. 470/99 (INST)/JS dated 1-10-99 of Election
Commission of India and.letter No. 1960/CEQ, Patna,
dated 4-10-29 whichis Annexure-5, of Election Petition,
he has said that he had received these letters and has
said that dircction of Election Commission of India in
para-2 of Annexure-4 was carried in the manner that at
the time of preparation of final result sheet in Form-20

the concerned AROs used to go through part-II of

Form-16 and check memos of their counting tables and
therefore, he did not think necessary to again go through
the same at the time of preparing final result shoet which
was prepared on the basis of final result sheets prepared
by concerned AROs ronnd-wise in Form-20. He has
further said that he used to vigit the counting halls
frequently and used to go to the tables of AROs to
supervise their work and every ARO used to send round-
wise result sheets direct throngh FAX to Election
Commission of India. In para 55 and 63 he has said that
in round-wise result sheets, marked Exts. 2 to 2/16, there
is no signature of any contesting candidate or election
observer and when he received round-wise result sheets
from ARQ without signature of any contesting candidate
or his counting agent he inquired from AROs and in turn
they replied that when they asked the contesting
candidates fo put their signatures or their counting agents
they said that they would do it at the end of counting and
Election Observers nised to sec round- wise result sheets
prepared after every round of counting but they did not
put their signatures and ARG did not ask them for the
reason for not putting their signatures because Observers

-were quite senior officers. In Para-56 in his evidence he

has admitted that:Part-I! of some Forms No. 16 marked
Y/58t0 ¥/322, Y/323 to Y/533 , Y/580 to Y/800 is blank
but on the other hand he has said that Para-It of some
Forms No. 16, marked Y/806 to Y/1069 is filled up. About
some other Form No. 16, marked Y/1070 to Y/1279 and
Y/1280 to Y/1493 for identification he has said that
Part-I1 of most of the Forms No. 16 is blank but in some
forms the number of baliot papers in Para-11 is mentioned
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but there is no signature of any authority. In Para-74 he
has admitted that in summary result sheets of Majorganj
and Ghorasahan assembly constituency segments {(marked
Y/1714 and Y/36 respectively, for identification) there
is no signature of any authority. He has denied the
suggestion on behalf of the petitioner that in counting
several irregularities were committed and he had no
control over his subordinate officers and all irregularities
committed in the counting were within his knowledge
but deliberately he did not take note of that and that he

did not fulfil his statutory duties as Returning Officer -

and he allowed his subordinates to avoid the mandates
of Conduct of Election Rules and instruction of Election
Commission of India and in order to conceal the aforsaid
irregularities he did not supply certified copies of Form-
20 of two assembly constitnency segments despite
application being filed by Mani Bhushan, a worker of
petitioner and he destroyed the diaries of some Presiding
Officers because he without any cogent reason had
recommended for re-polling at those booths. ‘He has
further denied that it is not a fact that round-wise result
sheets of Bathnaha and Majorganj assembly constitnency
segments sent to this Court were manufactured by him
and concerned AROs and original result sheets-of
aforesaid segments were destroyed. He has also denied
suggestion on behalf of the petitioner that the petitioner,
in fact, had won the election but he was declared defeated
by commjtting irregularities in the counting and he got
resppndent No. 1 declared clected. Hie has volunteered:
that he was Returning Officer of Sitamarhi parliamentary
Constituéncy in which candidates of ruling party was
defeated. '

25. R.D. Kharosikar (RW-86) was one of the three
Election Observers of election in question. In para-2 of
his evidence he has said that in the year 1999 he was
posted as Director in Tribal Research Training Institute
at Pune and he was appointed as Election observer by
Election Commission of India of the election in question
and in the counting of ballot papers also he performed
the duties of Election Observer and besides him, there
. were two more Observers namely, Mr. Basudevan and
Mr. Dinesh Kumar. in Para-2 of his evidence he has said
that during the counting he did not receive oral or written
complaint from anybody about any irregularity committed
inthe counting and any allegation to the effect that during
the counting complaint about irregularities in counting
was made to him but he did not take any action on the

" complaint is not truc and after completion of election he

sent this report (Ext. E). About his signature on round-
wise result sheets he has said that he does not remember
whether after every round final counting his signature
on the round-wise result sheets was obtained or not but
' he had seen some round? wise result sheets. About final
result sheet he has said that he had opportunity o see
* final result sheet but he does not remember that when

final result sheet was produced before him at that time
supporting materials on the basis of which final result
sheet was prepared were produced before him or not. He
has denied suggestion on behalf of the petitioner that at
the time of production of final result sheet before him no

supporting material on the basis of which final result
sheet was prepared was produced before him. He has
further said that during the counting he was giving rounds
in the counting halls and during initial counting he never
noticed that number of ballot papers shown in part-11
were proportionately high or low than the number of
ballot papers shown in part-I of Form-16.

26. The election petitioner in his petition has
Jevelled the allegation of irregularities committed in
initial counting of batlot papers. According to him, the
number of ballot papers used in polling as shown by
Presiding Officers of a namber of booths differs from the
mmber of ballot papers shown in Part-II of Form-16
which is meant for nnmber ofballot papers actually fonnd
in ballot box or boxes of concerned booth. According to
him, in initial counting instruction of Election
Commission of India were flagrantly violated and AROs
did not even bothier to take care of the fact that according
to Part-1 how much votes were polled at a particular booth
and how much votes for that booth were counted and
this resulted in gross illegalities and for many booths
there was huge differences in actual votes polled at those
booths as shown in part-l of Form-16 and votes counted
at the time of initial counting as shown. in Part-II of Form-
16. He has cited the difference of a number of ballot papers
as shown in Part-I and Part-II of Form-16 for Booth Nos.
2, 256, 139 of Dhaka Assembly Constituency scgment.
About Booth Nos. 209, 255 and 157 he has said that the
number of votes counted at the time of initial counting
differed from the number of votes as shown in Part-1 of
Form-16 for thesc booths but has not mentioned about
any entry in Part-If of Form-16 of these booths, as he has
mentioned in respect of Booth Nos. 2, 256 and 239,
therefore, it is not clear that how he came to know the
figures of votes actually counted in injtial counting for
such booths. He has further said that in counting of votes
of Booth Nos. 7, 20, 52, 57, 62, 88, 101, 120, 127 and
154 of Dhaka Assembly Constituency segment a total
number of 1435 votes were arranged in favour of
respondent No. 1 from the said booth and there is much
difference between the number of votes polled at these
booths and number of votes counted for these booths. He
has nt given the details of figures for these booths and it
is not clear that how he has said that in initial counting
1435 votes were arranged in favour of respondent No. 1.

* He has further said that his worker Shri Mani Bimshan

filed requisition on 11-10-99 to obtain certified copies of
Form-16 of aforesaid booths but the copies were not
supplied. Similarly, he has mentioned the difference in
the figures of ballot papers as mentioned in Part-I and
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Part-1i of some other booths of other assembly
constituency segments and has also given figures as
mentioned in Part-I of Form-16 for some other booths
without mentioning the figures entered in Part-1I of Form-
16 of those booths but has given the figures of votes in
actual counting for these booths. In Para-59 he has said
that there was no tally in the figures mentioned in Part-1
and Part-IT of Form-16 and at some booths mumber of
votes counted was less than the number of votes polled

or the number of votes counted was excess than the

number of votes polied and inspite of the demand of
certifted copies of Para-Il of Form-16 of Bathnaha
Assembly Constituency segment the same were not
supplied and reason for non-supply was that record of
initial counting of this segment was not properly
maintained and because of these irregularities commitied
more than 50,000 votes have been illegally counted in
favour of respondent No. 1.

27. Shri §.B.K. Mangalam, learned counsel
appearing on behalf of the petitioner, during his argument
has submitted that the ballat papers account in Form-16
of Booth Nos. 70, 78, 111, 134, 158 and 89 of Ghorasahan
Assembly Constituency segment which are marked Exts.
7 tc 7/5 show that according to the report of Presiding
Cfficers of these booths, the number of votes polled were
200, 480,460, 600, 639 for Booth Nos. 70, 78, 111, 134
and 158 respectively of Ghorasahan Assembly
Constituency segment but then Exts, 3/4, 3/5, 3/7, 3/9
and 3/11 which are compilation of number of hallot naners
found in ballot boxes of different booths show that in
Initial counting votes for these booths were counted as
309, 619, 467, 590 and 338 respectively. He has further

argued that for booth No. 59 of this segment Ext. 3/4 -

shows that 449 votes were polled in initial counting but
Part-I of Form-16 of this booth which is marked Y/638
for identification is blank. Further argument advanced
on behalf of the petitioner is that RW-56 in his cross
eéxamination has admitted that a number of Part-I¥ of
Form-16 which are marked Ext. Y/9 to Y/15 are blank.
It is true that this witness has admitted that Part-I of
some Forms No. 16 are blank but at the same time in
Para-10 of his evidence he has said that all Forms No. 16
which crossed from his eye sight were found comletely
filled up and figures mentioned in Part-I and Part-I of
those forms were the same and during the counting
because he used to go other conniing tables also, therefore,
it is just possible that some Forms Part-II of which is
blank might have missed from his eye sight. According
to Mr. Mangalam, by not filling up Part-11 of a number
of Forms No. 16 which are marked for identification in
‘Y” seties and in some Forms in Part-H by showing less
or more number of ballot papers found in ballot boxes
than reported by Presiding Officers of those booths in
Part-1 irregularities in initial counting have been
committed, It is true that Part-I of some of the Form
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No. 16 are blank. When during examination of witnesses
on behalf of respondent No. 1 some witnesses denied
about the genuineness of Froms No. 16 Part-H of which
were not filled up after those were shown to them this
Court directed the District i ﬁ"Sitamarhi for
making search of any such form or clié@ Iemo or other
documents which might have been Teft in his office and
were not sent to this Court. The District Magistrate sent
his reply by letter which is marked Court Ext, 1 which
was brought by Bipin Bihari (Court witness No. 1), Sub
Election Officer, Sitamarhi. In his evidence he has said
that on receipt of direction of this Court to reply whether
certain documents such as Formm-16, check memo
prepared by counting supervisors and ballot papers
account form prepared by counting supervisor and counter
signed by Assistant Returning Officers are still in his
custody and if so then to setid those left over documents
to this Court, the District Magistrate constituted a meeting
of six officers including himself for making search of
any left over documents and he was one of the member
of that committee and after formation of committee,
search for docurnents demanded by this Court was made
out but no such document was found in the strong and
office of the election department and strong room of the
Treasury of Sitamarhi. He has further said that some other
documents which were found have been brought by him
in Court. it cross examination he repliod that some sealed
trunks cosiaining the unused ballot papers were eatlier
sent to this Court but abeut contents of those sealed trunks
he denied amy knowledge and further gaid that he does
not know that the sealed trunks which are in custody of
this Court may contain ballst papers account or check
memas. On this evidence and on the evidence of some
witnessess who doubted the genuineness of ballot papers
account Part-If which was blank a prayer. on behalf of
respondent No. 1 was made for searching documents in
sealed trunks which was rejected. Now the position
remains that some Part-11 of Forms No. 16 are blank 2nd
as stated above, learned counsel of petiticner has pojitted
out disciepancy in the number of batlot papers menéioned
in booth wise compiled statement of ballot papers found
in ballot boxes and number of votes polled at these booths
as shown by Presiding Officers in Part-I but then in entire
election petition petitioner has not mentioned anything
about any Form-16 of which Part-I was blank. It is not
the case of petitioner that in initial counting some ballat
papers found in ballot boxes of different booths were kept

-out of the ambit of counting or some more ballot papers

were added in the ballot papers found in ballot boxes.
From the perusal of Exts. 7 to 7/5 it appears that Ext. 7/
5 is Form-16 of Booth No. 39 of Ghorasahan Assembly
Constituency segment and right from Column No. 1
showing the receipt of ballot papers for this booth, to
Column No. 5 which are meant for showing the number
aof ballot papers used, the mmmber of ballot papers unused
and ballot papers foond in ballot boxes are all blank.
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Ext. 7/1 is Form-16 of Booth No. 78 of Ghorasahan
Assembly Constituency segment and Column No. 1 of
Part-1 of this Form shows that 1010 votes were received
for this booth and Column No. ITI shows that about 80
battot papers were used and Colurmm No. VI which is
meant for number of ballot papers to be found in ballot
boxes of this booth shows that 1010 ballot papers were to
be found which is against the figures mentioned against
Column Nos. ] and III meant for number of ballot papers
ased in ballot boxes which is written as 480. Ext. 7 is

Form-16 of Booth No. 70 of Ghorasahan Assembly:

Constituency segment and it shows that in Column No. I
of Pari-1 of this Form-16 shows that 510 ballot papers
were received for this booth and Column No, ITI shows
that only 200 ballot papers were used but Cohumn No. V
which is meant for number of ballot papers to be found
in ballot boxes is blank. These circumstances show that
Part-I of some Forms No. 16 were not properly filled wp
by Presiding Officers of some booths. In such
circumstance, if figures of ballot papers mentioned in
Part-II of Form-16 differed from the figures mentioned
in Part-1 of such forms it can not be said that any
irregularity was committed. About those Forms Part-1I
of which is blank as it has been stated above that the
petitioner has not made any statement in his entire
clection petition that Part-TI of such Form-16 was left
blank but now he has made out a case of irregularities on
this point also, Learned counsel of petitioner has argued
that non-filling of Part-I] of Form-16 is violative of
statutory provisions which have got force of law and it
ainouiils iricgalarity in the counting. It I8 not that all
part-11 of Form- 1 6 used in election in question were blank.
When petitioner himself appeared as a witness, he was
shown some Forms No. 16 and after perusing those forms
he admitted that number of ballot papers shown in Part-
| and Part-11 of those forms tally with each other. These
forms = e marked as Ext. C to C/5. It is true that in some
forms which sare marked in Ext. 7 series on behalf of
petitioner during the conrse of argument the number of
ballot papers shown in Part-]1 differs from the nuimber of
ballot papers shown for those booths in compilted
statement of initial counting but then question arises how
this error affected the final counting. If number of ballot
papers shown in initial counting differs from the number
of ballot papers actually found in ballot boxes and infinal
counting total number of votes counted is as pet the figure
shown in initial counting only then a doubt about the
genuincness of final counting can be raised becanse that
. will clearly show that number of votes actually found in
ballot boxes were not shown to have been connted in final
counting and the number of ballot papers shown in the
chart of initial counting was the basis of final counting.
Present case is not a case of that type. The petitioner in
paras 27, 28 and 29 has admitted that in initial counfing
of votes in Ghorasahan, Dhaka and Shechar assembly
constituency segment 1,09,484, 1,36,514 and 1,15,762

votes respectively were shown to have been counted but
in final result sheets it is shown that for these segments
as 1,09,772, 1,36,684 and 1,15,848 votes respectively
were counted. It is true that Ext. 3 to 3/16 proved by
Navin Chandra Jha (RW-59), ARO whicl are
consolidated sheets showing the number of ballot papers
found in different booths of this scgment shows that
altogether 1,09,484 votes were shown to have been
counted in initial counting. Ext. 2 to 2/7 proved by same
RW-59 are the round wise result sheets of this scgment

_ prepared during the final counting show that in final
' cmmﬁngnmnberoftotalvotescountedindudingthsvalid

and rejected votes was 1,09,772. Ext. 3/17 to 3/37 proved
by Daya Nandan Prasad (RW-64). ARO are the
consolidated sheets showing the number of ballot papers
found in ballot boxes of different booths of Dhaka
assembly constituency segment and Ext. 3/37 in two

sheets is sumnmary result sheets shows that for Dhaka
assembly constituency segment total 1,63,514 ballot
papers were counted in initial counting. Ext. 2/8 102/17
proved by same RW-64 are round wise result sheets of
Dhaka assembly constituency segment and Ext. 2/10 is
consolidated list of final counting for Dhaka Assembly
Constituency segment and Ext. 2/18 is consolidated list
of ballot papers counted in intitial counting in different
rounds of this segment which shows that for this segment
in final counting 1,36,684 ballot papers including the
valid and rejected ballot papers were counted. Ext. 5N
in different sheets is the consolidated statements of ballot
papers shown to have been counted in initial counting
for differnat hooths of Belsand assembly conctitnency
segment and from this shect it appears that 1,05,520 ballot
papers were shown to have been counted for this segment
but from Exts. 2/37 to 2/44 which are round wise result
sheets and Ext. 2/45 which is summary resolt sheets of
round wise result sheet of this scgment shows that
altogether 1,04,526 votes were shown to have been

_ counted in final counting. The order sheet (Ext. B) of

R.O. shows that 1000 ballot papers of table No. 8 in 8th
round of final connting of this segment were not counted
because of objection raised by petitioner. Therefore there
is no discrepancy in the number of ballot papers counted
in initial counting and final counting for this scgment.
Fxt. 5 is the consolidated chart in different sheets showing
the number of ballot papers counted in initial.counting

for different booths of Sheohar assembly constituency

segment. This chart is marked Ext. 5 and it shows that
altogether 1,15,762 ballot papers were shown to have
been counted in initial counting for this assembly
constituency segment. Exts. 2/19to 2/27 are round-wise
result sheets and Ext. 2/28 is the summary result sheet of
all rounds of this segment showing that in final counting
1,15,848 ballot papers inclading valid and rejected ballot
papers were counted. Ext. E is the consolidated chart in
differont sheets showing the number of ballot papers
counted in initial counting for different booths of
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Bathnaha assembly constituency segment and as per this
chart altogether 1,38,255 ballot papers was shown to have
been counted in initial counting. Ext. D to D/9 are round-
wise result sheets and Ext. D/10 is summary of round-
wise result sheets showing that in final counting also the
same number i.e. 1,38,255 ballot papers inchading valid
and rejected were counted. So for this assembly
constituency segment there is no difference in the nomber
of votes shown to have been counted in initial counting
and number of votes shown to have been counted in final
" connting. For Majorganj assembly constituency segment
the consolidated statement of votes shown to have been
counted in injtial counting is not on record. From all
these facts it is established that figures of ballot papers
shown to have been counted in initial counting for Dhaka,
Ghorasahan, Shechar and Belsand asssembly
constituency segments have not been shown as rumber
of total ballot papers counted for these segments in final
counting. As stated above, it is not the case of petitoner
that some baliot papers actvally found in baliot boxes
were kept aside and were not connted in final counting
or some more ballot papers other than ballot papers found
inballot boxes were added in final counting. If, according
to the petitioner, there was error in recording the number
of ballot papers actually found in ballot boxes and
showing in the charts ininitial counting but then if those
figares are not the basis of final counting 1 do not find
that the error in recording the number of ballot papers
committed while showing it in charts of initial counting
of some segments has in any way affected the final
‘counting. Under these circumstances, the possibility that
actual number of ballot papers found in ballot boxes were
counted in final counting can pot be ruled out. On the

basis of error in recording the number of ballot papers in .

the charts of initial counting, the petitioner has to show
that now this error was, in fact used in final counting.
Merely showing that there was error in the figures
recorded in the charts of initial counting of some assembly
constitnency segmenis it can not be said that such error
affected the final counting, in view of the fact that those
figures were mot shown to have been used in the final
counting. The petitioner, no doubt, in para 14, 16 and 18
of his evidence has said that more or less number of bailot
" papers were shown to bave been polled in the initial
" counting than the number of votes actually polled at some
hooths. In para-17 he has said that such irregularities
were committed in respect of some booths of Belsand
Assembly Constituency segment at the titae of initial
counting. As stated above, there is no difference between
the fignres shown to have been recorded in initial
" counting and in final counting of Belsand Assembly
Constituency segment. In para 46 of his evidence a
question was put to him on behalf of respondent No. 1
that did he file any written complaint during the course
of initial counting before the Returning Officer or
‘Assistant Returning Officer alleging therein the

irregnlagitics comnmitted in initial stage of counting to
which he replied that he sent complaint to Chief Electoral.
Officer, Election Commission of India, New Delhi, on
7-13-99 in which he stated about the partisan attitude of
Election Observers and Returning Officer towards
respondent No. 1 and not taking any action on his
complaint. In para-50 of his evidence he has clearly stated
that his counting agents cn the table of AROs did not
lodge any written complaint during the course of initial
counting of ballot papers becanse no major irregularity
was committed during the initial counting of ballot papers
and major irregulatity was committed: during the
preparation of final result sheet. This eompletely
demolishes his case that irregularities were committed
in initial counting of baliot papers of election in question.
Some discrepancy in mentioning some figures shown by
the Presiding Officer in Part-I of Form-16 and number
of ballot papers shown for those booths in charit prepared
during initial counting and omission of filling up of Part-
11 of some Form-16 will nat be the ground for holding
that it has materially affected the result of the election in
question particularly when no compiaint by petitioner in
this regard was made before amy authority engaged in
the connting and own adimnission of petitioner in his
evidence is that no major irregilarity was committed in -
initial counting was committed and major irregniarity
was committed during the preparation of final result

sheets.

28. About final counting the case of petitioner as
made out in para-91 of election petition is that counting
agents of election petitioner were throughout present at
the counting tables and they were meticulously watching
the process of counting and they were taking notes of
votes received by the petitioner at the conclusion of each

‘round of counting at all the counting tables and the

petitioner or his election agent or his counting agents
sitting at the Assistant Refurning Officer tables were being
informed by the counting agents of each tabls regarding
votes received by petitioner on each table in every round
and the petitioner was also meticulously watching the
counting process after moving thoroughly on each and
every counting table of Parliamentary Constituency.
Thereafter in different paragraphs from 92 to 103 the
petitioner in his petition has given the figures of votes
secured by him on diffeyent counting tables in different
rounds of counting as per information received by him

.from his counting agents present at those counting tables.

The counting agents of petitioner who participated in final
counting, when produced as witnesses on behalf of the
petitioner, have i their evidence stated that final counting
was held propesly. In the election petition ths irregularities
said to have been committed in final counting besides
noting down Iess number of votes than actually secured
by petitioner include the difference between the mumber
of ballot papers counted in initial counting and the number
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of ballot papers counted in  final counting which has
already been discussed in the foregoing paragraphs of this
judgment. Now during the trial petitioner has made out a
complete new case by stating in his evidence that final
result sheet (Ext. 8) was first prepared by Returning Officer
and thereafter on the basis of this final result sheet
roundwise result sheets were prepared by Assistant
Returning Officers at the dictate of the Returning Officer.
This is altogether a new case which has not been pleaded
in the election petition of petitioner and is against
pleadings in para 82 of petition that on the basis of
manufactured and doctored roundwise resuit sheets
prepared by AROs at the dictates of R.O. final result sheet
was prepared.

29, Navin Chandra Jha (RW-59), Daya Nandan
Prasad (RW-64), Balram Singh (RW-65), Awadhesh
Pandey (RW-66), Stipati Sahay (RW-71) and Raj Bailav
Singh (RW-74) were assigned the duties of AROs in the
counting of ballot papers of clection in question. Out of
these withesses, Balram Singh (RW-65) and Awadhesh
Pandey (RW-66) both were the Assistant Returning
Officers of Sheohar Assembly Constituency segment and
remaining are AROs of other Assembly Constituency
segments. RW-59, RW-64, RW-65, RW-68, RW-71 and
RW-74 have said that after every round of counting round-"
wise result sheets used to be prepared. Awadhesh Pandey
{RW-66) who was ARO of Sheohar Assembly

Constituency segment has said that besides him, Shri~

Ralram Singh (RTE.65) whn was seniar him was alsa
Assistant Retur:ing Officer of this segment who used to
1ake decision on the doubtful ballot papers. He has denied
the allegation that in final counting more number of ballot
papers shown to have been counted than the number of
ballot papers taken out from the ballot boxes in initiak
counting. Navin Chandra JTha (RW-59) has proved round-
wise res:t sheets of Ghorasahan Assembly Constituency
segment prepared by him under his signature which are
marked Exts. 2 to 2/7. He has also proved the chart in 17
sheets showing the mxmber of ballot papers found in bailot

~ boxes of different booths of this segment, marked Exts. 3
t0 3/16. Daya Nandan Prasad (RW-64) had proved round-
wise result sheets of Dhaka Assembly Constituency
segment which are marked Exts. 2/8 1o 2/17. He has also
proved chart in 20 sheets showing the number of ballot
papers counted in initial counting as per their recovery
from ballot boxes of different booths of Dhaka Assembly

~ Constituency which are marked Ext. 3/17 to 3/36. It
appears that inadvertently he has said that this chart is of
final counting whereas the fact is that this chart is of initial
counting. Summary result of initial counting of Dhaka
Assembly Constituency segment proved by him is marked

.~ Ext.3/36. He has further ad;nittedthat in some roundwise
result sheets marked Exts. 2/8 to 2/17 at some places there

are some overwritings but has added that these over.
writings have been made in order to correct the mistakesr

He has admitted that he has not put his initials on over
writings as there was no cuiting. He has admitted that in
Exts. 3/17 and 3/18 which are result sheets of round Nos.
1 and 2, some over-writings bear his signatures. From
perusal of round-wise result sheets which are marked Exts.
2/8 to 2/18 1 find that in summary result sheet which is
marked Ext. 2/18 there are over-writings at three places
in column Nos. 3, 4, 5, 6 and 7 but then these are notin
respect of votes secured by petitioner or respondent No. 1
and besides this, the aforesaid columns are showing the

" mumber of votes secured by candidates, total valid votes

andl humber of rejected ballot papers, in different rounds
and after every column total is there and there is no over-
writing in. the total number and therefore, these over-
writings do not produce any effect. Similarly, in Exts. 2/
9, 2/12, 2/17 therp is no cutting or over-writing so far
mumber of votes of petitioner and respondent No. 1 is
concerned. No doubt in Ext. 2/11 there is over-writing in
respect of votes of respondent No. 1 for table Nos. 4 and 9
which is result of 4th round of final counting but then
total of figures of votes shows that it was initially written
9343 which has been made 9345. In Ext. 2/13 which is
round-wise result sheet of 6th round of counting there is
over-writing on the total number of votes secured by
respondent No. 1 at all tables but then there is no over-
writing or cutting in respect of votes secured table-wise
and it appears that only totalling has been corrected but
on the contrary in respect of votes secured by petitioner
for table No. 8 there is over-writing by which figure 545
has heen made 547 The position itself shows that there is
correction at some places in respect of votes secured by
respondent No. 1, but then sach correction is also made
in respect of petitioner and by this correction his votes
were increased. He has icnied the suggestion of petitioner
that over-writings <ud cuttings have been made in
preparation of result sheets in order to see that respondent
No. 1 is declared elected in the election in question. Balrant:

" Singh (RW-65) hias also proved rpundwise result sheets,

marked Exts. 2/19 to 2/27 and also summary result sheet

(Ext, 2/28) showing the numer of votes secured by .

candidates in all rounds of counting of Shechar Assermbly
Constituency segment of which he was ARO. In para-28
of this evidence he has admitted that in round-wise result
sheets and summary result sheet which are marked Exts.
2/19 to 2/28 at some places there are cuttings and over-
writings without any initial. From perusal of the aforesaid
result sheets I find that in roundwise result sheets, marked
Exts. 2/19, 2/22, 2/24 and 2/25 there are over-writings
without any initial but then these are not in respect of
votes secured by thie petitioner or respondent No. 1. In
Ext. 7/20, which is roundwise result sheet of 2nd round
for table No. 5, there are over-writings showing the votes

secured by petitioner as well as respondent No. 1 but then -

there is no over-writing or cutting in total votes shown to
have been secured by both the candidates at all 14 tables.
It appears tobe a mistake in noting down the votes shown .
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to have been secured by both candidates at a particular
table but duly corrected because, as stated above, there
being no cutting in totalling suggests that correction in
entries was not made subsequently or a‘ﬁerward

30. Syed Na51mut Tauheed (RW-GS) Asmstam
Returning Officer of Bathnaha Assembly Constitaency
segment has proved ten round-wise result sheets, marked
Exts. D to D/9 and has also proved summary result of
these sheets which is marked Ext. 1)/10. He has alsoproved
the report showing the number of ballot papets found in
ballot boxes of different booths in initial counting and
this report in 20 sheets is marked Ext. E. He has said that
round-wise resuit sheets have been prepared on the basis
of check memos and number of votes actually secared by
contesting candidates. He has also proved his order sheet
dated 6-10-99/7-10-99 typed under his dictation:.and
bearing his signature and this order sheet has been marked
as Ext. F. In this order sheet he has stated that before start
of counting important points and procedure Tegarding
counting were sent to the agents, assistants and supervisors
and in view of letter No. 1960 dated 4-10-99 Chief
Electoral Officer it was announced that in every round
the candidates or their counting agents were required to
pt their signatures on round-wise result sheets otherwise,
any request on their behalf for recount would not be
considered. In this order sheet it is also stated that ballot
papers of booth No. 12 were not counted because out of
iwo boxes one ballot box was found open and in the balloi
* papérs account it was mentioned that the booth was
-captured and after snatching ballot papers votes were put
in boxes. He has said that counting of ballot papers of
this booth was postponed and ballot papers were kept in

Strong rocom and information to Election Commission of |

India was sent and instructions were sought and thereafter
process of counting was started. In this order sheet details
of votes secured by different candidates including
petitioner and respondent No. 1 are mentioned and on
comparison of these figures from the figures mentioned

in Ext. D/10 which is summary of round-wise result sheets

~ of Bathnaha Assembly Constituency segment I find that

figures in this order sheet and final result sheet shown in
respect of all candidates including petitioner and
respondent No. ! are same without any discrepancy or
difference. This witness bas further stated that ronnd-wise
result sheets were prepared on the basis of check memos
and for the number of votes actually secured by contesting
-candidates in counting and in preparation of result shest
. no irregularity was committed. After perusing Ext. B
which is order sheet of Returning Officer he has said that
in the order sheets of the dates of 6-10-99 to 7-10-99 of
Returning Officer which is marked Ext. B it is mentioned
that either they or their counting agents were required to
put their signatures on round-wise result sheets prepared
after every round of counting. He has said that no
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irregularity either in mmal counting or ﬁnal coummg
was committed.

31. Sripati Sahay (RW-71) who was ARO, of
Majorganj Assembly Constituency segment has said that
after completion of counting of one round of final counting
when check memos from all counting tables used to come
to the table of ARO then round-wise result sheets used to
be prepared and after preparatmn of rmmd -wise result

.sheetsannmnoemmuthmughloudspeakerusedtobemade

deciaring the number of votes secured by each cand:date
and announcement also used to be made asking the
contesting candidates or their counting agents or their
electlonagemstoputthmrmgnaturesonthcmundwxse
result sheets. He has said that no complaint in respect of
either initial counting or final counting or in respect of
preparation of round-wise result sheets was ever raised
by anybody. He has proved order sheet prepared by him
and bearing his signatare which is marked Ext. F/1, In
his order shect dated 7-10-99 it is clearly stated that
counting was completed at 7.30 AM. on 7-10-99 and
resuitofeverymundofcountmgwasannouncedbymlke
and after counting every candidate was informed by mike
the number of votes secured by him and in spite of
announcement of result of counting after every round and

request, no counting agent put his signature on the round-

wise result sheets, Inhlsordersheetthenumbetofvotes

‘secured by different candidates including the petitioner

and respondent No. 1 is stated and the summary of round-
wiseresuilsheetsgwmgthetotalfiguresofvot&ssecumd

PR R L PSP, SR |

- g b o

Uy \-ll.l.l\-l.l.\u.l.l.l. WHMVHMALLY L1 ﬂ.l.l I.UU.I.ILID U.l. .I..I..I.ld.l wu.uuus Ui
Majorganj Assembly Constitoency segment which has
been marked Y/1714 and which is Annexure-7 of election
petition shows that figures in summary result sheet have
been correctly stated and there is no variation. Much
argument hasbeen raised on behalf of the petitioner that
this summary result sheet which is marked Y/1714 does
not bear the signature of the ARO. According to the
evidence of RW-71, summary result sheet was prepared
giving the figures of votes secured by different candidates
as shown in round-wise result sheets and in this way the
summary result sheet was prepared on the basis of round-
wise result sheets which are marked Ext. 2/29 to 2/36.

32. Mr. Mangalam, learned counsel for the

. petitioner, has argued that ont of the result sheets of

different rounds of final counting of Majorganj assembly
constituency segment, no doubt, so far result sheets of

.round Nos. 1 to 8 are concerned, they are shown to bear

the signatures of ARO but so far 9th round of final
counting is concerned, that is without the signature of
ARQ, and, therefore, no reliance can be placed.on the
figures which have been shown in summary result sheet
becanse sammary result sheet is compilation of figures of
all rounds of final counting inchiding 9th round. Result
of 9th round of final counting of Majorganj Assembly

Constltnency segment has been marked Yll715 for

=
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identification. This result sheet shows that 2567 votes in
favour of respondent No. 1 and 5300 in favour of
petitioner. In this wasy, result shiet of 9th round which is
without the signature of ARO shows more numiber of votes
for petitioner than respondent No. 1 and i in this view of
the matter there was no question to believe that summary
result sheet marked Y/1714 which is without signature of
ARQ shows less number of votes for petitioner than
actually secured by him because, as stated above, this

summary result sheet is the summary ‘of ail rounds .

including round Nos. | to 9 and result sheet of round

Nos. 1 to 8 are bearing signature of ARO and result sheet

of 9th round which is without signature of ARO shows
more Votes in favmlr of petmoner than respondent No. 1.

33. Raj Ballav Singh (RW-74), ARO of Belsand
assembly constituency segment has said that basm of
preparation of final result sheets was check memos
prepared on every counting table after every round of final
counting and nobody made any complaint regarding
counting of ballot papers and preparation of round-wise
result sheets at his table because counting was held
property and no irregularity was committed. He has proved
his order sheets dated 6-10-99 and 7-10-99 in four pages
typed by his steno and bearing his signatures which are
marked Ext. F/2. He has denied the allegation of petitioner
that less number of votes were counted in initial counting
than the numher of ballot papers mentioned in ballot
papers account by the Presiding Officer. In his order sheet
dated 7-10-99 he has mentioned that belore start of
election all counting persons engaged in the counting and
counting agents were informed about the process of
counting and about instructions of Election Commission
of India. In this order sheet it is stated that during the
final counting at table No. 8 in round No. 8, 166 ballot
papers were in favour of petitioner and 751 were in favour
of respondefit ] No 1 and the counting agents of petitioner
raised objection that markmg of ballot papers which were
counted in favour of respondent No. 1 was in different
ink than supplied to Presiding Officer whereas the
. submission of counting agents of respondent No. 1 was
that 5000 ballot papers which were counted in favour of
petitioner were also in the same ink therefore, this should
be counted in favour of respondent No. 1 and considering
the claim and counter claim ail the 1000 ballot papers of
table No. 8 were sealed and instructions from Election
Commission of {ndia were sought, This order sheet shows
that complaint made by the counting agents of petitioner
" was duly considered and action on that was taken. This
witness has proved round-wise result sheets of Belsand
assembly constituency segment which are marked Exts.
2/37 to 2/44 and summary round-wise-result sheet which
is marked Ext. 2/45. Although he has first said that he
- had obtained signatures of counting agents of contesung
candidates on round-wise Tesult sheets prepared by him
but thereafter he has said that Ext. 2/37 to 2/44 do not

- bear the signature of any counting agent of contesting -
- candidate and has volunteered that signatures of counting

agents were obtained on a register. He has denied the
sggestion onbehalf of the petitioner that round-wise result
sheets which are marked Exts.- 2/37 to 2/45 were not
prepared by him at the time of counting but were

. subsequently prepared. InPara-15 of his cross-xamination

he has admitted that in his order sheet marked Ext. F/2 it
is stated that during 8th round of final counting at table
No. 8 counting agent of petitioner raised objection in
respect of counting of 1000 bailot papers. He has admitted
that in 8th round of counting 1000 ballot papers were
drawing my attention towards the round-wise result sheet
of 8th round of Belsand assembly constituency segment
which is marked®Ext. 2/44 has submitted that at table No.
7 only 520 ballot papers were counted which is against
the evidence of this'witness that at this table 1000 votes
were counted. He has also stated that this result does not

- show the number of ballot papers counted at table No. 8

as per the own admission of this witness. He has given
snggestion to this witness that at table No. 7 1000 ballot
papers were, in fact, counted in 8th round of counting
and because all bailot papers were in favour of petitioner,
therefore, he took away all ballot papers somewhere else
and has shown figures of 520 ballot papers of table No. 9
agamsttable No 7. No doubt, attablé No. 7 total number

which 260 votes have been shown in favour of petitioner
and 240 in respect of respondent No. 1. From il perusai

- of check memos of this ‘assembly segment which have

been proved by RW-85, a counting supervisor, and are

. marked Ext. G/8 to G/15, ! find that for the table No. 7 of

eighth round of ¢ounting the figures shown in check
memos have been correctly noted against table No. 7 in
the result sheet prepared for ¢ighth round. When RW-85
was examined and he proved the aforesaid check memos
no suggestion has been given fo him that check memos
proed by him are not genuine. The suggestion to RW-74
that in the result sheet of eighth round he has shown
figures of table No. 9 against table No. 7 is perhaps based
on the thinking that when 1000 ballot papers were sent to
table No. 8 how at table No. 7 only 520 ballot papers were

.- sent which must have been left over ballot papers after
< distribution of 1000 ballot papers per table and the residue
«  ballot papers must have been sent to table No. 9. No doubt

this witness, RW-74, has said that in 8th round of counting
1000 ballot papers each were counted from table No. 1 to
7 but at the same time he has stated the manner of
distribution of ballot papers to counting tables by citing

- ¢xample that for counting 8520 ballot papers, 1000 ballot

papers each would be sent 1o cight tables and remaining
520 ballot papers would be sent to ninth table. He has not
stated that distribution of ballot papers to counting tables
would be in serial mumber of tables. The check memos

prepared for cighth round of counting show the figures of
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votes secured at seven tables and exactly the same figures
for all the seven tables have been noted down in the result
sheet prepared for eighth round. About the ballot papers
of table No. 8 this witness has said those ballot papers
were sealed and instruction from Elecuon Commlsswn
of India was sought. His evidence clearly shows. 1hat in
eighth round of final counting ballot papers were
distributed to eight tables and not nine tables as per
suggestion given to this witness on behalf of the petitioner.
About ballot papers of table No. 8 of eighth round althongh
cvidence of this witness is that after receipt of instruction
from Election Commission of India those ballot papers
were counted but then from perusal of order sheets (Ext.

2) of Returning Officer it appears that ballot papers of
table No. 8 on the resutt of counting of which petitioner’s
counting agent raised objection were not counted. Ext. 5/
L is chart in different sheets showing the number of batlot
papers counted in initial counting and on addmg the
figures of all sheets number comes to 15520 and Ext. 2/
15 which is summaryofround wise result sheets shows
that 104520 ballot papers were counted in final counting
of Belsand assembly constituency segment. The petitioner
has not sought the relief for declaring the entire election
void for not counting 1000 ballot papers of table No. 8 of
eighth round of Belsand assembly constituency segment,
He has claimed relief of declaring election of Respondent
No. 1 void and for recount. Besides this, the order sheet
{Ext F/2) shows that at table no. R petitioner had polled
only 166 votes whereas respondent No. [ polled 751 which
as discussed above were noi counted in finai counting
because of abjection raised on behalf of petitioner.

" 34, From the evidence of Assistant Returning
Officers I find that they all have said that they prepard
round wise result sheets during the final counting on the
basis of check memos. 1t is true that check memos of only
two assembly constituency segments namely, Sheohar and
Belsand are on record and check memos of other segments
have not been received but the petitioner has already
introduced a qmtenewcasc that final result sheet (Ext. 8)
on the basis of which tesult of election in question was
declarcd was first preparcd and thereafter round wise
results were prepared meaning thereby check memos were

not the basis for preparing result sheets. He does not say

anything about the order sheets marked F and F/1 prepared
byAssmamRetunnngOﬂicersmwluchnumber of votes

secured by, contesting -candidates are mentioned. The

reasonforpreparmgﬁnalresult sheet first by Retarning
OﬂioershomngrespondentNo 1 as a winning candidate
as stated by petitioner in his evidence aswell as in election.
petition is that because respondent No. 1 was the candidate

ofapartywhlchattheumcofelecuonmquesuonwas‘

the ruting party in the State of Bihar and the President of
this party wanted Respondent No. 1 to win the election
and becuase Returning Officer was obliged to the ruling
party because his name was recommended for his

promotion to IAS cadre by the government led by the party
to which respondent No. [ at that time belonged and
therefore Retunung Oﬂicctbv adopting partisan attitude
got respondent No. 1 elected in the election in question.
Itmeansthatruhngpartywamed success of respondent
No. 1 who was its canadidate. Here it is very important
to mention that Retwrning Officer (RW-69) in his evidence
has said that besides being the Returning Officer of
12-Sheohar Parliamentary Constituency which was the
Constituency of election in question, he was Retarning
Officer of Sitamarhi Parliamentary Constitnency also in .
the same efection but in the election of that Parliamentary
Constituency candidates of mling party lost its election.
This fact has not been challenged by the petitioner and
this completely demolishes the case of electiop petitioner
that Returning Officer was capable engugh to manage the
election of any particular candidate. The case of petitioner
is that in the round wise result sheets and final result
sheet he has been shown to have secured less votes than
actually secured by him. The basis of his saying so,
according to him, 1sthathehadcollectedtheﬁguresfrom

 his counting agents who were at counting tables at the

time of final counting and who were noting down the.
figures of votes secured hy him. at different tables in' .
different rounds of differént assembly constituency’

segments. Hlscounnng agentshavealso said like that, In
para-83 of his'elettion petition he has clearly stated that
his connting agents at different tables in various assembly
segments had maintained proper chart in a copy

- coniaining ibe deiails of voies polied n s favour and

respondent No. 1 and this shall be produced as evidence.
No such chart has been produced by the petitioner which
gives a death blow to the case of petitioner because he is

" challenging the figures recorded in round wise result

sheets and final result sheet on the basis of information
which bhe got from his counting agents about the votes
secured by him and that information itself was based on

. the charts maintained by his counting agents but no sach

chart has been produced. The petitioner in his election
petition as well as in his evidence has also said about the
booth capturing by respondent No. 1 arid turning down
hlsrequ&stforrepollmgat somebouthsandallomngsuch
prayer made on behalf of respondent No. i by Returning
Officer. 'I'luscasehasnotbeanﬁledontheallegauonbf
corrupt practices and Mr. Mangalam, during his
argument, has also stated' that petitioner has not made
out a case of corrupt practices adopted by respondent

‘No. 1 but then he submits that there are certain facts in

this regard showing that Returning Officer was bias
agamstpeuuonerm:dhewasdomgfavmrto respondent
No. 1.

. 35. To substantiate his srgament Mr. Mangalam has
submitted that order sheet of Returning Officer shows that
he ordered for re-polling at some booths of different
:;1Ssemb1y constituency segments but he did not order for
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re-polling of Booth No. 12 of Bathnaha assembly
constituency segment. It is true that RW-68 ARO of
Bathnaha assembly constituency segment in his evidence
has stated that in initial counting ballot papers of booth
No. 12 of this segment were not counted because out of
two boxes one was found open and presiding officer in
part-1 of Form-16 had reported about booth capturing. It
is also true that order sheets of R.Q. (Ext. B) does not
show that there was order of repolling at this booth and
Ext. E which is account of ballot papers counted boothwise
also shows that ballot papers of booth No. 12 were not
counted in initial counting. RW-68 has said that
instructions from Election Commission of India in this
regard were sought. It is not clear what instructions were
reccived. Assuming that there was no repolling for this
booth I find that Part-I of Form-16 of this booth (marked
Y/54) shows that ballot papers from SL No. 0741571 to
0742330 i.e. only 760 ballot papers were issued for this
booth, Had there been any order of repolling for this booth
there would have been cent per cent voling and all voters
would have cast their votes in favour of petitioner even
then the final result would not have been different
considering the margin by which the petitioner has been
defeated by respondent No, 1, The allegation of petitioner
that Returning Officer was biased and favouring
respondent No. 1 because respondent No. 1 was the
candidate of the ruling party has not been found reliable.
The petitioncr, as stated above, in his election petition,
has given the figures of the votes which he secured at
different tables in different rounds of some assembly
constituency scgments and has pleaded that those figures
have not been recorded in the result sheets and he further

stated in his election petition that figures of votes secured .

by him at different counting tables were received by him
by his counting agents who were maintaining proper
account of votgs secured by respondent No. 1 and he will
produce those accounts in evidence which he did not.
During the course of trial whenever petitioner saw some
discrepancy in any document or in evidence adduced by
respondent No.- 1, he taking the advantage of that
discrepancy started making out every time a new case
which hé has not pleaded in his petition. For example, he
has taken the stand that final result sheet was first prepared
by Returning Officer on the basis of which result of election
was declared and thereafter roundwise result sheets were
prepared by different AROs, check memos of two assembly
- constituency segments teceived in this Court are
manufactured documents. ARO of Belsand assembly

constiteency segment took away 1000 ballot papers of -

petitioner which he had received at table No. 7 in 8th
round of final counting of Belsand assembly constituency
segment etc. The story thatR.O. first prepared final result
sheet does not appear convincing becasue in that case there

was 10 occasion for him to show the margin of votes less
than one per cent of total valid votes polled necessitating
him 1o seek instructions from Election Commission of
India before making final declaration of result

36. Mr Mangalam, learned counsel for the
petitioner, has relied upon a decision of the Apex Court
in the case of T. A. Ahammed Kabeer Vs. A. A, Azeez
and others, (2003) 5 SCC, 650 in which it was held that :

“26. The task before an Election Judge is ticklish,
‘It is often urged and also held that the success of a
" winning candidate should not be lightly set aside

and the secrecy of ballot must be zealously guarded.

On account of 4 rigid following of these principles

the Election Courts are inclined to lean in favour of

the returned<andidates and place the onus of proof
- on the person challenging the result of election,
insisting on strict compliance with the rules of
_pleadings and excluding such evidence from
consideration as is in divergence with the pleadings.

However, what has so developed as a rale of practice

should not bg unduly stretched; for the purity of the

election process needs to be preserved unpolluted .

s0 as to achieve the predominant goal of democracy
that only he should represent the constituency who
has been chosen by the majority of the electors. This
is the purpose and object of the election law.”

" He has further argued that election petitioner has
Uoen suctessiul 1o biling oi iccoid that iTTegularitics woic
committed in initial counting and final counting which is
apparent from the facts that there is variation of figures
shown to have been counted in initial counting and
counted at the time of final counting, a number of Part-11
of Form-16 have not been filled up, some Part-II of Form-
16 have not been correctly filled up and roundwise result

. sheets of 8th round of Belsand assembly constituency

segment has notbeen properly filled up and all these facts
taken together make out a case for recount because the

aforesaid irregularities show that there was breach of -

statutory duties cast on the RO. In support of his argament
he has relied upon a decision of Apex Court in the case of
Jibontara Ghatowar Vs, Sarbananda Sonowal and others,
(2003) 6 SCC, 452. This case was in respect of rejection
of some. ballot papers which were in favour of election
petitioner and the RO did not consider the prayer of
petitioner for recount. Under these circumstacnes, it was
held that the Returning Officer failed to discharge his
statatory duty cast on him in deciding the prayer of

petitioner for recount. So, under the circumstances that a

case for recount was made out on the basis of averments
made by election petitioner in his election petition and
there was breach of statutory duties cast on the Returning
Officer under section 63 of Conduct of Election Rules, it
was held that a clear case for directing recount was made
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' onit and it Was further held that election petitionet was -

not indulging in a roving inquiry or trying to fish out the
materials.

37. In the present case, as stated above, petitioner
has not made out a case on the basis of averments which
he has made in the election petition and he by taking
advantage of some irregularities committed in the
procedure of counting has tried to make out a new case
every time which indicates that he filed the election’
' petition with vague allegauonsbut during the trial wanted
the Court to make a roving inquiry in order to find
matena]smf&vourofpdihomr Ag stated above petitioner

" 'is not seeking the relief that entire election be declared -

~ void for holding fresh election on account of itregularities
-1 shown by him. He wants that election of returned
candidates be set aside and order for recounting be passed
and thereafter he be declared as returned candidate. For
the rehefwmchthspeutmnerhas sought he must prove
that irregularities were committed by non-compliance of
some of the provisions of the Act and those irrignlarities
have materially affected the result of the returned
candidate, It is own admission of petitioner that he filed a
petition (Ext. 1) before the Returning Officer for recount.
A mere perusal of Ext. 1 it shows that in this petition he
simply stated that in the Iast round of final counting
becanse of deployment of ARC under a conspiracy he had
been defeated by a narrow margin of votes. He further
stated in this application that as per his apprehénsion he
during couiting used to iuform the observers aboui the
irregularities. In the last para be stated that he had made
complaint to Chief Electoral Officer, New Delhi and Chief
Electoral Officer, Bihar and had requested them for
recount. He further stated that till the order of recount he
would be sitting on fast till death. This application clearly
shows that when he found that he was defeated in election
he filed this petition. It is nowhere the case of petitioner
that during the counting he made any written coreplaint
to any authority about the irregularity, The statement of
petitioner that he made oral complaint has been denied
_ by the election, observer and Retarning Officer.
Admittedly, the election cbserver was not an officer of
State Government because he in his evidence has said
that at the time of election he was posted as Director in
Tribal Research Training Institute, Pune. He, in his
evidence, also said that diring counting he did not receive
any ‘oral or written complaint from anybody about any
itreguarity committed in the connting. There is no reason
to disbelieve this part of his evidence.
"~ 38. Mr, Mangalam, learned counsel for the
pelmoner relying upon a decision of the Apex Court in
‘the case of S. Raghbir Singh Gill Vs. 8. Guracharan Singh

. Tohra and others, 1980 Supp. SCC 53 has submitted that.

lfpmnonerfaﬂedtombmnwnﬁenoomplmmdunngthe
counting when irregularities were committed it can not

174/ ¢8)seny-p

)
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besaidthmhewasnotenﬁﬂedformaking'apfayerfor
freshrecoumbecansemthlscaselthasbeenlwldthat

‘wnttenprotestlsnotaoondlﬁonpreeedemforreoonm

order. Itmtruethatwnttenoomplmm:smtaeondmon
precedent to seck recount but then when petitioner chose
to file a written complaint before the Retirning Officer
making prayer for recount he should have atleast given
‘some reasons for recount and only on the vajzue allegation
that irregularities were committed in countifig for which
he had already made oral complaints, it can not be said
that he had made complaint about the irregularities which
he.has mentioned in his election petition particularly
when, the officials engaged in counting duty have denied
tohaverecervedanyoralcomplmntfromthemde of
petitioner.

39, Conmdeﬁngtheennrefadslﬁndthatpennoner
hasnotmadeout”acascthatﬂlegahuesormegulmues

‘as alleged in the election petition were committed during
the procedure of counting of ballot papers which has

matetially affected the resuit of election. Both the issues
are therefore, decided in ncgative and against the

40. Issne No. (i) :—No defect. in framing of the
peuuonhasbeenponmsdout T!:.ercfore th:sxssue:s
decided in affirmative. =

41, Tssue Nos. (iv) and_ (v) :—These issues were
earlier decided as preliminary issnes-and were decided in
negative and in favour of the petitioner, but at the time of
final argument learned counsel of respondent No. 1 has
again raised the issie that cony of election nefition (Fxt
A) served on respondent No. 1 is not a true copy and the
election petition is liable to be dismissed under Section
86 of the Act for non-oomphance of provisions of Section

. 81(3) of the Act.

42. Mr. Sharma, leamed counsel of respondent
No. I, has drawn my attention towards the evidence of
petitioner in para-35 in which he has admitted that some
paras of the copy of the election petition are blank. Relying
upon a decison of the Apex Court in the case of Jagat
Kishore Prasad Narain Singh Vs. Rajendra Komar Poddar,
AIR 1971 SC 342 he has submitted that discrepancies in

the copy of election petition supplied to respondent No. 1
has misled respondent No. 1 and prejudiced his defence

. and because copy of petition supplied to respondent No. 1
is not true copy, therefore, there was faiture of compliance

of Section 81(3)-of the Act and petition is liable o be

. Jismissed on this ground alone under section 86(1) of the
-Act. Mz Mangalam opposing this submission has also

relied upon a decision of Apex Court in the case of T. M.
Jacob Vs. C. Paulose and others (199) 4 SCC 274 and has
submitted that trae, copy of election petition within the
mwmngofsecuonSI(Zi) of the Act does not mean that it
shuuldbeexactcopyoftheongmalpmuonandlfthere

..mnovanaﬂonofvrtalnaturewhmhmm:sleadany
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person to understand the contents of petition it can not
be a casc of failure of provision of section 81(3) of the
Act. T do not want to discuss this issue as to the supply of
true copy of election petition in detail here again because,
as stated above, this matter along with other issues has
already been decided when preliminary objection of
respondent No. 1 on the maintainability of election petition
was considered and decided by a detailed order dated 6-
9-2001 observing that “respondent No. 1 has not disclosed
any discrepancy in the copy of election petition supplied
to him and original election petition and he has simply
stated that such discrepancy will be demonstrated in this
Court at the time of arguing the preliminary objection
petition but during the course of argument also not a single

discrepancy of such nature was pointed out. In absence of

stating any discrepancy between the true copy and the
original election petition it is very difficuit to say that
whether there is any discrepancy between the two and if
it is there whether it is_clerical or typographical or it is
insignificant or it has caused prejudice to respondent
No. 1.1 therefore find that this objection is also without
any merit.”

1 do not agree with the submission of Mr. Sharma
that at that time written statement on behalf of respondent
No. 1 was not filed and copy of election petition supplied
to respondent No. 1 was not marked Ext. Admittedly, at
that time when preliminary objection was raised on behaif
of respondent No. 1 he was in possession of copy of
election petition which was supplied to him earlier. These
issues are iherefore decided in negaiive aid 1 favour of
the petitioner.

43 Issue Nos. (ii), (vii) and (viii) .— Considering
the entire materials on record I find that petitioner has
got no valid cause of action to sue and be is not entitled to
any relief as claimed for.

44, Tn the result, this election pqtition of peﬁtioner
is on contest dismissed. Parties to bear their own costs.

- Sd-
M. L. VISA
Patna High Court; '
' Dated the 20th January, 2004
R. K. PATHAK (AFR)
[No. 82/BR/(3/99)/2002]
| By Order,
'ANAND KUMAR, Director (Admn.)-Can-
Principal Secy.
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[9. 82/RER/(6/99)/2004]
R ],
SR R, P (wee) -ae-sum wfe
New Delhi, the 4th June, 2004

O.N. 31.—In pursuance of Section 106 of the . -
. Representation of the People Act, 1951 (43 of 1951), the

Elegtion Commission hereby publishes Order dated the
9th February, 2004 of the High Court of Fudicature atPama
in Election Petition No. 6 of 1999, '

IN THE HIGH COURT OF JUDICATURE AT PATNA ~ T

 E.PNO.6OF 1999
Vi]a'y Krishna Vs, Nmsthnar & Others
' 185. 922004
Counsel on behalf of both the parties are present.

Learned Counsel of contesting respondent No. 1and
learned counsel of respondent Nos. 6 & 8'both relying on
a decision of the Apex Court in the case of Lokhath Padhan -
Vs. Birendra Kumar Sahu (AIR 1974 SC 505) submit
that 13th Lok Sabha for which respondent No. 1 was

returned candidate from 18-Barh Parliamentary
-Constituency has been dissolved and the election petition

of eclection petitioner has become infructuous as the
election petitioner has challenged the election of
respondent No. 1 on the ground of irregularities committed
in the counting of ballot papers which includes- the
counting of ballot papers of those ballot boxes whose seals
were found damaged in favour of respondent No. 1 and
by mixing some ballot papers of petitioner in the bundles
of ballot papers of respondent No. 1 and counted in his

'favour

Learned counsel of election petitioner admits that
13th Lok Sabha has been dissolved and he also concedes
the-applicability of the decision cited by the learned’
counsel of responderrt Nos. 1, 6 & 8 to the present case.

Considering the aforesaid facts this election petition
is dismissed asbeing infructuous with no order as to costs
all throughout. .

Sd/-

. ML.VISA
[No. 82/BR/(6/99)/2004]

* . By Order,

ANAND KUMAR, Director (Admn)-Cum-
Principal Secy.
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New Delhi, the 14th June, 2004

O.N. 32.—In exercise of the power conferred by |
sub-section (I) of section 13A of the Representation of
the People Act, 1950 (43 of 1950) the Election
Commission of India in consultation with the State
Government of Madhya Pradesh hereby nominates Shri
Sewa Ram, TAS (MP : 84) as the Chief EBlectoral Officer
for the State of Madhya Pradesh witheffect from the date
he takes over charge and until farther orders vice Shri D.
S. Mathur, IAS.

2. Shri Sewa Ram shall ceéase to hold and hand over

. forthwith charge of ail or any charges of work under the

Government of Madhya Pradesh, which he may be holding
before such assumption of office.

3. Shri Sewa Ram while functioning as Chief
Electoral Officer, Madhya Pradesh shall not hold any
additional charge whatsoever under the Government of
Madhya Pradesh except that he should be designated
Secretary to the Government in charge of Election
Department in the State Secretariat.

[No. 154/MP/2004-P. Admn.]
By Onder,
NARENDRA N, BUTOLIA, Under Secy.
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