D

TR & T (W) 04/0007/2003—05 | _. REGD. No. DL (N) 04/0007/2003—05

~ The Gazette of India

araie®

-~ WEEKLY .

. 16]  faeeht, (A 18— 24, 2004, WEFNT/AMRE 27 —HEUT 2, 1926
- No.16] ' NEW DELHLJULY 18—JULY 24, 2004, SATURDAY/ASADHA 27—SRAVANA 2, 1926

Fa T e e Ay § v o % s S ¥ WU TS Es
SqmratePagingisgivenwﬂﬁsPnﬂinordﬂ'thatitmybeﬁbdasaupanummpﬂm

WiTt 1I—8IUs 3 —39-T0E (i)
Pmn—Secﬁons—Sub-ucﬁon(ﬁi)

ey e (T T ST ) G o R v 3 SR
Orders and Notifications issued by Central Authorities (other than the Administrations of Urion Tervitories)

i Pratet s
IR
¥ fewelt, 7 om, 2004

 amat 7., Pt sl s g A o el e (2) % W fupfte s ReT™
ﬁmm%wm%mﬁm(ﬂﬂmméﬂ%mtm(4)1’!3@@%%@
wren W e, w efufifer sifafam, 1951 wer TP ¥ 1 Praell gy s s Wik ¥ & (5) F T <
a7 Prfe =il wr S gREm FO ¥ swra Y | :

o, s syt T en R v it aw mtmmﬁﬁimaﬁmﬂﬁh
tmmmﬁqmm&ﬁﬁw&ﬁfﬁ,mm*mmmﬂwmawtﬁsmmm
. arsrovere % forg g waha wor T =arifera e 4 |

s o, Profer s e T P 5 4R 10% ¥ srgeor 8 e v (4) H Pl =il
ﬁtﬁmtm'ﬁmtwmmwhﬂﬁmwmmmtmﬁwﬁmﬁtmwm '

=% wrire A € wd =Y ety % fore P it vt

2137 GI2004 - 9

AL



100 THE GAZETTE OF INDIA : JULY 24, 2004SRAVANA2, 1926 [PaRr I—Sec. 3Gii))
~ wmoh
# Pri i w e femdAmren . et g w v 51 hon
| R 9 o T
1 2 3 , 4 75
1. SREMIGdfmaw  40-we (A) o, Pertery =il 2 wid
¥ ferg 3y Prtem, 2003 YR TE B, it e wies w3
SRR, I W H Fawe- i
2, ~a- i R T, - -5h-
B wmcmm, - ‘ '
HERAR, IW T2 |
[Fo 76/80%0-faow0/2003(350 ) ]
- FRER,
_ AR TR, Fww, (o) -we-wur afe
ELEC'!‘IONCOMM!SSION OleDM
ORDER
New Delhi, the 7h July, 2004

| O.N. 37.— Whercas, the Election Commission is satisfied that each of the contesting candidates specified in
column (4) of the Table below at the Bye-elections to the Legislative Assembly in the State of Uttar Pradesh asspecified in
column (2) held from the Constitzency specified in column (3) against his namehas failed to lodge the account of his election

EXpRRses as royuited by e Ropresaiiaiivi of the People Act, 1951 audd

the said Table;
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And, whereas, the said candidates have either not furnished any reason or explénaﬁon for the said failure even

 after due notices and/or the Election Commission, after considering the
that they have no good reason or justification for the said faitare;

representation made by them, if any is satisfied

Now, therefore, in pursuance of Section 10A, of the said Act, the Election Commission hereby dectares the
persons specified in column (4) of the Table below to be disquatified for being chosen as, and for being a member of ejther
or Legislative Council of a State/Union Territory for a period of

house of the Parliament or of the Legislative Assembly
three years from the-date of this order : :

TABLE
SL  Particular of Election Sl. No. & Name of Name & Address of Contesting Reason of _
"No. ‘ Constimency Candidates . Disqualification
1 2 ' 3 4 5
1 Bye Election to the 401-Harora (SC) Anjo, Failed to lodge any
Lagislative Assembly : Papreki Rasoolpur, account of his/her
of the State of Post-Kai ur, election expenses.
Uttar Pradesh-2003. . Saharanpur, Uttar Pradesh.
2 <do- _ -do- Chander Prakash, ~do-
[No. 76/UP-LA/2003(Bye)}
" By Order,

ANAND KUMAR, Director (Admn.)-cum-Principal Secy.
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ORDER
New Delhi, the 7th July, 2004
O.N. 38.—Whereas, the Election Commission of India is satisfied that Shri Javed Karim, Residence-Village-
South Toll Bunk-2, Nawabganj, Distt. - Barabanki, Uttar Pradesh a contesting candidate at the General Election to the

Legislative Assembly in the State of Uttar Pradesh from 142-Sadullanagar Constitnency held in February, 2002 has failed
to lodge any account of election expenses asreqmedbythe Representation of the People Act, 1951, and the Rules made

e, Pp—y- |

WCICUNUE |,

And, whereas, the said candidate hasmtfmmshedanymsonorexplmauonformesmdfmlmeevmaﬂﬂdue
nonces and the Election Commission, is thus satisfied that he has no good reason or justification for the smdfmlm’e

Now, therefore, in pursnance of Section 10A ofﬂ:esmdAct,theElemonConnmsmonhﬂ'ebydodatesShﬂaved
- Karimto be disqualified for being chosen as, and for being a member of cither House of the Parliament or of the Legislative
Assembly or Legislative Council of a State/Union Territory for a period of three years from the date of this order.

[No. 76/UP-LA/2002]
" By Onder,
ANAN‘DKUMAR,Dh'ectm'(Admn.)-cmnPrmupalSecy
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New Delhi, the 16¢h July, 2004

O.N. wﬁhpmmmofSecﬁonIOGofﬂncRemmofttheupleAa, 1951 (4301‘1951)111:Eledmn

Comnﬂsmmha&ypubhshw&emdaof&efhghComtomeaﬂh,Bm@ht&,dﬂﬁdmem&hwy 2004 in
Election Petition No. 29 of 1999,
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INTHE HIGH COURT OF;KZRNATAKA, KNGALORE
Dated this the 5th day of February, 2004
BERORE -«
THE HON’BLE MR. JUSTICE K. SREEDHAR RAQ :
EPNO.290F 1999
BETWEEN;

1. Michael B. Fernandes
S/o J. J. Femandes
Aged about 65 years

No. 5, Myrtle Lane
Bangalore—560 025

(By Smt. Pramila Nesargi—Sr. Advocate
& M/s Geetha Menon & Associates)

‘AND:

1. C K. Jaffer Sharief
S/o Late C. Abdul Kareem
Major

No. 46, Haines Road
Bangalore—560 005

2. L. Narayanaswamy

S/o Shankarappa

Major

No. 196, 2nd Main Road

Keb Colony, Goddalahalli A
Bangalore—560 094 : )

3. M. Sundaramurthy

S/o C. Masilamani

Major

No. 29, 12th Cross

Vyalikaval

Bangalore—560 003

4. K. N. Parameshappa

S/o Narayanappa

Major No. 10., Thandya Naral Street
H A Farm Post

Hebbal Kempapura
Bangalore—3560 024

5. Meer Layaq Hussain

Sfo M. M. Hussain

Major

DR.B.R. Ambedkar Medical College -
Men’s Hostel, Room No 216, Shampur Road
Arabic College Post, K. G. Halli

Bangalore—560 045

6. The Election Commission

Rep by its Chief Election Commissioner
Nirvachan Bhavan

New Delhi
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This petition coming on for hearing this day the court made the following :
ORDER

efficacy and integrity of the electronic voting machine used in the election of Yelahanka Parliamentary Constituency. The
Petitioner is the unsuccessful contestant at the 13th Lok Sabha Parliamentary Election held on 6-10-1999. The first
espondent is the successful candidate. The respondents 2 to 5 are the other contesting candidates. Respondents 6 to 8
ire Election Commission and its officers. This court defeted respondents 6 to 8 not necessary partics, The Supreme Court
confirmed the order. . . .

2. The gist of the objections raised by the petitioner in the election petition diclose that the amendment to
Representation of Peoples Act by incorporating section 61A and making provision for use of electronic voting machines
and the consequent amendment to Rules is bad in law as it permits arbitrariness and ultra vires the Constitntion.-An
election conducted with the aid of electronic voting machine does not ensure the free and fair polling and counting, in
ew of the inherent defects in the electronic voting machine, It is also contendod that electronic voting machine is
ilnerable to tampering. Besidesit is alleged that on account of the inherent ervors in the electronic voting maching, there
as been no proper counting of the votes. : b _

1. The first respondent has denied the allegations made in the petition. The following issues were framed by my
predecessor: ' '

1. Whether the petitioner proves that there has been non-compliance of the provisions of the Constitution,
Act, rules or orders made under the Act from the time of polling to counting resulting in materially affecting
the result of the election in so far as the first respondent is concerned ? - : ‘

2. Whether 8. 61 ofmcReprwmﬂmowaplesActmdmeqnunnﬂesmdaChapmufﬂwOmdm
of Election Rules, 1961 is ultra-vires the constitution ?

3. Whether the petitioner proves that elections held to No, 12, Bangalore North Perli y Constituency
by using the Electronic voting machines isnull and void ? o :

4. Consequently, whether the petitioner is entitled for a declaration that the result of the 15t respondent
electing him from No. 12 Bangalore North Parliamentary Constituency is lisble to be declared as mull and
void ?

5. Whether the petitioner has made.out a case for re-poil ? |

4. Inview of the disputed contentions, an additional issue is framed in the following manner :

" Whether the electronic voting machines used in the conduct of the election is vulnerable to mischief of
whether the electronic voting machine has in-build safeguards of tamper proof ?

This Election Petition does not only challenge the integrity of the election of the first respondent but also the

insa
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5. This case asusual of the civil litigations does not stand out as an exception for expeditious disposal. By the
time the evidence is commenced and concluded, the political scénario of the conntry has undergone a through change,
threatening a premature dissotution of Lok Sabha, In view of the changed context, the Counsel for the petitioner submits
that factual contentions regarding impropriety and illegality of election canvassed in the petition are given up and confine

to challenge only on the legal aspects and feasibility of the use of electronic votihg machines in the election process.
6. The Supreme Court in Mohinder Singh Gill V, Chief Election issi ,NewDelhi(l?}S)l SCR272,(AIR

9. About the functional efficacy of E.VM,, one of the scientists of the Bharat Electronic Limited (in short B.E.L),

who is the co-designer of the machine is examined as a court witness. The following is the gist of his evidence:

Voting machine has two major units: one is control unit and other isballoting unit. Control unit is handled bythe
Presiding Officer, who is in-charge of the Polling Booth. The control wnit has afl the intelligence in-built. The ballot wnit is
a dummy unit or otherwise called non-intelligence unit. The ballot vait has buttons and alamp for each candidate arranged

inaline. The ballot unit is kept in the Dolling compartment, 5 meters away from the control nnit The ballot Unithasa cablc

The polling Officer will verify the seals of the camrying cases, take out the contro] mit and balloting unit, verify
the correctness of the seals. An hour before thepolling time, mock poll is conducted to verify the functional capacity. The
agents/candidates are asked to press the button in the bailoting unit to cast their votes. Later on the "result button® in the
micro controller is pressed which display the mumber of votes polled. After demonstration of the comrectness of the
function, the 'clear button' is pressed which will erase afl the data of the mock poll. After the mock poll, the Presiding -
Officer will close the result Compartment by putting the seat provided by the election commission by which the voting
machine is ready for polling, ' :

The voter presents before the Presiding Officer, aﬂervenfymgthe identity, the Presiding Officer, will press the
‘balloting button' in the control unit and send the voter to the polling cabin. When the voter press the "balloting button'
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casting vote to the candidate of his choice, the lamp by the side of the button will glow indicating the correctness of
voting The control unit will give a beep sound to indicate that the vote casted is registered in the corrtrol unit. For the next
vote to be casted, again it is necessary that the ‘balloting button' in the control unit is to be pressed by the Presiding
Officer, otherwise, mere pressing of button in the balloting unjt by the voter will be of no consequence. For every next vote /
to be casted, it is necessary that the balloting button' in the control unit is to be pressed by the Presiding Officer. After
polting time is over ‘close button' in the control unit is pressed by the Presiding Officer by which the machinc gets locked.
Thereafter, the balloting unit is disconnécted from thie control unit, they are separately packed in the carrying cases an
sealed in presence ofmeagmmbythersidingOﬂiper;Latermmeymgmmomdwmewmﬁngomm and ballot
unit and control unit are kept in a strong rooin before they arc taken to the counting cemters. At the time of counting, seals
put by the Presiding Officer to the control unit is verified to ensare that no tampering has taken place. When the ‘result
button' is pressed, machine will display the number of votes polled against each candidates sequentially.

Control unit has two main devices : one is micro controller and another is memory. Micro controller is onctime
programmable component. Micro controller once fused with program code and data is unchangeable and irreversible. The
memory device is functionally efficient and retain the voting data without the aid of a battery. The micro controller will
record and register the voting data by cross checking with the memory for every vote. The programme code is encrypted
and stored in the memory. It is niot possible to replace the memory device in order to play mischief. If the Memory device
is removed, micro controller will detect and declare that the machine is in error state. The memory device and one time
programmable micro controller are pivotal devices of the EVM and they act as tamper proof device for the programmme code
and poll data. -

If a voter damages the button of the balloting unit or for accidental reason the button of the balloting unit gets
struck. Such errors are indicated in the control mnit. In such cases, a spare balloting unit is used. The sound of error
messageis heard in the control unit like a altert sound, sinmltancously the display panel will show letter “PE" indicating
that balloting mnit has gone out of order. If the connecting cable is damaged or cut, letter "LE” is displayed in the display
panel of the control unit with an alert sound and these are the possible errors that can happen during use of machine
during polling. If there isany error in the memory device, the machine is defcared dead. The weak battery can also lead
to error and the panel display will indicate by six dash marks. The Presiding Officer will change the battery and continue
polling. The defect in the battery is a rare phenomenon. If the machine is not functioning, there will bc no battery
consumption. . , . .

The Micro controller mamufactured with a given programme code is only useful for EVMS made for the elections -
by the B.EL. company and cannot be used for any other purpose. The programme code is encrypted by ount-source
agency in the presence of the responsible official of the BEL and the programme code is a business secret. QOut-source
agency would keep the encrypted data as utmost secrecy. It is further stated that the encrypted code and data is
unchangeable and indelible by anybody, evenby the manufactarer. Any attempt to tamper with the encrypted code would
only result in damage to the machine. But the micro controller and memory cannot be manipulated by anybody. Itisalso .
stated that the EVM is tested to the temperature condition of —20 degree C to +55 degree C. and electromagnetic radiation
also would not affect the functioning of the machine. The witness categorically states that either by manipulation or by
accident there is no possibility of transfer of votes from one candidate to another and the machine designed is fully
tamper proof. .

10, The witness is cross-examined at length by the counsel for the petitioner and nothing is clicited in the cross-
examination from the witnesses about the vulnerability of the machine. The evidence on the other hand fully inspires
the confidence of the court that the EVMs are fully tamper proof, There is no possibility of manipulation.of mischief at the
instance of anyone. the Supreme Courtin T.A. Ahammed Kabeer V.A.A. Azeez and others, AR 2003, 2271, has approved
the fact that in the present version of EVM used in the 1999 general election, it is possible to get at the disputed
impersonated votes by decoding. However, it is not possible to identify the impersonator, that short coming is well with
the mannal ballot system also. . ' ' o

11. The evidence further discloses that the EVM has seeming advantage over the traditional manual ballot
method. In the manual method, there is possibility of swift rigging at the end of polling time. But when the votes are
cast through EVM . there has to be necessary minimm time lag between one vote and the next vote, Therefore, when
the EVMs are used, the mal-practice of rigging swiftly and quickly at the closing hours of the polling time stands
avoided. ' .

" 12. The EVMs have been put inusein the last general elections and in the last assembly elections m U.P. and
other States. Thepractical wealth of experience has dispelled abundantly the thearetical unfounded apprehensions of the
possible misuse. Cost-wise also, use of EVMs is economical. Traditional manual method involves huge cost towards
printing charges and counting expenses. The said expenses will almost account to 30—40%of the election expenses. On
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one time mvestment by purchasing required EVMs, the cost of general elections to partiament and assembly and by-
elections would get largely reduced. The life span of EVMis 15 years. . . _—

13. The invention of EVM has an interesting history. According to the evidence of the witness CW. 1, the
scientists of Bharath Electronics Limited developed electronic voting machine to handle the trade union efections. The
election commission grasping the utility and its relevance to the country's general elections approached the BE.L. for

manufacturing a EVM suitable for the General elections. The scientists got involved themseives peysonally including -

C.W.1 in the general elections to stndyﬂtemmancesbfﬂmpaﬂemmdprocedmesofmeehcﬁmAﬂenhomugh

practical experimentation and research the present version of EVM is designed. This invention is undoubtedly a great -

achievement in the electronic and computer technology and 2 national pride. It has come in the evidence of the witness

that countries like Singapore, Malasiya and U.S.A. are interacting with BEL for supply of EVMs suitable for their -

election requirements,

14, For the reasons and discussions made above, Issue No. 2 and Additional Issue is answered in Affirmative.
Issue Nos. 1 and 2 and 4 pertain to the factual aspects of the election. In view of the imminent premature dissolution of Lok
Sabha the Counsel has given up those issues. Accordingly, they are answered in Negative and the election petition is
dismissed. Inthe circumstances, no order as to costs, :

The Registry is directed to firmish the capy of this judgment to the counsel appearing for the petitioner, to engble
to hér to submit the same to the Election Commmission,

Sd/-Jadge
[No. 82/KT-HP/29/95/2001]
By Order,
: TAPASKUMAR, Secy.
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New Delhi, the 21st July, 2004

O.N. 40.—In exercise of the power conferred by Sub-section (I) of Section 13A of the Representation of the
People Act, 1950(43 of 1950) the Election Commission of Indiajn consultation with the State Government of Maharashtra
herchy nominates Shri U.P.S. Madan, IAS (MH : 83), asthe Chief Electoral Officer for the State of Maharashtra with effect
from the date he takes over charge and wntil further orders vice Shri R K. Bhargava, IAS. :

2. ShriU.P.S. Madan shall cease to hold and hand over forthwith the charge of all or any charges of work under
the Government of Maharashtra which he may be holding before such assumption of office.

3. ShriU.P.S. Madan while fanctioning as tho Chief Electoral Officer, Maharashtra shall not hold any additional
charge whatsoever under the Government of Maharashira except thathe shouldbe designated Secretary to the Government
in charge of Election Department in the State Secretariat.

[No. 154/MT/2004-P, Adinn ]
By Order,
NARENDRAN. BUTOLIA, Under Secy.

Printed by the Manager, Govi. of Indin Press, Ring Road, Mayapuri, New Delhi-1 10064
and Published by the Controller of Publications, Dethi-1100354. ’




