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[, 82/aM-AH/1 3 2/2004] ELECTION PETITION NO. 1/2004

R, N. Rajagopalan
TE FAR, Wi . . Petitioner

ELECTION COMMISSION OF INDIA Vs

‘New Delhi, the 13th September, 2005 (1) R Danushkodi Adithan

O.N. 127.—In pursuance of section 106 of the () R. Amirtha Ganesan
Representation of the People Act, 1951 (43 of 1951), the (3 T. Kasipandian
Election Commission hereby publishes the order of the @ M Appa
High Court of Madras dated 2-8-2005 in Election Petition ) App
Nos. 1 & 2 of 2004. (5) S. Suresh
2704 G1/2005 , {425
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(6} A, Ariputhuran
{7) A Kalyana Suntharam
8) K.G. Shanmugamathan
(9 &G. Chinna Durai
(1) A. Sulaiman Sait Alim
(11) K. Thirumalai Nambi
(12) A. Muthukumar
(13) L. Srithar Babu

(14} The Election Commission of India,
Rep. by its Chief Election
Commiissioner

(15)  The Returning Officer/District
venue Qfficer,

0. 36, Tirunelveli Parliamentary

onstituency, Tirunelveli.

. Respondents

This Hiection Petition praying that this Hon ble
{Court be pleas d to :

{2) D 1are the order dated 24-4-2004 accepting
* the nomination| papers of the 1st respondent contesting
for the Parliam¢ntary Election conducted on 10-05-2004
for No. 36 Tirapelveli Parliamentary Constituency, State
of Tamil Nadu by the 15th respondent as improper, invalid
and illegal,

|
(b) Consequently declare the election of
returned candidate namely the Ist respondent herein
from No. 36, Tirunclveli Parliamentary Constituency,
State of Tamil Wadu in the Eléction held on 10-05-2004
to the House of] people and the declaration of result on
- 13-5-2004 as void. s

(©) DiI%E:CT the Ist respondent to pay the costs
of this Election FPetition.

ELECTION PETITION NO. 22004
M. Arumugam *J | .
‘ .. Petitioner
_‘ 14

(1) R Danushkodi Adithan

(2 R Amirtha Ganesan

(3) '[1 Kasipandian

S N“L Appavu

(5) S; Suresh

() AJ_ Ariputhuran

] d Rajagopalan

8) 154. Kalyana Suntharan

® K.G. Shanmuganathan
(10y G. Chinna Durai
(1) A. Sufaiman Sait Alim
(i2) K. Thirumalai Nambi
(13) A. Muthukumar
(14) C. Srithar Babu

(15) The Election Commission of India,
rep. by its Chief Election
Commissioner.

(16) The Returning Officer/District
Revenue Officer, No. 36, Tirunelveli
Pardiamentary
Constituency, Tirunelveli.

.. Respondents

This Election Petition praying that this Hon’ble
court be pleased to :

(@} Declare the Election of returned canidatc
namely the Ist respondent herein from No. 36, Tirunelveli
Parlimentary Constituency, State of Tamil Nadu in the
Election held on 10-05-2004 to the House of people and
the declaration of result on 13-05-2004 as void.”

(b) Drrect the 1st Respondent to pay the costs
of this Election Petition.

The above Election Petition Nos. 1 and 2 of
2004 having been heard on 29-07-2003, in the presence
of Mr. TV. Ramanujam, Senior Advocate for Ms.
C. Anandaramani and Pitty parthasarathy, Counsel for
the Petitioner in Election Petition No. 1 of 2004, and of
Mr. R. Selvakumar, Counscl for the petitioner in Election
Petition No. 2 of 2004 and of Mr. R. Thiagarajan, Senior
Advocate for M/s. M. Muthappan, S. Muthukumar,
Counsel for the 1st réspondent in Flection Petition Nos.
1 and 2 of 2004 respectively and of Mr. M.R. Raghavan,
standing counsel (Election), counsel for the respondents
14 and 15 in Election Petition NO. ! of 2004 and for
respondents 15 and 16 in Election Petition No. 2 of 2004
and upon reading Election Petition and Counter filed by
the 1st respondent in both Election Petitions (viz) Elec.
No. 1 and 2 of 2004 and upen perusing the evidence
adduced herein and other exhibits therein referred to and
having stood over for consideration till this day and
coming on this day before this court for delivering
Jjudgement in the presence of the said advocate o the
parties hereto and respondents 2 to 13 in Election petition
No. 1/2004 and respondents 2 to 6 and 8 to 14 in Election
Petition No. 2/2004, not appearing either in person or by
advocate and this Court made the fo]lowmg COMMON
ORDER :—

Thts order shall govern both the election
petitions in election Petition Nos, 1 and 2 of 2004. In the
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order both the 15th respondent in- Election Petition
No. 1/2004 and the 16th respondent in Election Petition
No. 2/2004 will be referred to as Returning Officer.

2. The petitioners have filed these petitions
challeging the election of the returned candidate namely
the lIst rcspondent herein, from No. 36, Tiruneveli
Parliamentary Constituency, State of Tamil Nadu, in the
Election held on 10-05-2004 to the House of people.

The case of the Petitioner in Election petition
No. 172004 can be stated thus,

(2) The parliamentary election was held on
10-05-2004. As per the notification dated 16-04-2004
issued by the Returning Officer, the nomination papers
have to be filed between 16-04-2004 and 23-04-2004, the
serutiny of the nomination papers has to be conducted
on 24-04-2004 and the last date for withdrawal of the
nomination paper was fixed on 26-04-2004. Accordingly,
the petitioner filed his nomination papers as an
independent candidate. The respondents 1,2 and 3 filed
nomination papers as party candidates representing Indian
National Congress, AIADMK and Bahujan Samaj Party
respectively, while the respondents 4 and 5 have filed
nomination papers as Janatha Party (United) and Janatha
Party respectively. The respondents 6 to 13 have filed
their nomination papers as independent candidates.

(b) The three nomination papers filed by the
first respondent on 21-04-2004, were not in conformity
with the Rule 4-A as contemplated under the Conduct of
Election Rules 1961, Sec. 33-A of the Representation of
the People Act 1951, and the orders passed in Ref. No.
3/FR/2003/18-11 dated 27-03-2003, by the Election
Commission. of India. On a requistion made by the
petitioner on 22-04-2004 requesting the Returning Officer
to supply the copy of the nomination forms filed by the

Ist respondent, the xerox copies of the same were

furnished to him. On Verification, it was found that the
Ist respondent has not enclosed the two affidavits along
with the nomination papers as required under the Act.
On further requisition, the Ist respondent gave a reply
dated 22-04-2004 stating that the first respondent and
one Mohan Kumar Raja have not filed the affidavits and
the Annexure-I atong with the nomination papers at the
time of its presentation. But, surprisingly, the Returning
Officer called upon the first respondent to furnish the
affidavits prescribed by the Election Commissioner, by
his communication dated 21-4-2004. This would
demonstrate the fact that the 1st respondent has not
filed Form No. 26 and Annexure-I along with his
nomination form.

{c) The Returning Officer has no jurisdiction to
scrutinise the entire nomination paper on the date of
fliling of the nomination papers except verification of the
name, age and the voters list. Traversing beyond his
Jurisdiction, the Returning Officer had issued the said

written communication to the first respondent. Pursuant
to the said communication, the first respondent furnished
those particulars on 23-4-2004 after expiry of time for
filing nomination papers, which were received by the
Returning Officer. The action of the Returning Officer is
uncalled for and unwarranted.

(d) The petitioner filed his objection and
requested the Returning Officer to reject the nomination
papers of the first respondent on the ground that the
same was not in order. However, without any enquiry, the
Returning Officer rejected the objection by his order
dated 24-4-2004. The Returning Officer overruled the
objection by quoting some provisions of law, The action
of the Returning Officer is against the statnory order
dated 27-3-2003 of the Election Commission and the dictum
laid down by the Supreme Court in (2002) 5 SCC 294
(UNION OF INDIA VS. ASSOCIATION FOR
DEMOCRATIC REFORMS AND ANOTHER).

(¢) The Law Commission in its 170th report made
recommendation for debarring candidates from contesting
an election if charges have been framed against them by
a Court in respect of certain offences and necessity for
a candidate seeking to contest election, to furnish details
regarding criminal cases if any ending against him. It has
also been recommended that true and correct statement
of assets owned by the candidate, his/her spouse and
dependent relation should be disclosed. Since the
recommmendations of the Law Commission and the Vohra
Committee have not been implemented, a writ petition
was filed in CW.FE. No. 7257 of 1999 on the file of the
High Court, Delhi, for a writ of mandamus directing the
Election Commmission to implement the reports. The said
writ petition was dismissed on 2-11-2000: b, a direction
was given to the Election Commission in that regard.
Aggricved over the same, the Union of India filed an
appeal in Civil Appeal No. 7178 of 2001 on the file of the
Supreme Court. The Supreme Court by a judgement dated
2-3-2002 modified the order of the High Court and directed
the Election Commission to call for information on affidavit
by issuing necessary orders in execution of ils powers
under Article 324 of the Constitution of India from each
candidate seeking election to parliament or a State
legislature as a necessary part of nomination paper

_ furnishing information as to the conviction or discharge

of the candidate in criminal offences if any, as fo whether
the candidate is accused in any pending case of any
offence punishable with imprisonment for two years or
more, as to the assets of a candidate and of his/her
spouse and that of dependents and as to the ligbilities
of the candidate. ‘

(f) Pursuant to the judgement of the Supreme
Court, the Election Commission passed an order on
28-6-2002. The President of India on 24-8-2002 pronulgated
the Representation of People (Amendment) Ordinance,
2002 (4/2002) to amend the Representation of People Act
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by inserting S¢ctions 33-A, 33-B and 123-A and mmending
Sec. 169 of the Representation of Peaptc Act, 1931
Sec. 33-B of jihe said ordinance rendsred the Election
Commission’y order dated 28-6-2002 ineffective. However,

the Governmept of India issued corresponding notification’

dated 3-9-2002 to amend the Conduct of Election Rules
1961, to give ¢ffect to the aforesaid ordinance. Three writ
petitions came to be filed before the Supreme Court
challenging the constitutional validity of the presidential
ordinance dated 24-8-2002. The Supreme Court by its
Judgment dated 13-3-2003 declared Sec. 33-B of the
amended Actlas illegal, null and void and also issued
further directjon to the Election Commission to issue
revised instruftions to ensure implementation of Sec.
33-A with sompe restrictions. Consequently, the Election
Commission issued a revised order dated 27-3-2003. A
reading of Clguse (1) of the said order coupled with the

direction issugd by the Supreme Court dated 2-5-2002
and Sec. 33-A of the Act, would go to show that filing
of affidavits in Form No. 26 and Annexure I by every

candidate at the time of filing his nomination paper is
mandatory, arjd non-filing or any deviation or violation
of the same would invalidate the nomination papers of

that candidata.

(g) There cannot be any guidelines or
instructions cpntrary to the mandatory provisions. The
Returning Offjcer issued a Hand Book for candidates for
their benefit. The guidelines issued as to the information
about conviction if any is contraty to its order dated
27-3-2003 as well as the judgement dated 2-5-2002 passed
by the Supreme Court. If the nomination papers were
filed, the candidates have no authority or locus-standi
to insert any| papers. The Returning Officer has no
authoerity or jurisdiction to call upon the candidate to fill

. up the lacuna jn order to validate the nomination papers

at the time of §crutiny. Even assuming that affidavits are -

filed at a later ptage before the scrutiny of the nomination
at the instructibn of the Returning Officer, such affidavits
cannot be acgepted. Knowing fully well that the first
respondent’s momunation papers were not in order, the
Returning Officer has issued written instruction to the
first respondent, and the same has to be rejected. The
action of the| Returning Officer is unconstitutional,
unjustified, hinreasonable, excessive exercise of
jurisdiction, akbitrary in nature ‘and amounts to doing
favouritism toja particular candidate.

(h} Gontrary to the Clausc 10(C) of the Hand
Book, the Retirning Candidate erred in accepting the
nomination pdpers of the first respondent as “in order”.
The Returning candidate instead of following the
procedure prescribed under Sec. 33-A(3) of the
Representatiod of People Act, 1951, permitted the first
respondeni tg furnish the copies of the atfidavits at the
time of scrutigy. It is clear that the mandatory provisions
of the Acl ha o not been followed while accepting the

I
|
|
i

nomination papers of the first respondent. In such
circumstances, the Returning Officer should have rejected
the nomination papers of the 1st respondent. In view of
the uniawful procedure adopted by the Returning Officer.
the first respondent has come out as a successful
candidate, otherwise, he would be disqualified to coniest
the election. By this partisan attitude of the Returning
Officer, the entire election process in respect of No. 36,
Tirunelveli Parliamentary Constituency is vitiated by
various irregularities, which materially affected the result
of the e¢lection. There was flagrant violation of
implementation of the provisions of the Representation
of People Act and Rules framed thereunder and the
Conduct of Election Rules. Hence, this petition.

4. The petitioner is Election Petition No. 2 of
2004, who was one of the voters, has reiterated the
averments as found in Election Petiton No. 1 of 2004.

5. The first respondent in Election Petition
No. 1/2004 contested the petition on the following
ground :

(@) He filed his nomination papers on
21-4-2004 in accordance with the
provisions of the Representation of the
People Act 1951, the conduct of Election
Rules, 1961, and also the orders of the
Flection Commission of India. The
necessary affidavits to be filed along
with the nomination papers were filed on
23-4-2004 well before the expiry of the
time fixed for the filing of nomination
namely 3.00 PM. on 23-4-2004. The
question of liability for rejection of the
nomination papers would arise only at the

- time when the nomination papers were
taken up for scrutiny, and at that point of
time, if the affidavits contemplated by the
order of the Election Commission dated
27-3-2003 are not available, then the
nomination papers are liable to rejection.
Any nomination filed upto 3.00 PM. on
23-4-2004 is a valid one. The affidavits
could also be filed within that time. In the
instant case, he filed the affidavits within
time. The affidavits were displayed by the
Returning Officer in the Notice Board. The
petitioner having the benefit of the same,
filed his objections on 24-4-2004. In such
circumstances, the petitioner is estopped
from contending that the nomination of
the first respondent was not valid for non-
furnishing of the required affidavit.

(b) No portion of the Rules framed by the
Election Commission on 27-3-2003,
stipulates that if the nomination papers
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©

are not accompanied by the affidavit
coiicerned, then the nomination papers
are liable to be rejected even at the time
when the nomination papers are filed.
The stage for finding out whether the
nomination papers are liable to rejection
for non-furnishing of the affidavit
concerned would be only at the time of
scrutinizing of nomination papers and
not earlier. There is no bar to the
Returning Officer pointing out the absence
of the affidavits since Rule 15 of the
Book for Candidates Guidance and
Benefits makes it clear that if the
informations required in the form of
affidavit, are not furnished along with the
nomination papers, then- it has to be
furnished before the date and time fixed

* for scrutiny of nomination. The Returning

Officer considered the objection raised
by the petitioner and found that the
furnishing of the affidavit has been done
in accordance with the Rule.

As per the Rules, a duty is cast upon the
Returning Officer to bring to the notice
of the candidate and absence of the
affidavit along with the nomination papers
immediately on the filing of nomination,
and the candidate should be asked to file
the affidavit by the date fixed for scrutiny.
The nomination filed by the first
respondent is the conformity with the
provisions of the Representation of People

- Act, the Conduct of Election Rules and

also the orders passed by the Election
Commission of India. The fact that the
petitioner did not raise any objection before
the Returning Officer at the time of
scrutiny of the nomination shows that he
had no valid objection. The Returning

- Officer has jurisdiction to look into the

nomination papers when filed as otherwise
he cannot comply with the direction in the
Hand Book of Returning Officer. It is
mischievous to allege that on receipt of a
commumication from the Returning Officer,
the first respondent produced the
affidavits on 23-4-2004 after the expiry of
time for filing nomination papers. The
Returning Officer has not shown any
favouritism to the first respondent. The
order of the Returning Officer is not in
violation of the provisions of the
Representation of the People Act, 1951 or
any Rules made therein or any order of
the Election Commission of India.

A7 4 Ci[eS~2

(d)

©

®

There is nothing illegal or improper in the
approach of the Returning Officer calling
upon him to file the affidavits, accepting
the affidavit filed by him and rejecting the
objections raised by the petitioner. The
said act of the Returning Officer is not
contrary to Sec. .33-A(3) of the
Representation of the Peopie Act or Rule
4-A of the Conduct of Election Rules or
the order dated 27-3-2003 of the Election
Commission. there is no violation of any
of the provisions of the order dated
27-3-2003 in the filing of the nomination
by the first respondent and the furnishing
of the required affidavits. The petitioner

‘has not properly and correctly appreciated

the order of the Election Commission
dated 27-3-2003. The petitioner having filed
his nomination accepting the very same
guidelines, canmot now turn round and
urge that the guidelines are contrary to
the said order. There is no prohibition
under the order dated 27-3-2003 of the
Election Commission prohibiting the filing
of any other paper forming part of the
nomination before the expiry of the time
limit fixed for filing of nominations.

The power of the Returning Officer to
receive nomination papers before the
expiry of the time limit fixed, therefore,
includes  all incidental powers to give
effect to the power to receive the
nomination. The reference to the power to
reject the nomination in Sectionl0(0) of
the Hand Book for the ¢andidates would
arise only at the time of scrutiny of the
nomination, and if at that point of time,
the required affidavits are not furnished,
then the nomination is liable to rejection
and not otherwise. The procedures
contemplated under the Representation of
the People Act and also the order dated
27-3-2003 of the Election Commission,
have been complied with by the first
respondent,

It is relevant to note that the petitioner in
his objections dated 24-4-2004 beforc the
Returning officer, did not point out that
there was no display of the affidavit by
the Returning Officer. The acceptance of
the nomination of the first respondent by
the Returning Officer is in order and
cannot be attacked by invoking the
provisions of the Representation of the
People Act or the Conduct of Election
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Rules or the order of the Flection
Commission dated 27-3-2003. The entire
election process had been done in
accordance with law and is not vitiated by
any irregularities as alleged by the
petitioner. There is no irregularity
committed by the Retarning Officer. Under
the circumstances, the election petition is
liable to be dismissed.

6. The first respondent in Election Petition No.
2/2004 has miade the very same allegations as found in
Election Petition No, 1/2004,

7. The respondents 2 to 13 in Election Petition
No. 1/2004 apd the respondents 2 to 6 and 8 to 14 in
Election Petitim No. 2/2004 have not appeared, and hence,
they are set dxparte.

8. The following issnes were framed in Election
Petition No. 1j of 2004 :

(1) | Whether the nomination paper filed by
the first respondent is valid as per Rule
4-A of Election Rules 1961 and 33-A of
the Representation of People Act, 19517

(2) | Whether the nomination paper is valid
" | without amnexure of Form No. 26 along
with the nomination paper?

(3) | Whether the act of the 15th respondent
calling for affidavit and Form No. 26 from
the 1st respondent is with jurisdiction and
as per law?

@) | Whether the nomination paper of the Ist.

respondent is contrary to Sec. 33-A(3) of
the Representation of the People Act, Rule
4-A of the Conduct of the Election Rules,
1961, and against the statutory order made
in No. 3/ER/2003/I8-11, dated 27-3-2003?

(5) | Whether nomination paper of the Ist
respondent accepted by the 15th
respondent is legal and sustainable in law?

(6) .Whether the nomination paper without
furnishing the entire particulars containing
in Form 26 along with annexure I and
affidavits, is sustainable under the
Representation of People Act, 19517

(7) {Whether the petitioner is entitled for the
declaration of the clection of the first
respondent as void, for the reasons stated
in the petition?

(8) . To what rehicf the petitioner is entitled to?

9. The following issues were framed in Election
Petition No. 2{of 2004 :

(1) Whether the nomination paper filed by
the first respondent is valid as per Rule
4-A of Election Rules 1961 and 33-A
of the Representation of People Act,
19517

(2) Whether the nomination paper is valid
without annexure of Form No. 26 along
with the nomination paper?

(3) Whether the act of the 16th respondent
calling for affidavit and Form No.26 from
the 1st respondent is with jurisdiction
and as per law?

(4) Whether the nomination paper of the
1st respondent is contrary to Sec. 33-
A(3) of the Representation of the
People Act, Rule 4-A of the Conduct
of the Election Rules, 1961, and against
the statutory order made in No, 3/ER/
2003/JS-IT dated 27-3-20037

(5) Whether the nomination paper of the
Ist respondent accepted by the 16th

respondent, is kegal and sustainable in -

Law?

{6y Whether the nomination paper without-

furnishing the entire particulars
containing in Form 26 along with
annexure I and affidavits, is sustainable
under the Representation of People Act,
19517

* 7y Whether the petitioner is entitled for
the declaration of the election of the
first respondent as void, for the
reasons stated in the petition?

{8) To what relief the petitioner is entitled
to?

10. By consent of both sides, both the election

petitions were taken up together for enquiry. The
Returning Officer by name R. Thambidurai was examined
as C.W. 1. A letter issued by C.W. 1 on 22-4-2004, was
marked as Ex. C.1. Ex. P1 is the certified copy of the
objections raised by the petitioner in Election Petition
No. 1/2004, at the timy of scrutiny of nomination on
24-4-2004. Ex. P2 is the certified copy of the order passed
by C.W. 1 on 29-4-2004.

11. Advancing the arguments on behalf of the
petitioner in Election Petition No. 1/2004, the learned
Senior Counsel Mr. T.V. Ramanujam, would submit that
the petitioner has sought for a declaration that the order
of the Returning Officer accepting the nomination papers
of the first respondent is illegal and consequently, the
election of the first respondent is void; that the Returning
Officer should have rejected the nomination papers
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submitted by the first respondent; that there was
improper reception of the nomination papers filed by the
first respondent, by the Returning Officer, which has
materially affected the result of the election; that Sec.
33-A of the Representation of People Act is more
relevant to the present facts of the case, since it mandates
that the candidate or his proposer as the case may be,
should at the time of delivering to the Returning Cfficer,
the nomination paper under sub-scction {1) of Sec. 33
also deliver to him an affidavit sworn by the candiate in
a prescribed form verifying the information specified in
sub-section{1); that Rule 4-A of the Conduct of Election
Rules 1961, would make it clear that the candidate at the
time of delivering to the Returning Officer, the nomination
paper under sub-section (1) of Sec. 33 of the Act, should
also deliver to him an affidavit sworn by the candidate
before.a Magistrate of the first class or a notary in Form
26, that the employment of the expression “shall” in Sec.
33-A{2) would indicate that it is mandatory, and hence,
the non-compliance of Sec. 33-A(2) would vitiate the
entire proceedings, and as such, there would be improper
reception of the nomination papers if the affidavit was
not delivered at the time of delivery of the nomination
papers to the Returning Office; that it is pertinent to
point out that Sec. 33-A was introduced after the judgment
of the Apex Court to the effect that the electorate should
know the antecedents of candidate; that in the instant
case, it is an admitted fact that the first respondent
submitted the nomination paper on 21-4-2004 to the
Returning Officer; that at the time when he submitted the
nomination paper, he did not deliver the affidavit in the
format as contemplated by Sec. 33-A(2) of the Act, that
Form 26 gives the format of the affidavit to be furnished
before the Returning Officer under Rule 4-A of the
Conduct of Election Rules 1961; that the heading to
Annexure-I reads “an affidavit to be furnished by the
candidate along with the nomination paper before the
Returning Officer”; and that in the instant case, the fact
that the first respondent has not filed an affidavit
along with the Annexure-A before the Returning Officer
at the time when he delivered the nomination paper on
21-4-2004, is not disputed by the first respondent.

12. Added further, the learned Senior Counsel
that the Returning Officer has been examined in the case
as C.W. 1, who admits in his evidence that at the time
of the filing of the nomination paper, the first respondent
did not file Form 26 and sworn affidavit, that the petitioner
gave a petition on 22-4-2004 requesting the Returning
Officer to furnish him a copy of the affidavit in Form 26
and the Annexure-I and the sworn affidavit by the first
respondent along with the nomination papers, and for
that, the Returning Officer sent a reply on 22-4-2004;
that the said witness has stated that the candidate should
file Form 26 before 11.00 A M. on 24-4-2004 for scrutiny;
that it is pertinent to point out that the Returning Officer
has no jurisdiction to do so; that the observation of the

Returning Officer in Ex. Cl that as per the guidelines of
the Election Commission, it could be done like that, was
contrary to law; that the Election Commission cannot
issue any guideline contrary to the statutory provisions
envisaged in Sec. 33-A(2) of the Act; that Sec. 33-A(2)
of the Act and Rule 4-A of the Conduct of Election

‘Rules 1961, are mandatory which would make it clear

that Form 26 and the swomn affidavit and Annexure-I
have to be necessarily filed along with the nomination
papers; that the election petitioner filed his objections
dated 24-4-2004 under Ex P, and for that, the Returning
Officer passed an order dated 24-4-2004 relying upon
paragraph 4.5(3) of Chapter IV of the Handbook for
candidates; that the handbook for candidate has no
statutory powers, and apart from that, the Returning
Officer could not rely upon the handbook issued for the
candidates; that even assuming that there arc guidelines
found therein, those guidelines have got to be ignored,

- since the statutory provisions alone would prevail, and

under the circumstances, the Returning Officer should
have rejected the nomination papers because the
nomination paper was not accompanied by the affidavit
in Form 26 and Annexure-l, that the reception of the
same was in violation of the mandatory provisions under
Sec. 33-A of the Act and Rule 4-A of the Conduct of
Election Rules; that since the above fact was admitted,
no oral evidence became necessary; that the evidence
through C.W. 1 and Exs. C1, P1 and P2 were available;
that a perusal of the evidence of C.W. 1 and Exs. C1 and
P2 would clearly indicate that there was improper
reception of nomination paper of the first respondent,

. and hence, the clection of the first respondent is void;

that the Returning Officer without rejecting the
nomination paper, has improperly allowed the first
respondent to give the affidavit in Form 26 and
Ammexure-I later and to contest in the election, which
action was void ab-initio; that when the action-of the
Returning Officer was nullity and void ab-initio, it is
clear that the result of the election has been materially

" affected; and that the fact that the result of the election

has been materially affected would be very clear on the
face of it, because the entire proceedings arc non-est in
the cye of law.

13. Advancing the further arguments, the
learned Senior Counsel would submit that the non-
compliance of Sec. 33-A(2) of the Act is not mentioned
as a ground under Sec. 36 of the Act, and this cannot

" be a ground since Sec. 36 is not exhaustive, and it docs

not give the expression “notwithstanding anything
contained in Section 33-A”, and hence, Sec. 33-A is not
complied with; that there “is no nomination paper in the
eye of law at all and that cannot be called as a nomination
paper, and the same gocs to the root of the matter; that
the affidavit in question cannot be filed according to the
convenience of the candidate even after filing the
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nomination pdpers in view of the wordings contained in
Sec. 33-A(2) of the Act, that in the instant case, the
Returning Officer has called upon the candidate to file
the affidavit; that it is not for the Returning Officer to
cure a defect which is incurable, and thus, the order of
the Returning Officer justifying his illegality, is in gross
violation of Se¢. 33-A(2) of the Act and Rule 4-A of the
Conduct of Elgction Rules; that in paragraph 16 of the
said order of the Election Commission dated 27-3-2003,
it is clearly sthted that every candidate at the time of
filing his nomipation paper shall furnish full and complete
information in fregard to the matters required in form with
Annexure-l, ahd it also says that the non-furnishing of
the affidavit by any candidate shall be considered to be
violation of the order of the Supreme Court, and the
nomination ofithe candidate concerned shall be liable to
rejection by the Returning Officer at the time of Scrutiny
of the nomination; that paragraph 19 of the said order of
the Election Commission dated 27-3-2003 would make it
clear that all the Returning Officers should ensure that
the copies of] the affidavit prescribed therein by the
Election Commission, should be delivered to the
candidates along with the forms of nomination papers
as part of the nomination paper, and thus, it was a clear
violation of the mandatory provisions under Sec. 33-A of
the Representgtion of People Act, 1951 read with Rule
4-A of the Cdnduci of Election Rules, 1961, and under

26 and Annexure-1 subsequently filed,
of the nomination paper originaily filed

and thus, the{entire proceedings are void and non-cst
and void ab initio, since there was no nomination in the
eye of law; that there was improper reception of the
nomination papet, which has materially affected the result
of the election of the first respondent; that by improper
acccptance of| the nomination papers, the name of the
first respondent was mentioned as a contesting candidate
for the said ¢onstituency, and because of that, he got
votes: that he| was not entitled to contest in the election
at all because ‘khere was no nomination at all; that in any
event, his nomination papers should have been rejected,
and those vot‘Fs obtained by him have to be ignored and
could not bel counted; that based on the nomination
which should have been rejected, the election so far as
the rcturned candidate was concerned, has been
materially affecied. and if the nomination has been
rejected, he tvould not have any vote, and thus, the
votes oblained by the first respondent have got to be
necessarily ignored, and hence, the petitioner is entitled
for the relief.

14. In order t0 substantiate thc contentions,
the learned Sénior Counsel for the petitioner relied on the
following de¢isons :

{1y AIR 1954 SC (Rattan Anmol Siagh Vs
Atma Ram & Others):

(2) AR 1960 SC 1049 (Brijendralal Gupta and
Another Vs. Jwala Prasad and Others);

(3) 1968 (2) SCR-AIR 1968 SC 1064 (Pashupati
Nath Singh Vs. Harihar Prasad Singh);

@) AIR 1969 SC 605 (Vishwanatha Reddy Vs.
Konappa Rudrappa Nadgouda and
Another);

(5) AIR 1969 SC 1034 (Khaje Khanavar
Khadarkhan Hussain Khan and Another
Vs. Siddavanahalli Nijalingappa and
Anather);

6) AIR 1975 SC 1274 (Dharma Singh Rathi
Vs. Hari Singh and Others),

(7) AIR1984 HP 25 (Kavirai Bhupendra Nath
Gupta Vs. Union of India);

(8 AIR 1986 Orissa 106 (Brundaban Majhi V.
Jagateswar Mirdha),

(9) 1988 (Supp) SCC 604 (Birad Mal Singhvi
Vs. Anand Purohit),

10y  (1999) 4 SCC (K. Venkatachalam Vs. A.
Swamickan and Another);

(1) (2002) 5 SCC 294 (People’s Union for Civil
Liberties and Another Vs. Union of India
and Another); '

(12) (2003)2 SCC 176 (Shaligram Shrivastava Vs.
Naresh Singh Patel);

(13) Case No. Appeal (Civil) 5841 of 2002
(Harikrishna Lal Vs, Babu Lal Marandi) and

(14) AIR 2003 SC 2363 (People Union for Civil
Liberties Vs. Union of India and Another).

15. The learned Counsel appearing for the petitioner
in Election Petition No. 2/2004 has adopted the arguments
advanced by the learned Senior Counsel for the petitioner
in Election Petition No. 1/2004 and would submit that the
petitioner iséntitled for the relief.

16. Vehemently opposing the contentions of the
petitioners side, the learned Semior Counsel Mr. R.
Thiagarajan, appearing for the first respondent in botl
election petitions would submit that the first respondent
filed the nomination paper on 21-4-2004; that the necessary
affidavit required to be filed, were filed on 23-4-2004; that
the competent authority namely the Returming Officer,
received the affidavits and has disseminated the same as
required under the Act and Rules; that the scrutiny of the
nomination papers had taken place on 24-4-2004; that in
obedience of the orders of the Supreme Court dated
13-3-2003 in People’ Union for Civil Liberties (PUCL) and
Another Vs. Union of India and Another (2003)4 SCC 399).
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the Election Commission of India has made a detailed order
on 27-3-2003 in exercise of its powers under Article 324 of
the Constitution of India containing the norms and
modalities to carry out and given effect to the directions of
the Apex Court; that the Election Commission by the said
order has prescribed an affidavit in a prescribed form to be
filed by each candidate at the time of filing his nomination
paper; that the consequences of violation on the part of
the candidate to furnish such affidavit has also been spelt
out in para 16(3) of the order; that the said order dated
27-3-2003 of the Election Commission would further go to

show that if any candidate fails to file an affidavit along
with the nomination papers, he should be reminded to do

the needful by the Returning Officer by a written
memorandum; that a standard draft of such reminder is

also shown in Annexure-A to that order; that the reminder

was also directed to be issued immediately to the candidate

or his proposer presenting the nomination paper; that it

was only by virtue of the above order dated 27-3-2003 of
the Election Commission, the Returing Officer has pointed

out the absence of the affidavit to the first respondent,

that Scc. 36 of the Representation of the People Act refers

to the grounds on which a nomination can be rejected; that

the right to information contained in Sec. 33-A of the Act,

was not referred to as one of the grounds in Sec. 36 on

which the nomination could be rejected; that if it was the

intention of the legislature that the non-furnishing of the

affidavits contemplated by the order dated 27-3-2003 of
the Election Commission would result in the rejection of
the nomination paper, then Sec. 36 of the Act would have

been amended including the non-compliance of Sec. 33-A

as one of the grounds for the rejection of the nomination,

and hence, it wonld be quite clear that the non-furnishing

of the affidavit along with the nomination paper

contemplated in the order dated 27-3-2003, but supplied

before the last date and time fixed for filing of nomination,

was valid in law; that in the present case, the first

respondent has furnished the necessary affidavit before

3.00 PM. on 23-4-2004; that the petitioner in Election

Petition No.. 1/2004 has also filed the objections on

24-4-2004 at the time of scrutiny of the nomination, and the

same has also been over ruled.

17. Added further, the learned Senior Counsel that
there was no illegality committed by the Returning Officer
in bringing to the notice of the first respondent the absence
of the affidavit when the nomination papers were filed,
since the order dated 27-3-2003 of the Election Commission,
clearly provides that if the affidavits were not filed along
with the nomination paper, then that candidate should be
reminded to do the needful by the Returning Officer; that
no papers much less the affidavit referred to, were filedon
23-4-2004 after the time for filing of the nomination paper
was over: that even the objection filed by the petitioner in
Election Petition No. 1/2004 before the Returning Officer,
did not support his casc; that the Returning Officer had
the necessary jurisdiction by virtue of the orders of the
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Election Commission dated 27-3-2003 to look into the
nomination paper when filed by the candidate, as otherwise,
he could not comply with the directions as contained in
the order dated 27-3-2003; that there was no prohibition
under the provisions of the Reprosentation of the People
Act or the order dated 27-3-2003 of the Election
Commission, prohibiting the filing of any paper forming
part of the nomination paper before the expiry of the time
fixed for filing the nomination that at the time when the
nomination papers were taken up for scrutiny on 24-4-2004,
pothing was found wanting in the nomination paper of the
first respondent; that the question of non-furnishing of
the affidavit and the consequent violation of the order of
the Election Commission warranting rejection of nomination
paper by the Returning Officer, would arise only at the time
of scrutiny of the nomination; that it is not the case of the
petitioners that at the time when the nomination papers
were taken up for scrutiny, anything was warranting so far
as the first respondent was concerned; that the petitioners
have also not shown that the result of the election insofar
as it concerns the first respondent, has been materially
affected, and under the circumstances, the petitioners do .
not make out any ground for rejection of the nomination as
contemplated by the Act, and hence, both the petitions
have got to be dismissed.

18. As could be seen above, these two election
petitions have been brought forth challenging the election
of the first respondent under Sec. 100(1)(d)(i) of the
Representation of the People Act, 1951, on the grounds
that the order of the Returning Officer dated 24-4-2004
accepting the nomination papers of the first respondent in
respect of Tirunelveli Parliamentary Constituency, is
imporper, invalid and illegal and the consequent election
of the returned candidate namely the first respondent, is
void. .

19. Asperthe averments made in the pleadings, the
following admitted facts would emerge :

The election to Tiruneclveli Parliamentary
Constituency in the State of Tamil Nadu was held on
10-5-2004. The Returning Officer announced the election
date as well as the date for filing of the nomination papers
and scrutiny of the same by way of a notification on
16-4-2004. According to the notification, the nomination
papers were to be filed between 16-4-2004 and 23-4-2004.
The scrutiny of the nomination papers were tobe conducted
on 24-4-2004, and the last date for withdrawal of the
nomination papers was fixed on 26-4-2004. The election
was to be held on 10-5-2004. Pursuant to the above
notification, the petitioner in Election Petition No. 1 of2004
filed his nomination paper as an independent candidate,
while the respondents 1, 2 and 3 filed their nomination
papers as party candidates, on 21-4-2004. The petitioner in
Election Petition No. 1/2004 made a requisition on
22-4-2004 requesting the Returning Officer to supply the copy
of the nomination forms presented by the first respondent,
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and the Returning Officer accordingly, furnished the xerox
copy of the sﬁw on 23-4-2004. The first respondent has
not enclosed the affidavit in Form 26 and Annexure-1along
with the nomination papers while presenting the nomination

papers on 21-4-2004. The Returning Officer by his

communicatign dated 21-4-2004 called upon the first
respondent tq furnish the affidavits prescribed by the
Election Comrhission n its order No, 3/ER/2003/J8-1I dated

27-3-2003 before the date of scrufiny of the nomination .

papers. The fifst respondent filed the same on 23-4-2004.
The petitionet in Election Petition No. 1/2004 filed his
objections on;23-4-2004 at the time of scrutiny of the
nomination papers, and the Returning Officer has
considered the objection petition of that petitioner and
overruled the kame stating that the act of the candidate in
not filing the affidavit in Form No. 26 and Annexure-I along
with the nomination papers on 21-4-2004 and furnishing
the same befofe the date of scrutiny could not be construed
as a violation pf the direction of the Election Commission
of India issuefl in para 4.5(3) of Chapter IV of the Hand
Rook for candidates, and further the Returning Officer was
to see whethet disqualification subsisted on the date fixed
for scrutiny irf deciding whether a person was disqualified
to contest thel election.

20. Both these glection petitions came fo be filed to .

avoid the eléction of the first respondent under Sec.
100(1)(@)(1) of the Representation of the People Act, 1951.
Sec. 100 of tHe Act enumerates the grounds for declaring
the election 19 be void. Sec. 100(1)(d)(3) reads as follows

“100. Grounds for declaring election to be void (1)
Subject to the provisions of Sub-section (2), if the
High Court is of the opinion

candidate was not qualified or was disqualified, to
be chosen to fill the seat under the Constitution or
this Acl or the Government of Union Territories Act,
1963 (20 of 1963); or

(a) t]?{ on the date of his election a returned

(b) thatany corrupt practice has been conunitted by
a returhed candidate or his election agent or by any
other person with the consent of a returned candidate
or his ¢lection agent; or

(c) that any nomination has been improperly
rejected; or

{d) that the result of the election, insofar as il
concerns a returned candidate, has been materially
affectqd—

() bythe improper acceptance of any nomination.”

21. In the instant case, the petitioners have sought
a declaratioh that the election of the first respondent 1s
void on the ground that the result of the election insofar as
it concerns the first respondent, had been materially affected
by the imptoper acceptance of his nomination by the

Returning Officer. Hence, this Court hasto necessarily look
into whether the petitioners have pleaded and adduced
sufficient proof that the election insofar as it concerns the
first respondent, has been materially affected by the
improper acceptance of his nomination, and in other words,
whether the petitioners have made necessary and requisite
averments in the pleading as to the improper acceptance of
the nomination and that the result of the election insofar as
it concerns the first respondent has been materially
affected, and adduced necessary proof therefor.

22. Areading of the phrase “If the High Court is of
the opinion” employed in Sec. Sec. 100(1) of the Act wonld
qualify not only Clause (a), but also Clause (d) urider which
the petitioners seek to avoid the election of the first
respondent. Before deciding the question whether the
nomination has been properly or improperly accepted by
the Returning Officer, it would be necessary for this Court
to determine as a preliminary issue, whether the candidate
was disqualified on the date of scrutiny of the nomination
papers, because if the candidate was disqualified, his
nomination could not be said to have been properly
accepted by the Returning Officer. On the other hand, if
the candidate was not disqualified, his nomination would
have to be regarded as properly accepted by the Returning
Officer. Hence, the determination of the question has to be
done by the Court on the same principie for determining
the question-under Sec. 100(1)(a). If the succcessful
candidate cannot be said to be disqualified at the time of
election, he cannot be said to be disqualified on the date of
scrutiny of the nomination papers. In the instant case, itis
not the case of the petitioners that the first respondent
suffered any disqualification at the time of scrutiny.

23. Inorder to come out successful in these election
petitions, the petitioners have to necessarily plead and
prove apart from the improper acceptance, the fact that
the result of the election was materially affected. The first
contention put forth by the petitioners’ side that there was
improper acceptance of the nomination papers of the first
respondent cannot be countenanced for more reasons
than one. As a result of the judgement of the Apex Court
reportedin (2002) $ SCC 294 (PEOPLE’S UNIONFOR CIVIL
LIBERTIES AND ANOTHER VS, UNION OF INDIA AND
ANOTHER. ), THE PROVISIONS UNDER SEC. 33-A AND
33-B of the Representation of the People Act came to be
introduced by the Amendment Act of 2002. The validity of
Sec, 33-B was challenged, and the same was declared as
invalid and unconstitional in PEOPLES’S UNION FOR
CIVILLIBERTIES (PUCL) AND ANOTHER V8. UNION
OF INDIA AND ANOTHER ((2003) 4 SCC 399), wherein
the Apex Court has observed as follows

“The legislative provision should be such as to
promote the right to information to a reasonable
extent, if not to the fullest extenton details of concern
to the voters and citizens at large. While enacting
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the legislation, the legislature has to ensure that the
fundamental right to know about the candidate is
reasonably secured and information which is crucial,
by any objective standards, is not denied. 1t is for
the constitutional Court in exercise of its judicial
review power to judge whether the areas of disclosure
carved out by the legislature are reasonably adequate
to safeguard the citizens’ right to information.”

24, The very reading of the observation made by
the Apex Court, would indicate that the legislative provision
should be such as to promote the right to information to a
reasonable extent. In the said judgement, the Apex Court
has further observed that the Election Commission has to
issue the revised instractions to ensure the implementation
of Sec. 33-A soas to give effect to what is laid down in the
said judgement. Consequent upon the said judgement. the
Election Commission of India has made an order in
- No. 3/ER2003/J8-11 dated 27-3-2003 inexercise of the powers
conferred under article 324 of the Constitution of India
containing norms and modalities tocarry out and give effect
to the directions of the Apex Court. In the said order, the
clection Commission has prescribed an affidavit in a
prescribed format to be filed by a candidate. The guideline
in paragraph 5 of the said order reads as

“If any candidate fails to file the said affidavit along
with his nomination paper, he shall be reminded to
do the needful by the Returning Officer by a written
memorandum. A standard draft of such reminder to
the candidate is annexed hereto as Annexure-A to
this letter. This reminder should be issued
immediately to the candidate or his proposer
presenting the nomination paper.”

25. Tn the instant case, it is not in controversy that
when the first respondent filed his nomination papers on
21-4-2004, he did not file the necessary affidavits. The
Returning Officet, on whom a duty is cast, has to remind
the candidate by a written memorandum to do the needful,
ifthe candidate failed to file the said affidavits along with
the nomination paper. It is pertinent to point out that a
standard draft of such reminder to the candidate is also
annexed thereto as Annexure-A. It is an admitted position
{hat the nomination papers were filed by the first respondert
on 21-4-2004. The Returning Officer on the initial scrutiny
found that those affidavits were not filed, and hence, he
has reminded the first respondent to file the affidavits by
way of a written memorandum, and accordingly, the first
respondent has also filed the same on 23-4-2004 the last
date for filing nomination. At this juncture, it remains tobe
stated that at the time when the nomination papers of the
first respondent were taken up for scrutiny on 24-4-2004
the date of scrutiny, the nomination papers were conmpletc
and found to be in order. It is not the case of the petitioners
that when the nomination papers of the first respondent

were taken up for scrutiny by the Returning Officer on
24-4-2004, they were cither incomplete or did not satisfy
the legal requirements.

26. Placing much reliance on Sec. 33-A(2) of the
Representation of the People Act and Rule A-4 of the
Conduct of Election Rules 1961, it was urged by the
petitioners” side that it was mandatory that at the time of
delivering to the Returning Officer the nomination papers
under sub-section (1) of Sec. 33, the candidate should also
deliver to him, an affidavit sworn in the prescribed form,
verifying the information specified in Sub-section. (1); but,
in the instant case, those affidavits in the prescribed form
were not filed along with the nomination papers on
21-4-2004, and they were filed subsequently; that so long
asthose affidavits were not filed along with the nomination
papers, it was vialative of the said mandatory provision,
and hence, the incomplete nomination papers should have
been rejected by the Returning Officer, since there was 10
nomination paper at all in the eye of law, and thus, the
entire proceedings accepting. the nomination paper of
the first respondent and his pursuant election Were void,
nonest and void ab-initio. It is true that Sec. 33-A(2)
reads as follows : ‘

“33A, Right to information.

(2) The candidate or his proposer, as the casc may
be, shall, at the time of delivering to the returning
officer the nomination paper under sub-section (1)
of Section 33, also deliver to him an affidavit sworn
by the candidate in a prescribed form verifying the
information specified in sub-section (1).”

At this juncture, it is pertinent to point out that Sec. 33-A
and Sec. 33 of the Act are distinct and different. Section.
33-A is an introduction by the legislature pursuant to the
judgement of the Apex Court stated supra. in such
circumstances, the contention of the petitioniers’ side that
Section. 33-A is part of Sec. 33 of the Act cannot be
countenanced.

27. Sec. 36 of the said Act deals with the scrutiny of
nomination by the returning officers. Section. 36(2) directs
the returning officer to examine the nomination papers and
to decide al! objections that may be made to arry nomination
and may, either on such objection or on his own motion
after such summary inguiry, which he thinks necessary,
reject the nomination papers on any of the following
grounds : :

“(a) that on the date fixed for the scrutiny of
nominations the candidate either is not qualified or
is disqualified for being chosento fill the seat under
any of the following provisions that may be
applicable, namely .—

Articles 84,102,173 and 191,
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Part II of this Act, and Sections 4 and 14 of the
Government of Union Territories Act, 1963 (20 of
1963);:;[n :

) tha%there has been a failure to comply with any

of the provisions of Section 33 or Section 34; or

at the signature of the candidate or the
proposdr on the nomination paper is not genuine.”

of the provisibns of Section 33 or Section 34 could be a
good ground [to reject the nomination. It is pertinent to
point out that the failure to comply with the provisions
found under Jec. 33-A is not shown as a ground to reject
the nominatign. It remains to be stated that Section 33-A
was introducefd by the Amendment Aci of 2002, as a result
of the directions of the Apex Court in PEQPLE’S UNION
FOR CIVIL LIBERTIES AND ANOTHER VS, UNION OF
TNDIA AND ANOTHER [ {2002) SCC294). Haditbeenthe
intention of the legislature that the non-furnishing of the
affidavits cortemplated by the order dated 27-3-2003 of
the Election Commission should be considered as one of
the groundsg for rejecting a nomination paper, a
corresponding amendment in Section 36 of the Act would
have also been dome including Section 33-A in
Sec.36(2)(b), but not done so. Hence, it would be clear that
the affidavits 4s contemplated in the Election Commission’s
order dated 2
nomination paper, could be supplied later, but before the
time fixed fon the filing of the nomination paper, thereby
enabling the [Returning Officer to decide the objections
made by the other candidate or on his own motion in order

ittedly, the first respondent has furnished
necessary affidavits on 23-4-2004 and has made the
nominztion papers complete and order. From the admissions
made by the petitioner in Election Petition No. 1/2004 and
the evidence bf C.W. 1, it would be quite evident that on
24-4-2004, the said petitioner filed his objections and those
objections were overruled by the Returning Officer the
very day, by way of an order, wherein he has clearly stated
the reasons fr doing so. Having raised objections at the
time of scrutiny, the said pefitioner cannot now be permitted
to say that hg was not given sufficient opportunity. Only
after dissemination of the affidavits and the said petitioner
was put on nqtice, he should have raised objections in that
regard, and thus, the contention of the petitioners that
improper acceptance of the nomination paper
has got to belrejected both factually and legally.

30. Inithe instant case, the Returning Officer was
perfectly correct in accepting the affidavits though no1
filed along with the nomination paper on 21-4-2004, but
fited on 23-4-2004 within the last date for filing nomination
papers. Sincefor making the scrutiny, all nomination papers

were present, Under Section 36(2)(b), the non-compliance
of Section 33-A is not shown as ground to reject the
nomination paper, and apart from that, as per the guideline
in paragraph 5 of the order of the Election Commission
stated supra, the Returning Officer had issued a written -
memorandum to the candidate namely the first respondent
reminding him of the affidavits to be filed and received
them on 23-4-2004 when filed by the first respondent. Hence,
the contention put forth by the petitioners’ side that the
Returning Officer has committed an illegality in accepting
the nomination papers of the first respondent has got to be
rejected as devoid of merits,

31. Apart from all the above, it should not be
forgotten that those affidavits are to be filed by a candidate
and to be scrutinised by the Returning Officer to find out
whether the candidate is qualified to be a candidate or to
be rejecied on any one of the grounds enumerated in
Section 36(2). Itis pertinent to point out that the legislative
intent Sec.33-A was to protect the right of the voter to
reasonable and adequate information about the candidate
in respect of the pending criminal cases and past
invoivement in such cases. Needless 0 say that those
informations are intended to be passed on to the citizens
who are the voters and not to the Returning Officer. Merely
because those affidavits were furnished not at the time of
filing the nomination paper and on a subsequent date, but
within the final date for filing of nomination, it canmot be
said to be defective. So long as the nomination papers
were complete along with the necessary affidavits on
the date of the final scrutiny enabling the Returning Officer
to decide whether the candidate suffers by any
disqualification or not, the Returning Officer was justified
in accepting the nomination paper of the first respondent.

32. As pointed out supra, the petitioners have to
plead and prove not only the inproper acceptance of the
nomination paper of the first respondent by the Returning
Officer, but also the factthat the result of the election insofar
as it concerns the returned candidate, was materially
affected. In the instant case, the Court has found that the
petitioners have not proved that there was any improper
acceptance for the reasons stated above. This Court is of
the considered opinion that the petitioners have neither
put forth requisite and sufficient pleading nor proved that
the result of the election insofar as it concerns the first
respondent, has been materially affected in the instant casc.
The petitioners have only stated in paragraph 21 in Election
Petition No. 1/2004 and in paragraph 20 in election Petition
Petition No. 2/2004 respectively as follows: |

“The petitioner states that the partisan attitude
of the Returning Officer shows that the entire election
process in respect of No. 36, Tirunelveli Parliamentary
Constituency, State of Tamil Nadu, is vitiated by various
aforesaid irregularities materially affected the result of the
election held on 10-05-2004.”
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The Court is of the firm opinion that this itself would
not constitute the necessary and requisite pleading in order

to declare the election of the first respondent to be void.
Needless to say that under Section. 100()(d)(3v), it is -

absolutely necessary for the election petitioners to plead
that the result of the election insofar as it concerns the
returned candidate, has been materially affected by the
non-compliance with the provisions of the Act or of the
Rules. The burden is always upon the petitioners to show
positively that the result of the election of the first
respondent has been materially affected by the non-
compliance with the provisions of the Act. In other words,
the petitioners have demonstrate that the potl would have
gone against the successful candidate, if the provisions of
the Act have been complied with. in the instant case, the
petitioners have neither sufficiently pleaded nor proved
that the result of the election insofar it concerns the returned
candidate namely the first respondent, has been materially
affected. This Court is of the view that the decisions relied
on by the petitioner's side and cited supra, are not
applicable to the present facts of the case. Thus, the
. petitioners have miserably failed to prove either there was
improper acceptance of the nomination of the first
respondent of as a consequence of such improper
acceptance, the election insofar ag it concerns the first
respondent, has been materially affected.

33. For the reasons stated above, this Court has to
necessarily hold :—
(1) that the nomination paper filed by the first
respondent is valid, .
(2) that the filling of affidavits as stated above,
though not along with the nomination papers,

but ona subsequent date within the date of
filing nomination is justified;

27044 %[5 = 4

(3) thattheact of the Returning Officer calling for
affidavit and Form No. 26 from the first
respondent is well within his jurisdiction and
as per law;

@) that the nomination paper of the first
respondent is well within the provisions of the
act and the rules.

(5) that the nomination paper of the first
respondent accepted by the Returning Officer,
is legal and sustainable in law;

(6) that the nomination paper of the first
respondent is sustainable under the
Representation of the People Act, 1951; and

(D that the petitioners are not entitled for the
declaration as asked for.

Therefore, the above issues are answered acoordingly.

34. In the result, both these election petitions fail
and they are dismissed.

Witness the Hon'ble Shri Markandey Katju, Chief
Justice, High Court at Madras aforesaid this the 2nd day of
Angust, 2005.

Sd/-
V. NALLASENAPATSY, ASSTT. REGISTRAR (0. §. 11)
[No. 82/TN-HP/1&2/2004]

By Order,
TAPAS KUMAR, Secy.

Printed by the Manager, Govt. of India Press, Ring Read, Mayapuri, New Delhi-110064

and Published by th~ Contreller o

f Publications, Delhi-110054.



