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masm& OF HMAFFAIRS
NngeIh :héz% June, 2006

AT

héreby appoints the officer mentioned in column (1) of the

Table belpw, being Gazetted Officer of the Government, to

be_Estate Officer for the purposes of the said Act, and
furdfer difeits that the said officef shall exercise the powers

- conferred and perform the duties imposéd, on estate officer -

by or under thé said Act in Tespect-of public premises
uhder the ‘qontrot or-occupation of the: Central Reserve

* Police.Forge within the Jimits of jurisdiction specified in

Column (2) of the sald Table

TAH.E ‘ N
Des:gnauon of Lhe " Categories of public -
- Officer™ " premises and local limits
v o cof jurisdicion o
al Deputy -~ | - Premises of land and assets
InspectorGe ral of " belonging to the Central
Police, Group Centre, Reserve Police Force at
Cenfral Reserve Police -~ Rambagh, Srinagar

Farce, Srmagar
i [F No. A-TI-1/2006-Admn-I (SNR)-MHA-FF. 11|
: HXK. SUANTHANG, Under Secy..

S" 0 4061 —1n exercise of the powers conferred by -
: Section Xﬁftbe?}ugt;hcﬁermsas ‘(Eviction of }Jnaumonzcd '
; Occupams}Act } (40 of 1971 ), the'Central Government
vl w1 TEm F B B e, TR, TR A nd Al - hé&
% wiew (1) 3 afta srftelt 1 viRg SO S ohE B
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o= vaea
(anflr =rd fawrn)
( T g )
¢ feeett, 5 TRy, 2006

_ WL, 4062, — WA B Sh (et ) arfy-
fram, 1959 =) 4RI 26 T 3U-uW@ (2F) $ Gy ufeT uw@
25 F IU-uR (1) & @IS (TF) B IR F, A
R ¥ o W, @ (), B w2 i siw dag
% FHFHT HHaE § | stfirgan | a@ 2 i 99 5
sty & fou s fafuga =y 9 3= Swufusrd =
g o9 7% st I W2 ¥F e dOR @ FHwR

waft T T TF, o TR @, e A% o Ao #

a1 # frem & w9 9 figwa F 21
{1 §. 15/3/2006-3T¢ 3R]
™Y 9=, o wfea
MINISTRY OF FINANCE
(Department of Economic Affairs)
(Banking Division)
New Delhi, the 5th QOctober, 2006

S. 0. 4062. —In pursuance of clause (ca) of Sub-
section (1) of Section 25 read with Sub-section (2A) of
Section 26 of the State Bank of India (Subsidiary Banks)
Act, 1959, the Central Government hereby appoints Shri
Shankerbhai Bhaghubhai Patel, Special Assistant, State
Bank of Saurashtra, Surat (Begumpura), as Director on the
Board of State Bank of Saurashtra from amongst the
employees of State Bank of Saurashtra, who are workmen,
for a period of three years from the date of notification or
until his successor is duly appointed or till he ceases to be
a workman employee of the State Bank of Saurashtra,
whicheveris earlier. . ~

{F.No. 15/3/2006-1R ]

RAMESH CHAND, Under Secy.

¢ fewett, 10 SRR, 2006
WLIM, 4063, — R W ¥F Afufam 1955(1955
H23) F YW 19 % TE (W) A ¥R 20 FII-4R (1)
BRI YS9 VIl 1 WM R U, B WER, A o
¥ ¥ WY w3 % v, GeEm, S I snEe (S
fafer : 16-06-1950), Wiy v, We I aiie vfeen, =1
I TR TV {3 i i@ o, 30! Afirafian = i@,
71 30 A, 2010 TF NS A AT T T, T G =
o7 TR B, 2405065026000 FIT B FAT F, R W

IF % YAy PRy & 9T R s s 2

(%1 € 8/03/2006-130-1 ]
=it <. fig, suafew

New Delhi, the 10th October, 2006
S. 0. 4063.—In exercise of the powers conferred

* by clause (b) of Section19 and Sub-section (1) of Section

20 of the State Bank of India Act, 1955 (23 of 1955), the Central
Government, after consultation with the Reéserve Bank of -
India, hereby appoints Shri Yogesh Agarwal (DOB :
16-06-1950) Managing Director, State Bank of Patiala as
Managing Director, State Bank of India in the pay scale of
Rs. 24050-650-26000 with effect from the date of his taking
charge, till the date of his superannuation i.e. up to
30th June, 2010 or until further orders, whichever is earlier.

[F. No. 8/03/2006-BO-]
G.B. SINGH, Dy. Secy.
=2 fegett, 10 R, 2006
FLIAM, 4064, —TLITFH o (T TF YUl STaY)
W, 1970/1980 & ©E 3 ® I0-E () dRTT 8 &

IU-TE (1) B WY ufsq SHFM FIA (IT-FA! 1 3T

TS aferor) fuftam, 1970/1980 F 4RI 9 F IY-UW (3)
* G2 (F) 20 Vo9 wiHad 1 ¥ F g, :e9
R, A fod S5 3§ wet =3 & uvar, e,
5t <t FurmeEE (9 iy 6-8-1949) , AETHEYH, $TEH
% Fl T FEIL TEW F F AW F 31 7,
2009 T 10T Sfuafim W@ 4 H ARG TF I
AT AT A T, T |/ = ﬂﬂﬂ%ﬁﬁ%maﬁm
" 22050-500-24050 TIC % SR H qoimlen FRew
(U FRye # w9 ¥ i) ® w9 ¥t w5 2
(1. |, 8/03/2006-53-1]
A o1 faw, 39 9fag
New Delhi, the 10th October, 2006
S5.0. 4064. —In exercise of the powers conferred
by clause (b} of Sub-section (3) of Section 9 of the Banking
Companies (Acquisiton and Transfer of Undertakings) Act,
1970/1980, read with sub-clause (1) of clause 3, sub-clause
(1) of ¢lause 8 of the Nationalized Banks (Management and
Miscellaneous Provisions) Scheme, 1970/1980, the Central
Government, after consultation with the Reserve Bank of
India hereby appoints Shri V. Sanathanaraman, (DoB :
6-8-1949) General Manager, Indian Bank, as a whole time
Director {designated as Executive Director) Bank of Baroda
in the pay scale of Rs. 22050-500-24050 from the date of his
taking over charge of the post and until further orders or
till the date of his superannuation i.e. upto 31st August,
2009 whichever is earlier. '

{F. No. 8/03/2006-B0O-1]
G.B. SINGH, Dy. Secy.

¢ faeelt, 11 SERER, 2006

WA, 4065, —TFHA Toh (T T8 FHI0 I
@, 1970/1980 % @UF 9(2) & SU-WYS (@) $ T
ofga FHE FA (ITHRA 1 37T T oFawer) fufTm,
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1970/1980 S ¥IRT 9 i IU-4W (3)(B) TN u e 1
WM B Y, FHE TR, IR o ¥ 4 W w6 $
qgEH, oW, Y § T el @ wem (2) o R
=ferdl Sl aAfergE W @9 $1 el @ o et sEty @
e 1o aTTell AR BF 9, T A S ot W 8, e
(1) ¥ fafife adaea S ® 9 o o Sramr 9o
sorters Te—arr R B ¥4 § Tt ww € -

wweft

(0 (2)
118, Y TS, AFR-282010
ot mH. az fawm, 992 TR,
68, T T=waa, faeER®
ot &, wa. sifamT, 9
THRee, “Tweedt  fram”
47/1, W wie, & wr,
AE-600017

"[®L H. 9/30/2005-71 311

1. =) fgg, sqafa
New Delh1 t.he 11th October, 2006

5.0. 4065.—In exercise of the powers conferred
by clause (b) of Sub-section (3)(g) of Section 9 of the

Banking Companies {(Acquisition and Transfer of

Undertakings) Act, 1970/1980, read with sub-clause (b) of
clause 9(2) of the Nationalized Banks (Management and
Miscellaneous Provisions) Scheme, 197071980 the Central
‘Government, after consultation with Reserve Bank of India,
hereby nominate the persons specified in column (2) of the
table below as part time non-official Director under
Chartered Accountant category, on the Boards of the Banks
spec:t" ied in column (1) of the said Table for a period of
three years with effect from the date of notification and/or
until further orders, whichever is earlier :—

TABLE

n 2)
Allahabad Bank Shri Ashok Jain, Chartered
Accountant,
118, Jaipur House,
Agra-282010
Indian Overseas Shri M. Ravindra Vikram,
_ Bank Chartered Accountant, 68,
: Gunrock Enclave,
Secunderabad
Shri K.S. Sreenivasan,
Chartered Accountant,
“Rajalakshmi Niwas™ 47/1,
Sadullah Street, T. Nagar,
Chennai-600017

-Union Bank of India

% feewit, 10 G, 2006

WAL, 4066.—WRAT wy Iuin fawm o
aifufTem, 1989 (1989 HT39) I °RT (6) i IT-UWT (2)
& WY ufaq ¥R (6) F I9-°N (1) & GE (@) T
TEE WRTE W WA S g, HEY TSR, TEgR A
(faedt) =) 37 FEH9R Te0 F ) 0" | 91 T390 Hi
amafy & forg sturan aen ARW B 7, S o ved @,
22050~500-24050 FIY & FqHE T WET A I fawra
5 B Yo Fivew (37 =y Py & &9 § Tmifee) -
% w9 ¥ frgea et § |
T [®LE. 3/3/2004-3E0%-1 ]
TH. T1g, 36 giad

New Delht, the 10th October, 2006

8.0. 4066.—In exercise of the powers conferred
by clause (b) of Sub-section (1) of Section (6) read with
Sub-section (2) of Section (6) of the Small Industries
Development Bank of India Act, 1989 (39 of 1989), the *
Central Government hereby appoints Shri Rakesh Rewari,
Chief Generat Manager, Small Industries Development Bank
of India (SIDBI) as a Whole Time Director (Designated as
Deputy Managing Director), in the Pay scale of Rs. 22050-
500-24050 in SIDBI for a period of four years from the date

‘of his taking over charge of the post or untit further orders,

whichever is earlier.
[F. No. 3/3/2004-IF-1]
M. SAHU, Under Secy.
v;ra =
% feeeht, 12 STaaT, 2006

TIN, 4067, —FFa Wawew, o & favm, $fEn
T F fEAi® 01-06-2006 H WRG B q9GHA, W 0,

=UE 3, I9-@UE (ii) N e, fAF 0 -06-2006 F

. STHTHNY] SEE e AL 843 () ¥ AR wEe

R AR L

S sfirgfm gm:»ﬁ‘uhaq"om a7 W
fm

| BRfTeE e U, W 14 s o
rftor g3 2, uf 14 &%, ZI9TEE
T 15 '
( Harerrdl ¥E 93 4, W 19
I AM) _ _
2 IEd yes g, qfsd 19 - sunfen
(foret 1 )

[F. No. 9/30/2005-BO. 1}
G.B. SINGH, Dy. Sccy.

[ | 1/4/20{16--:#;{3\7{5’5
T, eR, WA wiew

———— - —_—— »
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CORRIGENDUM
New Delhi, the 12th October, 2006 .

S. 0. 4067.—In partial modification of Ministry of
Finance, Department of Economic Affairs, Banking
Division’s Extraordinary notification No. 8.0. 843(E) dated
1-6-2006 published in the Gazette of India, Part I, Section-
3, Sub-section (i1) dated the 1st June, 2006, the following
changes (in the English version) may be read as under:

As notified

Page and line  To be read as -

Number

.1 Hoshangabad Page 5 Line Kshetriya
Kshetriya Gramin No. 3 & 16 Gramin Bank,
Bank Page 6Line Hoshangabad

' No.land2 .
(name of the Page 7 Line
transferor bank)  No. 22
2 Umari Page 7Line Umaria

(Name of the No.25
District)

~ [F.No. 1/4/2006-RRB]
M.K. MALHOTRA, Under Secy.
R fawelt, 13 SR, 2006

WL, 4068, UL AF (T4 Td Fhivl Iq9Y)

WhIH, 1970/1980 ® @YE 9(2) ® SU-@UE (W) & WY

ofad dHwr S (ITHA F 3R TE o) AfufE,

1970/1980 1 YRI 9 ! 394 (3)(B) T ¥4 vfaay

1 T4 FE {U, HEG THER, IRAE o F6 & Wl

A F ITHE, TaeEW, 99 & T wReft ® w7 (2) §

fafafée =afemal = sifuge Wi 27 1 i 9 9 T9

H] erafy & fog sfvateEn smen SRy ER 9%, T U W

f TEel B, Few (1) % fafaide uofrea de @ 9 §

T ST ol § AvTRies R-wa fRrs S v d
e we § -

- wwuit
()] @
e e #t 3FU yH™ T, I TR,
1372, F¥HIT T2, fewei-110006
P A6 i 3G WY, UEE TR,
168, M fofaw, 7% fawsit-110003
o aEEEE o e whe, i T,
b, TR T2, YEaEE, TES
Tz, 2 faewll- 110030
g-218, mma -—rr-‘%«—wn 110017
Hem 3% = ﬂ'ﬁcﬁqu EIECh Eac el

YeftfrEaa' 43/1, TEEl @IH,
AR, Y&l =6, ei-56001 |

[l H. 9/30/2005-9137-1]
St feg, 3T afae

New Delhi, the 13th October, 2006

S.0. 4068.—In exercise of the powers conferred
by Sub-secticn (3){(g) of Section 9 of the Banking
Companies (Acquisition and Transfer of Undertakings)
Act, 1970/1980, read with sub-clause (b) of clause 9(2) of

‘the Nationalized Banks (Management and Miscellaneous

Provisions) Scheme, 1970/1980 the Central Government,
after consultation with Reserve Bank of India, hereby,
nominate the persons specified in column (2) of the table
below as part time non-official Director under Chartered
Accountant category, on the Boards of the Banks specified
in column (1) of the said table for a period of thiee years
from the date of notification and/or until further orders,
whichever is earlier:-

TABLE
M ()
Andhra Bank Shri Anup Prakash Garg, Chartered
Accountant,
_ Dawa Bazar, MY Road, Indore.
Bank of India Shri Kamal Kishore Gupta,
Chartered Accountant,
1372, Kashmere Gate, Delhi- 1 10006
Canara Bank Shri Ajay Mathur, Chartered
Accountant,
168, Golf Links, New Delhi-110003.
Bank of Baroda  Shri Amarjit Chopra, Chartered -

Accountant,
11, Empre Estate, Sultanpur, M.G.,
Road, New Delhi-110030.
Corporation Bank Shri 8. Ravi, Chartered Accountant,
. D-218, Saket, New Delhi-110017,
Indian Bank Dr. Gundmi Sudhakar Rao,
Chartered Accountant.
“Sriniketan” 43/1, 5th Cross,
Jayanagar, 1st Block, Bangalore-
560011.

[F. No. 9/30/2005-BO-T]
GB. SINGH, Dy. Secy.

- fewel, 16 SRR, 2006
FIM  4069.—THa FH iR JHw fawm %
afufTam, 1981 =+ U0 7 &1 I9-9[ (2) & WY 93 ww
6 F IU-YW (1) B TG (7) GR Wew Wil F1 wEm
FW Y, +E WER, IR Rl 9% # el w1,
TG, ot FeHt 9=, Hafge vy qun AR o

. HE P B OE 9 e uf e g w5 oafy-

A TG W S ARY T TF, o of w8,

Tt FTY SR A g ¥ () ® e 9 |
v % w9 d Tt Fwt &

| [ ¥, 7/4/2004-F30-1]

o, &, fag, 3v-wiam
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New Delhi, the 16th October, 2006
8.0. 4069. —In exercise of the powers conferred

by clause (c) of sub-section (1) of section 6 read with sub-

section (2) of section 7 of the National Bank for Agriculture
and Rural Development Act, 1981, the Centrdl Government,
in consultation with Reserve Bank of India, hereby
nominates Shri Lakshmi Chapd, Retd. IAS and Smt. Shashi
Rekha Rajagopalan from the Central Board of Reserve Bank
of India as directors on the Board of Directors of Natiomal
Bank for Agriculture and Rural Development (NABARD),
from the date of notification and until further orders
whichever is earlier.

[F. No. 7/4/2004-BO. ]
G.B.SINGH, Dy. Secy
(oo fawmar)
1 Ty T N
¢ fwefl, 9 R, 2006
( AT )

AT, 4070, — FTHT SUCEH, 1961 (1961 F143)

F YR 138 F IU-YT (1) F @S (F) ®I-TE (ii )
* AU W Fx WEN THEEW, SU-TUE F yEey
TR, FHAN T W A # affe e d

[ siferger 6. 284/2006/ W1 ® 225/9/2006-H M-

: Yup Sitedl, Firdere
‘(Department of Revenue)
CENTRAL BOARD OF DIRECT TAXES
New Delhi, the 9th October, 2006
(INCOME TAX)

S.0. 4070.—In pursuance of sub-clause (i) of clause
(a) of sub-section (1) of section 138 of the Income-tax,
1961, (43 of 1961), the Central Government hereby specifies
Director General, Employées’ State Insurance Corporation,

India for the purpose of the said sub-clause. ‘
[Notification No. 284/2006/F. No.225/9/2006-ITA-1I]
RENU JAUHRL, Dlrector

vardt wd w e
= fewedt, 12 SR, 2006
LA, 4071, —Iorara sifufm, 1983 #Y U 3 i
IY-4R (1) g 9T ViRl 1 W@ w1 g, 9%
TR, TG 4l SRS T WA, (SE  83)
YA AR R Ao o 4 STEGER, 2006 % GAlaRT §
mmwﬁmmma}mﬂﬁgﬁ
w1

[E. T-35013/1/2006-a]
TH. %. GO, 39-§fEa
MINISTRY OF OVERSEAS INDIAN AFFAIRS
' New Delhi, the 12th October, 2006

8.0. 4071.—In exercise of the powers conferred
under Section 3, Sub-section (1) of the Emigration Act,

1983, the Central Government hereby appoints Sh. Jagadananda:
Panda, IAS (OR:83) as Protector General of Emigrants in the
Miniastry of Overseas Indian Affairs-with effect from the
forenoon of 4th October, 2006 until further orders.

[No. A.-35013/1/2006-PA]

S.K KHURANA, DySecy
Ty S frwm
HaY, 12 TR, 2006
. LA, 4072 -] e sifufm, 1962 Y i 27
T T ofed T s (Fafecer deerm) FEEet, 2004 %
frem 2 & 3u-Fam (1) & @ (8) TR Sew wifsREl

| Iwm R g, 3R @ v @ R 17 S, 1992 F

sugET | 18/1(5)/91-331R (YRA YR & To9A H
% 7 O, 1992 W WEIVE | FLAL 714) T Afimrur
H, &% uThR, 390 Framl grn wem sfuer i v el
1 I FA B T, TAgERT A el e wieg @

Feae I, wem Wiy & w9 H Fgw
[€ 30/1/2002-33V/=1e, 1172875 ]
®. TEHFATH, R afad

. DEPARTMENT OF ATOMIC ENERGY
Mumbai, the 12th October, 2006

S.0. 4072.—In exercise of the powers conferred by -
Section 27 of the Atomic Emergy Act, 1962 read with clause
(g)of sub-rule (1) of rule 2 of the Atomic Energy (Radiation’
Protection) Rules, 2004 and in supersession of this
Department Notification No. 18/1(5)/91-ER dated 17th
January, 1992 (5.0, No. 714 published in the Gazette of

India dated March 7, 1992), the Central Government hereby
appoints the Chairman, Atomic Energy Regulatory Board

" as the “Competent Authority” to exercise the powers

conférred on the Competent Authority by the said Rules.
[No. 30/1/2002-ER/Vol. 1I/2875] .
K. PADMANABHAN, Under Secy.

( anferg faurm)

7 fwett, 3 ST, 2006

WA, 4073, —-HFA W, Faiq (Ffee Fraao
3R friveron) fram, 1964 % fiam 12 % 39-Frm (2) BT
ufsa, frale (Fafadt frgam oiv Prdtaon) sifufem, 1963
(1963 7 22) ! ¥R 7 I I9-URT (1) BRI W< AfHa] 31
WM w@ g, dod geRedy ww sie sfem (WEER)
fafiee & & 1862, Tl UT, el wiod, INEm,
PR-560020, § from 2, % 38 g & W @

@ & i oY #Y erafy & Ry SfoRg T, WA TR

W S | L. 3975, T 20 KGR, 1965 F W
I g 4 fafifée wf ok s qu- 1 sl de
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e R S s (FTHIS TRETEEEE w5 BigE)
F frafn @ @ lem % fou faifafen ol & ondm

F1er § v @ wE e %1 Frlao w6 % fa

T & ¥ H W yeE HE €, oty -

() fr fwd qufedy w9 e e (TRae)
fafiee, drar @i au sraes-gu- 1 %1 Frafa (Feon)
fram, 1965 ® fram 4 & anefi| Frdeor =1 Wm-93 YA
HH ¥ 399 g0 e W e =) vl # wiw FE
% o, 7u fafam fafe Fgo ofteg g A=
arferemfal Y vata gfaug f; st

(i) for Pod wufddn woh ofe fem (WgaR)
fafmes, S7aRr, T afugen & iR o7 $i ® e
o 18 fewi g 9 awa-uwa R fefee o, Ry (Fdeo

w FEfed frdao), Frafe Fdeon ofeg g fog e,

JEE A

[®1. € T, 5/3/2006/23TE U $4t]
.. wman, 39 wfea

MINISTRY OF COMMERCE AND INDUSTRY
{Department of Commerce)
New Delhi, the 3rd October, 2006

$.0. 4073.—In exercise of the powers conferred by
the sub-section (1) of seciton 7 of the Export (Quality
Control and Inspection) Act, 1963 (22 of 1963), read with
sub-rule (2) of rule 12 of the Export (Quality Control and
Inspection) Rule, 1964, the Central Government hereby
recognises M/s. Superintendence Company of India (Pvt)
Ltd., located at 186/2, S.C. Road, 1st Floor, Seshadripuram,
Bangalore-560020, as an Agency for a period of three years
with effect from the date of publication of this notification,
for inspection of Minerals and Ores Group-I, namely, Iron
Ore and manganese Ore (excluding Manganese Dioxide),
specified in the Schedule annexed to the notification of the
Government of India in the Ministry of Commerce number
S.0. 3975, dated the 20th December, 1965, prior to export of
the said Minerals and Ores, at Bangalore, subject to the
following conditions, namely :—

(i) that M/s. Superintendence Company of India (Pvt)
Ltd., Bangalore shall give adequate facilities to the
officers nominated by the Export Inspection Council
in this behalf to exmine the method of inspection
followed by them in granting the certificate of
inspection under rule 4 of the Export of Minerals
and Ores-Group [, {(Inspection) Rules, 1965; and

(i) that M/s. Superintendence Company of India (Pvt)
Ltd., Bangalore in the performance of their funciton
under this notification shall be bound by such
directives as the Director (Inspection and Quality
Control), Export Inspection Council may give in
writing from time to time.

[F.No. F. 5/3/2006/El & EP]
V. K. GAUBA, Dy. Secy.

™ WA
(el W)
¢ feoelt, 13 TR, 2006

LA, 407419 HaAer (eE W9E), g Fram,
1976 (V9 F MESHIZ WA & fogyEm) & fam 10
39-fram (2) iR (4) B srgE ¥, <fawo A T B
fawzranr iwd Ry s, 97 80% ¥ Aiuw
srfuemfEi et 3 25 =1 wdmus JE yra w1 formn

- ¥, % wagr SHfugfas w1

(¥ f&-2006/w s 1/12/1]

Foon v, Wy FRes (T
MINISTRY OF RAILWAYS
(Railway Board)
New Delhi, the 13th October, 2006

8.0. 40’74.——-Minisﬁ’y of Railways (Railway Board),
in pursuance of Sub-rules (2) and (4) of Rule 10 of the
Official Language Rules, 1976 (use for the official purposes
of the Union) hereby, notify the Railway Station,
Sucunderabad of South-Central Railway, where 80% or
more Officers/Employees have acquired the working
knowledge of Hindi.

’ (No. Hindi-2006/0.L. 1/12/1]

KRISHNA SHARMA, Jt. Director, (O.L.)
@ wmdwn oft @ waew
=% faeeht, 20 faam, 2006

WA, 4075, —FF THN TAEG TS9O (WL
® T wEe ® fag yan ) FEm, 1976 & faw 10
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wHT R | :
[ f2 € 4 11011/6/2005-f8T ]
Yrerw, v ofaa
MINISTRY OF YOUTH AFFAIRS & SPORTS

New Delhi, the 29th September, 2006

$.0. 4075, —In pursuance of sub-rule (4) of
Rule 10 of the Official Language (use for official
purpose of the Union) Rule 1976, the Central
Government hereby notifies Sports Authority of India-
Special Area Sports Centre, Namchi autonomous
office under Ministry of Youth Affairs & Sports,

whereof more than 80% staff have acquired working
knowledge of Hindi.

[F.No.E-11011/6/2005-H.U.}
SAILESH, Jt. Secy.
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MINISTRY OF CONSUMER AFF. FOOD AND PUBLIC DISTRIBUTION
(Department of Affairs)

New Delhi, the 4th August, 2006

S.0. 4076.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the Model described in the said report (see the figure given beiow) is in conformity with the
provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said Model is likely to maintain its accuracy over periods of
sustained use and to render accurate scrvice under varied conditions;

Now, therefore, in exercise of the powers conferred by Sub-sections (7) and (8) of Section 36 of the said Act,
the Central Government hereby issues and publishes the certificate of approval of the Mbodel of non-automatic weighing
instrument (Table top type) with digital indication of “NTH” series of high accuracy (Accuracy class II) and with
brand name “NANOTECH” (hereinafter referred to as the said Model), manufactured by M/s. Nano-Tech
Instrumentation, 6/192, Parkash Nagar, Bodla Road, Shahganj, Agra, U.P. and which is assigned the appgval mark
INDAS/06/235;

The said Model (see the figure given below) is a strain gauge type load cell based non-automatic weighing
instrument (Table top type) with a maximum capacity of 30kg. and minimum capacity of 100g. The verification scale
interval (e) is 2g. It has a tare device with a.100 per cent subtractive rétained tare effect. The Light Emitting Diode
(LED) indicates the weighing result. The instrument operates on 230 Volts and 50 Hertz alternate current power supply;

NANDTEUH

[eRoNoRe

In addition to sealing the stamping plate, sealing shall also be done to prevent the opening of the machine for
fraudulent practices. '

Further, in exercise of the powers conferred by Sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approva! of the said Model shall also cover the weighing instruments
of similar make and performance of same series with maximum capacity up to 50 kg. and with number of verification
scale interval (n) in the range of 100 to 5,000 for ‘¢’ value of 1mg. to 50mg. and with number of verification scale
interval (n) in the range of 5,000 to 50,000 for ‘e’ value of 100mg. or more and with'e’ value of 1x10%, 2x10* or 5x10% k
being the positive or negative whole number or equal to zero manufactured by the same manufacturer in accordance
with the same principle, design and with the samé materials with Wthh the said approved Model has been

manufactured.

[F. No. WM-21(58)/2006]
R. MATHURBOOTHAM, Director of Legal Metrology
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New Delhi, the 19th September, 2006

S.0. 4077.—Whereas the Central Government, after considerinig the report submitted to it by the prescribed
authority, is satisfied that the mode] described in the said report (see the figure given below) is in conformity with the
provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said modet is likely to maintain its accuracy over periods of
sustained use and to render accurate service under varied conditions;

Now, therefore, in exercise of the powers conferred by Sub-sections (7) and (8) of Section 36 of the said Act,
the Central Government hereby issues and publishes ihe certificate of approval of the model of non-automatic weighing
instrument (Weighbridge type) with digital indication of medium accuracy (Accuracy class III) of series ‘MCS” and
with brand name “MCS-WB” (hercinafter referred to as the said model), manufactured by M/s. Micro Control Systems,
No. 24/1264/5, Near Hotel Rajas, Shahapur Road, Ichalkaranji-416 113, District-Kolhapur, Maharashtra which is assigned
the approval mark IND/09/06/204;

rhe said model is a strain gauge iype load cell based non-zutomatic weighing instrument (Weighbridge type)
with a maximum capacity of 10 tonne and ménirnum capacity of 100 kg. The verification scale interval (e) is 5 kg. It has
a tare device with a 100 per cent subtractive retained tare effect. The Light Emitting Diode (LED) indicates the weighing
result. The instrument operates on 230 Volis and 50 Hertz alternate current power supply, '

In addition to sealing the stamping piaie. sealing shall also be done to prevent the opening of the machine for
fraudulent practices and mode! shall not be changed in terms of its material, accuracy, design, circuit diagram, working
principle etc. -

Further, in exercise of the powers conferred by Sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shall also cover the weighing instruments
of similar make, accuracy and performance of same series with maximum capacity above 5 tonne and upto 30 tenne
with verification scale interval (n) in the range of 500 to 10,000 for “e” value of 3 g. or more and with ‘e’ value of 1x]0¥,
2x]{ or Sx!0¥, where k is a positive or negaiive whole number or equal to zero manufactured by the same manufacturer
" in weorcance with the same principle, design and with the same materiats with which, the said approved Model has
been manufactured.

[F. No. WM-21{60/2006]

R. MATHURBOOTHAM. Director of Legal Metrology
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New Delhi, the 19th September, 2006

S.0.  4078.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of
sustained use and to render accurate service under varied conditions;

Now, therefore, in exercise of the powers conferred by Sub-sections (7) and (8) of Section 36 of the said Act,
the Central Government hereby issues and publishes the certificate of approval of the Model of Automatic Gravimetric
Filling Instrument (Barrel filler) belonging to accuracy class, Ref(x), where x-1 of ‘IA-LM’ series with brand name
“INDIANA” (herein referred to as the said Model) manufactured by M/s Indiana Automation, 1st Stage, Peenya
Industrial Estate, Bangalore-560058 and which is assigned the approval mark IND/09/06/385;

The said model is a pneumatically controlled load cell based Automatic Gravimetric Filling Instrument (Barrel
filler) along with weighing system with an electronic controlled panel. Its maximum capacity is 300kg or equivalent
volume. Its maximum fill rate is 6 fills per minute. The machine is designed for filling the free flowing products like oil,
milk, fruit juice, paints, pesticides, chemical adhesive etc. The Light Emitting Diode (LED) mdlcates the weighing results.
The instrument operates on 230 Volts and 50 Hertz alternative current power suppiy.

In addition to sealing the stamping plate, sealing shall also be done to prevent the opening of the machine for
fraudulent practices and model shall not be changed in terms of its material, accuracy, design, circuit diagram, working
principle etc.

Further, in exercise of the powers conferred by Sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said modei shall also cover the weighing instruments
of similar make, accuracy and performance of same series with capacity in the range of 30kg to 300kg or equivalent
volume, manufactured by the same manufacturer in accordance with the same prmcxple design and with the same
materials with which, the said approved mode! has been manufactured

[F. No. WM-21(94)/2006]
R. MATHURBOOTHAM, Director of Legal Metrology
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New Delhi, the 19th September, 2006

S.0. 4079.—~Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
'provmu)ns of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said model is ‘likely t¢ maintain its accuracy over perlods of
sustained use and to render accurate service under varied conditions; .

Now, therefore, in exercise of the powers conferred by sub-sections (73 and (8) of Section 36 of the said Act,
the Central Government hereby issues and publishes the certificate of approval of the Model of Continuous Totalizing
Automatic Weighing Instrument (Belt Weigher) belonging to accuracy class-1, of ‘IA-BW? series with brand name

“INDIANA” (herein referred to as the said Model) manufactured by M/s Indiana Automation, 1st Stage, Peenya
Industrial Estate, Bangalore-560058 and which is assigned the approval mark IND/09/06/391;

The said model is a strain gauge type load ceil based Continuous Totalizing Automatic Weighing Instrument
(Belt Weigher) along with belt conveyor, weighing system and electronic control panel its maximum capacity of
300kg/m and scale interval is 1kg. Its maximum flow rate Qmax is 4000 tonne/hour and minimum flow rate Qmin is 22.7
tonne/hour. The L1qu1d Crystal Display (I.CD) indicates the weighing result. The instrument operates on 230 Volts, 50
Hertz alternate current power supply;

In addition to sealing the stamping plate, sealing shall also be done to prevent the opening of the machine %ot
fraudulent practices and model shall not be changed in terms of its material, accuracy, design, circuit diagram, working
principle etc. )

Further, in exercise of the powers conferred by sub-section (i2) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said mode! shall also cover the Continucus Totalizing
Automatic Weighing Instrument of similar make, accuracy and performance of same serics with capacity in the range
of 30kg to 300kg/m manufactured by the same manufacturer in accordance with the same principle, design and with the
same materials with which, the said approved Model has been manufactured.

[F. No. WM-21(94)/2006]
R. MATHURBOOTHAM, Director of Legal Metrology
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New Delhi, the 19th September, 2006

8.0. 4080.-—-Whereas the Ccatral Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976} and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said model is likely to maintain its accuracy over periéds of
sustained use and to render acCurate service under varied conditions; ‘

Now, therefore, in exercise of the powers conferred by Sub-sections (7) and (8) of Section 36 of the said Act,
the Central Goverament hereby issues and publishes the certificate of approval of the Model of Automatic Catch
Weighing Instrument {Check Weigher) belonging to accuracy class, Ref(x), where x < 1 of ‘EP-W” series with brand
name “BIZERBA” (heiein referred to as the said Medel) manufactured by M/s. Bizegba India Pvt. Ltd., No. 27 Acre
Pratap Kothari Compound No. 3, Opposite Tikuji Ni Wadi, Manapada, Thane (West)»-400 607, Maharashtra and which
is assigned the approval mark IND/09/06/361;

The said model is a strain gauge type ioad cell based Automatic Catch Wejghing Instrument (Check
Weigher). Its maximum capacity is 60kg, and scale interval is 10g. It has a tare device with a 100 per cent subtractive
retained tare effect. The Liquid Crystal Display (LCD) indicates the weighing results. The jnstrument operates on 230
Volts, 50 Hertz alternate current power supply. Its belt speed is in the range of 0.4m/s to 1.33m/s. The test has been
conducted as per OIML. R-50 specification. ‘

In addition to sealing the stamping plate, sealing shail also be done to prevent the opening of the machine for
fraudulent practices and modetl shall not be changed ih terms of its material, accuracy, design, circuit diagram, working
principle etc. before or after sale.

Further, in exercise of the powers conferred by Sub-section (12) of Section 36, of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shall also cover the weighing instruments
of similar make, accuracy and performance of same series with maximum capacity up to 60 kg. and with verification
scale interval (n) in the range of 500 to 10,000 for ‘e’ valué of 5g. or more and with number of ‘e’ value of 1x10%, 2x 10
or 5x10%, where k is a positive or negative whole number or equal to zero manufactured by the same manufacturer in
accordance with the same principle, design and with the same materials with which, the said approved Model has
been manufactured. ‘

7 “[F. No. WM-21(125)/2006]
R. MATHURBOOTHAM, Director of Legal Metrology
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New Delhi, the 19th September, 2006

S.0. 4081 .—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the mode! described in the said report (see the figure given below) is in conformitywith the
provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said model is likely to mamtam its accuracy over periods of
sustamed use and to render accurate service under varied conditions;

Now, therefore, in exercise of the powers conferred by Sub-sections (7) and (8) of Section 36 of the said Act
the Central Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing
instrument (Pailet Car) with digital indication of medium accuracy (Accuracy class-III) of series ‘BZ-PT’ and with brand
name “BIZERBA™ (herein referred to as the said model) manufactured by M/s. Bizerba India Pvt. Lid., 27 Acre Pratap
Fothari Compound, Opposite Tiku Jini Wadi, Manapada, Thane (West}-400 607, Maharashtra and which is assigned
the approval mark IND/(9/06/425; .

The said model is a strain gauge type load cell based non-automatic weighing instrument (Pallet Car) with.a
maximum capacity of 1000kg and minimum capacity of 10kg. The verification scale interval (g) is 500g. It has a tare
device with a 100 per cent subtractive retained tare effect. The Liquid Crystal Display (LLCD) indicates the weighing
results. The instrument operates on 230 Volts, 50 Hertz alternate current power supply;

In addition (o sealing the stamping plate, sealing shall also be done to prevent the opening of the machine for
fraudulent practices and model shall not be changed in terms of its material, accuracy, design, circuit diagram, working
principle etc, before or after sale.

Further, in exercise of the powers conferred by Sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shall also cover the weighing instruments
of similar make, accrracy and performance of same series with maximum capacity above 50kg. and up to 5000kg. with
verification scale interval (n) in the range of 500 to 10,000 for ‘e’ value of 5g. or more and with number ‘e’ value of
Ix10%, 2x10* or 5x10%, where k is a positive or negative whole number or equal to zero manufacture by the same
manufactured in accordance with the same principle, design and with the same materials with which, the said approved
model has been manufactured.

[F. No. WM-21(125)/2006
R. MATHURBOOTHAM, Director of Legal Metrology
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New Delhi, the 21st September, 2006

S.0. 4082 —Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the mode! described in the said report (see the figure given below) is in conformity with the
provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said mode! is likely to maintain its accuracy over periods of
sustained use and to render accurate service under varied conditions;

Now, therefore, in exercise of the powers conferred by Sub-sections (7) and (8) of Section 36 of the said Act,
the Central Government hereby issues and publishes the certificate of approval of the model of non-Automatic
{Conversioi kit for Weighbridge) weighing instrument and digital indication of “SUC” series of medium aecuracy
{Accuracy class II1) and with brand name “SUMO™ (herein referred to as the said model), manufactured by
M/s. Sumo Digital Incorporation, Bye Land No. 1, Navin Nagar, Janapath, Rajgar Road, Zoo Road, Guwahati-781024,
Assam, and which is assigned the approval mark IND/09/05/135;

The said model is a strain gauge type load cell based non-automatic weighing instrument (Conversion kit for
Weighbridge) with a maximum capacity of 40,000 kg and minimum capacity of 200 kg. The verification scale interval (e)
is 10 kg. It has a tare device with.a 100 per cent subtractive retained tare effect. The Light Emitting Doide (LED) display
indicates the weighing result. The instrument operates on 230 Volts, 50 Hertz alternate current power supply.

In addition to sealing the stamping plate, sealing shall also be done to prevent the opening of the machine
for fraudulent practices.

Turther. in exercise of the powers conferred by Sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shall also cover the weighing instruments
of similar make, accuracy and performance of same series with maximum capacity above 5 tonne and upto 100 tonne
with verification scale interval (n)in range of 500 to 10,000 for ‘¢’ value of 5 kg or more and with'e’ value of 1x10%,
2x10% or 5% 10%, k being a positive or negative whole number or equal to zero manufactured by the same manufacturer
in accordance with the same principle, design and with the same materials with which, the said approved Model has
been manufactured. :

_ [F. No. WM-21(258)/2003]
R. MATHURBOOTHAM, Director of Legal Metrology
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New Delhi, the 21st September, 2006

S.0. 4083.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions- of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of
sustained use and to render accurate service under varied conditions; '

Now, therefore, in exercise of the powers conferred by Sub-sections (7) and (8) of Section 36 of the said Act,
he Central Government hereby issues and publishes the certificate of approval of the model of non-automatic
weighing instrument (Platform type) with digital indication of medium accuracy (Accuracy class-1II) of series ““BHP™
and with brand name “BHARAT” (hereinafter referred to as the said model), manufactured by M/s. A.D K. Enterprise,
A-932, Bhavik Nagar, Adinath Nagar, Part-1, Odhav, Ahmedabad and which is assigned the approval mark IND/09/06/382;

)

The said model is a strain gauge type load cell based non-automatic weighing instrument (Platform type) with
a maximum capacity of 1000 kg and minimum capacity of 2 kg. The verification scale interval (e) is 100 g. It has a tare
device with a 100 per cent subtractive retained tare effect. The Light Emitting Doide (LED) indicates the weighing
results. The instrument operates on 230 Volts, 50 Hertz alternative current power supply.

In addition to sealing the stamping plate, sealing shall also be done to prevent the opening of the machine
for fraudulent practices and model shall not be changed in terms of its material, accuracy, design, circuit diagram,
working principle etc. before or after sale.

Further, in exercise of the power conferred by Sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shall also cover the weighing instruments
of similar make, accuracy and performance of same series with maximum capacity above 50 kg and upto 5000 kg with
verification scale interval (n) in range of 500 to 10,000 for ‘e’ value of 5 g or more and with‘e” vatue of 1x10%, 2x10* or
5x10%, where k is a positive or negative whole number or equal to zero, manufactured by the same manufacturer in
accordance with the same principle, design and with the same materials with which, the said approved Model has been
manufactured. '

_ [F. No. WM-21(02)/2006]
R. MATHURBOOTHAM, Director of Legal Metrology
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New Delhi, the 21st September, 2006

S.0. 4084.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authorlty, is satisfied that the model described in the said report (sce the figure given below) is in conformity with the
provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of
sustained use and to render accurate service under varied conditions;

Now, therefore, in exercise of the powers conferred by sub-sections (7) and (8) of Section 36 of the said Act,
the Centra! Government hereby issues and publishes the certificate of approval of the model of non-Automatic .
weighing instrument (Table top type) with digital indication of medium accuracy (Accuracy class III) of series “BHT”
and with brand name “BHARAT” (hereinafter referred to as the said model), manufactured by M/s. A.D.K. Enterprise,
A-932, Bhavik Nagar, AdmathNagar Part—I Odhav, Ahmedabad and which 1s assigned the approval mark IND/G9/06/
381

The said mode! is a strain gauge type load cell based non-automatic weighing instrument (Table top type)
with a maximum capacity of 30 kg and minimum capacity of 100 g. The verification scale interval (¢) is 5 kg. Ithas a
tare device with a 100 per cent subtractive retained tare effect. The Light Emitting Doide (LED) display indicates the
weighing result. The instrument operates on 230 Volts, 50 Hertz alternate current power supply.

Iri addition to sealing the stamping plate, sealing shall also be done to prevent the opening of the machine
for fraudulent practices and mode] shall not be changed in terms in terms of its material, accuracy, design, circuit
diagram, working principle etc. before or after sale.

Further, in exercise of the powers conferred by Sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shall also cover the weighing instruments
of similar make, accuracy and performance of same series with maximum capacity upto 50 kg with verification scale
interval (n) in the range of 100 to 10,000 for ‘e’ value of 100 mg to 2 g and with verification scale interval (n) in the
range of 500 to 10,000 for ‘e’ value of 65g. or more and with ‘e’ value of Ix10%, 2x10* or 5x10%, where k is a positive
or negative whole number or equal to zero manufactured by the same manufacturer in accordance with the same
principle, design and with the same materials with which, the said approved Model has been manufactured.

{F. No. WM-21{02)/2006]
R. MATHURBOOTHAM, Director of Legal Metrology
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New Delhi, the 21t September, 2006

$.0. 4085.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of
sustained use and to render accurate service under varied conditions;

Now, therefore, in exercisé of the powers conferred by Sub-sections (7) and (8) of Section 36 of the said Act,
the Central Government hereby issues and publishes the certificate of approval of the modei of non-Automatic
weighing instrument (Weighbridge type) with digital indication of medium ac¢uracy (Accuracy Class-III) of sertes
“NEW" and with brand name “NOVA-TECH” (hereinafter referred to as the said model), manufactured by M/s. Nova
Weigh Industries, No. 4062/1, Street No. 1, Daba Road, Opposite IT1, Gill Road, Ludhiana, Punjab and which is assigned
the approval mark IND/09/06/363;

L

The said model is a strain gauge type load cell based non-automatic weighing instrument (Weighbridge type)
with.a maximum capacity of 30 tonne and minimum capacity of 100 Kg. The verification scale interval (e) is 5 kg. It
has a tare device with a 100 per cent subtractive retained tare effect. The Light Emitting Doide (LED) indicates the
weighing result. The instrument operates on 230 Volts, 50 Hertz alternative current power supply.

In addition to sealing the stamping plate, sealing shall also be done to prevent the opening of the machine
. for fraudulent practices and model shall not be changed in terms in terms of its material, accuracy, design. circuit
diagram, working principle etc. before or after sale.

Further, in exercise of the powers conferred by Sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shall also caver the weighing instruments
of similar make, accuracy and performance of same series with maximum capacity above 5 tonne and upto 100 tonre
with verification scale interval (n) in the range of 500 to 10,000 for ‘e’ value of 5 kg or more and with “e’ value of Ix 0%,
2x 10k or 5x10%, where k is a positive or negative whole number or equal to zero manufactured by the same manufacturer
in accordance with the same principle, design and with the same materials with wh.ch the said approved Model has
been manufactured.

[F. No. WM-EI(!OS)IE(X}GI
-R. MATHURBOOTHAM, Director of Legal Meuclogy
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New Delhi, the 29th September, 2006

S.0. 4086.—Whereas the Central Government, after considering the report submltted to it by thejgrescnbed
authority, is satisfied that the model described in the said report {see the figure given below) is in conformity with the
provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of
sustained use and to render accurate service under varied conditions;

Now, therefore, in exercise of the powers conferred by Sub-sections (7) and (8) of Section 36 of the said Act,
the Central Goverument hereby issues and publishes the certificate of approval of the model of non-Automatic
weighing instrument (Platform type) with digital indication of high accuracy (Accuracy Class-1I)  of series “HA™ and
" with brand name “ELECTRO" (hereinafter referred to as the said model), manufactured by - M{s. Welgh(romc:s 172‘
173, Part-1, MIE, Bahadurgarh, Haryana and which is assigned the approval mark IND/09/06/264%,

The said model is a strain gauge type load cell based nonr-automatic weighing instrument (Platform type)
with a maximum capacity of 2000 kg and minimum capacity of 5 kg. The verification scale interval (e) 1s 100 g. It has
atare device with a 100 per cent subtractive retained tare effect. The Light Emitting Doide (LED) indicates the weighing
results. The instrument operates on 230 Volts, 50 Hertz alternative current power supply.

In addition to sealing the stamping plate, sealing shall also be done to prevent the vpening of the machine
tor fraudulent practices and model shall not be changed 10 terms of its material, accuracy, design. circuit diagram.
viorking principle cte. '

Further, in exercise of the powers conferred by Sub-section (12) of Section 36 of the said Act. the Central
Govemment hereby declares that this certificate of approval of the said model shall also cover the weighing instruments
of similar make, accuracy and performance of same series with maximum capucity above 50 kg and upto SUp0 kg, with
verification scale interval (n) in the range of 500 to 50,000 for ‘e’ value of 100 mg or more and with ‘e’ valu= of 1x10%,
2x10F or 5x10%, where k is a positive or negative whole number or equal to zero manufsctured by the same munufacturer
in accordance with the same principle, design and with the same materials with which, the said approved Model has
been manufuctured.

[F. No. WM-21(24)/2006]
R. MATHURBOO’IHAM. Director of Legal Metrology
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—

New Delhi, the 29th September, 2006

5.0, 4087, —Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the Model described in the said report (see the figure given below) is in conformity with the
provisions of the Standards of Weights and Measures Act. 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said Model is likely to maintain its accuracy over perlods of
sustained use and to render accurate service under varied.conditions;

Now, therefore, in exercise of the powers conferred by Sub-sections (7) and (8) of Section 36 of the said Act,
the Central Government hereby issues and publishes the certificate of approval of the Model of non-automatic
weighing instrument (Table top type) with digital indication of “SST" series of high accuracy {Accuracy Class-II) and
with brand name “SHIVSHAKTI" (hereinafter referred to as the said Model), manufactured by M/s. Shiv Shaku
Digital Scale Industries, 8-A, Dhanuka Complex, Athgaon, Guwahati-781 001, Assam and which is assigned the approval
mark IND/(9/05/1098;

The said model is a strain gauge type load cell based non-automatic weighing instrument (Tabletop type)
with a maximum capacity of 30 kg and minimum capacity of 100 g. The verification scale interval (e) is 2.g. Ithas a
tare device with a 100 per cent subtractive retained tare effect, The Light Emitting Doide (LED) indicates the weighing
result. The instrument operates on 230 Volts, 50 Hertz alternate current power supply; '

In addition to sealing the stamping plate sealing shall also be done to prevent opening of the machine for
fraudulent practices and Model shall not be changed in terms in terms of its material. accuracy, design, circuit dlacram
working principle etc. before or after sale.

Further, in exercise of the powers conferred by sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said Model shall also cover the weighing instruments
of similar make and performance of same series with maximum capacity upto 50 kg and with number of verification
scale interval (n) in the range of 100 to 50,000 for ‘e’ value of | mg to 50 mg and with number of verification scale
interval {n) in the range of 5000 to 50,000 for ‘e’ value of 100 mg or more and with ‘e’ value of 1x10% 2x]0" or 5x10%.
k being the positive or negative whole number or equal to zero, manufactured by the same manufacturer in accordance
with the same principle, design and with the same materials with which, the said approved Model has béen
manufactured. ‘

[F. No. WM-21(171)/2005]
R. MATHURBOOTHAM, Director of Legal Metrology
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New Delhi, the 29th September, 2006

S.0. 4088.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the Model described in the said report (see the figure given below) is in conformity with the
provisions of the Srandards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said Model is likely to maintain its accuracy over periods of
sustained use and to render accurate service under varied conditions;

Now, therefore, in exercise of the powers conferred by sub-sections (7) and (8) of Section 36 of the said Act,
the Central Government hereby issues and publishes the certificate of approval of the Model of hybrid type non-
automatic weighing instrument (conversion kit for weighbridge) with digital indication of “SSW” series of medium
accuracy (Accuracy class-III*SHIVSHAKTI” (hereinafter referred to as the said Model), manufactured by M/s. Shiv
Shakti Digital Scale Industries, 8-A, Dhanuka Complex, Athgaon, Guwahati-781001, Assam and which is assigned the
approval mark IND/09/05/1100; ' '

The said Mod : is a strain gauge type load cell based hybrid type non-automatic weighing instrument
(conversion kit for weir hbridge) with a maximum capacity of 30 tonne and minimum capacity of 200kg. The verification -
scale interval (e) is 10 kg. It has a tare device with a 100 per cent subtractive retained tare effect. The Light Emitting
Dicde (LED) display indicates the weighing result. The instrument operates on 230 Voits and 50 Hertz alternate current

power supply.
In addition to sealing the stamping plate sealing shall also be done to prevent opening of the machine for

fraudulent practices and Model shall not be changed in terms of its material, accuracy, design, circuit diagram, working
principle etc. before or after sales.

Further, in exercise of the powers conferred by Sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said Model shall also cover the weighing instrument
of similar make accuracy and performance of same series with maximum capacity above 5 tonne and upto 00 tonne
with verification scale interval (n) in the range of 500 to 10,000 for ‘¢’ value of Skg or more and with ‘e’ value 1xi0¥,
2x10% or 5x10%, where k being the positive or negative whole number or equal to zero manufactured by the same
manufacturers in accordance with the same principle, design and with the same materials with which, the said approved
Model has been manufactured.

[F. No. WM-21(171)/2005]
R. MATHURBOOTHAM, Director of Legal Metrology
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New Delhi, the 29th September, 2006

'§.0.  4089.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the -
provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said model is likely to mamtam its accuracy over periods of
sustained use and to render accurate service under varied conditions;

. Now, therefore, in exercise of the powers conferred by sub-sections (7) and (8) of Section 36 of the said Act,
the Central Governmerit hereby issues and publishes the certificate of approval of the model of non-automatic (Table
top type) weighing instrument with digital indication of “JBCH series of medium accuracy (Accuracy class-11I) and
with brand name “JBC” (hereinafter referred to as the said model), manufactured by M/s. I. B. C. Corporation, 155,
Milap Nagar, Tonk Road, Jaipur-302018, Rajasthan and which is assigned the approval mark IND/09/05/451.

The said Model is a strain gauge type load cell based non-automatic weighing instrument (Table top type)
with a maximum capacity of 30 kg and minimum capacity of 100g. The verification scale interval (e) is 5 g. It has a tare
device with a 100 per cent subtractive retained tare effect. The Light Emitting Diode (LED) indicates the weighing
result. The instrument operates on 230 Volts 50 Hertz alternative current power supply.

In addition to sealing the stamping plate sealing shall also be done to prevent opening of the machine for
fraudulent practices and Model shall not be changed in terms of its material, accuracy, design, circuit diagram, working
principle, etc. before or after sales.

Further, in exercise of the powers conferred by Sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said Model shall also cover the weighing instrument
of similar make, accuracy and performance of same series with maximum capacity upto 50 kg with verification scale
interval (n) in the range of 100 to 10,000 for ‘e’ value of 100 mg to 2g. or with verification scale interval (n) in the range
of 500 to 10,000 for ‘e’ value of 5g. or more and with ‘e’ value of 1x10¥, 2x10¥ or 5x10¥, where k being the positive or
negative whole number or equal to zero manufactured by the same manufacturer in accordance with the same principle,
design and with the same materials with which, the said approved Model has been manufactured.

[F. No. WM- 2I(104)/2005]
R. MATHURBOOTHAM, Director of Legal Metrology
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»

New Deihi, the 29th September, 2006

S.0. 4090.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
_provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said model is likely to maintain its accuracy over perlods of
sustained use and to render accurate service under varied conditions;

~ Now, therefore, in exercise of the powers conferred by sub-sections (7) and (8) of Section 36 of the said Act,
the Central Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing
instrument (Tabletop type) with digital indication of “JBCT" series of high accuracy (Accuracy class-II) and with
brand name “JBC” (hereinafter referred to as the said model), manufactured by M/s, I. B. C. Corporation, 155, Milap
Nagar, Tonk Road, Jaipur-302018, Rajasthan and which is assigned the approval mark IND/09/05/450,

‘The said Model is a strain gauge type load cell based non-automatic weighing instrument (Table top type)
with a maximum capacity of 30 kg and minimum capacity of 100g. The verification scale interval (e) is 2 g. It has a tare '
device with a 100 per cent subtractive retained tare effect. The Light Emitting Diode (LED) indicates the weighing
result. The instrument operates on 230 Volts and 50 Hertz alternate current power supply.

In addition to sealing the stamping plate sealing shall also be done to prevent the opening of the machine for
fraudulent practices and model shall not be changed in terms of its material, accuracy, design, circuit diagram, working
principle etc. before or after sule.

Further, in exercise of the powers conferred by Sub-section (12} of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said Model shall also cover the weighing instrument
of similar make and performance of same series with maximum capacity upto 50 kg and with number of verification
scale interval (n) in the range of 100 to 50,000 for ‘e’ value of Img to 50mg and with number of verification scale
intervat (n) in the range of 3000 to 50,000 for ‘e’ value of 100mg or more and with “e’ value of 1x10%, 2x10* or Sx 1%,
k being the positive or negative whole number or equal to zero manufactured by the same manufacturer in accordance
with the same principle, dmgn and with the same materials with Wthh the said approved model has been
manutactured.

[F. No. WM-21(104)/2005]
R. MATHURBOOTHAM Director of Legal Metrology
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New Dethi, the 29th September, 2006

S.0. 4091.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the Standards of Weights and Measures Act. 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of
sustained use and to render accurate service under varied conditions;

Now, therefore. in exercise of the powers conferred by sub-sections (7) and (8) of Section 36 of the said Act,
the Central Government hereby issues'and publishes the certificate of approval of the model of the self indicating,
non-automatic, (Platform type) weighing instrument with digital indication of “JBCP" sciies of medium accuracy
(Accuracy class-IIT) and with brand name “JBC” (hereinafter referred to as the said model). manufactured by
M’s. 1. B. C. Corporation, 155, Milap Nagar, Tonk Road, Jaipur-302018, Rajasthan and whici. is assigned the approval:
mark IND/09/05/452,

The said Model is a sirain gauge type load cell based weighing instrument with a maximum capacity of 500
kg. and minimum capacity of 2kg. The verification scale interval (e) is 100g. It has a tare device with a 100 per cent
subtractive retained tare effect, The Light Emitting Diode (LED) display indicates the weighing result. The instrument
operates on 230 Volts and 50 Hertz alternate current power supply. '

In additior to sealing the stamping plate sealing shall aiso be done to prevent opening of the machine for
fraudulent practices and model shall not be changed in terms of its material, accuracy, design, circuit diagram, working
principle etc. before or after sale.

Further, in exercisé of the powers conferred by Sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said Model shall also cover the weighing instrument
of same series with maximum capacity above 50kg. and up to 1000kg. and with number of verification scale interval (n)
in the range of 500 to 10,000 for ‘e’ value of 5g. or more and with ‘¢’ value of Ix10% 2x10* or 5x10% k being the
positive or negative whole number or equal to zero manufactured by the same manufacturer with the same principle,
design and with the same materials with which, the said approved Model has been manufactured,

[F. No. WM-2](104)/2005]
R. MATHURBOOTHAM, Director of Legal Metology
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New Dethi, the 29th September, 2006

S.0. 4092.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below)-is in conformity with the
provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rutes, 1987 and the said mode! is likely to maintain its accurdcy over periods of ~
sustained use and to render accurate service under varied conditions;

Now, therefore, in exercise of the powers conferred by'Sub¥sections (7) and (8) of Section 36 of the said Act,
the Central Government hereby issues and publishes the certificate of approval of the model of nen-automatic
weighing instrument (Table top type) with digital indication of “W™" series of medium accuracy (Accuracy class-II1)
and with brand name “WEYRITE” (hereinafter referred to as the said model), manufactured by M/s. Weyrite System,
RZ 9/48, Street No. 12, Tughlakabad Extn., New Delhi- 110019 and which is assigned the approval mark IND/09/05/19;

I ' i
RN %‘. . . ] H

ATVIS ONIHDEM

The said Model is a strain gauge type toad cell based non-automatic weighing instrument (Table top type)
with a maximum capacity of 30 kg. and minimum capacity of 100g. The verification scale interval (e) is 5 g. It has a tare
device with a 100 per cent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing
result. The instrument operates on 230 Volts, 50 Hertz alternate current power supply.

In addition to sealfng the stamping plate, sealing shal! also be done to prevent the opening of the machine for
fraudulent practices.

Further, in exercise of the powers conferred by Sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said Modet sha#ll also cover the weighing instrument
of similar make, accuracy and performance of same series with maximum capacity up to 50kg. with verification scale
interval (n) in the range of 100 to 10,000 for ‘e’ value of 100mg. to 2g. and with verification scale interval (n) in the
range of 500 to 10,000 for ‘e’ value of 5g. or more and with ‘¢’ value of 1x10¥%, 2x10* or 5x10%, where k is a positive or
negative whote number or equat to zero manufactured by the same manufacturer in accordance with the same principles,
design and with the same materials with which, the said approved Model has been manufactured.

[F. No. WM-21(101)/2004)
R. MATHURBOOTHAM, Director of Legal Metrology
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New Delhi, the: 29th September, 2006

S.0. 4093.—Whereas the Central Government, after considering the report submltted to it by the prescribed
authority, is satisfied that the Mode! described in the said report (see the figure given below) is in conformity with the
provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and -
Measures (Approval of Models) Rules, 1987 and the said Model is likely to maintain its accuracy over periods of
sustained use and to render accurate service under varied conditions;

Now, therefore, in exercise of the powers conferred by sub-sections (7) and (8) of Section 36 of the said Act,
the Central Government hereby issues and publishes the certificate of approval of the Model of the non-automatic
weighing instrument (Platform type) with digital indication of “W” series of medium accuracy (Accuracy class-III) and
with brand name “WEYRITE” (hereinafter referred to as the said model), manufactured by M/s. Weyrite System,
RZ-9/48, Street No. 12, Tughlakabad Extn., New Delhi-110019 and which is assigned the approval mark IND/09/05/18;

1

£ e
23

The said model is a strain gauge type load cell based non-automatic weighing instrument (Platform type) with
a maximum capacity of 300 kg and minimum capacity of 1kg. The verification scale interva! (e) is 50 g. It has a tare
device with a 100 percent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing
result. The instruments operates on 230 Volts 50 Hertz aiternative current power supply.

In addition to sealing the stamping plate, sealing shall also be done to prevent the opening of the machine for
fraudulent practices.

Further, in exercise of the powers conferred by sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shall also cover the weighing instrument
of similar make, accuracy and performance of same series with maximum capacity above 50kg and up to 1000 kg with
verification scale interval (n) in the range of 100 to 10,000 for ‘e’ value of 100mg to 2g and with the verification interval
(n) in the range of 500 to 10,000 for ‘e’ value of 5 g or more and with ‘e’ value 1x10¥ 2x10* or 5x10%, k being a positive
or negative whole number or equal to zero manufactured by the same manufacturer in accordance with the same
principle, design and with the same materials with which, the said approved model has been manufactured. ‘

[F. No. WM-21(101)/2004]
R. MATHURBOTHAM, Director of Legal Metrology
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New Delhi, the 3rd October, 2006

5.0. 4094.-—Whereas the Central Government, after consicering the report submitted to it by the
prescribed authority. is satisfied that the Model described in the said report {see the figure given below) is in
conformity with the provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976} and the Standards
of Weights and Measures (Approval of Medels) Rules, 1987 and the said Mode| is likely to maintain its accuracy
over periods of sustained use and to render accurate service under varied conditions;

Now, therefore, in exercise of the powers conferred by sub-sections (7) and (8) of Section 36 of the said Act,
the Central Government hereby issues and publishes the certificate of approval of the Model of non-automatic
weighing instrument (conversion kit for weighbridge) with digital indication belonging to medium accuracy (Accuracy
class T of “*SCC™ series with brand name *‘SHIVAM (herein referred to as the said Model), manufactured by
M/s. Shivam Weighing & Engineering Co., G.LD.C. Plot No. 57, Himmat Nagar-383 001, Dist. Sabarkantha, Gujarat
and which is assigned the approval mark IND/A9/05/1011; '

The said Model {see the figure given below) is a strain gauge type load czll based non-autematic weighing
instrument (conversion kit for weighbridge) with a maximum capacity of 40 tonne and minimum capacity of 100 kg.
The verification scale interval (e) is 5 kg. It has a tare device with 100 per cent subtractive retained tare effect. The
Light Emitting Diode (LED} display indicates the welghmg result, The instruments operates on 230 Volts, and 50
Hertz alternate current power supply

-

A

MAN - 40000 ke MIN- 100 ke ¢-Skg

V g 8 e e e

In addition to sealing the stamping plate, sealing shall also be done to prevent the opening of the machine
for fraudulent practices.

Further, in exercise of the powers conferred by sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said Model shall also cover the weighing instrument
of similar make, accuracy and performance of same series with maximum capacity above 3 tonne and upio 100 tonne

- with verification scale interval (n) in the range of 500 to 10,000 for ‘e’ value of 5kg or more and with ‘e’ value of
IxJ0%, 2x10* or 5x10%, k being the positive or nagative whole number or equal to zero, manufactured by the same
manufacturer in accordance with the same principle, design and with the same materials with which, the said approved
Mode! have been manufactured.

[F. No, WM-2H260)/2002]
R. MATHURBOOTHAM, Director of Legal Metrology
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New Deihi, the 3rd October, 2006

8.0. 4095.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with
the provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976} and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of
sustained use and to render accurate service under varied conditions;

Now, therefore, in exercise of the powers conferred by sub-sections (7) and (8} of Section 36 of the said Act,
the Central Government hereby issues and pubiishes the certificate of approval of the model of the self indicating,
non-automatic (Crane type) weighing instrument with digital indication of ‘*SCN” series of medium accuracy
(Accuracy class 11I) and with brand name *“SHIVAM (herein referred to as the said model), manufactured by
M/s. Shivam Weighing & Engineering Co., G.1LD.C. Plot No. 57, Himmat Nagar-383 001, Dist, Sabarkantha, Gujarat
and which is assigned the approval mark IND/09/05/1013; '

The said mode! (see the figure given below) is a strain gauge type load cell based weighing instrument with
a maximum capacity of 1000kg. and minimum capacity of 4kg. The verification scale interval (e) is 200g. It has a tare
device with 100 per cent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing
result. The instruments operates on 230 Volts, and 50 Hertz alternate current power supply.

oy T

JMAX - 5000ke] MIN - S0kgle.-1 kg |

MODEL - SCN }

CLASS —III K

In addition to sealing the stamping plate, sealing shall also be done to prevent the opening of the machine
for fraudulent practices.

Further, in exercise of the powers conferred by sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shall also cover the weighing
instruments of same series with maximum capacity above 500kg. and up to 500kg. with number verification scale
interval (n) in the range of 500 to 10,000 for e’ value of 5g. or more and with ‘e’ value of 1x10% 2x10* or 5x10% k
being the positive or pagative whole number or equal 10 zero manufactured by the same manufacturer with the same
principle, design and with the same materials with which, the said approved model has been manufactured,

{F. No. WM-21(260)2002]
R. MATHURBHOOTAM., Director of Legal Meirclogy



[om I—arE 3(i)] A 1 TAT : IR 21, 2006/300%7 29, 1928 8875

4 feefl, 3 SRR, 2006

L, 3N, 4096.—H=ra TWEFR *1, fafeq wifuawrd 510 38 wega Ao | fem @ % wvag 98 @aE 8 o #
Tor 390 ol A aff wizw (AR § 7 e ) w12 oiR A wme aifuf@m, 1976 (1976 160) Te0 91 iR 79 THF
(vifeel w1 SrgHe) fram, 1987 # 3vas & o & aﬁtmmaﬁwﬁm%ﬁﬁmmaﬁﬁuﬁ off 3% Higw
Fenefar I WM SR fafv sfiftef ¥ svgea S w=E s T

I, E, B GO, IH AT = 4 36 W Iw-umw (7) SR (8) mm‘aﬁaﬁmmmﬁ@{ﬂw
e g que SR e, st ond & W, w5 57, fema TR-383001, fen e, eOd gw fafiiie I=
T (Aot w-11) 9w A e & s gud gied seitd dier S (3 faw @ fo s i)
% Hied #1, faws wis H am “fram T # (e o o wur 3w Aies e T ) ik f e o o ™
€1/09/05/1012 TATEFR feban o @, siqutes wAO-ww It 3R wERE w0

TIIAN. - 40000 kg VHN - 100 kg

V b & @ ® -0

I Algw Tk fagfa 49 v w1 R g9 nwifm sewfem (& fow % fog w=is fee gem w1 9w
SR # | T Afman g 60 < Sl <m s 250 Fe T § 1w A stwwret () #1HE S fR R
T TF AIGE R 2 R v 9 S aer aie S T | Y Seee ST (e € €
R T STt e @ | ST 230 e, 50 T YA un frgd W o % @

w@n@zﬁﬁaﬁﬁ%mﬁﬁnﬁaﬁww*m@ﬁw@m%mﬁm%ﬂm
ST |

. IR, FETT TR, I AUCER YR 36 F SI-4R (12) TN VA ViRE W w6 W U, 98 st
m%ﬁmm%mﬁmw—ﬁﬁmmmmwm e = srgan ek set wmh
4 ford sreifan wtes w1 fmto fem man 2, fafafim S sfeen & 49 & 0%, =enedar oiv FHfRE # e st
o 31 M 5 fmm m suw sifus @ “é"m%msoooﬁsoooowﬁiﬁﬁwm(113):ﬂ?ma Afga 5@
# afirw 3R 100 27 7% 1 ot w9 § i A 1x10 ¥, 2x10 msxw”“ % ¥, 9 9NHF W HOMES
quiteh o1 Y F TG | ,
[T, | o9 TH-21(260)/2002]

IR Mgrgem, e, fafis am faam



8876 THE GAZETTE OF INDIA ; OCTOBER 21, 2006/ASVINA 29,1928 | [ParT IT--SEC. 3(ii)!

New Delhi, the 3rd October, 2006

S.0. 4096.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with
the provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of
sustained use and to render accurate service under varied conditions; '

Now, therefore, in exercise of the powers conferred by sub-sections (7) and (8) of Section 36 of the said Act,
the Central Government hereby issues and publishes the certificate of approval of the mode! of non-automatic
weighing instrument (conversion kit for weighbridge) with digital indication of belonging to high accuracy (Accuracy
class II) of **SCB”™ series with brand name “‘SHIVAM™ (herein referred to as the said model), manufactured by
M/s. Shivam Weighing & Engineering Co., GI1.D.C. Plot No. 57, Himmat Nagar-383 001, Dist. Sabarkantha, Gujarat
and which is assigned the approval mark IND/09/05/1012;

The said model (see the figure given below) is a strain gauge type load cetl based non-automatic weighing
instrument (conversion kit for weighbridge) with a maximum capacity of 60 tonne and minimum capacity of 250kg.
The verification scale interval (e) is Skg. It has a tare device with 100 per cent subtractive retained tare effect. The
Light Emitting Diode (LED) display indicates the weighing result. The instruments operates on 230 Volts, and
50 Hertz alternate current power supply.

SV B
VAN - 40000 kg MIN - 100 Ry

L
»

In addition to sealing the stamping plate, sealing shall also be done to prevent the opening of the machine
for fraudulent practices. :

Further, in exercise of the powers conferred by sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shall also cover the weighing
instruments of similar make, accuracy and performance of same series with maximum capacity above 5 tonne and up
to 100 tonne with verification scale intervat (n) in the range of 5000 to 50,000 for ‘e’ value of 5 kg. or more and with
‘e’ value of 1x10% 2x10* or Sx10% k being a positive or nagative whole number or equal to zero manufactured by the
same manufacturer in accordance with the same principle, design and with the same materials with which, the said
approved model has been manufactured.

|F. No. WM-21(260)/2002]
R. MATHURBHOTAM, Director of Lega! Metrology
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New Delhi, the 3rd October, 2006

S.0. 4097.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with
the provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of
sustained use and to render accurate service under varied condjtions;

Now, therefore, in exercise of the powers conferred by sub-sections (7) and (8) of Section 36 of the said Act,
the Central Government hereby issues and publishes the certificate of approval of the model of non-automatic
weighing instrument (weighbridge type) with digital indication belonging to high accuracy (Accuracy class II) of
“SWB" series with brand name **SHIVAM™ (herein referred to as the said model), manufactured by M/s. Shivam
Weighing & Engineering Co., G.1D.C., Plot No. 57, Himmat Nagar-383 001, Distt. Sabrkantha, GUJarat and which is
ass:gned the approval mark IND/0%/05/1009:

The said model (see the figure given below) is a strain gauge type load cell based non-automatic weighing
'~ instrument (weighbridge) with a maximum capacity of 60 tonne and minimum capacity of 250kg. The verification
scale interval () is Skg. It has a tare device with- 100 pér cent subtractive retained tare effect. The Light Emitting
Diode (LED) display indicates the weighing result. The instrument operates on 230 Volts and 50 Hertz alternate
current power supply.

\\ \\ _ S GO000 ke \Il\ -

‘9’5‘0'0*9*@

In addition to sealing the stamping plate, sealing shall also be done to prevent the opening of the machine
for fraudulent practices.

Further, in exercise of the powers conferred by sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shall also cover the weighing
instruments of similar make, accuracy and performance of same series with maximum capacity above 5 tonne and up
to 100 tonne with verification scale interval (n) in the range of 5,000 to 50,000 for ‘e’ value of 5 kg. or more and with
o wniue uf 1x10%, 2x10% or 5x10% k being the positive or nagative whole number or equal to zero manufactured by
« maznufacturer in accordance with the same principle, design and with the same materials with which, the said

apprived model has been manufactured.

[F. No. WM-21(260)/2002]
R. MATHURBHOOTAM, Director of Legal Metrology
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" New Deihi, the 3rd October, 2006

S.0. 4098.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with
the provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of
sustained use and to render accurate service under varied conditions;

Now, therefore, in exercise of the powers conferred by Sub-sections (7) and (8) of Section 36 of the said Act,
the Central Government hereby issues and publishes the certificate of approval of the model of non-automatic
weighing instrument (weighbridge type) with digital indication of belonging to medium accuracy (Accuracy class 1II)
of ““SWC” series with brand name ““SHIVAM"’ (herein referred to as the said model), manufactured by M/s, Shivam
Weighing & Engineering Co., G.L.D.C. Plot No. 57, Himmat Nagar-383 001, Distt. Sabrkantha, Gujarat and which is
assigned the approval mark IND/09/)5/1010;

The said mode! (see the figure given above) is a strain gauge type load cell based non-automatic weighing
instrument (weighbridge type) with a maximum capacity of 40 tonne and minimum capacity of 100kg. The verification
scale interval (e) is 5kg. It has a tare device with 100 per cent subtractive retained tare effect. The Light Emitting
Diode (LLED) display indicates the weighing result. The instrument operates on 230 Volts and 50 Hertz alternate current
power supply.

‘ In addirtion to sealing the stamping plate, sealing shall also be done to prevent the opening of the machine
for fraudulent practices. '

Further, in exercise of the powers conferred by Sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shall also cover the weighing
instruments of similar make, accuracy and performance of same series with maximum capacity above 5 tonne and up
to 100 tonne with verification scale interval (n) in the range of 500 to 10.000 for ‘e’ value of Skg. or more and with ‘e’
value 1x10%, 2x10* or 5x10% k being a positive or nagative whole number or equal to zero manufactured by the same
manufacturer in accordance with the same principle, design and with the same materials with which, the said approved
madel has been manufactured.

[F. No. WM-21(260)/2002]
R. MATHURBHOOTHAM, Director of Legal Metrology
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BUREAU OF INDIAN STANDARDS
New Delhi. the 3rd October, 2006

S. 0. 4099.—In pursuance of clause (b) of sub-rule (1) of Rules (1) of Rule 7 of the Bureau of Indian Standardq
Rules, 1987, the Bureau of Indian Standards hereby notifies that the Indian Standards particulars of which are given in the
Schedule hereto annexed have been issued : _ .

‘ SCHEDULE
SL.No. No. and year of the Indian No. and year of the Indian standards, if any, Date of Establishment
Standards Superseded by the New Indian Standards
ey 2 ‘ 6)] G
1. IS 60127-5 : (1998) Miniature - — 31th August. 2006

Fuses Part 5 Guidelines for

quality assessment of Mini-

ature Fuse-Links

Copy of this Standard is available for sale with the Bureau of Indian Standards, Manak Bhavan. 9, Bahadur Shah
Zafar Marg, New Delhi-110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also Branch
Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar Cmmbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Pune, Thiruvananthapuram.

(Ref. ET 39/T-26]
P. K. MUKHERJEE Sc. ‘F’ & Head (Electrotechnical}
_ ¢ fiwett, 5 SRR, 2006
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New Delhi, the 5th October, 2006

S. 0. 4100.—In pursuance of clause (b) of sub-rule 1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that amendment to the Indian Standards, particulars of which are given in
the Schedule hereto annexed have been issued :

SCHEDULE
SLNo. No. and year of the Indian Standards  No. and year of the amendement Date from which the amend-
: .ment shall have effect
l. IS 10204:2001 Amendment No. 4, September, 2006 28th September, 2006

Copy of this Standard is available for sale with the Bureau of Indian Standards, Manak Bhavan,
9, Bahadur Shah Zafar Marg, New Delhi- 110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai,
Mumbai and also Branch Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad,

Jaipur, Kanpur, Nagpur, Patna, Pune, Thiruvananthapuram. .
[Ref. CED/Gazette)
_ A. K. SAINI, Sc. ‘F’ & Head (Civil Engg,)

T fwelt, 5 ST, 2006 ' -
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¥Em  |e AR = ' . fafa :
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7§ fieeht, wiemwmm, wvdig, I, Tt qu T FrEiEdl o HEEEER, SR, WU, JEATER, S, TaTd,
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New Delhi, the 5th October, 2006

S. 0. 4101.—In pursuance of clause (b) of sub-rule (1) of Rules (1) of Rule 7 of the Bureau of Indian Standards
Rules, 1987, the Bureau of Indian Standards hereby notifies that amadment to the Indian Standards, particulars of which are
given in the Schedule hereto annexed have been 15sued :

SCHEDULE
SLNo. No. and year of the Indian . No. and year of the amendment Date from which the amend-
Standareds ment shall have effect
L I87231:1994 4, September, 2006 ‘ 28th September, 2006

Copy of this Standard is available for sale with the Bureau of Indian Standards. Manak Bhavan,

9, Bahadur Shah Zafar Marg, New Delhi-110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai,

Mumbai and also Branch Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad,
Jaipur, Kanpur, Nagpur, Patna, Pune, Thiruvananthapuram, '

[Ref. CED/Gazette]

A. K. SAINI, Sc. ‘F’ & Head (Civil Engg.)

7§ e, 6 SRR, 2006
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New Delhi, the 6th October, 2006

§. 0. 4102.—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that amendments to the Indian Standards, partlculars of which are given in
the Schedule hereto annexed have been issued :

SCHEDULE
SLNo. No: and year of the Indian No. and year of the amendement - Date from which the amen-
standards ‘ - .ment shall have effect
a ) ' _ (&)} : @
. IS2171:1999 - Amendment No. 5, September, 2006 5th October, 2006

Copy of this Standard is available for sale with the Bureau of Indian Standards, Manak Bhavan,
9, Bahadur Shah Zafar Marg, New Delhi-110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai,
Mumbai and also Branch Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Cmmbatore, Guwahati, Hyderabad,
Jaipur, Kanpur, Nagpur, Patna, Pune, Thiruvananthapuram.
[Ref. CEDIGazctte]
A. K. SAINI, Sc. ‘F’ & Head (Civil Engg.)
¢ fewelt; 10 SRR, 2006

W, A, 4103, A WTE S0 B, 1987 % PR 7 % S9BEE (1) ® @5 (@) B SgE ¥ W 16w

= g v w € R S o § Rl T wem(w) | wwe e /e #

| L mfrf‘uaqmﬂ'qmm"r j wim w5 e oA fafy iy #p B )
dem e st ad . ' faf
1. & Uy 5517 ; 1993—F30 UF UAAT B WY T 1, 3T 1999 ' 12-09-2006
o yoma—fafafe (go0 griem) 3% wE 5517 1993 | '
- ‘ : HYNYA HEAT 2, 30T 2006 12-09-2006

AME TH 5517 : 1993

W WOl @) W MR W w3, 9 WO, 9, ST O 96 A, atftavﬁ-—uoooz A s
?éﬁﬁ‘raﬁmm%ﬂﬁgm'{wwm : TR, IR, |9, [V, S, T,
mwwwm@mmﬁwmmfl : '
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- 9. wiw, frive @ @ (T
New Delhi, the 10th October, 2006
S. 0. 4103.—Inpursuance of clause (b) of sub-rule (1) of Rules 7 of the Bureau of Indian Standards Rules, 1987,

the Bureau of Indian Standards hereby notifies that amendments to the Indian Standards, partlculars of which are gwen in
the Schedule hereto annexed have been issued :

. SCHEDULE
SLNo. No. and year of the Indian No. and year of the amendment Date from which the amend-
Standards ' o ' ment shall have effect
1. IS5517: 1993 Steel for hardening Amendment No. 1, August 1999 t0 12-05-2006
and tempering — Specification - 1S5517:1993

(Second Revision)
Amendment No. 2 August, 2006 to
IS 5517: 1993 12-09-2006
Copy of this Standard is available for sale with the Bureau of Indian Standards. Manak Bhavan,
9, Bahadur Shah Zafar Marg, New Delhn-l!OOOZdeeglonai Offices : New Delhi, Kolkata, Chandigarh, Cherinai,
Mumbai and also Branch Offices : Ahmedabad, Bangalore, Bhopal Bhubaneshwar, Cmmbatore Guwahati, Hyderabad,
Jaipur, Kanpur, Nagpur, Patna, Pune, Thiruvananthapuram.

| [Ref. MTD 16/T-6]
P. GHOSH, Director & Head (MTD)

f feel, 11 2RI, 2006
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New Delhi, the 11th October, 2006

S.0. 4104.—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that the Indian Standards, partlculars of which are given in the Schedule
hereto annexed has been issued :

Sl.No. No. and year of the Indian Standard ~ No. & year of the Indian Standards, if Date of Established
~ any Standard , superseded by the New Indian ’

I. IS 15382 (Part 3) 2006 Insulation — 31 August, 2006
coordination for equipment within ‘ '
low-voltage systems Part 3 use of
coating, potting or moulding for
protection against poliution
Copy of this Standard is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur Shah
Zafar Marg, New Delhi-110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also Branch

Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Pune, Thlruvananthapuram

[Ref. ET l4f1“ -16]
P. K. MUKHERIJEE, Sc. ‘F’. & Head (Electrotechnical)
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New Dethi, the 12th Qctober, 2006

S. O. 4105.—In pursuance of sub-regulation (5) of regulation 4 of the Bureau of Indian Standards (Certification)
Regulations, 1988, the Bureau of Indian Standards, hereby notifies the grant of licences particulars of which are given below .
in the following schedule : _

SCHEDULE

Sl. LicenceNo. Validity Name and Address (factory) Product IS No./Part/
No. Date of the Party - Sec Year

1. 7633983 60772007 T ime Health products PVi. Lid., Packaged drinking water 145432004
58AB, Government Industrial (other than Packaged

Estate, Charkop, Kandivali Natural Mineral Water) -
W, Mumbai 400067 Specification
2 7633680 13/07/2007 Maru Chemical Industries - Irrigation Equipment- 13487: 1992
’ Plot No. 36-37 Cooperative, Emitters—Specification _
Ind]. Estate, Sayane (BK) Nashik, )
. Malegaon 423203
3 317 06/07/2007 Jay Polytarp Industries Textiles—Tarpaulins 7903 : 2005
PlotNo. 15, Survey No. 46/1-P, made from high density
Damanganga Indl. Estate, polyethylene woven
Athal, Silvassa fabric—Specification
4. 7636484 23/07/2007 Shraddha Food & Minerals Packaged drinking water (othér 14543 :2004
22-C, MIDC Nashik, Ambad 422005 than packaged Natural Mineral
Water)—Specification
5 7632173 11/07/2007 Maru Chemical Industries Trrigation Equipment-PP for Irri- 12786 :1989-

Plot No. 36-37 Cooperative Indl.  gation Laterals-Specification
Estate, Sayane (BK) Nashnk
Malegaon 423203

[Ref - CMD-1/13: 11]
S.K.CHAUDHURY, Dy Director General
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[, 3IR-25011/44/2002- 3.3 -1(WE) ]
. . feewm, R wfaa

MINISTRY OF PETROLEUM AND NATURAL GAS
New Delhi, the 13th October, 2006 '

. 8.0. 4106.—In pursuance of clause (a) of Section 2 of the Petroleum and Minerals Pipelines (AcqulSlthIl of Right
of User in Land) Act, 1962 (50 of 1962), the Central Government hereby makes the following amendments in the notification
of the Government of India in the Ministry of Petroleum and Natural Gas number S.0. 154 dated 13th January, 2006,
published in the Gazette of India on the 14th January, 2006, namely :—

In the said notification, inthe Schedule, in column 1, for the words, “Shri Pnthw Singh, Tehsildar”, the words “Shri
Surender Malik, Tehsildar” shall be substituted. .
' [No.R-25011/44/2002-OR-1(Pt.)]
S.K. CHITKARA, Under Secy.

3183GI/2006—8 i,
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[€. T@-12012/65/2005 -3¢ SAR(H-1)]
s 7R, T wfvwd
MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the15th September, 2006

S.0. 4107.— In Pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 57/2005)
of the Central Government Industrial Tribunal/Labour Court
Chennai now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the management
of State Bank of India and their workmen, which was received
by the Central Governmenton 15-9-2006.

[No. L-12012/65/2005-IR (B-I)]
AJAY KUMAR, Desk Officer
ANNEXURE

BEFORETHE CENTRAL GOYERNMENT
INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, CHENNAI

Tuesday, the 4th July, 2006
PRESENT:
K. JAYARAMAN, Presiding Officer
INDUSTRIAL DISPUTE NO. 57/2005

{(In the matter of the dispute for adjudication under clause
{d) of sub-section (1) and sub-section 2(A) of Section 10 of
the Industrial Disputes Act, 1947(14 of 1947), between the
Management of State Bank of India and their workmen)

BETWEEN
_ S_rl R. Balasubramanian I Party/Petitioner
AND
The Assistant General II Party/Management
Manager (Region II),
State Bank of India
Z.0. Madurai.
APPEARANCE:

ki - the Petitioner M/s. Aiyar & Dolia &

R. Arumugam, Advocates

Mr. V.R. Gopalarathnam
Advocate

For the Management

AWARD

The Central Government, Ministry of Labour vide
Order No.L-12012/65/2005-1R (B-I) dated 01-07-2005 has
referred the dispute to this Tribunal for adjudication. The
Schedule mentioned order is as follows :—

“Whether the punishment of distharge from service
imposed to Sri R. Balasubramanian by the
management of State Bank of India, Madurai is legal
and justified ? If not, to what relief the workman is
entitled 7"

2. After the receipt of the reference, it was taken on
file as ID.No.57/2005 and notices were issued to both the
parties and entered appearance through their advocates
and filed their Claim Statement and Counter Statement
respectively,

»

3. The allegations of the Petitioner in the Claim
Statement are briefly as follows :

The Petitioner was appointed as clerk-cum cashier-
cum typist on 6-6-91 at Sirupakkam branch of the
Respondent/Bank in Villupuram district and he was
confirmed in permanent service of the Respondent/Bank
w.e.f. 6-12-.91, While so, from the early months of 1994, his
health condition started to deteriorate suddenly due to
acute peptic ulcer, compounded by Hernia and spondylitis.
As a result, he had to frequently go on leave on account of
continued ill health and he requested the Respondent/Bank
to consider his transfer to any of the branches in Madurai
city where his parents are residing. Subsequently, he was
transferred to Nilakottai branch which is 50kms away from
Madurai. The Petitioner joined Nilakottai branch in the fond
hope that his health would improve and he could attend
office and perform his duties without anymore problem.
But here again due to severe spondylitis which forced him
to proceed on leave frequently. He requested for transfer
to anyone of the Madvrai city branches on extreme ground’
of compassionate which did not evoke any positive
response. Again, he requested the Respondent to transfer
him temporarily to Madurai to enable him to undergo expert
treatment. The Respondent considered the request of the
Petitioner and transferred him to zonal office for a temporary
period of three months in the year 1998. On the expiry of
temporary transfer period, the Respondent/Bank did not
accede to his request for transfer to Madurai on permancnt
basis and the Petitioner rejoined at Nilakottai branch
obeying the orders of Respondent/Bank. But even after
that neck pain and severe low back pain on account of
aggravated spondilities due to daily commutation by bus
journey relapsed in a fierce manner, hence again frequently
he proceeded on leave. But to his shock, the Respondent/
Bank ignoring his several requests, for sanction of leave of
his absence issued a notice for initiating disciplinary
proceedings and after issuance of charge memo, he was
not permitted by the Respondent/Bank to join work. Afler
the enquiry proceedings, the Disciplinary Authority
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proposed to impose on him extreme punishment of
discharge from service and after personal hearing, the
Disciplinary Authority confirmed the proposed punishment
on 16-9-02. Though he preferred an appeal, the Appellate
Authority also confirmed the punishment imposed by the
Disciplinary Authority by his order dated 19-11-2002. The
entire proceedings initiated against him by the Respondent/
Management suffers from lot of procedural infirmities and
a serious violation of principles of natural justice. Charge
sheet relates only to his absence and the charge is very
vague. The Ist para speaks about unauthorised absence
without obtaining prior sanction, but the latter part of the
charge sheet speaks about absence without intimation.
The action was initiated in terms of 521 of Sastry Award
read with para 18.28 of Desai Award whereas the bank
employees are governed by a new settlement dated
10-4-2002 for any disciplinary action. Therefore, the order
based on irrelevant clause of cannot be treated as a legal
one, and hence it is to be declared as null and void. Any
how, the punishment imposed by the Respondent/
Management was totally disproportionate to the charge
alleged against the Petitioner. Hence, for all these reasons,
Petitioner prays that an award may be passed directing the
Respondent. 1o reinstate him into service with continuity
of service, back wages and other attendant benefits.

4. But, as against this, the Respondent in its Counter
Statement alleged that the Petitioner was unauthorisedly
absent continuously for 286 days from Feb. 2002 to
14-12-2001 without prior sanction of leave nor did he apply
- for leave at any time thereby, he committed and act of

misconduct of unauthorised absence. Therefore, the

Respondent/Management issued a charge sheet dated
12-7-2001 and while submitting explanation, the Petitioner
has accepted the charge levelled against him and he further
stated that his absence was due to his ill health, however,
it was not supported by any medical certificate. Since the
explanation was not found to be satisfactory, the
Disciplinary Authority initiated disciplinary proceedings.
In the departmental proceedings held on 13-5-2002, the.
Petitioner categorically and unequivocally admitted the
charge. He did not adduce any evidence or offer any reason
for his absence, After the Enguiry Officer’s report, he has
not given any representation, even after the reminder was
sent to him. Therefore, the Disciplinary Authority proposed
the punishment and fixed the personal hearing and after
hearing the Petitioner, the Disciplinary Authority imposed
the punishment of discharge from service. Aggrieved by
the order of Disciplinary Authority, the Petitioner preferred
an appeal in which the Appellate Authority confirmed the
punishment, of discharge from service imposed by the
Disciplinary Authority. The, departmental proceedings
were conducted in a fair and proper manner and there is no
violation of principles of natural justice. Further, the
Petitioner having participated in the departmental
proceedings and making categorical admission of the charge

levelled against him cannot make any grievance with .

respect to either enquiry or the punishment impoéed. Even

- after the telegrams and letters sent to the Petitioner to report

for duty, the Petitioner ignored the advice and neglected to
report for duty deliberately. The ailment which the Petitioner
alleged cannot be a reason for Petitioner’s non-reply or his
failure to report for duty. Once categorical admission of
misconduct levelled against the Petitioner was made, the
Petitioner cannot raise any objection to the conduct of
enquiry. The Petitioner has not sent any application or
medical certificate and it is false to allege that he has sent -
leave letters with medical certificate and it is false to allege
that he has sent leave letters with medical certificate.
Whatever provisions contained in Sastry Award and. Desai
Award with respect to conduct of disciplinary proceedings

" have been retained in the Bipartite Settlement dated

10-4-2002. Hence, the conduct of disciplinary proceedings
cannot be challenged by the Petitioner. Even on earlier
occasion, the Petitioner’s irregularity in and his tong
absence had been condoned by the Respondent by
regularising the leave position of granting extraordinary
leave on loss of pay. Therefore, the Petitioner’s absence
was deliberate, intentional and indicated that he had no
intention to rejoin the service, which is a gross misconduct

‘and hence punishment cannot be construed to be

disproportionate to the gravity of the misconduct.
Therefore the Respondent prays to dismiss the claim of
the Petitioner.

5. As against this, the Petitioner again filed a rejoinder
in which he has contended that the dates given in the
counter is not correct. The chagres levelled against the
Petitioner is that he has unauthorisedly absent for duty
for 286 days without obtaining any prior sanction of leave.
But the Branch Manager of the Respondent/Bank by a
letter dated 6-1-2001 made it clear that the allegation made.
in charge sheét is not correct. The Petitioner sent his leave
application and medical certificate for the days of absence
upto 14-2-2001. The branch received those leave application
and medical certificates and the same was entered in leave
register maintained by the branch and the Branch Manager
recommended for extraordinary leave on loss of pay for
those periods. Therefore, it carino_t be said that the absence
of Petitioner is not unauthorised and it is only absent
without teave which comes only as minor misconduct. The
Petitioner sent his leave letters with medical certificates
then and there and the based on the same, the EOL on loss
of pay was recommended by the Branch Manager which
can be seen from the leave register maintained by the
branch. Therefore, the whole order is illegal and against
the law, The bank issued a circular dated 1-8-2002 thereby
the Respondent/Management stated that'seitlement dated
10-4-2002 is in supersession of all the earlier provisions -
relating to Disciplinary action procedure for the workmen.
Therefore, the action of the Respondent on the superceded
non-existing procedure is illegal and liable to be set aside.
The Disciplinary Authority of the of Respondent/
Management in the same Zonal Office at Madurai for similar
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and identical charges took a different view in respect of

two employees namely S/Sri R. Ramasamy and
M. Manoharan and imposed minor punishment of censure.
On the other hand, the punishment of discharge was
imposed on the Petitioner, which is totally discriminated
and capital punishment was imposed on him and this
Tribunal has got ample powers under section 1l A of the
I.D. Act to interfere with the order of discharge when
especially for similar and identitcal charges different lesser
punishment of censure was imposed by the Respondent.
Therefore, he prays that an award may be passed in his
favour.

6. Against this, the Respondent in its additional
reply statement contended that no employee is entitled to
any leave as a matter of right. Even under leave rules an
- employee is entitled to sick leave @ one month on half
substantive pay for each year of service subject to a
maximum or 12 months during his entire service. Similarly,
an employee may be granted extraordinary leave on loss of
pay only when no ordinary leave is applicable and such
leave except in exceptional circumstances should not
cxceed three months on any occasion and 12 months for
the entire period of service. But the Petitioner has never
adhered to bank leave rules. In the year 1993-94 the
Petitioner was absent for nearly 313 days besides
exhausting all other kinds of leave, Again during the period
from 1-1- 96 to 28-7-97 the Petitioner was absent for nearly
162 days. It is the usual practice of the Petitioner to furnish
leave application only after availing of leave. Therefore,
the 162 days was treated by the authorities as unauthorised
absence and instructed for initiating disciplinary action.
The Petitioner again from 18-1-2000 to 15-2-2000 was on
leave for 29 days thereby he exhausted 29 days privilege
leave. Thus, his leave record shows, that he has availed
nine months and thirteen days sick leave which would
mean that he had overdrawn sick leave by one month. The
Petitioner has not produced medical records like investi-
gation records, prescriptions for medicines or x-ray or any
other evidence to support his claim that he has been
suffering from serious disease which prevented him from
attending office. The Bipartite Settlement dated 10-4-2002
is a codification or consolidation of the provisions of the
awards as modified by settlements which govern
disciplinary action procedure for workmen in the banks.
The allegation of the Petitioner that his conduct is enly
minor misconduct is wrong and not tenable. Merely
sending leave letters would not clothe the Petitioner with
the right to get leave. No leave or extension of leave shall
be deemed to have been granted unless an order to that
effect is passed and communicated to the employee
concerned. Further, the recommendation reportedly made
by the Branch Manager for grant of extraordinary leave on
loss of pay cannot be presumed to have been granted.
Even the employee can avail maximum period of ELOP of
12 months during the period of service. Further, it is not
the matter of right for an employee to avail such leave.

Thus the Petitioner deliberately and wilfully abstained from
attending the office. The Petitioner has categorically
admitted the charges levelled against him at the enquiry
proceedings and his request to stay at Madurai, in effect,
clearly shows his unwillingness to work in Respondent/
Bank in any other area. The case relating to some of the
employees by the Petitioner is quite different and
distinguishable. Furthermore, disciplinary action alleged
to have been taken place against the said employees after
the period of three years from the date of punishment
imposed on the Petitioner. The Petitioner cannot contend
that he was discriminated in the matter of punishment,
Hence, for all these reasons, the Respondent prays to
dismiss the claim with costs.

7. In these circumstances, the points for my consi-
deration are—

(H “Whether the punishment of discharge imposed
on the Petitioner by the Respondent/Management
is legal and justified?”

(i) “To what relicfthe Petitioner is.entitled?”
Point No.1:

8. The case of the Petitioner in this dispute is that he
was appointed as a clerk-cum-cashier-cum-typest in the
Respondent/Bank on 6-6-91 and was confirmed from
6-12-91. But from the beginning of 1994, his health condition
was sfated to be deteriorated due to acute peptic ulcer
compounded by Hernia and spondylitis because he had to
commute from Nilakottai to Madurai and due to severe
spondylitis, his ill health forced him to proceed on leave.
Puring the year 2000 again, he was affected by spondylitis
and he sent several leave applications requesting leave
from 20-6-2000 to 19-7-2000 with medical certificate. Again

for the period from 20-7-2000 to 19-8-2000 he sent leave

application. Similarly he sent a telegram requesting leave
for the period from 20-9-2000 to 19-10-2000. The
Respondent/Management has received those leave
applications and medical certificates and the samé was
entered into leave register maintained by the Branch
Manager and the Branch Manager recommended these
leave as Extraordinary leave on loss of pay. But all of a
sudden, the Respondent/Bank branch at Nilakottai sent a
letter dated 6-1-2001 alleging that the Petitioner was not
attending duties from 20-6-2000 and leave application was
not submitted since 20-9-2000 and no medical certificate
was produced since 20-8-2000 and subsequently, a charge
sheet dated 12-7-2001 was issued to him alleging that he
was absented for duty from February, 2000 to 14-2-2001
and the Petitioner further alleged that charge framed against
him are vague and without any merits and the enquiry
proceedings taken against him is also not bonafide and
the punishment imposed on him is disproportionate to the
misconduct alleged against him and on-all these grounds,

he attacks the order passed by the authorities and raised

this dispute. :
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9. As against this, the Respondent contended that
no employee is entitled to any leave as a maiter of right.
According to leave rules of the Respondent applicable to
award staff, an employee is entitled to sick leave @ one
month on half substantive pay for each year of service,
subject to a maximum of 12 months during his entire service,
But, in this case, from, the records it is clear that the
Petitioner has availed more than nine months and 13 days
sick leave which would mean that he had overdrawn sick
leave by one month (the Petitioner joined in the year
1991). Similarly, an employee may be granted EOL on loss
of pay only when no ordinary leave is available, Further,
such leave except in exceptional circumstances should
not exceed three months on any occasion and 12 months
for the entire period of service. Though the Petitioner joined
the bank service in the year 1991, he never adhered to
bank’s leave rules in the year 1993-94 . The Petitioner was
absent for 313 days besides exhausting all other kinds of
leave. Even while regularising the leave, the authorities

_ concerned observed from the leave records of the Petitioner
that “he is in the habit of availing leave frequently on flimsy
medical grounds and submit leave applications along with
medical certificates after availing of leave and he was

granted leave without pay for the said period. During the

period from 1-1-96 to 28-7-97 the Petitioner, availed 162
days and he furnished leave application oely after the
leave. The above absence for 162 days was treated as
unauthorised absence and disciplinary action was initiated
against him. Again, from 18-1-2000 to 15-2-2000 he was on
leave for 29 days, thereby he exhausted 29 days privilege
leave. Therefore, he has exhausted all the leave and he had
no leave at his credit and even after several reminders sent
by the Respondent/Management, he has not joined duty.
Further, the Petitioner has not produced any medical records
like investigation reports, prescription for medicine or
x-ray or any other evidence to support his claim that he
had been suffering from serious disease which prevented
him from attending the office. Therefore, he is a chronic
absentee and deliberately and wilfully absented from duties
and he has stated his illness as a cause only to wriggle out
the situdtion and he has not interested in working under
the Respondent/Bank.

10. In order to substantiate his contention, the
Petitioner examined himself as WW 1 and marked 20
documents as Ex. W1 to W20-. Learned counsel for the
Petitioner contended that it is false to allege that the
Petitioner has not given any medical certificate or leave
letter and every time, he has sent his leave letter along with
medical certificate and the Branch Manager also
recommended his leave EOL on loss of pay, therefore, it is
false o allege that he was absented from, duty without any
leave. Frequent non-attendance of the Petitioner was only
due to his ill health and consequent medical treatment.
Therefore, the charge framed-against the Petitioner that he
was unauthorisedly absent for the period from February,
* 2000 to 14-2-2001 is not a valid reason. Learned counsel for

the Petitioner further contended that no doubt, the

Respondent/Bank has initiated disciplinary proceedings

but the entire proceedings initiated against him by the
Respondent/Bank suffers from lot of procedural infirmities
and a serious violation of principles of natural justice which
govern the conduct of departmental proceedings. As
already stated, the 1st para of the charge speaks about
unauthorised absence without obtaining prior sanction,
when the Petitioner was seriously affected due toill health,
it is humanly impossible for anyone to obtain prior
permission when he was laid up with severe indisposition,
but in the latter part, it was alleged as absence without
intimation. In the enquiry, the Respondent has not
established the fact that the Petitioner-has failed to give
intimation with regard to his absence. Even the documents
produced in enquiry brought out contradiction in framing
charges. It is established by the Petitioner that he has
submitted his leave application with medical certificates

which were ignored by the Respondent/Bank and therefore,

framing of charge itself is not valid. Further, the action was
initiated in terms of para 521 of Sastri Award read with para
18.28 of Desai Award, but the bank employees namely
award staff are governed by new settlement dated
10-4-2002 for any disciplinary action and this has been
very clearly spelt out by the Respondent/Bank itself by
means of a circular dated 1-8-2002, copy of which is marked
as Ex.W12. Therefore, the proposed punishment and final
orders issued by Disciplinary Authority which were based
on irrelevant clause of obsolete award cannot be treated as
a legal one and hence the same has to be set aside as null
and void. Learned counsel for the Petitioner further
contended that even assuming for argument sake that the
enquiry held by the Respondent/Bank is valid, the .
punishment imposed on the Petitioner is very heavy and it
was totally disproportionate to the gravity of the charge
alleged against the Petitioner. Had theé bank sanctioned
necessary leave for allowing him to take medical treatment
and acceded to his request for transfer o the place where
expert medical treatment is available, he would have
definitely come out of his predicament and would have led
a normal life rendering loyal service to the bank. But, on
the other hand, his request for transfer to Madurai was
refused and he was also not sanctioned leave for his medical
treatment. Under such circumstances, the orders passed
by the Respondent authorities suffers from infirmities,
discrepancy and contradiction and it was also shockingly
disproportionate and hence it is liable to be set aside.

11. But, as against this, learned counsel for the
Respondent contended that no employee is entitled 1o any
leave as a matter of right. In this case, the Petitioner has
availed leave more than what he was entitled namely sigk
leave and EOL on loss of pay. Under such circumstances,
no doubt, the Petitioner has applied for leave and the
Branch Manager also recommended for EOL on loss of
pay, but there was no leave at his credit and hence he was
asked tojoin duty immediately and it was informed to the
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Petitioner by way of several reminders and even after that,
he has not joined duty. Further, the Respondent authorities
sent registered notice to the Petitioner thereby informed
him to join duty immediately. But, even after that the
Petitioner has not joined duty and no explanation was given
to the Respondent authorities and no medical certificates
with records were submitted by the Petitioner. Though he
alleged that he has sent application with medical certificate,
no leave was sanctioned on that application and he was
informed that he has no leave at his credit and asked him to
join duty immediately. Under such circumstances, the
Petitioner cannot blame the authorities for not sanctioning
leave to him. Therefore, the recommendation reportedly
made by Branch Manager for grant of EOL on loss of pay
cannot be presumed to have been granted. Merely sending
leave letiers would not clothe the Petitioner with, the right
to get leave and no leave or extension of leave shall be
deemed to have been granted unless an order to that effect
is passed and communicated to the concerned employee.
In this case, on each and every occasion, the Petitioner
was informed that he has no leave at his credit and to join
duty immediately, but without giving any reply, to the said
intimation and without giving any explanation for not
attending the office, he has kept quite. Therefore, the
absence of the Petitioner, was deliberate and he wilfully
abstained from attending the office. It is only roose to
allege that he has been affected by spondylities and other
ailments. Learned counsel for the Respondent further
contended that charge sheet was issued to the Petitioner,
but he has not given any explanation that his absence was
due to his ill health but when the disciplinary proceedings
was initiated against him, he has categorically admitted
that the charge framed against him. Thus, the Petitioner’s
categorical admission will clearly establish that his absence
was deliberate and he has wilfully abstained from doing
work. Further, he did not adduce any evidence or any other
reason for his absence nor produced any medical certificate
before the Enquiry Officer, on the other hand, on the side
of the Respondent/Management as many as eight
documents were produced and he has also not objected
for marking of those documents. From these documents, it
is clearly established that Respondent/Bank had been
directing the Petitioner to report for duty, but the said letters
/ telegrams did not evoke any response from the Petitioner.
The departmental proceedings were conducted in a fair
and proper manner and there is no violation of principles
of natural justice. The Petitioner having participated in the
departmental proceedings and made categorical admission
of the charges levelled against him, canngt now make any
grievance with regard to the enquiry or punishment
imposed on him. Learned counsel for the Respondent
further contended that though the Petitioner’s advocate
argued that the provisions contained in the charge sheet is
an obsolete one and the punishment was imposed on the
Petitioner on the wrong provision of departmental
proceedings, the Petitioner has never objected to the

proceedings taken against him as illegal. Further whatever
provisions contained in Sastry Award and Desai Award
with regard to conduct and disciplinary proceedings have
been retain in Bipartite Settlement dated 10-4-2002. Further,
Bipartite Settlement dated 10-4-2002 is a codification or
consolidation of the provisions of the awards as modified
by settlements which govern disciplinary action procedure
for workmen in the bank and under such circumstances, it
cannot be valid to contend that he has been imposed
punishment on a wrong procedure. Learned counsel for
the Respondent further relied on the rulings reported in
AIR 1968 SC 266 CENTRAL BANK OF INDIA Vs.
KARUNAMOY BANERJEE wherein the Supreme Court
while considering the deparimental, proceedings has stated
that “rules of natural justice will have to be observed, in
the conduct of a domestic enquiry against a workman. If
the allegations are denied by workman, the burden of
proving the truth of those allegations will be on the
management and the witness called by the management
must be allowed to be cross examined by the workman
and the latter must also be given an opportunity to
examine himself and adduce any other evidence that he
might choose in support of his plea. But if the workman
admits his guilt to insist upon the management to let in
evidence about the allegations will only be an empiy
formality. In such a case, itwill be open to the management
to examine the workman himself, even in the first instance,
56 as to enable him to offer any explanation for his conduct,
or to place before the management any circumstances
which will go to mitigate the gravity of offence.” Again,
the learned counsel’ for the Respondent relied on the
rulings reported in AIR 1996 SC 484 B.C. CHATURVED!
Vs. UNION OF INDIA wherein the Supreme Court has held
that “the High Court or Tribunal while exercising the
power of judicial review, cannot normally substitute its
own conclusion on penalty and impose some other
penalty. If the punishment imposed by the Disciplinary
Authority or the Appellate Authority shocks the
conscience of the High Court/Tribunal, it would
appropriately mould the relief” Relying on this decision,
learned counsel for the Respondent contended that it
cannot be held that the punishment of discharge imposed
on the Petitioner who was deliberately and wilfully absented
for duty will shock the conscience of the Tribunal. Then
again, he relied on the rulings reported in 2005 IT LL,J507
BIKSHAPATI VIRAY YA Vs. UNION OF INDIA AND
OTHERS, wherein the Andhra Pradesh High Court while
considering the termination of service of an employee
who was unauthorisedly absent for 172 days has held that
“absence of 172 days from duty on number of occasions
without sanction is inconsistent with the conduct expected
of a public servant, a railway employee in this case, the
misconduct is of sufficient gravity to warrant removal from
service.” Relying onall these decisions, the learned counsel
for the Respondent argued that in this case, the Petitioner
was absented for duty more than 296 days without
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sanction, which is inconsistent with the conduct expected
from a bank employee. Under such circumstances, it cannot
be said that the punishment imposed on him is shockingly
disproportionate to the misconduct alleged against him
and he fuither argued that the Petitioner has admitted the
charge framed against him and he has not produced any
document to show that he was affected by illness.
Therefore, this Tribunal need not set aside the punishment
awarded by the Disciplinary Authority.

12. 1 find much force in the contention of the learned
counsel for the Respondent. Because, though in this case,
the Petitioner alleged that he suffered from serious illness,
he has not given any explanation for his long absence,
when he was asked to give explanation. Further, he has not
produced any medical records to establish his claim before
the Disciplinary Authority, on the other hand, he has
admitted the charge framed against him namely
unauthorised absence during the period from February,
2000 to 14-2-2001 and he has also not produced any
document before Disciplinary Authority for his long
absence. Under such circumstances, I am not inclined fo
accept the contention of the learned counsel for the
Petitioner that the punishment imposed by the Respondent
authorities are disproportionate to the misconduct alleged
against him. As such, I find this point against the Petitioner.

Point No. 2 :-

The next point to be decided in this case is to what
relief the Petitioner is entitled?

13. In view of my foregoing findings, I find the
Petitioner is not entitled to any relief. No Costs.
14. Thus, the reference is answered accordingly.

(Dictated to the P.A., transcribed and typed by him, comected
and pronounced by me in the open court on this day the 4th July,

2006.)

K. JAYARAMAN, Presiding Officer
Witnesses Examined:
For the Petitioner 7 WW1 3ri R. Bala;ubramanian
For the Respondent None
Documents Marked:

For the 1 Party/Petitioner:

Ex. Neo. Dale Description

W1 31-08-94 Xerox copy of the letler from Respondent
* to Petitioner, '

W2  06-09-94 Xerox copy of the medical board

certificate.

W3 May, 2000 Xerox copy of the PF statement of

Respondent.,

W4 June, 2000 Xerox copy of the PF statement of

Respondent,

W3 20-06-00 Xerox copy of the leave application of

Petitioner.

Ex. No. Date

W6  20-06-00
W7 20-08-00
ws 20-09-00

W9 May-Dec. 00

Wwio

Wil
wi2

W13
Wwi4
WIis

W16
w17
w18

w19

W20 04-10-05

06-01-01

10-04-02
01-08-02

30-08-04
24-11-04
15-07-05

04-08-05
30-08-05
15-07-05

06-08-05

Descriplion
Xerox copy of the medical cenificale.
Xerox copy of the leave application of -
Pelilioner.

Xerox copy of 1he 1elegram for leeave sent
by Petitioner.

Xerox copy of the leave register of
Respondent/Bank.

Xerox copy of the letter from Respondent
to Petitioner.

Xerox copy of the settlement u/s. 18(1).

Xerox copy of lhe circular issued by
Respondent. '

Xerox copy of the 2A petition.
Xerox copy of the rejoinder.

Xerox copy of the Charge Sheet issued to
Ramasamy. :

Xerox copy of the explanation given by
Ramasamy

Xerox copy of the Order issued to
Ramasamy.

Xerox copy of the Charge Sheet issued to
Manoharan.

Xerox copy of the explanation given by
Manoharan. .

Xerox copy of the order issued to Mr.
Manocharan.

For the 11 Party/Management:

Ex.No. Date
M1 12-07-01
M2  31-12-01
M3  06-02-02
M4 13-05-02
M5 07-06-02
M&6  26-06-02
M7  16-09-02
M8  16-09-02
M9 18-11-02
M 10 19-11-02
M11 13-11-02
M12 31-03-67
M13 09-08-02
M14 Nil

M15 14-02-95

Description

Xerox copy of the Charge Sheet issued to

. 'Petitioner.

Xerox copy of the reply given by Petitioner
to Charge Sheet.

Xerox copy of the letter of Disciplinary
Authority Appointing Enquiry Officer.

Xerox copy of the enquiry proceeding.

Xerox copy of the enquiry report.

" Xerox copy of the letter from Disciplinary

Authority to Petitioner to furnish comments
on the report.

Xerox copy of the minutes of personal hearing,
Xerox copy of the order of punishment given
by Disciplinary Authority.

Xerox copy of the order of Appellate
Authority.

Xerox copy of the communication of order
of Appellate Authority.

Xerox copy of the record of personal hearing
before Appellate Authority.

Xerox copy of the agreement containing leave
rules,

Xerox. copy of the leave letter submitted by
Petitioher.

Xerox copy of the PF statements of the branch.

Xerox copy of the Bipartite Settlerment.
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New Delhi, the15th September, 2006

S.0. 4108.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 396/
2004) of the Central Government Industrial Tribunal/Labour
Court, Chennai now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of City Union Bank and their workman,
which was received by the Central Government on
15-9-2006.

[No. L-12012/87/2004-IR (B-)]
AJAY KUMAR, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, CHENNAI

Tuesday, the 27th June, 2006
PRESENT:
K. JAYARAMAN, Presiding Officer
IND DISP! No. 396

(In the matter of the dispute for adjudication under clause
(d) of Sub-section (1) and sub-section 2(A) of Section 10
of the Industrial Disputes Act, 1947(14 of 1947), between
the Management of City Union Bank and their workmen).

BETWEEN
Sri R Krishnamurthy I Party/Petitioner
AND
The General Manager 11 Party/Management
City Union Bank,
HO, Kumbakonam
- APPEARANCE:
For the Petitioner M/s. C. Hanumantha Rao,

Advocates

For the Management M/s. K. Jayaraman,

Advocates

AWARD

The Central Goverhment, Ministry of Labour vide
Order No. L-12012/87/2004-IR (B-I) dated 23-07-2004 has
referred the dispute to this Tribunal for adjudication. The
Schedule mentioned dispute is as follows ;—

“Whether the termination of Sri R. Krishnamorthy
by the management of City Union Bank, Kumbakonam
is legal and justified ? If not, to what relief the
workman is entitled ?”

2. After the receipt of the reference, it was taken on
file as LD.No.396/2004 and notices were issued to both the
parties .and both the parties entered appearance through
their advocates and filed their Claim Statement and Counter
Statement respectively.

3. The allegations of the Petitioner in the Claim
Statement are briefly as follows :

The Petitioner joined the services of the Respondent/
Bank on 10-7-81 and he was employed as unpaid apprentice
clerk at Erode branch and he had rendered two years of
continuous service before availing leave on medical
grounds. Again, when the bank issued notification in the
year 1987, he has submitted an application with certificate
and the Respondent also sent hall ticket asking the
Petitioner to appear for an examination. But, he was not
allowed to sit for examination without assigning any reason.
Any how the Petitioner has rendered 240 days in a
continuous period of 12 calendar months and 480 daysina
continuous petiod of 24 calendar months and thus he
deemed to have attajned the permanent status under labour
legislations. Therefore, the termination order issued by the
Respondent/management without complying with the
provisions of Section 25F of the 1.D. Act is not valid,
‘While so, the Petitioner inadvertently raised the dispute
before labour officer. Tanjore and subsequently, filed a claim
statement before Labour Court, Cuddalore and therefore,
the Labour Court has disposed of the matter that the court
has no jurisdiction to entertain and adjudicate the matter.
thereafter, he raised the dispute before Assistant Labour
Commissioner (Central) which ended in failure. The
allegation of the Respondent/Management that the
Petitioner was over aged and he was ineligible according
to the qualification indicated in the notification and that a
communication was sent cancelling the earlier
communication are all false. The Respondent/Bank is bound
to retain the records and produced the same before the
Court and should not contend that they do not have records
prior to ten years and this Tribunal has got ample power to
draw an adverse inference against the Respondent/Bank.
The Banking Regulation Act Section 2 clearly states that
the said Act shall be in addition to and not in derogation of
any other law. Under the provision of Banking Companies
Act (period of preservation of records) Rules 1985 the bank
has to maintain records for a period of eight years and in
case, a case is pending before the Court they have to
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maintain records irrespective of the period stipulated in
rules. In this case, the dispute was raised iri the year 187
and therefore, the Respondeat 1ids 16 maintain all records.
hence, the Petitioner prays that an award may be passed to
reinstate the Petitioner in service w.e.f. 12-3-1983 withall
consequential benefits.

4. As against this, the Resbdndent in its Counter
Statement coritended that at the first inistance, the Petitioter
was never employed in any capacity at any point of time.
" The relationship of employer and wotlinan nevet existed

between this Respondent and the Petitioief. The Petitioner
cannot be constriscted as a workman rior the Réspondent
as his employer. The present reference liseif is incompeterit,
bad and beyond the powets of Govt. The Petitioner was
never tertninated as alleged by him. The Petitioner cannot
invoke any of the provisions of 1D: Act much less Section
2A of the Act: Without prejudice to the above contention,
the Petitioner was engaged as unpaid appreitice by an
order dated 10-7-81 by the Respondent and he joined as
unpaid apprentice as per the above said order. Having
undergone the period of training for only 1% mofiths the
Petitioner thereafter did not report for duty to the
establishment and he did not communicate to the
Respondent in any manner. Subsequentiy, in the year 1998
the Petitioer invokirig provisions of section 2A of 1.D. At
filed a petition before Labour Officer, Thanjavur. Since the
Labour Court, Thanjavur hds no jurisdiction, the claim of
the Petiticer was rejected. Thereafter, belatedly in respect
of his alleged non-employment, the Petitioer taised a dispute
" before the Government of India stating faisely that he was
employed in the Respondent/Bank and he was terminated
as he has availed leave on the ground of sickness. No
doubt, the Petitioner has applied for vacancy in the
Respondent establishment in 1987, but he was not permittéd
to sit for examination on the ground that he was not eligible
and his date of birth as per his application is 19-1-51 and
for the post of Clerk, minimum qualification prescribed was
- graduation and the eligibility criteria was notified and the
age of applicant was 26 years as on 1.1-98 and therefore,
the letter permitting him to sit over the examination was
cancelled by another communication dated 25-9-87. But
such dispute is totally outside the purview of Section 2A.
The Petitioner never rendered continuous service as
alleged by him of 240 days in a period of 12 calendar months
and 480 days in a period of 24 calendar months. The
Petitioner was never employed much less employed in a
permanent sanctioned post and he was never retrenched.
The Petitioner has filed a suit before District Munsiff Court
in O.S. No. 670/90 claiming Rs. 10,000/ and also for a
direction that Respondent/Bank should provide himwith a
post of clerk and the snit was dismissed. Since the Petitioner
has elected his remedy elsewhere and as the suit was
dismissed, the Petitioner has no locus standi 10 approach
this Tribunal for any further relief. The dismissal of the
said suit would operate as res judicata for any further action

3188G12006—9

on the part of the Petitioner. Further the claim of the
Petltioner is stale and extraordinarily belated. The Petitioner
was guilty of laches and delay. The Petitioner was also
guilty of negligence and inaction. The Petitioner alleged
that he was employed in the year 1981 and who having
gone to civil court in the year 1990 did not approach the
authorities under 1.D. Act till 1998. Hence, for all these
reasons, the Respondent prays that claim of the Petitioner
1s liable to be dismissed.

5. In these circumstances, the points for my

consideration are— -

() “Whether the termination of the Petitioner by
the Respondent/Management is legal and
justified?

(i) “To what relief the Petitioner is entitled?”

Point No. 1

6. The case of the Petitioner in this dispute is that
the Petitioner is a workman and he was appointed by the
Respondent/Management by its order dated 10-7-1981.
Even though he was appointed as an unpaid apprentice
clerk, he joined duty at Erode branch of Respondent/Bank
on 10-7-81 and he has rendered about two years of
continuous service from 10-7-81. While so, he was
termtinated on 12-3-83 without any assigning any reason
by the Respondent/Bank. Even after his termination in the
year 1987, as per fiotification of the Respondent/Bank, the -
Petitioner has submitted his application for the post of
clerk and at the first instance, he was asked to appear for .
examination, but subsequently he was not allowed to sit
for examination without assigning any reason. Since the
termination is illegal and since the Respondent has not
followed the mandatory provision of section 25F of the
L.D. Act, the order of termination passed by the Respondent/
Bank is void ab {nitio and he is entitled to be reinstated in
service.

7. On beha!f of the Respondent it is contended that
the Petitioner was never employed in any capacity at any
point of time. There is no relationship of employer-employee
between the Respondent and Petitioner and he cannot be
construed as a workman. The Petitioner was engaged
himself as unpaid apprentice for a period of two months by
an order dated 10-7-81, He joined as unpaid apprentice on
15-7-81 at Erode and within 1¥2 months he did not report
for duty to the establishment and he did not continue in
the post as apprentice and therefore, there is no question
of appointment or termination by the Respondent/Bank
and hence, the Petitioner is not entitled to any relief much
less relief of reinstatement at this long lapse of time.

8. Since the Petitionet alleged.fhat he is’a workman
under 1.D. Act and he has served for more than 240 days in
continuous period of 12 calendar months and 480 days ina
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continuous period of 24 calendar months, the burden of
proving this fact is upon the Petitioner. Inorder to establish
this fact, the Petitioner has examined himself as WW1 and
produced six documents and all the six documents are copy
of his representation to the Respondent/Management by
certificate of posting. As against this, on the side of the
Respondent/Management, one Mr. S. Sridaran, Deputy
General Manager (Advances) of the Respondent/
Management , who was working as Branch Manager in
Erode branch during the year 1981, was examined as MW1
and on their side 17 documents were marked as Ex. M1 to
M17. Ex. M1is the copy of office order posting the Petitioner
as unpaid apprentice dated 10-7-81. Ex.M2 is the copy of
application for appointment of clerk dated 28-8-87 sent by
the Petitioner. Ex. M3 is the copy of letter sent by Petitioner
requesting employment. Ex. M4 is the copy of call letter
. sent to the Petitioner for written test. Ex. MS is the copy of
notice issued by Petitioner’s advocate. Ex.M6 is the copy
of reply to the above notice sent by Respondent/Bank
advocate. Ex. M7 is the copy of writtén stalement of
Petitioner Labour Office, Tanjore. Ex. M8 is the copy of
Petitioner’s claim in 1.D. 22/2001. Ex. M9 is the copy of 2A
petition filed by Petitioner before Assistant Labour
Commissioner (Central). Ex. M10 is the copy of comments
filed by Respondent before Assistant Labour
Commissioner (Central). Ex.M11 is the copy of acquittance
role register for July, 1981. Ex. M12 is the copy of notification
dated 14-8-87. Ex.M13 is the copy of letter sent by
Respondent/Bank rejecting the application of Petitioner.
Ex. M14 is the copy of draft return letter. Ex.15 is the copy
of order in O.S. No. 670/90. Ex. M16 is the copy of reply
filed by Respondent before Labour Authorities, Tanjore.
Ex. M17 is the copy of written statement filed by
Respondent in I.D. No. 22/20021.

9. Learned counsel for the Petitioner contended that
the Petitioner is a workman and he was appointed by the
Respondent by its order dated 10-7-91 under Ex. M1. Even
though he was appointed as unpaid apprentice clerk and
joined at Erode branch on 10-7-81 he was performing
despatch work, work relating to savings bank account,
clearing house work, accounting of stamp etc. by doing
these work, he has worked in the Respondent/Management
and he was allotted accommodation in the office at free of

-cost. Thus, the Petitioner has rendered two years of
continuous service from 10-7-81 and all of a sudden, his
services were terminated on 12-3-83 without assigning any
reasons. Since he has worked for more than 240 days as
per Tamil Nadu Industrial Establishment (Conferment of
Permancii Status to Workmen) Act, 1981, the services of
the Petitioner had to be regularised by the Respondent/
bzax and the Respondent who is doing banking business
without following the mandatory provisions of Section 25F
of the LD. Act has terminated the Petitioner without any
notice or without giving any compensation and therefore,
the order passed by the Respondent/Management is

illegal, void ab initic. No doubt, the Petitioner has not-
produced any document to show that he has worked from
10-7-81 to 12-3-83 but, all the documents are with the
Respondent/Management and the Petitioner is not in a
position to produce the documents which are in the custody
of the Respondent. Any how, the contention of the
Respondent is that under Ex. M1 he was appointed as
unpaid apprentice clerk for a period of two years from the
date of joining and within a period of 1 % mgnths, he has
gone to his native place for treatment and never refithed
to work. If really, this contention is a true one, then the
management has set up only defence of voluntary
abandonment of service, but the voluntary abandonment
has not been proved to the satisfaction of this Tribunal.
The evidence of MW1 clearly says that the Petitioner has
worked as a clerk. In his cross examination, he has stated
that the Petitioner is qualified for the post of clerk. Therefore,
the burden of proving the fact that the Petitioner has left
the job within 1 % months is upon the Respondent, but’

" this burden has not been discharged by the Respondent
" with any satisfactory evidence. Further the contention of

the Respondent in the Counter Statement and the evidence
given by MW1 in the witness box are contradictory. In
para 6 of the Counter Statement, they alleged that the
Petitioner did not report to the establishment after having
undergone the period of training for only 1 ¥ months. In
other words, it is the contention of the Respondent that
the Petitioner has voluntarily abandoned his service, but
the Respondent/Bank has not let in any evidence to show
that the Petitioner has worked only for 1% months as a
trainee and he left the post. Only the witness, who was
examined on the side of the Respondent has clearly stated
that ‘he cannot say, when the Petitioner has left the service’.
He has also admitted that he has not produced any
document to show when the Petitioner has left the service.
Even though the Petitioner has filed the petition for
production of registers to show the period of his
employment under the Respondent/Bank, they have not
produced the same and LA. No. 201/2006 was dismissed
on the ground that documents must have been destroyed.
Therefore, the Petitioner is not in a position to produce
documents which were in the hands of Respondent/
Management. Though the Respondent has contended that
the Petitioner has worked only for 1 1/2 months as
apprentice and left the service, they have not produced
any satisfactory evidence to prove this contention. Further,
the MW1 has stated that after completion of training, he
was working as probationer, therefore, the contention of
abandonment of service as alleged by the Respondent/
Management has not been established before this Court
and it is the bounden duty of the Respondent/Management
to prove that the workman has abandoned his service,
Abandonment is a question of intention and such an
intention cannot be attributed without adequate evidence.
Under such circumstances, the Respondent has not
established the fact that the Petitioner has abandoned his
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job, hence it should be presumed that the Petitioner has
worked for more than the statutory period. Further, though
the Respondent alleged that the Petitioner has abandoned
his work, it is the case of Respondent that they have
conducted any enquiry with regard to the abandonment of
his service. But, on the other hand, the Petitioner by his
letter dated 20-6-1983 and 15-2-84 and other letters, copy
of which are marked as Ex. W1 to W6, had requested for
employment. Even after these letters, the Respondent/
Management has not taken any action. Therefore, the plea
of abandonment of service has not been proved and hence,
the Petitioner is deemed to be in service from 12-3-83 as
alleged by him. '

10. But, on the other hand, leamed counsel for the
Respondent contended that from Ex.M1 it is clear that the
Petitioner has engaged himself as unpaid apprertice for a
period of two months. He joined as unpaid apprentice on
15-7-81 at Erode branch of Respondent/Bank and having
undergone the period of training for 1 1/2 months, the
Petitioner did not report for job to the establishment and
he did not communicate to the Respondent in any manner
and in the year 1988, the Petitioner invoking provisions of
Section 2A of LD. Act had filed a petition before Labour
Officer, Tanjavur and it was also referred to Labour Court,
Cuddalore, which was duly resisted by the Respondent/
Management. Ultimately, the Labour Court, Cuddalore
dismissed the claim of the- Petitioner on the ground that
they have no jurisdiction. In the mean time, the Petitioner
has appiied for the post of clerk in the year 1987 i.e. long
after his voluntary cessation of Respondent/ Management.
But, the Petitioner was not permitted to sit for examination
on the ground that he was over aged. Since the Petitioner's
age was found as more than 31 years, ason 1-1-88, the, call,
letter issued by the Respondent/Bank was cancelled, by
another communication dated 25-9-87. Learned counsel
for the Respondent contended that the Petitioner never
rendered continuous service as alleged by him for more
than 240 days in a continuous period of 12 calendar months
and 480 days 'in a continuous peried of 24 calendar months.
He has engaged himself as an unpaid apprentice only for a
period of 1% months and he cannot he deemed io be
attained permanent status alleged by him. Any how, the
question of permanency has to be decided by the
appropriate authority under Tamil Nadu Industrial
Establishment (Conferment of Permanent Status to
Workmen) Act, 1981 and it cannot be adjudicated under
section 2A of the L.D. Act. In this case, the Petitioner was
never employed as an employee under permanent
sanctioned post and he was never retrenched and therefore,
Respondent/Bank has not violated any of the provisions
of Act much less Section 25F of the L.D. Act. It is the
further contention of the learned counsel for the
Respondent that after the rejection of applipatidn given by
the Petitioner, the Petitioner has issued an advocate notice
dated 3-10-87 and he demanded that he should be either

provided. suitable post or payment of compensation of
Rs.10,000/- . But his claims were duly answered by
Respondent and even the suit filed by the Petitioner before
District Munsiff Court at Kumbakonam in O.S. No. 670/90
was also dismissed. Since the Petitioner has elected his
remedy in civil court, the suit was dismissed. Hence, this
Petitioner has no loco standi to approach this Tribunal for
any relief. The dismissal of the suit would operate as res
judicata for any further claim on the Petitioner. Learned
counsel for the Respondent relied on the rulings reported

- in2006 1 LIN 137 NATIONAL INSURANCE CO.LTD.

Vs. MASTAN AND ANOTHER which arise from Workmen
Compensation Act. In that claimant has not chosen to
withdraw his claim under Workmen's Compensation Act
before it reached the point of judgement, with a view to
approach the Motor Accidents Claims Tribunal. What he
has done is to pursue his claim under Workmen's
Compensation Act, tili the award was passed and also to
invoke a provision of Motor Vehicles Act, he has not made
applicable to claim under Workmen’s Compensation Act .
In that case, the Supreme Court has held that the claimant/
Respondent is not entitied to do so and the High Court
was in error in holding that he is entitled to do so. Relying
on this judgement, learned counsel for the Respondent
argued that the doctrine of election is based on the rule of
estoppel and the principle that one cannot approbate and
reprobate inherés in it. The doctrine of estoppel by election
is one of the species of estoppel in pais (os equitable
estoppel) which is a rule in equity. By that rule, a person
may be precluded by his action or conduct or silence when
it is his duty to speak from asserting a right which he
otherwise would have had. In this case, when the Petitioner -

-alleged to be a workman entitled to the, benefits of

Industrial Laws, he has to approach the labour authorities
even at the initial stage. Though he alleged that he has
been terminated by the Respondent/Bank illegally, he has
not taken the matter before labour authorities, on the other
hand, he has chosen to civil remedy for compensation which
was ultimately dismissed against him. Under such
circumstances, he cannot again raise dispute under
Industrial Disputes Act after a long lapse of time i.e. only
after the alleged termination. Learned counsel for the
Respondent further relied on the rulings reported in 2005
5 SCC 91 HARYANA STATE CO-OP. LAND
DEVELOPMENT BANK Vs, NEELAM wherein the
Supreme Court has held that aim and object of Industrial
Disputes Act may be to impart social justice to the
workman but the same by itself would not mean that
ifrespective of his conduct, a workman would

" automatically be entitled to relief. The proc_edurat laws

like estoppel, waiver and acquiescence are equally
applicable to the industhial are proceedings. In that
case, the workman concerned has approached the Labour
Court after more than seven years and it was. considered
by Labour court and the Labour Court refused to grant
any relief and it was upheld by the Supreme Court. In
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which the Supreme Court has held that “it is trite that
Courts and Tribunals having. plenary jurisdiction have
discretionary power to grant an appropriate relief to
parties. The, aim and object of I D. Act may be to impart
social justice to the workman but the same by itself would
not mean that irrespective of his conduct a workman
automatically be entitled to relief, The procedural laws
like estoppel, waiver and acquiescence are equally
applicable to industrial proceedings. A person in certain
situation may even be held to be bound by doctrine of
acceptance sub silentio. The Respondent did not raise
any industrial dispute questioning the termination of her
service within a reasonable time. She even accepted an
alternative employment and has been continuing therein
from 10-8-88. In her application filed before Labour Court,
while traversing the plea raised by the appellant that she
is gainfully employed in HUDA w.e.f 10-8-88 and her
services had been regularised therein it was averred. Thus
the conduct of the Respondent in approaching Labour
Court after 7 years has been considered as a relevant
factor for refusing to grant any relief to her. Therefore,
such consideration cannot be said to be irrelevant one.
Labour Court in the above mentioned situation cannot
said to have exercised its discretionary jurisdiction
injudiciously, arbitrarily and capriciously warranting
interference at the hands of High Court under Article 226
of Constitution.” Relying on this rulings, learned counsel
for the Respondent contended that though the Petitioner
alleged that he has been terminated illegally by the
- Respondent/Management during the year 1983, he has not
approached the labour authorities within a reasonable time.
On the other hand, he has approached the Civil Court for
compensation in the year 1990, When his civil suit was
dismissed by civil court, again he has approached the
labour authorities after a long lapse of time and he has not
given any satisfactory explanation for this long delay
namely 15 years. Hence, the claim is liable to be dismissed.

11. 1 ﬁnd much force in the contention of the learned
counsel for the Respondent.

12. Learned counsel for the Respondent further
contended that the claim of the Petitioner is stale and

extraordinarily belated and the Petitioner was guilty of

laches and delay and he was also guilty of negligence and
inaction. Then the learned counsel for the Respondent
contended that though the Petitioner alleged that he has
worked for more than 240 days, there is not even an iota of
evidence to substantiate his contention and except his
oral testimony, there is no document to show that he has
worked for more than 240 days in a period of 12 calendar
months and 480 days in a period of 24 calendar months. It
is well settled by the Supreme Court and High Courts that
the burden of proving the fact that the Petitioner is entitled
to the benefits under section 25F of 1.D. Act is upon the
Petitioner. But, in this case, since the Petitioner has not
established this fact with any satisfactory evidence, the

claim that he is entitled to the benefits under section 25F is
without any substance and, the allegation that this Tribunal
has to draw an adverse inference is also without any
substance. He relied on the rulings reported in 2005 8 3CC
750 SURENDRANAGAR DISTRICT PANCHAYAT Vs.
DAHYABHAI AMARSINGH in which the Supreme Court
has held that “in the absence of any regular employment
of workman, employer is not expected to maintain
seniority list of employees engaged on daily wages. As
regards non-compliance with section 25 G & H suffice it
to say that witness examined by the appellate has stated
that no seniority list was maintained by the department of
daily wagers. In the absence of regular employment of
workmen, the appellant was not expected to maintain
seniority list of employees engaged on daily wages and in
the absence of any proof by Respondent regarding
existence of seniority list and his so called seniority, no
relief could be given to him for non-compliance with
provisions of Act. The Courts could have drawn adverse
inference against the appellant only when seniority list
was proved to be in existence and then not produced
before the Court. In order to entitle the Court to draw
inference unfavourable to the party, the Court must be
sgiisfied that evidence s in existence and could have been
proved.” In the same judgement, when the Supreme Court
considered the applicability of section 25F and 258, it has
held that “fo claim protection under section 25F (i} there
exists relationship of employer and employee; (ii) that he
is @ workman within the meaning of Section 2(s) of the
L.D. Act and (1ii) the establishment in which he is employed
is an industry within the meaning of the Act and he must
have put in not less than one year of continuous service
as defined by section 25B under the employer. " and these
conditions are cumulative and any of these conditions is
missing, the provisions of Section 25F will not be attracted.
Relying on this judgement, learned counsel for the
Respondent contended that the Petitioner has not
established that he is a workman under the Respondent/
Management and he has worked for more than 240 days in
a continuous period of 12 calendar months and under such
circumstances, he cannot invoke the provisions of section
25F of the Act and therefore, he is not entitled to any relief.

13. AsIhave already pointed-out, I find much force
in the contention of the Respondent. In this case, though
the Petitioner alleged that he is a workman, he has not
established this fact with any satisfactory evidence.
Further, he has not established the fact that he had worked
for more than 240 days in a continuous period of 12 calendar
months and 480 days in a continuous period of 24 calendar
months. Further, though he alleged that he has been
terminated by the Respondent/Management during the year
1983, he has not stated any valid reason for not approaching
the labour authogities within a reasonable, time and he has
also not stated reason for electing civil forum for getting
compehsation and when his civil suit was dismissed by



[ [I—&E 3(ii)]

¥ T TOA : SYERE 21, 2006/ 29, 1928 8897

District Munsif Court, he again approached the labour
- authorities after a long lapse of time and for this also, he
has not given any valid explanation. Under such
circumstances, since the inordinate delay was not
satisfactorily explained by the Petitioner and merely making
repeated representation to the employer will not be regarded
as satisfactory explanation, I find no relief can be granted
to the Petitioner. Therefore, I find this point against the
Petitioner.

Point No.2 :—

The next point to be decided in this case is to what
relief the Petitioner is entitled ? i

14. In view of my feregoing findings that the’

Petitioner has approached this forum with inordinate delay
and the delay has not been explained satisfactorily, I find
the Petitioner is not entitled to any relief. No Costs.

15. Thus, the reference is answered accordingly.

(Dictated to the P.A. transcribed and typed by him.
corrected andpronomcedbymemtheopenoourton this
day the 27th June..2006.)

K. JAYARAMAN, Presxdlng Officer

Witnesses Examined :—

For the Petitioner : WWI1 Sri R.Krishnamurthy
For the Respondent  : MWI Sri S Sridaran
Docunents Marked :—

For the I Party/Petitioner :—

Ex.No. Date Description

W1 200683 Copy of the representation submmed by

Petitioner to Respondent/Management
W2 150284 Copy of the representation submitted by

Petitioner to Respondent/Management
W3 220784 Copy of the representation submitted by
Petitioner to Respondent/Management
Copy of the representation submitted by
Petitioner to Respondent/ Management
W5 121186 Copy of the representation submitted by

Petitioner to Respondent/Management
W6  19-1087 Copy of the representation submitted by

‘W4 10-185

Petiticner to RespondentJManagement‘

For the I1 Party/Management —
Ex No.Date - Description
Ml 10-07-81 Xerox copy of the office order for unpaid
: apprentice
M2 280887 Xerox copy.of the application for
appointment
‘M3 280887 Xerox copy of the letter requesting
: employment

M4 140987 Xerox copy of the call letter for written

test

Ex No.Date  Description
M5 031087 Xerox éopy of the notice by Petitioner's
advocate

M6 201087 Xerox copy of the reply to above notice

M7 N Xerox copy of the 2A petition before
: : . Labour Office, Tanjore

M8 080101 Xerox copy of the Petitioner’s clanm in

1D 2272001

M9 210803 Xeroxcopyofthe 2A petition filed before

Assistant Labour Commissioner
(Central)

M1¢ 110903 Xerox copy of the comments filed by
‘Respondent

Xerox copy of the acquittance role
register for July, 1981 to Dec.1982

M12 140887 Xerox copy of the notification

M13 250987 Xerox copy of the rejection letter of
Respondent on the Application
submitted by Petitioner

MI4  29-09-87 Xerox copy of the draft return letter

M15 200987 Xerox copy of the order in O.S. No.
670190

MI6 040398 Xerox copy of the reply to the above
petition

MI17 070901 Xerox copy of the writlen statement filed
by Respondent in I.D. No. ?2/2001

¢ e, 15 faawan, 2006

WO, 4109 —3ifrE faag afuftaw, 1947
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[v TA-12012/286/2003-37% S (F-1)]
g AR, Tk aAfuwrd
New Delhi, the 15th September, 2006

8.0. 4109 .—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 23/
2004) of the Central Government Industrial Tribunal-cum-
Labour Court, Bangalore as shown in the Annexure in the

M11 Nl

_Industrial Dispute between the employers in relation to the

management of Tungabhadra Gramin Bank and their
workman, which was received by the Central Government
on 15-9-2006.
[No. L-12012/286/2003-IR (B-1)}
AJAY KUMAR, Desk Officer
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
BANGALORE

Dated, the 8th September, 2006
Present :
Shri A.R. Siddiqui, Presiding Officer
C.R. No.23/2004
1Party:

Sh. Somasundar,

173, Kappagal Road,
Bramha Sastry Compound,
Near Masjid,

Bellary-583 103.

I Party:

The Chairman,
Tungabhadra Gramin Bank,
{Head Office), Gandhinagar,
Bellary-583 101.

Appearances ;
[ Party ~ : ShriP.S. Rajgopal
' Advocate

1l Party :  Shri K.V. Krishna Murthy
Advocate

AWARD

The Central Government by exercising the powers

conferred by clause (d) of Sub-section (1} and Sub-

section 2A of the Section 10 of the Industrial Disputes
Act; 1947 has referred this dispute vide Order No.
L-12012/286/2003-IR(B-I) dated 22-03-2004 fox
adjudication on the following schedule.

SCHEDULE

“Whether the action of the management of
Tungabhadra Grameena Bank in imposing the
penalty of dismissal from services to Shri
Somasundar w.e.f. 11-7-2002 is justified? If not
what relief the applicant is entitled to and from
which date?”

2. A chargesheet dated 10-11-1999 was issued to
the first party workman as under :

CHARGE1

“You were working as Clerk in our Muslapur branch

from 29-5-97 to 3-7-98.

Sri Hanumappa, S/o0 Shivappa, R/o Obalabandi had
availed a crop loan from Muslapur branch under
account No. NODP 123/97-98. The said borrower
along with one Sri Veerabhadraiah, S/0 Malaiah

Swamy, R/o Obalabandi had approached a customer
of the branch viz., Rajasab (who is having a 8B
account No. 32} to get a temporary loan of Rs.
13,000/- from him to close the aforesaid loan NODP
123/97-98. As per their request, Sri Rajasab issued
a self cheque (withdrawal slip No. 788398) dated
25-04-98 for Rs. 13,000 and requested you to adjust
the proceeds to the loan account of Sri Hanumappa
(i.e., NODP 123/97-98) and after sanctioning a fresh
loan to the said party, credit the like sum out of the
loan proceeds 1o his SB account No. 32. As the
liability in the said loan account was Rs. 13,060
you adjusted the proceeds of the aforesaid cheque
i.e. Rs. 13,000 and also collected the balance
amount of Rs. 60 from the party and closed the
aforesaid loan account on 25-04-98,

.On 4-5-98 a fresh crop loan of Rs. 14,000 was
granted to Sri Hanumappa under account No. NODP
22/98-99, The entire loan amount of Rs, 14,000 was
disbursed the same day by crediting the proceeds to his
SB account No. 1886 at the first instance and later, by
withdrawing the same through a self cheque (withdrawal
slip No. 788437) signed by the borrower. On the said
day i.e., 4-5-98 the borrower requested you to credit Rs.
13,000 out of his loan proceeds to SB account of Sri
Rajasab who had earlier arranged said amount for closure
of his previous loan account. Accordingly, you obtained
his signature on a blank SB Pay-in-slip and paid him
Rs. 760 informing him that you have credited Rs. 13,000
to SB account of Sri Rajasab and deducted Rs. 140 and
Rs. 100 towards processing fee and crop insurance -
respectively. The particulars furnished by you on the
back of the withdrawal slip will alo disclose that you
have paid Rs. 760 to the borrower by withholding Rs.
13,240 for adjustments as above. But, in fact you had
credited Rs. 9,500 only to SB account No. 32-of Sri Rajasab
vide Receipt No. 18 on 4-5-98 instead of Rs. 13,000 as
falsely informed by you to the aforesaid borrower and
misappropriated the balance amount of Rs. 3,500 (i.e.
13,000—9,500).

The records disclose that on the same day i.e.

4-5-98 you have purchased a DD for Rs. 5,000 favouring
Prakash Rao Koravi drawn on Canara Bank, Gulbarga.
On that day i.e. 4-5-98 there was a withdrawal of only Rs.
5000 from your OD account No. 1. After the said
withdrawal, the balance available for withdrawal in your
OD account was minimum and even in your 5B account
also the balance was minimum.Thus, purchasing of a DD
for Rs. 5,000 by you by withdrawing the entire amount of
Rs. 500 (leaving a minimum balance) from your said OD
account and maintaining a minimum balance in your
Savings Bank account will support and Corroborate the
aforesaid misappropriation of Rs. 3,500 by you.
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Sri Rajesh, on verification of his Savings Bank pass
book after some days, found that only Rs. 9,500 was
credited to his SB account No. 32 on 4-5-98 instead of
Rs. 13,000 as informed and requested by him earlier.
When he enquired the said matter with you, you informed
him that Rs. 9,500 was credited to his SB account No. 32
and the remaining amount of Rs. 3,500 was credited to
Ramanna’s account inadvertently and it would be settled
after reporting of the Manager for duty who was on leave
that dav. ‘

After Manager’s reporting for duty,‘you called Sri
Rajasab, Sri Pamanna, Sri Veerabhadraiah and the
aforesaid borrower Sri Hanumappa to the branch and
informed them that Rs. 3,500/- was wrongly credited to
Sri Ramanna’s account instead of to Sri Rajasab’s
account and it was refuted by Sti Ramanna as he was'in
no way connected to the said transaction. However, the
matter was finally settled among yourselves by deciding
to pay/forgo the amount as under :—

(1) Sri Rartanna has to pay Rs. 2,000 to Sri Rajasab.
(2) You have to pay Rs, 500 to Sti Rajasab.
(3) Sri Rajasab has to forgo Rs. 1,000.

Accordmgly, Sri Ramanna and yourself pald cash
of Rs. 2,000 and Rs. 5000 respectively to Sri Rajasab. In
fact Stri Ramanna and Sri Rajasab were not happy with
the said settlement as they were made to pay penalty for
their no fault.

You have thus misued your official position,
misguided the customers, betrayed the trust and
confidence reposed in you as Bank employee by the
customers and misappropriated Rs. 3,500. Your said acts
are detrimental to the interests of the Bank and its
customers. You have undermined the dignity of your
office and brought disrepute to the Bank. You have not
served the Bank honestly and faithfully and thereby
committed breach of Regulation, No 19 of Tungabhadra
Gramin Bank (Staff) Service Regulations, 1980 and acts
of misconduct punishable under Regulation No 30 (1) of
Tungabhadra Gramin Bank (Staff) Service Regulations,-
1980.

CHARGE-II

You were working as Clerk at Muslapur branch from
29.5.97 t0 3.7.98. On 9.5.98 you were handling cash and
on that day a loan of Rs. 15,000 was disbursed to one Sri
Basavaraj Killi, S/o Basappa, R/o Muslapur under loan
account No. SSI 4/98-99, At the first instance, the loan
proceeds of Rs. 15,000 was credited to his SB account
No. 1271. Later on the same day, it was withdrawn by
tendering a withdrawal slip No 788477 signed by the
borrower and out of which (Rs. 15,000) you accounted
Rs. 4,000 to KDR account No 50/98-99, Rs. 150/- towards

Commission (Processing Fee) account and paid Rs. 10,500.

However, you did not credit the remaining balance of

~ Rs 350 to the borrower’s SB account No. 1271 as requested

by him (i.e. Rs. 15,000, 4,000 + 150+10,500). Instead, you
misappropriated it.

The particulars of the adjustments furnished by
you on the back side of the Payment Stip No. 2 (withdrawal
slip No. 788477) does not say about the accounting of
the balance amount of Rs. 350. It has gone unexplained
and unaccounted for. This will also support and

-corroborate the misappropriation of Rs. 350 by you.

You have misused your official position, betrayed
the trust and confidence reposed in you as Bank
employee by the customer and misappropriated Rs. 350
of the customer. Your said acts are detrimental to the
interests of the Bank and its customers. You have not
served the Bank honestly and faithfully and thereby
committed breach of Regulation No. 19 of Tungabhadra
Gramin Bank (Staff) Service Regulations, 1980 and acts
of misconduct punishable under Regulation No. 30 (1)
of Tungabhadra Gramin Bank (Staff} Service Regulations,
1980.

CHARGE -IN

‘You were working as Clerk at Muslapur branch from
29.5.97 to 3.7.98. As per the request and authority given
by the customer Sri Kumarappa, S/o Fakecerappa, R/o
Chikka Madinal, on 16.2.98 an amount of Rs. 21,000 was
transferred from his SB Account no. 1871 to KDR 111/
97-98 of his own depositing for 72 months. However, he
was not given the said deposit receipt (KDR 111/97-98)
and it was with the branch. After a few days, when the
said customer had visited the branch, the Manager was
not in the branch and on that day, you obtained his
signatures on some of the documents and papers in blank.
You did not inform him the purpose of obtaining his
signatures on the said docoments and papers. However,
he was under the impression that they wete required to
the Bank as he had availed a loan (FML 1/97-98) for
purchase of a tractor, N

By using aforesaid blank documents and papers
signed by Sri Kumarappa, you prepared a Value Secured
Loan papers (VSL 23/98-99) i.e., loan application (F-422)
and Promote (F-7) for Rs. 17,300/- on 26.6.98 and credited
the proceeds to his SB account No. 1871, Youinstructed
Sri Yankanna, Clerk to prepare transfer slips i.e., debit
slip of VSL 23/98-99 and credit slip of SB 1871 for
Rs. 17300/- and accordingly, he prepared withdrawal slip
No. 788601 of SB account 1871 for Rs. 17,300 dated 26.6.98
and you effected payment though aforesaid loan was not
sanctioned by the Manager and the said withdrawal slip
was not passed for payment by him as required under tfic
guidelines of the Bank. You did not pay the proceeds to the
Customer but misappropriated the same. The borrower was
unaware of the said transactions and he came to know you

- alleged foul play only after enquiry by the Manager

regarding avaiiment of Value Secured Loan by him.
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The following deviations/irregularities committed
by you in course of aforesaid dubious transactions will
also support-and corroborate the misappropriation of
Rs.17,300/- by you :—

(1) Theloan application (F-422) is prepared by
you and it was not sanctioned by the
Manager as required.

(2) The Pronote (F-7) was filled up by you and it
was not witnessed by the Manager as
required, but it was witnessed by you alone.

(3) The VSL jedger postings are done by you
and the entry in the ledger sheet was not
duly checked and initialed by the Manager
as required.

(4) KDR 111/97.98 was discharged by the
customer, but his signature was not verified
by the Manager as required.

(5) The transfer slips i.e., debit and credit slips
dated 26-06-98 pertaining to VSL 23/98-99 and
SB 1871 respectively were not signed by the
custoiner as required. They also do not bear
the ledger folio numbers and signature of the

. Manager thereon.

(6y  The withdrawal slip dated 26-06-98 of SB 1871
for Rs 17,300 was prepared by you, but it
does not bear ‘‘Pay Order” or signature of
the Manager. Though it was not passed for
payment you have deliberately effected the
said payment of Rs. 17,300 and misappro-
priated the same.

You have thus misused you official position,
misguided the customer, betrayed the trust and
confidence reposed in you as Bank employee by the
. customer, violated the systems/procedures and Circular
guidelines of the Bank and misappropriated Rs. 17,300
of the customer. These actions of yours are detrimental
to the interests of the Bank and its customers. You have
undermined the dignity of your office and brought
disrepute to the Bank. You have not served the Bank
honestly and faithfully.

You have thus acted in contravention to Reguiation
No. 17 and 19 of Tungabhadra Gramin Bank (Staff)

Service Regulations, 1980 and committed acts of

missconduct punishable under Regulation No. 30 (1) of
Tungabhadra Gramin Bank (Staff) Service Regulations,
1980.”

3. The first party workman (hereinafter called the
first party) in his claim statement while challenging the
Enquiry Proceedings conducted against him as violative
of principles of natural justice also challenged the Enquiry
Findings holding him guilty of charges of misconduct of

perverse and the dismissal order passed against him as
unjust and illegal. '

4. The Management by its Counter Statement
asserted and maintained that Domestic Enquiry
conducted against the first party is fair and proper and in
accordance with the principles of natural justice and the
findings of the Enquiry Officer are based upon sufficient
and legal evidence and the dismissal order is legal and
justified keeping in view the gravity of misconduct
committed by the first party.

5. Keeping in view the respective contentions of
the parties with regard to the validity and faimess or
otherwise of the enquiry findings, on 15-9-2004 following
preliminary issue was framed :

“Whether the Domestic Enquiry conducted against
the first party by the second party is fair and
proper?”

6. During the course of the said issue the
management examined Enquiry Officer as MW 1and got
marked 6 exhibits at Ex. M-1to Ex. M-6. First party filed
his affidavit evidence without getting marked any
documents, After hearing learned counsel! for the

" respective parties this tribunal by order dated 21-12-2005

answered the above said issue in favour of the
management holding that Domestie Enquiry against the
first party is fair and proper. Thereupon, I have heard the
learned counsel for the respective parties on the merits
of the case. '

7. Now, in the light of the above the questioh to
be gone into would be as to whether the findings of the
Enquiry Officer suffered from perversity and if not
whether punishment of dismissal passed against the first
party is proportionate to the gravity -of the misconduct
alleged to have been committed by him. The only relevent
contention taken by the first party at para 9 of the claim
statément with regard to the findings of the Enquiry
Officer is to the effect that on a show cause notice issued
by the management bank on 28-05-2001 on the Enquiry
Officer report, he submitted that the Enquiry Officer has
not considered the arguments put forth by him in his
defence brief and therefore he requested the Disciplinary
Authority to consider his arguments and reject the
findings of the Enquiry Officer. As noted above, it was
the contention of the management that Enquiry Findings
are supported by sufficient and legal, oral and
documentary evidence and therefore they suffered from
no perversity.

8. Learned Counsel for the first party in his
arguments while referring to each of the charge of the

. misconduct levelled against the first party took the court ’

through oral testimony of various witnesses examined
during the course of enquiry and argued that none of the
charges of the misconduct levelled against the first party
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have been proved. His main contention was that, it is the

then branch manager examined before the Enquiry Officer

"~ as MW 1, who was the person responsible for the
transactions involved in the aforesald charges of
" misconduct and that first party being a clerk working in

the bank had acted upon the directions given by manager
and therefore he cannot be held responsible for
misconduct alleged to have been comm:tted by him as
levelled in the charge sheet.

9. Whereas, the learned counsel for the
management argued that on each and every charge of
misconduct levelled against the first party, the customers

involved have becn examined and their testimony has -

been very much corroborated by the documents
maintained by the bank in the usual course of the
business. He submitted as many as nine witnesses were
examined including the branch manager and the victims
of the transactions involved in the aforesaid charges of
misconduct, In support of the oral tegtimony there were
44 documents were marked and were taken into
consideration by the Enquiry Officer along with the 9
documents produced by the first party at Exhibit DE 1 to
DE 9. He also referred to the oral testimony of the
customers involved in the aforesaid transaction being
supported by the documentary evidence. He invited the
- attention of this tribunal to the enquiry findings in order
1o suggest that Enquiry Officer has dealt with each and
every charge of misconduct levelled against the first party
thread bare and exhaustively referring to the oral
testimony of the witnesses and the documentary
evidence and his findings huldmg the first party as guilty
of the charges being supported by sufficient and legal
evidence by no stretch of imagination it can be said to be
“suffering from perversity. He submitted that the first
party has not been able to suggest or point out any legal
or factual defect as to how the findings suffered from
perversity and his only defence that those transactions
had taken place under the instructions of the then

manager was rightly rejected by the Enquiry Officer and

the Discipiifary Authority as he cannot disown his
liability throwing the blame upon his Superior Officer.

10. With regard to the quantum of punishment he
submitted that punishment of dismissal was
proportionate in the hight of the gravity of misconduct
committed by the first party.

11. After having gone through the records; I find
substance in the arguments advanced for the
management as far as the proof of the charges levelled
against the first party.

12. A perusal of the enquiry fmdmgs, as argucd
for the management, will make it abundantly clear that
the Enquiry Officer has taken lot of care and pain in
appreciating oral and documentary evidence produced
by the management in order to establish charges of

3188G12006—10

-

misconduct levelled against the first party. In this case,
as noted above, as many as nine witnesses were examined
by the management and as many as 44 documents were

" marked in support of the charges of misconduct levelled

against the first party. It can be read from the findings
that as far as charge No.1 was concerned on

- Mr. Hanumappa’s (MW 7) complaint investigation was

done into the matter and it was found out that the first
party had informed him about the credit of Rs. 14000
towards loan proceeds sanctioned to him out of which

amount Rs. 13000 was supposed to be credited to Raja

Sab’s (MW 9) SB A/c No. 32, but only a sum of
Rs. 9500.00 was credited to the account of said Raja Sab
and balance amount of Rs. 3500.00 was not taken to the
account of the said Raja Sab by the first party who dealt

with the transaction in question. Therefore taking into

consideration the oral testimony of Hanumappa and so

also of said Raja Sab the Enquiry Officer rightly came

into the conclusion that the first party utilized the amount

of Rs. 3500 which was not credited to SB Account_
No. 32 of Sh. Raja Sab.

13. With regard to Charge No. 2, it was brought
on record that on 09-05-1998 there was withdrawal slip
made from SB Account No. 1271 of one Basavaraja Killi
(MW 5) to the extent of Rs. 15000.00 supported by the

~ document at Ex ME 30. It was found during the course of -

evidence supported by oral testimony of witness and
the documents that a sum of Rs. 14650.00 only was
accounted for to the above said SB Account of
Basavaraja and sum of Rs. 350.00 remained with the first
party not being accounted for in the said SB Account or
in any other account of the said customer which amount -
was the subject matter of above said transaction in favour
of said Basavarajal. It was well observed by the Enquiry
Officer that notwithstanding the contentions of the
defence in this regard particulars of the payment recorded
on the back of SB withdrawal slip ME 30 (dt. 09-05-1998)
of the said Basavaraja under the hands of the first party
would reveal that a payment of total sum of Rs. 14650.00
as against the withdrawal of Rs. 15000.00 was recorded
on the face of thg said withdrawal slip has been very -
much established. There was no.proper explanation given -

. by the first party with regard to the above said credit nor

he made good of this money with the bank. Coming to
the third charge against the first party there is again ample
oral and documentary evidence to suggest that the first
party created the transaction by sanctioning the VSL
account No. 23/98 (ME 41) on 26-06-1998 against the
KDR No. 111/97 in the name of one Mr. Kumarappa
examined as MW 2 in the enquiry. It has come on record
that the above said transaction was not done at the
instance of MW 2 as could be seen from the connected
documents as per Exhibit DE4, debit slip for Rs. 17300.00

. on VSL 23/98 dated 26-06-1998 which does not bear

signature of the said depositor. It was also brought on

record that the first party did not bring this transaction
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to the notice of the depositor at any time and that fact
was very much deposed by the said witnesses supported
by the documents maintained by the bank. The defence
taken by the first party to the effect that on 26.06.1998
MW 1, the then branch management was very much
present and the above said transaction did take place to
his knowledge and he infact made certain noting for his
own reference was rightly rejected by the Enquiry Officer

on the ground that the papers concerning to said .

transaction did not bear the signatures of the manager
though those papers were supposed to be signed by him
clearing the said transaction. It is further observed by
the Enquiry Officer that the defence of the first party
that the branch manager verified all the relevant records
does not get support from the very papers of the
transactions not bearing his signatures. It was rightly
observed that the first party acted without authority to
him whether in the presence ot in the absence of the
branch manager. It was also rightly observed that the
intention of the first party in not bringing those

transactions to the notice of the manager makes it clear .

that, he wanted to misappropriate the said amount

belonging to the customer of the bank playing fraud with

the customer as well as with the bank much less breachmg
the trust reposed in the bank by its clients,

14. The defence taken by the first party that all the
aforesaid transactions had taken place by the then
branch manager or have taken place under his instructions
and directions was again rightly rejected by the Enquiry
Officer as well as by the Disciplinary Authority holding
that I party cannot disown his responsibility and liability
throwing the blame on his officers when he himself was
supposed to deal with the transaction honestly and with
integrity keeping in view the trust reposed in him by the
bank and the clients of the bank. It was rightly observed
that the first party’s defence that he was acting under
the orders of his superiors was not acceptable as he
himself was not supposed to darry out any unlawful even
if such an order existed. Therefore, having regard to the
oral and documentary evidence pressed into service by
the management on the aforesaid charges leveled against
the first party which have been very much at length
discussed and considered by the Enquiry Officer
bestowing his utmost attention it can never be said that
the findings of the Enquiry Officer holding him guilty of
the charges suffered from any perversity. It is neither a
case of “No Evidence” or the case “No Legal and
Sufficient Evidence” or that the findings of the Enquiry
Officer were based upon any hear say evidence or
extreiacous circumstances not supporting the charges
k' wied against the first party. Therefore, it can be safely

concluded that first party has miserably failed to .

substantiate the contention that the findings of the
Enquiry Officer are bad in law suffering from any
perversity or arbitrariness. In the result, it is to be further

held ihat charges of misconduct as leveled against first
party have-been proved by sufficient and legal evidence.
Now coming to the quantum of punishment, keeping in
view the gravity of the misconduct committed by the
first party it cannot be said that the punishment of -

- dismissal was harsh or is disproportionate. However, in

this context it is to be noted that the contention of the
first party that the then branch manager who was also
issued with the similar charge sheet on enquiry was held
guiliy of the charges of misconduct by the Disciplinary
Authoritv and penalty of dismissal was also imposed

“upon him. However, he has been reinstated in service

with penalty of Reduction in time scale subsequently.
This contention of the first party has not been denied by
the management. Therefore, keeping in view the fact that

" the then branch management though found to be guilty of

the charges of misconduct, has been reinstated into
service with minor punishment, the penalty of dismissal
passed against the first party appears to be unjust and

" discriminatory in nature. In the result. it appears to me

that ends of justice will be met if the first party is dealt
with punishment of compulsory retirement from service
in place of dismissal order passed against him so as to
allow him to get his terminal benefits and other service
benefits provided under the scheme of compulsory
retirement. Hence, the following award :

ORDER

The punishment of dismissal passed against the
first party is hereby converted into punishment of his
compulsory retirement from service from the date of the
passing of the impugned punishment order, No orders to
costs.

Reference stands dismissed. No order to cost.

" (Dictated to L. D C, transcribed by him, corrected
and signed by me on 8th September, 2006} ’

A.R. SIDDIQUL, Presiding Officer
¢ feweft, 15 Taam, 2006 '
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~ New Dethi, the 15th September, 2006

S.0. 4110.~—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
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Government hereby publishes the award (Ref. No. 112/
2005) of the Céntral Government Industrial Tribunal/
Labour Court, Chennai now as shown in the Annexure
in the Industrial Dispute between the employers in relation
to the management of ICICI Bank Ltd., and their workman,

which was recelved by the Central Govemment on .

15-9-2006.

No. L-12012/7072005-1R (B-1)]

AJAY KUMAR, Desk Officer
ANNEXURE
BEFORE THE CENTRALGOVERNMENT
LABOUR COURT, CHENNAI
Tuesday, the 13th June, 2006 _
Present: K. JAYARAMAN, Presiding Officer
. INDUSTRIAL DISPUTE No, 1122005

(In the matter of the dispute for Rdjudication under clause
(d) of sub-section (1) and sub-section 2(A) of Section 10 of
the Industrial Disputes Act, 1947(14 of 1947), between the
Managementof ICICI Bank Ltd. and their workmen)

Sri R. Subbiah Meiyappan - : IParty/Petitioner
The Branch Manager, { II Party/Mamagement
ICICI Bank Ltd.

Ponnamaravathi,

Pudukottai

APPEARANCE:

For the Petitioner : Party in person

For the Management : M#. S. Ramasubramaniam

& Associates, Advocates
_ AWARD

The Central Government, Ministry of Labour vide
Order No.L-12012/70/2005-IR(B-I) dated 21-10-2005 lias

referred the dispute to this Tribunal for adjudication. The
~Schedule mentioned dispute is as follows ;-

“Whether the action of the management of ICICI

Bank Ltd. in imposing the penalty of dismissal from

service on Shri R. Subbiah Meiyappan w.c.f,
18-9-2002 is legal and justified and proportlonate 1o

the offence? If not, 1o what relief he is entitled to and
_ from which date 7

2. After the receipt of the reference, it was takenon .

file as I.D. No. 112/2005 and notices were issued to both
the parties and I Party/Petitioner filed Claim Statement in
person and II Party/Management entered appeared
through their advocates and filed Counter Statement.

3. The allegations of the Petitioner in the Clalm
Statement are briefly as follows

" The Petitioner was dppointed as a clerk in Bank of

" Madura Lid. on 15-7-81 at Madurai main branch, where he

was working for ten years and lastly, he was transferred to
Ponnamaravathi branch of the Respondent/ ICICI bank.
Bank of Madura has become ICICI Bank P. Ltd. The
Petitioner has worked for more than 21 years without any
charge. While so, the Petitioner was charged by 1st
Respondent that the Petitioner has misappropriated amount
of Mrs, M. Annapoora.m in the S.B..Account No.76635.

. The charge is that the Petitioner has takén a sum of
. Rs.16,000 from the S. B. Account No.76635 of Smi.

Annapoorani without her consent by presenting cheques
and obtained forged signature of the said.
Mrs. Annapoorani, The enquiry was conducted and he
was dismissed from service. Against that order, the
Petitioner.preferred an appeal before the 3rd Respondent
and the same-was rejected on 12,12.2002. But the order
passed by the authorities is against the law and weight of
evidence and probabilities of the case. The account holder
namely Smt, Annapoorani has not givep any complaint
against the Petitioner. The Senior Manager of ICICI Bank,
Ponnamaravathi branch by force and coercion obtained
the letter dated 5-6-2002 and the said letter was not written
by the Petitioner, therefore, it is not valid in law. The enquiry
conducted by the Respondent/Bank is not in a fair and
proper manner and according to law. The Petitioner was
not allowed to represent through his representative. The
alleged cheques were not signed by the Petitioner. Enquiry
Officer conducted the enquiry in one sided manner and no
opportunity was given to him to disprove the charges,
Therefore, the enquiry has become null and void and
therefore, he prays this Tribunal to set aside the order
passed by the Respondent/Management and to direct them’
to reinstate him into service with consequential benefits. -

4.- As against this, the Respondent in its Counter
Statement contended that the Petitioner has suppressed
the material facts to this Tribunal. In order to gain uncalled
sympathy and cause injustice to the Respondent. The
Petitioner was employed in the erstwhile Bank of Madura
and in March, 2001 the Bank of Madura merged with

‘Respondent/Bank by -virtue of which the name was
- changed to ICICI Bank Ltd. The Petitioner lastly served as

aclerk in Regidna] Office, Trichy after being transferred
from Ponnamaravathi branch, During the course of his
employment, the Petitioner had misappropriated funds of
Respondent/ Bank customer for which he was issued with
a'charge sheet and a domestic enquiry was duly conducted,
giving an opportunity to the Petitioner to prove his case.
The. Petitiongr repeatedly admitted all the charges
mentioned in the charge sheet -and also did not opt to
choose to file- any document. Based on documentary
evidence’ and based on the facts that have come in enquiry
proceedmgs the Disciplinary Authority dismissed the
Petitioner from service of the bank on 20-9-2002. On
5-6-2002 the customer Smt. Annapoorani came to the branch’
and handed over passbook with a request to transfer a
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sum of Rs.15000 which is lying in her S.B. account to a new
term deposit account in her name. On verification, it was
found that there was no adequate balance amount available
in her account as per pass book and it was also found that
Smt. Annapoorani has withdrawn the amount of Rs. 6300
on 3-12-01 and Rs. 5000 on 15-12-01 and Rs. 1900 on
9-1-2002 by depositing the cheques bearing Nos. 781937,
781989, 781183 and on further verification, the signature

found in cheques were mismatching with the specimen

signature. Similarly, cash remittance in the passbook of
Smt. Annapoorani were mentioned with initials and not
credited in the account. On verification of all these materials,
it was. found that the Petitioner forged the signature of
Smt. Annapoorani and withdrew amounts and simply
entered in the passbook to show that these amounts had
been remitted in her account, thus making her belief that
the amounts handed over by her have been duly credited
into her aceount. On enquiry, the Petitioner accepted the
illegalities and misappropriation committed by him and
promised o remit the said amounts. He also submitted a
letter dated 5-6-2002 wherein he admitted the
misappropriation and informed that he had done the same
due to financial crisis and he also agreed to repay the same.
The enquiry was held in a fair and proper manner and the
Petitioner has admitted the charge levelled against him.
The Petitioner after having received the copy of documents
and verified it and gave no reply. He has not produced any
oral or documentary evidence before the enquiry when he
was afforded the same. Even after the Enquiry Officer’s
report and even after the lapse of one month’s time, the
Petitioner has not submitted any comments on the Enquiry
Officer’s report. Therefore, Diseiplinary Authority passed
the final order dated 10-9-2002. The Petitioner preferred
an appeal before Appellate Authority only on the ground
that he has served under Respondent for 22 years and
requested to impose some alternate punishment. The
Petitioner’s act of misappropriation of public money and
degradation of reputation of Respondent does not warrant
any sympathy on him. The punishment imposed on the

Pctitioner is appropriate and does not warrant any

interference by this Tribunal. Irregularities con_amilted by
the Petitioner are not only serious but also not ignorable in
nature so much so that it has exposed the bank’s funds as
well as reputation to unwarranted risk. The Respondent/
Bank has lost confidence on the Petitioner and cannot
retain or reinstate the Petitioner who had misappropriated
-the public funds. Hence, for all these reasons, the
Respondent prays to dismiss the claim with costs.

5. In thcse circumstances, the points for my

consideration are :— '

(i) “Whether the action of the Respondent/
Management in imposing the penalty of
dismissal from service on the Petitioner is iegal
and justified 7

(i) “To what relief the Petitioner is entitled?”

Point No. 1:

6. Even though the matter is pending from 22.11.2008,
the Petitioner has not appeared before this Court for giving
evidence till 7-6-2006. In spite of adjourning this matter for
several hearings for the appearance of the Petitioner as
well as to conduct the case, the Petitioner never appeared
before this Court, therefore, he was called absent and set
ex-parte on 7-6-2006. Though the Petitioner alleged that he
was not given any opportunity in the domestic enquiry
and the létter alleged to have been given has not been
given by him in due course and it was obtained by coercion
and force, the Petitioner has not established this fact that
letter dated 5-6-2002 was obtained by the authorities of
Respondent by coercion and by force. Further, there is no
evidence in this case to establish this fact. It is the allegation
of the Respondent that the Petitioner has admitted his guiit
before the domestic enquiry and the Disciplinary Authority
after going through the records have imposed the
punishment. It is the further contention of the Respondent
that since the, Petitioner has misappropriated the amount
of customer and since the Respondent/Bank has lost
confidence on the Petitioner, they cannot retain the
Petitioner, who had misappropriated ¢he public funds. Under
such circumstances, it is the bounden duty of the Petitioner
10 establish that he has not misappropriated the alleged
amount of the customer and the letter dated 5.6.2002 was
obtained by the bank by coercion. But as I have already
stated that the Petitioner has not appeared before this Court
to establish thus fact. As such, I find this point against the
Petitioner..

Point No. 2:

The next point to be decided in.this case is to what
relief the Petitioner is entitled ? ’

7. In view of my foregoing findings that the action of
the Respondent/Management is legal and justified, | find
the Petitioner js not entitled to any relief. No Costs,

8. Thus, the reference is answered accordingly.

(Dictated to the P. A, transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 13 June, 2006.)

K. JAYARAMAN, Presiding Officer

Witnesses Examined :
On either side , : None

Documents Marked : _
On either side : Nil

¢ feeeht, 15 faosr, 2006
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New Delhi, the 15th September 2006

8.0. 4111.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 421/

2004) of the Central Government Industrial Tribunal-

cum-Labour Court, Chennai as shown in the Annexure

in the Industrial Dispute between the employers in relation .

to theé management of Southern Railway., and their

workman, which was received by the Central

Government on 15-9-2006.
' | [No. 1:-41012/90{2.004—11{ (B 1]
AJAY KUMAIL Desk Officer

ANNEXURE _

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-

LABOUR COURT, CHENNAI

, Thusday, the 8th June, 2006 .
Present: K. JAYARAMAN, Presiding Officer
Industrial Dispute No. 421/2004 _

(In the matter of the dispute for adjudication under clause

(d) of Sub-section (1) and Sub-section 2(A) of Section 10

of the Industrial Disputes Act, 1947(14 of 1947), between

the Management of Southern Railway and their workmen)

BETWEEN

Sti Shiya Ram Chourasiya - 1 Party/Petitioner
AND '

The Chief Administrative " :- Il Party/Management
Officer (Constn.),
Southern Railway,
Chennai
APPEARANCE: _
Forthe Workman ~ : M/s. R. Vaigai & Anna

Mathew, Advocates
: M/s. G. Kalyan, Advocate
AWARD '

- The Central Government, Ministry of Labour vide
Order No.L-41012/90/2004-1R(B-I) dated 08-10-2004 has
referred the dispute to this Tribunal for adjudication. The
" Schedule mentioned dispute is as follows :

For the Management

~“Whether the action of the management of Chlef ,

Administrative Officer (Construction), Southern
Railway, in terminating the services of Shri Shiya
Ram Chourasiya with effect form 31-12-2003 is
Justified ? if not, what relief he is entitled to 7”

2. After the receipt of the reference, it was taken on

~ file as .D.N0.421/2004 and notices were issued to both the
_parties and both the parties entered appearance through

their advocates and filed their Claim Statement and Counter :

~Statement respectlvely

3. The allegatlons of the Petitioner in the Claun
Statemient are briefly as follows:

The Petitioner was ap_pointe‘d by the Chief
Administrative Officer, Chennai as substitute Bungalow

-~ Lascar by an order dated 17-10-2002 to work in the bungalow
~of Sri G.L. Goel, Deputy Chief Engineer, Construction at
_ Trivandrum and he joined duty on 30-10-2002. The Petitioner

worked in the bungalow of Mr. G.L.Goel until 17-10-2003
and the said officer was transferred and left for Jaipur on
17-10-2003. Théreafter, the Respondent directed the
Petitioner to work in the O/0. Chief Administrative Officer, -
Construction, Chennai w.e.f. 4-11-2003. But for the reasons

best known to the Respondent an order dated 30-12-2003
was issued by Chief Administrative officers by which the
services of the Petitioner were terminated w.e.f. 30-12-2003.
The Petitiorier raised a dispute before the labour authorities
in which the Respondent filed remarks, wherein he has
stated that the officer namely Mr.G.L.Goel has sent a letter

- to Chief Personnel Officer, Chennai and to Chief Engineer,

construction. Trivendrum recommending that the services
of Petitioner should be terminated w. e. f. 17- 10-2003, since
the said officer did not require the services of the Petitioner.
It was further stated that the Petitioner was unauthorisedly
absented for a period of 42 days and as per circular dated
11-12-2003, since the Petitioner had not completed one year

‘of service, he was terminated w.e.f 30-12-03. But the

Petitioner has not issued with' memo or charge sheet for
the alleged unauthorised absence. Further; the said officer
Mr.Goel has kept all the original certificates of the Petitioner

- and he used to threaten the Petitioner from time to time

stating that he would not return the certificates to him. He

-has-also beaten and abused the Petitioner on number of

occasions and also retained the Petitioners salary and has
given him only Rs.500/ - and stated that money would be
given to him whenever he needed. Therefore, he made a

.complaint to higher officials. Further, it is learn by the

Petitioner that higher official namely the Chief Engineer
has also advised that the Petitioner’s services should not-
be tenmnated without following discipline and appeal rules.

The Respondent has not followed the provisions of Section
25G and 25H of 1. D. Act and also not seek permission
under Section 25N of the [.D. Act. Hence, the retrenchment -
of the Petitioner is illegal and the termination of the
Petitioner’s service is arbitrary and unjust. The Petitioner
is a workman as defined under Section 2(s) of the I.D. Act

~and he is entitled to all rights under L.D. Act. Since the

impugned termination the case of retrenchiment but a
punitive action, it is illegal and unjust. Hence, for all these
reasons, the Petitioner prays that an award may be passed
holding that the fermination of the services of Petitioner
w.e.f. 30-12-2003 is illegal and consequently diggct the
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Respondent/Management to reinstate him into service with
continuity of service, back wages and all other attendant
benefits.

4. As against this, the Respondent in its Counter
Statement contended that the post of Bungalow Lascar
(peon) is to do domestic service/work in the residence of
officer. It is the poste of choice of the officer, on whose
recommendation; the candidate will be appointed and as
such it is not governed by normal recruitment rules. Like
that, the Petitioner was engaged in the residence of Mr.
G.L. Goel, Deputy Chief Engineer at Trivandrum. The
services of the Petitioner are purely temporary in nature
and at any time the Petitioner’s services are liable to be
terminated from duty within one year of service, if found
unsatisfactory or-if the officer under whom is transferred
to other raiiways. Section 2(j) of the L.D. Act under which
the itern industry does not cover domestic servige, therefore,
the Petitioner cannot invoke the provisions of L.D. Act.
The Petitioner is not a workman as defined under section
2(s) of the 1.0. Act and cannot invoke the provisions of

LD. Act. It is well settled that peons and Khalasis are not

railway employees and their services being contractual in
nature would be terminated at any time so long as they did
not acquire temporary status. Further, it is well settled that
itisnot bad or illegal for want of notice before termination.
Therefore, the Petitioner is not entitled to any relief since
he is not a railway servant and his services can be
terminated on the ground of unsatisfaciory work withoul

holding any departmental enquiry. The officer who engaged

the Petitioner has been transferred to North Western
Railway and based on the letter dated 10-11-2003 given by
Sri G.L. Goelio the department to lerminate the services of
the Petitioner w.e.f. 17-10-2003 and his services were
terminated w.e.l. 30-12-2003 as per the conditions laid down
in the appointment order. Therefore, the Petitioner’s service
has been terminated purely on the basis of the terms of
contracl and his service was not terminated for his
unauthorised absence or for any other reason. Keeping
the Petitioner’s salary and certificate is the personal affairs
between Sri Goel and the Petitioner and these allegations
were made conly as an alterthought. Since it is termination
simpliciter, it does not amount to termination for misconduct,
and hence the Petitioner is not entitled to reinstatement

and provisions of Sections 25G and 25H of the I.D. Actare .

not applicable to the Petitioner, The allegation with regard
to issue of charge sheet and holding enquiry is immaterial,

as the Petitioner is governed by the terms of the contract. -

The termination of the Petitioner did not amount to
retrenchment. Hence, it does not attract the provisions of
Section 25G and 25H of the LD. Act. Hence, for all these
reasons, the Respondent prays to dismiss the claim of the
Petitioner,

5. Again, the Petitioner in his rejoinder alleged that
he has worked for more than 240 days in a continuous

period of 12 calendar months and it is false to allege that’

the employment after 17-10-2003 is only a stop gap
arrangement or otherwise. The Respondent has stated
“before the Assistant Labour Commissioner (Central) that

the Petitioner was unauthorisedly absented for 42 days,
but now they have stated in the Counter Statement that he
was terminated only because the officer, with whom the
Petitioner was employed, was transferred amounts to
approbating and reprobating and in any way, the
termination is illegal. The allegation made by the
Respondent with regard to keeping certificates and salary
is personal affairs is not sustainable. Hence, for all these
reasons, the Petitioner prays that an award may be passed
in his favour. :

6. In these circumsiances, the points {for my
consideration are :— o :

(i) “Whether the action of the Respondent/
Management: in terminating the services of
the Petitioner with effect from 31-12-2003 1s
justified 77 ‘

(i) *‘Towhatreliefthe Petitioner is entitled

Point No. 1 ;-—

U3k

7. The admitted facts in this dispute arc that the
Petitioner was appointed suhstitute per bungalow lascar
as per appointment order dated 17-10-2002 under EX. W
and he has joined duty on 31- 10-2002 under original of X
W2, While so, on 30-12-2003 the termination order was
issued to him under the original of EX. M3.

8. Learned counscl for the Petitioner contended that
¢ven though the Petitioner was appointed as temporary
lascar, no proper domestic enquiry was condueied to prave
the charges, if any, against the Petitioner. Even though itis
atleged that he was terminated {rom scrvice for
unsatisfactory service, it is not established before any
domestic Tribunal that the services of Petilioner was.
unsatisfactory, which is in violation patural justice. Since
the Railway is an industrial establishment for whichchapter
VB applies and therefore, the conditions precedent before
retrenchment were not followed. Further, the Petitioner has
worked for more than 240 days in a continuous period of 12
months and without following the mandatory provisions,
the order of lermination has been passed. which is illegal,
void ab initio.

9. In this case, on the side of the Petitioner, the
Petitioner was examined as WW 1 and he has produced
documents Ex, Wi 10 W10 and Ex. Wl is the copy of
appointment order issued to Pelitioner, Ex. W2 is the copy
of letter given by Petitioner on reporting for duty, Ex. W3 is
the copy of order dated 31-10-2002 fixing Lthe pay scale of
the Petitioner, Ex. W4 is the copy of order dated
16-12-2003 posting the Petitioner as Lascar at Chennai, Ex.
W3 is the copy of termination order dated 30-12-03, Ex. W6
is the copy of representation dated 7-1-2004 given by the
Petitioner, Ex. W7 is the 2ZA petition filed by Petitioner
before’ conciliation officer and Ex. W8 is the rémarks filed

by Respondent before conciliation officer and Ex. W9 is

the copy of rejoinder filed by Petitioner dated 7-4-2004 and
Ex. WIO is the copy of fetter sent by Chief Engineer
(Construction), Southern Railway to Chiel Personnel
Officer which was sent for by the Pctitioner hy filing a
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" petition. On the side of the Respondent one Mr. G.S. Kuiha.r,
“Personnel Inspector in the O/o. Chief Administrative
‘Construction, Southern Railway was examined as MWI]

and on the side of the Respondent copy of the letter of Mr. -

G. L. Goel to CAQ was marked as Ex. Ml. Copy of para
1502(1) of IREM is marked as Ex. M2. Ex. M3 is copy of
termination order dated 30-12-2003. Ex. M4 is the copy of
order of CATin O. A. No. 228/88 . Ex. M5 is the copy of

order dated 12-2-99 passed by CAT, Principal Bench, New

Delhi. Ex. M6 is the copy of Ietter from Mr. G.L. Goel to
CAO, Ex. M7 is the copy of representation given by
- Petitioner to Divisional Personnel Officer, Trivendrum.

10. Learned counsel for the Respondent contended

. tht appointment of bungalow lascar is not governed by
normal fecruitment rules. The Petitioner was engaged in
the residence of Sri G.L. Goel, Deputy Chief Engmeer,
Trivendrum and his services in the post is purely temporary
in nature and at any time the Petitioner’s services are liable
to be discharged from duty within one year of service from
the date of engagement without assigning any reasons, if
found unsatisfactory or the officer under whom is
transferred to other railways as per Ex. M1. Since the
services of the Petitioner is not of permanent in nature and
it can be dispensed with subject to compliance of statutory
or contractual requirement and his status is not higher
than that of a temporary workman or a probationer. Since
the Petitioner was appointed as per order Ex. W1 which is
a contractual one, as per the appointment order, his services
can be terminated and he cannot claim regularisation.
Further, he has argued that the Petitioner’s appointment

. - made in violation of statute and in particular, ignoring the

minjinum educational qualification and other essentiai

qualification, the same is illegal and such illegality cannot -

be cured by taking recourse to regularisation. It is his further
argument that completion of 240 days of continuous service
of one year may not by itself a ground for directing an
order of regularisation, It is also not the case of the Petitioner
that he was appointed in accordance with rules and
regulations and therefore, he is not entitled to any relief
claimed by him. In this case, the Petitioner has not performed
his duties to the satisfaction of the officer, and as per the
terms and conditions of Ex. W1, he was discharged. It is
his further argument-that the Respondent Management is
not an industry and the Petitioner is not a workman as
defined under Section 2(s) of the LD. Act and therefore,
he cannot invoke provisions of 1. D. Act. Further, the
Supreme.Court and High Courts have held that in the case
of probationer ora temporary employee, who has no right
to the post, such a termination of service is valid and does
not attract provisions of Article 311 of Constitution and

they can be discharged in terms of their contract. Therefore,

on any count, the Petitioner is not entitled to any relief.

11. But, as against this, the learned counsel for the
Petitioner argued that the contention that Railways is not
an industry and the Petitioner is not entitled to any relief

under the provisions of I. D, Act is without any basis. It is.

- well settled by the Supreme Court even in AIR 1964.5C 737

M/s.J. K. COTTON SPINNING & WEAVING MILLS CO.
LTD. ¥s. LABOUR APPELLATE TRIBUNAL OF INDIA,

wherein Three Members Bench of Supreme Court has held

that “Section 2(s) of the 1.D. Act mentions ‘persons
employed in any industry’ and this expression cannot be
construed literally and it includes persons employed in
operations incidental to main industry and therefore, the
Malis engaged or looking after the gardens of any industrial
concern are workmen under Section 2(s)of the Act. Since
the Malis must be held to be engaged in operations which
are incidentally connected with main industry carssied on
by the mills and were therefore, workmen within section
2(s) ad Section 2 of U.P. Industrial Disputes Act.” She
further contended that in rulings reported in 2000 (3) SCC
239 V.P, AHUJAVs. STATE OF PUNJAB AND OTHERS,

" the Supreme Court has held that “probationer like a

lemporary servant is alsa -entitled to certain protection

. and his services cannot be terminated arbitrarily or

punitively without complying with the principles ofnatural
Jjustice, invoking terms and conditions of his appointment
which permitted termination without notice.” Learned
counsel for the Petitioner contended that in that case
appellant Mr. Ahuja was appointed as Chief Executive in
the establishment of Purijab Co-operative Cotton Marketing
& Spinning Mills Federation Ltd. and one of the terms of
his appointment was that he would be on probation for a
period of two years, which could be extended further at the
discretion of management and it furthér provided that during
the probation period, management shalil have right to
terminate his services without notice and his services were
terminated by an order dated 2-12-98 and questioning the
order, the Supreme Court has held as above that termination
of service without following principles of natural justice is
not valid in law. Further, it held that “a probationer like-a

temporary. servant is also entitled to certain protection

and his services cannot be terminated arbitrarily nor can
those services be terminated in a punitive manner without
complying with principles of naturad justice.” Inthiscase,
it is admitted that the Petitioner was employed as a
temporary bungalow lascar. Even assuming for argument
sake that his services can be terminated, it cannot be done
without, following principles of natural justice by ordering
domestic enquiry. Learned counsel for the Petitioner argued
that in this case, it is alleged that services of the Petitioner
were not satisfactory to his superior namely Mr. G. L. Goel,
but it was not established before this Tribunal that as to
how his services were not satisfactory to his superiors, It
is admitted by MW1 that no memo was issued to the
Petitioner for his alleged unsatisfactory service. Undersuch
circumstances, the order of termination issued by the
Respondent/Management is not valid in law. Further, in
this case, even though it is alleged that within one year, the

Petitioner’s services can be terminated without any notice,

but the termination notice was issued only after one year,
therefore, on that ground also, it is not valid in law. Itis her
further contention that even assuming for argument sake
that the Petitioner has received retrenchment compensation
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inaruling reported in 2000 3 SCC 588 NAR SINGH PAL Vs,
UNION OF INDIA AND OTHERS, the Supreme Court has
held that “acceptance of reirenchment compensation by
the employee could notvalidate such order of termination
and the termination of service on the ground of assaulting
the gateman without holding regular enquiry is not
valid.” Learned counsel for the Petitioner further
contended that in 1992 1 LIN 150 K. RAJENDRAN Vs,

DIRECTOR (PERSONNEL) PROJECT & EQUIPMENT

CORPORATION OF INDIALTD., NEW DELHI wherein
the Madras High Court has that “where an employee was
employed as messenger and on the ground of non-renewal
of contract even though work for which he was employed
continued to exist is a termination and further held in
such cases, employer cannot use terms of employment as a
device to take it out of sub-clause (bb) of Section 2(00)
and termination on such grounds Is retrenchment within
the meaning of Section 2(00)}" Learned counsel for the
Petitioner further contended that even the Central
Administrative Tribunal, Madras in 1990 14 ATC 106 C.R.
HARIHARAN Vs. CHIEF PERSONNEL OFFICER AND
OTHERS held that “substitute bungalow lascar/peon
terminated from service without giving any sufficient
notice is not valid'”’ and further held that “he is a workman
and termination service amounts to retrenchment and
such order of termination is invalid ** Therefore, in this
case, the Petitioner was terminated withoutany enguiry or
without giving any opportunity. Under such circumstances,
. the order of termination is illegal. '

12. But, again, learned counsel for the Respondent
contended thatin 2005 2 LN 952 MANAGER, RESERVE
BANK OF INDIA Vs. S. MANI AND OTHERS wherein
Three Members Bench of Supreme Court has held that

“Ticca Mazdoors namely workmen engaged intermittently

being not permanent in nature can be dispensed with
subject to compliance of statutory or contractual
requirements.” In this case as per Ex.WI| since the
Petitioners’ service was not satisfactory, he has been
terminated from service and it cannot be said as illegal. It is
also the contention of the learned counsel for the
Respondent that it is well settled that appointment made in
violation of mandatory provisions, of statute and
particularly, ignoring the minimum educational qualification
and other essential qualification would be wholly illegal.
Since the Petitioner was engaged as bungalow lascar which
is made in violation of mandatory provisions, he canrot
claim any benefits. Learned counsel for the Respondent
further contended that in 2005 II LLN 526 G. GANESAN
AND OTHERS Vs, GOVT. OF TAMIL NADU, HOUSING
AND URBAN DEVELOPMENT DEPARTMENT, wherein
the Division Bench of Madras High Court has held that
“daily wagers requirements of regularisation depends
on service rules and there Is no right to get it unless it is
provided for in the rules and the appellants being
temporary appointees have no right to continue in
service” and it further held that “appointments de hors
rules are invalid as they violated public policy as well as

Article 16 of Constitution of India.” Learned counsel for
the Respondent further relied on the rulings reported in
2004 4 LLN 8 K. UMARANI Vs. REGISTRAR OF CO-
OPERATIVE SCCIETY AND OTHERS. Relying on this
judgement, learned counsel for the Respondent contended
that the Supreme Court in this case has held that
“Regularisation, in. our considered opinion, is not and
cannot be the mode of ,recruitment by any State within
the meaning of Article 12 of the Constitution of India or

_anybody or authority governed by a Statutory Act or the
‘rules framed thereunder. 1t is also well settled that an

appointment made in violation of mandatory position of
the statue and in particular ignoring minimum educational
qualification and other essential qualifications would be
wholly illegal and such: illegality, cannot be cured by

-taking recourse to regularisation.” Learned counsel for

the Respondent further relied on the rulings reported in
2004 (4)LLN 744 EXECUTIVE ENGINEER, P. ENGINEERING
DIVISION AND ANOTHER Vs, DIGAMBARA RAO in
which the Supreme Court has held that “it may not be out
of place to mention that completion of 240 days of
continuous service in a year may not by itself be a ground
for directing an order of regularisation.” Tt is his further
contention that in this case since the officer who engaged
him Mr. G. L. Goel has been transferred and further the said
officer who has requested the administration under EX.M6
to transfer the Petitioner along with him and since there is
no provision to transfer the Petitioner, his request was
rejected and the Petitioner’s service was terminated as per
the terms of the contract. No doubt, the Petitioner alleged

that the officer has retained the certificates and has also

not paid salary, But, these allegations have not been
brought to the notice of the Respondent/Management

immediately and therefore, it is only an afterthought and -

these allegations were made only to create sympathy in
the minds of this Court. Learned counsel for the
Respondent further contended that Central Administrative

Tribunal, Principal Bench has held that “as a general

principle, it cannot be laid down after putting 120 days
of continuous service, a bungalow peon requires
temporary status‘also does not arise for reason given in
the previous paragraph of the judgement. He acquires
temporary status on completion of such a period of
continyous service as may be prescribed by the General
Manager of railways under which he works and which is
current on the date of his employment as a Bungalow
peon.” In this case, no doubt, the concerned employee
has written a letter to the Chief Personnel Officer that the
Petitioner has completed 120 days and he attained the
temporary status, but on that ground, we cannot take it as
he acquired the temporary status and it cannot be argued
that his services cannot be terminated without following
disciplinary rules. He further relied on the rulings reported

in 20052 LLN 526 G.GANESANVs, SECRETARY, GOVT,
OF TAMIL NADU wherein the Madras High Court has held -

‘that “regularisation depends on service rules and there is
no right to get it unless it is provided for in the rules.” In

- this case, since the Petitioner was appointed on contractual

vy
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basis and since within the contractual-period, he has been
terminated, it cannot be questioned before this Tribunal and
as such, the Petitioner not entitled to any relief.

13. No doubt, the arguments advanced by the learned
counsel for the Respondent has some force, but I find
there is no point In the contention because even assuming
for argument sake that the Petitioner is a temporary servant,
but without giving an opportunity to the Petitioner about
his unsatisfactory service, the Respondent cannot

terminate, the services of the Petitioner. Though the learned

counsel for the Respondent relled on the rulings of Supreme
Coutt, High Court, those rulings are with regard to
. tegularisation of temporary employees. But, in this case,
the Petitioner has not claimed for regularisation, on the

other hand, in this case, we have to see whether the order

of termination passed by the Respondent/ Management is
just and legal. Since the Petitioner has established the fact
that he has worked for more than 240 days in a continuous
period of 12 calendar months and since the Petitioner has
established that no domestic enqulry was held against his
alleged unsatisfactory work, I find the order of termination
passed by the Respondent is not valid. Further, in this
case, the letter sent by Chief Engineer (Construction) to
Chief Personnel-Officet is to be looked into in which he has
dearly stated that the Petitloner has made a representation
which contains serious allegations against Sri G.L.Goel and
the Petitioner allegedthat he has not been given rest even
on Sundays and was made to work for 24 hours and further
stated that he was beaten and abused on number of
occasions and he was paid only Ks.500 per montt: out of
his salary and the balance amount was kept by Mr.Goel
and that money would be given to him if he needed. But
the Petitioner alleged that he refused t~ iake Petitioner
along with him when he was trznsierred to Jaipur, It is
" further stated in that letzz. inat Mr. Goel took entirely a
different stand anc wanted the services of the Petitioner to
be terminated retrospectively from 17-10-2003 and the Chief
Engineer advised that without following discipline and
- appeal rules, the services of the Petitioner cannot be
terminated and under such citcumstances, I find this point
against the Respondent.

PointNo.2:—

The next point to be decided in this case is to what
relief the Petitioner is entitled? .

14. In view of my foregoing findings that the order of
terminating the services of Petitionér is not justified, I find
the Petitioner is entitled to the relief of reinstatement.
Therefore, 1 direct the Respondent to reinstate the Petitioner
into service and he is entitled to all other attendant benefits.
With regard to back wages, I find the Petitioner is entitled
to only fifty percent of the back wages and this will meet
the ends of justice. No Costs. _

15. Thus, the reference is answered accordingly.

(Dictated to the P: A., transcribed and typed by him,
corrected apd pronounced by me in the open court on this
day the 8th June, 2006.)

K. JAYARAMAN, Presiding Officer
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New Delhi, the 15th September, 2006

5.0. 4112.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 409/
2004) of the Central Government Industrial Tribunal-cum-
Labour Court, Chennai now as shown in the Annexure in
the Industrial Dispute between the employers in relation to
the management of State Bank of India and their workman,
which was received by the Central Government on
15-9-2006,

No.L-12012/1 14/2004-IR (B-D)]
AJAY KUMAR, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
MUNMIM -LABOUR COURT, CHENNAI

Friday, the 9th June, 2006
Present : K. JAYARAMAN, Presiding Officer
INDUSTRIAL DISPUTE Ne. 409/2004

{In the matter of the dispute for adjudication under clause
(d) of sub-section (1) and sub-section 2(A) of Section 10 of
the Industrial Disputes Act, 1947 (14 of 1947), between the
Management of State Bank of India and their workmen)]

BETWEEN
1. M. Sambandam {(deceased) I Party/Petitioners

2.Susila(deceased)

3. Y. Malathi They are impleaded as
4.Y. Manjuia \  Petitioners vide L. A.
5. 8. Karunanidhi > Order No. 202/2005
6. K. Anjugam dt. 17-06-2005 of this
7.M Coviadammal ./ Tribunal
AND
The Chief General Manager, 11 Party/Management
State Bank of India, Chennai.

Appearance;

For the Petitioners : Mr.R. Arumugam, Advocate

: M/s. P. D. Audikesavalu,
Advocates

AWARD

The Central Government, Ministry of Labour vide
Order No. L-12012/114/2004-1R (B-I) dated 20-08-2004 has
referred the dispute to this Tribunal for adjudication. The
Schedule mentioned dispute is as follows ;—

“Whether the dismissal of Shri M. Sambandam by
the management of State Bank of India is legal and
justified? If not to what relief the workman is entitled?”

For the Management

2. After the receipt of the reference, it was taken on
file as I.D. No. 409/2004 and notices were issued to both
the parties and boththe parties entered appearance through
their advocates and filed their Claim Statement and Counter
Statement respectively. After filing of the Claim Statement,
the 1st Petitioner namely Sambandam died and LRs of 1st
Petitioner namely Petitioners 2 to 7 are impleaded and they
have filed a separate claim statement.

3. The allegations of the Petitioners in the Claim
Statement are briefly as follows :—

The 1st Petitioner died on 29-10-2004 leaving
Petitioners 2 to 7 as his legal heirs. The 1st Petitioner was
appointed as part time messenger-cum-watchman in the
services of Respondent/Bank at Papanasam branch on
14-7-1971 and subsequently, he was confirmed and
promoted to clerical cadre w.e.f. 1-4-1982. The st Petitioner
had put in altogether around 30 years of service. While so,
he was placed under suspension for certain alleged lapses
on 20-4-2000. Subsequently, he was called for explanation
and even before that he has admitted the lapses and also
made good the loss sustained by the bank. Two charges
were framed against him alleging that he had
misappropriated the total sum of Rs. 35,393, An enquiry
was conducted by the Respondent/Management and in
that enquiry, the Enquiry Officer ultimately found that the
charges framed against the 1st Petitioner were proved and
established. After following the procedure, the Disciplinary
Authority hasimposed the punishment of dismissal without
notice by his order dated 28-1-2002. The st Petitioner
preferred an appeal before the Appellate Authority and
Appellate Authority rejected his appeal on 11-11-2002.
While proposing and confirming the punishment of
dismissal without notice, the Disciplinary Authority has
not considered the 1st Petitioner’s past record for more
than 30 years, which was unblemished. The order of
Appellate Authority indicates his bias towards him and
his conclusions were not based on evidence onrecord. No
evidence or material was produced and the charges in
question were not proved, though the Ist Petitioner has
admitted the same. The punishment awarded to 1st
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Petitioner is not only excessive but also to disproportionate
to the reported lapses. The Disciplinary Authority failed to
discuss the charges individually and imposed separate
punishment for each charge. For similar nature of lapses,
the Respondent has awarded Iesser punishment of
discharge from service. The 1st Petitioner was totally sick
and bed ridden- at the time of enquiry and dué to heart
malfunction, failing vision and chronij¢ advanced filariasis
and hypertension he died. Therefore, this is the fit case to
invoke Section 11A of the Act for imposing lesser
punishment to save his family. Hence, the Petitioners 2 to 7
- prays for an award modifying the dismissal order and direct
the Respondent/Bank to pay compensation.

4. As against this, the Respondent in its Countor

Statement contended that 1st Petitioner while he was
working as cashier in Papanasam branch of Respondent/
Bank during October, 1999 to April, 2000, he received
amounts aggregating to Rs. 35,393 in 29 instances at cash
receipt counter from various Govt. departments for credit
of Govt. account and issued remitter’s copies of challan
branded with cash received stamp signed by him and
assigned fictitious serial numbers but failed to account for
the amounts so received by cash receipt scroll and
destroyed the duplicate and triplicate copies of challans
and thereby misappropriated the said amounts. After
knowing this fact, the Disciplinary Authority placed the

Petitioner under suspension pending enquiry and

subsequently, called for explanation. In reply to the
proceedings, the 1st Petitioner admitted the aforesaid
lapses/irregularities pointed out and he has stated that he
has committed the same to tide over temporary financial

. crisis and pleaded for lesser penalty. After that the

Disciplinary Authority issued charge sheet on the 1st
Petitioner, for which he did not submit any explanation and
therefore, enquiry was ordered. During the enquiry, the
Petitioner once again admitted the charges and sought for

minimum punishment and his defence representative also

stated that there was no need to examine any other witness
as the Petitioner himself has admitted the charges. On
considering the gravity of misconduct proved supported by
the findings of the Enquiry Officer, Disciplinary Authority by
his proceedings dated 18-12-2001 proposed to impose the
punishment of dismissal without notice and after following
the procedure, Disciplinary Authorityimposed the punishment
of dismissal without any notice and the Petitioner preferred
an appeal against that order which was also rejected by the
Appellate Authority and confirmed the punishment of
dismissal without any notice. The Petitioner’s allegation
against the Appellate Authority is palpably false, imaginary,

vague and bereft of any detail. It is well settied that it is not:

obligatory for the management o examine witnesses during

enquiry in support of charges that have been admitted by the’

delinquent employee himself, The penalty of dismissal imposed
upon the 1st Petitioner is commensurate with the gravity of
misconduct committed by him which has been

established by the unimpeachable evidence. It is well
settled that while dealing with scope of interference by the
Labour Court under Section 11A of the I.D. Act on penalty
imposed by the employer that when a workman is charged
for a serious misconduct, one cannot go by the number of
years of service put in by workman or by his age or by his
marital status, and leniency can depend only on the nature
of misconduct alleged against the workman concerned.
Further, it was also held in number of decisions that where
the misconduct of delinquent is grave, the absence of any
penalty during his earlier period of service by itself would
not constitute a sufficient basis for holding that the penalty
is not in accordance with law, Further, the Supreme Court
and High Court have held in number 8f cases that proved
misappropriation may be for a small or large amount, a
necessary consequence will be that the management has
lost confidence that the workman would truthfully and .
faithfully carry on his duties and there is no question of
considering past record or showing uncalled for sympathy
and reinstating an employee in service. It is well settled
that Labour Court cannot substitute the penalty imposed
by the employer in such cases in the purported exercise of -
its power under Section 11A of the Act. Hence, for all
these reasons, the Respondent prays that the claam of the
Petitioner may be dismissed wnh costs.

5. In these c1rcumsqances the points for my
consideration are

)] “Whelher the dismissal of the 1st Petitioner
from service by the Respondent Management

is legal and justified?”
i) “To what reiief the Petitioners 3 to 7 is
. entitled?” ,
Point No,1;—

6. In this case, the 1st Petitioner was working as a
clerk in Respondent/Bank at Papanasam branch has been
charge-sheeted on the charge of misappropriation to the
tune of Rs, 35,393, which was admitted by the 1st Petitioner
and the punishment of dismissal from service without
notice was passed by the Disqiplinary Authority. Even the
ist Petitioner in his Claim Statement has claimed that his
case can be considered under Section 11A of the I.D. Act
for lesser punishment to save him and his family. After
filing of the Claim Statement, the 1st Petitioner died and the
Petitioners 2to 7 were impleaded as LRs of the 1st Petitioner.
Even after that the 2nd Petitioner namely wife of the 1st
Petitioner also died. Now the Petitioners 3 to 7 who are .
daughters and son of Petitioners 1 and 2 have adopted the
same Claim Statement of the 1st Petitioner and they pray
for compensation,

7. Learned counsel for the Petitioner contended that
the 1st Petitioner was employéd in Respondent/Bank from
the year 1971 and he had put in more than 33 years of
unblemished record of service. The father of the Petitioners
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3 to 7 had accepted the charge of misappropriation and
also had paid the amount and he has admitted that he has
done the irregularities only due to his weaker moments to
tide over the financial crisis and pleaded for lesser penalty.

On the other hand, the Respondent/Management has .

imposed the maximum punishment of dismissal from service
without notice. Any way, the Respondent/Management
has not considered the past records of 32 years of
unblemished service. Even though the 1st Petitioner
admitted the reported lapses and made good the loss
sustained by the Respondent Bank, the punishment
awarded to him is excessive and also disproportionate to
the reported lapses. The 1st Petitioner while he was alive,
was totally sick and bed ridden due to heart valve
malfunction, failing vision and chronic advanced filariasis
and hypertension and chronic hemiplegia of right side for
several years and he was almost in deathbed and finally
died on 29-10-2004. Learned counsel for the Petitioner
argued that this is a rarest of rare case to interfere with the
punishment under the provisions of Section 11A of the
LD. Act and to modify the punishment and direct the
Respondent to pay compensation to the poor legal heirs.
He also relied on the rulings reported in 2004 2 LLN 290
RAJGOT MANUFACTURING CORPORATION V/s.
RUTHAI WAKELA wherein the Gujarat High Court while
considering the scope of Section 11A held that “once
illegality andvalidity of departmental enquiry is admitted
by workmen, the Labour Court is competent enough to
exercise powers under Section 11A and while exercising
such powers, Labour Court is competent enough 10
consider whether the Disciplinary Authority is justified
in imposing harsh punishment of removal on the
 Petitioner. In that case, the management corporation the
removed Respondent/workman from service as he

remained absent without prior permission and medical

certificate produced by him was found to be false. The
High Court has also considered 30 years records of service
and the fact that he might have retired during the pendency
of proceedings and Labour Court’s decision was justified
in setting aside the impugned order of termination and
granting reinstatement with continuity of service with
60% of back wages.” Relying on the decision, leamned
counsel for the Petitioner argued that, it is a fit case for
invoking provisions of Section 11A of the L.D. Act.

8. As against this, Iearned counsel for the
Respondent contended that there is absolutely no
“justification for the Petitioner to crave for indulgence of
this Tribunal under the pretext of invoking benevolent
powers, under Section 11A of I D. Act for granting any
monetary compensation and releasing the terminal benefits
of the 1st Petitioner which stand forfeited. He further relied
on the rulings reported in 1980 1 LLJ 425 SRI
GOPALAKRISHNAN MILLS PVT. LTD. V/s. LABOUR
COURT wherein the Division Bench of the High Court has
held that "when a workman is charged for serious

misconduct one cannot go by number of years of service =
put in by workman or by his age by his marital status and
leniency can depend only on the nature of misconduct
alleged against the concerned workman.” He further
contended that evenin 1992 1LLJ 194 MANAGEMENT
OF CATHOLIC SYRIAN BANK LTD. Vs. INDUSTRIAL
TRIBUNAL, MADRAS the High Court has held that
“where misconduct of delinquent employee is grave, the
absence of any penalty during his earlier period of service,
by itself would not constitute a sufficient basis for holding
that penalty is not in accordance with law........... It was
not the case of the 2nd Respondent workmen that he had
performed meritoriously during his earlier service. The
best that can be assumed is that he had not suffered any
penalty earlier. But that by itself is not sufficient to hold
that the order of dismissal could not have been passed, if
that particular fact has been taken into account. The
reference to the past record of service in the Bipartite
Settlement by the counsel is not meant to be a trap 1o

_ render ineffective, order of termination passed as a

consequence of grave misconduct having been proved ”
He further argued that subsequent death of the 1st Petitioner
during the pendency of this industrial dispute cannot by
any stretch of imagination, clothe the 2nd to 7th
Respondents who have been brought on record only as
his legal representatives to continue the proceedings with
any improved right by moulding relief through misplaced
sympathy or otherwise which the deceased 1st Petitioner
himself could not have or claim had he been alive, as now
sought by the Petitioners. Learned counsel for the
Respondent further relied on the rulings reported in 1973 1
SCC 813 THE WORKMEN OF FIRESTONE TYRE &
RUBBER COMPANY LTD. Vs. MANAGEMENT in which
the Supreme Court has held that once the misconduct is
proved, the Tribunal has to sustain the order of
punishment, unless it was harsh indicating victimisation.”
He further relied on the rulings reported in 1987 4 SCC 691
CHRISTIAN MEDICAL COLLEGE HOSPITAL
EMPLOYEES’ UNION Vs. CHRISTIAN MEDICAL
COLLEGE VELLORE ASSOCIATION wherein the Supreme
Court has held that “Section [ I A cannot be considered as
conferring an arbitrary power on the Industrial Tribunal
or Labour Court.” He also relied on the rulings reported
in 2004 8 SCC218 REGIONAL MANAGER, RAJASTHAN
STATE ROAD TRANSPORT CORPORATION Vs
SOHAN LAL wherein the Supreme Court has held that “i
is not normal jurisdiction of superior courts to interfere
with the quantum of sentence unless it is wholly
disproportionate to the misconduct proved.” He also
relied on the rulings reported in 2005 2 SCC 481 BHARAT
HEAVY ELECTRICAILS LTD. Vs. M. CHANDRASEKHAR
REDDY wherein, the Supreme Court has held that “Labour
Court has itself come to the conclusion that the
management has lost confidence in the Respondent. If
that be the case, the question of it exercising its jurisdiction
under Section 11A to alter or reduce the punishment does
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not arise. That apart the reasons given by Labour Court
to reduce the penalty are reasons which are not sufficient
for the purpose of reducing the sentence by using its
discretionary power. " He also relied on the rulings reported
in 2005 2 SCC 489 BHARAT FORGE CO. LTD.,

Vs.. UTTAM MANOHAR NAKATE wherein the Apex

Court has held that “Industrial Courts would not sit in
appeal over the decision of employer unless there exists a
Statutory provision in this behalf. Although the
Jjurisdiction is wide but the same must be applied in terms
of provisions of statute and no other. If the punishment is
harsh, albeit a lesser punishment may be imposed, but
such an order cannot be passed on an irrational or
extraneous factor and certainly not on a compassionate
ground ” He further relied on the rulings 2005 7 SCC338 V.
RAMANA Vs, APSRTC, wherein the Supreme Court has
held that “unless the punishment imposed by the
Disciplinary Authority is shocks the conscience of the
Court/Tribunal, there is no scope for interference.” He
further contended that it is well settled that though under
Section 11A, the Tribunal has power to reduce quantum of
punishment, it has to be done within the parameters of law.
Possession of power itself is not sufficient and it has to be
exercised in accordance with law. Learned counsel for the
Respondent further contended that in this case, the 1st
Petitioner has admitted the misconduct that he has

appropriated the amount of Rs. 35,393/ - and it cannot be-

said that it is a minor misconduct. He further contended
that misappropriation may be for a small or large amount,
the necessary consequence will be that Respondent/
Management has lost confidence that workfian would
truthfully and faithfully carry en his duties, hence, there is
no question of considering past record or showing uncalled
for sympathy and for reinstatement of employee or
compensation as claimed by the Petitioners 3 to 7. Under
such circumstances, he prays to reject the claim of the
Petitioner.

9. I find much force in the contention of the learned

counsel for the Respondent. In this case, though the leamed
counsel for the Petitioners alleged that the amount has
been paid by the 1st Petitionet as he has pleaded guilty
and also pleaded for lesser punishment. But, since the
misappropriation is a grave offence and since the
Respondent/Management has lost confidence in the 1st
Petitioner, it cannot be said that this Tribunal can take
lenient view on the punishment imposed on the 1st
Petitioner. Therefore, I find this point against the Petitioners.

PointNo.2 :—

The next point to be decided in this case is to what
relief the Petitioners 3 to 7 are entitled?

10. In view of my foregoing findings that the dismissal
of the 1st Petitioner from service by the Respondent/
Management is legal and justified, I find the Petitioners
3 to 7 are not entitled to any relief.

11. Thus, the reference is answered accordingly.

(Dictated to the P.A. transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the Sth June, 2006.) ’

K. JAYARAMAN, Presiding Officer

Witnesses Examined: —

For the Petitioner WWI] Mr, S. Karunanidhi
For the Respondent None

Documenté Marked :—

For the I Party / Petitioner :—

ExNo. Date Description

w1 20-04-00 Xerox copy of the suspension

order,

W2 28-06-(1) Xerox copy of the memo

issued to Petitioner.

W3 220700 " Xerox copy of thie explanation
submitted by Petitioner.

w4 31-10-00 Xerox copy of the charge sheet,

W5 18-04-01 Xerox copy of the enquiry
proceedings .

w6 30070 Xerox copy of the enquiry
finding.

w7 28-01-02 Xerox copy of the dismissal

order.

Xerox copy of the order of

W8 11-11-02
' : Appellate Authority.

For the 1 Party/Management :—

Ex. No. Date Description

M1 - 181001 Xerox copy of
the représentation of the
Petitioner on Enquiry

“findings.

Xerox copy of. the
proceedings of personal
hearing before Appellate
Authority.

Xerox copy of the
representation given by
Petitioner to Appellate
Authority during personal
hearing.

M4 03-05-02 Xerox copy of the letter from
' Petitionet to Appellate
Authority.
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Ex.Ne. Date Description
M5 040342 Xerox copy of the
appeal prefered by Petitioner,
% 210102 Xerox copy of the
proceedings of personal
hearing,
M7 210102 Xerox copy of the letter from

Petitioner to Disciplinary
Authority.
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New Dethi, the 21st September, 2006

5.0. 4113.— In pursuance of section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 145/
1997) of the Central Government Industrial Tribunal-cum-
Labour Court, Jabalpur as shown in the Annexure in the
Industrial Dispute between the employers in
relation to the management of SECL and their workman,
which was received by the Central Government on
21-9-2006.

[No. L-22012/109/1996-1R (C-1D)]
AJAY KUMAR GAUR, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL. -
CUM-LABOUR COURT, JABALPUR

No. CGIT/LC/R/145/97
Presiding Officer : SHRI C. M. SINGH

Shri Dilip Kumar and 17 Others,

Shri Jagdish Singh, General Secretary,
Koyla Mazdoor Sabha (UTUQ),

PO : Dhanpuri,

Distt. Shahdol (MP) Workman/Union
Versus

The Sub Area Manager,

Chachai Sub Area, SECL

PO Amlai, Distt. Shahdol (MP) Management

AWARD
Passed on this 13th day of September, 2006

1. The Government of India, Ministry of Labour vide
its Notification No. L-22012/109/96-IR (C-1I) dated 20-5-97
has referred the following dispute for adjudication by this
tribunal :—

“Whether the action of the management of Sohagpur
Area of SECL in deducting Rs, 500 per month as
penal rent from December, 93 to August, 94 from the
salaries of Sh. Dilip Kumar and 17 others (List
enclosed) is legal and justified? If not, to what relief
are the concerned workman entitled?”

2. After the reference order was received, it was duly
registered on 27-5-97 and notices were issued to the parties
for filing their statements of claim. The order dated 1-8-05
of this reference proceeding reveals that inspite of sufficient
service of notice on workman/union, no one put in
appearance on behalf of workmen/union. Therefore, it was
ordered that the case shall proceed exparte.

3. The case proceeded exparte and the management
was given opportunities to file their Written Statement.
Order dated 4-9-06 of this reference proceeding reveals
that Shri A K. Shashi, Advocate for management submitted
that management has not to file any Written Statement.
Therefore after hearing the exparte argument, the reference
was closed for award. '

4. The burden of proving that the action of the
management in deducting Rs. 500 per month as penal rent
from December, 93 to August, 94 from the-salaries of Sh.
Dilip Kumar and 17 others (List enclosed) is illegal and
unjustified is on the workman/union. But the workmen/

‘union has filed to discharge this burden. Under the:

circumstances, the reference deserves to be answered in
favour of the management and against the workman/union.
Having considered the facts and circumstances of the case,
I am of the view that the parties should be directed to bear
their own costs of this reference.

5.In view of the above, the reference deserves to be
answered in favour of the management and against the
workmen holding that the action of management of
Sohagpur Area of SECL in deducting Rs. 500 per month as
penal rent from December, 93 to August, 94 from the salaries
of Sh. Dilip Kumar and 17 others (List enclosed) is legal
and justified and consequently the workmen/union is not
entitted to any relief. The parties shall bear their own costs
of this reference.

6. Copy of the award be sent to the Government of
India, Ministry of Labour as per rules.

C. M. SINGH, Presiding Officer
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New Delhi, the 21st September, 2006

8.0. 4114.— In pursuance of section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 85/1997)
of the Central Government Industrial Tribunal-cum-Labour
Court, Jabalpur now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of Behraband Pilot Mines and their workman,
which was received by the Central Government on 21-9-2006.

[No. L-22012/49/1996-IR (C-11)]
AJAY KUMAR GAUR, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
JABALPUR

No. CGIT/LC/R/85/97
Presiding Officer : SHRI C. M. SINGH

* The President, :

Rashtriya Koyla Khadan Mazdoor Sangh,

BPM Branch,

‘Post Bijuri,

Distt, Shahdol (MP) .. Workman/Union
Versus

The Sub Area Manager,
Behraband Pilot Mines,
Post Bijuri,

Distt. Shahdol (MP) -...Management

AWARD

. Passed on this 13th day of September, 2006

1. The Government of India, Ministry of Labour vide

its Notification No. L-22012/49/96-IR (C-II) dated 10-3-97

has referred the following dispute for adjudication by this

tribunal :— :
“Whether the action of the Sub Area Manager,
Behraband Pilot Mines of SECL Hasdeo Area in
terminating the services of Sh. Gulab Chand S/o
Birijhoo, Loader w.e.f, 13-6-94 islegal and justified?
If not, to what relief are the concerned workman is
entitled?” '

2. After the reference order was received, it was duly
registered on 18-3-97 and notices were issued to the parties
to file their respective statements of claim. Order dated
25-4-06 of this reference proceeding reveals that inspite of
sufficient service of notice on workman/union, no one put
in appearance on behalf of workman/union and the case
proceeded exparte against the workman/union. Thus no
statement of claim has been filed on behalf of workman/

union.

3. The management filed their Written Staterment.
Their case in brief is as follows. That workman Shri Gulab
Chand was initially appointed as piece rated loader. The
workmian was a habitual absentee. He remained absent from
duty unauthorisely, without intimation, permission or
sanctioned leave. He was given several warnings and was
cautioned if he will fail to put proper attendance, serious
action'will be taken against him, Inspite of such warnings,
workman did not show any improvement and he continued
to remain absent from duty unauthorisely, His attendance
in the year 1997 was only 17 days and in the year 1998—nil.
Under the circumstances, the management had no option
but to issue chargesheet to the workman under clause 26.24
and 26,30 of the Standing Orders. The workman submitted

_reply on the said chargesheet on 5-5-94. As the reply was

found unsatisfactory, it was decided to conduct a
Departmental enquiry against him. Accordingly vide office
order No. 2715 Shri B. N. Prasad the then Dy. Personnel
Manager was appointed as Enquiry Officer and Shri K. K.
Tripathi, the then Sr. Under Manager was appointed as
Management Respresentative. The Enquiry Officer
conducted the enquiry legally, properly and after having
followed the principles of natural justice. The Enquiry
Officer vide his report dated 25-5-94 held that the charges
have been proved against the workman. The entire enquiry
proceedings along with the enquiry report were placed
before the competent authority who after having gone
through the same satisfied that the enquiry has been
conducted legally, properly and after having followed the
principles of natural justice. He was satisfied that the
workman was given ample opportunity to represent his
case in the Departmental Enquiry. However the workman
chosen not to participate in the enquiry and therefore the
Enquiry Officer rightly conducted the enquiry in his
absence. The Competent Authority further agreed with
the findings of the Enquiry Officer based on evidence
producd in the Enquiry and charges have been proved
against him. Accordingly, the competent authority vide
office order No. 4719-36 dated 1/13-6-94 terminated the
services of the workman. Considering the entire facts and
circumstances of the case, the competent authority vide
order dated 1/13-6-94 terminated the services of the
workman, The workman is consequently not entitled to
any relief whatsoever.

4. The management in order to prove their case filed
affidavit of Shri K. K. Tripathi, the then working as SOM
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(SE) in SECL. Hasdeo Are¢a. The management also filed
photostat copies of the enquiry proceedings.

5. I have heard Shri A. K. Shashi, Advocate for the
management. { have very carefully gone through the entire
evidence on record.

6. As the case proceeded ex parte against the
workman, no statement of claim has been filed on behalf of
workman and no evidence has bézen adduced on behalf of
workman/union.

7. Against the above, the case of the management is
fully established and proved from the uncontroverted
affidavit of management’s witness Shri K. K. Tripathi.
Therefore the reference deserves to be answered in favour
of the management and against the workman. Having
considered the facts and circumstances of the case, I am of
the view that the pdrties should be directed to bear their
own costs of this reference.

8. In view of the above, the reference is answered in
favour of the management and against the workman holding
that the action of the Sub Area Manager, Behraband Pilot
Mines of SECL Hasdeo Area in terminating the services of
Sh. Gulab Chand S/o Birjhoo, Loader w.e.f; 13-6-94 is legal
and justified and consequently the workman is not entitled
to any relief. The parties shall bear their own costs of this
reference.

9. Copy of award be sent to the Government of India,
Ministry of Labour as per rules.

C. M. SINGH, Presiding Officer
¢ feeedt, 22 fawat, 2006
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New Delhi, the 22nd September, 2006

S. 0. 4115.— In pursuance of section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 130/
2006) of the Central Government Industrial Tribunal-cum-
Labour Court, Ernakylam as shown in the Annexure in the
Industrial Dispute between the management of UCO Bank
and their workmen, received by the Central Government on
21-9-2006.

[No. L-12012/69/2000-IR (B-1D)]
C. GANGADHARAN, Under Secy.

ANNEXURE

INTHE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, ERNAKULAM

Present: SHRIPL. NORBERT, B.A,, L.L.B,, Presiding
Officer

(Wednesday the 6th day of September, 2006/15th
Bhadrapada, 1928)

1. D. 130/2006
(1.D. 94/2000 of Industrial Tribunal Kbdllam)

Workman K. Vijaya Kumar
Indira Bhavan, Kannippuram
Neyyattinkara

Thiruvananthapuram,
Adv. Shri V.A. Jayaraj.

UCO Bank

Rep. by the Regional
Manager

Regional Office, UCO Bank
Building

TC25/2386/1,P.B. No. 13,
Over Bridge Junction
Thiruvananthapuram

Adv. Shri P. Balakrishnan.
AWARD
This is a reference made by Central Government under
Section 10(1)(d) of Industrial Disputes Act, 1947 for
adjudication. The reference is :—
“Whether the action of the management of UCO
Bank in relation to their Trivandrum Branch in striking
off the name of Shri K. Vijaya Kumar, Clerk from the
rolls of the bank w.e.f. 26-02-1994 treating him as

voluntarily retired is justified ? If not, what relief the
workman is entitled to?”

Management

2. The facts in brief are as follows :

According to the workman he was appointed as Clerk
in the management bank in 1980. He is a physically
handicapped person. While in service in 1992 he suffered
severe rheumatism, The treatment was continued for one
year and leave applications were submitted to the manager
of the bank along with medical certificates. Leave without
allowance was granted. On 7-5-1993 he wanted to resume
duty. But he was told by the Branch Manager to produce
medical certificate on the next day. But on the next day he
could not join duty due to dysentery and was bed-ridden
for more than 2 weeks. When he recovered, again
rheumatism revived and he took ayurvedic treatment in

. Tamil Nadu. He had given leave applications. But when he

returned after treatment he came to know that he was
terminated from service for unauthorized absence. The
action of the management is illegal and arbitrary. He never
intended to cease employment. After termination of the
service the terminal benefits due to the claimant was



[ I—@E 3(ii)]

HRE T TATH ; IR 21, 2006/ 29, 1928 8917

adjusted against loans. The workinan with difficulty settled
all the dues on account of loan to the bank hoping
reinstatement. But the management did not do so. The
termination is illegal and in violation of the principles of
natural justice. A domestic enquiry was conducted and no
personal hearing was given before termination of service.
The claimant is the-sole bread-winner of the family. The
wife of the claimant is also handicapped and children are
studying. Hence this dispute. :

3. The management filed written statement

contending that this court has no jurisdiction to entertain

the dispute. A notice u/s- 17(a} of Bipartite Settlement was
given to the claimant asking him to report for duty within
30 days from the date of notice. Since he failed to report for
duty within time or glves satisfactory explanation his
service was terminated after expiry of the period of notice.
It was not necessary for the bank to hold a domestic enquiry.
The claimant was bound to join duty on 7-5-1993. But he
did not do so. After termination-the ¢laimant submitted a
claim for gratuity and provident fund stating that he had
voluntarily retired from service. Since he has voluntarily
retired from service he is not qualified for pension. The
claim has been put forward for reinstatement after a period
of 6 yeats from the date of cessation of employment. The
claim is barred by limitation. The claimant is not entitled for
reinstatement,

4. The points for consideration are
(1) Is the reference barred by limitation ?
(2) Is the termination of service leagal?

(3) To what relief, if any, the claimant is
entitled?

The evidence consists of oral testimony of WW1
and documentary evidence of Exts."-W1 to W5 on the side
of claimant and MW1 and Exts. M1 to M29 on the side of
management, ’

5. PointNo.(1):

The workman joined the service of the bank in 1980.
His service was terminated on 26-2-1994 on account of
long unauthorized absence. According to the management
the industrial dispute is highly belated and is barred by
limitation.

__ 6. The reference was made by the Central
Government on 21-9-2000. Before that the claimant had
made a representation to the Chairman of the Bank by Ext.
W5 dated 8-9-1999 submitting his grievances about the
action of the bank in terminating his services and requesting
for an order for reinstatement. Before that he had been
trying to get the retirement benefits due to him which the
bank had offered to give and was mentioned in the
termination order. Ext. W5 was submitted to the Chairman
5 years after termination. According to the claimant had he
not expressed his willingness and submitted a request for

3188G12006—12

retirement benefits, the bank would have been reluctant to
pay. Hence he was constrained to apply for gratuity,
provident fund, pension, etc. That may be one of the
reasons why the claimant had not raised an industrial
dispute immediately on termination.of his service~ The
quesiton is whether the delay has affected the
maintainability of the reference. The Limitation Act is not
applicable to the proceedings under 1,D. Act. In Ajaib Singh
v, Sirhind Co-op. M.P.S.8. Lid. 1999 (2) L.L.N. 674 the
Hon’ble Supreme Court in paragraph 10 of the judgement
observed that. Limitation Act does not apply to the
proceedings under L.D. Act and court cannot substitute
what is not provided by the legislature. In Indian Iron &
Steel Co. Ltd. v. Prahlad Singh 2000 (4) L. L. N. 1182 the
Industrial Tribunal refused to grant relief to an employee
whose service was terminated and who had raised an
industrial dispute after 13 years. The Hon’ble Supreme Court
observed in paragraph 11 of the judgement that depending
upon the facts and circumstances of each case relief can
be declined on the ground of delay and latches. However
no observation was ‘made with regard to application of
Limitation Act in the judgement. The learned counsel for
the management relied on the decision in Nedungadi Bank
Ltd. v. K.P, Madhavankutty & Ors. 20060-1 L.L.J. 561. In
paragraph 6 of the judgement it is observed that though
law does not prescribe any time limit for appropriate
Government to make a reference to the Industrial Tribunal
v/s-10 of 1.D. Act it does not mean that it can do so at any
point of time and to revive matters which had since been
settled. The power is to be exercised reasonably and in a
rationale manner. As to when a dispute can be said to be
stale would depend on the facts and circumstances of each
case. It is further observed with reference to the decided
case that once the matter has become final it is rather
incongruous to make a reference u/s-10 of the Act. The
sum and substance of the decision referred above is that
the Limitation Act does not apply to the proceedings under
L1.D. Act. However, considering the facts and circumstances
of éach case the court has to decide whether the industrial
dispute has become too old or stale for consideration and
whether such adjudication would revive the issue which
has become final already.

7. Coming to the case on hand, as I have already
mentioned that the service of the workman was terminated
on 26-2-2004 and he had made a reptesentation to the
Chairman of the Bank by Ext. W5. That was on 8-9-1999,
The referenceé was made by 'the Central Government on -
21-9-2000. Hence at the time of reference the issue was
very much alive. Though the reference is made after six
years from the date of dismissal there was a representation
to the bank by the workman one year prior to the reference.
No doubt, the workman made a representation 5 years after
the termination. But it has to be noted that he is a disabled
person and he was under treatment for rheumatism. Besides
there were proceedings for settlement of retirement benefits
and he had been approaching the bank for such benefits

'i*'ﬁ?‘l_ﬁ;;-v, SR 3
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off and on. This can be seen from Exts. M1, M2, M3, M4,
M25, M26, M28 & M29. Considering these circumstances
[Ifind that there is no inordinate delay in raising the dispute.
Point is answered accordingly.

8. Points No. (2) & (3) :

The workmap had been in the service of the bank as
Clerk for about 13, years. According to the workman he
had been under treatment for rheumatism since April 1992
and had applied for leave from time to time. Such leave
continued upto 7-5-1993. This is seen from the very
representation of the workman to the Chairman of the Bank
dated 8-9-1999 (Ext. W5). When the management asked
him to be examined by a Civil Surgeon of General Hospital,
Trivandrum he underwent examination by Dr. Ravindran,
Civil Surgeon, General Hospital, Trivandrum and the
workman was found to be fit for joining duty. However he
did not join duty on that day on the ground that he was
suffering from dysentery and he had to take rest for 2 weeks,
when he recovered from dysentery. According to the
workman, rheumatism revived and thus he fell sick again
and he had to take ayurvedic treatment once again from a
hospital in Tamil Nadu. So he had applied for leave. But
when he returned after treatment he came to know that his
service was terminated by the bank. These facts are
contained in Ext. W5 representation of workman to the
Chairman of Bank. Ext. W2 is the letter of termination dated
26-2-1994. Ext. W1 is the notice issued under the provisions
of Bipartite Settlement for unauthorized absence. The
notice is dated 22-1-1994. It is stated in Ext. W1 that the
workman had applied for leave from 15-6-1993 enclosing a
medical certificate from a sidha vadya. The leave was
applied for 3 months from 15-6-1993. He sought extension
of leave by another 3 months by letter dated 15-9-1993,
Again he sought extension of leave for another 3 months
by letter dated 15-12-1993. Thus, in all he had applied for 9
months continuous leave, It is stated that there was no
leave of any kind at credit in the leave account of the
workman since 15-6-1993 and that the workman was aware
of that. The continuous absence had affected the normal
function of the bank. He was asked to report for duty within
30 days from the date of receipt of letter failing which his
name would be struck off from the muster rolt of the bank
on expiry of the period of notice. To this notice admittedly
there was no reply. But according to the workman since
leave application was already pending in the bank it was
not necessary to apply again for leave or submit any
explanation for absence. Ext. M11 is an application for leave
dated 15-6-1993 for 3 months. Ext. W17 is another
application dated 15-9-1993 applying for leave for 3 months
from 15-9-1993. Again he applied for leave by Ext. M18 for
avehier 3 imonths from 15-12-1993 o 15-3-1994. It is true
that the workman had applied for leave upto 15-3-1994 on
the ground that he was suffering from rheumatism and
undergoing treatment in an Ayurvedic Hospital in Tamil
Nadu. However, to Ext. W1 notice there was no response.

The question is whether the leave applications were
sufficient answer to Ext. W1 notice. Clause 17 of Bipartite
Settlement dated 10-4-1989 (see page 367 of ‘Bipartite
Settlements’ published by M/s H.P.J. Kapoor (Twelfth
Edition, 2005 ) reads :—

**17. Voluntary Cessation of Employment by the
Employees ' '

The earlier provisions relating to the voluntary
cessation of employment by the employee in the
earlier settlemerns shall stand substituted by the
following;—

(a) When an employee absents himself from work
for a period of 90 or more consecutive days,
without submitting any application for leave or
for its extension or without any leave to his credit
or beyond the period of leave sanctioned
originally/subsequently or when there is a
satisfactory evidence that he has taken up
employment in India or when the management
is reasonably satisficd that he has no intention
of joining duties, the management may at any
time thereafter give a notice to the employee at
his last known address calling upon him to report
for duty within 30 days of the date of the notice,
stating interalia the grounds for coming to the
conclusion that the employee has no intention
of joining duties and furnishing necessary
evidence, where available. Unless the employee
reports for duty within 30 days of the notice or
given an explanation for his absence within the
said period of 30 days satisfying the management
that he has not taken up another employment or
avocation and that he has not intention of not
joining duties, the employee will be deemed to
have voluntrarity retired from the bank’s service
on the expiry of the said notice. In the event of
the employee submitting a satisfactory reply, he
shall be permitted to report for duty thereafter
within 30 days from the date of the expiry of the
aforesaid notice without prejudice to the bank’s
right to take any action under the law or rules of
service.”

The provision shows that an employee who absents himself
from work for a period of 90 days or more consecutive days
without applying for leave or extension of leave or without
any leave in his credit, shall be givén notice asking him to
report for duty within 30 days from the date of notice.
Unless he reports for duty or offers sufficiént explanation
for his absence within the said period of notice he will be
deemed to have voluntarily retired from service on the expiry
of the said period of notice. That being the provision in the
Bipartite Settlement his previous applications for leave will
not be sufficient. He had no leave of any kind at his credit
ason 15-6-1993. WW1 (claimant) admitted when he was in
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the box that he had no leave at credit (page 8). Till then he
had been on leave almost countinuously except for a few
days in between from April 1992 onwards and whatever
leave that was granted prior to 15-6-1993 was leave without
allowance. An employee without leave on credit is
considered to be an unauthorized absentee and he has to
be proceeded under Clause 17(a) of Bipartite Settlement.
Therefore the action under Clause 17(a) of the Settlements
could be avoided only by either submitting an explanation
for his absence or reporting for duty. That was not done by
the workman.

9. He has a case that he had not received Ext. W1'

notice as well as Ext. W2 termination order. According to
the management Ext. W1 notice and Ext. W2 termination
order were sent by post in the address given by the
workman. The very conduct of the workman in producing
the original notice as well as thie original termination order
belies his contention that he did no receive notice or order.
Ext. W1 is the original notice and Ext. W2 is the original
order of termination. He has to explain how he came in
possession of these two original documents without having
received them by post or otherwise. It has to be presumed
that he did receive the notice as well as termination order.
Besides, the notice and termination order were sent in'the
address of the last known residence fumnished by the worker
to the bank. The leamed counsel for the management.
referred to the decision of Hon’ble Supreme Court in
Syndicate Bank v. General Secretary, Syndicate Bank Staff
Association 2000 (1) L.L.J. 1630. In that case a notice, as
per the provision of Bipartite Settlement, proposing to
terminate the service of the workman, was sent in the correct
address of the workman. The cover returned with an
endorsement ‘refused’. The Hon’ble Supreme Court held
that a clear presumption arises in favour of the bank and
against the workman regarding appropriate service of
notice. In this case there is no such evidence of having
refused the notice. But a notice addressed to the workman
in his last known residence must be presumed to have
been served in view of Section 114 ills. (f) of Indian Evidence
Act. That apart, the subsequent conduct of the workman
after termination of service is illustrative of the knowledge
that the workman had, of the notice Ext. W1. He had taken
steps to get his retirement benefits by submitting
application and sending correspondence to the bank. Ext.
M1 is a request for settlement of provident fund account.
Ext. M2 is acknowledgement of receipt of provident fund.
Ext. M3 is arequest of the workman for supply of necessary
forms for the purpose of giving option for pension. Ext. M4
is a request for pension. Ext. M25 is a request by the
workman to the Sr. Manager of the Bank to adjust the
provident fund and gratuity amounts towards housing
loan. Ext. M29 is another request for pension. The workman
has a case that he requested for payment of provident
fund, gratuity and sanction of pension because of
compulsion by the management. Had he not acceded to

the direction of the bank he would not have received
anything at al! from the bank. Hence according to him there
was no admission on his part by making applications for
retirement benefits that he had either received notice or
termination order. Assuming that there was some
pressurising tactics by the bank to make him accept
retirement benefits in order to show that his services were
terminated and he was aware of that, still the worker could
have accepted provident fund and gratuity under protest
without prejudice to his rights. Even after accepting
provident fund and gratuity and applying for pension, he
did not even send a letter or a lawyer notice to the-
management stating that it was under compelling
circumstances that he had applied and received retirement
benefits. In the absence of any such protest and in view of
the very production of original notice and termination
order the contention looses force and has to be considered
only as a defence in the case. The notice was given as per
Bipartite Settlement. Since the workman had been
cpfitinuously absent without leave of any kind at credit for
more than 90 days from15-6-1993, Clause 17 of Bipartite

‘Séttlement was attracted and a notice granting 30 days’

time to report for duty or to offer explanation, was given.
On expiry of the period of notice, in the absence of any
response on the side of workman he could be treated as
having voluntarily retired from service. No domestic
enquiry is required. Therefore there is no illegality in
terminating the service of the workman. Points are answered
accordingly. '

10. In the result, an award is passed findirig that the
action of the management in striking off the name of
Shri K. Vijaya Kumar from the rolls of the bank w.e.f. 26-2-
1994 and treating him as having voluntarily retired from
service is legal and justified and that the workman is not’
entitled to any relief. No costs. The award will take effect
one month after its publication in the official Gazette.

Dictated to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the 06th

" day of September, 2006.

P.L.NORBERT, Presiding Officer

APPENDIX

Witness for the workman

WW1 —Vijayakumar _

Witness for the Management :

MWI1 —T.V.Gopalakrishna.

Exhibits for the Workman :

w1 ~-Notice No. TVMD/PAD/MISC/94/145 dated .-
22-1-1994 issued by the management to

W2  —Notice No. TVMD/PAD/MISC/94/161 dated
26-2-1994 issued by the management to
workman.
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W3 . —Copy of Application for leave along with M/C M19  —Copy of notice No. TVMD/PAD/MISC/94/145
submitted by workman. dated 22-1-1994 issued by management to
w4 —Notice dated 29-7-1994 issued by the workman.
management to workman regarding voluntary M20  —Copy of notice No. TYMD/PAD/MiSC/94/161
cessation of services, - dated 26-2-1994 issued by management {o
w5 —Copy of representation dated 8-9-1999 workman. )
submitted by workman to Chairman, UCO M21  —Copy of Notice No. DM/563/93-94 dated
Bank. 26-2-1994 issued by Sr. Manager, Divisional
i Office, UCO Bank, Tvm. to Z/0, Bangalore &
Exhibits for the Management : HO . PAD. Calcutta.
Mi —Letter dated 20-9-2004 sent by workman to M22  —Undelivered postal cover addressed to
management for settlement of P/F dues. workman by management.
M2 _Receip{ dated 26-4-1995 Signed by workman M23 —No. DM/388/94-95 dated 17-8-1994 by
towards P/F dues. management.
M3 —Letter dated25-8-1994 sent by workman to M24- —Leter dated 2'9']99415.5ued by Secretary, Bank
management for eratuit Employees’ Coop. Society Ltd. to the Manager,
& gratuty. _ UCO Bank.
M4 ~—Letter dated 20-11-1995 sent by workman to M25 —Letter dated 17-4-1995 written by workman to
management. _ management. :
M5 —Copy ofletter No. TVMD/PAd/MISC/92-93/186 M26  —LetterNo. M/129/95-96 dated 10-6-1995 issued
dated 13-11-1992 issued by management to by management to workman.
workman. M27  —Underlivered postal tover addressed to
M6 —Letter dated 23-11-1992 sent by Smt. Usha workman.
Vijayan, W/o the workman to the Divisional M28  —Copy of letter No. M/480/95-96 dated 5-12-1995
Manager, UCO Bank. ' issued by UCO Bank, Tvm. to the Divisional
M7  —Medical Certificate dated 6-5-1993 issued by Manager, UCO Bank.
Sidha Medical College Hospital. M29  —Letter dated 23-4-1996 sent by workman to
. i . Divisional Manager, UCO Bank.
M8 —Fimess Certificate dated 7-9-1993 issued by
Dr. P.K. Ravindranath to workman. . =4 feeedt, 22 v, 2006
M9 —Copy of letter No. M/117/93 dated 27-5-1993 &, A, 4116.-3efires Frarg sifufram, 1947 (1947
issued by the marlagement to workman. =l 14) aﬁ YT 17 a} m ﬁ W TR m a';h— a%'
MI0  —Letter sent by workman to Manager, UCO Bank, yEUE % Hag Fraeet 3R se SHen @ o, ey
Tvm ¥ frffe sheifie faag o w=a wWer swifr
M1l  —Letter dated 15-6-1993 sent by workman to SfiERoysm e FEEeH % Yur (Eed wEm
Manager, UCO Bank. 24/2006) T WERITATE A &, S B TR T 21-9-2006
M12  —Copy of letter dated 21-6-1993 sent by UCO i Il &3 e
ank, Tvim. Branch to Divisional Ofﬁce, Tvm (. T~ 12012/68/2003 - 3T 3 (H-11)]
M13  —Copy of letter dated 23-7-1993 issued by =t TR, ave] qfad
management to Dr, P.K. Ravindranath.
‘ New Delhi, the 22nd September, 2006
Mi4 —Acknowledgement Card dated 26-7-1993. ) .
S. 0. 4116 .— In pursuance of Section 17 of the
M15  ——Letter dated 2-8-1993 sent by Dr. P.K. Industrial Disputes Act, 1947 (14 of 1947), the Central
Ravindranath to Manager, UCO Bank. Government hereby publishes the Award (Ref. No. 24/2006)
M16  —Letter dated 4-8-1993 written by Shri Alfred of the Central Government Indus?nal Trlbuna]-cum-l_,abour
Culas to Manager, UCO Bank. Court, . Erna_akulam as shown in the Annexure in the
‘ Industrial Dispute between the management of Canara
M17 = —Letter dated 15-9-1993 sent by workman to Bank and their workmen, received by the Central
Manager, UCO Bank. Government on 21-9-2006. :
Mi18  —Letter sent by workman to Manager, UCO Bank [No. L-12012/68/2003-IR (B-11)]

requesting leave extension.

C. GANGADHARAN, Under Secy.
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IN THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, ERNAKULAM

Present : Shri P.L. Norbert, B.A., L.LL.B.,
Presiding Officer -

Thursday the 31st day of August, 2006

I. D. 24/2006
(L.D. 42/2003 of Labour Court Ernakulam)

Workanan- Shri C. Rajendran
Chettiparambil House,
* Thekkumbhagam
Tripunithura
Ernakulam District

Adv. Shri C. Anil Kumar |

Management The Dy. General Manager

Canara Bank, Staff Section (W)
Civil Office
Trivandrum.
Adv. Shri R.S. Kalkuar
AWARD

This is a reference made by Central Government under

Section 10 (1)(d) of Industrial Disputes Act, 1947 for

adjudication. The reference is :—

“Whether non-renewal of contract amounts to denial
of employment? Whether the service of the applicant
was lerminated by the management of Canara Bank?
If terminated, whether the termination is legal or not?

- If not, what are the relief the applicant Sh. C.
Rajendran entitled to?”

2. The facts in brief are as follows : .

The workman was appointed in the manaement bank
as Balakshema Deposit Collection Agent w.e.f.
1-4-1989 in Tripunithura branch. He was denied
employment w.e.f. 1-6-1997. However it was done
without complying with the provisions of Industrial
Disputes Act. No notice for compensation was given
to him. The persons who were juniors to him were
. retained by the bank. The termination was unexpected
and he could not find out altemate employment.
Due to financial difficulties and mental shock the
workman could not seek proper legal advicend raise
an industrial dispute on time. According to the
claimant as a deposit collecting agent he had to work
‘on all working days of the bank more than 8 hoursa
day remitting collections and seitling the accounts
with the bank. His work was supervised and
controlled by the chief manager of the branch. His
service was continuous and uninterrupted. There
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was employer-employee relationship between him
and the bank. He is eligible to be reinstated with
back wages and continuity of service.

3. According to the management the industrial
dispute as framed is not maintainable. There is no employer-
employee relationship between the workman and the bank.
The relationship is only of a principal and agent and hence
no industrial dispute can be raised by the workman. The
claim is barred by limitation. The disputexs raised more
than 5 years afier the termination of the service of the
workman. The dispute has become stale and cannot be
entertained. The Balakshema Deposit Scheme (BDS) when
found not remunerative was stopped by the bank as pera
policy decision of the bank in 1994. A circular was issued
communicating that no new account shall be opened under
BDS. However the accounts opened till 31-5-1994 were
confinued upto to their maturity as per the terms and
conditions of the scheme. On maturity of all the accounts
under the scheme. The scheme came to an end and the
agency also ceased to exist. The agents were appointed in
the scherne on contract basis. ‘f‘hey were paid commission
depending upon the collection. Their work is not restricted
by the bank. The bank has no control over the agent
regarding hours of work, time of work or manner of work.
On stoppage of the scheme the contract came to an end
and stands cancelled. The workman was not entitled to get
notice or compensation under L.D. Act as he was not an
employee of the bank but only an agent. There was only
one agent in Tripunithura branch. There was no question
of rencwal of therontract. The agents under deposit scheme
are not governed by service rules or regulations of the
bank. ‘

4. The workman filing rejoinder contended that he
is a workman defined u/s 2(s) of L.D. Act and provisions of

" LD. Act are applicable to him. There is no limitation in -

proceedings under Industrial Disputes Act. There was
control over the work of the claimant by the chief manager
of the bank.

5. Inthe light of the above contentions the following
points arise for consideration :
(1) Is the dispute barred by limitation?
(2) is the termination of service of the workman
illegal?
(3) Towhatrelief, if any, the workman is entitled?
The evidence consists of the oral testimony of WW1

and Exts. W1 to W6 on the side of workman and MW 1 and
Ext. M1 on the side of management.

6. PointNo.(I):

Itis an admitted fact that the workman was appointed
by the management bank in Tripunithura branch on
1-4-1989 as Balakshema Deposit Collection Agent. He
continued to work as such till 1-6-1997. As per a decision
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of the bank in1994 the deposit scheme was stopped and
came to a standstill when all the accounts started under
the scheme reached maturity by 1-6-1997. The work of the
claimant also was stopped then. He did not raise any dispute
immediately. The reference was made in 2003. The case of
the management (paragraph 5 of the writlen objection) is
that the dispute was raised more than 5 years after his
termination and it is belated and stale and barred by
limitation,

7. Ext. W2 is the appointment order dated
31-10-1989. Ext. W4 is the copy of Circular No. 109/94
intimating different branches of the bank that the BDS is
stopped and no account shall be opened. The agencey of

the claimant came 1o an end by 1-6-1997. The dispute was -

raised more than five years after the agency was stopped.
Both sides canvassed for their respective positions
regarding application of Limitaiion Act and delay on the
strength of various decisions. But none of the decisions
says that Arlicle 137 Limitation Act is applicable to
proceedings under Industria Disputes Act. However, itis
observed that when there is long delay in approaching the
cour! the dispute may be treated as stale depending upon
the facts and circumstances of that case. If the delay is not
salisfactorily explained or the delay causes real prejudice
to the management, as by that time the records would
have been desiroyed, then the claim cannot be entertained.
If at all such a claim is entertained the relief to be granted to
the workman should be appropriately moulded so that
undue hardship will not be caused {o the management
occasioned by long delay.”

8. [ will now refer to the decisions cited by both
sides on the subject. In Ajaib Singh v. Sirhind Coop.
Marketing-cum-Processing Service Society Lid. (1999) 6
SCC 82 the service of the workman was terminated. He
approahced the court after 7 years. The Labour Court
directed reinstatemnent of the workman with full back wages
from 1981. The reference was in 1982, The management
filed a writ petition before the Hon’ble High Court
challenging the award. The Hon’ble High Court held that
the workman was not entitled to any relief as the claim was
belated. The maiter was taken up from the Single Bench
Judge to the Division Bench in appeal. The decision of the
Single Bench was upheld by the Division Bench. The
decision of the Division Bench was challenged before the
Hon’ble Supreme Court. It was observed in paragraph 10
of the judgement as foliows -

“10. It follows, therefore, that the provisions of
Article 137 of the Schedule to the Limitation
Act, 1963 are not applicable to the proceedings
under the Act and that the relief under it
cannot be denied to the workman merely on
the ground of delay. The plea of delay if raised
by the employer is required to be proved asa
matter of fact by showing the real prejudice

and not as a merely hypolhetical defence. No
reference 1o the Labour-Court can be generally
questioned on the ground of delay alone. Even
in a case where the delay is shown to be
existing, the tribunal, labour court or board,
dealing with the case can appropriately mould
the relief by declining to grant back wages to
the workman till the date he raised the demand
regarding his illegal retrenchment/termination
or dismissal. The court may also in appropriale
cases direct the payment of part of the back
wages instead of {ull back wages. Reliance of
the learned counsel for the respondent
management on the Full Banch judgement of
the Punjab and Haryana High Courl in Ram
Chandrer Morya v. State of Haryana is also of
no help to him. In that case the High Court
nowhere held that the provisions of Article
137 of the Limitation Actwas applicable in the
proceedings under the Act. The Court
specifically held “neither any limitation has
been provided nor any guidelines to determine
as to what shall be the period of limitation in
such cases”. However, it went on further to
say that

“reasonable time in the cases of labour
for demand of reference or dispute by
appropriate Government io labour
tribunals will be five years after which
the government can refuse to make a
reference on the ground of delay and
latches if there is no explanation 1o the
delay.”

We are of the opinion that the

Punjab and Haryana High Court was not
~ justified in prescribing the limitation for
getling the reference made or an
application under Section-33Cof the Act
to be adjudicated. It is not the function
of the courl to prescribe the limitation
where the legislature in its wisdom had
thought it fit not to prescribe any period.
The courts admiuedly interpret law and
do not make laws. Personal view of the
Judges presiding over the Court cannot
be stretched to authorize them o
interpret law in such a manner which
would amount to legislation intentionally
left over by the legislature. The
judgement of the Full Bench of the
Punjab and Haryana High Court has
completely ignored the object of the Act
and various pronouncements of this
Court as noted hereinabove and thus is
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not a good law on the point of the
applicability of the period of limitation
for the purposes of invoking the
jurisdiction of the courts/boards and
tribunal under the Act.”

In Nedungadi Bank Lt. v. K.P. Madhavankutty (2000)
2 8CC 455 it is observed by the Hon’ble Supreme Court
that while the Government exercises power w/s10 of the
Act by referring a dispute for adjudication though the law
does not prescribe any time limit for reference of a dispute,
the power u/s-10 is to be exercised reasonably and in a
rational manner. A dispute which is stale cannot be the
subject matter of reference w/s-10 of the Act. Whether a
dispute is stale or not would depend on the facts and
circumstances of each case (paragraph 6). '

In Assistant Executive Engineer v. Sivalinga 2002
[.L.L.J. 457 it is held in paragraph ‘6” of the judgement that
though the Limitation Act as-such is not applicable to the
proceedings under .D. Act the long delay may sometimes
create difficulty for the employer to adequately meet the
claim of the worker due to non-maintenance of records

 after a certain period. A situation of that nature would
render the claim stale. Paragraph 6 reads :

“6. Learned counsel for the appellant strongly
relied on the reasoning of the Labour Court
and contended that the view of the High Court
would not advance the case of justice. Learned
counsel for the respondent relied upon two

decisions of this Court in Ajaib Singh v. The

. Sirhind Co-operative Marketing-cum-
Processing Service Society Ltd. & Anr., AIR
1999 SC 1351 : 1999%(6) SCC 82 :1999-1-L.LJ.
1260 and in Sapan Kumar Pandit v. U.P. State
Electricity Board & Ors. 2001 (6) SCC222 : 2001-
I1-L.L.J. 788 to contend that there is no period
of limitation prescribed under the Industrial

Disputes Act, to raise the dispute and it is

open to a party to approach the Court even

belatedly and the Labour Court or the

Industrial Tribunal can properly mould the
relief by refusing or awarding part payment of
back wages. It is no doubt true that in
appropriate cases as held by this Court in
aforesaid two decisions, such steps could be
taken by the Labour Court or the Industrial
Tribunal as the case may be where there is no
such dispute as to relations between the parties
. ‘as employer and employee. In cases where
there is a serious dispute or doubt in such
relationship and records of the employer
become relevant, the long delay would come
in the way of maintenance of the same. In
such circumstances, to make them available to
a Labour Court or the Industrial Tribunal to

adjudicate the dispute appropriately. will be
impossible. A situation of that nature would
render the claim to have become stale. That is
exactly the situation arising in this case. In
‘that view of the matter, we think the decisions
relied upon by the learned counsel have no
application to the case on hand. Proceeding
on the facts of the case, we think the High
Court is wrong in having interfered with the
award made by the Tribunal. The order made
by the High Court in writ proceedings,
therefore, shall stand set aside and the award
made by the Labour Court shall stand restored.
The appeal is allowed accordingly.”

In Haryana State Co-op. Land Development Bank v.
Neelam 2005 I-L.L.J. 1153 the court was dealing mainly
with the reliefs to be granted to the workman in the industrial
dispute. In paragraph 13 of the judgement it is observed
that though there is no period of limitation regarding
proceedings under [.D. Act it does not mean that
irrespective of facts and circumstances of each case a stale
claim must be entertained by the appropriate government
and when such reference is made the court is bound to
grant reliefs to the workman. Para 13 reads :

“13. In Ajaib Singh (supra), the management did
not raise any plea of delay. The Court observed
_ that had such plea been raised, the workman

would have been in a position to show the
circumstances which prevented him in
approaching the Court at an earlier stage of
even to satisfy the Court that such a plea was
not sustainable after the reference was made
by the Government. In that case, the Labour
Court granted the relief; but the same was
denied to the workman only by the High Court.
The court referred to the purport and object of
enacting Industrial Disputes Act only with a
view to find out as to whether the provisions
of the Article 137 of the Schedule appended
to the Limitation Act, 1963 are applicable or
rot. Although the Court cannot import a
period of limitation when the statute does not
prescribe the same, as was observed in Ajaib
Singh (supra), but it does not mean that
irrespective of facts and circumstances of each
case, a stale claim must be entertained by the
appropriate government while making a
reference or in a case where such reference is
made the workman would be entitled to the
relief at the hands of the Labour Court.”

In Mahabir v. State of Haryana 2005 I1I-L.L.J. 391 in
paragraph 15 it is held that though there is no period of
limitation applicable in proceedings under 1.D. Act it does
not mean that a dispute can be raised at any time and
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without there being any regard to the delay and reasons
therefor. Paragraph 15 reads : :

“Keeping in view the above principle, it is evident
that though the Act does not provide for limitation
for raising an industrial dispute, however, this does
not mean that the dispute can be raised at any time
and without there being any regard to the delay and
reasons therefore. It is but appropriate that disputes
affecting the rights of the workmen should be raised
as soon as possible after they have arisen so that
the appropriate Government refers them for
adjudication in the event of failure of the conciliation
proceedings, but it is equally true that delay in raising
adispute wouldbea circumstance, which is liable to
be taken into consideration and in case no reasons
are given in support of the delay it would have a
barring on the rights of the workman concerned and
he is Hable to be non-suited on the ground of delay.
However where reasons are given and there is
explanation for the delay in raising the dispute, the
same would be a factor for consideration by the
appropriate Government.”

Keeping these observations of the Hon’ble Supreme
Court [ will come to the case on hand. The workman was in
the service of the bank till 1-6-1997. The reference was
made to this court on 14-8-2003. In paragraph 5 of the
objection of the management it is stated that the claim was
made more than 5 years after termination of the services of
the workman. Beiween 1997 and 2003 the workman had
not made a complaint or representation to the bank
requesting to redress his grievance. By Ext. W5 on
23-8-1996 he had made a request to consider him in NNND
scheme which is another deposit scheme run by the bank.
By Ext. W6 letter dated 10-9-1996 the bank intimated the
workman their inability to consider his request. This was
prior to the termination of the workman. Other than this
there was no other representation to the bank. Thus going
by the contention of the management there was delay of
more than 5 years in raising the dispute. However in
paragraph 6 of the claim statement the worker has explained
the reason for the delay. It is :

“The termination was unexpected and ! was unable
to find an alternate employment so far. Due to severe
financial constraints and mental shock, resulted from
unemployment I could not seek a proper legal advice
and to raise an industrial dispute in time.”

9, The worker was only an agent under a deposit
scheme. No qualification was prescribed for appointing
such agents for deposit collection. It is mentioned in
paragraph 8 of the objection of the management that the
bank did not stipulate any age restriction or "basic
educational qualification for selection of agents. Hence a
person like the workman cannot be expected to be aware of

the legal positions and the rights that are available under
Jabour law. Such poor workmen may not have even the
reasources and the finance to seek legal advice immediately
when some difficulty arises in their service. It is in that
background that the explanation of the workman has to be
considered. On the other hand, so far as the management
is concerned, the delay of over 5 years has not apparently
caused any prejudice to them because in the nature of the
dispute and the reliefs sought, no old records are required.
The dispute under reference is that by non-«renewal of
contract he is denied employment and that the termination
of service is illegal. Considering the dispute no account
books or documents relating to BDS are required. It is an
admitted case that the scheme was stopped in 1997.
Therefore the delay can in no way cause any prejudice to
the management. Considering these circumstances and in
the light of the decisions referred above I find that there is
no inordinate delay in raising the dispute, that the delay is
explained and that the delay has not caused any prejudice
to the management. :

10. Point No. (2):

The workman was in the service of the bank from
1-4-1989 to 1-6-1997 for a period of 8 years. He was a deposit
collection commission agent admittedly. Though the
management says that there was a written contract at the
time of engaging the workman the same is not produced.
Both sides agree that no petiod was mentioned in the said
contract for engaging the workman. Therefore the first
question as per reference whether the non-rencwal of
contract amounts to denial of employment loses its
importance because the contract was not for a specific
period. Hence the question of renewal of contract does not
arise in this case. Consequently the non-employment
cannot also be due to non-renewal of contract.

11. The second question as per the reference is
whether the termination of service is legal or not, The bank
has not admitted that the workman was a regular employee.
He was appointed only as a collecting agent under the
deposit scheme. There has never been any change in his
status as agent. He was also paid commission for the work
he was doing depending upon the collection he used to
make. None of the service conditions of bank employees
were applicable to him. According te the management once
the Deposit Scheme was stopped the service of the
workman came to an end. Since he was only an agent and
not an emploxee of the bank he was not entitled for notice
ot compensation at the time of stoppage of the engagement
of the workman. On the other hand, the learned counselfor
the workman argued that the claimant is a workman coming
u/s-2(s) of I.D. Act and he is entitled for notice and other
benefits under the provisions of I.D. Act. Section 2(s)
defines workman and is wide enough to cover any kind of
employment. In Indian Bank’s Association v. Workmen of
Syndicate Bank {2001) 3 SCC 36 the commission agents
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under deposit collection scheme were demanding pay

scales, allowances and other beriefits available to regular
clerical empioyees of banks. The Hon’ble Supreme Court
considering the questionwhéther they were workmen
falling u/s-2 (s) of LD. Act, held in paragraph 24 to 27 that
they are workmen w/s-2(s) of I.D. Act, that the commission
they are receiving as rémuneration is nothing but wages
coming u/s-2 {rr) of the Act, that the banks have control
over deposit collectors, that the cominission agents are
accountabie to the bank and do certain amount of clerical
job for the purpose of setiling accounts with regard to
collection and remittance of the amounts in the bank, that
there is no prohibitiot 1/s-10 of Banking Regulation Act
against payment of commission to persons engaged in the

work of the bank other than regular employees and that

there is master and servant relationship between the two.
It is relevant to extract paragraphs 24 to 27 :

“24. ‘We have considered the rival submissicns. In
out view, Mr. Sharma was right when he
‘submitted that on the basis of evidence before
it the Tribunal has given findings of fact that
the Deposit Collectors were workmen within
the meaning of Section 2(s) of the Industrial
Disputes Act. On the evidence on record it
could not be said that this finding was
unsustainable. Having been shown the
relevant evidenice we are also of the opinion
that the Tribunal correctly arrived at a
conclusion that these deposit Collectors were
workmen,

25, Further, as seen from Section 2(rr) of the

Industrial Disputes Acl, the commission
received by Deposit Collectors is nething else
but wage, which is dependent on the
productivity. This commission is paid for
promoting the business of the various banks.

26. We also cannot accept the submission that
the banks have no control over the Deposit
Collectors. Undoubtedly, the Deposit
Collectors are free to regulate their own hours
of work, but that is because of the nature of
‘the work itself. It would be impossible to fix
working hours for such Deposit Collectors
because they have to go to various depositors.
This would have to be done at the convenience
of the depositors and at such times as required
by the depositors. If this is so, then no time
can be fixed for such work. However, there is
control inasmuch as the Deposit Collectors
have to bring the collections and deposit the
same in the banks by the very next day. They
have then to fill in various forms, account,

registers and passbooks. They also have to
do such other clerical work as the Bank may

3188G12006—13

direct. They are, therefore, accountable to the
Bank and under the control of the Bank.

27. We also see no force in the contention that
Section 10 of the Banking Regulation Act
prevents employment of persons on
commission basis. The proviso to Section 10
makes it clear that commission can be paid to
persons who are not in regular employment.
Undoubtedly the Deposit Collectors are not
regular employees of the Bank. But they,
nevertheless, are workers within the meaning
of the term as defined in the Industrial Disputes
Act. There is clearly a relationship of master
and servant between the Deposit Collectors
and the Bank concerned.”

The decision clearly applies to the facts of this case
a8 both these cases relate to commission agents of banks.
There can be no doubt therefore that the workman in the
instant case is a person coming under Section 2 (s) of LD.
Act. If so, can he be terminated or service stopped without
notice 7 Section 25-F of the Act reads as follows :

"25.F. Conditions precedent to retrenchment of
workman.—No workman employed in any industry who has
been in continuous service for not less than one year under
an employer shall be retrenched by that employer until —

(8) the workman has been given one month's
notice in writing indicating the reasons for
retrenchment and the period of notice has
expired, or the workman has been paid in lieu
of such notice, wages for the period of the
notice;

(b) the workman has been paid, at the time of
retrenchment, compensation which shall be
equivalent to fifteen days'average pay (for every
completed year of continuous service) or any
part thereof in excess of six months; and

{c) notice in the prescribed manner is served on
the appropriate Government. (or such
authorily as may be specified by the
appropriate Government by notification in the
Official Gazette).

If the workman is retrenched the conditions
mentioned at (a) to (<) w/s-25-F have to be followed by the
employer. Section 2 (00) defines retrenchment. It reads :

“2(00). “retrenchment” means the termination by the
- employer of the service of a workman for any
reason whatsoever, otherwise than as a
punishment inflicted by way of disciplinary

action, but does not include —

-(a) voluntary retirement of the workman; or
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(b) retirement of the workman on reaching the
age of superannuation if the contract of
employment between the employer and the
workman concerned contains a stipulation
in that behalf; or

(bb) termination of the service of the workman
as a result of the non-renewal of the contract
of employment between the employer and
the workman concerned on its expiry or of
such contract being terminated under a
stipulation in that behalf contained therein;
or

(c) termination of the service of a workman on
the ground of continued ill health.”

Sub-clauses (a) to (c) u/s2 (00) are cases which are
excluded from the definition of the retrenchment. In the
instant case sub-clauses (a) to (c) are not attracted. Hence
the termination of service of the workman is a retrenchment
defined u/s2 (00) of the Act. If so, as per Section 25-F the
workman is entitled to get one month's notice or in lieu of
notice wages for the period of notice and compensation
equivalent to 15 days' average pay for every completed
year of continuous service. Admittedly no notice was
issued or compensation in lieu of notice or retrenchment
compensation equivalent to 15 days average pay for every
completed year was paid. The workman was in continuous
service for more than 8 years as contemplated u/s 25-B of
the Act. Though the workman in this case was not a regular
employee the liability of the bank to follow the procedure
under the provisions of I.D. Act cannot be dispensed with
so long as he is a workman. Though the scheme was

slopped the non-employment falis under Section 2 (o0)

and hence the bank cannot say that the provision of LD.
Act are not applicable. The stoppage or termination of
service, therefore, is illegal.

11. Point No. (3):

Though the claim is for reinstatement, since the
deposit scheme is not in existence he cannot be reinstated
as an agent under the Balakshema deposit scheme. Though
the workman has a case that juniors to him were retained
by the bank the evidence reveals that there was only one
agent in Tripunithura branch of the bank and there is no
seniority list of all the agents working in different branches.
Therefore there is no post at all to which the workman can
be reinstated as agent. It has come out in evidence that
there is another scheme called NNND. It is not a new
schem: but was functioning since a long time even prior to
hir tcsiaination. The workman cannot claim as a matter of
righi for employment in another scheme or employment in
regular service of the bank. Unless there is a vacancy in
the cadre he belonged he cannot seek reinstatement. The
question of absorption in the bank also does not arise in
view of the recent decision of Hon’ble Supreme Court

reported in (2006) 4 SCC 1 Secretary, State of Karnataka Vs.
U_rnadevi. Paragraphs 28, 29, 43 & 47 contain the relevant
discussion as to whether contractual and ad hoc
employees, casual workers, tlemporary workers, etc. can be
absorbed in regular service or not. Paragraphs 28 & 29
read : '

“28. In Director, Institute of Management
Development, U.P, v. Pushpa Srivastat'a this
Court held that since the appointment was on
purely contractual and ad hoc basis on
consclidated pay for a fixed period and
terminable without notice, when the
appointment came to an end by efflux of time,
the appointee had no right to continue in the
post and to claim regularization in service in
the absence of any rule providing for
regularization in service after the period of
service. A limited relief of directing that the
appointee be permitied on sympathetic
consideration to be continued in service till
the end of the calendar year concerned was
issued, This Court noticed that when the
appointment was purely on ad hoc and
contractual basis for a limited period, on the
expiry of the period, the right to remain in the
post came to an end. This Court stated that
the view they were taking was the only view
possible and set aside the judgement of the
High Court which had given relief to the
appointee.

29, In Madhyamik Shiksha Parishad, U.P.vs. Anil
Kumar Mishra a three-Judge Bench of this
Court held that ad hoc appoiniees/iemporary
employees engaged on ad hoc basis and paid
on piece-rate basis for certain clerical work and
discontinued on completion of their task, were
not entitled to reinstatement or regularization
of their services even if their working period
ranged from one to two years. This decision
indicates that if the engagement was made in a
particular work or in connection with particular
project, on completion of that work or of that
project, those who were temporarily engaged
or employed in that work or project could not
claim any right to continue in service and the
High Court cannot direct that they be continued
or absorbed elsewhere.”

The relevant portion of paragraph 43 reads:

“43, If it is a contractual appointment, the
appointment comes to an end at the end of the
contract, if it were an engagement or appoint-
ment on daily wages or casual basis, the sarne
would come to an end when it is discontinued.
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Similarly, a -tempbrary employee could not claim

to be made permanent on the expiry of his term

of appointment. It has also to be clarified that
mercly because a temporary employee or a
casual wage worker is entitled to be absorbed
in regular service or made permanent merely
on the strength of such continuance, if the
original appointment was not made by
following a due process of selection as
envisaged by the relevant rules. It is not open
to the court to prevent regular 4ecruitment at
the instance of temporary employees whase
period of employment has come to an end or
of ad hoc employees who by the very nature
of their appointment do not acquire any right.”

Para47reads :— .

“47. When a person enters a temporary employment
or gets engagement as a contractual or casual
worker and the engagement is not based on'a
proper selection as recognized by the relevant
tules or procedure, he is aware of the

- consequences of the appointment being
temporary, casual or centractual in nature. Such
a person cannot invoke the theory of legitimate
expectation for being confirmed in the post
when an appointment to the post could be made
only by following a proper procedure for
selection and in cases concerned, in
consultation with the. Public Service
Commission. Therefore, the theory of
legitimate expectation cannot be successfully
advanced by temporary, contractual or casual
employees. 1t cannot also be held that the State

_ has held out any promise while engaging these
persons either to continue them where they
are or to make them permanent. The state
cannot, constitutionally make such a promise.
It is also obvious that the theory cannot be
invoked to seek a positive relief of being made
permanent in the post.”

In the light of the reasons stated above I find that
the remedy available for illegal termination of service is as
envisaged u/s 25-F of the Act for notice or compensation
in lieu of the notice and retrenchment compensation
cquivalent to 15 days' average pay for every completed

year of continuous service or part in excess of six months. -

The point is answered accordingly.

12. In the result, an award is passed finding that the
_termination of service of the claimant is illegal and in
violation of the provisions of I.D. Act and the workman is
cntitled to the benefits u/s 25-F of 1.D. Act. No costs. The
award will take effect one month after its publication in the
official Gazette. '

Dictated to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the
31 st day of August, 2006.

P.L.NORBERT, Presiding Officer

APPENDIX :
Witness for the Workaman :
W W1 — Shri C. Rajendran ‘
Witness for the Management ;
MW I— Shri R. Venkateswaran,
Exhibits for the Workman:.
Wil— Photostat copy of application dated 21.10.1986
issued by the management.

W2 — Photostat copy of the appointment ictter dated
31.10.1989 issued by the management to the workman.

W3 — Photostat copy of Identity card issued to the
workman, :

W4 — Photostat copy of Circular No.109/94 dated
194-1994. ‘

W35 — Photostat copy of letter serit by the workman to the
Dy. General Manager, Canara Bank, Circle Office.

W6 — Photostat copy of the letter No. TMI/252/1193/96-
97/NSK issued by the management.

Exhibits for the Management:

M1 — Certified copy of Savings Bank A/c Ledger in r/o
the workman. -

=% faeeht, 22 faaew, 2006

T A 4117— v e fufrm, 1947 (1947
F14) F 4R 17 F IO §, $7 T Ifeam sifaa
# 1. & yeuas & dag Faes @R T SR &
dra, sy ¥ fifie i faame o S R oiifis
FftpToy s e, € fReet-11 % e (dad 9=
130/98) ht TV *Teh 2, W BT TWEFR H 21-9-06
W I oW '

(€ TE-30012/53/97-31 3R (A-1)]

New Delhi, the 22nd September, 2006

8.0. 4117.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 130/98)
of the Central Government Industrial Tribunal/Labour .
Court, New Delhi-II now as shown in the Annexure in the
Industrial Dispute between the employers in
relation to the management of Indian Ojl Co. 1.td. and their
workmen, which was received by the Central Government
on 21-9-2006.

[No. L-30012/53/97-IR(C-1)]
~ AJAY KUMAR GAUR, Desk Officer
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ANNEXURE

BEFORE THE PRESIDING OFFICER: CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, NEW DELHI

R. N. RAL Presiding Officer
L D. No. 130/1998
IN THE MATTER OF :

Shri Prithvi Raj & Ors.,

C/o Delhi Multi Storeyed Building Employees
Congress, '

Through its General Secretary,

12-B, Vandana Building, Basement,

11, Tolstoy Marg,

New Delhi.

Versus

The Manager (IR},
Indian Oil Corporation,
(Marketing Division),
World Trade Centre,
Babar Road,

New Delhi-110001.

AWARD

The Ministry of Labour by its letter No. L.-30012/

53/97 IR(C-1) Central Government dated 09-06-1998 has
referred the following point for adjudication.

The point runs as hereunder '—

“Whether the dernand of the union that the
services of the conmtract labourers namely Shri
Prithvi Raj and others working as Security Guards
in the premises of the management of Indian Oil
Corporation Limited be regularised w.e.f. the date
of their joining (as shown against their name as
per list enclosed} by the management of Indian Qil
Corporation Limited who is the principal employer,
is justified? If so, to what relief the concened
contract labourers/workmen are entitled and from
what date?”

The workmen applicants have filed claim statement.
In the claim statement it has been stated that the facts and
circumstances giving rise to the present staternent of claim
are that the workers represented by the claimant union have
been working as security guards continuously without any
break for the last over 7-8 years for the respondent/
management. The list of workers with their dates of joining
elc. is annexed and marked as Annexure A.

The respondeni (hereinafter referred to as the
management) is 8 Government of India undertaking. It
has with ulterior motives to deprive the workers of
security of job and equal wages, employed the workers

ostensibly through different contractors. The
contractor is and has always been only name lender
with no control if any kind -over the workers, their
employment and their terms and conditions of service.
The workers have been working under the direct
control and supervision of the management. The
engagegment of these workers through the contractor
is only a camouflage and if the veil is lifted it would
be revealed that there is a direct employer and
employee relationship between the management and
the workers. The engagement of the workers through
the contractors is basically for monetary and other
gains as the claimant workers are being provided much
less wages than the regular employees.

It is submitted that the work of watching in the
building where the workers represented by the claimant
are working is of permanent and perennial nature as is
established by the issuance of the notification. This
union has already filed a writ petition before the Hon’ble
High Court of Delhi praying for the absorption of these
workers on the ground of the issuance of notification.
The present statement of claim is confined to the ground
that the engagement of the workers through the contractor
is a camouflage.

That the workers in the above statement of claim
thus made a representation to the management to absorb
them in regular service against their existing post and to
look into their grievances regarding payment of wages
by the contractors. However, the needful has not been
done.

That the workers through its union had filed
statement of claim before the ALC praying for starting
immediate conciliation proceedings and for a direction to
the respondent No.l/management to regularise the
services of the wotkers named in Annexure A and in the
case of failure of the conciliation proceedings for referring
the matter to the Industrial Tribunal for adjudication.

That the conciliation proceedings having failed the
matter has been referred to this Hon'ble Tribunal for
adjudication.

In the premises mentioned above it is most
respectfully prayed that this Hon’ble Court/Tribunal
be pleased to regularise the services of the workers
named in annexure A with all consequential benefits
and pass such other and further orders as this Hon’ble
Court deems fit and proper in the circumstances of the
case.

The respondent/rnanagement has filed written
statement, In the written statement it has been stated that
the claimants have themselves stated that they have gone
to the High Court by way of a writ petition which is
pending adjudication. The applicants cannot be allowed
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to pursue two remedies at the same time seeking same or

similar relief. The relief sought by the workmen in the pending

other writ petition No. 889/97 is reproduced below :—
“Issue an order, writ order or direction declaring
that the petitioners workers named in Annexure A
.attached are the direct employees of the respondent
No. 2 or in the alternative directing the respondent
No. 2 to absorb/regularise the services of the
workers mentioned in Annexure A in their existing
services/posts w.e.f. initial appointment through
the contractor.”

The relief clmmed in the present statement of
claim is as follows :—

“To regularise the services of the workers named
in Annexure A with all the consequential benefits.”

The reference is liable to be rejected on tlus
ground.

That the averments made by the claimants and the
terms of reference clearly indicate that they are seeking
regularisation with the management on the basis that
‘they are the security guards working with the security
contractor. The disputes about the contractor labour and
the conditions of service are regulated under the

provisions of the Contract Labour (Regulation &

Abolition) Act, 1970. The said Act being a comprehensive
provision of law is a complete code in itself and the
reference under the provision of the ID Act is, therefore
liable to be rejected. :

That the contents of para 1 are wrong and denied.
It is stated that the unjon is making false and baseless
pleas. The list of workers as given in Annexure A had
only been supplied to the management on 4th July, 2000.
The case was first head by the Tribunal on16-11.1993
and the union for ulterior and malafide purposes took
numerous adjournments Even in the present claim
statcment or in the Anncxure no details are supphed
about the alleged security guards.

That the contents of para 2 as stated are wrong
and denied. It is admitted that the management is a
Government of India Undertaking. The other allegations

made in this paragraph are wrong and emphatically denied.

1t is stated that as per the Government of India
instructions issued by the Ministry of Home Affairs the
security operations in the various units/locations/offices
of the management have to be undertaken by the security
agencies sponsored by Director General of Resettlement.
The names of the security agencies are forwarded by the
said Directorate and it is as per the Government policy
that the security to the Government institutions is provided

by such agencies. It is stated that it is not like in ordinary

‘watch and ward duties but requires sophisticated
surveillance security cte. it is a specialized job to be
performed in the various offices/locations/units
respondent/management and it is entrusted to the

outside agencies in the interest of security of a public
institution. It is emphatically denied that the supervision
and control over the guards is exercised by the
management. It is stated that the security agencies are
normally headed by ex-army personnel who are
supervising and controlling the security guards under
them who also happen to be ex-army people.

That the contents of para 3 are wrong and denied.
The Hon’ble Delhi High Court has already decided that
the notification relied on by the claimants is not
applicable in the case of security services utilized by
the management. Further, the assertion on behalf of the
union that they have gone to the Hon’ble High Court
itself disentitles them to claim any relief before the

 Hon’ble Court. It is submitted that the unjon cannot be

allowed to claim the same relief in two forums. The
averments of the union that they only rely on the contract
camaflouge is untenable. It is stated that a legal contract
has been entered with independent agencies in
accordance with the sponsorship of the Director General
of Resettlement.

That thé contents of para 4 are wrong and denied.
The union has failed to point out any particular statement
but has made vague wild allegations.

The workmen applicants have filed rejoinder. In

. their rejoinder they have reiterated ‘the averments of

their claim statement and have denied most of the paras
of the written statement. The management has also denied
most of the paras of the claim statement.

Evidence of both the patties has been taken.

Heard arguments from both the sides and perused
the papers on the record.

It was submitted from the side of the claimant that
23 workmen have been engaged for the purposes of
Security through various agencies. The list contains the
names of 27 workers but Shri Vir Bahadur has expired
and Shri Ramesh Tiwari, Shri Jitender Singh & Shri Lumb
Bahadur have left the work. So 23 workmen have been
working. Some of them have been engaged since 1987,
1991 and 1990. The date of joining of the workmen has
been mentioned in the Annexure to the claim statcment.

1t is further submitted that these workmen have
been taken through contractors but contractor is name
lender only. All the workmen discharged the duties
under the control and supervision of the respondent. My
attention was drawn to attendance sheet of these workers,
Attendance is being taken by the management. Leave is
also sanctioned by the management. The duties are
assigned to these workers by the management at different
places. These workers work under the supervision of the

management. Day to day duties are being performed by

the Security Guards. The wotk is of regular and perennial
nature. The work has always been existing since the
employment of these contract labourers.
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It was submitted from the side of the management
that they have been engaged by the contractor so the
engagement of these workmen has been admitted by the
respondent/management. ESI and EPF of these workmen
are being deposited through by the coniractor. From
perusal of the document annexed with the records it
becomes quite obvious that the workmen have been
working under the control and supervision of the
management/respondent.

It was submitted from the side of the management
that since the Hon’ble Dethi High Court is seized of the
matter under reference, the Tribunal has no jurisdiction
to decide this case. The matter under reference before
the Hon’ble Delhi High Court is regarding quashing of
the abolition of contract labour. It was submitted from
the side of the workmen that the refernece is not
regarding quashing of the notification or demand for
abotlition of the contract labour. The demand is for
examining the actual reality behind the facade. After
piercing the veil it is to be examined whether there exists
actual contract labour system or it was only to make
- belief. It has been held by the Hon'ble Gujarat High
Court in LLR 1991 Page 573 that it is within jurisdiction
of the Tribunal to examine the reality behind the facade
of paper arrangement of contract labour system,

The Tribunal has to examine relationship between
the management and the workmen. It is to be examined
whether there exists master and servant relation or not.
It has been held in 1999 Lab 1.C. 825 that the Ttibunal can
give findings that contract between the Company and its
contractors is sham and bogus. The finding will not
obviously abolish the contract labour sysiem so the
matter referred to here is regarding the factual finding
whether contract is sham and bogus. There is no
reference regarding abolition of contract labour. In the
instant case the workmen worked for continuously for
365 days and the Hon'ble Gujarat High Court found the
work to be of perennial nature. In the present case also
almost 27 workmen have been working since 1993. The
contractors have changed every year as per the admission
of the management witness. 27 workmen have been
performing work since 1993. The workmen worked in the
establishment of the management. The management has
control and supervision over the contractor’s men, the
workmen remaining the same. The contract is changed
every year so certainly this is a facade of the papers
and contract is camouflage and sham and bogus, The
entire establishment is owned and maintained by the

management where the contractor’s men are employed.’

The contract is not genuine one.

It was submitted from the side of the workmen that
the CLRA 37 of 1970 is a act to further social welfare and
general interest of the community. The contract labour is
to be abolished whenever the contract is found sham
and not genuine. In the instant case the contractor is

only name giver. The workmen are under the control and

- supervision of the management. There is no proof that

money is paid to the contractor and the contractor pays
to its workmen. The management makes payment of wages
to the workmen directly.

It has been held by the Hon’ble Supreme Court in
AIR 1986 SC I—workmen ARI Ltd. Versus ARI Ltd.
Bhaw Nagar that the Tribunal has jurisdiction to examine
the reality behind the facade of paper arrangement of
contract labour system so according to the judgment of
the Apex Court the Tribunal can examine the genuineness
or otherwise of the contract labour. I find no force in the
argument of the management. '

It was further submitted that the management is an
instrumentality of the Central Government. They are
charged with the duties of discharing their functions in
a fair and just manner. They are expected to act justly
and fairly and not arbitrarily or capricatiously. The
management has not been acting fairly impartially and
reasonably. It is their duty to act fairly. Despite the report
of the. Basudevan Committee they went on engaging

contract labour in the LPG Plants but no heed was paid

by the management and they went on engaging the
same workers in the fake name of different contractors.
Contractors have been changed but the workmen renain
the same. It is almost the admitted case of the
management. The management witness could not say
whether the workmen have remained and the contractors
have changed.

The Hon’ble Supreme Court in AIR 2001 SC 3527
has held that the industrial adjudicator will have to
consider the question whether the contract has been
interposed either on the ground of having undertaken to
produce any given resuit for the establishment or suply
of contract labour for work of the establishment under
the genuine contract or whether it is a mere ruse/

“camouflage to evade compliance of various beneficial

legislations so as to deprive the workers of the benefits
there under. If the contract is not genuine the alleged
contract labour should be treated as the employees of
the principal employer who shall be directed to regularize
the services of the contract labour in the concerned
establishment. In the instant case it is proven fact that
the contractors are mere name givers and job lenders.
The workman work under the control and supervision of
the management.

It has been held in AIR 1953 SC 404 that if a master
employs a servant and authorize him to employ a number
of persons to do a particular job and to guarantee their
fidelity and efficiency for cash consideration, the
employees thus appointed by the servant will be equally
with the employer servant of the masters. In the instant
case there is no servant to employ a number of persons.
The name of the contractor is fake one. The wrokmen
have been retained in the service of the management
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since 1993. 27 workmen have béen working continuously

since 1993 and they have become an asset to the

management.
It has been held in 1997 AIR SCW Page 430 that

the industrial adjudicator should decide whether there is_

valid contract or it is a mere ruse/camouflage and if it is
found that the contractor is only a name letider the
management should be directed to regularize the workmen.
in JT 2003 (1) SC 465—the Hon'ble Supremen Court has
held that industrial adjudication is appropriate remedy
for the alleged contract workers. In (2000) I SCC 126—
the Honble Supreme Court has held that there are multiple
pragmatic approach/factors which should be considered
in deciding employer and employee relationship.
According to the criteria there should be control and
integration. The management has doubtless control over
the alleged contractor’s men as they work in the
establishment of the management. They are integrated to
the service of the management. There are no terms and
conditions of the contract so there is master and servant
relationship. The creation of contract labour is only sham
and camouflage and the employer cannot be relieved of
his labilities. According to this judgement of the Honble
Supreme Court at least 23 workmen are the employees of
the mapagement. There is employer and employee
relationship. o

In JT 1999 (2) SC 435—the Hon’ble Supreme Court

has held that if the work is of the perennial nature or of
sufficient duration, contract workers shall be considered
to be the direct employees of the management and they
are entitled to be absorbed permanently as employees
of the management. The work in the instant case, no
doubt, is of perennial nature as the workmen have been
continuously working since 1993. It is for sufficient
duration. So the alleged contractor’s men will become the
servant of the management. The management has some
vested interest i.e. why the management is continuing
the workmen since 1993 and in order to veil this reality
the management is giving the name of several contractors
every year. The management is doing violent injustice
to the workmen. They have been deprived of the
facilities and emoluments of regular employees since 1993.
The intermediary has been introduced in order to deprive
the workmen of their rights. The work is not of seasonal
nature. Such workmen should not be deprived of their
legitimate right. , ,

The Ministry of Labour has abolished contract
labour system in the management but still the management

is continuing the same process. It prima facedly proves .

that the management has some vested interest and it is
exploiting the workmen and is engaged in unwholesome
labour practice. There cannot be a more serious and
glaring violation of the beneficial legislation  of the
Contract labour (Regulation & Abolition} Act, 1970.

_ It was submitted from the side of the management

that the workmen ar¢ the contractor’s men and this
Tribunal has not jurisdiction to regularize the workmen.
Only the Central Government can abolish the contract
labour and direct for regularization of the contractor’s
men. There is no merit in the argument of the management.
The Hon’ble Supreme Court in'a Catena of cases has
decided that it the duty of industrial adjudicator to
examine and give findings whether contract labour a
sham and a mere camouflage to evade the responsibility
of the management. It is admitted case that 23 workmen
have been working continuously since 1993, '

In Pollock Law of Toris a servant and an
independent contractor has been defined as under :—

The distinction between a servant and a
independent contractor has been the subject matter
of a large volume of case-law from which the text-
book writers on torts have attempted to lay down
some general tests. For example, in Pollock’s Low
of Totts, (Pages 62 & 63 of Pollock on torts, 15th
Edn.) the distinction has thus been brought out :

“A master is one who not only prescribes to
the workman the end of his work, but directs
or at any moment may direct the means also,
of, as it has been put, retains the power of
controlling the work, a servant is a person
subject to the command of his master as to
the manner in which he shall do his work. ..

An independent contractor is one who
undertakes to produce a given result but so
that in the  actual execution of the work is
not under the order or control of the person
for whom he does it, and may use his own
discretion in things not specified beforehand

(3]

In Salmond’s Treatise on the Law of Torts the
distinction between a servant and independent contractor
has been indicated as under —

“What then, is the test of this distingtion between
a servant and an independent contractor? The test
is the existence of a right of control over the agent
in respect of the manner in which his work is to be
done. A servant is an agent who works under the
supervision and direction of his employer; an
independent contractor is one who is his own
master. A servant is a person engaged to obey his
"employer’s orders from time to time; an independent
contractor is a person engaged to do certain work,
but to exercise his own discretion as to the mode
and time of doing it—he is bound by his contract,
but not by his employer’s orders.” ‘

In- the instant case -the workmen performed the
duties of watch and ward under the supervision, direction
and the presence of the employer and not of the
contractor. The security purposes of watching and
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guarding the premises of the management is perennial in
nature.The management retains the power of controlling
the work so the workmen are the employees of the
respondent/management. The test regarding independent
contractor and intermediaries have been laid down in
Hussainabhai, Calicut V. the Alath Factory Thezhilali
Union Kozhikode [(AIR 1978 SC 1410 (3 Judges)] “the
true test may, with brevity, be indicated once again.
Where a worker or group of workers labours to produce
goods or services and these goods or services are for
the business of another, that other is, in fact, the employer.
He has economic control over the workers subsistence,
skill, and continued employment. If he, for any reason,
chokes off, the worker is, virtually, laid off. The presence
of intermediate contractors with whom the workers have
immediate or direct relationship ex contractu is of no
consequence when, on lifting the veil or looking at the
conspectus of factors governing employment, we Jiscern
the naked truth, though draped in different perfect
paper arrangement, that the resl employer is the
management, not the immediate contractor. Myriad
devices, halfhidden in fold after fold of legal form
depending on the degree of concealment needed, the
type of industry, the Jocal conditions and the like may be
-resorted to when labour legislation casts welfare
obligations on the real employer, based on Articles 38,
39, 42, 43 and 43-A of the Constitution. The Court must
be astute to avoid the mischief and achieve the purpose
of the law and not be misled by the maya of legal
appearances.” '

This case law has been affirmed by the Constitution
Bench Judgment in Steel Authority of India. In case the
security job chokes off, the workmen would be laid off.
Such contract is prohibited, it is not a contract for a
given result.

My attention was drawn to the Constitution Bench
Judgment in Scale (2006) 4 Scale. It has been held in this
case as under :—

“A. Public employment in a sovereign socialist
secular democratic republic, has to be as set down
by the Constitution and the laws made thereunder.
Qur constitutional scheme envisages employment
by the Government and its instrumentalities on the
basis of a procedure established in that behalf.
Equality of opportunity is the halimark and the
Constitution has provided also for affirmative action
to ensure that enequals are not treated equals.
Thus, any public employment has to be in terms
of the constitutional scheme.

B. A sovereign Government, considering the
economic situation in the country and the work to
be got done, is not precluded from making
temporary appointments or engaging workers on
daity wages. Going by a law newly enacted, the
National Rural Employment Guarantee Act, 2005,

the object is to give employment to at least one
member of a family for hundred days in an year, on
paying wages as fixed under that Act. But, a regular
process of recruitment or appointment has to be
resorted to, when regular vacancies in posts, at a
particular point of time, are to be filled up and the
filling up of those vacancies cannot be done in a
haphazard manner or based on patronage or other
considerations. Regular appointment must be the
rule.”

It was submitted that in view of this Constitution
Bench Judgment an employee cannot be regularized even
if he has worked for any number of years.

My attention was drawn to another Constitution
Bench Judgement—Steel Authority of India. It has been
held as under :— .

“Where a workman is hired in or in connection
with the work of an establishment by the principal
employer through a contractor, he merely acts as
an agent so there will be master and servant
relationship between the principal employer and
the workmen. But where a workman is hred in or in
connection with the work of an establishment by
a contractor, either because he has undertaken to
produce a given result for the establishment or
because he supplies workmen for any work of the
establishment, a question might arise whether the
contract is a mere camouflage as in Hussainabhai
Calicut’s case (supra) and in Indian Petrochemicals
Corporation’s case (supra) etc; if the answer is in
the affirmative, the workmen will be in fact an
employee of the principal employer, but if the answer
is in the negative, the workmen will be a contract
labourer.”

In the instant case the workmen have not been
hired in connection with the work of a contractor but
they have been hired by the contractor for the work of
the tespondents. So in the instant case there is contract
of service between the principal employer and the

“workmen. In view of the judgment the workmen become

the employees of the management.

The Constitution Bench Judgment of Steel
Authority of India is squarely applicable in the instant
case. In JT 2001 (7) SC 268 it has been held that “121(5)
On issuance of prohibition notification under Section10(1)
of the CLRA Act prohibiting employment -of Contract
Labour or otherwise, in an industrial dispute brought
before it by any contract labour in regard to conditions
of service, the industrial adjudicator will have to consider
the question whether the contractor has been interposed
either on the ground of having undertaken to produce
any given result for the establishment or for supply of
contract labour for work of the establishment under a
genuine conract or is a mere ruse/camouflage to evade
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compliance with various beneficial legislations so &s to
deprive the workers of the benéfit {Hereunder. If the
contract is found to be not genuine but a misie camoufiage,
the so-called contract labour will have to be treated as
employees of the principal employer who shall be directed
to regularize the setvices of the centiaét labout in the
establishment concerned.”

It has beeti held in this case thai whether there s
prohibition of contract labour or othefwise the industrial
adjudicator will have to consider the question and in

case the contract appears ruse and camouflage to evade

- compliance with various beneficial legislatiois the se
called contract labour will have t0 be treated as the
employee of the principal employér and he shall be

directed to regularize the services of the contfael workers,

Engagement of contract workers for perennial afid
regular nature of job is prohibited. The security funetions
is a perennial nature of job. So long as thé fespofiderits
exists there would be need of security for them, 8o the
work is of existing, continuois and perennial in nature
for such work contract workers cantiet be employed.

“According to well recognisation definitioft of
contract it is an agreement for a given feslilt. The result
should be visible. Contract labourers can be efigagad for
the work of contractor only and not for the werk of any
establishment. In the present case the work is of the
establishment and not of the contractor. The term supply
_ of labour by a contractor is against human digtity. No
~ one can be a supplier of human labour to any
establishment. It is the duty of State to give employretit
to citizen and not of the contractors. Contractors cafiriot
supply labour to any establishment.”

In view of the above discussion it becomes quite
obvious that the contractors workmen in the instant ease
have been retained all along and contractors have been
changed. So the contractor is only a label of a bottle.
This labei is changed from time to time but the contents
of the bottle always remain the same. The contractors
have been charged and the workmen have been retained.
Such a system is inhuman. The contractors are the direct
employees of the respondent/management and they
deserve to be regularized. The law cited by the
management is not applicable in facts and circumstances
of the present case.

The referenée is replied thus —

The demand of the Union that the services of the
contract labourers namely Shri Prithvi Raj and others
working as Security Guards in the premises of the
management of Indian Oil Corporation Limited be
regularized w.e.f. the date of their joining (as shown
against their name as per list enclosed) by
the management of Indian Oil Corporation Limited
who is the principal employer is justified. The respondent/

3188GI2006—14

management is directed to regularize the workmen
within two months from the date of the publication of the
award.

. Award is. given accordingly.
Dated : 06-09-2006 R.N. RAI, Presiding Officer

¢ fiweht, 22 faaeaT, 2006
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New Delhi, the 22nd September, 2006

S.0, 4118.—In pursvance of Section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the Central

Qovernment hereby publishes the award (Ref. No. 13/

2008y of the Central Government Industrial Tribunal/Labour

Court, Ernakuiam now as shown in the Annexure in the

Industrial Dispute between the employers in

relation to the management of Air India and their workman,

which was received by the Central Government on

2192006,
[No. L.-11012/18/2005-IRC(C-1)}
AJAY KUMAR GAUR, Desk Officer
ANNEXURE
IN THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
ERANAKULAM

PRESENT : Shri P.L. Robert, BA,, L.LB
Presiding Officer

(Wednesday the 06 day of September, 2006
L. D. No. 13/2005.

P. Ramesh Sfo Palappan

Piranivilai House

Pacode Post, Vilarancode Taluk

Kanyakumari District

Tamil Nadu.

Adv. Shri Sanu S. Panicker
The Assistani General Manager
(Personal),
Air India

Unity Complex, Pallavarm,
Chennai-43.

Adv. Shri Joseph Kodianthara.

Workman/Union

Management
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AWARD

This is a reference made by Central Government
under Section 10(1) (d) of Industrial Disputes Act, 1947
for adjudieation. The reference is :—

“Whether the action of the management of Air
India in stopping Shri P. Ramesh, casual loader
from work is justified? If not, to what relief is the
workman entitled?”.

2. The facts in brief are as follows:—

According to the -petitioner he was working as
casual labourer in Air India, Trivandrum as Handyman
from 8-5-2002 to 3-5-2004. Thereafter he was not allowed
to enter the working place and gate pass was not issued
to him. No valid reasons were disclosed to him for not
“allowing him to work. He was nol given any order of
termination. Thereafter the management appointed fresh
casual labourers. The workman made a representation on
12-6-2004 for taking him back for work. There was no
response. Thereafter the management told the workman
that some other person was selected in the place of the
claimant. About 20 persons were appointed as casual
labourers after termination the service of the claimant. A
tequest by the claimant for experience certificate was
rejected by the management. The conduct of the
management amounts to unfair labour practice. Persons
like the claimant were directed to be regularized by an
order of Industrial Tribunal, Madras. Due to the
employment in Air India the registration of the claimant
in the employment exchange was cancelled by the
employment exchange. Therefore the claimant was not
able to seek further employment in any other
department. For the wrongful act of the management
the claimant is entitled for compensation. The claimant
is entitled to be reinstated and to get compensation
for mental agony, loss of employment and wrongful
act of the management.

3. The management filed writien statement
contending that the claimant was a casual worker in
respondent’s establishment. He has no right to raise an
industrial dispute. The reference is not maintainable. Fresh
recruilments are banned by the Ministry. The need for
engagement of casual workers is fluctuating and not
uniform.” The claimant was engaged as casual labourer
from August, 2002 to May 2003 intermintently for
107 days only. There was no requirements thereafter. It
is not correct to say that the claimant worked till
3-5-2004. Being a casual labourer no right for appointment
accrues to him. The appointment in Air India is made
atter advertisement. There is no practice of issuing
eraiivice certificate to casual workers. After May, 2003
the claimant had never approached the respondents
sccking continuance in service. He has no legal right for
cmployment and cannot question engagement of other
casual workers. He is also not entitled for regularization.

Since there was no requirement of engaging the claimant
after May, 2003 he cannot claim wages thereafter. The
claimant is not entitled to any relief.

4. In the light of tha above pleadings, the following
points arise for consideration:

(1) Is the reference maintainable?
(2) Is the termination of service legal?
(3) To what relief the workman is entitled?

The evidence consists of the oral testimony of
WWI1 & WW2 and documentary evidence of Exts. W1
to W7(a) on the side of petitioner and MW 1 on the side
of management.

5. Point No. (1) :

The workman was engagegd as casual labourer in
Air India at Trivandrum admittedly. His services were
stopped by the management abruptly without notice.
The workman raised an industrial dispute and that was
referred to this court by the Central Government u/s
10(1)(dy of 1.D. Act. The management is now questioning
the maintainability of the reference. According to them
no industrial dispute can be raised by a casual labourer.
Section 2(s) of 1.D. Act defines workman which is a very
wide definition and takes in also casual worker. Section
2A says that when an employer discharges, dismisses,
retrenches or otherwise terminates the service of an
individual workman, any dispute arising out of such
discharge, dismissal etc. shall be deemend to be an
industrial dispute not withstanding that, ho other workman
or any union of workmen is a party to the dispute. Thus
after the enactment of Section 2A it is not necessary
that a dispute relating to the dismissal, discharge,
retrenchment etc. of a workman must be sponsored by a
trade union or a substantial number of workmen
(1961-I-L.L.J. 834 (SC) Ram Razak Vishwakarma v.
Industrial Tribunal). Besides it is held in workmen v.
Hindustan Lever Lid. (1984) 4 SCC 392 at paragraph 1 &
4 as follows:— :

“1, 1t is most unfortunate that all those unhealthy
and injudicious practices resorted to for unduly
delaying the culmination of civil proceedings have
stealthily crept in, for reasans not unknown, in the
adjudication of industrial disputes for the resolution
of which an informal forum and simple procedure
were devised with the avowed object of keeping
them free from the dilatory practices of civil courts.
Times without number this Court, to quote only
two D.P. Maheswari v. Delhi Administration and
S.K. Verma v. Mahesh Chandra disapproved the
practice of raising frivolous preliminary objections
at the instance of the employer to delay and defeat
by exhausting the workman the outcome of the
dispute yet we have to deal with the same situation
in this appeal by special leave.
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4. Section 10 (1) confers power on the appropriate
government to refer an existing or apprehended
industrial dispute, amongst others, to the Industrial
Tribunal for adjudication. The dispute therefore,
which can be referred for adjudication, of necessity,
has to be an industrial dispute which would clothe
the appropriate Government with power to make
the reference, and the Industrial Tribunal to
adjudicate jit.”

In the light of the above decision as well as in view

of the definition of workmans 2(s) and the provision

u/s-2A of the Act the contention of the
management, challenging the maintainability of the
reference, is not tenable and the point is answered
against the management.

6. Points No. (2) & (3) :

The workman was a casual labourer posted as
Handyman on 8-5-2002 at Trivandrum Airport. According
to the workman he continued to work as casual labourer
till 3-5-2004 for a total number of 275 days. The
management disagrees and denies the duration of the
period. According to them though he started working
from 8-2-2002 his services were dispensed with by May,
2003 and total number of days he had worked is only 107.
Other than reiterating the contention of the workman
when he-was in the box no documentary evidence is

produced to prove that he did work till 3-5-2004. The

only piece of evidence that is available on record regarding
his length of service is Ext. W3 dated 3-4-2003. It is a
Photostat copy of cheque issued by the management
towards remuneration for certain period prior to 3-4-2003.

No other cheques are produced by the workman. If he
had worked after 3-4-2003 and had received remuneration
there must be record to show that. Besides it is stated

in the claim statement that he is entitled to get arrears of
salary from 1-5-2003 to 3-5-2004. Other than the contention
in the claim statement it appears that no demand was
made to the management to pay the wages for the period
from 1-5-2003 to 3-5-2004. It is arrears for a year. Yet hie
did not make a demand. Ext. W1 is a letter dated
12-6-2004 sent to the management by the workman
requesting for continuance in service and issuance of
entry pass and also requesting for an experience certificate.
Yet he did not claim arvears of wages that he claims now.

It is for the first time that a demand for arrears of wages

is made in the claim statement. He had also submitted an
application for appointment (Ext. W2 dt. 6-12-2004}. No
entry pass for the period after May, 2003 til] 3-5-2004 is
- produced or at least the latest entry pass, is produced to
show that he was working till 3-5-2004. The management
has emphatically denied the claim of the workman that he
was working so long, as claimed by him. WW2 was
examined to prove that after stopping the service of the
workman, in his place WW2 was appointed. But then
WW2 was in box he said that he was taken by Air India
on 29-8-2003 and he worked there tili 31-3-2004. He has

produced entry pass Ext. W5, copy of application Ext.
‘W6 and copies of two cheques showing receipt of
rerguneration from Air India, Exts. W7 & W7(a). In the
cross-examination he said that during the period WW2

" 77 Thus the very witness who has to support the
claimant has given evidence which is against him. If the
claimant has worked till 3-5-2004, even before his
termination WW2 was terminated on 31-3-2004. Hence
the claimant cannot say that WW?2 was employed in his
vacancy. Besides, as I have already mentioned there is
absolutely no record to show that the claimant had been
working till 3-5-2004. The date admitted by the
management is May, 2003. If that be so, the number of
days the claimant had worked was only
107 days 4s contended by the management and not 275
days as contended by the claimant. According to the
management the work was intermittent and not
continuous. Though the claimant when he was in the box

~ denied that his work was not continuous, it is evident

from the very claim statement that though he was working
from 8-2-2002 to 3-5-2004 the total number of days he
claims to have worked is only 275 (during a period of two
years). It means that the work was not continuous, but
only intermittent. Since the claimant has failed to produce
sufficient materials to prove how long he had been
working, it is not possible to accept his contention that
he was working for 275 days. In the circumstances the
case of management has to be accepted. Hence I find
that the claimant has worked only for 107 days. _
7. Section 2(s) of 1.D.. Act defines workman. It is a
very wide definition and takes in also casual worker.
Section 2(oo) defines retrenchment as follows::
“3(00). “retrenchment” means the termination by
the employer of the service of a workman for any
reason whatsoever, otherwise than as a punishment .
inflicted by way of-disciplinary action but does not
include — : '
(a) voluntdry retirement of the workman; or
(b) retirement of the workman on reaching the
age of superannuation if the contract of
employment between the employer and the
workman concerned contains a stipulation in
that behalf; or
(bb) termination of the service of the workman as
a result of the non-renewal of the contract of
. employment between the employer and the
workman concerned on its expiry or of such
contract being terminated under a stipulation
in ‘that ‘behalf contained therein; or
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(¢) termination of the service of a workman on
the ground of continued ill-health;’

Section 25F refers to conditions precedent to
retrenchment of a workman. 1t refers to three conditions
10 be applied before retrenchment namely, that he should
be given one month’s notice in writing or in lieu of
notice, wages for the period of notice, that he should be
paid retrenchment compensation equivalent to 15 day’s
average pay for every completed year of continuous
service and that notice has to be given to appropriate
govemment.

Section 25B defines continuous service. The
relevant portion of the Section reads as follows:

“25B. Definition of contininous service. For the
purposes of this Chapter,

(1) a workman shall be said to be in continuous
service for a period if he is, for that period,
in uninterrupted service, including service
which may be interrupted on account of
sickness or authorized leave or an accident
or a strike which is not illegal, or a lock-out
or a cessation of work which is not due to
any fault on the part of the workman;

(2) where a workman is not in continuous service
within the meaning of clause (1) for a period
of one year or six months, he shall be deemed
to be in continuous service under an
employer— )

{a) fora period of one year, if the workman,
during a period of twelve calendar
months preceding the date with
reference to which calculation is to be
made, has actually worked under the
employer for not less than—

0

(i) Two hundred and forty days, in any
other case.”

None of the other clauses of Section 25B is
applicable in the instant case. Though the claimant is a
workman defined U/s 2(s) of the Act unless he has put
in service of 240 days during the period of 12 calendar
months preceding his termination he will not be covered
by Section 25F of the Act in order to claim notice or
wages in lieu of notice or retrenchment compensation. So
far as the present case is concerned, the claimant has
workmed only 107 davs during the whole peiod of his
service from 8-5-2002 to May, 2003. Hence he has no
right under the provisions of 1.D. Act for compensation
of any kind.

7. The question of absorption or regularization does
not arise at all as he was merely a casual employee and
in view of the recent ded'sion of Hon’ble Supreme Court
in ‘Secretary State of Kamataka v. Umadevi (2006) 45CC
1I’. In paragraphs 28, 29, 43 & 47 it is observed that no

ad hoc and contract labour or casual employee or
temporary employee shall be entitled for reinstatement ot
regularization even if they were working for more than
one year. It is held that if the appointment is contractual
appointment it comes to an end at the end of the contract.
If it is an engagement or appointment on daily wage or
casual basis the same would come to an end when it is
discontinued. Similarly a temporary employee could not
claim to be made permanent on the expiry of his term of
appointment. It is clarified that merely because a temporary
employee or a casual wage worker is continued for a time
beyond the term of appointment, he would not be entitled
to be absorbed in regular service or made permanent
merely on the strength of such continuance if the originat
appointment was not made by following a due process
of selection as envisaged by the relevant rules. It is not
open to the court to prevent regular recruitment at the
instance of temporary employees whose period of
employement has come to an end or of ad hoc employees
who by the very nature of their appointment do not
acquire any right (para 43). '

8. The learned counsel for the claimant relied on
the decision in State of Haryana. v. Piara Singh (1992)
4 SCC 118 to canvass for a position that a casual employee
shall not be substituted by another casual employee, but
only by a regular employee. But in this case the main
issue that was discyssed, was regularization. No. doubt,
in paragraph 46 of the judgement it is observed that ad
hoc or temporary employee should not be replaced by
another ad hoc or temproray employee and that he should
be replaced only by a regularly selected employee. This
was to avoid arbitrary action on the part of appeinting
authority. This observation was made while mentioning
that an ad hoc employee or temporary employee may, like
any other applicant, compete in the test for regular
recruitment. So far as the claimant is concerned, he was
in the service of Air India till May 2003. WW2 who is
said to be a substitute for the claimant had joined the
service of Ajr India on 29-8-2003 and he worked there till
31-3-2004. It is after 3 months of the termination of the
service of claimnat that WW2 was taken. No doubt he
deposed that he was taken in service in place of the
claimant. Other than his statement there is no other
supporting evidence. The management has denied that
WW2 was a substitute for the claimant. It is after
3 months that WW2 was taken and posted in the loading
Section. There were other casual workers like the claimant
and WW2 in the same section of the department. It is
contended in the claim statement that about 240 casual
workers were engaged by the management after the
appointment of claimant and 20 casual workers in the
loading section were taken after the termination of the
claimant. There is no material to prove the same. The
appointment of WW2 was 3 months after the termination
of service of the claimant and appointment was on casual
basis. There is no record to prove that WW2 was a
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substitute for the claimant. The claimant cannot blow hot
and cold at the same time, saying that he had worked till
3-5-2004 and that WW2 was taken as a substitute for
him. This case of the claimant is inconsistent and cannot
go together. There were a pumber of casual workers in
the same section where claimant was working. Some were
terminated and some were taken afresh. Without sufficient
records it is not possible to say that WW2, engaged
after a gap of 3 months from the date of termination of
the service of claimant, is a subsititute for claimant. In
the light of the above circumstances and reasons I find
that the claimant has not acquired any right whatsoever
either for reinstatement as casual labourer or for
regulariztion or for retrenchment compensation. He has
not even bothered to claim wage arrears said to have
been not paid by Air India for a period of one year. There
is not illegality in teminating the service of the claimant.
Being a casual worker, his service came to an end the
moment he was no more engaged by the managment. he

has no right whatsoeve under the#rovision of 1.D. Act

and hence he is not entitled to any rehef.

8. In the result, an award is passed finding that the
action of the management in stopping the service of
casual worker, Shri P. Ramesh is legal and justified and
the workman is not entitled to any relief. No. costs. The
award will take effect one months after its publication in
the official Gazette.

Dictated to the Personal Assistant, tanscribed and
typed by her, corrected and passed by me on this the 6th
day of September, 2006.

P. L. NORBERT, Presiding Officer

APPENDIX
Witness for the Union:
WWl- P. Ramesh
WWwW2- G.N. Sisubalan
Witness for the Managment:
MW1- S. Iyyaswami.
Exhibits for the Union:

Wi- Photostat copy of letter dated 12-6-2004 sent
by workman to management.

W2-  Photostat copy of applicantion dated 6-2-2004
submitted by workman 1o management.

W3- Photostat copy of cheque dated 3-4-2003 issued
by managment to workman.

W4- . Photostat copy of advertisernent dated
23-2-2004 published in a Tamil Daily.

WS- Photostat copy of Daily Permit issued to Shri
Sisubalan,

Wé- Photostat copy of application dated 8-8-2003

submitted by Shri Sisubalan to the Bureau of
Civil Aviation Security.

W7- Photostat copy cf Cheque dated 6- 10—2003

issued to Shri Sisulalan by management.

Nil.

W(a)- Photostat copy of cheque dated 5-3-2004 issued

. to Shri Sisubalan by management

Exhibits for the Management:
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S.0. 4119.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (i4 of 1947), the Central
Government hereby publishes the award (Ref. No. 77/
2001 of the Central Govemment Industrial Tribunal/Labour
Court, Dhanbad-1 now as shown in the Annexure in
Industrial Dispute between the employers in -
relation to the management of BCCL and their workmen,
which was recelved by the Central Government on
21-9-2006.

' 1N0.L.-200|2/599/2000—IR(C~I]
AJAY KUMAR GAUR, Desk Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
(NO.1) DHANBAD

In the matter of a reference under section
10{DY(d)&(2A) of Industrial Disputes Act, 1947 -

Reference No. 77 of 2001

PARTIES: Employers in relation to the management of
Sijua area of M/s. BCCL

And their Workmen
PRESENT : SHRI SARJU PRASAD, Presiding officer.
APPEARANCES:

For the Employers Shri D. K. Verma, Adv.
For the workman Shri8.C. Gour Adv.
State : Tharkhand Industry : Coal

| Dated, 31-8-2006
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AWARD

By order No. L. 20012/599/2000-(C-I), dated, 16-3-
2001 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of
Section (1) and Sub-section (2A) of sub-section 10 of
Industrial Disputes Act, 1947 referred the following
dispute for adjudication of this Tribunal.

*“Whether the action of the management of BCCL,

Sijua Area in dismissing Sh. Jagdish Saw from,

service w.e.f. 10-11-99 is legal just and proper? If
not, to what relief is the workman entitled?”

2. This case is pending since 17-4-2003 for taking
proper step by the sponsoring union,

It appears from the record that the concerned
workman Sri Jagdish Saw was dismissed from service,
who is dead now. He was dismissed from service because
a false death certificate was filed stating that he had died
during service and his legal heir have opted for the
retiral-cum-death benefit but it was transpired that the
death certificate is false. Then, he was charge-sheeted
and dismissed from service after enquiry.

Now, it has been again submitted that he had died
in the year 2003 but none had appeared to be substituted
in his place. Sri S.C. Gour who was the Adv. for the
sponsoring union has stated that he had no instruction
from the sponsoring union. He had aiready withdrawn
his authority.

The management has examined witness in support
of fair and proper domestic enquiry which has not been
controverted by the sponsoring union.

Therefore, it appears that the concerned workman
was dismissed from service after holding fair and proper
domestic enquiry upon proved charges of misconduct of
commiting fraud upon the management. Since, concerned
workman had died, There is no industrial dispute existing
now.

In the result, I render NO DISPUTE AWARD

SARJU PRASAD, Presiding Officer.
¢ feeett, 22 faamw, 2006
W, 34120 3Teitfires foams, srfufmm, 1947 (1947
W 14) Y URT 17 R TG R, BAE TEHER ALHLFL A
F YEUTT W Gag Aol i 3T SEHGR ® Y,
aqEy ¥ faffe sielfs faa § Fia ww@R shifi
ST S e, g1 % T (ded 5em 141/99)
) WHIYE F €, S RFY G T 21-9-06 F) W<
T o |

[E. TH-20012/475/98-3T% 3R (F-1)]
1o AR g, Swk sl

New Deihi, the 22nd September, 2006

S.0. 4120.-—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Centrai
Government hereby publishes the award (Ref. No. 141/99)
of the Central Government Industrial Tribunai/Labour
Court, Dhanbad-1 now as shown in the Annexure in the

“Industrial Dispute between the employers in

relation to the management of BCCL and their workmen,

which was received by the Central Government on
21-9-2006.

[No. 1.-20012/475/98-IR(C-1]

AJAY KUMAR GAUR, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
(No.1) DHANBAD

~ In the matter of a reference under Section
10(1}(d)&(2A) of Industrial Disputes Act, 1947

Reference No. 141 of 99

PARTIES: Employers in relation to the management ol
Kusunda Area of M/s. BCCL

And
their workman

Present: Shri Sarju Prasad,

Presiding Officer.
APPEARANCES :
For the Employers Shri H. Nath, Adv.
For the workman : None

State : Tharkhand Industry : Coal

Dated, 31-8-2006
AWARD

By order No. L. 20012/475/98-1R(C-1), dated, 4-6-99
the Central Government in the Ministry of Labour has, in
exercise of powers conferred by clause (d) of Section (I)
and sub-section (2A) of Section 10 of Industrial Disputes
Act, 1947 referred the following dispute for adjudication
of this Tribunal.

““Whether the action of the management of

Kusunda Area of M/s. BCCL dismissing Sh. Harish

Chandra Prasad, Dumper Khalasi of Khas Kusunda

Colliery w.e.f. 5-8-90 is justified? If not, what relief

the workman is entitled t0?”

2. This reference was received on 15-6-99, but till
date sponsoring union/concerned workman has not filed
any wriiten statement. Notices were issued to the
sponsoring union by speed post on 24-7-2006 but inspite
of that no written statement has been filed. Therefore, it
appears that there is no dispute existing now.

Therefore, 1 render NO. DISPUTE AWARD.

SARJU PRASAD, Presiding Officer
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 New Delhi, the 22nd Séptember, 2006

S.0. 4121.—In pursuance of Section 17 of the
industrial Disputes Act, 1947 (14 of 1647), the Central
Government hereby publishes the award (Ref. No. 155/99)
of the Central Government Industrial Tribunal/Labour Court,
Dhanbad I now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of BCCL and their workman, which was
received by the Central Govem’tjn‘em on 21-9-2006.

* [No.L-20012/135/99-IR (C-I))
AJAY KUMAR GAUR, Desk Officer

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL- CUM-LABOUR COURT (No. l),
DHANBAD.
" Tn the matter of a reference under Section 10 (1) (d) &
(2A) of Industrial Disputes Act, 1947.

REFERENCE No. 155of 99

Parties: Employers in relation 1o the management of
Amlabad Colliery of M/s. BCCL.

And
Their workman
Present: Shri Sar]u Prasad, Presxdmg Ofticer.
Appearances:
For the Employer : ShriH. Nath, Adv.
For the Workman : None.
State : Jharkhand : Industry : Coal
Dated, 30-8-2006 .
AWARD

By arder No. L-20012/135/99-1R (C-1), dated 16-7-99
the Central Government in the Ministry of Labour has, in
exercise of the powers conferred by clause (d) of Section
(1) and sub-section (2A) of Section 10 of Industrial Disputes
Act, 1947 referred the following dispute for adjudication 1o
this Tribunal.

Y @ T, TR FifEan & R g
ot Fzzareht wmE W farleh 4-7-83 § U-V & a4 w1 o4
T TR TE BY e 11 | Frafia 7 fran s aon SEs
Ty 7 g fotis 4-7-83 Y de 11 W 0w, wet g, 7 fran

‘mm%lﬂﬁaﬁ?ﬁmmm%m%,am

o arfra 92"

2. This reference has been received on 3-8-99 and till
date the sponsoring union/concerned workman has not
filled any written statement/statement of claims. Notices
were issued to the sponsoring union.by speed post on
24-7-2006 but inspite of that no one appearzsd on behalf of
the sponsoring union/concerned workman. Therefore, it
appears that there is no industrial dispute existing now.

Therefore, I submita NO DISPUTE AWARD.
SARJU PRASAD, Presiding Officer

¢ feeit, 22 faam, 2006

A 4122 —ireifirs foar afafem, 1947 (1947
F 14) H U 17 F TR A, FHEA TR TgEH
Rifrm % fa $ wydy & dag FEms ot o1
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[T Tet-30012/103/97 -3 R(T-1) ]

New Dethi, the 22nd September, 2006

5.0. 4122.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

- Government hereby publishes the award (Rel. No. 109/
"1998) of the Central Government Industrial Tribunal/Labour

Court, New Delhi-II now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of Hindustan Petroliarn Co. Lid. and their
workman, which was received by the Central Government
on 21-9-2006.

[No. L-30012/103/97-IR (C-1)]
AJAY KUMAR GAUR, Desk Officer
ANNEXURE
BEFORE THE PRESIDING OFFICER CENTRAL

GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, NEW DELHI

PRESIDING OFFICER : R. N. RAL

L.D.NO.109/1998

INTHEMATTER OF:-

Shri Nandan Singh (Refuelling Operator) Deceased,
L/R Mrs. Devki Devi,

C/o. Shri Daya Chand,

* Property Dealer,

Mahipalpur,

" New Delhi-110037.
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Versus

The Management of Hindustan

Petroleum Corporation Ltd.,

Through the General Manager (Marketing),
North Zone, Jeevan Bharti Building,

11th Floor, Tower-1, Connaught Circus,
New Delhi-110001.

AWARD

The Ministry of Labour by its letter No. L-30012/103/
97-IR (Coal-I) Central Government Dated 17-04-1998 has
referred the following point for adjudication.

The point runs as hereunder:—

“‘Whether in the circumstances of case reduction in
scale from M-07 to M-05 of Shri Nandan Singh,
Refuelling Operator is justified? If not, to what releif
is the workman entitled?”

The Workmen applicant has filed claim statement in
the claim statement it has been stated that M/s, Hindustan

Petroleum Corporation Ltd,. hereinafter referred to as the

“‘Management” is one of the leading Oil Companies,

" incorporated under the companies Act. The Management
is engaged in the marketing and distribution of Petroleum
products, having their zonal office for the North Zone at
Jeevan Bharati Building, Connaught Circus, New Delhi-
110601, That the workmen is question—Shri Nandan Singh
Employee No. 994672-Refuelling Operator; Shri Jaskaran
Singh Employee No. 541 135—Heavy Vehicle Driver & Shri
A K. Pathania Employee No. 541273—T/T Helper are
employed by the Management and are working for a number
of years as regular and confirmed -employees under the
Management in the North zone presently headed by Shri
S.P. Chaudhary, General Manager, North Zone of Hindustan
Petroleum Corporation.

That the workmen are members of Petroleum workers,

union, a registered trade union recognised by the

Management.

That the workman Shri Nandan Singh was suspended
pending enquiry vide order dated 25-3-1990 by the
Management. He was issued a charge-sheet dated
9-4-1990. The charges were denied by the workman and
the Management ordered an enquiry vide G.M.O. North
Zone’s letter MNZ:MSL : PEPRS dated 19th June, 1990,
After the enquiry, the Disciplinary Authority Shri R. Dhir
revoked the suspension of the workman and imposed a
penalty of ‘demotion from the position of Refuelling
Operator—Grade M-07 to Crewman in Grade M-05, It was
further ordered that Shri Nandan Singh will not be paid any
salary and other benefits for the suspension period. The
workman appealed against the order of the Disciplinary
Authority tothe Appellate Authority—Shri D.S. Mathur—
Director Marketing (Officiating). The appellate authority
vide order dated July 11, 1995 upheled the order of the
Disciplinary Authority ina Mechanical mannerand with a
biased and prejudicial mind without considering the facts

and the law; demoting the workman from the position of
Refuelling Operator to Crewman in Grade M-05, and that
the workman will not get any salary and other benefits for
the suspension period.

Shri Jaskaran Singh & Shri A.K. Pathania were also
suspended pending enquiry vide order dated 22-2-1991.
The Management issued charge-sheets to the workmen
vide G.M.O. North Zone's order No. MSL/PERS dated
29-4-1991. The charges were denied by the workman and
the Management ordered an enquiry vide G.M.O. North
Zone’s letters No, MNA/MSL/PERS dated 12-6-1991. After
the enquiry, the Disciplinary Authority Shri R. Dhir revoked
the suspension of the workmen and imposed a penalty of
demotion from H.V. Driver (Grade M-07) to Depot General
Workman (Grade M-03) on Shri Jaskaran Singh and imposed
a penalty of demotion from T/T Helper (Grade M-03) to
General Workman (Grade M-01) on Shri A.K. Pathania. It
was further ordered that the wages and other benefits for
the suspension peiod i.e. from 22-2-1991 iill the date of
Joining—(12-8-1994) will not be payable to them.

The workmen appealed against these orders to the
appellate authority. The appellate authority Shri H.L. Zutshi
Director Marketing ordered on March 31, 1995— ‘[ hereby

modeify the order of the Disciplinary Authority one

increment without cumulative effect™ in the respective
orders to Shri Jaskaran Singh and Shri A.K. Pathania. The
workman were then directed to jein on their original
positions in Grade M-07 and Grade M-03 respectively.

The Management kept Shri Nandan Singh under
suspension from 15-3-1990 to 7-11-1994 pending enquiry
and kept Shri Jaskaran Singh and Shri A. K. Pathania under
suspension pending enquiry from 22-3-1991 to 12-8-1994
for the alleged miconduct for which they were awarded

‘punishments after domestic enquiry.

Since the Management in addition to the punishment
awarded of demotion from Grade M-07 to M-05 from the
rank of Refuelling operator to on Shri Nandan Singh
crewman; and imposing a penalty of one increment without
cumulative effect on Shri Jaskaran singh and Sh. A K.
Pathania refused to treat them on duty during the period
of suspension and refused to make payment of their
entitlements to the same wages as they would have received
if they had not been placed under suspension after
deducting the subsistence allowance paid to them for such
period, under the provision of Ind. Employment (standing
orders) Act, 1946 and rules framed thereunder, An Ind.
Dispute was raised and their dispute was seized in
Conciliation on 7-11-1997.

That the Corporation is covered under the Industrial
Employment (standing orders) Act, 1946, and the Model
standing orders were applicable to the Corporation, till the
draft standing orders proposed got certified by the
Corporation were in appeal before the appellate Authority—
the Chief Labour Commissioner (Central) and were
disposed of by him vide his orders dated 7-6-1995 and
received by the union on or about 26-6-1995 Section 7 of
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the Industrial Emiployent (S.0.) Act, 1946 provides that
in cases ‘*where an appeal against the certified standing
orders is preferred, the operation of standing orders shalt
come into opration Gt the expirry of seven days from the
date on which copies of the order of thi€ appeilate authority
are sent undet sub settioh (2) of Section 6 of the Act,”

That the Corporation szgncd Long Tetm Settlepetits
with the Union for and oit behalf of their workman in the
Marketing Division on 5-3-1991 and 20-5-1993, whétein it
was agreed by thie parties that the terms and conditions 6f
service prevailing priot tb sighifig of this settlement and
which are not varied by this settlement shail cofitinué as if
specifically providbd tor ifi this séitlemetit. The
Management is; therefore, also Boun(f by the térins and
conditions of service of the workman prevailing prict to
signing of the settlement and not varied by the said
settlement and therefofe to abide by the Model standing
orders applicablé i th Corporation at ihié fies of sighing

. of the above settlement.

That during the suspension period, thé Matiageiteit
paid subsistence allowance at the rate of 50% of the wigs,;
which they were entitled to immediately preceding the date
of 75% of such wiges fot the remaining period of
suspension to all the three workman under SE6: 10-A of
the LE.S.0.’s Act, 1946 to affirm that Model standinig ordets
were applicable to the corporation and tfiot the certified
- standing orders, which were pending in appeal beforé the
C.L.C. (C) at the time of reinstatement of the workman on
duty. Under the Draft Standing Otders of the Management
pending in appeal before chief Labour Commissiotief (€);
the workmen would have beeh entitled to 100% of the wages
 after 180 days of suspension, but the Managemerit did 1ot
make 100% payment after 180 days on the plea that till their
appeal is not disposed of by the Chief Labour

Commissioner (C), only Model Standing Otdets ate

applicable to them. But now they are not treating the
workman on duty and are refusing to make payment of the
full wages of the workman under clause 14{4)(c) of the
Model standing orders under the LE. (S 0.’s) Act, 1946
and rules framed thereunder.

without prejudice to the contention that the
punishments awarded to Shri Nandan Singh (Demotion
* from Refuelling Operator Grade M-70 o Crewinan Grade
M-05) and to Shri Jaskaran Singh and Sh. A.K. Pathania
(Stopage of one increment without cumulative effect) were
unreasonable and unjustified, workman were entitled to
have been on duty during the period of suspension and
were entitled to be same wages as they would have received
if they had not been placed under suspension after
deducting the subsistance allowance paid to them for such
period after reinstatement and after awarding them
punishment as above, after domestic enquiries under the

LE.S.0.5 Act.

That under the provisions of clause 14(4) (c) of the
Industrial Employment (Standing Orders) Act, 1946, and
rules framed thereunder, it is provided as under.—

3188GI2006—i5

"Provided also that where an order itnposing fine or
gtoppage of annual increment or reduction in rank is passed
trider this clause, the workman shall be deemed to have
been on duty during the period would have received if he
not placed under suspension, after deducting the
subsistence allowance paid to him for such period.”

As explained in para 7 above, the appeal against the
draft standing orders of the Management was disposed of
by the C.L.C. (C) vide his letter No. 1LE, 5/6/90-LS. I dated
7th June, 1995 the certified Standing Orders could only be
made applicable after seven days as the above order under
sec, 7 of the LE.8.0's Act, 1946 though the workman were
reinstatement in the year 1994 much before the above order
of CLC(C).

The above order of the Chief Labour Commissioner
(C) was also réceived by the Management, they were fully
aware that the exiting Model Standing Orders were
applicable to the Hindustan Petroleurn Corporation at least
tili 14-5-1995. The action the Management therefore not
{reating the workman on duty for the suspension period
snd withholding their wages for the said period in violation
of the Modsl standing orders applicable to them was
unreasonable and unjustified, perticularly when Shri FLL.
Zutshi—Director Marketing modified the orders of
Disiplinary Authority dated 27th July, 1994 in appea), and
iniposed a penalty of Stoppage of one increment without
cumthitlative effect on Shri Jaskaran Singh and Shri AK.
Pathania did not order for withholding the payment of
wages of wOtkman for suspension period.

The managment has filed Written Statement. In the
Wtitten Statement it has been stated that the terms of
feferenice in the present case has been made by Shri Ajay
Kuiti¢, Desk Officer, who ias no légal and valid authority
to make the terms of reference. The terms of reference and
the resultant proceedings are without jurisdiction.

That the terms of reference has been made

mechanicaily and without application of mind. Reference

is also bad in law on that accout.

It is stated that all the three claimants namely Shri
Nanidan Singh, claimant No. 1, Shri Jaskaran Singh, claimant
No. 2 and $hri A.K. Pathania, claimant No. 3 were in the
setvices of the replying management. It is relevant to state
that alt the three claimants were suspended due to pending
charges in past, details about the same are given hereinafter.

The alleged union namely Petroleum Workers Union
has no locus standi to represent employees of the replying
management. The alleged union is creation of few
individuals with ulterior motive of placing hurdles and
causing disturbance in the affairs of the management. The
Shri K. L Chhabra who in the statement of claim is alleging
himself tobe the Secretary of alleged union which is denied
Shri K. L. Chhabra is a retired employee. He incites the
other employees of the management for his ulterior motives.
He is trying to invoice the managemcnt in various frivolous

litigations.
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It is stated that the dates and suspension of the
claimants is a matter of record and the management shall
reply on the official record to show the true and correct
position. The terms of reference dated 11-2-98 has been
made by the Desk Officer is wholly without jurisdiction.
The Desk Officer has no legal and valid authority in his
favour for makiny the terms of reference, Further, the terms
of reference as made is not an industrial dispute but
industrial disputes of the three claimants. The terms of
reference has been made mechanically and without
application of mind. It is relevant to state that the
management applied for certification of approved standing
orders by the competent authority which was filed on or
about October, 1988.Vide order dated 31-1-1990 the
certifying authority approved the stanidng orders and in
the proceedings before the certifying authority, there were
various unions/associations which representing almost all
the employees to be covered by the certified standing
orders. The union was fully satisfy with all the certified
stnading orders. However, the alleged union namely
Petroleum Workers Union, which is a creation of few persons
and the paper union filed an appeal dated 19-6-1990. The
appellate authority vide its detailed order dated 7-6-1995
upheld the order of the certifying authority dated
31-1-1990. It is also relevant to state that the appellate
authority never passed any order of stay or put any
embargo on the orders of the certifying authority. Rest of
the contents of the Para are argumentative in nature. In
this regard, it may also be stated that the alleged union
namely Petroleum Workers Union has filed a writ Petiton
being No. 3638/95 before the Hon'ble Court of Delhi against
the order dated 7-6-1995 of the appellate authority, which
is pending disposal. The petitioner union has asked for the
stay of the order of the appellate authority which was not
granted. Moreover, the petitioner union never appealed
against payment of subsistence allowance as per the
HPCL's Certified Standing Orders.

That the interpretation of the claimants of the
seftlement dated 5-3-1991 and dated 20-5-1991 is
misconceived and untenable. The management would refer
to the judgments themselves to show the true and correct
position. Rest of the contents of the para are argumentative
in nature. The subsistence allowance paid to the claimant
was proper and justified. None of the claimants out of the
three claimants is entitled to more amounts than what has
been paid to them during the suspension. In this regard it
is also relevant to refer to the final punishment order as
was made by the disciplinary authority, appellate authority
in the cases of each of the claimants. The allegations made
in the paras are argumentative and shall be dealt with in
detait at the lime of oral submission,

That the allegation as made by the claimants is
argumentative. The claimants are not entitled to more
amount than what they have been paid during suspension.
It is denied that he punishment imposed on either of the
three claimants is unjust or improper. The allegations and
the claim as made are beyond the terms of reference,

assuming the reference to be valid. Itis submitted, it is well
settled that the claimants cannnot go and claim relief
beyond the reference, assuming the reference to be valid.
Clause 14 (4)(c) as reproduced in para 11 are not applicable
in the present case. The claim is wholly without jurisdiction
and also misconceived and ill-conceived in law.

That the claimants/union cannot be permitted to take
contradictory stand at different places. The provisions of
the Mode! Standing Orders and specially provisions of the
Model Standing Orders are specially of clause 14 (4) (¢) are
not applicable on either of the three claimants. The
‘management will reply on the orders of the certifying
. authority/appellate authority to show true and correct legal

LPosition, vis-a-vis Industrial Employment (Standing Orders)
Act, 1946, It is denied that there is any illegality or unfair
action or violation of any provisions of law, orders as
vaguely alleged. The provisions of Model Standing Orders
are not applicable on the claimants. The claims made herein
are wholly without jurisdiction and untenable.

The provisions of clause/section 14 (4) (c) are not
applicable in the present case. The whole claim of the
claimant is liable to be dismissed with costs.

The workman applicant has filed rejoinder. In his
rejoinder he has reiterated the averments of his claim
statement and has denied most of the paras of the Written
Statement. The management has also denied most of the
paras of the claim statement.

Evidence of both the parties has been taken.

. Heard arguments from both the sides on the point of
quantum of punishment. It was submitted from the side of
the workman that the inquiry was not fair and proper. The
fairness of the inquiry has been decided -as preliminary
issue on 10-4-2006. Inquiry was found fair and accordingly
the issue regarding fairness of the inquiry was decided.
This issue cannot be re-agitated again.

The order dated 10-4-2006 will be the part of this
award on the issue of fairness of the inquiry. It has been
alleged in the chargesheet that:—

1. That the claimant Shri Nandan Singh was posted
at IGI Airport as a Refuelling Operator wherein he committed
gross-misconduct for which he was chargesheeted vide
chargesheet-cum-suspension letter dated 9-4-1990. The
charges are reproduced as under—

. () “Flighting; riotous and disorderly behaviour at the
place of work in the establishment ;

(i) Threatening, abusing or assaulting any co-worker;

(i) Commission of any act subverswe of discipline ;
and

(iv) Unauthorised absence from duty.”

That the management appointed Inquiry Officer to
inquire the charges leveled on the claimed. After inquiry
report the management imposed the lesser punishment of
reduction in scale from M-07 to M-05.
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2. Itis submitted that the claimant was posted at the
IGI Airport i.e. very sensitive area and the claimant abusing
and assaulting co-worker and misbehaving at the work
place is very serious misconduct. In such cases dismissal
of service is appropriate as held by the Hon’ble Court of
Delhi and Hon’ble Supreme Court of India in a catena of
judgments. Even though the Disciplinary Authority only
imposed the punishment of reducion in scale from M-(7 to
M-05 i.e. very reasonable and proper pumshment, imposed
upon the claimant. ‘ e

3. That the management relies on the judgments of
Hon’ble Supreme Court in the case of Janatha Bazar (South
Kanara Central Co-operative Whole Sale Steres Limited) V.
The Secretary, Shahkari Naukarara Sangha, 2000LLR 1271 SC
*“Section 11 A-Powers of Labour Court or Industrial Tribupal
to give appropriate relief in case of dismissal or discharge of
workmen—Disciplinary action—quantum of punishment-——
Discretion of Labour Court--Labour Court giving specific
finding that charge of mis-appropriation and breach of trust
established—It, however, seiting aside dismissal order and
ordering reinstatement with 25% back wages while imposing
penalty of stoppage of 5 increments with camulative effect—
Unsustainable—Once act of misappropriation is proved, may
before a small or large amount, there is no question of showing
" uncalled fro sympathy and reinstating employee in service—
Labour Court cannot substitute penalty imposed by employer
in such cases.”

In the instant case there is reduction in scale only. .

Such reduction in scale is justified in view of major
misconduct of the deceased workman. The workman is
deceased and his L/R is contesting the case. The
punishment of reduction of scale is not harsh. It is not
shocking. It is not dis-proporationate. The misconduct
alleged is not shocking to the conscience of the Court. It
has been held in a catena of cases by the Hon’ble Supreme
"Court that the Tribunal will exercise the power conferred
under Setion 11 A-of the ID Act, 1947, in case where
punishment is dis-proportionate and harsh. In the facts
and circumstances of the case reduction in scale is neither
harsh nor dis-proportionate. No interference is required.

The reference is lreplied thus:—

In the circumstances of case reduction in scale from
M-07 to M-05 of Shri Nandan Singh, Refuelling Operator is
justified. The claimant of the deceased workman is not
" entitled to get any relief as prayed for.

Award is given accordingly.
Date: 4-9-2006. _
R. N.RAI, Presiding Officer
¢ feeeht, 22 famar, 2006 |
3T 4123 —3ieifire faag b, 1947 (1947

1 14) T U 17 % TR F, F WHK WLFL FL
fo. % weiuda & dwg el o o wHeR # 4,

sy ¥ fafbe shfi frag § 920 wwwR shaifre
ROy oW e SR YR (HEY WA 154/99)
=+ e w8, %ﬁiﬂaﬂwmaﬁzi -9- 20063:‘!9113

o

[d m—zoo12/125/99 ~SrEAr(Ht-1)
S G e, T i

New Delhi, the 22nd September, 2006

S$.0. 4123.—In pursuance of Section 17 of the
Industrial Disputes ‘Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 154/99)
of the Central Government Industrial Tribunal/L abour Court
Dhanbad-I now as shown in the Annexure in the Industrial -
Dispute between the employers in relation to the
management of BCCL and their workman, which was
received by the Central Government on 21-9-2006.

No. L-20012/125/99-IR (C-I)]
AJAY KUMAR GAUR, Desk Officer
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL- CUM-LABOUR COURT (No.1),
DHANBAD

In the matter of a reference under Section 10 (1) (d) &
(2A) of Industrial Disputes Act, 1947

REFERENCE No. 154of 99

Parties : Employers in relation to the management of
Western Jharia Area of M/s. BCCL..

AND
Their Workman
Present : Shii Sarju Prasad,
Presiding Officer.

Appearances:
For the Employers : Shri U. N. Lal, Adv.
For the Workman : None.

State : Jharkhand Industry : Coal

Dated, 30-8-2006
AWARD

By order No. L.20012/125/99/1R (C-I), dated. 16-7-99
the Central Government in the Ministry of Labour has, in
exercise of the powers conferred by clause (d) of Section
(1) and sub-section (2A) of Section 10 of Industrial Disputes
Act, 1947 referred the following dispute for adjudication to
this Tribunal.

- Mo A, vivew it 8 @ yEEs
S gw T F P VI TR B WAl 1990 ®
frafrs = fe W dur 399 9E W 90 9 K WA
@@ g A (1) v P A g 11471988 ° i
YoR 7 SeeTR 2 AR v, A iR R T g
T frm aim 927"
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2. This reference has been received on 3-8-99 and till
date the sponsoring union/concerned workman has not
filled any written statement/statement of claim. Notice were
issued to the sponsoring union by speed post on
24-7-2006 but in spite of that no one appeared on behalf of
the sponsoring union/concerned workman. Therefore, it
appears that there is no industrial dispute existing now.

Therefore, I submit a NG DISPUTE AWARD.
SARIU PRASAD, Presiding Officer

¢ feweht, 26 Taawr, 2006

LI, 4124, — i fomg sifufmm, 1947 (1947
- T 14) T HWT 17 B SO H, HHEA TR T,
e, % TeuE @ g frteE! sl o wien @
FyEy W fifife sheifrer R ¥ F5i9 9@ s
ST, FRTR ® 1 (WA WA 230/2003 ) F T
T 2, S S TER =) 26-09-2006 F VR §A )

[¥. T&-22012/207/2002-31 3(H-11)]
I FAR g, 2wk Al

New Delhi, the 26th September, 2006

S.0. 4124.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 230/
2003) of the Central Government Industrial Tribunal-cum-
Labour Court, Nagpur as shown in the Annexure in the
Industrial Dispute between the management of Western
Coalfield Limited, and their workmen, received by the
Central Government on 26-9-2006.

[No. L-22012/207/2002-IR (C-D)]
AJAY KUMAR GAUR, Desk Officer.

ANNEXURE
BEFORE SHRI A. N. YADAYV PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT, NAGPUR

Case No. 230/2003 Date 13-09-2006

" The General Manager, Western Coalfield Ltd. of i’ench
Area, PO. Parasia, Distt. Chhindwara.

Versus

The Secretary, BKKMS (BMS) Union, PO. Parasia
Distt. Chhindwara.
AWARD

The Central Government after satisfying the
existence of disputes between The Secretary, BKKMS
(BMS), Party No. 2 and The General Manager, Pench Area
of WCL, Party No. 1, referred the same for adjudication to
this Tribunal vide its letter No. L-22012/207/2002-IR(C-1I)
dt. 30-09-2003 under clause D of sub section 1 and sub-

section (2A) of Section 10 of ID Act with the following
schedule.

“Whether the demand of the Bhartiya Koyala Khadan
Mazdoor Sangh from the management of Western
Coalfield Limited, Pench Area to promote Shri Heera
Lal as Clerk Grade Tl from the date his junior Shri
Sadiq Hussain was promoted is just and fair? If so,
to what relief is ths workman entitled?”

The above dispute came for hearing before the
Tribunal on 13-09-2006. The perusal of record shows that,
no body has tumed to the Tribunal in response to the
notice issued by it as well as on the basis of receipt of the
order of the Ministry. The order must have been sent directly
to the authorized representative that too by a Registered
Post. It was expected to appear but no body either unionor
individual Heera Lal has appeared right frotp 13-05-2005
i.e. from the date sending notices to the petitiongs {ill today.
©n 11-07-2006 the counsel for the management Shri B. N.
Prasad filed aythorization and on today also he was present.
It is pending for filing of the Statement of Claim. This
indicates that the party particularly the petitioner is not
interested in prosecuting it. I do not think it proper to
continue the ¢ase even without filing of the Statement of
Claim by the petitioner gy by the union. Hence this is
dismissed for default of the petitioner,

A N. YADAV, Presiding Officer
- ¢ feett, 26 famwR, 2006

LA, 4125 —3eifis faag arfufm, 1947 (1947
W 14) ) U 17 F IR H, FAT TER T, W
T % yeuea B g P! ol 38 weie @ d,
Fgey A fifde sheifrs faaw & S wwr sk
srfuraor, Tom % YR (S HEA 229/2003 ) F vefiE
T ], S B WEN W 26-09-2006 F G A Al

[W TA-22012/203/2002-31¢ S(E-11) ]
I R g, T aAfawrd

New Delhi, the 26th September, 2006

S.0. 4125.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 229/
2003) of the Central Government Industrial Tribunal-cum-
Labour Court, Nagpur as shown in the Annexure in the
Industrial Dispute between the management of Nandan
Mines No.1 of Western Coalfield Limited, and their workmen,
received by the Central Government on 26-9-2006.

[No. 1L-22012/203/2002-1R (C-10)]
AJAY KUMAR GAUR, Desk Officer

. ANNEXURE
BEFORE SHRIA.N.YADAV PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT,NAGPUR.

Case No. 229/2003 Date 13-09-2006

The Mines Manager, Nandan Mines No. 1 of WCL,
PO. Nandan, Distt. Chhindwara.
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Versus

The President, Pench Kanhan Koyla Khadan Karamchari
Sangh, PO. Danua, Distt. Chhindwara.

AWARD

The Central Government after satisfying the
existence of disputes between The President, Pench
Kanhan Koyla Khadan Karamchari Sangh, Party No. 2 and
Mines Manager, Nandan Mines No. 1 of WCL, Party No. 1
referred the same for adjudication to this Tribunal vide its
letter No. L-22012/203/2002-IR(C-II) dt. 30-09-2003 under
clause D of sub-section 1 and sub-section (2A) of Section
10 of ID Act with the following schedule.

*Whether the action of the management of Nandan
Mines No. 1 of WCL in increasing the work load of
Shri Ram Sufal and 18 other drillers by re-organisation
in supporting the roof and side introduced w.e.f.
25-9-2000 is justified? If not, to what relief are the
workmen entitled?” ‘

The above dispute came for hearing before the
Tribunal on 13-09-2006. The perusal of record shows that,
no body has turned to the Tribunal in response to the

notice issued by it as well as on the basis of receipt of the

order of the Ministry. The order must have been sent directly
to the authorized representative that too by a Registered
Post. It was expected to appear but no body either union or
individual Ram Sufal has appeared right from 13-05-2005
i.e. from the date of sending notices to the petitioner till
today. It is pending for filing of the Statement of Claim.
This indicates that the party particularly the petitioner is
not interested in prosecuting it. I do not think it proper 1o
continue the case even without filing of the Statement of
Claim by the petitioner or by the union. Hence this is
dismissed for default of the petitioner.

~ A'N.YADAV, Presiding Officer
¢ faweht, 26 Ty, 2006

(.3, 4126 —TifEs faag sffem, 1947 (1947
FT 14) F YR 17 & AT H, BT TR T, 9.
@, & FEe @ dag el o o wEn @ o,
sy ¥ fifé shifire faam 3 R=in wn it
e, TR B v (Ha ' 228/2003 ) F THRE
wal §, N DT TEHER B 26-09-2006 HY g g a1l

(€. TA-22012/307/2002-31¢ 3R(A-11) ]

New Delhi, the 26th September, 2006

S.0. 4126.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 228/
2003) of the Centra] Government Industrial Tribunal-cum-
Labour Court, Nagpur as shown in the Annexure in the
Industrial Dispute between management of Regional

Workshop Western Coalfield Limited, and their workman,
received by the Central Government on 26-9-2006.
[No. L-22012/307/2002-IR (C-11)]
AJAY KUMAR GAUR, Desk Officer
ANNEXURE .

BEFORE SHRIA. N. YADAV PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT, NAGPUR.

Case No. 228/2003 Date 13-09-2006

The -Deputy C. M. E., Regional Workshop, Western
Coalfield Ltd., Chandametta, Distt. Chhindwara.

Versus

The Secretary, RKKMS (INTUC) Union, PO. Chandametta;
Distt. Chhindwara.

AWARD

The Central Government after satisfying the
existence of disputes between The Secretary, RKKMS
{INTUC), Party No. 2 and The Deputy C.MLE., Chandametta

" Area of WCL, Party No. 1 referred the same for adjudication

to_this Tribunal vide its letter No. L-22012/307/2002-1R
(C-ydt. 16-10-2003 under clause D of sub-section 1 and
sub-section (2A) of Section 10 of ID Act with the following
schedule. ' ,

“Whether the action of Dy. C.M.E. Regional

Workshop Chandametta, WCL Pench Area PO.

Parasia Distt. Chhindwara (MP) in not correcting the

date of birth of Shri Madan S/o Pooranlal

Automechanical Fitter as per school certifcates is

legal and justified? If not, to what relief the workman

is entitled?”

The above dispute came for hearing before the
Tribunal on 13-09-2006. The perusal of record shows that,
no body has turned to the Tribunal in response to the
notice issued by it as well as on the basis of receipt of the

order of the Ministry. The order must have been sent directly

to the authorized representative that too by a Registered
Post. It was expected to appear but no body either union or
individuval Madan Pooranlal has appeared right from
13-05-2005 i.e. from the date sending notices to the petitioner
till today. On 11-07-2006 the counsel for the management
Shri B. N. Prasad filed authorization and on today also he
was present. It is pending for filing of the Statement of
Claim. This indicates that the party particularly the
petitioner is not interested in prosecuting it. I do not think
it proper to continue the case even without filing of the
Statement of Claim by the petitioner or by the union. Hence
this is dismissed for default of the petitioncr.

A.N. YADAV, Presiding Officer
¢ faeeht, 26 foaear, 2006

WA, 4127 — e faams sfufram, 1947 (1947
N 14) H R 17 B FTE A, G IR $G, W
@, F TS ® Tag Fri) ot s wiel @
sy ¥ fiffe shaifie fam ¥ 519 s sitifie
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FiferpTor, ATR S TR (e T 142/2003 ) W TRRE
FE ], St B TER FY 26-09-2006 FH G €A 1

(€. To1-22012/70/2002-31 3M(F-11) ]
g AR s, Sw afuwd

New Delhi, the 26th September, 2006

8.0, 4127,—In Pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 142/
2003) of the Central Government Industrial Tribunal-cum-
Labour Court, Nagpur as shown in the Annexure in the
Industrial Dispute between the management of Ambara
Sub Area of WCL, Kanhan Area, and their workman,
received by the Central Government on 26-9-2006.

[No. L-22012/70/2002-IR (C-ID))
AJAY KUMAR GAUR, Desk Officer

ANNEXURE
BEFORE SHRIA. N. YADAV PRESIDING OFFICER,
CGIT-CUM-LABOUR COUKRT, NAGPUR.

Case No. 142/2003 Date 13-9-2006

The Sub Area Manager, Ambara Sub Area of WCL Kanhan

Area, Po, Palachaurai, Distt. Chhindwara.
Versus

The Secretary, Rashtriya Koyla Khadan Mazdoor Sangh
{INTUCQC), Po. Chandametta, Distt. Chhindwara.

AWARD

The Central Government after satisfying the
existence of disputes between the Secretary, Rashtriya
Koyla Khadan Mazdoor Sangh (INTUC), Party No. 2 and
the Sub Area Manager, Ambara Sub Area of WCL, Party
No. 1 referred the same for adjudication to this Tribunal
vide ifs letter No. L-22012/70/2002-IR(C-IT) dt. 13-5-2002
under clause D of sub section 1 and sub section (2A) of
Section 10 of ID Act with the following schedule.

“Whether the action of the managernent of Ambara,
Sub Area of WCL, Kandan Area, PO. Ambara, Distt.
Chhindwara(MP) in not giving wage protection to
Shri Baliram S/o Shri Govinda from 1-6-99is justified?
If not, to what relief is the workman entitled?”

The above dispute came for hearing before the
Tribunal on 13-9-2006. The perusal of record shows that,
no body has turned to the Tribunal in response to the
nofice issued by it as well as on the basis of receipt of the
order of the Ministry. The order must have been sent directly
to the concerned workman that too by a Registered Post. It
was expected 1o appear but no body either advocate or
individual Baliram has apeared right from 13-05-2005 i.e.
from the date of sending notices to the petitioner till today.
It is pending for filing of the Statement of Claim. This
indicates that the party particularly the petitioner is not
interested in prosecuting it. I do not think it proper to

continue the case even without filing of the Statement of
Claim by the petitioner or by the union. Hence this is
dismissed for default of the petitioner.

A N. YADAV, Presiding Officer
¢ feeedt, 26 T, 2006

3, 41283l faawR arfufram, 1947 (1947
HT 14) F YR 17 F FTW F, F9 WER Ty, W
el % yEud 3 Tag Faswl ot o7 e % o,
say o fafie oirifire faars & S350 awen siifies
sifyertor, TR ISR (W S 103/2003) ®t yEIE

“HT R, S BT TER B 26-09-2006 Y W I 1)

(€. Te1-22012/196/2001 ~31% ST(T-11) ]
g FER g, S Afaer

New Delhi, the 26th September, 2006

$.0. 4128.—In Pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 103/
2003) of the Central Govemment Industrial Tribunal-cum-
Labour Court, Nagpur as shown in the Annexure in the
Industrial Dispute between to the management of Wani
Area of Ghugus of Western Coalfields Ltd and their
workman, received by the Central Government on
26-9-2006.

[No. L-22012/196/2001-IR (C-IT)]
AJAY KUMAR GAUR, Desk Officer

ANNEXURE
BEFORE SHRIA.N.YADAV PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT, NAGPUR.

Case No. 103/2003 Date : 13-09-2006
The Additional General Ma.nager, (OP), Wani Area, of

" Ghugus of WCL, Post. Ghugus, Distt. Chandrapur.

Versus

Shri Ramesh Raghoba Gaikwad, C/o Maya Mukund
Dhongle, Advocate, Post, Palasgaon, Teh. Ballarpur, Distt.
Chandrapur

AWARD

The Central Government after satisfying the
existence of disputes between Shri Ramesh Raghoba
Gaikwad, Party No. 2 and The Additional General Manager,
Wani Area of Ghugus of WCL, Party No. 1 referred the
same for adjudication to this Tribunal vide its letter
No. 1-22012/196/2001-IR(C-II) dt. 11-02-2003 under clause
D of sub section 1 and sub section (2A) of Section 10 of ID
Act with the following schedule,

“Whether the action of the management in relation
to the office of Addl. General Manager (OP), Wani
Area Ghugus of Western Coalfields Ltd., in
terminating the services of Shri Ramesh Raghoba
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Gaikwad, Casual worker vide order No. WCL/WA/

 GM(OP)/Ghugus/PER/1113 dated 08-10-95 is legal

- and justified ? If not, 10 what relief the workman is
entitled to 7

The above dispute came for hearing before the
Tribunal on 13-09-2006. The perusal of record shows that,
no body has turned to the Tribunal in response to the
notice issued by it as well as on the basis of receipt of the
order of the Ministry. The order must have been sent directly
10 the authorized representative that too by a Registered
Post. It was expected to appear but no body either union
or individual Ramesh R. Gaikwad has appeared right from
13-05-2005 i.e. from the date sending notices to the petitioner
till today. Onr 11-05-2006 the counsel for the management
Shri B. N. Prasad filed authorization and on today also he

was present. It is pending for filing of the Statement of .

Claim. This indicates that the party particularly the
petitioner is not interested in prosecuting it. 1 do not think
it proper to continue the case even without filing of the
Statement of Claim by the petitioner or by the unton. Hence
this is dismissed for default of the petitioner.

A.N.YADAV, Presiding Officer

¢ fewett, 26 famwar, 2006

LI 4129, —ieifi faam sfufram, 1947 (1947
1 14) WY URT 17 F IR0 H, 9 TWER WA gy,
). 3 WA % dag Fra ol 3 wen @ b,
syae # Fifde sirifies faae o S=im T sieife
Ffurron . 2, 7€ Reelt & vare (v 9@ 165/2004) =Y
TR Tl €, W BT TEFR F 26-09-2006 F A
A1 4

o HER W, T afusrd
New Delhi, the 26th September, 2006

5.0. 4129.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. 165/2004) of
the Central Government Industrial Tribunal-cum-Labour Court

"No. 2, New Delhi as shown in the Annexure in the Industrial

Dispute between the management of Central Public Works

Department, and their workman, received by the Central
Government on 26-09-2006,

[No. L-42012/220/2003-IR (C-ID)]
AJTAY KUMAR GAUR, Desk Officer

ANNEXURE

BEFORE THE PRESIDING OFFICER CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, NEW DELHI

PRESIDING OFFICER: R.N.RAL
LD. NO. 165/2004

(€. TA-42012/220/2003 <318, SR(H-11) ]

IN THE MATTER OF: .
All India CPWD (MRN) Karamchari Sangathan,
4823, Balbir Nagar Extégion, Gali No. 13,
Shahadara Delhi,

Delhi-110032

Versiis

The Executive Engineer, ACD-2,
CPWD, 7

Vidyut Bhawan, Shankar Market,
New Delhi

AWARD

- The Ministry of Labour by its letter No.L-42012/220/
2003-IR {C-1I) Central Government Dated 3-11-2004 has
referred the following point for adjudication.

The point runs as hereunder:—

‘“Whether the demand of All India CPWD (MRM)
Karamchari Sangathan for reinstatement and
regularization of Shri Tejbhan Singh, Khalasi is legal
and justified ? If yes, to what relief the workmen is
entitled and from which date.”

It transpires from perusal of the order sheet that
reference was received in November, 2004. Notice has been
served on the claimant/workman but no claim has been
filed.

No dispute award is given.
Date : 22-09-2006
R. N. RAI, Presiding Officer
7 faeell, 26 faait, 2006 '

| LI, 4130 — iR faar SfufRm, 1947 (1947
F 14) ® U 17 F AT H, 5T FER AT,
. & WA $ Hag i ok o7 wder & dty,
srEy § Fiffe sieifre faors & $=a wR s
HAfyeeor 4, 2, 78 faeelt % vae (R e 98/2004) F
TR FE 8, S Hia TER B 26-09-2006 FH A
T -

(€. Te-42012/57/2003 -3, 3 (H-11) ]

New Delhi, the 26th September, 2006
5.0. 4130.—In pursuance of Section 17 of the

 Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the award (Ref. No. 98/2004)
of the Central Government Industrial Tribunal-cum-Labour
Court No. 2, New Delhi- as shown in the Annexure in the
Industrial Dispute between the management of Central
Public Works Department, and their workmen, received by
the Central Government on 26-09-2006.

[No. L-42012/57/2003-IR(C-11)]
AJAY KUMAR GAUR, Desk Officer
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ANNEXURE _

BEFORE THE PRESIDING OFFICER CENTRAL

GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT NEW DELHI

Presiding Officer : RIN. RAL
LD. No. 98/2004

In the Matter of :—
The Deputy General Secretary,
All India CPWD Employees Union,
Lodhi Colpny, Enquiry Office,
CPWD, New Delhi-110 003.

Versus

The Director General of Works, CFWD,
Nirman Bhawan, New Delhi,
New Delhi-110011.

AWARD
The Ministry of Labour by its letter No. L-42012/57/

2003-IR (C-II) Central Governrnent dated 27-5-2004 has

referred the following point for adjudication.
The point runs as hereunder :—-

““Whether the workman Shri Hari Paswan is entitled
for re-instatement/absorption and regularization
consequent upon abolition of contract labour
system ? {f yes, to what relief the workman concerned
is entitled to and from which date?”

[t transpires from perusal of the order sheet that notice
was sent for filing claim statement on 24-8-2004. The
workman has appeared but still no claim has been filed.

No dispute award is given.

Date : 22-9-2006
R. N. RAI, Presiding Officer

= st 26 famma, 2006

AT 4131, — 3T foams aifufrm, 1947 (1947
F14) F 9N 17 F WO A, F31 WER R Twy,
R & yEuas @ Hag P K 38 SR @ 99,
ey W ffde oiefies faam § S0 gwer elifrs
sAfyaRtor 4.2, 72 faoeht & vor (Hesd 9'm 10072004 ) W
TR B 8, PG TER Y 26-9-2006 F W
g3 o

(€. T-42012/108/2003-FER(H-11) ]
I FAR g, Ew afrwrd

New Delhi, the 26th September, 2006

5.0. 4131,—1In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 100/
2004) of the Central Government Industrial Tribunal-cum-
Labour Court No. 2, New Delhi as shown inthe Annexure,
in the Industrial Dispute between the management of Central
~ Public Works Department and their workmen, which was
received by the Central Government on 26-9-2006.

[No. 1-42012/108/2003-IR (C-II)]
AJAY KUMAR GAUR, Desk Officer

ANNEXURE
BEFORE THE PRESIDING OFFICER : CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL~CUM-
LABOUR COURT, NEW DEILHI

Presiding officer : RN. RAL
L.D. No. 100/2604

In the Matter of :—

The Deputy General Secretaty,

All India CPWD Employees Union,
Lodhi Colony, Enquiry Office,
CPWD, New Delhi-110003.

Versus

The Director General of Works, CPWD,
Nirman Bhawan, New Delhi,
New Delhi-110011.

AWARD

The Ministry of Labour by its letter No. L-42012/108/
2003-IR (C-II} Central Government dated 27-5-2004 has
réferred the following point for adjudication.

The point runs as hereunder :—

**Whether the workman Shri Sunil is entitled for
absorption and regularization consequent upon
abolition of contract labour system ? If yes, to what
relief the workmen concerned is entitled to and from
which date?”

It transpires from perusal of the order sheet that
notice was sent for filing claim statement on 24-8-2004.
but no claim stalement has been filed by the workman
applicant.

-No dispute award is given.
Date : 22-9-2006,
R. N. RAI, Presiding Officer

¢ fewett, 26 foaer, 2006

.3 4132, — it ferag sifufam, 1947 (1947
M 14) H YR 17 . STIEA0 H, ST WHR FRYe fafam
o A= TEuET & Hag Fraere! ot 39 wHER %
=g, arqay § fiffe srife frar 4 S5 W sl
ety o™ <A, AR S Y92 (WY 9o 191/98)
! YRR FT B, S HEG TR H 26-9-2006 H WD
g3 om

(¥ Te-42012/136/98- AR (ZY) ]
= foe, e st

New Delhi, the 26th September, 2006

8.0. 4132.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947}, the Central
Government hereby publishes a carrigendum to the award
(Ref. No. 191/98) of the Central Government Industrial
Tribunal-cum-Labour Court, Kanpur as shown in the
Annexure, in the Industrial Dispute between the employers
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in relation to the management of Carpet Weaving Training
Centre their workman, which was recéived by the Central
Government on 26-9-2006.

[No. L+42012/136/98-IR (DU)]
SURENDRA SINGH, Desk Officer

: ANNEXURE
‘BEFORE SHRI SURESH CHANDRA PRESIDING

OFFICER CENTRAL GOYERNMENT INDUSTRIAL

TRIBUNAL-CUM- LABOUR COURT, SARVODAYA
NAGAR, KANPUR,UP,
Industrial Dispute No. 191 of 98
Between:
Sh. Charan Singh,
S/o Sri Govind Ram,
Vill-Sernri
P.O. Chhatta Distt. Mathura
AND '

The Development Commissioner (Handicraft)
Govt. of India Ministry of Textile Carpet Weaving & -
Training-cum-Service Centre-23, Indira Nagar,
Barcilly.

AWARD

" 1. Central Government, Ministry of Labour, New
Delhi, vide notification No. 1L-42012/136/98/IR (DU) dated
30-11-98 has referred the following dispute for adjudication
to this Tribunal : '

“Whether the action of the management of Carpet
Weaving Training Centte in terminating the services
of Sh. Charan Singh is legal and justified, If not, to
what relief the workman is entitled 7

2. It 1s unnecessary to give full details of the case as
from the schedule of reference order it is quite obvious
that there is no mention of date of termination of the services
of the workman by the management concern, The Tribunal
in the event having found that the action of the management
in terminating the service is neither legal nor justified the
normal question which arises for consideration is as to
from.what date the concern workman be held entitled for
his reinstatement. As there is no mention of date of
termination in respect of the workman in the schedule of
reference order, the workman cannot be held entitled for
any relief. Consequently it is held that the schedule of
reference order is of vague nature cannot be answered by
this Tribunal. Reference is answered accordingly against
the workman.

SURESH CHANDRA, Presiding Officer
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New Delhi, the 26th September, 2006 -

S.0. 4133.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes a corrigendum to award (Ref.
No. 37/2005)of the Central Government Industrial Tribunal-
cum-Labour Court, Kanpur as shown in the Annexure, in
the Industrial Dispute between the employers in relation to
the management of Department 'of Telecom and their
workman, which was received by the Central Government
on 26-9-2006.

[No. L-40012/62/2005-1R (DU)}
SURENDRA SINGH, Desk Officer
BEFORE SHRI SURESH CHANDRA PRESIDING
OFFICER CENTRAL GOVERNMENT INDUSTRIAL -
TRIBUNAL-CUM-LABOUR COURT, SARVODAYA
_ NAGAR, KANPUR
Industrial Dispute No. 37 of 2005
In the matter of dispute between :—
Sri. Lalta Prasad Gaur,
S/o Sri Mewa Ram Gaur,
Vill-Vedi Post Puwarikatan,
Varanasi.
AND
The General Manager,
Bharat Sanchar Nigam Ltd.,
Telibagh, Varanasi U.P.
© AWARD

1. Central Government, Ministry of Labour, New
DelHhi, vide notification No. L-40012/62/2005/IR(DU) dated
28-10-2005 has referred the following dispute for
adjudication to this Tribunal :

“Whether the action of the management of Bharat
Sanchar Nigam Ltd.,Varanasi in terminating the
services of Sri Lalta Ram Gaur, Mali w.e.f. 13-12-2004
is legal and justified? If not, to what relief the
workman is entitled?”

2. Itisto be pointed out that in the instant case after

- receipt of the notice which was sent to the workman through

registered post by the Tribunal workman put his appearance
in person before the tribunal and vide application dated
21-12-2005 requested the Tribunal that some time may be

* allowed to him which was accepted by the Tribunal.

Thereafter neither the workman appeared nor filed his
statement of claim despite availing of sufficient time. It
therefore appears that the workman is not interested in
prosecuting his case before the Tribunal as a result of
‘which the reference is bound to be answered against the
workman holding that the workman is not entitled for any
relief for want of pleadings and evidence. Rcferencc is
answered accordingly.

SURESH CHANDRA, Presiding Officer
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New Delhi, the 26th September, 2006

S.0. 4134.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 81/99)
of the Central Government Industrial Tribunal cum Labour
Court, Kanpur as shown in the Annexure in the Industrial
Dispute between.the employers in relation to the
management of NTPC and their workman, which was
received by the Central Government on 26-9-2006.

[No. L-42012/232/98-IR (DU)]
SURENDRA SINGH, Desk Officer
ANNEXURE

BEFORE SHRI SURESH CHANDRA PRESIDING
OFFICER CENTRALGOVERNMENT INDUSTRIAL
TRIBUNAL-CUM- LABOUR COURT, SARVODAYA

" NAGAR, KANPUR, U.P.

Industrial Dispute No. 81of 1999
In the matter of dispute between :

Shri Harender Singh C/o S1i P K Saxena
513 Swarup Rani Nehru Hospital Campus
Allahabed.

AND

The General Mauager,
National Thermal Power Corporation Lid.,
Shakti Nagar, Dtstrict Sonebhadra U.P.

AWARD

1. Central Government, Ministry of Labour, New
Delhi, vide notification No.L-42012/232/98/IR.(DU) dated
19-4-99 hasreferred the following dispute for adjudication
to this Tribunal :—

“Whether the action of the management of NTPC in
terminatiug tbe service of Sri Harender Singh is legal
and justified ? If not, to what relief the workman is
entitled ?”

_ 2. When the instant case was taken up for dictating
final award, on perusal of record and reference order it was

noticed by the tribunal tnat the date of termination of the
services of the workman has not been mentioned. The
tribunal is oblivious of the fact that in the absence.of date
of termination of service in the scbedule of reference order,
if tribunal opines that the action of the management in
terminating the services of the neither legal nor Justified,
then a normal question which will arise tor determination
as to from which date workman be ordered to be reinstated
in the service of the opposite party. Therefore, the schedule
of reference order appears to be vague, and not specific
aud on the basis of vague reference order the workman
cannot be held eutitled for any relief for want of date ot
termination in the schedule of reference order.

3. On merit the case of the workman is that he was
appointed by the opposite party vide appointment letter
dated 17-3-90 at Shakti Bagar, District Mirzapur now
Sonebhadra. The applicant is a sportsman. It has been
alleged by the applicant that in all big organisations like
the opposite party there is a policy of appointing sportsman
in their various posts and instructs them to play sports.
This policy has been adopted by the Government of India
to encourage sports in the country. In accordance with the

_above policy tbe opposite party appointed various persons

including the applicant workman and the applicant was
assigned the work of Junior Assistant in administrative
department. The applicant continued practicing volleyball
while inservice of the opposite party and also took part as
a player of volley bail team on behalf of the opposite party

.in different tournament. It has also been alleged by the

workman that only regular and permanent employee of the
opposite party can participate in the sports team on behalf

“of the management and the opposite party issued

certificates to the applicant workman in this behalf. The
name of the applicant was also entered in the attendance
register of the establishment as such the applicant is 2
workman under Section 2 (s) of the 1. D. Act, 1947, He was
also issued an identy card by the opposite party. The
workman has also alleged that opposite party used to
extend the term of appointment and in this way the applicant
continued to work upto 9-4-96 and the services of the
applicant were abruptly terminated by the opposite party
w.e.f. 10-4-96 without complying with the provisions of
Section 25-F of the- Act in as much as the workman has
neither been paid notice, notice pay or retrenchment
ccmpensation at the time of his termination of service by
the opposite party management. The applicant has
completed more than 240 days of continuous service
during the period 17-3-90 to 9-4-96. Therefore the termination
of the services of the applicant is illegal and void abinitio.
It is also alleged that the termination of the services is
retrehcment as defined under Section 2 (bb) of the Act.
Many juniors were retained in service by the opposite party
after the termination of the services of the applicant, On
the basis of above allegations it has been prayed that the
action of the management be declared unjust and unfair
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and the épplicant be reinstated in the service of the
opposite party with full back wages arnd all consequentlal
benefits. :

4. The claim of the applicant has been contested by
the opposite party on variety of grounds such as the
applicant is not a workman as defined under Section 2 (s)
of the Act that there is no relationship of employer and
employee between the management of NTPC and, the
applicant; that the reference is bad in law; that the opposite
party had never appointed the applicant as per recruitment
rules at any post; that the services of the applicant were
contractual in nature based on contract mutually agreed
upon between the parties, for limited period, that the said
contract was renewed each and every time after earliex
contract came to an end; that non renewal of terms of
employment do not constitute retrenchment as such it was
not obligatory on the part of the apposite party to have
complied the provisions of Section 25F of the Act at the
time when the terms of contract expired by efflux of time;

that the applicant was, engaged as a sports man which is

not a recognised and permanent post under the opposite
party; that if the terms of contract has not been renewed
by the opposite party no liability can be fastened upon the
opposite party for breach of provision of the Act and
accordingly the applicant cannot claim any right to be
appointed in the services of the opposite party against
any regular and permanent post. On the basis of above.
pleadings it has been prayed that the reference be answered
in favour of the opposite party and against the applicant
workman,

5. Rejoinder statement has also been filed by the
workman but nothing new has been stated by him therein
except reiterating the facts already pleaded by him in his
statement of claim,

6. Both parties have filed documents in support of
their respective claims and have also lead oral evidence,

7. I have heard arguments at Iength and have also
perused the records carefuily,

8. On the basis of pleadings raised by the parties in
the instant case it has to be seen if there existed relationship
of master and servant between the management of N. T. P.
C. and the workman or not and whether termination as
alleged is in breach of the relevant provisions of the
Industrial Disputes Act, 1947.

9. The case of the workman is that he was appointed
by the opposite party whereas on the other hand the case

of the opposite party is that the workman applicant has -

been engaged as sportsman on the basis of mutual

agreement entered into between the parties as sportsman -

on monthly fixed stipened. Insupport of their case the
managemeut opposite party have filed different agreements
in original which is on record. A bare perusal of the same
would indicate that this agreement entered into between

the appticant and NTPC Sports Promotion Board a Society
registered under the Societies Registration Act, 1860
whereby it has been agreed upon between the parties that
second party to the agreement i. e. NTPC Sports Promotion
Board will retain the services of the applicant as sports
man on monthly stipend of Rs,1500/- and that the first
party to the agreement i.e. the applicant take parts in volley
ball tournament on behalf of the management of N.T.P.C.

10. The applicant in his evidence on cath before the
tribunal has admitted the genuinness of the agreement and -
has also admitted his signatures over the agreement. I it is
so the tribunal is not inclined and ready to believe the case -
set up by the applicant that he was appointed in the
services of the opposite party at any point of time against
any regular aud permanent post. Moreover from the
agreement it self it stands established that the applicant
was never engaged nor appointed by the opposite party at
any post instead the services of the applicant were retained
by NTPC sports Promotion Board haviug head office at -
New Delhi as sportsman on monthly stipend which is a
seperafe and independant body to that of the opposite

party.

11. Having once found that the applicant was not
appointed by the oppesite party at any post after following
due selection process and also having concluded that the
services of the applicant were retained as sportsman by
NTPC sports Prometion Board on monthly stipend of
Rs.1500/- which is a Seperate entity than the opposite party
it cannot be held that there existed relationship of employer
and employee between the contesting parties and that the

. applicant ever worked as a workman as defined under

Section 2(s) of the Act with the opposite party. If it is so it
cannot be said that the opposite party had ever terminated
the services of the applicant. Under the facts and
circumstances of the case as discussed above, the
termination as alleged by the workman cannot be construed
as retrenchment therefore the applicant cannot be held
entitled to the protection of the provisional of Section 25-
F of Industrial Disputes Act, 1947,

12. In view of discussions made above, that the
action of the opposite party in terminating the services of -
the applicant cannot be held to be unjust and unfair.

13. Inother view of the matter the applicant's claim
is that he was engaged by the opposite party on regular
basis. Considering the entire evidence on record carefully
it has already been established beyond all controversey,
that the applicant was eugaged under some agreement
entered into in between NTPC Sports Promotion Board
and the applicant which was for fixed period of time and
after elapse of agreed term of engagement fresh agreement
were entered into between the parties of which NTPC Sports
Promotion Board has not been made a party to the present .
dispute. If this contention is believed to be true the so-
called employment of the applicant tame to end by efflux of
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time when the terms of the agreement was aver. From the
various agreements on record entered into between the
applicant and the NTPC Sperts Promotion Board it is held
that the employment of the applicant comes to an end
autometically after expiry of the period of engagement
mentioned in the agreement. In this way the case of the
applicant is fully covered under the provisions of Section
2(oo) (bb) of 1.D. Act.

14. Having considered the entire evidence carefully
it is held that there existed no relationship of master and
servant between the parties, therefore, the applicant
allegedly workman has no case seeking relief against the
opposite party. Consequently it is held that the applicant
is not entitled for any relief and the action of the
managr. ment is held to be fair and justified. Reference is
therefore answered against the applicant.

SURESH CHANDRA, Presiding Officer
72 faeelt, 26 Taarsy, 2006

3. 4135 —shaifive foawr aifufam, 1947 (1947
F14) F AW 17 F STEO0 H, BET WHEL P TOR
favm @ yeuds @ Hag e 3R I S Hen @
dra, arEy | fifde siedfre faam o St wean Sieifirs
ATy gm =raem, FER & T4 (G FE& 89, 84
g 88/2000) ! THEIVE FE €, W FHI G@ER K
26-9-2006 ! I g3 ATl

[¥. TH-40012/210/2000-3T¢ &R (E1) ;
T, TH-40012/209/2000~ 3 3R (Eq);

. TH-40012/212/2000- 3 &R (¥19) ]
T g, e sl

* New Delhi, the 26th September, 2006

5.0, 4135.—In pursuance of Section 17 of the
Industrial Disputes Act,"1947 (14 of 1947), the Central
Gavernment hereby publishes a corrigendum to the award
(Ref. No, 89, 84 & 88/99) of the Central Government Industrial
‘Tribunal-cum-Labour Court, Kanpur as shown in the
Annexure in the Industrial Dispute between the employers
in relggion to the management of Department of Telecom
and their workman, which was received by the Central
Government on 26-9-2006.

[No. L-40012/210/2000-IR (DU,
No. 1-40012/209/2000-IR (DU,
No. L-40012/212/2000-IR (DU)}

SURENDRA SINGH, Desk Officer

ANNEXURE

BEFORE SHRI SURESH CHANDRA PRESIDING
OFFICER CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM- LABOUR COURT, SARVODAYA

NAGAR, KANPUR, U.P.

Industrial Dispute Nos. 89/2000, 84/2000, 88/
2000 & Sh. Devi Prasad Pandy, S/o Late Sh. R D Pandey
Village Chandpur, Post Mahgaun, Varanasi, U.P.

AND

General Manager,
Telecom Department,
Teliabagh, Varanasi.

AWARD

1. Central Government, Ministry of Labour, New
Delhi, vide notification No. L-40012/210/2000/1R (DU) dated
31-7-2000 has referred the following disputes for
adjudication to this Tribunal . —

“Whether the action of the management of Telecom
Department in terminating the service of Sh Devi
Prasad Pandey w.e.f. 16-7-99 is justified ? If not, to
what relief the workman is entitled 77

vide notification No. L-40012/209/2000-IR (DU)
dt. 31-7-2000

“Whether the action ofthe management of Telecom
Department. in terminating the service of Sh. Amar
Nath Singh w.e.f. 15-7-99 is justified ? If not, to what
relief the workman is entitled ?”

.vide notification No. L-40012/212/2000-IR (DU)
dt. 7-8-2000

“Whether the action of the management of Telecom
Department in terminating the service of Sh. Durga
Prasad Pandey w.c.f. 15-7-99 is justified ? [f not, to
what relief the workman is entitled 7"

2. As common question of fact and law are involved
in [.D. Case Nos. 84, 88 and 89 of 2000, hence the tribynal
praposes to dispose of the above industrial dispute cases
by means of a common award a copy of which shall be
placed on the file of each industrial dispute case.

3. The workman of each industrial dispute case
referred above have filed a common statement of claim
interalia stating thercin, that the workers have been
engaged by the opposite parties to guard the sub-station
of the opposite parties situate at Ramnagar in District
Varanasi as security guard w.e.f-22-1-95.

Workers further claim is that they worked "continuously
without any break in service upto 15-7-99 and thus had
completed more than 240 days in each calender year
between 1995 ta 1999, The workers used to work at the
sub-station under the supervision and control of General
Manager Telecom Department, Varanasi and Sub-Division
Engineer Telecom Ram Nagar, Varanasi, and the workers
used to get their wages through General Manager Telecom
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Varanasi. It has further been alleged by the workers that
General Manager Telecom Varanasi used fo pay the wages
of the workers to M/s Security and Protection Services
Gayalri Nagar Colony Taktakpur, Varanasi, through S.N.
Singh. Itis the further case of the workers that sub-station
of the opposite party is a permanent division of the opp.
party and the work which was being done by the workers
is of permanent nature. It is to be pointed out that the:
workers have also made M/s Security and Protection
Services as opposile party no. 3 in his statement of claim.
Further the case of the workers are that after completing
the regular service for more than 240 days status of the

workers have become regular and permanent under the

opposite patties. The workers have further pleaded that at
the time of their engagement their actual wages agreed
upon was Rs. 1580/- per month whereas they were paid
only Rs. 800/- per month and from August, 1997 their wages
were increased to Rs. 1673.76 paisa but they were paid
only Rs. 1000/- per month. It is further alleged by them that
from the month of Oct. 98 wages were increased to
Rs. 2000.22 paisa but they were paid only Rs. 1200/~ per
month by the opposite party and their wages were further
increased to Rs. 2197/- per month but actually they were
paid only Rs. 1350/- per month. In this way ta total sum of
Rs. 40513/- has been illegally with held by the apposite

" parties as wages of the workers. It is further case of the
workers that when the workers made a demand for payment
of with held wages, management of opposite party became
annayed and thereby their services were abruptly
terminated by the opposite party no. 1 w.e.f. 15-7-99 without
assigning any reason or without complying with the
provisions of Section 25F of L.D. Act, 1947, in as much as
at the time of termination workers have not been paid notice
natice, pay ar retrenchment compensation by the opposite
party workers have also claimed wages at Rs. 1098.50 each
as eamned leave wages from the opposite party. On the
basis of above allegation it has been prayed by the worker
that the action of the management in terminating their
services w.¢.f. 15-7-99 be declair as unjustified and illegal
and they be held entitled to be reinstated in the services of
the opposite parties with full back wages and continuity
of service. ‘ '

4. Oppasite party management of Telecom
Department have filed a commonreply against the.commen
claim of the workers interalia alleging therein that after the
orders dated 7-5-85 of the Government of India there had
been full ban over fresh intakes of labourers in the
department and with a view 1o avoid terrerist attack
effectively it has been decided ta provide adequate
protecion to the Sub-Divisional Stations of the opposite
parties. It is the further case of the apposite party that to

“achieve the object of protecting the units of the opposite
patties tenders from Security Agencies were obtained for
deploying persons as security guards at the technical units
of the opposile parties and according to condition no. 7 of
the tender that only such persons will ‘be deployed for

security purposes who had worked as guards in para miliary
forces like B.S.F., C.S.LF. or C.R.P. It has also been clarified
in clause 12 of the tender that there shall be no
responsibility of supervisior of the department over the
persons deployed through Security Agency as securily
guard to protect the technical units of the opposite parties,
and that it shall be full responsibility of the contractor in
respect of persons deployed by him as security guard under
the opposite party. Opposite party have further averred
that there is no provision under the opposite party to
engage directly persons as securily guard in view of ban
imposed by the Govt. of India w.e.f. 7-5-85 over fresh
intakes of casual labourer. Opposite parties have denied
the fact that they ever appointed the workers rather workers
have been engaged as security guard through security
agency who was responsible for their activities and for
making payment af wages to these workers. Security agency
used to deploy the workers as security guards under
contract and the contract system is not of permanent
nature rather is a temporary measure arrangement. Even
workers have not filed any document which may be
indicative of the fact that at any point of time they were the
employees of the opposite parties. Opposite parties have
also denied the relationship of master and servant between

. the employer and the workers. It has also been pleaded by

the opposite party in their reply that even if it is assumed
that the workers have completed 240 days of continuous
service during their working under.the contract they cannot
raise any claim against the opposite parties as and thus
they are not entitled for the for the benefit af protection of
Section 25-Fof LD. Act. On the basis of the above pleadings
it has been prayed that the claim of the workers is liable to
be rejected being devoid of merit.

5. After exchange of pleadings between the parties
it has to be seen whether there existed relationship of
master and servant between the opposite party Telecom
Department and the workers and as ta whether or not the

“workers are entitled for the benefit of provisions of

sectjon2S-F of 1.D. Act, 1947, as claimed by them.

6. Workman in para 4 of his statement of claim has
clearly admitted the fact that opposite parties used to
make payment af wages to M/s. Security & Protection
Services i.e. opposite party No. 3. From this clear admission
of the fact it has become crystal clear that these workers
have never been engaged by the opposite parties i.e.
General Manager, Telecom Déptt. Varanasi. Workers have -
also admitted the fact in their statement of claim that they
were paid less wages than the agreed upon but have
claverly stated that these wages were paid to them by the
General Manager Telecom, Varanasi. Workersin support
of their claim have filed certain photocopies of attendance
sheet bearing LOGO ‘SS’. These photocopies are nat
sufficient to infer that they belong to the opposite party.
LOGO SS means Security Services as has been clarified by
the workmen themselves when they made M/s. Security &
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Protection Services as opposite party No. 3 'in their claim
statement.

7. Opposite party in support of their claim have filed
photocopy of Tender Notice dated 3-4-97, photocopy of
Agreement dated 11-8-98 entered with M/s, Security- and
Protection Services. A perusal of these documents which
were duly certified by the authorities of the department it is
abundantly clear that the management has been able to
substantiate their stand as taken by them in their reply
that there was an agreement between the opposite parties
and M/s. Security and Protection Services, Varanasi, and
that the said security services have deployed its workers
as security guard at technical unit of opposite party at
Ram Nagar as will be evident from the attendance sheet
filed by the workers themselves belonging to M/s. Security
and Pretection Services, Varanasi. It"’transpires clearly that
claimants were contract labour of Security Agency.

8. Fromthe above discussions of facts and evidence
the tribumal is of the firm opinion that there never existed
relationship of employer and employee between the
opposite parties i.e. General Manager, Telecom, Varanasi
and the workers. Therefore, it is further held that in their
case provisions of Section 25F of Industrial Disputes Act,
1947, cannot be made applicable..

9. Having come to the conclusion that there never
existed relationship of employer and employee between
the contesting parties, workers cannot be held entitled to
be reinstated in the services of the opposite party.

10. In view of above discussions it is held that the
action of the management cannot be held to be unjustified
as they never terminated the services of the workers who
were never in the employment of opposite party, and in
their case no relief can be granted by the tribunal. Reference
1s answered accordinlgy.

SURESH CHANDRA, Presiding Officer
72 faeett, 26 fammi, 2006
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New Delhi, the 26th September, 2006

S.0. 4136.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hercby publishes a corrigendum the award

(Ref. No. 271/90) of the Central Government Industrial
Tribunal-cum-Labour Court, Kanpur as shown in the
Annexure in the Industrial Dispute between the employers
in relation to the management of Department of Telecom
and their workman, which was received by the Central
Government on 26-9-2006.

[No. L-40012/17/90-IR (DU)]
SURENDRA. SINGH, Desk Officer

ANNEXURE

BEFORE SHRI SURESH CHANDRA PRESIDING
OFFICER CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,

117/9, SARVODAYA NAGAR, KANPUR, U.P.

Industrial Dispute No. 27 1 of 90
BETWEEN: '
Shri Vijai Shanker C/o S.N. Tiwari,

- R/o 119/75-157, Nasimabad, Kanpur,

AND

M/s. Department of Telecommunication,

- C/o D.E.T. Office Kapoorthala, Aliganj,

B-131, Chandra Niwas, Aliganj,
Lucknow.,

AWARD

1. Central Government, Ministry of Labour, New
Delhi, vide notification No.L-40012/17/90/[R.(DU) dated
22-11-90 has referred the following dispute for adjudication
to this Tribunal :—

“Whether the action of the management of Deptt. of

Telecommunication(DET) Lucknow in terminating

the services of Sri Vijai Shanker w.e.f. 16-10-88 is

justified 7 If not, to what relief the concerned
- workman is entitled to?”

2. It is unnecessary to give further details of the
case as from the copy of order and judgement dated
9-11-2000 passed by Central Administrative Tribunal
Allahabad Bench in O.A. Case No. 1523 0f 93 and filed by
the opposite party in the present case it is quite clear that
the opposite party Telecommunication Department had
ceased to be in existence w.e.f. 1-11-2000. This fact has
also been admittéd by the management evidence, Therefore,
the applicant cannot claim any. relief against the department
of telecommunication as the reference order against it has
become infructuous w.e.f. 1-11-2000. Under these
circumstances, no relief can be granted to the applicant
against opposite party which in fact is not in existence
w.e.f. 1-11-2000. '

Reference is answered accordingly.

SURESH CHANDRA, Presiding Officer
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New Delhi, the 26th September, 2006

S.0. 4137.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes®corrigendum to the award
(Ref. No. 45/2004) of the Central Government Industrial
Tribunal-cum-Labour Court, Kanpur as shown in the
" Annexure in the Industrial Dispute between the employers
in relation to the management of Department of Telecom
and their workman, which was received by the Central
Government on 26-9-2006.

[No. L40012/1/2004-IR (DU)]
SURENDRA SINGH, Desk Officer
ANNEXURE

BEFORE SHRI SURESH CHANDRA H.J.S.
PRESIDING OFFICER CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,

KANPUR

Industrial Dispute No. 45 of 04
In the matter of dispute between

Shri Murari Prasad S/o Bali Ram,
Village Chandrapur,

"~ District Varanasi.

AND

The General Manager,
BSNL, Shivpura, Varanasi.

AWARD

1. Central Government, Ministry of Labour, New
Delhi, vide Notification No.L-40012/1/2004/IR.(DU) dated
15-7-04 has referred the following dispute for adjudication
to this Tribunal :—

“Whether the employee—employer relationship is
established between BSNL and Sh. Murari Prasad?
If yes whether the action of the BSNL Varanasi in
terminating Sri Murari Prasad S/o Bali Ram from the
servige w.e.f. 15-9-02 is legal and justified ? If not, to
what relief he is enfitled to ?”

2. Fromabare perusal of the terms of reference order
it is quite clear that it runs intc two part. First part of it
relates for consideration of the fact as to whether there
existed relationship of master and servant of employee—
employer between the workman and the management of
BSNL Varanasi, therefore, it has become expedient to first
examine this issue and if the issue is answered in affirmative
then it will be seen if the termination of the service of the
workman by the management of BSNL Varanasi is legal
and justified and to what relief the workman is entitled from
the management.

3. The case in short as set up by the workman is that
he worked as security guard upto 15-9-02 under direct control
and supervision of the management from 27-09-01. The
services of the workman alongwith two other workers have
been terminated by the management vide their notice dated
15-9-02 without any information or without showing any
valid reasons. It has also been alleged by the workman that
he was not paid his full wages by the management of BSNL
Varanasi for the period 1-4-02 to 15-9-02. It has been alleged
that ignoring the fact that the work against which the
workman was employed by the opposite party is continuing,
still he was removed from service by the opposite party.
Several fresh hands were appointed in place of the workman
for performing the same work which was being performed
by the workman, and they are still working under the
management. Before the ALCC(C) management filed reply
where in they completely denied the engagement and
working of the workman. On the oral orders of the General
Manager of the opposite party the workman was engaged in
the service. The workman used to sign the attendance
register maintained by the Sub-Divisional Officer Tikti
Telephone Exchange Varanasi and the workman was being
paid wages at Rs. 1350 per month by the opposite party. He
further alleges that he had completed 240 days of continuous
service under the management. Without alleging breach of
any provisions of the Industrial Disputes Act, 1947 it has
been prayed by the workman that the action of the opposite
party is illegal and unjustified and he is entitled to be
reinstated in the service of the management with full back
wages and continuity of service,

3. Opposite party filed a lengthy and detailed written
statement in reply to the statement of claim filed by the so
called workman alleging therein that security in different
telephone exchanges are done by the Security Agencies
on the basis of a contract for a limited period of one year.

~ That based on internal decision of BSNL the security

guards were taken on contract basis through various
private security agencies. Tenders and applications are
invited and received from the various private security
agencies for providing their agents as security guards,,
and the said system continued till August 2002 and as a

“policy decision it was decided by the management that

instead of utilising the services of security guards from
private security agencies, home guards will be utilised as
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security guards from the State of U.P. It is aiso alleged that
the claimant Murarj Lal was the agent of private security
services known as M/s. Industrial Security Services of
Varanasi. The opposite party entered into an agreement
with M/s. Industrial Security Service, Varanasi, and one of
the important condition agreed upon is that it shall be the
responsibility of the Agency to make payment to the
Security guards and it shall be the responsibility of the
security ageney to deploy or to terminate the services of
the security guards. The claimant was deputed by the
security agency and he was never appointed or engaged
directly. by the opposite party nor he ever worked under
the opposite party under their direct supervision and
control. It has also been alleged that the alleged claimant is
not a workman as defined under Sec. 2(s) of the 1.D. Act,
1947, 1t has further been alleged by the opposite party that
" when the claimant was not appoinsed or engaged by them
question of termination of his service does not arise at all,
On the basis of above pleadings it has been prayed by the
management of BSNL Varanasi that the reference be
decided in their favour and against the opposite party.

4, After exchange of pleadings between the parties
the contesting partics adduced oral as well as documentary
evidence in the case in support of their respective cases.
Whereas claimant Murari Prasad has examined himself as
W.W. 1 management exarmined its officer T.D. Singh SDO
Phones Varanasias M.W. 1.

" 5. The claimant in his evidence on cath has stated
that he was appointed as Security guard at Tikri Telephone
Exchange. Beside the work of security guard opposite party
also took the work of operating the generator. 8.D.0.
Phones and Junior Engineer of the Exchange used to
supervise the work of the claimant. He has further stated
that his services were dispensed with w.e.f. 15-09-2002. He
further stated that at the time of termination neither he was
paid notice nor retrenchment compensation by the opposite
party. In his cross-examination the witness has clearly
admitted the fact that he was deployed as security guard

through Industrial Security Services Varanasi. Witness °

expressed his ignorance about the Existence of any
agrecment between the said security agency and the
management. Witness denied the suggestion that he ever
worked under the sccurity agency. Witness also admitted
the fact that at the time of his appointment he was net
issued anv aopoinirent letter, nor he ever applied in writing
before the opposite party for providing him employment
Witness has further expressed his ignorance about the
faci that on expiry of terms of agreement his services stood
terminated automatically.

6. Management witness M.W. 1 in his examination
in chief has admitted the fact that security work was being
taken from private security agencies and for this work there
was a agreement with M/s. Industrial Securily Agency
Varanasi and the management and the said agreement dated
31-07-2001 is on the record of the case. Claimant was

never appointed by the opposite party and he was working
as security guard in his capacity as agent of private securlty
services. Claimant was paid wages by the said security
services and his work was supervised by the said security
services. Witness goes on to state that at present the work
of security is being taken from the Home Guards appointed
by the State of U.P. In his cross-examination witness has
expressed his ignorance about the fact that opposite party
is having any certificate of registration under the provisions
of Contract Labour Act. He also stated that work of security
was taken through private security agencies. The
authorised represeniative for the workman has nol been
able to bring out any material thing frem the mouth of the
witness of the management. ‘

7. From the above evidence of the parties particularly
from the evidence of the claimant where he has categorically
in his cross examinaticn has admitted the fact that he was
deployed as security guard through security agency it
stands established beyond doubt that he was never
appointed by the opposite party management. If it is so
the claimant can not be held to be the employee of the
opposite party management rather it is held that he was
working under Industrial Security Agency and was-
deploved as security guard in his capacity as Agent of
the security services.

8. On the basis of appraisal of evidence of the parties
it is held that there never existed relationship of employee
and employer between the parties. When the relaticnship
of employee and employer does not exist between the
parties, question of terminatjon of the services of the
claimant was the management of BSNL Varanast does not
arise at all.

9, Therefore, from the above discussion it is held
that claimant has failed to establish the relationship of
employee and employer between him and the management
of BSNL Varanasi. It is further held that his services were
never terminated by the opposite party. Accordingly action
of the management cannot be held to the unfair or unjust.
Consequently claimant is held not entitled to any relief
against the management BSNL Varanasi, Reference is
therefore decided in negative against the claimant.

SURESH CHANDRA, Presiding Officer
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New Delhi, the 26th September, 2006

S.0. 4138.—In Pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes a corrigendum to the award

(Ref. No. CGIT-2/109 of 2005) of the Central Government
Industrial Tribunal cum Labour Court, No.-II, Mumbai as
shown in the Annexure in the Industrial Dispute between
the employers in relation to the management of
Department of Telecom and their workman, which was
received by the Central Government on 26-9-2006.

[No. L-40012/41/2005-IR (DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 2MUMBAI

PRESENT:
A.A. LAD, Presiding Officer
Reference No. CGIT-2/109 of 2005

EMPLOYERS IN RELATION TOTHE
MANAGEMENT OF

BHARAT SANCHAR NIGAM LIMITED

The Chief General Manager,

Bharat Sanchar Nigam Limited, )
Western Telecom project, “B” Wing, Admn. Bldg;
Santacruz (West), Mumbai-400 054.

AND

Their Workmen

Anil Sakaria, .

Unique Vaibhav, Wing “F”, Room No.423,

Bolinj, Virar (West), District Thane.

APPEARANCE:

FOR THE EMPLOYER Absent.

FOR THE WORKMEN Mr. A. D. Nimbalkar,
Advocate. '

Date of reserving Award: 4th August, 2006.
Date of passing of Award: 9th August, 2006.

AWARD

1. The Government of India, Ministry of Labour by
its Order No. 1.-40012/41/2005-1R(DU) dated 26th

September, 2005 in exercise of the powers conferred by of -

sub-section (1) and sub-section 2(A) of Section 10 of the:

3188G12006—17

Industria) Disputes Act, 1947 have referred the following
dispute to this Tribunal for adjudication :

“Whether the action of the management of Bharat
Sanchar Nigam Ltd., Mumbai in terminating the
services of Shri Anil Sakaria is justified ? 1f not, what
relief, Shri Anil Sakaria is entitled 10 ?”

2. To support the subject matter referred in the
reference, 2nd Party filed Statement of Claim at Exhibit 5
stating that, he was appointed as a Part Timer Sweeper on
1st April, 1989 and worked till 31st May, 1991 and then was
asked 1o work in the office of the Divisional Engincer,
Telecom when he worked there till 31st January, 1994,
According 1o 2nd Party he worked continuously from
1st April, 1989 to 31st January, 1994 withoul any break.
However, without following duc process of law he was
terminated on 1s! February, 1994. His service period was
not considered, no reason was assigned for his termination.
So he prayed 1o reinslate with benefit of continuily of
service and backwages.

3. Notice of reference was served on 1st Parly vide
Exhibit 3. However, 1st Party failed to reply the claim ol the
2nd Party. So order was passed to proceed ex-parte. To
support the claim 2nd Party filed aifidavit at Exhibit 6 stating
thay, he continuously worked with 1st Party from 1989 till
31st January, 1994 and on 1st February, 1994 without
following due process of law, he was terminated. He further
states that he is unemployed since then. So he prayed that,
he been reinstated with the benefits of continuity of service
and backwages. '

4, This claim of the 2nd Party is not disputed by 1st
Party. It is not chatlenged. So 1accept itand conclude that,

" termination etfected on 2nd Party is not just and proper

and his scrvices was not considercd which he put in from
1-4-1989 10 3 Ist January, 1994, hence, the order

ORDER
(a) Referenceis allowed ;

(b) Termination effected on 2nd Party without
Considering the services put in by 2nd Party, Anil
Rawji Sakaria, with 1st Party is not just and
proper; ' '

(¢) 1st Partly is dirccled to reinstate 2nd Party
workman on his post and direct to give benefits
of continuity of scrvice with backwages from
1st February, 1994 ;

(d) in the circumstances, no order as (o its costs.

Mumbai,
9th august, 2006
A. A.LAD, Presiding Officer
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New Delhi, the 26th September, 2006

S:0. 4139.— In pursuance of section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes a corrigendium to the award
(Ref. No. 24/2000) of the Central Government Industrial
Tribunal-cum-Labour Court, Bhubaneswar as shown in the
Anpexure in the Industrial Dispute between the empioyers
in relation to the management of Department of Telecom
and their workman, which was received by the. Central
Government on 26-9-2006.

[No. L-40011/16/2000IR (DU)}
SURENDRA SINGH, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM -LABOUR COURT, BHUBANESWAR

PRESENT : ShriN.K.R. Mohapatra,
Presiding Officer,
C.G.LT. cum-Labour-Court,
Bhubneswar.

INDUSTRIAL DISPUTE CASE No. 24/2000
Date of Passing Award-11th Sept. 2006
BETWEEN:
The Management of the Chief
General Manager (T), .
Telecom Department,

Orissa Circle, _
Bhubaneswar-751001 .....Ist Party-Management

Their Workman,
Represented through
The President,
Ori:sa Door Sanchar,
« stai Mazdoor Sangh (BMS),
Secior-A, 219,
Mancheswar Industrial Estate,
Rasulgarh Bhubaneswar, )
Orissa. . 2nd Party-Union

[ParT LI—SEc. 3(ii)]
APPEARANCES:
R.K. Das. For the Ist Party—Management
Shri K.C. Rout, For the 2nd Party—Union.
President,
ODSAMS.

AWARD

The Government of India in the Ministry of Labour,
in exercise of Powers conferred by Clause (d) of sub-section
(1) and sub-section 2(A) of Section 10 of the Industrial
Disputes Act, 1947 (14 of 1947) have referred the following -
dispute for adjudication vide their Order No. L-40011/10/
2000-IR(DU), dated 11-07-2000 :—

“Whether the action of the Management of
Department of Telecom, Orissa Circle by not
regularizing/giving temporary status to the
disputants is justified? If not to what relief the
disputants are entitled?”

2. The parties are heard orally as they submitted that
the case be disposed on the basis of materials already on
record.

3. Following the reference made by the Central
Government the Union filed the claim statement along with
a list of workers for thier regularization. As against that the
Management initially took the stand that these workers are
totaily unknown persons. But in course of the proceeding
the Management at one stage- filed a petition contending
to have already selected 455 workers for their regularization
and that the same is waiting for the approval of the higher
authorities.

4. 1t is the settled law that in a dispute for regularization
of temporary workers. The Tribunal lacks the jurisdiction to
direct the Management to regularize the workers who are
working continuously for years together. The Tribunal also
lacks the jurisdiction to recommend the names of the workers
for their regularization. As the law stands today it can at
best ask the Management to formulate a method prescribing

‘modalities for the regularization of the deserving workerson

humanitarian ground. From the submission of the
Management it is crystal clear that having formulated some
methods it is already in the process of selecting the workers
by creating necessary posts. Therefore, when the
Management has alrcady taken up the matter without waiting
for the result of the reference, 1 find no further direction is
necessary from this end any more.

5.1t is submitted by both parties that the select list of
455 workers covers 274 of the list given by the Union.
Therefore, the Management is asked to complete the process
of regularization as per its norms formulated preferable
within a period of six months to safeguard the further
interest of the workers.

6. According this reference is answared.
Dictated & Corrected by me.
N. K. R. MOHAPATRA, Presiding Officer
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S.0. 4140.— In pursuance of section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the award (Ref. No. 4/2003) -

of the Central Government Industrial Tribunal/Labour Court,
Mumbai-I now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of M/s. Chowgule & Co., Goa and their
workman, which was received by the Central Govemment
on 26-9-2006,

[No. L29025/2f2006-lR (Misc.)]
B.M. DAVID, Under Secy.
ANNEXURE ‘

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. 1, MUMBAI
PRESENT : Justice Ghanshyam Dass,
Presiding Officer
Application/Complaint No. CGIT-04 of 2003
(Arising out of Reference No, CGIT-1/27 of 1996)

PARITES :

Mr. Vilas Mahadev Desai. Complainant

' Vis.
Chowgule and Co. Ltd. Opp. Party
APPEARANCES : _
For the Opp. Party Shri. R.N. Shah, Adv.
For the Complainant Shri. V. V. Pai, Adv,
State : Maharashtra.

Mumbai, dated this 1st day of September, 2006
AWARD

1. The workman Shri Vilas Mahadev Desai has moved
the instant application dt. 22-5-2003 urider Section 33-A of
the Industrial Dispute Act (hereinafter referred to as the

Act). The paryer made therein is for withdrawal of the -

dismissal order and reinstatement with back wages and
continuity of service. The ground for the claim is that
Chowgule and Co. Ltd, Chowgule House,. Mormugao

Harbour, Goa (hereinafter referred to as Company has -

violated the mandatory provisions of Section 33(2)(b) of
the Acton account of pendency of the Reference CGIT-27
of 1996,

2. The application is being contested by the Company
on several grounds taken up by it in its reply dt. 6-8-2003 -
inter alia on the pleas that there is no violation of the
provisions of the Section 33(2)(b) of the Act and that the
present Complainant is now estopped from filing the present
complaint on account of dismissal of his earlier complaint.
The matter remained pending for one reason or the other.
In view of the legal pleas taken up by the Company, the
learned counsel Shri V. V. Pai, for the Complainant moved
an application dt. 17-7-2006 with a prayer that the
maintainability of the présent complaint may be considered
first. It is surprising that such an application should have
been moved by the Company taking up of the preliminary
issug but the Company did not chose for it. Instead,.the
workman has moved the instant application.

3. The argument advanced by th¢ Iearned counsel
for the parties have been heard and the record is perused.

4. The following points arise for consideration, as
prayed for by the learned counsel for the workman.

(1) Whether Section 33(2)(b) of the Industrial

_ Dispute Act has been violated?

{2) Whether the Complainant is now estopped from

filing the present complaint?

5. POINTNO.1

The present complaint is being admittedly filed for -
violation of the provisions of the Section 33(2)(b) of the -
Acton account of pendency of CGIT Ref, No. 27 of 1996.

 Admittediy, the CGIT No. 27 of 1996 was pending before

this Tribunal on the day-of moving of the instant
complaint under Section 33-A of the Act. The reference
was decided vide Award dt. 29-3-2004. This reference
was made by the Central Government under clause (d)of
Sub-section 1.of Section 10 of the Industrial Dispute
Act, 1947. For considering *‘Whether the action of the
Managing Director, Chowgule and Company Litd.,
Chowgule House, Mormugao-Harbour in straight-away
discharging from services of Mr. S.S. Naik, Ex-electrician
Code No. 1937 as well as the Gencral Secretary of the
recognized Chowgule Employees Union w.e.f. 2-11-1995
is just, valid and legal? If not then, what beneﬁts the
workman is entitled to?”

Vide Award dated 29-3-2004, it was held that dismissal
was bad and the workman was reinstated with back wages.
It is clear from the perusal of the record that the reference
was wholly with respect to the grievances regarding
dismissal of the workman namely Mr. S.S. Naik who was
working as Electrician with Cede No. 1937 and was holding
the post of General Secretary of the recognized Chowgule
Employee’s Union, This cannot be said to be in any stretch
of imagination that the dispute was in between all the
workmen and the Company, since the reference was only
having the subject matter of the dismissal of a specific
employee Mr. Nair. It is altogether irnmaterial that this
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workman was holding the post of General Secretary. The
holding of post-of General Secretary of the Union was in
his independent capacity. It was not related with the job
which he was required to perform as Electrician. The
dismissal was made by the Company for a particular
workman and not the General Secretary. The fact that the
workman happened to be the General Secretary of the Union
did not mean that therc was a dispute in between the
workmen as a community and the Company. In this view of
the matter the present workman cannot be said to be
concerned in any manner to attract the provisions of the
violation of Section 33(2)(b) of the Act. The matter for
consideration had come before the Honourable High Court
of Orissa in the case of Khagendra Prasad Patra Vs.
D.T.M.5.T.S. Koraput and another 1976 LABI.C. 1260 and
the Honourable High Coutrt had held that the mere fact that
the petitioner workman was a member of the Union which
had taken up the pending dispute of another workman will
not make him a workman “‘concerned” in the dispute within
the meaning of Section 33(1)(a). It is the dispute that the
workman has to be concerned with and not only with the
parties to the dispute. It is after ascertaining the nature of
the pending dispute that the Court can reach the conclusion
whether the workman is ‘‘concerned” with it or not. No
case law has been submitted by the learned counsel for the
workmen to substantiate his arguments that the present
workman was concerned in any manner with the pendency
of the Ref. No. 27 of 19976. The necessity for compliance
of Section 33(2)(b) of the Act was required for the Company
only when there was a pending dispute in between the
workman as a group and the Company involving the issues

relating to general importance. The pendency of a dispute

of a particular employee regarding his dismissal cannot be
said to be a dispute relating to the workman as a whole.
Hence, I conclude that there was no necessity for the
Company to follow the mandatory provisions of Section
33(2)(b) of the Act and seek approval of its action regarding
the dismissal of the present workman.

5. In this view of the matter the present complaint
under Section 33-A of the Act is not maintainable.

6. POINT NO, 2 : The plea of the Company that the
Complainant is estopped from filing the present complaint
does not appear to have any force for the obvious reason
that the previous complaint filed by the workman under
Section 33-A of the Act was got dismissed by him vide
application dt. 18-11-2002 wherein the prayer was for
withdrawal of the Complaint with liberty to file a fresh
complaint. The leamned Presiding Officer allowed that
application vide order dt. 28-1-2003. The order passed

therein runs **The leamed counsel for the Complainant

Shri V.V. Pai filed an application seeking permission to
withdraw the complaint. The permission granted.
Application is allowed™. :

7. The learned counsel for the Company submitted
that there was no specific order for granting liberty of filing

afresh complaint. He relied upon a case law AIR 1987 Supreme
Court 88 in between Sarguja Transport Service, Petitioner
Vs. State Transport Appellate Tribunal, Gwalior and others
and submitted that the present complaint is barred by the
provisions of the Order XXIII R. 1.of Civil P.C. I feel that this
ruling is not helpful on the facts and circumstances of the
present case in view of the order of the Tribunal quoted
above whereby the Tribunal allowed the application with
specific words ‘ ‘Permission granted”. Hence, it does not lie
in the mouth of the Company to say that present complaint
is now barred. It may also be mentioned that the aforesaid
complaint was being moved on account of pendency of the
reference CGIT-49 of 1995 regarding the dismissal as of two
different workmen by the Company to the workmen of the
CGIT-27 of 1996. Hence, I conclude that the present
application is not barred by Order XXIII R. 1 of Civil P.C.

8. Inview of the finding on point No. 1 the result is
that the present complaint is not maintainable. It is
accordingly dismissed.

JUSTICE GHANSHYAM DASS, Presiding Officer,
7% faeeht, 26 Faaw, 2006

WA 4141 - Hreifirs faamg sifufam, 1947 (1947
1 14) F u0 17 ® IR0 §, S5 g A, S e
F., M & yaues @ gag FrveE o 37 i @
e, ey F fafde ovife e =ia wr siifre
HTHTOY 5 e, rE-1 W T (T WE 12/2003)
T THIN Ft &, 5B TR B 26-9-2006 B @
il

[E. ©-29025/2/2006-3T%. 31 (fafaw)]
‘ Hum. efaz, s afaa
New Delhi, the 26th September, 2006

S.0. 4141.— In pursuance of section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 12 of
2003) of the Central Government Industrial Tribunal-cum-
Labouwr Court, Mumbai-I now as shown in the Annexure in
the Industrial Dispute between the employers in relation to
the management of M/s. Chowgule & Co., Goa and their
workman, which was received by the Central Government
on 26-5-2006. '

[No. L-29025/2/2006-1R (Misc. )]
" B.M. DAVID, Under Secy.
ANNEXURE

BEFORETHE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No.-1
MUMBAI

Justice Ghanshyam Dass,
Presiding Officer

Application/Complaint No. CGIT-12 of 2003
(Arising out of No. CGIT-1/27 0f 1996)

PRESENT :
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PARTIES :
Rajaram Gajanan Naik - Complainant
Vis.
Chowgule and Co. Ltd. -Opp. Party
APPEARANCES:
For the Opp. Party Shri. R.N. Shah,
. Adv.
For the Complainant Shri. V. V. Pai,
' Adv. '
State : Maharashtra.
Mumbai, dated this 1st day of September 2006
AWARD -

1. The workman Shri. Rajaram Gajanan Naik has moved
the instant application dt. 22-5-2003 under Section33-A of the
Industrial Disputes Act (hereinafter referred to as the Act).
The paryer made therein is for withdrawal of the dismissal
order and reinstatement with back wages and continuity of
service. The ground for the claim is that Chowgule and Co.
Ltd. Chowgule House, Mormugao Harbour, Goa (hereinafter
referred to as Company, has violated the mandatory provisions
of Section 33(2)(b) of the Act on account of pendency of
the Reference CGIT-27 of 1996.

2. The application is being contested by the
Company on several grounds taken up by it inits reply
dt. 6-8-2003 inter alia on the pleas that there is no violation

of the provisions of the Section 33(2)(b) of the Act and -
that the present Complainant is now estopped from filing

the present complaint on account of dismissal of his eariier
complaint. The matter remained pending for orie reason or
the other. In view of the legal pleas taken up by the
Company, the learned counsel Shri V. V. Pai, for the
Complainant moved an application dt. 17-7-2006 with a
prayer that the maintainability of the present complaint
may be considered first. It is surprising that such an
application should have been moved by the Company
taking up of the preliminary issue but the Company did not
chose for it. Instead, the workman has moved the instant
application. '

3. The argument advanced by the learned counsel

for the parties have been-heard and the record is perused.
4, The following points arise for consideration,
as prayed for by the learned counsel for the workman.
(1) Whether Section 33(2)(b) of the Industrial
Disputes Act has been violated?
(2) Whether the complainant is now estapped from
filing the present complaint?
5. POINTNO.1 _
The present complaint is being admittedly filed for

violation of the provisions of Section 33(2)(b) of the Act
on account of pendency of CGIT Ref. No. 27 of 1996.

Admittedly, the CGIT No. 27 of 1996 was pending before

this Tribunal on the day of moving of the instant

complaint under Section 33-A of the Act. The reference
was decided vide Award dt. 29-3-2004. This reference
was made by the Central Government under clause {d) of
Sub-section (1) of Section 10 of the Industrial Disputes
Act, 1947. For considering *‘Whether the action of the
Managing Director, Chowgule and Company Ltd.,
Chowgule House, Mormugao-Harbour in straight-away
discharging from services of Mr. 8.8. Naik, Ex-clectrician
Code No. 1937 as well as the General Secretary of the
recognized Chowgule Employees Union w.e.f. 2-11-1995
is just, valid and legal? If not then, what benefits the
workman is entitled to?”’

Vide Award dated 29-3-2004, it was held that dismissal
was bad and the workman was reinstated with back wages.
It is clear from the perusal of the record that the reference
was wholly with respect to the -grievances regarding
dismissal of the workman namely Mr. 8.8. Naik who was
working as Electrician with Code No. 1937 and was holding
the post of General Secretary of the recognized Chowgule
Employee’s Union. This cannot be said to be in any stretch
of imagination- that the dispute was in between all the
workmen and the Company, since the reference was only
having the subject matter of the dismissal of a specific
employee Mr. Nair. It is altogeiher immaterial that this
workman was holding the post of General Secretary. The
holding of post of General Secretary of the Union was in
his independent capacity. It was not related with the job
which he was required to perform as Eiectrician. The
dismissal was made by the Company for a particular
workman and not the General Secretary. The fact that the
workman happened to be the General Secretaty of the
Union did not mean that there was a dispute in between
the workmen as a community and the Gompany. In this
view of the matter the present workman cannot be said to
be concerned in any manner to attract the provisions of
the violation of Section 33(2)(b) of the Act. The matter for
consideration had come before the Honourable High Court
of Orissa in the case of Khagendra Prasad Patra Vs,
D.T.M.S.T.S. Koraput and another 1976 LAB 1.C. 1260 and
the honourable High Court had held that the mere fact
that the petitioner workman was @ member of the Union
which had taken up the pending dispute of another

" workman will not make him a workman ‘“‘concerned” in

the dispute within the meaning of Section 33(1)(a). It is
the dispute that the workman has to be concerned with
and not only with the parties to the dispute. It is after
ascertaining the nature of the pending dispute that the
Court can reach the conclusion whether the workman is
“concerned” with it or not. No case law has been submitted
by the learned cousel for the workmen to substantiate his
argument that the present workman was concerned in any
manner with the pendency of the Ref. No. 27 of 1996, The
necessity for compliance of Section 33(2)(b) of the Act
was required for the Company only when thete was a
pending dispute in between the workman as a group and

.
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the Compuny involving the issues relating to general

importance. The pendency of a dispute of a particular

employee regarding his dismissal cannot be said to be a
" dispute relating to the workman as a whole. Hence, I

conclude that there was no necessity for the Company to

follow the mandatory provisions of Section 33(2)b) of the

Act and seck approval of its action regarding the dismissal
"of the present workman,

6. In this view of the matter the present complaint

under Section 33-A of the Act is not maintainable.

7. POINT NO. 2 : The plea of the Company that the
Complainant is estopped from filing the present complaint
does not appear to have any force for the obvious reason
that the previous complaint filed by the workman under
Section 33-A of the Act was got dismissed by him vide
application dt. 18-11-2002 wherein the prayer was for
withdrawal of the Complaint with liberty to file a fresh
complaint. The learned Presiding Officer allowed that
application vide order dt. 28-1-2003. The order passed
therein runs **The learned counsel for the Complainant
Shri V.V, Paqi filed an application seeking permission to
withdraw the complaint. The permission granted.
Application is allowed’

8. The learned counsel for the Company submitted
that there was no specific order for granting liberty of filing
a fresh complaint. He relied upon a case law AIR 1987
Supreme Court 88 in between Sarguja Transport Service,
Petitioner Vs. State Transport Appellate Tribunal, Gwalior
and others and submitted that the present complaint is
barred by the provisions of the Order XXIII R. 1 of Civil
P.C. I feel that this ruling is not helpful on the facts and
circumstances of the present case in view of the order of
the Tribuna! quoted above whereby the Tribunal allowed
the applieation with specific words * ‘Permission granted”.
Hence, it does not lie in the mouth of the Company 1o say
that present complaint’ is now barred. It may also be
mentioned that the aforesaid complaint was being
moved on account of pendency of the reference CGIT-49
of 1995 regarding the dismissal as of two different workmen
by the Company to the workmen of the CGIT-27 of 1996,
Hence, I conclude that the present application is not barred
by Order XXIIIR. 1 of Civil P.C.

9. In view of the finding on point No. 1 the result is
that the present complaint is not mzintainable. It is
accordingly dismissed.

Sd/-
JUSTICE GHANSHYAM DASS, Presiding Officer
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New Delhi, the 26th September, 2006

8.0. 4142,— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central .
Government hereby publishes the award (Ref. No. 22 of
2003) of the Central Government Industrial Tribunal/Labour

- Court, Mumbai-1 now as shown in the Annexure in the

Industrial Dispute between the employers in relation to the
management of M/s. Chowgule & Co., Goa and their
workman, which was received by the Central Government
on 26-09-2006.

[No. L-29025/2/2006-IR (Misc.)]
B.M. DAVID, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. 1
U MUMBAI

PRESENT : Justice Ghanshyam Dass, Presiding

Officer
Application/Complaint No. CGIT-22 of 2003
(Arising out of No. CGIT-1/27 of 1996)

PARITES:
Mr. Pandurang Hari Gaude Complainant
Vis.
Chowgule 2nd Co. Ltd. Opp. Party
APPEARANCES:

For the Opp. Parly Shri. R.N. Shah,
Adv,

For the Complainant Shri. V. V. Pai,
Adv.

Statc : Mzharashtra

Mumbai, dated this st day of September, 2006
AWARD

1. The workman Shri Pandurang Hari Gaude has
moved the instant application dt. 22-5-2(X03 under Section
33-A of the Indusirial Dispute Act (hereinafter referred to
as the Act). The paryer made therein is for withdrawal of
the dismissal order and reinstatement with back wages and
coniinuity of service. The ground for the claim is that
Chowgule and Cp. Ltd, Chowgule House, Mormugao
Harbour, Goa (hereinafter referred to as Company has
violated the mandatory provisions of Secticn 33(2)(b) of
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the Act on account of pendency of the Reference CGIT-27
of 1996, .

2, The application is being contested by the
Company on several grounds taken up by it inits reply
dt. 6-8-2003 inter alia on the pleas that there is no violation
of the provisions of the Section 33(2)(b) of the Act and
that the present Complainant is now estopped from filing
the present complaint on account of dismissal of his earlier
complaint. The matter remained pending for one reason or
the other. In view of the legal pleas taken up by the
Company, the learned counsel Shri V. V, Pai, for the
Complainant moved an application dt. 17-7-2006 with a
prayer that the maintainability of the present complaint
may be considered first. It is surprising that such an
application should have been moved by the Company
taking up of the preliminary issue but the Company did not
chose for it. Instead, the workman has moved the instant
application.

3. The argument advanced by the learned

counsel for the parties have been heard and the record
is perused.

4, The following points.arise for consideration,
as prayed for by the learned counsel for the workman:

(1) Whether Section 33(2)(b) of the Industrial
Dispute Act has been violated?

(2) Whether the Complainant is now estopped from
filing the present complaint?

5. POINT NO. 1: The present complaint is being
admittedly filed for violation of the provisions of the
Section 33(2XDb) of the Act on account of pendency of
CGIT Ref. No. 27 of 1996 Admittedly, the CGIT No. 27 of
1996 was pending before this Tribunal on the day of
moving of the instant complaint under Section 33-A of
the Act. The reference was decided vide Award dt.
29-3-2004. This reference was made by the Central
Government under clause {d) of Sub-section 1 of Section
10 of the Industrial Disputes Act, 1947. For considering
“‘Whether the action of the Managing Director,
Chowgule and Company Ltd., Chowgule House,
Mormugao-Harbour in straight-away discharging from
services of Mr. S.S. Naik, Ex-electrician Code No. 1937
as well as the General Secretary of the recognized
Chowgule Employees Union w.e.f. 2-11-1995 is just, valid
and legal? If not then, what benefits the workman is
entitled to?”

Vide Award dated 29-3-2004, it was held that dismissal
was bad and the workman was reinstated with back wages.
It is clear from the perusal of the record that the reference
was wholly with respect to the grievances regarding
dismissal of the workman namely Mr. §.S. Naik who was
working as Electrician with Code No, 1937 and was holding

the post of General Secretary of the recognized Chowgule.

Employee’s Union. This cannot be said to be in any stretch

of imagination that the dispute was in between all the
workmen and the Company, since the reference was only
having the subject matter of the dismissal of a specific .
employee Mr. Nair. It is altogether immaterial that this
workman was holding the post of General Secretary. The
holding of post of General Secretary of the Union was in
his independent capacity. It was not related with the job
which he was requifed to perform as Electrician. The
dismissal was made by the Company for a particular
workman and not the General Secretary, The fact that the
workman happened to be the General Secretary of the Union
did not mean that there was a dispute in between the

.. workmen as a community and the Company. In this view of

the matter the present workman cannot be said to be
concerned in any manner to attract the provisions of the
violation of Section 33(2)(b) of the Act. The matter for
consideration had come before the Honourable High Court
of Orissa in the case of Khagendra Prasad Patra Vs
D.T.M.S.T.S. Koraput and another 1976 LAB 1.C. 1260 and
the Honourable High Court had held that the mere fact
that the petitioner workman was a member of the Union
which had taken up the pending dispute of another
workman will not make him a workman “concerned” in
the dispute within the meaning of Section 33(1)(a). It is
the dispute that the workman Ras to be concerned with
and not only with the parties to the dispute. It is after
ascertaining the nature of the pending dispute that the
Court can reach the conclusion whether the workman is
“concerned" with it or not. No case law has been submitted
by the learned cousel for the workmen 1o substantiate his
argument that the present workman was concerned in any
manner with the pendency of the Ref. No. 27 0f1996. The

. necessity for compliance of Section 33(2)(b) of the Act

was required for the Company only wher there was a
pending dispute in between the workman as a group and
the Company involving the issues relating to general
importance. The pendency of a dispute of a particular
employee regarding his dismissal cannot be said to be a
dispute relating to the workman as a whole. Hence, 1
conclude that there was no necessity for the Company to
follow the mandatory provisions of Section 33(2)(b) of the
Act and seek approval of its action regardmg the dismissal
of the present workman. -

6. In this view of the matter the present complainf
under Section 33-A of the Act is not maintainable.

7. POINTNO. 2 : The plea of the Company that the
Complainant is estopped from filing the present complaint
does not appear to have any force for the obvious reason
that the previous complaint filed by the workman under
Section 33-A of the Act was got dismissed by him vide
application dt. 18-11-2002 wherein the prayer was for
withdrawal of the Complaint with liberty to file a fresh
complaint, The learned Presiding Officer allowed that

application vide order dt. 28-1-2003. The order passed
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therein runs ““The learned counsel for the Complainant
Shri V.V. Pai filed an application seeking permission to
.withdraw the complaint. The permission granted.
Application is allowed™.

8. The learned counsel for the Company submitted
that there was no specific order for granting liberty of filing
a fresh complaint. He relied upon a case law AIR 1987
Supreme Court 88 in between Sarguja Transport Service,
Petitioner Vs. State Transport Appellate Tribunal, Gwalior
and others and submitted that the present complaint is
barred by the provisionis of the Order XXIII R. 1 of Civil
P.C. I fee! that this ruling is not helpful on the facts and
circumstances of the present case in view of the ordér of
the Tribunal quoted above whereby the Tribunal allowed
the application with specific words *‘Permission granted”.
Hence, it does not lie in the mouth of the Company to say
that present complaint is now barred. It may also be
mentioned that the aforesaid complaint was being
moved on account of pendency of the reference CGIT-49
of 1995 regarding the dismissal as of two different workmen
by the Company to the workmen of the CGIT-27 of 1996.
Hence, 1 conclude that the present application is not barred
by Order XXIlIR. 1 of Civil P.C.

9. Inview of the finding on point No. 1 the result is
that the present complaint is not maintainable, It is
accordingly dismissed. '

JUSTICE GHANSHYAM DASS, Presiding Officer
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New Delhi, the 26th September, 2006

S.0. 4143.— In pursuance of section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 18 of
2003) of the Centrat Government Industrial Tribunal /1 abour
Court, Mumbai-1 now as shown in the Annexure in'the
Industrial Dispute between the employers in relation to the
management of M/s. Chowgule & Co., Goa and their
workman, which was received by the Central Government
on 26-9-2006.

[No. L-29025/2/2006-IR (Misc.)]
B.M. DAVID, Under Secy.

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No.],
MUMBAI

PRESENT : Justice Ghanshyam Dass,
Presiding Officer
" - Application/Complaint No. CGIT-18 of 2003
(Arising out of No. CGIT-1/27 of 1996)
PARITES :

Mr. Ratnakar Shankar Complainant
Chawdikar

Vis.
Chowgule and Co. Ltd. Opp. Party

For the Opp. Party Shri. R.N. Shah, Adv.

For the Complainant Shri. V. V. Pai, Adv.
State : Maharashtra,
Mumbai, dated this 1st day of September, 2006

AWARD

1. The workman Shri Ratnakar Shankar Chawdikar
has moved the instant application dt. 22-5-2003 under
Section 33-A of the Industrial Disputes Act (hereinafter
referred to as the Act). The prayer made therein is for
withdrawal of the dismissal order and reinstatement with
back wages and continuity of service. The ground for the
claim is that Chowgule & Co. Ltd., Chowgule House,
Mormugac Harbour, Goa (hereinafier referred to as
Company has violated the mandatory provisions of Section
33(2)(b) of the Act on account of pendency of the Reference
CGIT-27 of 1996.

2. The application is being contested by the
Company on several grounds taken up by it in its reply
dt. 6-8-2003 inter alia on the pleas that there is no violation
of the provisions of the Section 33(2){(b) of the Act and
that the present Complainant is now estopped from filing
the present complaint on account of dismissal of his-earlier
complaint. The matter remained pending for one.reason or
the other. In view of the legal pleas taken up by the
Company, the learned counsel Shri V. V. Pai, for the
Complainant moved an application dt. 17-7-2006 with a
prayer that the maintainability of the present complaint
may be considered first. It is surprising that such an
application should have been moved by the Company

-taking up of the preliminary issue but the Company did not

chose for it. Instead, the workman has moved the instant
application,

3. The argument advanced by the learned
counsel for the parties have been heard and the record
is perused.

4. The following points arise for consideration,

as prayed for by the learned counsel for the workman.

(1) Whether Section 33(2)(b) of the Industrial
Dispute Act has been violated?
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(2) Whether the Complainant is now estopped from
filing the present cqmplaint?

5. POINT No.. 1. The present complaint is being
admittedly fited for viotation of the provisions of the
Section 33(2)(b) of the Act on account of pendency of
CGIT Ref. No. 27 of 1996. Admittedly, the CGIT No. 27 of
1996 was pending before this Tribunal on (?w day of
moving of the instant-.complaint under Section 33-A of
the Act. The reference was decided vide Award dt.
29-3-2004. This reference. was made by the Central
Government under clause (d) of Sub-section 1 of Section
10 of the Industrial Disputes Act, 1947. For considering
*“Whether the action of the Managing Director, Chowgule
and Company Ltd., Chowgule House, Mormugao Harbour
in straight away discharging from services of Mr. 8.8,
Naik, Ex-electrician Code No. 1937 as well as the General

-Secretary of the recognized Chowgule Employees Union
w.e.f. 2-11-1995 is just, valid andlegal? If not then, what
benefits the workman is entitled to?”

Vide Award dated 29-3-2004, it was held that dismissal
wasbad and the workman was reinstated with back wages.
I is clear from the perusal of the record that the reference
was wholly with respect to the grievances regarding
dismissat of the workman namely Mr. S.S. Naik who was
working as Electrician with Code No. 1937 and was holding
the post of General Secretary of the recognized Chowgule
Employee’s Union. This.cannot be said to be in any stretch
of imagination that the dispute was in between all the
workmen and the Company, since the reference was only
having the subject matter. of the dismissal of a specific
employee Mr. Nair. It is altogether immaterial that this

workman was holding thé post of General Secretary, The -

holding of post of General Secretary of the Union was in

his independent capacity. It was not related with the job -

which he was required to perform as Electrician.. The
dismissal was made by the Company for a particular
workman and not the General Secretary. The fact that the
workman happened to be the General Secretary of the Union
did not ‘mean that there was a dispute in between the
workmen as a commaunity and the Company. In this view of
the matter the present workman cannot be said to be
concerned in any manner. 1o attract the provisions of the
violation of Section 33(Z}b) of the Act. The matter for
consideration had conse before the Honourable High Court
~ of Orissa in the case of Khagendra Prasad Patra Vs,
D.T.M.8.T.S. Koraput and anather 1976 LAB 1.C. 1260 and
the Honourable High Court had held that the mere fact

that the petitioner workman was a.member of the Union.

which had taken up the pending dispute of another
workmanwill not makehim a workman *‘concemed” in the
dispute within the meaming of Section 33(1){(a). It is the
dispute that the workman has-to be concermed with and
not onty with the parties to:the dispute. It is after
ascertaining the nature of the pending dispute that the
Court can reach the conclusior whether the workman is

3188GL2006--18

‘‘concerned” withit or not. No case law has been submitted
by the learned cousel for the workmen to substaintiate his
arguments that the present workman was concerned in
any manner with the pendency of the Ref. No. 27 of 1996.
The necessity for compliance of Section 33(2)(b) of the
Act was required for the Company only when there was a
pending dispute in between the workman as a group and
the Company involving the issues relating to general
importance. The pendency of a dispute of a particular
employee regarding his dismissal cannot be said to be a
dispute refating to the workman as a whole. Hence, I
conclude that there was no necessity for the Company to
follow the mandatory provisions of Section 33(2)Xb) of the
Act and seck approval of its action regarding the dismissat
of the present workman.

6. ‘In this view of the matter the present complamt
under Section 33-A of the Act is not maintainable.

7. POINT NO., 2 : The plea of the Company that the
Complainant is estopped fromfiling the present complaint
does not appear to have-any force for the obvious reason
that the previous complaint filed by the workman under
Section 33-A of the Act was got dismissed by him vide
application dt. 18-11-2002 wherein the prayer was for
withdrawal of the Complaint with liberty to file a fresh
complaint. The tearned Presiding Officer allowed that
application vide order dt. 28-1-2003. The order passed
therein runs ““The leamed counsel for the Complainant

‘Shri V.V. Pai filed an gpplication seeking permission to

withdraw the cornplaint. The permission granted.
Apptication is allowed”.

8. The learhed counsel for the Company submitted
that there was no specificorder for granting liberty of filing
a fresh complaint. He relied upon a case law AIR 1987
Supreme Court 88 in between Sarguja Transport Service,
Petitioner V. State Transport Appellate Tribunal, Gwalior
and others and submitted that the present complaint is
barred by the provisions-ef the Order XXIII R. 1 of Civil
P.C. I feel that this ruling is not helpful on the facts and
circumstances of the present case in view of the order of
the Tribunal quoted above whereby the Tribunat allowed
the application with specific words *‘ Permission grant
Hence, it does not lie in the mouth of the Company to say
that present complaint is now barred. It may also he
mentioned thai- the aforesaid complaint was being
moved on account of pendency of the reference CGIT-49
of 1995 regarding the dismissal as of two different workmen
by the Company to the workmen of the CGIT-27 of 1996.
Hence, I conclude that the present application is not barred
by Order XXINI R. 1 of Civil P.C.

9. In view of the finding on point No: 1 the result is
that the present complaint is not maintainable. It is
accordingly dismissed.

| Sd/-
JUSTICE GHANSHYAM DASS, Presiding Officer
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New Delhi, the 26th September, 2006

8.0. 4144.— In Pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 17/2003)
of the Central Government Industrial Tribunal/Labour Court
Mumbai-I now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of M/s. Chowgule & Co., Goa and their
workman, which was received by the Central Government
on 26-9-2006.

[No. L-29025/2/2006-IR (Misc.)]

B. M. DAVID, Under Secy.

ANNEXURE

BEFORE THE CENTRALGOVERNMENT
INDUSTRIAL TRIBUNALNO.1
: MUMBAI
PRESENT:
Justice Ghanshyam Dass, Presiding Officer

Application/Complaint No. CGIT-17/2003
(Arising out of Ref. No. CGIT-1/27 0f 1996)

PARTIES
Mr. Ramkant P. Naik Complainant
V/s.
Chowgule and Co. Ltd. : Opp. Party -
For the Opp. Party Shri RN, Shah, Adv.
For the Complainant Shri V.Y. Pai, Adv.
State : Mabharashtra
Mumbai dated this 1st day of September, 2006

AWARD

1. The workman Shri Ramakant P. Naik has moved
the instant application dt. 22/5/2003 under Section 33-A of
the Industrial Dispute Act (hereinafter referred to as the
Act). The prayer made therein is for withdrawal of the
dismissal order and reinstatement with back wages and
continuity of service. The ground for the claim is that
Chowgule and Co. Ltd., Chowpgule House, Mormugao

Harbour, Goa hereinafier referred to as Company has
violated the mandatory provisions of Section 33(2)(b) of
the Act on account of pendency of the Reference CGIT-27
0f1996.

2. The application is being contested by the
Company on several grounds taken up by it in its reply
dt.06-8-2003 inter alia on the pleas that there is no violation
of the provisions of the Section 33(2)(b) of the Act and
that the present Complainant is now estopped from filing
the present complaint on account of dismissal of his earlier
complaint. The matter remained pending for one reason or
the other. In view of the legal pleas taken up by the
Company, the learned counsel Shri.V.V.Pai, for the
Complainant moved an application dt.17-7-2006 with a
prayer that the maintainability of the present complaint
may be considered first. It is surprising that such an
application should have been moved by the Company
taking up of the preliminary issue but the Company did not
chose for it. Instead, the workman has moved the instant
application.

3. The argument advanced by the learned counsel

- for the parties have been heard and the record is perused.

4. The following points arise for consideration, as
prayed for by the learned counsel for the workman.

(1) Whether Section 33(2)(b) of the Industrial
Dispute Act has been violated ?

(2) Whether the Complainant is now estopped |
from filing the present complaint?

5. POINT NO.1: The present complaint is being
admittedly filed for violation of the provisions of the Section
33(2)(b) of the' Act on account of pendericy of CGIT Ref.
No.27 of 1996. Admittedly, the CGIT No.27 of 1996 was
pending before this Tribunal on the day of moving of the
instant complaint under, Section 33-A of the Act. The
reference was decided vide Award dt.29-3-2004. This

" reference was made by the Central Government under clause

(d) of sub-section 1 of Section 10 of the Industrial Disputes
Act 1947. For considering “Whether the action of the
Managing Director, Chowgule and Company Lid.,
Chowgule House, Mormugao-Harbour in straight-away
discharging from service of Mr.5.S.Naik, Ex-electrician
Code No. 1937 as well as the General Secretary of the
recognized Chowgule Employees Union w.e.f. 11-2-1995
is just, valid and legal? If not then, what benefits the
workman is entitled t0?”

Vide Award dated 29-3-2004, it was held that dismissa}
was bad and the workman was reinstated with back wages.
It is clear from the perusal of the record that the reference
was wholly with respect to the grievances regarding
dismissal of the workman namely Mr.S.S.Naik who was
working as Electrician with Code No.1937 and was holding
the post of General Secretary of the recognized Chowgule
Employee's Union. This cannot be said to be in any stretch
of imagination that the dispute was in between all the
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workmen and the Company, since the reference was only
having the subject matter of the dismissal of a specific
employee Mr. Nair. It is altogether immaterial that this
workman was holding the post of General Secretary. The
holding of post of General Secretary of the Union was in
his independent capacity. It was not related with the job
which he was required to perform as Electrician. The
dismissal was made by the Company for a particular
workman and not the General Secretary. The fact that the
workman happened to be the General Sccretary of the Union
did not mean that there was a dispute in between the
workmen as a dispute in between the workmen as a
community and the Company. In this view of the matter the
present workman cannot be said to be concerned in any
manner to attract the provisions of the violation of Section
33(2)(b) of the Act. The matter for cansideration had come
before the Honourable High Court of Orissa in the case of
Khagendra Prasad Patra vs.D.T.M.S8.T.S.Koraput and
another 1976 LAB 1.C. 1260 and the Honourable High Court
had held that the mere fact that the petitioner workman
was a member of the Union which had taken up the
pending dispute of another workman will not make him a
workman “concerned’ in the dispute within the meaning
of Section 33(1) (a). It is the dispute that the workman
has to be concerned with and nnt only with the parties to
the dispute. It is after ascertaining the nature of the
pending dispute that the Court can reach the conclusion
_whether the workman is “concerned’ with it or not. No
case law has been submitted by the learned counse] for the
workmen to substantiate his arguments that the present
workman was concerned in any manner with the pendency
of the Ref. No.27 of 1996. The necessity for compliance of
Section 33(2)(b) of the Act was required for the Company
only when there was a pending dispute in between the
workman as a group and the Company involving the issues
relating to general importance; The pendency of a dispute
of a particular employee regarding his dismissal cannot be
said to be a dispute relating to the workman as a whole.
Hence, I conclude that there was no necessity for the
Company to follow the mandatory provisions of Section

33(2)(b) of the Act and seck approval of its action regarding -

the dismissal of the present workman.

6. In this view of the matter the present complaint
under Section 33-A cf the Act is not maintainable.

- 7. POINT NO. 2 : The plea of the Company that the
Complainant is estopped from filing the present complaint
does not appear to have any force for the obvious reason
that the previous complaint filed by the workman under
Section 33-A of the Act was gol dismissed by him vide
application dt.18-11-2002 wherein the prayer was for
withdrawal of the Complaint with liberty to file a fresh
complaint. The learned Presiding Officer allowed that
application vide order dt.28-1-2003. The order passed
therein Tuns “The learned counsel for the Complainant
Shri. V. V. Pai filed an application seeking permission to
withdraw the complaint permission granted. Application
is. allowed".

8. The learned counse! for the Company submitted
that there was no spec1ﬁc order for granting liberty of filing
a fresh complaint. He relied upon a case law AIR 1987
Supreme Court 88 in between Sarguja Transport Service,
Petitioner vs. State Transport Appellate Tribunal, Gwalior

- and others and submitted that the present complaint is

barred by the provisions of the Order XXIII R.1 of Civil P.C.
[ feel that this ruling is not helpful on the facts and
circumstances of the present case in view of the order of
the Tribunal quoted above whereby the Tribunal allowed
the application with specific words "Permission granted”.
Hence, it does not lie in the mouth of the Company to say
that present complaint is now barred. It may alsa be
mentioned that the aforesaid complaint was being moved
on account of pendency of the reference CGIT -49 of 1995
regarding the dismissal as of two different workmen by the
Company to the workmen of the CGIT-27 0f 1996. Hence, I
conclude that the present application is not barred by Order
XX RAof Civil P.C. :

9. In view of the finding on point No.1 't'lie result is
that the present complaint is not maintainable. It is
accordingly dismissed.

JUSTICE GHANSHYAM DASS, Presiding Ofﬁcer
¢ feweft, 26 faa=w 2006
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New Delhi, the 26th September, 2006
S.0. 4145.— In Pursuance of Section 17 of ihe
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 6/2003)
of the Central Government Industrial Tribunal/Labour Court
Mumbai-I now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of M/s. Chowgule & Co., Goa and their
workman, which was received by the Central Government
on 26-9-2006
[No. L-29025/2/2006-IR (Misc. )}
B. M. DAVID, Under Secy.
ANNEXURE
BEFORE THE CENTRALGOVERNMENT -
INDUSTRIALTRIBUNALNO. 1
MIUMBAI
 PRESENT:
Justice Ghanshyam Dass, Presiding Officer
Application/Complaint No. CGIT-1/27 of 2003
(Arising ount of Ref, No. CGIT-1/27 of 1996)
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PARTIES pending before this Tribunal on the day of moving of the
D kar - nant instant complaint under Section 33-A of the Act. The
x{)lkagramber Shan Complainan reference was decided vide Award 41.29-3-2004. This
reference was made by the Central Government under clause
Vis. _ (d) of sub section 1 of Section 10 of the Industrial Dispute
Chowgule and Co. Ltd. : Opp. Party Act 1947, For considering “Whether the action of the
Managing Director, Chowgule and Company Ltd.,

APPEARANCES

For the Opp. Party Shri R.N. Shah, Adv.

For the Complainant Shri V.V_Pai, Adv,
State : Maharashtra

Mumbai dated this 1st day of September, 2006
AWARD .

1. The workman Shri Digamber Shankar Asolker
Pereira has moved the instant application dt. 22/5/2003
under Section 33-A of the Industrial Disputes Act
(hereinafier referred to as the Act). the pryaer made therein
is for withdrawal of the dismissal order and reinstatement
with back wages and continuity of service. The ground for
the claim is that Chowgule and Co. Ltd, Chowgule House,
Mormugao Harbour, Goa (hercinafter referred to as
Company) has violated the mandatory provisions of
Section 33(2)(b) of the Act on account of pendency of the
Reference CGIT-27 of 1996,

2. The application is being contested by the
Company on several grounds taken up by it in its reply
dt.06/8/2003 inter alia on the pleas that there is no violation
of the provisions of the Section 33(2)(b) of the Act and
that the present Complainant is now estopped from filing
the present complaint on account of dismissal of his earlier
complaint. The matter remained pending for one reason or
the other. In view of the legal pleas taken up by the
Company, the learned counsel Shri.V.V.Pai, for the

Complainant moved an application dt.17-7-2006 with a '

prayer that the maintainability of the present complaint
may be considered first. It is surprising that such an
application should have been moved by the Company
taking up of the preliminary issue but the Company did not
chose for it. Instead, the workman has moved ihe instant
application.

3. The argument advanced by the learned counsel

for the parties have been heard and the record is perused.

4. The following points arise for consideration, as

prayed for by the learned couvnsel for the workman.

(1) Whether Section 33(2)(b) of the Industrial
Disputes Act has been vielated ?

{2) Whether the Complainant is now estopped
fromfiling the present complaint ?

5. POINT NO. 1: The present complaini is being

admittedly filed for violation of the provisions of the Section

33(2)(b) of the Act on account of pendency of CGIT Ref.
No.27 of 1996. Admittedly, the CGIT No.27 of 1956 was

Chowgule House, Mormugao-harbour in straight-away
discharging from services of Mr.S.S Naik, Ex-electrician
Code No. 1937 as well as the General Secretary of the
recognized Chowgule Employees Union w.ef 11-2-1995
is just, valid and legal? If not then, what benefits the
workmon is entitled to 7'

Vide Award dated 29-3-2004, it was held that dismissa)
was bad and the workman was reinstated with back wages.
It is clear from the perusal of the record that the reference
was wholly with respect to thé grievances regarding
dismissal of the workman namely Mr,S.8.Naik who was
working as Electrician with Code No.1937 and was holding
the post of General Secretary of the recognized Chowgule
Employee's Union. This cannot be said to be in any stretch
of imagination that the dispute was in between all the
workmen and the Company, since the reference was only
having the subject matter of the dismissal of a specific
employee Mr. Naik. It is altogether immaterial that this
workman was holding the post of General Secretary. The
holding of post of General Secretary of the Union was in
his independent capacity. It was not related with the job
which he was required to perform as Electrician. The
dismissal was made by the Company for a particular
workman and not the General Secretary. The fact that the
workman happened to be the General Secretary of the Union
did not mean that there was a dispute in between the
workmen as a community and the Company. In this view of
the matter the present workman cannot be said to be
concerned in any manner to attract the provisions of the
violation of Section 33(2)(b) of the Act. The matter for
consideration had come before the Honourablz High Court
of Orissa in the case of Khagendra Prasad Patra vs.
D.T.M.S.T.S.Koraput and.another 1976 LAB 1.C.1260 and
the Honourable High Court had held that the mere fact
that the petitioner workman was a menber of the Union
which had taken up the pending dispute of another
workman will not make him a workman “concerned” in
the dispute within the meaning of Sectior 33(1) {a). It is
the dispute that the workman has to be concerned with
and not only with the parties to the dispute, It is after
ascertaining the natire of the pending dispute that the
Court can reach the conclusion whether the workman is
“concerned” with it or not. No case law has been
submitted by thz learned counsel for ihe workmen to
substantiate his arguments that the present workman was
concemned in any manner with the pendency of the Ref.
No.27 of 1996, The necessity for compliance of Section
33(2)(b} of the Act was required for the Company only
when there was a pending dispuate in between the workman
as a group and ihe Company involving the issues relating
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Complainant moved an application dt.17-7-2006 with a
prayer that the maintainability of the present complaint
may be considered first. It is surprising that such an
application should have been moved by the Company
taking up of the preliminary issue but the Company did not
chose for it. Instead, the workman has moved the instant
application. :

3. The argument advanced by the learned counsel
for the parties have been heard and the record is perused.

4. The following points arise for consideration, as
prayed for by the learned counsel for the workman.

(1) Whether Section 33(2)(b) of the Industrial
Disputes Act has been violated ?

(2) Whether the Complainant is now estopped
from filing the present complamt ?

5. POINT NO. 1: The present complaint is being
admittedly filed for violation of the provisions of the Section
33(2)(b) of the Act on account of pendency of CGIT Ref.
No. 27 of 1996. Admittedly, the CGIT No. 27 of 1996 was
pending before this Tribunal on the day.of moving of the
instant complaint under Section 33-A of the Act. The
reference was decided vide Award ‘dt. 29-3-2004. This
reference was made by the Central Government under clause
(d) of sub-section (1) of Section 10 of the Industrial
Disputes Act, 1947. For considering “Whether the action
of the Managing Director, Chowgule and Company Ltd.,
Chowgule House, Mormugao-harbour in straight-away
discharging from services of Mr.S.S.Naik, Ex-electrician
Code No. 1937 as well as the General Secretary of the
recognized Chowgule Employees Union w.e.f 11-2-1995
is just, valid and legal? If not then, what benefits the
workman is entitled to ?” '

Vide Award dated 29-3-2004, it was held that dismissal
was bad and the workman was reinstated with back wages.
It is clear from the perusal of the record that the reference
was wholly with respect to the grievances regarding
dismissal of the workman namely Mr. S.5.Naik who was
working as Electrician with Code No.1937 and was holding
the post of General Secretary of the recognized Chowgule
Employee’s Union. This cannot be said to be in any stretch
of imagination that the dispute was in between all the
workmen and the Company, since the reference was only
having the subject-matter of the dismissal of a specific
employee Mr. Nair. It is altogether immaterial that this

workman was holding the post of General Secretary. The

holding of post of General Secretary of the Union was in
his independent capacity. It was not related with the job
which he was required to perform as ‘Electrician. The
dismissal was made by the Company for a particular
workman and not the General Secretary. The fact that the
workman happened to be the General Secretary of the Union
did not mean that there was a dispute in between the
workmen as a community and the Company, In this view of
the matter the present workman cannot be said to be
concerned in any manner to atiract the provisions of the

v

violation of Section 33(2)(b) of the Act. The matter for
consideration had come before the Honourable High Court
of Orissa in the case of Khagendra Prasad Patra vs.
D.T.M.S.T.S. Koraput and another 1976 LAB L.C. 1260 and
the Honourable High Court had held that the mere fact
that the petitioner workman was a member of the Union
which had taken up the pending dispute of another .
workman will not make him a workmin “concerned” in
the dispute within the meaning of Section 33(1} (a). It is
the dispute that the workman has to be concerned with
and not only with the parties to the dispute. It is after
ascertammg the nature of the pendmg dispute that the

"Court.can reach the conclusion whether the workman is

“concerned” with it or not. No case law has been
submitted by the learned counsel for the workmen to _
substantiate his arguments that the present workman was
concerned in any manner with the pendency of the Ref.
No.27 of 1996. The nécessity for compliance of Section
33(2)(b) of the Act was required for the Company only
when there was a pending dispute in between the workman

. as a group and the Company involving the issues relating

to general importance. The pendency of a dispute of a
particular employee regarding his dismissal cannot be said
to be a dispute relating to the workman as a whole. Hence,
I conclude that there was no necessity for the Company to
follow the mandatory provisions of Section 33(2)(b) of the
Act and seck approval of its action rcgardmg the dismissal
of the present workman

6. In this view of‘the matter the preseht complaint
under Sectio_n 33-A of the Act is not maintainable.

7. POINTNO. 2 : The plea of the Company that the
Complainant is estopped from filin g the present complaint
does not appear to have any force for the obvious reason
that the previous complaint filed by the workman under
Section 33-A of the Act was got dismissed by him vide

application dt.18-11-2002 wherein the prayer was for

withdrawal of the Complaint with liberty to file a fresh
complaint. The learned Presiding Officer allowed that

"application vide order dt. 28-1-2003. The order passed

therein runs “The learned counsel for the Complainant
Shri. V. V. Pai filed an application seeking permission to
withdraw the complaint permission granted. Application
Is allowed”,

8. The léamed counsel for the Company submitted
that there was no specific order for granting liberty of filing
a.fresh complaint. He relied upon a case law AIR 1987
Supreme Court 88 in between Sarguja Transport Service,
Petitioner vs. State Transport Appellate Tribunal, Gwalior
and others and submitted that the present complaint is
barred by the provisions of the Order XXIIIR.1 of Civil P.C.
I feel that this ruling is not helpful on the facts and
circumstances of the present case in view of the order of
the Tribunal quoted above whereby the Tribunal allowed
the application with specific words “Permission granted”.
Hence, it does not lie in the mouth of the Company to say
that present complaint is now barred. It may also be

‘mentioned that the aforesaid complaint was being moved
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on account of pendency of the reference CGIT-49 of 1995
regarding the dlsmlssai asof Wi different workmen by the

Company to the wotkmen of the CGIT-27 0£1996. Heénes, 1

conclude that the present apphcatlon isnot barred by Order
XXIMRIofCivilP.C.

9. In view of the finding on point No.1 t_he result is
that the present complaint is not maintainable. Tt is
accordingly dismissed. :

JUSTICE GHANSHYAM DASS, Pmadmg Officer
=|§ feret, 26 fermeat, 2006
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New Del]n the 26th September, 2006

8.0. 4147.— In pursuance of Section 17 of 'the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 8/
2003) of the Central Government Industrial Tribunal/Labour
Court, Mumbgi-] now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
Management of M/s. Chowgule & Co., Goa and their
workman, which was recelvcd by the Oentral Govemment
on 26-9-2006. :

[No.L-29025/2/2006-IR (Misc.)] |

* ' B.M. DAVID, Unider Secy.
- INDUSTRIAL TRIBUNAL NO.1, -
PRESENT: :
Justicé Ghanshyam Dass, Presiding Officer

Applicaiton/Complaint No. CGIT-8/2003
(Arising out of Ref. CGIT-1/27 of 1996)

PARTIES: =
Mr. RamDass'H. Nai_l; ;. Complainant =
Chowgule and Co. Ltd. Opp Party
For the Opp. Party ShnRN Shah, Adv o
For the Complainant . Shn V.V. Pai, Adv.
State - . i Maharashtra

Mumbai, dated this 1st day of September, 2006
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AWARD

1 Thc workman Shrl Ramdas H. Naik has moved
the mstant applicant dt. 22-5-2003 under Sccuon 33-Aof
the Industrial Dispute Act (hereinafter referred to as the
“Act). The prayer made’therein is for withdrawal of the

disimissal order and reinstatement with back wages and

continuity of service. The ground for the claim is that
Chowgule and Co. Ltd Chowgule House, Mormugao
Harbour, Goa (hereinafter refcn’ed to as Company) has
violated the mandatory provisions of Section 33(2)(b) of
the Act on account of pendency of the Reference
CGIT- 27of1996 '

2. The applrcatlon is being contested by the

-Company on several grounds taken up by it in its reply

dt.06-8-2003 inter alia-on the pleas that there is no violation
of the provisions of the Section 33(2)(b) of the Act and
that the present Complainant is now estopped from filing
the present complaint on account of dismissal of his
‘earlier complaint. The matter remained pending for one
reason or the other. In view of the legal'pleas taken up by
the Company, the learned counsel Shri.V, V. Pai, for the
Complainant moved an application dt.17-7-2006 with a
prayer that the maintainability. of the present complaint
may be considered first. It is surprising that such an
application should have been moved by the Company
taking up of the preliminary issue but the Company did not
chose for it. Instead, the workman has moved the instant
application. : _

3. The argument advanced by the TIearned counsel

_ for the parties have been heard and thé record is perused.

4. The following points arise- for consideration, as

prayed for by the Ieamed counsel for the workman

(1) Whether: Sectmn 33(2)(b) of the Indusmal
Disputes Act has been violated ?

{2) Whether the Complainant is now estopped
from filing the present complaint?

5. POINT NO. 1: The present complaint is being
admittedly filed for violation of the provisions of the Section
33(2)(b) of the Act on account of pendency of CGIT Ref.
No. 27 of 1996. Admittedly, the CGIT No. 27 of 1996 was
pending before this Tribunal on the day of moving of the
instant complaint under Section 33-A of the ‘Act. The
reference was décided vide Award dt. 29-3-2004. This
reference was made by the Central Government under clause
{(d) of sub-section 1 of Section 10 of the Industrial Dispute
Act 1947. For considering “Whether the action of the
Managmg Director, Chowgule and Company Lid.,
Chowgule Housé! Marmuga Harbour in straight away

) d_zsc_hargmg from services of Mr. 8. 8. Naik, Ex-electrician
‘Code No. 1937 as well as the General Secretary of the

recognized Chowgule Emplayees Union w.e.f. 2-11-1995
is just, valid and legal? If not then, what benefits the
workman is entitled to ?
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Vide Avward dated 29-3-2004, it-was held that dismissal
was bad and the woskman wasseimsiated with back wages. -
It is clear from the pervsalwf the yecond that:the reference
wes wholly with respect 40 the grievances. regarding
dismissal.of the workman nansely Mr. 3. 8. Naik-who was
working as ElectricismrwitheCode No 1937 and-was halding
the post of General Scoretary-of the recognized Chowgule
Empleyee’s Union. Thiscannot be said10.be in any stretch
of imagination that. the dispute was in between all the
workmen and the ‘Company, since the reference was only
having the subject-matter of the dismissal of a specific
employee Mr. Nair. It is altegether immaterial that this
workman was holding the post-of General Secoretary. The
holding of post of General Secretary of the Union was in
his independent capacity. It was not related with the job
which he was required te perform as Electrician. The

_dismissal was made by the Company for a particular
workman and not the ‘Ganeral Secrétary. The fact thatthe
workman happened to'be theiGeneral Secretery.of the Union
did not'meanthatithere wasa dispute inbetween workmen
as acommunity and the Company. in this view of the matter
the ‘present workman .canmat 'He said 10 be concerned in
any. manner-io ‘attract 1he provisions.ef the vielaiion of
Section 33(2){b) of the Act. The mater for consideration
had come ‘before the Honouwrable $fighCourt of Orissa in
the case of Khagendra Prasad Patra Vs. DT.MS5.TS.
Koraput amd another 19763 4B 1:C. 1260 and the Honourable
High Court had held that the mere fact that the petitioner
workmuan was-a member of the Union which had taken up -
the pending dispute of another workman will not make
him a workman “concerned” in the dispute within the
meaning aof Section 33¢8)-(a). ¥ is the dispute -that the
workman has to be-concerned with-and not only with the
parties to the dispute. Itis.after ascertaining the nature of
the pending dispute that the Court can reach the
conclusion whether the workman is “concerned” with it
or not. No case law has been submitted by the leamed
covnscl for the workmen. to substantiate his arguments
that the present workman was concemned in any manner

with the pendency of the Ref. No:27 of 1996. The necessity

forcompliance of Section 33¢2){b} of the Act was required.
for the Company only whenthere wasa pending dispute in
between the workman. as a gronp and the Company:
involving the issues relating 1o general importance; The
pendency-of a dispute.of a particuiar-employec regarding
his dismissal cannot be said to be a.dispute relating to the
workman as a whole. Hence, I conclude that there was no
necessity for the- Cempany to follow the mandatory
provisions of Section 33(2)b)of the Act and seek approval
of its action regarding the dismissabiof the present workenan,

6. In this view of the matter the present complaint
under Section 33-A of the Act is not-maintainable.

7. POINTNO. 2 : The plea of the Company that the
Complainant is estopped fronvfiling the present. complaint*
does not appear to have any force for the obvious reason
that the previous complaint filed by the workman under:.

" Section. 33-A of the Act was got dismissed by him vide

application .dt.18/11/2002 wherein the prayer was for

-withdrawal of the Complaint with Iiberty to file a fresh

compiaint. The learned Presiding Officer allowed that
applications vide order dt.2B/1/2003. The order passed
therein runs 'The learned counsel for the Complainant
shri. V. V.Pai filed an application seeking permission to
withdraw. the complaint. The permission granted.

Application is allowed”.

8. The learmed counsel for the:Company submitted
that there was no specific order for granting liberty of filing
a fresh complaint. He relied upon a case law AIR 1987
Supreme Court 88 in between Sarguja Transport Service,
Petitioner Vs. State Transport Appellate Tribunal; Gwalior
and others and submitted that the present complaint is
barred by the provisions of the Order XXIIT'R.t of CivilP.C.
I feel that this ruling is not helpful on the facts and
circumstances of the present.case in view of the order of
the Fribunal queted above whereby the Tribuna! allowed
the application with specific words "Permission granted”,
‘Hence, it does-not lie in the mouth of the Company to say
that present complaint is now barred. It may also be
mentioned that the aforesaid . complaint was being moved
onaccount of pendency of the reference CGIT -49 of 1995
regarding the dismissal as of two difterent workmen by the
Company to the workmen of the CGIT-27 of 1996. Hence,
I conclude that the present application is not barred by
Order XXIHI R} of Civil P.C.

9. Inview of the finding on point No.1 the result is
that the present-complaint is not maintainable. It is
-accordingly dismissed. ‘

FUSTKCE GHANSHYAM DASS, Presiding Officer
¢ fewett, 26 Faawr, 2006

WA 4148 — 3t famm sfufrm, 1947 (1947
F114) HHRT 17 & SR H, RS TER A, 9@ ¥
%, M ® W © vag Pt o o s &
=, sy ¥ Fifte defe R 5 23359 wEr e
FAferarcoy s araery, Pad-1% dAR (60T wer 9/2003)
i e wet &, I 0T TER T 26-9-2006 F @
TS

[®. Te-29025/2/2006—3m8 am (fafay) ]
. . efgE, s ufws

New Delhi; the 26th September,
$X0.. 4343.— In pursuance of section 17 of the

“Industrial Disputes Act, 1947 (14 of 1947), the Central

Govemment hereby publishes the award (REf. No. 9/2003)

-of the Central Government Industrial Tribunal/Labour Court

Mambai-d now as:shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of M/s. Chowgule: & Co., Goa and their
workman, which was received by the Central
Govermament.on 26-9-2006.
[No.L-29025/2/2006-IR (Misc.)]

B. M. DAVID, Under Secy.
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- ANNEXURE

BEFORE THECENTRALGOVERNMENT
INDUSTRIAL TRIBUNALNO.J,
- - MUMBAI

- JUSTICE GHANSHYAM DASS, Presiding Officer

Application/Complaint No. CGIT-1.9-2003 _
(Arising out of Ref, No. CGIT-1/27 0f 1996)

: PARTIES
Sainath .Raghunath' Compléinant
Mainkar
V/s.

Chowgule and Co. Lid. = Opp. Party

APPEARANCES
Forthe Opp. Party . :. Shri R.N. Shah, Adv.
For the Complainant © ShriV. V. Pai, Adv.
State : Maharashtra

Mumbai, dated this 1st day of September, 2006
AWARD

1. The werkman Shri Sainath . Raghumath Mainkar
has moved the instant application dt. 22/5/2003 under
Section 33-A of the Industrial Dispute Act (hereinaiter
referred to as the Act), the prayer made therein is for
withdrawal of the dismissal order and reinstatement with
back wages and continuity of service. The ground for the
claim is- that Chowgule and Co. Ltd, Chowgula House,
Mormugao Harbour, Goa (hereinafter referred to as
Company has violated the mandatory provisions of Section
33(2)Db) of the Act on account of pendency of the Reference

- CGIT-270f1996.

2. The application is being contested by the
Company on several grounds taken up by it in its reply dt.
6-8-2003 inter alia on the pleas that there is no violatien of
the provisions of the Section 33(2)(b) of the Act and that
the present Complainant is now estopped from filing the
present complaint on account of dismissal of his earlier
complaint. The matter remained pending for one reason or
the other. In view of the legal pleas taken up by the
Company, the learned counsel Shri.V.V.Pai, for the
Complainant moved an application dt.17-7-2006 with a
prayer that the maintainability of the present complaint
may be considered first, It is surprising that such an
application should have been moved by the Company

taking up of the preliminary issue but the Company did not *

chose for it. Instead, the workman has moved the instant
application.

3. The argument advanced by the learned counsel
for the parties have been heard and the record is perused,

4. The following points arise for consideration, as -

prayed for by the learned counsel for the workman.

J188GI2006—19

(1) Whether Section 33(2)(b) of the Indusirial
Dispute Act has been violated ?

(2) Whether the Complainant is now esiopped
from filing the present complaint ?

-5. POINT NO. 1: The present complaint is being
admittedly filed for violation of the provisions of the Section
33(2)(b) of the Act on account of pendency of CGIT Ref.
NQ.27 of 1996. Admittedly, the CGIT No.27 of 1996 was
pending before this Tribunal on the day of moving of the
instant complaint under Section 33-A of the Act. The
reference was decided vide Award dt.29-3-2004. This
reference was made by the Central Government under clause
(d) of Sub-section (1} of Section 10 of the Indusirial Dispuie
Act 1947. For considering “Whether the action of the
Managing Director, Chowgule and Company Ltd..

_Chowgule House, Mormugao-Harbour in straight-away

discharging from services of Mr. §.8. Naik, Ex-electrician
Code No. 1937 as well as the General Secretary of the
recognized Chowgule Employees Union w.e.f. 20-11-1995
is just, valid and legal? If not then, what benefiis th._
workman is entitled to 7

Vide Award dated 29—3—20()4, it was held that dismissal
was bad and the workman was reinstated with back wages.
1t is clear from the perusal of the record that the reference
was wholly with respect to the grievances regarding
dismissal of the workman namely Mr.8.8.Naik who was
working as Electrician with Code No.1937 and was holding
the post of General Secretary of the recognized Chowgule
Employee’s Union. TIns-cannot be said (o be in any stretch
of imagination that; the. dispute was in between all the

" workmen and the Company, since the reference was only

having the subject maiter of the dismissal of a specific
employee Mr. Nair. [t is altogether immatcrial that this
workman was holding the post of General Secretary. The
holding of post of General Secretary of the Union was in
his independent capacity. It was not related with the job
which he was required to perform as Electrician. The
dismissal was made by the Company for a particular

‘workman and not the General Secretary. The fact that the

workman happened to be the General Secretary of the Union
did not mean that there was a dispute in between workmen
as a community and the Company. In this view of the matter
the present workman cannot be said to be concerned in
any manner to attract the provisions of the violation of
Section 33(2)(b) of the Act. The matter for consideration
had come before the Honourable High Court of Orissa in

Koraput and another 1976 LAB 1.C.1260 and the Honourable
High Court had held that the mere fact that the petitioner
workman was a member of the Union which had taken up
the pending dispute of another workman will not make
him a workman “concerned” in the dispute within the
meaning. of Section 33(1)(a). It is the dispute that the
workman has to be concerned with and not only with the
parties to the dispute. It is after ascertaining the nature of
the pending dispute that the Court can reach the
conclusion whether the workman is “concerned” wzth it
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2. The application is being contested by the Company
on several grounds taken up by it in its reply dt. 6-8-2003
inter alia on the pleas that there is no violation of the
provisions of the Section 33(2)(b) of the Act and that the
present Complainant is now estopped from filing the present
complaint on account of dismissal of his eaflier complaint.
The matter remained pending for one reason or the other.
In view of the legal pleas taken up by the Company, the
learned counsel Shri V. V. Pai, for the Complainant moved
an application dt. 17-7-2006 with a prayer that the
majntainability of the present complaint may be considered
first. It is surprising that such an application should have
been moved by the Company taking up of the preliminary
issue but the Company did not chose for it. Instead, the
workman has moved the instant application. )

3. The argument advanced by the learned counsel
for the parties have been heard and the record is perused.

4. The following points arise for consideration, as
prayed for by the learned counsel for the workman.

(1) Whether Section 33(2)(b) of the Industrial
" Dispute Act has been violated ?

(2} Whether the Complainant is now estopped
from filing the present complaint ?

5. Point No. 1 : The present complaint is being
admittedly filed for violation of the provisions of the
Section 33(2)(b) of the Act on accouni of pendency of
COGIT Ref. No, 27 of 1996, Admittedly, the CGIT No. 27 of
1996 was pending before this Tribunal on the day of moving
of the instant complaint under Section 33-A of the Act.
The reference was decided vide Award dt. 29-3-2004. This
reference was made by the Central Government under clause
(d) of sub-section 1 of Section 10 of the Industrial Dispute
Act, 1947. For considering “Whether the action of the
Managing Director, Chowgule and Company Ltd.,
Chowgule House, Mormugao-Harbour in straight-away
discharging from services of Mr. 8. 5. Naik, Ex-electrician
Code No. 1937 as well as the General Secretary of the
recognized Chowgule Employees Union w.e. f. 2-11-1995
is just, valid and legal? If not then, what benefits the
workman is entitled 10?”

Vide Award dated 29-3-2004, it was held that dismissal
was bad and the workman was reinstated with back wages.
It is clear from the persual of the record that the reference
was wholly with respect to the grievances regarding
dismissal of the workman namely Mr. 8. S. Naik who was
working as Electrician with Code No. 1937 and was holding
the post of General Secretary of the recognized Chowgule
Employee’s Union. This cannot be said to be in any stretch
of imagination that the dispute was in between all the
workman and the Company, since the reference was only
having the subject matter of the dismissal of a specifice
employee Mr. Nair. It is altogether immaterial that this
workman was holding the post of General Secretary. The

holding of post of General Secretary of the Union was in
his independent capacity. It was not related with the job
which he was required to perform as Electrician. The
dismissal was made by the Company for a particular
workman and not the General Secretary. The fact that the
workman happened to be the General Secretary of the Union
did not mean that there was a dispute in between the
workmen as a community and the Company. In this view of
the matier the present workman cannot be said to be
concerned in any manner to attract the provisions of the
violation of Section 33(2)(b) of the Act. The matter for
consideration had come before the Honourable High Court
of Orissa in the case of Khagendra Prasad Patra vs.
D.T.M.S.T.S. Koraput and another 1976 LAB 1.C. 1260 and
the Honourable High Court had held that the mere fact
that the petitioner workman was a member of the Union
which had taken up the pending dispute of another
workman will not make him a workman “concerned” in
the dispute within the meaning of Section 33(I1)Xa). It is
the dispute that the workman has to be concerned with
and not only with the parties to the dispute. It is after
ascertaining the nature of the pending dispute that the
Court can reach the conclusion whether the workman is
“concerned” with it or not. No case law has been submitted
by the learned counsel for the workmen to substantiate his
arguments that the present workman was concerned in
any manner with the pendency of the Ref. No. 27 of 1996.
The necessity for compliance of Section 33(2)(b) of the

" Act was required for the Company only when there was a

pending dispute in between the workman as a group and
the Company involving the issues relating to general
importance. The pendency of a dispute of a particular
employee regarding his dismissal cannot be said to be a
dispute relating to the workman as a whole. Hence, 1
conclude that there was no necessity for the Company to
follow the mandatory provisions of Section 33(2)(b) of the
Act and seek approval of its action regarding the dismissal
of the present workman.

6. In this view of the matter the present complaint
under Section 33-A of the Act is not maintainable.

7. Point No. 2 : The plea of the Company that the .

~ Complainant is estopped from filing the present complaint

does not appear to have any force for the obvious reason
that the previous complaint filed by the workman under
Section 33-A of the Act was got dismissed by him vide
application dt. 18-11-2002 wherein the prayer was for
withdrawal of the Complaint with liberty to file a fresh
complaint. The learned Presinding Officer allowed that
application vide order dt. 28-1-2003. The order passed
therein runs “The learned counsel for the Complainant
Shri V. V. Pai filed an application seeking permission to
withdraw the complaint. The permission granted.
Application is allowed”.

8. The learned counsel for the Company submitted
that there was no specific order for granting liberty of filing
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or not. No case law has been submitted by the leared
counsel for the workmen to substantiate his arguments
that the present workman was concerned in any manner
with the pendency of the Ref. No.27 of 1996. The necessity
- for compliance of Section 33(2)(b) ofthe Act was required
for the Company only when there was a pending dispute in
between the workman as a group and the Company
involving the issues relating to general importance. The
pendency of a dispute of a particular employee regarding
his dismissal cannot be said 1o be a dispute relating to the
workman as a whole. Hence, 1 conclude that there was no
necessity for the Company to follow the mandatory
provisions of Section 33(2)(b) of the Act and seek
approval of its action regardmg the dismissal of the present
workman.

6. In this view of the matter the present complaint
under Section 33-A of the Act is not maintainable.

7. POINT NO. 2 : The plea of the Company that the
Oomplamant is estopped from filing the present complaint
does not appear to have any force for the obvious reason
that the previous complaint filed by the workman under
Section 33-A of the Act was got dismissed by him vide

.application dt.18-11-2002 wherein the prayer was for
withdrawal of the Complaint with liberty to file a fresh

complaint. The leamned Presiding Officer allowed that

application vide order dt. 28-1-2003. The order passed
therein runs “Theslearned counsel for the Complainant
Shri V. V. Pai filed an application seeking permission to
withdraw the complaint permission granted. Application
is allowed”.

8. The learned counsel for the Company submitted
that there was no specific order for granting liberty of filing
a fresh complaint. He relied upon a casc law AIR 1987
Supreme Court 88 in between Sarguja Transport Service,
Petitioner vs. State Transport Appeilate Tribunal, Gwalior
and others and submiited thal the present complaint is
barred by the provisions of the Order XXIU R.} of Civil P.C.
1 feel that this ruling is not helpful on the facts and
circumstances of the present case in view of the order of
the Tribunal quoted above whereby the Tribuna! allowed
the application with specific words "Permission granted”.

Hence, it does not lie in the mouth of the Company to say

that present complaint is now barred. It may also be
mentioned that the aforesaid complaint was being moved
on account of pendency of the reference CGIT -49 of 1995
regarding the dismissai as of two difterent workmen by the
Company to the workmen of the CGIT-27 of 1996. Hence, |
conclude that the present application is not barred by Order
XXIIRIol Civil P. C,

9. In view of the finding on poini No.1 the result is

that the present complaint is not maintainable. 1t is
zccordingly dismissed.

JUSTICE GHANSHYAM DASS, Presiding Officer

¢ feeett, 26 g, 2006
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New Delhi, the 26th September, 2006

8.0. 4149.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 11/2003)
of ‘the Central Government Industrial Tribunal/Labour Court
Mumbai-1 now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of M/s. Chowgule & Co., Goa and their
workman, which was received by the Central Government
on 26-9-2006.

[No. L-29025/2/2006-IR (Misc.)j
B. M. DAVID, Under Secy.
ANNEXURE

 BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. [, MUMBAI
PRESENT : Justice Ghanshyam Dass, Presiding Officer
Application/Complaint No. CGIT-11 of 2003
(Arising out of Ref. No. CGIT-1/27 0f 1996)
PARTIES:
Mr. Dileep Datta Shetkar Complainant
’ Vis.
Crowgule 2nd Co. Lid.
APPEARANCES:

Shri . N. Shah, Adv,

Opp. Farlv

For the Opp. Party

For the Complainant Shii V. V. Pai, Adv.
State . ;. Maharashtra
Mumbai, dated this Lst day of September, 2006

AWARD

The workman Shri Dilcep Datta Shetkar hac. mosed
the instant application dt. 22-5-2003 under Scotion 23-Aof

 the Industrial Dispute Act (hereinafter seferred 10 as the

Act), ‘Thc prayer made therein is for withdrawal of the
dismissal order and reinstalement with back wages and
continuity of service. The ground for the clapm is tha!
Chowgule and Co. Ltd., Chowgule House, Mormugzo
Harbour. Goa (hereinatter referred to as Company has
violated the mandatory provisions of Section 33(2)(b) oi
the Act onaccount of pcr:dcn s of the Reference CGIT-27
of 1096,
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a Iresh complaint. He relied upon a case law AIR 1987
Supreme Court 88 in between Sarguja Transport Service,
Petitioner vs. State Transport Appellate Tribunal, Gwalior
and others and submitted that the present complaint is
barred by the provisions of the Order XXI1I R.1. of Civil
P.C. 1feel that this ruling is not helpful on the facts and
circumstances of the present case in view of the order of
thie Fribunal quoied above whereby the Tribunal allowed
the application with specific words “Permission granted”.
Henee, it does not lie in the mount of the Company to say
that present complaint is now barred. It may also be

- mentioned that the aforesaid complaint was being moved
on accouni of pendency of the reference CGIT-49 of 1995
regarding the dismissal as of two different workmen by the
Company to the workmen of the CGIT-27 0f 1996. Hence, [
coneclude that the present application is not barred by Order
XX R.ILof Civii P.C,

5. In view of the finding on point No. 1 the result is
that the present complaint is not mainiainable. It is
accordingly dismissed.

JUSTICE GHANSHYAM DASS, Presiding Officer
2 fawe, 26 faaem, 2006

T3, 4150 — sireifive farams, srfufTerm, 1947 (1947
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[E. WeT-29025/2/2006-277% 2( fafaw) ]
=1, . 2fag, v afew
New Dethi, the 26th September, 2006

5.0 4150.— In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
Lereby publishes the award (Rell No. 13/2003) of the Central
Government Industrial Tribunal/Laboyr Court Mumbai-1
now as shown in the Annexure in the'Industrial Dispute
bepween the employers in relation to the management of
Mss. Chowgale & Co., Goa and their sworkman, which was
recerved by the Central Government on 26-9-2006.

[No. L-29025/2/2006-1R (Misc.)]

B. M. DAVID, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDLSTRIAL TRIBUNAL No. L, MUMBAI

PRESENT : Justice Ghashyam Dass, Presiding Officlcr
Application/Cemplaint No. CGIT-13 of 2003
{Arising out of Ref. No. CGIT-1/27 of 1996)

PARTIES
Lingappa Mahadev Kurup Gauda @ .....Complainant
. Vis.
Chowgule and Co. Lid, RS Opp. Party
APPEARANCES: '

‘Shri R. N. Shah, Adv.
Shri V. V. Pai, Adv. |

For the Opp. Party
For the Complainant
State : Maharashtra
Mumbai, dated this 1st day of September, 2006
AWARD

The workman Shri Lingappa Mahadev Kurup Gauda
has moved the instant application dtd. 22-5-2003 under
Section 33-A of the Industrial Dispute Act (hereinafter
referred 1o as the Act). The prayer made therein is for
withdrawal of the dispussal order and reinstatement with
baack wages and continuity of service. The ground for the
claim is that Chowgule and Co. Lid., Chowgule House,
Mormugao Harbour, Goa (hercinafter referred to as
Company has violated the mandatory provisions of Section
33(2)(b) of the Act on account of pendency of the Reference
CGIT-270f 1996.

2. The application is being contested by the Company
on several grounds faken up by it in its reply dtd. 6-8-2003
inter alia on the pleas that theré is no violation of the
provisions of the Section 33(2)(b) of the Act and that the
present Complainant is now estopped from filing the present
complaint on account of dismissal of his earlier complaint.
The matier remained pending for one reason or the other. -
In view of the legal pleas taken up by the Company, the
learned counsel Shri V. V. Pai, for the Complainant moved
an application dtd. 17-7-2006 with a prayer that the
maintainability of the present complaint may be considered
first. 1t is surprising that such as application should have
been moved by the Company taking up of the prelininary
issue but the Company did not chose for it. Instead, the
workman has moved the instant application.

3. The argument advanced by the learned counsel
for the parties have been heard and the record is perused.

4. The foilowing points arise for consideration, as
prayed for by the learned counsel for the workman.

(1). Whether Section 33(2)(b) of the Industrial
Disputes Act has becn violated ?

{2) Whether the Complainant is now stopped from
filing the present complaint ?

5. Point No. 1 : The present complaint is being
admittedly file for violation of the provisions of the

- Section 33(2)(b) of the Act on account of pendency of

CGIT Ref. No. 27 of 1996. Admitiedly, the CGIT No. 27 of
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1996 was pending before this Tribunal on the day of moving
of the instant complaint under Section 33-A of the Act.
The reference was decided vide Award dtd. 29-3-2004. This

reference was made by the Central Government under

clause (d) of Sub-section 1 of Section 10 of the Industrial
Disputes Act, 1947, For considering "“Whether the action
of the Managing Director, Chowgule and Company Lud.,
© Chowgule House, Mormugao-Harbour in straight-away
discharging from servies of Mr. S. S. Naik, Ex-electrician
Code No. 1937 as well as the General Secretary of the
recognized Chowgule Employees Union w.e f. 2-11-1995
is just, valid and legal? If not rhen, what benefits the
workman is entitled t0?"

Vide Award dated 26-3-2004, it was held that dismissal
was bad and the workman was reinstated with back wages.

It is clear from the perusal of the record that the reference

was wholly with respect 10 the grievances regarding
dismissal of the workman namely Mr, S. 8. Naik who was
working as Elecirician with Code No, 1937 and was holding
the post of General Secretary of the recognized Chowgule
Employee’s Union. This cannot be said to be in any stretch
of immagination that the dispute was in between all the
workmen and the Company, since the reference was only
having the subject matter of the dismissal of a specifice
employee Mr. Naik, It is altogether immaterial that this

workman was holding the post of General Secretary. The |

holding of post of General Secretary of the Union was in
his independent capacity. It was not related with the job
which he was required to perform as Electrician. The
dismissal was made by the Company for a particular
workman and not the General Secretary. The fact that the
workman happened 1o be the General Secretary of the Union

did not mean that there was a dispute in between the -

workmen as a community and the Company. In this view of
the matter the present workman cannot be said to be
concerned in any manner to attract the provisions of the
violation of Section 33(2)(b) of the Act. The matter for
consideration had come before the Honourable High Court
of Orissa in the case of Khagendra Prasad Paf_ra vs,
D.T.M.S.T.S. Koraput and another 1976 LAB 1.C. 1260 and
the Honourable High Court had held that the mere fact
that the petitioner workman was a member of the Union
which had taken up the pending dispute-of another
workman will nor make him a workman “concerned” in
the dispute within the meaning of Section 33(1)(a). It is
the dispute that the workman has to be concerned with
‘and not only with the parties to the dispute. It is after
ascertaining the nature of-the pending dispute that the
Court can reach the conclusion whether the workman is
“concerned” with it or not. No case law has been submitted
by the learned counsel for the workmen to substantiate his
arguments that the present workman was concerned in
any manner with the pendency of the Ref. No. 27 of 1996.
The necessity for compliance of Section 33(2)(b) of the
Act was required for the Company only when there was a
pending dispute in between the workman as a group and

the Company invoiving the issues relating to general
importance. The pendency of a dispute of a particular
employee regarding his dismissal cannot be said to be a
dispute relating to the workman as a whole. Hence, ]
conclude that there was no necessity for the Company to
follow the mandatory provisions of Section 33(2)(b) of the
Actand seek approval of its action regardmg the dismissal
of the prescnt workman.

6. In this view of the matter the 'pre'sent complaint
under Section 33-A of the Act is not maintainable.

7. Point Ne. 2 : The plea of the Company that the
Complainant is estopped from filing the present complaint
does not appear to have any force for the obvious reason
that the previous complaint filed by the workman under
Section 33-A of the Act was got dismissed by him vide
application dtd. 18-11-2002 wherein the prayer was for
withdrawal of the Complaint with liberty to file a fresh

*"complaint. The learned Presiding Officer allowed that

application vide order dtd. 28-1-2003. The order passed
therein runs “The learned counsel for the Complainant
Shri V. V. Pai filed an application seeking permission to
withdraw the complaint. The permission granted.
Application is allowed”.

.8. The learned counsel for the Company submitted
that there was no specific order for granting liherty of filing
a fresh complaint. He relied upon a case law AIR 1987
Supreme Court 88 in between Sarguja Transport Service,
Petitioner vs. State Transport Appellate Tribunal, Gwalior
and others and submilted that the present complaint is
basred by the provisions of the Order XXIII R.1. of Civil
P.C. I feel that this ruling is not helpful on the facts and
circumstances of the present case in view of the order of
the Tribunal quoted above whereby the Tribunal allowed
the application with specific words “Permission granted”.
Hence, it does not lie in the mouth of the Company to say
that present complaint is now barred. It may also be
mentioned that the aforesaid complaint was being moved
on accaunt of pendency of the reference CGIT-49 of 1995
regarding the dismissal as of two different workmen by the
Company to the workmen of the CGIT-27 of 1996. Hence, |
conclude that the present application is not barred by Order
XXIIR.Lof Civil P.C.

9. In view of the finding on point No. | the result is
that the present complaint is not maintainable. It is
accordingly dismissed.

JUSTICE GHANSHYAM DASS, Presiding Officer

# faeet, 26 faamn, 2006
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S.0. 4151 .— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 10/2003)
of theCentral Government Industrial Tribunal/Labour Court
Mumbai-I now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of M/s. Chowgule & Co., Goa and their
workman, which was received by the Central Government
on 26-9-2006. ‘

[No. L-29025/2/2006-IR (Misc.)]
B. M. DAVID, Under Secy.
ANNEXURE ‘

BEFORE THE CENTRAL GOVERNMENT
INDUSTRJIAL TRIBUNAL No. 1, MUMBAI

PRESENT:
Justice Ghanshyam Dass, Presiding Officer
Application/Complaint No. CGIT-10 of 2003
(Arising out of Ref. No. CGIT-1/27 of 1996)
PARTIES
Mr. Atchut Gajanan Naik
Vis.

— Complainant

Chowgule and Co. Ltd. ~— Opp. Party
APPEARANCES: _
For the Opp. Party ShriR. N. Shah, Adv.
For the Complainant Shri V. V. Pai, Adv.
State : Mabharashtra
Mumbai, dated this st day of September, 2006
AWARD
The workman Shri Atchut Gajanan Naik has moved
the instant application dt. 22-5-2003 under Section 33-A of
the Industrial Dispute Act (hereinafter referred to as the
Act). The prayer made therein is for withdrawal of the
dismissal order and reinstatement with back wages and

continuity of service. The ground for the claim is that
Chowgule and Co. Ltd., Chowgule House, Mormugao

Harbour, Goa (hereinafter referred to as Company has -

violated the mandatory provisiens of Section 33(2)(b) of
the Act on account of pendency of the Reference CGIT-27
of 1996,

2. The application is being contested by the Company
on several grounds taken up by it in'its reply dt. 6-8-2003

inter alia on the pleas that there is no violation of the
provisions of the Section 33(2)(b) of the Act and that the
present Complainant is now estopped from filing the present
complaint on account of dismissal of his earlier complaint.
The matter remained pending for one reason or the other.
In view of the legal pleas taken up by the Company, the
learnied counsel Shri V. V. Pai, for the Complainant moved
an application dt. 17-7-2006 with a prayer that the
maintainability of the present complaint may be considered
first. It is surprising that such an application should have
been moved by the Company taking up of the preliminary
issue but the Company did not chose for it. Instead. the
workman has moved the instant application.

3. The argument advanced by the learned counsel
for the parties have been heard and the record is perused.

4. The following points arise for consideration, as
prayed for by the learned counsel for the workman.

(1) Whether Section 33(2)(b) of the Industrial
Dispute Act has been violated ?

(2) Whether the Complainant is now stopped from
filing the present complaint 7

5. Point No, I : The present complaint is being
admittedly filed for violation of the provisions of the
Section 33(2)(b) of the Act on account of pendency of
CGIT Ref. No. 27 of 1996. Admittedly, the CGIT No. 27 of
1996 was pending before this Tribunal on the day of moving
of the mstant complaint under Section 33-A of the Act.
The reference was decided vide Award dt. 29-3-2004. This
reference was made by the Central Government under clause
(d) of Sub-section 1 of Section 10 of the Industrial Dispute
Act, 1947. For considering “Whether the action of the
Managing Director, Chowgule and Company Ltd.,
Chowgule House, Mormugao-Harbour in straight-away
discharging from services of Mr. S. S. Naik, Ex-electrician
Cade No. 1937 as well as the General Secretary of the
recognized Chowgule Employees Union w.e.f. 2-11-1995
is just, valid and legal? If not then, what benefits the
workman is entitled t0?”

Vide Award dated 29-3-2004, it was held that dismissal
was bad and the workman was reinstated with back wages.
1t is clear from the persual of the record that the reference
was wholly with respect to the grievances regarding
dismissal of the workman namely Mr. 5. S. Naik who was
working as Electrician with Code No. 1937 and was holding
the post of General Secretary of the recognized Chowgule
Employee’s Union. This cannot be said to be in any stretch
of immagination that the dispute was in between all the
workman and the Company, since the reference was only
having the subject matter of the dismissal of a specific
employee Mr. Nair. It is altogether immaterial that this
workman was holding the post of General Secretary. The
holding of post of General Secretary of the Union was in
his independent capacity. It was not retated with the job
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which he was required to perform as Electrician. The
dismissal was made by the Company for a particular
workman and net the General Secretary. The fact that the
workman happened to be the General Secretary of the Urion
did not mean that there was a dispute in between the
workmen as a comrmunity and the Company. In this view of
the matter the present workman cannot be said to be
concerned in any manner o attract the provisions of the
violation of Section 33(2)(b) of the Act. The matter for

consideration had come before the Honourable High Court -

of Orissa in the case of Khagendra Prasad Patra vs.
D.T.M.S.T.S. Koraput and another 1976 LAB 1.C. 1260 and
the Honourable High Court had held that the mere fact
that the petitioner workman was a member of the Union
which had taken up the pending dispute of another
workman will not make him a workmarn “concerned” in
the dispute within the meaning of Section 33(1){a). It is
the dispute that the workman has to be concerned with
and not only with the parties to the dispute. It is after
ascertaining the ngmre of the pending dispute that the
Court canreach the conclusion whether the workman is
“concerned” with it or not. No case law has been submitted
by the learned counsel for the workmen to substantiate his
‘arguments that the present workman was concerned in
any manner with the pendency of the Ref, No. 27 of 1996.
The necessity for compliance of Section 33(2)b) of the

Act was required for the Company only when there was a’

pending dispute in between the workman as a group and
the Company involving the issues. relating to general
importance. The pendency of a dispute of a particular
employee regarding his dismissal cannot be said to be a
dispute relating to the workman as a whole. Hence, 1
conclude that there was no necessity for the Company to
follow the mandatory provisions of Section 33(2)(b) of the
. Act and seek approval of its action regarding the dismissal
of the present workman.

5. In this view of the matter the present complmnt
under Section 33-A of the Act is not maintainable.

6. Point Ne. 2 : The plea of the Company that the
Complainant is estopped from filing the present complaint

does not appear to have any force for the obvious reason

that the previous complaint filed by the workman under
Section 33-A of the Act was got dismissed by him vide
application dt, 18-11-2002 wherein the prayer was for
withdrawal of the Complaint with- liberty to file a fresh
complaint. The learned Presinding Officer allowed that
application vide order dt. 28-1-2003. The order passed
therein runs “The learned counsel for the Complainant
Shri V. V. Pai filed an application seeking permission to
withdraw the complaint. The permrssmn granted.
Application is allowed",

7. The learned counsel for the Company submitted
that there was no specific order for granting liberty of filing

a fresh complaint. He relied upon a case law AIR 1987

Supreme Court 88 in between Sarguja Transport Service,

Petitioner vs. State Transport Appellate Tribunal, Gwalior
and othess and submitted that the present complaint is
barred by the pravisions of the Order XXIH R.I. of Civil
P.C. I feel that this ruling is not helpful on the facts and
circumstances of the present case in view of the order of
the Tribunal quoted above whereby the Tribunal allowed
the application with specific words “Permission granted”.
Hence, it does not lie in the mount of the Company to say
that present complaint is now barred. It may also be
mentioned that the aforesaid complaint was being moved
on account of pendency of the reference CGIT-49 of 1995
regarding the dismissal as of two different workmen by the
Company to the workmen of the CGIT-27 of 1996. Hence, |
conciude that the present application is not barred by Order
R.Iof Civil P.C.

8. In view of the ﬁwdmgon point No. 1 the result is
that the present complaint is not maintainable. It is
accordingly dismissed.

. JUSTKCE GHANSHYAM DASS, Pres;dmg Officer

=¥ faweft, 26 famar, 2006
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‘New Pethi, the 26th September, 2006
' S.0. 4152.— In pursuance of section 17 of the
Industriat Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. Ne. 14/2003)
of the Central Government Industrial Tribunal/l abowr Court
Murnbai-I now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the -
management of M/s. Chowgule & Ca., Goa and their
workman, which was received by the Central Government
on 26-09-2006. : . '
[No. L-29025/2/2006-IR (Misc.)]
B. M. DAVID, Under Secy.
ANNEXURE '
PRESENT : . _ .

Justice Ghanshyam Dass, Presiding Officer

(Arising out of Ref, No. CGIT.1/27 of 1996)
Santosh Bombi Gaude

' VA

Complajnant
~ Opp. Party
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Appearances

For the Opp. Party Shri R. N. Shah, Adv.
For the Complainant ShriV. V. Pai, Adv.
State :  Maharashtra
Mumbai, dated this 1st day of September, 2006

AWARD

1. The workman Shri Santosh Bombi Gaude has
moved the instant application dt. 22-5-2003 under Section
33-A of the Industrial Dispute Act (hereinafter referred to
as the Act). The prayer made therein is for withdrawal of
the dismissal order and reinstatement with back wages
and continuity of service. The ground for the claim is that
Chowgule and Co. Ltd, Chowgule House, Mormugao
Harbour, Goa (hereinafter referred to as Company has vio-
lated the mandatory provisions of Section 33(2)(b) of the
Act on account of pendency of the Reference CGIT. 27 of
1996.

2. The application is being contested by the Com-
pany on several grounds taken up by it in its reply
dt. 06-8-003 inter alia on the pleas that there is no viola-
tion of the provisions of the Section 33(2){ b) of the Act
and that the present Complainant.is now estopped from
filing the present complaint on account of dismissal of
his earlier complaint. The matter remained pending for
one reason or the other. In view of the legal pleas taken
up by the Company, the learned counsel Shri. V. V. Pai,
for the Complainant moved an application dt. 17-7-2006
with a prayer that the maintainability of the present com-
plaint may be considered first. It is surprising that such
an application should have been moved by the Com-
pany taking up.of the preliminary issue but the Com-
pany did not chose for it. Instead, the workman has moved
the instant application.

3. The argument advanced by the learned counsel
for the parties have been heard and the record is perused.

4. The following points arise for consideration, as
prayed for by the learned counsel for the workman.

{1) Whether Section 33(2)(b) of the Industrial Dis-
pute Act has been violated?

(2) Whether the Complainant is now estopped from
filing the present complaint?

5. Point No.1: The present complaint is being admit-
tedly filed for violation of the provisions of the Section
33(2)(b) of the Act on account of pendency of CGIT Ref.
No. 27 of 1996. Admittedly, the CGIT No. 27 of 1996 was
pending before this Tribunal on the day of moving of the
instant complaint under Section 33.A of the Act. The ref-
erence was decided vide A ward dt. 29.3.2004. This
reference was made by the Central Government under
clause {d) of sub section 1 of Section 10 of the Industrial
Dispute Act 1947, For considering “Whether the action of
the Managing directar, Chowgule and Company Ltd.,
Chowgule House, Mormugao. Harbour in straight-away

discharging from services of Mr. 5.5. Naik, Ex. electri-
cian Code No. 1937 as well as the General Secretary of
the recognized Chowgule Employees Union w.e.j.
2-11-1995 is just, valid and legal? If not then. What ben-
efits the workman is entitled t0? A

Vide Award dated 29-3-2004, it was held that dis-
missal was bad and the workman was reinstated with back
wages. It is clear from the perusal of the record that the
reference was wholly with respect to the grievances re-
garding dismissal of the workman namely Mr. §.8. Naik
who was working as Electrician with Code No. 1937 and
was holding the post of General Secietary of the recog-
nized Chowgule Employee’s Union. This cannot be said
to be in any stretch of imagination that the dispute was in
between all the workmen and the Company, since the ref-
erence was only having the subject matter of the dismissal
of a specific employee Mr. Nair. It is altogether immaterial
that this workman was holding the post of General Secre-
tary. The holding of post of General Secretary of the Union
was in his independent capacity. It was not related with
the job which he was required to perform as Electrician.
The dismissal was made by the Company for a particular
workman and not the General Secretary. The fact that the
workman happened to be the General Secretary of the
Union did not mean that there was a dispute in between
the workmen as a community and the Company. In this
view of-the matter the present workman cannot be said to
be concerned in any manner to attract the provisions of
the violation of Section 33(2)( b) of the Act. The matter for
consideration had come before the Honourable High Court
of Orissa in the case of Khagendra Prasad Patra Vs..
D.T.M.S.T.S. Koraput and another 1976 LABL.C. 126{ and
the Honourable High Court had held that the mere fact
that the petitioner workman was a member of the Union
which had taken up the pending dispute of another work-
man will not make him a workman “concerned” in the dis-
pute within the meaning of Section 33(1)(a). 1t is the
dispute shall the workman has to be concerned with and
not only with the parties to the dispute. It is after ascer-
taining the nature of the pending dispute that the Court
call reach the conclusion whether the workman is “con-
cerned” with it or not. No case law has been submitted by
the leamed counsel for the workmen to substantiate his
arguments that the present workman was concerned in
any manner with the pendency of the Ref. No.27 0f 1996
The necessity for compliance of Section 33(2)(b) of the
Act was required for the Company only when there was a
pending dispute in between the workman as a group and
the Company involving the issues relating to general im-
portance. The pendency of a dispute of a particular em-
ployee regarding his dismissal cannot be said to be a dis-
pute relating to the workman as a whole. Hence, I con-
clude that there was no necessity for the Company to
follow the mandatory provisions of Section 33(2)(b) of the
Act and seek approval of its action regarding the dis-
missal of the present workmarn.
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5. In this view of the matter the present complaint

.under Section 33-A of the Act is not maintainable.

6. Point No. 2 : The plea of the Company that the
complainant is estopped from tiling the present complaint
does not appear to have any force for the obvious reason

that the previous complaint filed by the workman under

Section 33.A of the Act was got dismissed by him vide
application dt. 18-11-2002 wherein the prayer was for
withdrawal of the Complaint with liberty to file a fresh
complaint. The learned Presiding Officer allowed that ap-
plicatior vide order dt. 28-1-2003. The order passed therein
runs “The learned counsel for the Complainant Shri. R4
V. Pai filed an application seeking permission to with-
draw the complaint. The permission granted. Applica-
tion is allowed.”

7. The learned counsel for the Company submitted
that there was no specific order for granting liberty of
filing a fresh complaint. He relied upon a case law AIR
1987 Supreme Court 88 in between Sarguja Transport Ser-
vice, Petitioner Vs, State Transport Appellate Tribunal,
Gwalior and others and submitted that the present com-
plaint is barred by the provisions of the Order XX III R.1
of Civil P.C. I feel that this ruling is not helpful on the facis
and circumstances of the present case in view of the order
of the Tribunal quoted above whereby the Tribunal al-
lowed the application with specific words “Permission
granted”. Hence, it does not lie in the mouth of the Com-
pany to say that present complaint is now barred. It may

also be mentioned that the aforesaid complaint was being

moved on account of pendency of the reference CGIT-
49 of 1995 regarding the dismissal as of two different work-
men by the Company to the workmen of the CGIT.27 of
1996. Hence, I conclude that the present application is
not barred by Order XX TII R.1 of Civil P.C.

8. In view of the finding on point No.1 the result is
that the present complaint is not maintainable. It is
accordingly dismissed.

JUSTICE GHANSHYAM DASS, Presiding Officer

¢ faoeh, 26 faawr, 2006
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New Delhi, the 26th September, 2006

8.0. 4133.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 15/2003)
of the Central Government Industrial Tribunal/Labour Court

3188GL2006—-20

Mumbai-I now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of M/s. Chowgule & Co., Goa and their

.workman, which was received by the Central Government

on 26-09-2006.
[No. L-29025/2/2006-IR (Misc.)]
B. M. DAVID, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No.1, MUMBAI

PRESENT:

JUSTICE GHANSHYAM DASS, Presiding Officer
Application/Complaint No. CGIT-15 of 2003
- (Arising out of Ref. No. CGIT-1/27 of 1996)

PARTIES: :

Mangaldas Narayan Sawant : ... Complainant
- Vs

Chowgule andCo.Ltd. 1 e - Opp. Party

APPEARANCES:

“For the Opp. Party Shri R. N. Shah, Adv.
For the Complainant Shri V. V. Pai, Adv.
State ’ :  Mabharashtra
Muribai, dated this 1st day of September, 2006

- AWARD '

The workman Shri Mangaldas Narayan Sawant has
moved the instant application dt. 22-5:2003 under Section
33-A of the Industrial Dispute Act (hereinafter referred to
as the Act). The prayer made therein is for withdrawal of
the dismissal order and reinstatement with back wages
and continuity of service. The ground for the claim is that

" Chowgule and Co. Lid., Chowgule House, Mormugao

Harbour, Goa (hereinafter referred to as Company has vio-
lated the mandatory provisions of Section 33(2)(b) of the
Act on account of pendency of the Reference CGIT-27
of 1996.

2. The application is being contested by the Com-
pany on several grounds taken up by it in its reply
dt. 06-8-2003 inter alia on the pleas that there is no violation
of the provisions of the Section 33(2)(b) of the Actand that
the present Complainant is now estopped from filing the
present complaint on account of dismissal of his earlier
complaint. The matter remained pending for one reason or
the other. In view of the legal pleas taken up by the Com-
pany, the learned counsel Shri, V. V. Pai, for the Complainant
moved an application dt. 17-7-2006 with a prayer that the
maintainability of the present complaint may be considered
first. It is surprising that such an application should have
been moved by the Company taking up of the preliminary
issue but the Company did not chose for it. Instead, the
workman has moved the instant application.

3. The argument advanced by the Jearned counsel
for the parties have been heard and the record is perused.
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‘4. The following points arise for consideration, as
prayed for by the learned counsel for the workman.

(1) Whether Section 33(2)(b) of the Industrial Dis-
pute Act has been violated?

(2) Whether the Complainant is now estopped from
filing the present complaint?

5.Point No. 1: The present complaint is being admit-
tedly filed for violation of the provisions of the Section 33(2)(b)
of the Act on account of pendency of CGIT Ref. No. 27 of
1996. Admittedly, the CGIT No. 27 of 1996 was pending be-
fore this Tribunal on the day of moving of the instant com-
plaint under Section 33-A of the Act. The reference was
decided vide Award dt. 29-3-2004. This reference was made
by the Central Government under clause (d) of sub-section I
of Section 10 of the Industrial Dispute Act 1947. For consid-
ering “Whether the action of the Managing Direcior,
Chowgule and Company Ltd., Chowgule House, Mormugao-
Harbour in straight-away discharging, from services of Mr.
§. §5. Naik, Ex-electrician Code No. 1937 as well as the
General Secretary of the recoghized Chowgule Employees
Union w.e.f 2-11-1995 is just, valid and legal? If not then,
what benefits the workman is entitled to?”

Vide Award dated 29-3-2004, it was held that dis-
missal was bad and the workman was reinstated with back
wages. It is clear from the perusal of the record that the
reference was wholly with respect to the grievances re-
garding dismissal of the workman namely Mr. §.S. Naik
who was working as Electrician with Code No.1937 and
was holding the post of General Secretary of the recog-
nized Chowgule Employee’s Union. This cannot be said
to be in any stretch of imagination that the dispute was in
between all the workmen and the Company, since the
reference was only having the subject matter of the dis-
missal of a specific employee Mr. Nair. It is altogether
immaterial that this workman was holding the post of
General Secretary. The holding of post of General Secre-
tary of the Unjon was in-his independent capacity. It was
not related with the job which he was required to perform
as Electrician. The dismissal was made by the Company
for a particular workman and not the General Secretary.
The fact that the workman happened to be the General
" Secretary of the Union did not mean that there was a dis-

pute in between the workmen as a community and the
Company. In this view of the matter the present workman
cannol be said to be concerned in any manner to attract
the provisions of the violation of Section 33(2)(b) of the
Act. The matier for consideration had come before the
. Honourable High Court of Orissa in the case of Khagendra
Prasad Patra vs. D.T.M.S.T.S. Koraput all another 1976
LAB L.C. 1260 and the Honourable High Court had held
that of the mere fact that the petitioner workman was a
member of the Union which had taken up the pending
dispute {another workman will not make him a workman
“concerned” in the dispute within the meaning of Sec-
tion 33(1)(a). It is the dispute that the workman has to
be concerned with and not only with the purties to the

dispute. li is after ascertaining the nature of the pending
dispute that the Court can reach the conclusion whether
the workman “concerned’ with it or not. No case law
has been submitted by the learned counsel for the work-
men to substantiate his arguments that the present work-
man was concerned in any manner with the pendency of
the Ref. No. 27 of 1996. The necessity for compliarice of
Section 33(2)(b) of the Act was required for the Company
only when there was a pending dispute in between the
workman' as a group and the Company involving the is-
sues relating to general importance. The pendency of a
dispute of a particular employee regarding his dismissal
cannot be said to be a dispute relating to the workman as
a whole. Hence, I conclude that there was no necessity for
the Company to follow the mandatory provisions of Sec-
tion 33(2)(b) of the Act and sick approval of its action
regarding the dismissal of the present workman.

In this view of the matter the present complaint un-
der Section 33-A of the Act is not maintainable.

6. POINT NO. 2 :The plea of the Company that the
Complainant is estopped from filing the present complaint
does not appear to have any force for the obvious reason
that the previous complaint filed by the workman under
Section 33-A of the Act was got dismissed by him vide
application dtd. 18-11-2002 wherein the prayer was for with-
drawal of the Complaint with liberiy to file a fresh corn-
plaint. The learned Presiding Officer allowed that applica-
tion vide order dt. 28-1-2003. The order passed therein runs
‘‘the learned counsel for the Complainant
Shri, V. V. Pai filed an application seeking permission to
withdraw the complaint permission granted. Application is
allowed”.

7. The learned counsel for the Company submitted
that there was no specific order for granting liberty of
filing a fresh complaint. He relied upon a case law AIR
1987 Supreme Court 88 in between Sarguja Transport Ser-
vice, Petitioner vs. State Transport Appellate Tribunal,
Gwalior and others and submitted that the present com-
plaint is barred by the provisions of the order XXIII R. 1 of
Civil P.C.1fecl that this ruling is not helpful on the facts,
and circumstances of the present case in view of the order
of the Tribunal quoted above whereby the Tribunal
allowed the application with specific words “Permission
granted”. Hence, it does not lie in the mouth of the
Company to say that present complaint is now barred. 1t
may also be mentioned that the aforesaid complaint was
being moved on account of pendency of the reference
CGIT-49 of 1995 regarding the dismissal as-of two differ-
ent workmen by the Company to the workmen of the CGIT-
27 of 1996. Hence, I conclude that the present application
isnotbarred by Order XXII1 R. [ of Civil P.C.

8. In view of the finding on Point No.1 the result is
that the present complaint is not maintainable. It is
accordingly dismissed.

JUSTICE GHANSHYAM DASS, Presiding Officer
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New Delhi, the 26th September, 2006

5.0. 4154.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award-(Ref. No. 16/
2003) of the Central Government Industrial Tribupal/L.abour
Court, Mumbai-I now as shown in the- Annexure in the
Industrial Dispute between the employers ‘in
relation to the management of M/s, Chowgule & Co. Goa
and their workman, which was received by the Central
Government on 26-09-2006.

[No. L.-29025/2/2006-IR (Misc.)]
B.M. DAVD), Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO.1

"MUMBAI
-PRESENT :
JUSTICE GHANSHYAM DASS, Presiding Officer
Application/Complaimt No. CGIT-16/2003
{Arising out of Ref. No. CGIT-1/27 of 1996)
PARTIES:
Mr. Nilu Tilgo Panshekhar :
Vis.

Complainant

Chowgule and Co. Ltd. Opp. Party
APPEARANCES::
ShriR. N. Shah, Adv.
For the Complainant Shri V. V. Pai, Adv.
State : Maharashtra,
Mumbai, dated this 1st day of September, 2006
AWARD

~ The workman Shri. Nilu Gilgo Panshekar has moved
the instant application dtd. 22/5/2003 under Section 33-A
of the Industrial Dispute Act (hereinafier referred to as

For the Opp. Party

the Act). The prayer made therein is for withdrawal of the.

dismissal order and reinstatement with back wages and
continuity of service. The ground for the claim is that
Chowgule and Co. Ltd, Chowgule House, Mormugao
Harbour, Goa (hereinafter referred to as Company has
violated the mandatory provisions of Section 33(2)(b) of
the Act on dccount of pendency of the Reference CGIT-27

of 1996.

2. The application is being contested by the
Company on several grounds taken up by it in its reply

_dtd. -06/8/2003 inter alia on the pleas that there is no

violation of the provisions of the Section 33 (2)b ) of the
Act and that the present. Complainani is now estopped
from filing the present complaint on account of dismissal
of his earlier complaint. The matter remained pending for
one reason or the other, In view of the legal pléexs 1aken up
by the Company, the learned ¢counsel Shri. V.V, Pai, for the
Complainant moved an applicaiion dtd. 17-7-2006 with a
prayer that the maintainability of the present complaint
may be considered first. It is surprising that such an
application should have been moved by the Company
taking up of the preliminary issue but the Company did
not chose for it. Instead, the workman has moved the
instant application.

3. The argument advanced by the learned counsel

. for the parties have been heard and the record is perused.

4, The following points aris¢ for consideration, as
prayed for by the learned counsel for the workman.

(1) Whether Section 33(2)(b) of the Industrial
Dispute Act has been violated?-

{2) Whether the Complainant is now estopped frorm

 filing the present complaint?

5. Point No. I : The present complaint is being
admittedly filed for violation of the provisions of the
Section 33(2)(b) of the Act on account of pendency of
CGIT Ref. NO. 27 of 1996. Admittedly, the CGIT No. 27 of
1996 was pending before this Tribunal on the day of moving

. of the instant complaint under Section 33-A of the Act.

The reference was decided vide Award dt. 29-3-2004. This

_ reference was made by the Central Government under

clause (d} of Sub-section | of Sectivn 10 of the Industiial
Dispute Act 1947. For considering Whethier the action of
the Managing Director. Chowgule and Company Lid,
Chowgule House, Mbnnugao-HarEmw in straight-away
discharging from services of ¥ir. 5.5, Naik. Ex-gizetrician
Code No. 1937 as weii as the General Secreiary of the
recognized Chowgule HEmployees Unir wee f.. 2110799
5 is just, valid and legul? If nor then, yhat henefits th:
workman is entitied 10?

Vide Award dated 29/3/2004, it was held that dismissal
was bad and the workman wras reinstaied with back wages.
It is clear from the perusal of the record thai the reference
was wholly with respect to the grievances regarding
dismissai of the workman namely Mr. 8.5, MNaik who was
working as Electrician with Code No. 1937 and was lolding
the post of General Secretary of the recognized Chowgule
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Employee's Union. This cannot be said to be i any stretch
of imagination that the dispute was in between all the
workmen and the Company, since the reference was only
having the subject matter of the dismissal of a specific
employee Mr. Nair. It is ajtogether immaterial that this
warkman was holding the post of General Secretary. The
holding of pust of General Secretary of the Union was in
his independent capacity. Tt was not refated with the job
which he was required to perform as Electrician. The
dismissa! was made by the Company for a particular
warkman and not the General Secretary, The fact that the
workman happened to be the General Secretary of the
Unicn did not mean that there was a dispute in between
the workmen as a community and the Company. In this
view of the matter the present workman cannot be said to
be concerned in any manner to attract the provisions of
the violation of Section 33(2)(b) of the Act. The matter for
constleration had come before the Honourable High Court
of Orissa in the case of Xhagendra Prasad Patra vs.
D.T.M.S.T.8. Koraputand another 1976 LAB1.C. 1260 and
the Honourable High Court had held that the mere fact
that the petitioner workman was a member of the Union
which had taken up the pending dispute of another
workman will make him a workmar" concerned” in the
dispute within the mearing of Section 33(1)}(a). It is the
dispute that the workman has to be concerned with and
not only with she parties to the dispute. It is after
ascertaining the nature of the pending dispute that the
Court can reach the conclusion whether the workman is
"concerned” with it or not. No case law has been
submitted by the learned counsel for the workmen to
substantiate his arguments that the present workman was
concerned in ony manner with the pendency of the Ref.
No. 27 of 1696. The necessity for compliance of Section
33(2)b; of the Act was required for the Company only
when there was a pending dispute in between the workman
as a group and the Company involving the issues relating
1o general importance. The pendency of a dispute of a
particular employee regarding his dismissal cannot be said
to be a dispute relating to the workman as a whole. Hence,
I conclude that there was no necessity for the Company
to follow the mandatory provisions of Section 33(2)(b) of
the Act and seek approval of its action regarding the
dismissal of the present workman.

In this view of the matter the present complaint under
Section 33-A of the Act is not maintainable.

Point No. 2: The plea of the Company that the

Complainant is estopped from filing the present complaint.

does not appear to have any force for the obvious reason
that the previous complaint filed by the workman under
Section 33-A of the Act was got dismissed by him vide
application did. 18-11-2002 wherein the prayer was for
withdrawal of the Complaint with tiberty to file a fresh
complaint. The learned Presiding Officer allowed that
application vide order dtd. 28-1-2003. The order passed
thereinruos The learned counsel for the Complainant Shri.

V. V. Pai filed an application seeking permission to
withdraw the complaint. The permission granted.
Application is allowed".

7. The learned counsel for the Company submitted
that there was no specific order for granting liberty of
filing a fresh complaint. He relied upon a case law AIR
1987 Supreme Court 88 in between Sarguja Transport
Service, Petitioner vs, State Transport Appellate Tribunal,
Gwalior and others and submitted that the present
complaint is barred by the provisions of the Order XXIII
R. | of Civil P.C. T feel that this ruling is not helpful on the
facts and circumstances of the present case in view of the
order of the Tribunal quoted above whereby the Tribunal
allowed the application with specific words “Permission
granted”., Hence, it does not lie in the mouth of the
Company to say that present complaint is now barred, It
may also be mentioned that the aforesaid complaint was
being moved on account of pendency of the reference
CGIT-49 of 1995 regarding the dismissat as of two different
workmen by the Company to the workmen of the CGIT-27
of 1996. Hence, I conclude that the present application is
not barred by Order XXIIIR. | of Civil P.C.

8. Inview of the finding on point No. | the result is
that the present complaint is not maintainable. It is
accordingly dismissed.

JOSTICE GHANSHYAM DASS, Presiding Officer

2 fewefl, 26 faa=t, 2006
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New Delhi, the 26th September, 2006

8.0.4155.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. Na. 2/2003)
of the Central Government Industrial Tribunal/Labour
Court, Mumbaij-1 now as shown in the Annexure in the
Industrial Dispute between the employers in
relation to the management of M/s. Chowgule & Co. Goa
and their workmen, which was received by the Central
Government on 26-09-2006.

[No. L.-29025/2/2006-1R (Misc.)]
B.M. DAVID, Under Secy.
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1, MUMBAI

PRESENT
Justice Ghanshyﬁm Dass, Presiding Officer

Application/Complaint No. CGIT-1/2003

(Arising out of Ref. No. CGIT-U/27 of 1996}
' PARTIES |
Mr. Arvind V. Pednekar Complairiant

_ Vis.
Chowgule and Co. Ltd. | Opp. Party
APPEARANCES

: ShriR. N. Shah, Adv.

For the Opp. Party
For the Complainant Shri. V.V. Pai, Adv.
State’ . ¢ Maharashtra.

Mumbai, dated this the 1st day of September, 2006
AWARD

1. The workman Shri Arvind V. Pednekar has moved
the instant application dt.22/5/2003 under Section 33-A of
the Industrial Disputes Act (hereinafter referred to as the
Act). The prayer made therein is for withdrawal of the
dismissal order and reinstatement with back wages and
continuity of service. The ground for the claim is that
Chowgule and Co. Ltd, Chowgule House, Mormugao
Harbour, Goa (hereinafter referred to as Company has
viotated the mandatory provisions of Section 33(2)(b) of
the Act on account of pendency of the Reference CG IT-
27 of 1996. :

2. The application is being contested by the
Company on several grounds taken up by it in its reply
dtd. 06/8/2003 inter alia on the pleas that there is no
violation of the provisions of the Section 33(2)(b) of the
Act and that the present Complainant is now estopped
from filing the present complaint on account of dismissal
of his earlier complaint. The matter remained pending for
one reason or the other. In view of the iegal pleas taken up
by the Company, the learned counset Shri. V. V., Pai, for the
Complainant moved an application dtd. 17-7-2006 with a
prayer that the maintainability of the present complaint
may be considered first. It is surprising that such an
application should have been moved by the Company
taking up of the preliminary issue but the Company did
not chose for it. Instead, the workman has moved the
instant application.

3. The argument advanced by the learned counsel
for the parties have been heard and the record is perused.

4. The following points arise for consideration, as
prayed for by the {earned counsel for the workman:

(1) Whether Section 33(2)( b) of the Industrial
Dispute Act has been violated?

(2) Whether the Complainant is now estopped from -
filing the present complaint?

5. Point No, 1 : The present complaint is being
admittedly filed for violation of the provisions of the
Section 33(2)(b) of the Act on account of pendency of
COIT Ref. No. 27 of 1996. Admittedly. the CGIT No. 27 of
1996 was pending before this Tribunal on the day of moving
of the instant compiaint under Section 33-A of the Act.
The reference was decided vide A ward dt. 29-3-2004. This
reference was made by the Central Government under
clause (d) of sub-section 1 of Section 10 of the Industrial
Disputes Act 1947. For considering whether the action
the Managing Director, Chowgule and Company Ltd.,
Chowgule House, Mormugao-Harbour in straight-away
discharging .from services of Mr. S. 8. Naik, Ex-electrician
Code No. 1937 as well as the General Secretary of the
recognized Chowgule Employees Union w.e.f 2-11-1995
is just valid and legal? If not, then, what benefits the
workman is entitled to?

Vide Award dated 29-3-2004, it was held that dismissal
was bad and the workman was reinstated with back wages.
It is clear from the perusal of the record that the reference
was wholly with respect to the Grievances regarding
dismissal of the workman namely Mr. S.8. Naik who was
working as Electrician with Code No. 1937 and was holding
the post.of General Secretary of the recognized Chowgule
Employee's Union. This cannot be said to be in any stretch
of imagination that the dispute was in between all the
workmen and the Company since the reference was only
having the subject matter of the dismissal of a specific
employee Mr. Nair, It is altogether immaterial that this
workman was holding the post of General Secretary. The
holding of post of General Secretary of the Union was in
his independent capacity. It was not related with the job
which he was required to perform as Electrician. The
dismissal was made by the Company for a particular
workman and not the General Secretary. The fact that the
workman happened to be the General Secretary of the
Union did not mean that there was a dispute in between
the workmen as a community and the Company. In this
view of the matter the present workman cannot be said to
be concerned in any manner to attract the provisions of
the violation of Section 33(2)(b) of the Act. The matter-for
consideration had come before the Honourable High Court
of Orissa in the case of Khagendra Prasad Patra vs.
D.TM.S.T.S. Koraput and another 1976 LAB 1.C. 1260
and the Honourable High Court had heid that the mere
fact that the petitioner workman was a member of the

Union which had taken up the pending dispute of another
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workman will not make him a workman "concerned” in the
dispute within the meaning of Section 33(i)(a). It is the
dispute that the workman has to 32 concerned with and
not only with the parties to the dispute. It is after
ascertaining the nature of the pending dispute that the
Court can reach the conclusion whether the workman 1s
“concerned” with it or not. No case law has been submitted
by the learned counsel for the workmen to substantiate
his arguments that the present workman was concerned
in any manner with the pendency of the Ref. No. 27 of
1996, The necessity for compliance of Section 33(2)(b) of
the Act was required for the Company only when there
was a pending dispute in between the workman as a group
and the Company involving the issues relating to general
importance, The pendency of a dispute of a particular
employee regarding his dismissal cannot be said to be a
dispute relating to the workman as a whole. Hence, I
conclude that there was no necessity for the Company to
follow the mandatory provisions of Section 33(2)(b) of the
Act and seek approval of its action regarding the dismissal
of the present workman.

5. Inthis view of the matter the present complaint
under Section 33-A of the Act is not maintainable,

6. Point Ne. 2 : The plea of the Company that the
Complainant is estopped from filing the present complaint

does not appear to have any force for the obvious reason.

that the previous complaint filed by the workman under
Section 33-A of the Act was got dismissed by him vide
_application dt. 18-11-2002 wherein the prayer was for
withdrawal of the Complaint with liberty to file a fresh
complaint. The learned Presiding Officer allowed that
application vide order dt. 28-1-2003. The order passed
therein runs. The fearned counsel for the Complainant
Shri. V. V. Pai filed an application seeking permission to
withdraw the complaint. The permission granted.
Application is allowed".

7. Thé learned counsel for the Company submitted
that there was no specific. order for granting liberty of
filing a fresh complaint. He relied upon a case law AIR
1987 Supreme Court 88 in between Sarguja Transport
Service, Petitioner vs. State Transport Appellate Tribunal,
Gwalior and others and submitted that the present
complaint is barred by the provisions of the Order XXIH
R. 1 of Civil P.C. I feel that this ruling is not helpful on the
facts and circumstances of the present case in view of the
order of the Tribunal quoted above whereby the Tribunal
allowed the application with specific words "Permission
granted". Hence, it does not lie in the mouth of the
Company to say that present complaint is now barred. Tt
may also be mentioned that the aforesaid complaint was
being moved on account of pendency of the reference
CGIT-49 of 1995 regarding the dismissal as of two different
workmen by the Company to the workmen of the CGIT-27
of 1996. Hence, I conclude that the present application is
not barred by Order XXIIR. 1 of Civil P.C.

" 8. In view of the finding on point No. 1 the result is

that the present complaint is not maintainable. It is *

accordingly dismissed.
JUSTICE GHANSHYAM DASS, Presidig Officer

¢ feeedl, 26 Taawt, 2006
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New Delhi, the 26th September, 2006

S.0. 4156.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 1/2003)
of the Central Government Industrial Tribunal/Labour
Court, Mumbai-I now as shown in the Annexure in the
Industrial Dispute between the employers in
relation to the management of M/s. Chowgule & Co. Goa
and their workmen, which was received by the Central
Government on 26-09-2006.

[No. L.-29025/2/2006-IR (Misc.)]
B.M. DAVID, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1, MUMBAL

Present
JUSTICE GHANSHYAM DASS, Presiding Officer
Application/Complaint No. CGIT-1/2003
(Arising out of Réf. No. CGIT-1/27 of 1996)
PARTIES
Atmaram Guno Gawde Complainant
Vis.,
Chowgule and Co. Lid.
APPEARANCES
Shri R. N. Shah, Adv.
Shri. V.V Pai, Adv.

Opp. Party -

For the Opp. Party
For the Complainant

State : Maharashtra.



[ 4 @98 3(ii)]

HRA F1 TG -+ SR 21, 2006/377¥€9-29, 1928 - ' 8987 .

Mumbai, dated this 1st day of September, 2006
AWARD

The workman Shri Atmaram Guno Gawde has moved -

the instant application dt. 22-5-2003 under Section 33-A

of the Industrial Disputes Act (hereinafter referred to as -

the Act). The prayer made therein is for withdrawal of the
dismissal order and reinstatement with back wages and
continuity of service. The ground for the claim is that
Chowgule and Co. Ltd, Chowgule House, Mormugao
Harbour. Goa (hereinafter referred to as Company has
violated the mandatery provisions of Section 33(2)(b) of
the Act on account of.pendency of the Reference
CGIT-27of 1996.

2. The application is being contested by the

Company on several grounds taken up by it in its reply dt.
06-8-2003 inter aliaon the pleas that there is no violation
of the provisions of the Section 33(2)(b) of the Act and
that the present Complainant is now estopped from filing
the present complaint on accountof dismissal of his earlier
complaint. The matter remained pending for one reason or
the other. In view of the legal pleas taken up by the
Company, the learned counsel Shri. V. V. Pai, for the
Complainant moved an application dt. 17-7-2006 with a
prayer that the maintainability of the present complaint
may be considered first. It is surprising that such an
application should have been moved by the Company
taking up of the preliminary issue but the Company did
not chose for it. Instead, the workman has moved the
instant application. '

3. The argument advanced by the learned counsel
for the parties have been heard and the record is perused.

4. The following points arise for consideration, as
prayed for by the learned counsel for the workman.

(1) Whether Section 33(2) b) of the Industrial-

Dispute Act has been violated?

(2) Whether the Complainant is now estopped from
filing the present complaint?.

5. Point No. 1" : The present complaint is being
admittedly filed for violation of the provisions of the
Section 33(2)(b) of the Act on account of pendency of
CGIT Ref. No. 27 of 1996. Admittedly, the CGIT No. 27 of
1996 was pending before this Tribunal on the day of moving
of the instant complaint under Section 33-A of the Act.
The reference was decided vide Award dt, 29-3-2004, This
reference was made by the Central Government under
clause (d) of sub section | of Section 10 of the Industrial
Disputes Act, 1947, For considering whether the action of
the Managing Director, Chowgule and Company Ltd.,
Chowgule House, Mormugao-Harbour in straight-away

discharging from services of Mr. S. S, Naik, Ex-electrician

Code No. 1937 as well as the General Secretary of the
recognized Chowgule Employees Union w.e.f2.11.1995 is
just valid and legal? If not then, what benefits the workman
{is entitled to?

Vide Award dated 29-3-2004, it was held that dismissal
was bad and the workrian was reinstated with back wages.
It is clear from the perusal of the record that the reference
was wholly with respect to the Grievances regarding
dismissal of the workman namely Mr. $.8. Naik who was
working as Electrician with Code No. 1937 and was holding
the post of General Secretary of the recognized Chowgule
Employee's Union. This cannot be said to be in any stretch
of imagination that the dispute was in between all the
workmen and the Company since the reference was only
having the subject matter of the dismissal of a specific
employee Mr. Nair, It is altogether immaterial that this
workman was holding the post of General Secretary. The
holding of post of General Secretary of the Union was in

. his independent capacity. It was not related with thé job

which+he was required to perform as Electrician. The -
dismissal was made by the Company for a particular
workman and not the General Secretary. The fact that the
workman happened to be the General Secretary of the
Union did not mean that thete was.a dispute in between
the workmen as a community and the Company. In this

‘view of the matter the present workman cannot be said to

be concerned in any manner to aftract the provisions of
the violation of Section 33(2)(b) of the Act. The matter for
consideration had come before the Honourable High Court
of Orissa in the case of Khagendra Prasad Patra vs.
D.T.M.5.T.S. Koraput and another }976 LAB 1.C. 1260
and the Honourable High Court had held that the mere
fact that the petitioner workman was a member of the Union
which had taken up the pending dispute of another
workman will not make him a workman "éoncerned"jn the
dispute within the meaning of Section 33(1)(a). It is the
dispute that the workman has to be concerned with and
not only with the parties to the dispute. It is after
ascertaining the nature of the pending dispute that the
Court can reach the conclusion whether the workman is
"concerned” with it or not. No case law has been submitted

by the learned counsel for the workmen to substantiate

his arguments that the present workman was concerned

- in any manner with the pendency of the Ref. No. 27 of

1996. The necessity for compliance of Section 33(2)(b) of
the Act was required for the Company only when there
was a pending dispute in between the workman as a group
and the Company involving the issues relating to general
importance. The pendency of a dispute of a particular
employee regarding his dismissal cannot be said to be a
dispute relating to the workman as a whole, Hence, 1
conclude that there was no necessity for the Company to
follow the mandatory provisions of Section 33(2)(b) of the
Act and seek approval of its action regarding the dismissal
of the present workman.

5. Inthis view of the matter the present complaint
under Section 33-A of the Act is not maintainable.

6. Point No. 2 : The plea of the Company that the
Complainant is estopped from filing the present complaint
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does not appear to have any force for the obvious reason
that the previous complaint filed by the workman under
Section 33-A of the Act was got dismissed by him vide
application dt. 18-11-2002 wherein the prayer was for
withdrawal of the Complaint with liberty to file a fresh
complaint. The learned Presiding Officer allowed that
application vide order dt. 28-1-2003. The order passed
therein runs “The learned counsel for the Complainant
Shri V. V. Pai filed an application seeking permission to
withdraw the complaint. The permission granted.
Application is allowed".

7. Theiearned counsel for the Company submitted
that there was no specific order for granting liberty of
filing a fresh complaint. He relied upon a case law AIR
1987 Supreme Court 88 in between Sarguja Transport
Service, Petitioner vs. State Transport Appellate Tribunal,
Gwalior and others and submitted that the present
complaint is barred by the provisions of the Order XXIil
R. 1 of Civil P.C. 1 feel that this ruling is not helpful on the
facts and circumstances of the present case in view of the
order of the Tribunal quoted above whereby the Tribunal
allowed the application with specific words "Permission
granted". Hence, it does not lie in the mouth of the
Company to say that present complaint is now barred. It
may also be meniioned that the aforesaid complaint was
being moved on account of pendency of the reference
CGIT No. 49 of 1995 regarding the dismissal as of twe
different workmen by the Company to the workmen of the
CGIT No. 27 of 1996. Hence, I conclude that the present
application is not barred by Order XXHIR. 1 of Civil P.C.

8. Inview of the finding on point No.1 the result is
that the present complaint is not maintainable. It is
accordingly dismissed.

JUSTICE GHANSHYAM DASS, Presiding Officer
2 feeett, 26 Taaer, 2006
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New Delhi, the 26th September, 2006

S.0. 4157.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 5/2003)

If T EETEETEETI' ITHEEEEI ] o W b ol e FBME SLHEABH L T

of the Central Government Industrial Tribunal, Mumbai-I
now as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of
M/s. Chowgule & Co., Goa and their workmen, which was
received by the Central Government on 26-09-2006.

[File No. L.-29025/2/2006-1R (Misc.)]
B.M. DAVID, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1, MUMBAI
_ PRESENT : _
JUSTICE GHANSHYAM DASS, Presiding Officer
Application/Complaint No. CGIT-5/2003
(Arising out of Ref. No. CGIT-1/27 of 1996)

PARTIES:

Mr. Parshuram Govind Varpe :

' Vis.

Complainant

Chowgule and Co. Ltd. Opp. Party
APPEARANCES:

Shri R. N. Shah, Adv.

Shri. V.V Pai, Adv.

Maharashtra

For the Opp. Party
For the Complainant

State

Mumbai, dated this st day of September, 2006

AWARD .

1. The workman Shri Parshuram Govind Varpe
Pereira has moved the instant application dt.22-5-2003
under Section 33-A of the Industrial Disputes Act
(hereinafter referred to as the Act). The prayer made therein

- is for withdrawal of the dismissal order. and reinstatement

with back wages and ¢ontinuity of service. The ground
for the claim is that Chowgule and Co. Ltd, Chowgule
House, Mormugao Harbour, Goa (hereinafter referred to
as Company has violated the mandatory provisions of
Section 33(2)(b) of the Act on account of pendency of the
Reference No. CGIT-27 of 1996.

2. The application is being contested by the
Company on several grounds taken up by it in its reply dt.
06-8-2003 inter aliaon the pleas that there is no violation
of the provisions of the Section 33(2)(b) of the Act and
that the present Complainant is now estopped from filing
the present complaint on account of dismissal of his earlier
complaint, The matter remained pending for one reason or
the other. In view of the legal pleas taken up by the
Company, the learned counsel Shri. V. V. Pai, for the
Complainant moved an application dt. 17-7-2006 with a

. I T T T
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prayer that the maintainability of the present complaint
may be considered first. It is surprising that such an
application should have been moved by the Company
taking up of the preliminary issue but the Company did
not chose for it. Instead, the workman has moved the
- instant application.

3. The argument advanced by the learned counsel
for the parties have been heard and the record is perused.

4. The following points arise for consideration, as
prayed for by the learned counsel for the workman.

(1) Whether Section 33(2)( b) of the Industrial
Disputes Act has been violated? -

(2) Whether the Complainant is now estopped from
filing the present complaint?

5. Point No. 1 : The present complaint is being

admittedly filed for violation of the provisions of the
Section 33(2)(b) of the Act on account of pendency of
CGIT Ref. No. 27 of 1996. Admittedly, the CGIT No. 27 of
1996 was pending before this Tribunal on the day of moving
of the instant complaint under Section 33-A of the Act.
The reference was decided vide Award dt. 29-3-2004. This
reference was made by the Central Government under
clause (d) of sub-section 1 of Section 10 of the Industrial
Dispute Act 1947, For considering Whether the action of
the Managing Director, Chowgule and Company Ltd.,
Chowgule House, Mormugao-Harbour in straight away
discharging from services of Mr. 8. 8. Naik, Ex-
Electrician Code No. 1937 as well as the General
Secretary of the recognized Chowgule Employees Union
w.ef2. 111995 s just, valid and legal? If not then, what
benefits the workman is entitled to?”

Vide Award dated 29-3-2004, it was held that dismissal
was bad and the workman was reinstated with back wages.
It is clear from the perusal of the record that the reference
was wholly with respect to the grievances regarding
dismissal of the workman namely Mr. S.S. Naik who was
~ working as Electrician with Code No. 1937 and was holding
the post of General Secretary of the recognized Chowgule
Employee's Union. This cannot be said to be inany stretch
of imagination that the dispute was in between all the
workmen and the Company since the reference was only
having the subject matter of the dismissal of a specific
employee Mr. Nair. It is altogether immaterial ‘that this
workman was holding the post of General Secretary. The
holding of post of General Secietary of the Union was in
his independent capacity. It was not related with the job
" which he was required to perform as Electrician. The
dismissal was made by the Company for a particular
workman and not the General Secretary. The fact that the
workman happened to be the General Secretary of the

3188GI2006—21

Union did not mean that there was a dispute in between
the workmen as a community and the Company. In this
view of the matter the present workman cannot be said to
be concerned in any manner to attract the provisions of
the violation of Section 33(2)(b) of the Act. The matter for
consideration had come before the Honourable High Court
of Orissa in the case of Khagendra Prasad Patra vs.
D.T.M.S.T.S. Koraput and another 1976 LAB L.C. 1260
and the Honourable High Court had held that the mere
fact that the petitioner workman was a member of the
Union which had taken up the pending dispute another
workman will not make him a workman "concerned” in
the dispute within the meaning of Section 33(1)a). It is

" the dispute that the workman has to be concerned with

and not only with the parties to the dispute. It is afier
ascertaining the nature of the pending dispute that the
Court can reach the conclusion whether the workman is
"concerned” with if or not. No case law has been
submitted by the learned counsel for the workmen to
substantiate his arguments that the present workman was
concerned in any manner with the pendency of the Ref,
No. 27 of 1996. The necessity for compliance of Section
33(2)(b) of the Act was required for the Company only -
when there was a pending dispute in between the workman
as a group and the Company involving the issues relating
to general importance. The pendency of a dispute of a
particular employee regarding his dismissal cannot be said
to be a dispute reldting to the workman as a whole. Hence,
1 conclude that there was no necessity for the Company

. to follow the mandatory provisions of Section 33(2)(b) of

the Act and seek approval of its action regarding the
dismissal of the present workman,

6. In this view of the matter the present complaint
under Section 33-A of the Act is not maintainable.

7. Point No. 2 : The plea of the Company that the

'Comp]ainant_is estopped from filing the present complaint

does not appear to have any force for the obvious reason
that the previpus complaint filed by the workman under
Section 33-A of the Act was got dismissed by him vide
application dt. 18-11-2002 wherein the prayer was for
withdrawal of the Complaint with liberty to file a fresh
complaint. The learned Presiding Officer allowed that
application vide order dt. 28-1-2003. The order passed
therein runs. “The learned counsel for the Complainant
Shri. V. V. Pai filed an application seeking permission to
withdraw the complaint, The permission granted.
Application is allowed". :

8, The learned counsel for the Company submitted
that there was no specific order for granting Jiberty of
filing a fresh complaint. He relied upon 2 case law AIR
1987 Supreme Court 88 in between Sarguja Transport
Service, Petitioner vs. State Transport Appellate Tribunal,
Gwalior and others and submitted that the present

3
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complaint is barred by the provisions of the Order XXIII
R. 1 of Civil P.C. Ifeel that this ruling is not helpful on the
facts and circumstances of the present case in view of the
order of the Tribunal quoted above whereby the Tribunal
allowed the application with specific words "Permission
granted”. Hence, it does not lie in the mouth of the
* Company to say that preserit complaint is now barred. It
may also be mentioned that the aforesaid complaint was
being moved on account of pendency of the reference
CGIT-49 of 1995 regarding the dismissal as of two different
workmen by the Company to the workmen of the CGIT-27
of 1996. Hence, I conclude that the present application is
not barred by Order XXIIIR. 1 of CivilP.C.

8. In view of the finding on point No. | the result is
- that the present complaint is not maintainable. It is
accordingly dismissed.

JUSTICE GHANSHYAM DASS, Presiding Officer
¢ feeedt, 26 faaeR, 2006
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(¥, THA-29025/2/2006-31% 3 (fafaw)]
=t wy, 2fae, o= ufeg
New Delhi, the 26th September, 2006

5.0. 4158.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 3/203) of
the Central Government Industrial Tribunal Mumbai-TI now
as shown in the Annexure in the Industrial Dispute between:
the employers in relation to the management of M/s.
Chowgule & Co. Goa and their workmen, which was received
by the Central Government on 26-09-2006,

[No. L.-29025/2/2006-IR (Misc.)]
B.M. DAVID, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO.1, MUMBAI

PRESENT
JUSTICE GHANSHYAM DASS, Presiding Officer
~ Application/Complaint No, CGIT-03 of 2003
(Arising outof Ref. No. CGIT-1/27 of 1996)

PARTIES

Mr. Thomas Antone Pereira: Complainant

Vis.

Chowgule and Co. Lid. Opp. Party

APPEARANCES

For the Opp. Party Shri R. N. Shah, Adv.

For the Complainant Shri. V.V.Pai, Adv.

State’ :  Maharashtra. _
Munibai,dated this lst day of September, 2006
AWARD

1. The workman Shri Thomas Antone Pereira has
moved the instant application dt. 22/5/2003 under Section
33- A of the Industrial Dispute Act (hereinafter referred to
as the Act). The prayer made therein is for withdrawal of
the dismissal order and reinstatement with back wages

" and continuity of service. The ground for the claim is that

Chowgule and Co. Ltd, Chowgule House, Mormugao
Harbour, Goa (hereinafter referred to as Company) has
violated the mandatory provisions of Section 33(2)b) of
the Act on account of pendency of the Reference
CGIT-27 of 1996.

2. The application is being contested by the
Company on several grounds taken up by it in its reply
dt. 06-8-2003 inter alia on the pleas that there is no violation
of the provisions of the Section 33(2)(b) of the Act and
that the present Complainant is now estopped from filing
the present complaint on account of dismissal of his earlier
complaint. The matter remained pending for one reason or
the other. In view of the legal pleas taken up by the
Company, the learned counsel Shri. V. V. Pai, for the
Complainant moved an application dt. 17-7-2006 with a
prayer that the maintainability of the present complaint
may be considered first. It is surprising that such an
application should have been moved by the Company
taking up of the preliminary issue but the Company did
not chose for it. Instead, the workman has moved the
instant application. ‘

3. The argument advanced by the learned counsel
for the parties have been heard and the record is perused.

4. The following points arise for consideration, as
prayed for by the learned counsel for the workman.

(1) Whether Section 33(2)(b) of the Industrial
Dispute Act has been violated?

(2) Whether the Complatnant is now estopped from
filing the present complaint?
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5. Point No. 1 ;: The present complaint is being
admittedly filed for violation of the provisions of the
Section 33(2)(b) of the Act on account of pendency of

CGIT Ref. No. 27 of 1996. Admittedly, the CGIT No. 27 of-

1996 was pending before this Tribunal on the day of
moving of the instant complaint under Section 33-A of
the Act, The reference was decided vide Award dt, 29-3-
2004. This reference was made by the Central Government
under clause (d) of sub-section I of section 10 of the
Industrial Dispute Act 1947. Forconsidering : * ‘Whether
the action of the Managing Director, Chowgule and
Company Ltd., Chowgule House, Mormugao-Harbour in
straight-away dischaiging Jrom services of Mr, S. S. Naik,
Ex-electrician Code No. 1937 as well as the General
Secretary of the recognized Chowgule Employees Union
w.c.f 2-11-1995 is just valid and legal? If. not then, what
benefits the workman is entitled to”? :

Vide Award dated 29/3/2004, it was held that dismissal
was bad and the workman was reinstated with back wages.
It is clear from the perusal of the record that the reference
was wholly with respect to the Grievances regarding
dismissal of the workman namely Mr. §.8. Naik who was
working as Electrician with Code No. 1937 and was holding
the post of General Secretary of the recognized Chowgule
Employee's Union. This cannot be said to be in any stretch
of imagination that the dispute was in between all the
workmen and the Company, since the reference was only
having the subject matter of the dismissal of a specific
employee Mr. Nair. It is altogether immaterial that this
workman was holding the post of General Secretary. The
holding of post of General Secretary of the Union was in
his independent capacity. It was not related with the job
which he was required to perform as Electrician. The
dismissal was made by the Company for a particular
workman and not the General Secretary, The fact that the
workman happened to be the General Secretary of the
Union did not mean that there was a dispute in between
the workmen as a community and'the Company. In this
view of the matter the present workman cannot be said to
be concerned in any manner to attract the provisions of
the violation of Section 33(2)(b) of the Act. The matter for
consideration had come befose the Honourable High Court
of Orissa in the case of Khagendra Prasad Patra Vs.
D.T.M.5.T.S. Koraput and another 1976 LAB L.C. 1260
and the Honourable High Court had held that the mere
fact that the petitipner workman was a member of the Union
" which had taken up the pending dispute of another
workman will not make him a workman "concerned"” in the
dispute within the meaning of Section 33(1)(a). It is the
dispute that the workman has to be concerned with and
not only with the parties to the dispute. It is after
ascertaining the nature of the pending dispute that the
Court can reach the conclusion whether the workman is
"concerned” with if or not. No case law has been submtitted
by the learned counsel! for the workmen to substantiate

his arguments that the present workman was concerned
in any manner with the pendency of the Ref. No. 27 of
1996. The necessity for compliance of Section 33(2)(b) of
the Act was required for the Company only when there
was a pending dispute in between the workman as a group
and the Company involving the issues relating to general
importance. The pendency of a dispute of a particular
employee regarding his dismissal cannot be said to be a
dispute relating to the workman as a whole. Hence, 1
conclude that there was no necessity for the Company to
follow the mandatory provisions of Section 33(2)(b) of the
Act and seek approval of its action regarding the dismissal
of the present workman.

5. In this view of the matter the present complaint

 under Section 33-A of the Act is not maintainable,

6. Point No. 2 : The plea of the Company that the
Complainant is estopped from filing the present complaint
does not appear to have any force for the obvious reason
that the. previous complaint filed by the workman under
Section 33-A of the Act was got dismissed by him vide
application dt. 18/11/2002 wherein the piayer was for
withdrawal of the Complaint with liberty to file a fresh
complaint. The Learned Presiding Officer allowed that
application vide order dt. 28/1/2003. The order passed
therein runs The learned counsel for the Complainant Shri.
V. V. Pai filed an application seeking permission to withdraw
the complaint. The permission granted. Application is
allowed". :

~ 7. The learned counsel for the Company
submitted that there was no specific order for granting
liberty of filing a fresh complaint. He relied upon a case
law AIR 1987 Supreme Court 88 in between Sarguja
Transport Service, Petitioner Vs. State Transport
Appellate Tribunal, Gwalior and others and submitted
that the present complaint is barred by the provisions
of the Order XXIIIR. | of Civil P.C. I feel that this ruling

_is not helpful on the facts and circumstances of the

present case in view of the order of the Tribunat quored
above whereby the Tribunal allowed the application
with specific words "Permission geanted”. Henee, it dees
not lie in the mouth of the Company to say that present
complaint is now batred. It may «lse be mentioned that
the aforesaid complaint was being moved on accouni
of pendency of the reference CGIT-49 of 1993 regarding
the dizmissa! as of two different workmen by the
Company to the workmen of the CGIT-27 of 1296, Hence,
I canclude that the present application :5 not barred by
Order XXIII R, | of Civil P.C.

& Inview of the finding on point No.! the result is
that the present compizint is not maintainable. It iy
accordingly dismissed.

TUSTICE GHANSHYAM DASS, Presiding Officer
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New De]h_\i. the 26th September. 2006

5.0. 4159.—1In pursuance of Section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 21/2003)
of the Central Government Industrial Tribunal-cum-
Labour Court, Mumbai-I now as shown in the Annexure
in the Industrial Dispute between the employers in relation
to the management of M/s. Chowgule & Co., Goa and
their workman, which was received by the Central
Government on 26-09-2006.

[No.1. 20025/2/2006-IR (Misc.))
B.M. DAVID, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVY. INDUSTRIAL
TRIBUNAL NO. 1
MUMBAI

PRESENT:
Presiding (3ificer : Justice Ghanshyam Dass

Application/Complaint No, CGIT-21 of 2603
{Arising out of Ref. No. CGIT-1/27 of 1996)

PARTIES

Mr. Madhukar G. Salve Comptlainant
Vs
Chowgule and Co. Ltd. Opp. Party
APPFARANCES:
For the Opp. Party ShriR.N. Shah,
' Adv.
For the Complainant : ) Shri V.V, Pai,
Adv.
State :  Maharashtra,
. Mumbai, the 1st September, 2006
AWARD

The workman Shri Madhukar G. Salve has moved
the instant application dt. 22-5-2003 under Section 33-A of
the Industriat Disputes Acts, (hereinafter referred to as
the Act). The prayer made therein is for withdrawal of the

dismissal order and reinstatemént with back wages and
countinuity of service. The ground for the claim is that
Chowsgule and Co. Lid., Chowgule House, Mormugao
Harbour, Gea (hereinafter referred to as Company has
violated the mandatory provisions of Section 33(2j(b) of
the Act on account of pendency of the Reference CGIT-27
of 1956.

2. The application is being contested by the
Company on several grounds taken up by it in its reply
drt. 6-8-2003 inter alia on the pleas that there is no vielation
of the provisions of the Section 33(2)(b) of the Act and
that the present Complainant is now estopped from filing
the present complaint on account of dismissal of his earlier
complaint. The matter remained pending for one reason or
the other. In view of the legal pleas taken up by the
Company, the learped counsel Shri V.V. Pai, for the
Complainant moved ap application: dt. 17-7-2006 with a
prayer that the maintainability of the present complaint
may be considered first. It is surprising that such an
application should have been moved by the Company
taking up of the preliminary issue but the Company did not
chose for it. Instead. the workman has moved the instant
application.

. 3. The argument advanced by the learned counsel
for the partics have been heard and the record is perused.

4. The following points arise for consideration, as
prayed for the learned counsel for the workman:

(1)  Whether Section 33(2)(b) of Industrial Disputes
Act has been violated?

(2) Whether the Complainant is now estopped
from filing the present complaint?

5. Point No. 1 : The present complaint is being
admittedly filed for violation of the provisions of the Section
33(2)(b) of the Act on account of pendency of CGIT -1 Ref.
No. 27 of 1996, Admittedly, the CGIT No. 27 of 1996 was
pending before this Tribunal on the day of moving of the
instant complaint under Section 33-A of the Act. The
reference was decided vide Award dr. 29-3-2004. This
reference was made by the Central Government under ¢lause
{d)of Sub-section | of Section 10 of the Industrial Disputes
Act, 1947. For considering **“Whether the action of the
Managing Director, Chowgule and Company Ltd.,
Chowgule House, Mormugao-Harbour in straightaway
discharging from services of Mr. 5.5. Naik, Ex-electrician
Code No. 1937 as well as the General Secretary of the
recognized Chowgule Employees Union w.e.f. 2-11-1995 15
just, valid and legal? If not then, what benefits the workman
is entitled to?”

Vide award dated 29-3-2004, it was heid that dismissal
was bad and the workman was reinstated with back wages.
It is clear from the perusal of the record that the reference
was wholly with respect to the grievances regarding
dismissal of the workman namely Mr. $.5. Naik who was
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working as Electrician with Code No. 1937 and was holding
the post of General Secretary of the recognized Chowgule
Employee’s Union. This cannot be said to be in any stretch

of imagination that the dispute was in between all the
workmen and the Company, since the reference was only |

having the subject matter of the dismissal of a specific
employee Mr. Nair. 1t is altogether immaterial that this
workman was holding the post of General Secretary. The
holding of post of General Secretary of the Union-was in
his independent capacity. It was not related with the job
which he was required to perform as Electrician. The
dismissal was made by the Company for a particular
workman and not the General Secretary. The fact that the
workman happened o be the General Secretaryof the Union

did not mean that there was a dispute in between the .

workmen as a community and the Company. In this view of
the matter the present workman cannot be said to be
concerned in any manner to attract the provisions of the
violation of Section 33(2)(b) of the Act. The matter for
consideration had come before the Honourable High Court
of Orissa in the case of Khagendra Prasad Patra Vs.

" DT M.S.T.S. Koraput and another, 1976 LAB. 1.C. 1260 and
the Honourable High Court had held that the mere fact that
the petitioner workman was a member of the Union which
had taken up the pending dispute of another workman will
notmake him a workman *‘concemed” in the dispute within
the meaning of Section 33(1)(a). It is the dispute that the
workman has to be concerned with and not only with the
parties to the dispute. It is after ascertaining the nature of
the pending dispute that the Court can reach the conclusion
whether the workman is “‘concerned” with it or not. No
case law has been submitted by the learned counsel for the
workmen to substantiate his arguments that the present
workman was concerned in any manner with the pendency
of the Ref. No. 27 of 1996. The necessity for compliance of
Section 33(2)(b)of the Act was required for the Company
only when there was a pending dispute in between the
workman as a group and the Company involving the issues
relating to general importance. The pendency of a dispaute
of a particular employee regarding his dismissal cannot be
said to be a dispute relating to the workman as a whole.
Hence, 1 concliude that there was no necessity for the
Company to follow the mandatory provisions of Section
33(2)(b) of the Act and seek approval of its action regarding
the dismissal of the present workman, '

5. In this view of the matter the present complaint
under Section 33-A of the Act is not maintainabie.

6. Point No. 2: The plea of the Company that the
Complainant is estopped from filing the present complaint
does not appear to have any force for the obvious reason
that the previous complaint filed by the workman under
Section 33-A of the Act was got dismissed by him vide
application dt. 18-11-2002 wherein the prayer was for
withdrawal of the Complaint with liberty to file a fresh
complaint. The learned Presiding Officer allowed that

application vide order dt. 28-1-2003. The order passed

_therein runs “The learned counsel for the Complainant

Shri V. V. Pai filed an application seeking permission to
withdraw the complaint. The permission granted.
Application is allowed”.

7. The learned counsel for the Company submitted
that there was no specific order for granting liberty of filing
afresh complaint. He relied upon a case law AIR 1987 Superme
Court 88 in between Sarguja Transport Service, Petitioner
V/s. State Transport Appellate Tribunal, Gwalior and others
and sabmitted that the present complaint is barred by the
provisions of the Order XXII R.1 of Civil P.C. Ifeel that this
ruling is not helpful on the facts and circmustances of the
present case in view of the order of the Tribunal quoted
above whereby the Tribunal allowed the application with
specific words * ‘Permission granted”. Hence, it does not lie
in the mouth of the Company to say that present complaint
is now barred, It may also be mentioned that the aforesaid
complaint was being moved on account of pendency of the
reference CGIT-490f 1995 regarding the dismissalas of two
different workmen by the Company to the workmen to the
CGIT-27 of 1996. Hence, I conclude that the present
application is not barred by Order XXINI R.1 of Civil P.C.

8. In view of the finding on Point No. 1 the result is
that the present complaint is not maintainable. It is
accordingly dismissed.

JUSTICE GHANSHYAM DASS, Presiding Officer
4 feeeht, 27 faam, 2006

W2, 4160, —3eiTE frar s, 1947 (1947
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[§ TE-40012/115/2005-3¢ 3R (1) ]
New Delhi, the 27th September, 2006

$.0.4160.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 119/
2006) of the Central Government Industrial Tribunal/’

- Labour Court, Emakulam now as shown in the Annexure

in the Industrial Dispute between the employers in relation
1o the management of Department of Telecom and their
workman, which was received by the Central Government
on 27-09-2006. '

[No.L-40012/115/2005-IR (DU)]
SURENDRA SINGH. Desk Officer
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ANNEXURE

BEFORE THE CENTRAL GOVT.INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
ERNAKULAM

PRESENT:
Presiding Officer, Shri P.L. Norbert, B.A.,LL.B.
(Thursday, the 2 Ist day of September, 2006) ‘
L.D. No. 119/2006.’

The District Secretary,
BSNL Employees’ Union
P&T House

Alapuzha.

Workman/Union

Management The General Manager,
Bharat Sanchar Nigam Lid.,
Alleppey Telecom District

Allepey-688 01 1.
AWARD

This is a reference made by Central Government under
Section 10(1)(d) of Industrial Disputes Act, 1947 for
adjudication. The reference is :— :

““Whether the actton of the management of the
General Manager, Bharat Sanchar Nigam Lid.,
Alleppey Telecom District, Alleppey Kerala, in not
considering Shri G. Narayanan Nair, Ex-mazdoor for
empanelment in the panel of casual employees, is
just and legal? If not, 1o what relief the workman is
entitled to and from which date?”

2. Though notice was served on both sides,
management alone entered appearance. Notice to union
was given twice. Still nobody is present. Hence it has to be
presumed that there is no existing dispute for adjudication.
Therefore I find that the action of the management in not
considering Shri G. Narayanan Nair, Ex-mazdoor for
empanelment in the panel of casual employees, is just and
legal and an award is passed accordingly. No cost.

Dictated to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the 21st
day of September, 2006.

P.I.. NORBERT, Presiding Officer
T fewelt, 28 faawaw, 2006
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. R, st afed

New Delhi, the 28th September, 2006

S.0. 4161.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 294/
2002) of the Central Government Industrial Tribunal-cum-
Labour Court, Hyderabad now as shown in the Annexure,
in the Industrial Dispute between the management of
Vijaya Bank and their workman, which was received by
the Central Government on 19-09-2006.

[No.L-12011/93/2002-IR (B-1))

C. GANGADHARAN, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT
AT HYDERABAD

PRESENT :
Shri T, Ramchandra Reddy, Presiding Officer
Dated the 22nd day of August, 2006
Industrial Dispute No. 294/2002
EETWEEN

The Regional Secretary,
Vijaya Bank Workers Organization,
I flioor, Swarnalok Complex,
Eluru Road,
Vijayawada
AND

The Asst. General Manager,
Vijaya Bank, Regional Office,

... Petitioner

Ist floor, Ist lane,

Maruthinagar,
Mazjid Street,
Vijayawada
APPEARANCES:
For the Petitioner

.... Respondent

M/s. G. Vidya Sagar,
K. Udaya Sri,

K. Sudheer Rao,

B. Shivakumar and
D. Madhusudhan,
Advocates.

Mrs. E. Ajay Reddy,
N.V.Ramana Rao,
Y.ArjunRao &

K. Ravi Kumar Chary,
Advocates.

AWARD

-This is an industrial dispute referred by the
Government of India, Ministry of Labour by its order
No. L-12011/93/2002-1R(B-1I) dated 16.7.2((12 in exercise
of powers conferred.by clause (d) of sub-section (1)
and sub-section (2A) of Section 10 of Industrial Disputes
Act, 1947 foradjudication with the following Schedule :

For the Respondent
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SCHEDULE

*“Whether the management of Vijaya Bank is
justified in imposing the punishment of reduction to
a lower stage in the time scale of pay by one stage

with cumulative effect for a period of one year upon .

Smt. C. Privamvada? If not, what relief is the disputant
concerned entitled to?”

2. The workwoman Smt. C. Priyamvada 1is
represented by the Regional Secretary, Vijaya Bank Workers
Organization, Vijayawada. It is submitted that the
workwoman worked as a clerk at Guntur branch in the
Respondent organization during the period 16-10-86 to
20-5- 98. The Respondent has introduced Vijaya Stock
Invest Deposit {in short VSID) and induced the employees
to increase the deposits under the said scheme. Anenquiry
was conducted by the Senior Manager on the basis of a
complaint received with regard to the said scheme, who
held that Chief Manager, the then Senior Branch Manager,
Assistant Manager are responsible for certain procedural
irregularities in not guiding clerical staff. Subsequently

3 clerks were suspended and charge sheets were issued -

against 27 employees who worked at Guntur branch
including the Petitioner workwoman.

3. The charge sheet dated 28.7.1999 alleging that she
speculated in stocks/shares and getting issued VSIDs for
self and in the names of her family members to gain undue
pecuniary benefits and authorizing issuance of VSIs on staff
members and their friends and relatives against VSIDs
standing in the name of bank customers and accounts
opened in benami names without necessary funds to confer
undue pecuniary benefits at the cost of the bank constituting
misconduct under Clause 19.5 of bi-partite settlement.

4, Inspite of submitting the explanation an enquiry
was ordered by the Respondent Management by appoint-
ing an Enquiry Officer. After completion of enquiry the
Enquiry Officer submitted his report dated 8-9-2000 hoiding
that the first charge is not proved and the second charge is
partly proved. The workwoman has submitted
‘representation dated 26-9-2000 against the findings of the
Enquiry Officer. But the Disciplinary Authority without
considering the same issued a show cause notice
proposing the punishment as stated in the schedule. The
workwoman has submitted a detailed explanation dated
22-12-2000 but the Disciplinary Authority has confirmed
the proposed punishment by his. order dated 12-1-2001.
The appeal filed by the workwoman was rejected by an
order dated 3-5-2001. It is further submitted that the
Disciplinary Authority failed to see that there is no
complaint against the workwoman for mis-utilization of
VSIDs of the bank customers. It is further submitted that

the findings of the Enquiry Officer and Disciplinary

Authority are erroneous and failed to see that the Chief
Manager/Branch Manager is a custodian of the branch
and responsible for not following the instructions and
guidelines and the lower staff including the workwoman

has only carried out the instructions in good faith. It is
further submitted that Disciplinary Authority failed to see
that the deviations in the implementation of the scheme
did not effect the bank transcations and further there is no
financial loss. '

5. The Respondent filed counter and denied
dverments made by the workwoman and admitted that
workwoman was issued chargesheet and on receiving the
explanation an enquiry was ordercd by appointing Enquiry
Officer. It is also admitted that Enquiry Officer has submitted
his report holding that charge No.1 is not proved and charge
No.2 is partly proved. It is also admitted that the Disciplinary
Authority after considering the explanation given by the
Petitioner workwoman, issued a show cause notice
proposing the punishment. Further, on considering the -
representation of the Petitioner to the show cause notice,
he has confirmed the findings of the enquiry and also held
that second charge is entirely proved.

6. It is further submitted that the Petitioner

"workwoman Smt. C. Priyamvada got issued VSIs standing

in the name of bank customers and impersonated by affixing
the signatures- of the customess in violation of the rules
goveming VSID accounts. The fact that the signature
appearing the copy of VSIDs tailies with that of his
signature on the copy of the register which proves that the
workwoman has issued VSIs against VSIDs of the
customers in deriving undue benefit to himself and this
fact was also established during the enquiry. The other
staff members at Guntur branch who were involved in similar
acts of misconduct were charge sheeted and disciplinary .
action was taken. It is further submitted that during enquiry
the Management got marked documents M Ex.Ito MEx. 8
by examining one witness in support of the charges and
the Petitioner got marked 9 documents and did not examine
any witness. On considering the evidence and explanation
given by the workwoman the Disciplinary Authority has
inflicted the punishment which is in consonance with the
gravity of the charge.

7. After hearing both sides this tribunal passed an
order dated 3-4-2004 on the preliminary issue of validity of
domestic enquiry, holding that the domestic enquiry
conducted by the Respondent Management is valid.
Arguments heard under Sec. 11 A of Industrial Disputes
Act, 1947 from both sides.

8. It is contended by the Learned Counsel for the
Petitioner that the Enquiry Officer held that the first charge
is not proved and the second charge was partly proved,
even though the Enquiry Officer observed in his report
that there is nothing on record to show that the
chargesheeted employee has speculated in stocks and
shares and no evidence was produced to verify whether
any of the VSID accounts were in benami names and further
contended that the shares were not allotted in the name of
the workwoman or his relatives, as such, there is no
financial loss to the bank.
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9. On the other hand, it is contended by the counsel
for the Respondent that the Enquiry Officer on considering
* the entire material on record found that the chargesheeted
employee obtained VSI against VSID of customers
authorizing such transactions to benefit certain staff
members and their friends and relatives thereby attempting
to get the shares allotted without any investment with the
funds belonging to the customers which amounts to a
misconduct causing an act of prejudicial to the interest of
the bank and further contended that the Disciplinary
Authority differing with the opinion of the Enquiry Officer,
that the charge No.2 is partly proved held on considering
the entire material and the explanation of the workwoman
that the charge No.2 was entirely proved and further
contended that the evidence onrecord is sufficient to corne
to the conclusion that the second charge against the
workwoman is established. Further contended that the
punishment is in consonance with the gravity of the charge.

10. The chargesheeted workwoman was charped with
the following charges: “(1) Your action of speculating in
stocks and shares by indulging in fraudulent acts as
aforesaid constitutes gross misconduct under sub-clause

(i) of clause 19.5 of Chapter XIX of the Bipartite Settlement,.

1966, (i1) Your action of getting issued VSIs for self against
VSIDs standing in the names of Bank's customers and in
benami name contrary to the rules governing VSID
accounts constitute gross misconduct within the meaning
of sub-clause (j) of clause 19.5 of Chapter XIX of the
Bipartite Settlement, 1966", On behalf of the Management
one witness was examined as MW 1, during the enquiry
the documents M Ex.1 to M Ex.8 were marked. As against
this evidence the chargesheeted employee got marked 9
documents and she did not choose to examine any witness.
The Enquiry Officer on considering the evidence observed
that the chargesheeted employee has authorized to issue
various V81s in different names of the staff members and
their friends and relatives besides one in her own name
and it is further observed that even though VSIs 1ssued in
the name of chargesheeted employee were credited to the
VSID holders account on cancellation and it was possible
to chargesheeted employee would have denved pecuniary
benefits had the said VSI has been allotted. Soalso, in the
case in respect of other VSls issued in the name of staff
members, their friends and relatives.

1 1. During the enquiry the Enquiry Officer observes
as follows:

“The Presenting officer in his written brief has stated
that Chargesheeted employee has availed VSI 760688,
905359 and 904238 in her name against VSID 733/93,
17/92 and 645/93 standing in the name of Bank's
customers Viz., V. Ramya, V.V. Ramana Rao and M.
Rajeswari respectively in violation of instructions
. contained in HOC 149/92 and 169/93. He has further
stated that the signatures of CSE appearing in the
above VSIs tallied with the signature appearing in
Ex.M7 (incumbent register) except “initial’ part.”

12. The Disciplinary Authority on considering the
material on record has confirmed the report of the Enguiry
Officer and observed as follows:

"A perusal of the findings of the EQ reveal that after
carefully analyzing the evidence adduced during the
enquiry and on taking into consideration the averments of
PO and DR in their written briefs, EO has held that it is
established that CSE got 1ssued VSIs 760688, 905359 and
904238 against VSIDs 733/93, 17/92 and 645/93 standing in
the names of bank's customers. Signatures of the CSE as
appearing in the said VSIs tallies with the signature
appearing in EXM-7 i.e., the incumbent register,

The aforesaid documents substantiate beyond any
doubt the fact of CSE's getting issued VSIs against VSIDs
of customers in the circumstances, the contention of the
CSE that EO could not come to any definite conclusion,
has not applied his mind judiciously/independently etc.,
are not tenable and hence rejected. In regard to the
contention of the CSE that the charge is either proved or
not proved and it cannot be held as partly proved, a perusal
of findings of EO reveal that he has made out certain
relevant issues and only thereafter furnished his findings.
Amongst others, he has arrived ‘at a conclusion that no
evidence is produced to verify whether any of the VSID
accounts were in benami names. While EO has held that no
evidence was adduced during the enquiry to prove whether
any VSID accounts were opened in benami names, getting
issued VSIs against VSIDs of customers is held as proved,
thus holding charge No.2 as partly proved. Further.
obtaining VSIs against VSIDs of customers i.e. , attempting
to get the shares allotted without any investment
whatsoever with the funds belonging to customers is an
act prejudicial to the interest of the bank to pain pecuniary
benefit. CSE might not have succeeded in getting the shares
allotted. Merely because she was not allotted with shares,
it cannot be construed that the same is not prejudicial to
the interest of the bank as the said act on the part of the
employee amounts to breach of trust reposed in her by the
bank which is very grave in nature.”

13. It should be noted that the charge sheet issued
against the workwoman dated 28-7-1999 was issued on
the basis of the preliminary enquiry conducted into the
matter and also finding it a prima facie case against the
workwoman._The scheme has to be operated as per the
guidelines and circulars issued from time to time and not as
per instructions given by the Manager. It is true that there
is no prohibition on the part of the employees of the bank

“availing the benefits of VSID scheme. But the VSIs can be

got issued only against the VSID in their accounts. But the
present case on contrary to the guidelines the workwoman
got issued VSIs in her name against VSI deposits standing
in the name of the customers, thereby attempted to get the
shares allotted without any investment with the funds
belonging 1o the customers. The Disciplinary Authority
has carefully considered the entire material on record and
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the evidence adduced by both the parties and rightly
concluded giving cogent reasons and the Enquiry Officer
as well as the Disciplinary Authority has analyzed all the
issues involved in the charpe on the basis of the material
on record and correctly concluded that the second charge

against the workwoman is provéd. The contention of the

Learmed Counsel for the Petitioner workwoman that there
is no financial loss to the bank is not tenable as the financial
loss is irrelevant for working of the bank.

14, The Disciplinary Authority on considering the
gravity of the charge has inflicted appropriate
punishment which is commensurate with the gravity of
the misconduct.

15. On considering the material on record, I am
satisfied that the Disciplinary Authority has rightly
infected the punishment. I do not see any ground to interfere
with the punishment.

16. Therefore, I hold that the Rcspondent bank is
justified in imposing the punishment of reduction to the
lower stage in the time scale of pay by one stage with
cumulative effect for a period of one year upon Smt. C.
Priyamvada. '

Award passed accordingly. Transmlt

Dictated to Smt. P. Phani Gowri, Personal Assistant
transcribed by her and conected by me on this the 22nd
day of August, 2006. - '

" T.RAMACHANDRA REDDY, Presiding Officer
Appendix of evidence : )
Witnesses examined for the Petitioner : NIL
Witnesses examined for the Respondent : NIL
Documents marked for the Petitioner

NIL
Documents marked for the Respondent
| NIL
4 fawedt, 28 P, 2006
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New Delhi, the 28th September, 2006

S.0. 4162.—In pursuance of section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 60/1998)

. of the Central Government Industrial Tribunal cum Labour
Court, Kanpur (U.P.) as shown in the Annexure - in the
Industrial Dispute between the management of Allahabad

3188GY2006—22

Bank and their workman, received by the Central
Government on 25-9-2006. _
_ [No.L-12012/9/97-IR (B-1I)]
C. GANGADHARAN, Under Secy.
BEFORE SHRI SURESH CHANDRA_PRESIDING
OFFICER CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM- LABOUR COURT, SARVODAYA
NAGAR,KANPUR,UP.
Industrial Dispute No. 60 of 1998
In the matter of dispute between :

U.P. Bank Workers Federation
Auth. Representative UPWB Federation,

-¢/oRBIL Employees Association, RBI Building,

Kanpur.

AND

Regional Mzir_lager.

Allahabad Bank.

Regional Office.

Meerut Region.

Meerut, UP.

PRESENT: SriM.K. Verma LIR for the Bank None for
the workman.

AWARD

1. Central Government, Ministry of Labour, New"

Dei, vide notification No. 1.-1201 2/9/1997-IR (B-11) dated
3.4-98 has referred the following dispute for adjudication
to this Tribunal :-—

“Whether the action of the management of Allahabad

Bank in not paying cashier incharge/Head Cashier

Category ‘E’ Allowance to Sh. Ramji Lal for the

period 5-10-87 to 31-10-89 is legal and justified ? If

not, to what relief the said workman is entitled 7”

2. The case of the Union on behalf of the workman
Ramyji Lal is that a settlement between the union and-the
management of Allahabad Bank arrived aton 22-1-83 and
Chapter ITI or the same deals with Staff Promotion Rules

.pertaining to staff of cash department which provides

classification of branches-and cashier allowances to the
Head Cashier/Incharge Cashier in cash department of a
branch. It further provides that if a branch of the bank
procures deposit of Rs. 100/~ Lacs or more and this figure
remains continuously for more than one year in that case
the Head cashier/Cashier incharge of the said branch will
receive head cashier allowance of category ‘E’. It is the
further case of the union is respect of the workman' that
during the period when the workman remained posted at
Bank’s Kabari Bazar Branch at Merrut the total deposit of
the branch was less than 100 lacs and the workman was in
receiptof Rs. 316/- per month as Head cashier category ‘C”
allowance per month. The total deposit of the branch
crossed the limit of 100/- lacs w.e.f. 3-7-86 and which limit
continuously remained for over one year. Asa result of
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which the branch should have been identified for
upgradaticn and for posting of Head cashier category E. It
is the case of the workman that earlier t0 3-7-86 opposiie
party bank posted its manager as Branch Manager of the
scale of IMGS-1 and seon after the deposit exceeded 100
lacs and remained continuously for over one year the

opposite party bank started making payment to the manager

of the branch officiating allowance of the scale of IMGS-1I
still the workman has not been paid officiating allowance
of Head cashier category ‘E’ at the rate of Rs. 489 per
month despite the fact that the workman performed the
duties of higher degree of responsibility. The action of the
management in this regard is discrimipatory and is not
sustainable in the eye of law. On the basis of the above
pleadings it has been prayed that the workman be held
entitled for difference between 319 and Rs. 489 as officiating
allowance for the period 5-10-87 to 3-10-89 total of which
comes to Rs. 4465.62 paisa.

3. The opposite party contested the claim of the
union raised on behalf of the workman and it has been
pleaded that the total deposit of the branch exceeded one
crore in the month of July 86 and this position remained
continued for Over one year, therefore, according o rules
and terms and conditions of aformentioned settlement, the
process for upgradation. of this branch was started and

after completion of all formalities, this branch was

reclassified. The bank denied the fact that the workman be
deemed to be Head cashier category ‘E’ automatically
because the said branch of the opposite party bank was
reclassified as Category ‘E’ from Category ‘C’ on 1-]1-88
and for filling this recategorised post vacancy was
circulated by Central Zonal Office, Lucknow and ultimately
suitable and eligible condidate was posted as Cashier
incharge category ‘E’ at this branch on 5-3-90. In this way
the claim of the workman demanding differences of wages
in the shape of Head cashier category ‘C’ & ‘E’ is not
maintainable being devoid of merit and the workman is niot
entitled for any relief.

4. After exchange of pleadings between the parties
the case was taken up for evidence of the parties and the
workman was given repeated Aopportunities to fead his
evidence but despite that the workman did not turn up to
lead his evidence, hence the workman was debarred from
hisevidence by crder dated 25-6-03 and the case was taken
up for the evidence of the management. The management
produced its evidence on affidavit of one of its officer by
name Ashok Kumar Goyal in support of their case, Further
opportunity to cross examine the management witness was
provided to the workman still workman did not turn up.
Therefore final arguments in the case were heard on
24-8-06 from the side of the management as none was
present from the side of the workman to argue the case.

3. Thus from the above discussion of pleadings of
the parties it is obvious that the management has been
aple to prove his case by adducing thejr evidence which

stands uncontroverted. Therefore, the tribunal is inclined
to believe the case that the workman could not be hetd
entitled for difference of ofticiating aliowance automatically
uniess the branch is notified by the Central Zonal Office,
Lucknow, which admittedly notified by the bank in the
month of July 1986 and after completing formalities regular
posting of Head Cashier category ‘E’ was made on }-1-88.

6. Inview of above the action of the management in
not paying cashier incharge head cashier category ‘E’
allowance to the concerned workman Sri Ram Ji Lal for the
period 5-10-87 to 31-10-87 cannot be held to be illegal or
unjustified. Consequently workman cannot be held entitled
for any relief. _

7. Reference is therefore decided against the
workman and in favour of the opposite party bank.

SURESH CHANDRA, Presiding Officer

73 fawelt, 28 faawrt, 2006
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New Delhi, the 28th September, 2006

8.0.4163.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 95/1997)
of the Labour Court, Nashik as shown int the Annexure in
the Industrial Dispute between the management of Bank
of Maharashtra and their workmen, which was received by
the Central Government on 25-9-2006.

[No.L-12012/337/96-IR (B-1I))
C. GANGADHARAN, Under Secy.
ANNEXURE _
BEFORE SHRI M.M. AGRAWAL,
PRESIDING OFFICER LABOUR COURT, NASHIK

REFERENCEIDA No. 95/1997.
BETWEEN

Assistant General Mapager,
Bank of Maharashtra,

Girha Nirman Bhawan,

0Old AgraRoad, Nashik-422002.

And

General Secretary,

Maharashtra Bank Karmachari Sangh,
674, Ravivar Peth, Ravivar Karanja,
Gadre Marg, Nashik-422001.

... First party

....Second party
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PRESENT:
Shri M.M. Agarwal, Judge.
APPEARANCES
Shri B.R. Patil Advocate for first party.
Shri 8.8. Jape Advocate for second party.
' AWARD
(27-7-2006)
1. The present reference is sent to this Court by the
Central Government under Section 10 of Industrial Disputes
- Act, 1947 for adjudication of the following dispute between
the parties, viz. Bank of Maharashtra has dismissed the
services of workman Shri Prakash A. Parhare from
11-9-1984. Whether the said discissal is legal and justified,

If not, to what relief, the concerned workman is entitled to

get 7.

2. Maharashtra Bank Karmachari Sangh has filed
statement of claim on behalf of workman Shri Pathare stating
that,

_ The workman Shri Pathare was working as pebn in
Nandurshingote branch of Maharashtra Bank and he was,

working as per the directions of senior officers. However,.
the senior officers were getting the work done of clerk from-

workman Shri Pathare.

The officers of the Bank issued false charge sheet
and illegal equiry was held against him to hold the said
workman guilty and thereafter dismissed him from service.
The enquiry conducted by the bank is in utter disregard of
principles of natural justice, illegal and improper. On the

bais of the enquiry, the Bank dismissed the workman Shri

Pathare from services from 31-8-1994. The Maharashtra
.Bank Karmachari Sangh prayed for setting aside the
dismissal order of Shri Pathare and he be reinstated with
confinuity of service and full back wages.

3. Bank of Maharashtra opposed the demand of
Karmachari Sangh by filing written statement at Ex. C-2. It
is the contention of the Bank that Shri Pathare was working
as Safai Karmachari on temporary basis. The conduct of
Shri Pathare was illegal and improper. On 10-1-1990 only an
amount of Rs. 2.04P. was balance in his credit in the saving
bank account. However, he conote figure | (one) before 2

and made Rs. 12.04 and withdraw amount of Rs. 10/- from .
the account. Similarly, on 7-9-199! he made false

signature of Shri B. M. Tapse and withdrew an amount
of Rs. 1000/- from the account of Shri B.M. Tapse. Similarily,
he filled in falsetender in the name of Shri N.K. Jadhav and
took the loan in the name of his rélative in LR.P.D. Scheme.

4. The workman- Shri Pathare was absent on
1-2-1992. Inspite of it, be signed the muster roll of 1-2-1992
after 15-2-1992. )

5. Due to the above serious acts of misconducts,
the Bank of Maharashtra issued charge sheet dated
9-9-1992 to the workman Sri Pathare and enquiry was heid
in accordance with the provisions of law. Since the chafges
levelled against him were proved in the enquiry, he was

dismissed from the service. The workman Shri Pathare had
filed appeal. The same is also dismissed. Hence, the demand
made by the Bank Karamachari Sangh be rejected and the
reference be dismissed.

6. On the basis of rival contentions of both the
parties, my learned predecessor had framed following issues
at Ex. O-6 and I have recorded my findings followed by the

" reasons.

ISSUES FINDINGS
(1) Whether the enquiry was fair
and proper? ... Yes,
{2) Whether the findings of the .
Enquiry Officer are justified ? ... Yes,
(3) Whether the action of ;ermination
was by way of victimization ? ..No.

(4) Whether the second party is entitled’
- t0 reinstatement with continuity
of service and back wages ...No.
(5) Waht award ? ) ...As per finnal
order
REASONS

1. To prove their case, the Bank Karamchari Sangh
has examined the Zonal! Secretary Shri Prafulla Sakhalkar
and the workman Shri Pathare has filed affidavit. The Bank
of Mzharashtra has nor cross examined the said witness of
Sanghatana. So also the Bank-has also not lead oral
evidence.

2. Astoissue No. | and 2.

' The Bank Karmachari Sanghatana has admitted that
Bank has conducted enquiry and therefore, it was
responsibility of the Karmachari Sanghatana to prove the
said enquiry was illegal or in uttar disregard of principles
of natural justice. )

3. During the course of oral evidence of witness of
Sanghatana, Shri Prafulla Sakhalkar was shown the charge
sheet issued by the Bank. He has stated that the charges
are false, no enquiry was held and findings of the enquiry
officer are also perverse. '

4, The workman Shri Pathare has nowBew stited
that Bank has net gonducted coquiry. On the contrary, it
appears {rom his-affidavir that, the charge shees issued by
the bank, descitbed varous ciaiors o f.iled agaifist him
in detail. The workman Shri Pathar. or Sanghatana
nowghere states that they were not gwa:n the opportunity
of defence or that they were not given opportunity to put
up their defence. The Sanghatana has not brought on record
anything to show that the enquiry conducted by the Bank
is Hllegai or impropes.

5. Similarly thoush it i the contention of the
Sanghatana that the hank has issued false charge sheet
and the enquiry officer gave preverse findings, the
Sanghatana or the workinan shri Pathare has not stated
any reasons as to why talse charge were leveiled against
the workman.
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6. The Bank has filed the enquiry proceedings on
record, from which it appears that, in the enqury, the bank
has filed the record which was tampered by workman Shri
Fathare, There was charge against the workman Shri Pathare
that, he has made false signature of Shri B.M. Tapase and
he has withdrawn an amount of Rs. 1000 from his account.
The bank has sent the sample of hand writing of Shri
Pathare to the hand writing expert and the hand writing
expert has given a report that the hand writing on the form
of Shri B.M. Tapase is of the workman Shri Pathare.

7. 1t is alleged by the Karmachari Sangthana in
statement of claim that, the senior officers of the bank were
getting done the work of clerk from the workman Shri Pathare
and the bank has stated in their written statement that the
workman Shri Pathare has illegally tampered the record.
The workman Shri Pathare states in his affidavit that he
being the Safai Worker, it was not possible for him to reach
upto record of Bank. He has nowhere stated in his affidavit
that the bank was getiing done from him the work of clerk.
From this, it appears that workman Shri Pathare is trying to
hide the truth.

8. The workman Shri Pathare has stated in para
No. 6 of affidavit in the last line that the findings given by
the enquiry officer are perverse and he will show it at the
time of arguments as to how the findings are perverse. But
at the time of arguments, workman Pathare has submitted
an application at Ex. U-10 stating that his afidavit be treated
as arguments.

9. Inthe case Gorantala Venketesh Vs. B. Deyndor
reported in AIR 2003 Andhra Pradesh-251, the Hon. High
Court has observed that the record of Nationalised Bank is
apublic document, therefore, it is not necessary to examine
the person who prepared it, for proving the same.

’ The Bank of Maharashira is one of the Nationalised
Banks. The workman Shri Pathare or the Karmachari
Sanghatana has not stated any reason as to why the Bank
issued false charge sheet or making false enquiry. So also
they have not adduced any evidence for the same. On the
contrary, it is proved from the record of enquiry
proceedings that, the enquiry conducted is fair and proper

and the findings of the enquiry officer are also justified. .

Hence, I answer issue No. | and 2 in affirmative.
10. Issue No. 3 to 5 together :

It is established from the enquiry held by the Bank
that misconduct of the workman Shri Pathare was very
serious in nature and therefore it cannot be said that the
action of the Bank in terminating the services of Shri Pathare
is by way of victimization and as the action of Bank in
terminating the services of Shri Pathare is proper and
justified, the workman Shri Pathare is not entitled to any of

the reliefs prayed for. Hence, I answer issue No. 3and 4 in

the negative.

11. In the light of above discusston, the reference
goes against Shri Pathare. Hence, I pass following order.

ORDER

1. The reference stands dismissed.

2. The award be sent for Publication to the Desk
Officer, Government of India, Ministry of Labour,_
New Detlhi.

Nashik :
Dated : 27-7-2006. M.M. AGRAWAL, Presiding Officer

: 2 famsh, 28 faama, 2006
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[€. TH-12025/1/2006-311¢ 9T (.11
New Delhi, the 28th September, 2006

8.0. 4164.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 167/
2002) of the Central Govenrment Industriai Tribunal-cum-
Labour Court, Hyderabad as shown in the Annexure in
the Industrial Dispute between the employers in relation to
the management of AndhraBank: and their workmen, which
was received by the Central Government on 21-9-2006.

{No. L.-12025/1/2006-IR (B-11)}
C. GANGADHARAN, Under Secy.
ANNEXURE :

BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
HYDERABAD

PRESENT :
SHRIT. RAMACHANDRA REDDY, Presiding Officer
Dated 13th September, 2006
Industrial Dispute No. 167/2002

BETWEEN
Andhra Bank Award Employees Union ... Petitioner
AND
“The Asstt. General Manager,
Andhra Bank,
. Zonal Office, West Godavari. ... Respondent

APPEARANCES: .
For the Petitioner  : A, V. Sambasiva Rao, Advocate.
For the Respondent : S.Udayachala Rao, Advocate.
AWARD

This is an industrial dispute referred by the
Government of India in exercise of powers conferred under
Section 10 of ID Act to adjudicate the dispute arised
between Andhra Bank Award Employees Union and the
management of Asstt. General Manager, Andhra Bank with
the following schedule :—
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SCHEDULE

“Whether the demand of Andhra Bank Award
Employees Union for regularisation of services of
Smt. K. Mahalakshmi, Sri K.Naga Babu, Smt.
K.VenkataLakshmi, Smt. N. Vijaya Lakshmi and Ms.
K. Jayalakshmi working as a Part-time Sweepers under
the Management of Assistant General Manager,
Andhra Bank, Bhimavaram Zone is legal and or
justified? If not, what relief the concerned Union is
entitled 7’ :

2. The claim petition was filed on behalf of the
workmen stating that the workmen Smt."K. Mahalakshmi
working as part-time Sweeper since 1-7-1997 at Andhra
Bank Ganapavaram and she was paid wages Rs. 20 per
day. She submitted representation for absorption on
14-10-1998 to the Regional Manager. Similariy the workman
Mr. K. NagaBabu was working since 1988 at Andhra Bank,
Gollawanitippa branch as part time Sweeper and made a
representation for regularisation on 20-2-1996 and
subsequently K.Naga Babu represented before the
management of Andhra Bank, Gollavanitippa on two
occasions and the same was forwarded to Asstt. General
Manager, Bhimavaram. It is further, submitted that the
workman K.Venkata Lakshmi is working as part time
Sweeper at Andhra Bank, Bhimavaram and also made
representation for regularization on 10-1-2000, Similarly, the
workman Smt. N, Vijayalaxmi was working as part time
Sweeper since 1-11-1998 at Anadhra Bank, Palakollu
temporarily and made a representation to the Asstt. General
Manager, Bhimavaram on 18-1-2000 for regularization of
services. Similarly, Ms. K. Jayalakshmi was working as part
time Sweeper at Andhra Bank Kopparu branch and also
made a representation on | 2-1-2000 for regularization. It is
further, submitted that there are no guidelines for filling up
the part time Sweepers through the Employment Exchange.
It is further, submitted that the said workmen were not
appointed by any letter but they were engaged as part time
Sweeper since long back and their representation for
regularization was not considered and further contended
. that the action of the respondent for not regularization of
* services of workmen is illegal or justified.

3. The respondent filed the counter and denied the
averments made in the petition and pleaded that the
vacancies in the bank are to be invited to the local
employment exchange and the recruitment is to be made
by conducting interviews. The respondenthas not disputed
the engagement of the said workmen as a part time Sweepers

and also representations made by the workmen, It is further,

submitted that since the petitions were engaged temporarily,
there is no question of issuing appointment letter and they
were paid.daily wages for sweeping bank and they were
paid daily wages on day to day basis for sweeping the
bank premises. It is further, submitted any regular
appointment has to be done only by inviting application
from the candidates sponsored by the employment
exchange as per the guidelines governing the recruitment
rules. It is further, submitted that the employment exchange
(Compulsory Notification of Vacancies) Act, 1959 does

not apply to the part time employment but the temporary
workman has to be engaged as per the guidelines issued
by the Government of India. It is further, submitted that the
said workmen whose cases have been espoused by the -
Union are not sponsored by the employment exchange

.and their services cannot be regularized.

. 4 The petitioners/workmen filed their respective
affidavits in support of their cases and got marked the
documents as Ex. W1 (o Wé. Ex.W1 is the Xerox copy of |
representation -of WWI. Ex. W2 is the Xerox copy of
representation of WW2, Ex. W3 is the Xerox copy of
representation of WW3, Ex. W4 is the Xerox copy of
representation of WW4, Ex. W5 is the Xerox copy of
representation of WWS5. As against this evidence, the
respondent filed the affidavit of K.Krishna Rao, Bank Officer
working in Zonal office Eluru and got marked the documents
as EX. M 1 which is the procedure for filling up the part
time Sweepers.

5. It is not in dispute that the said workmen are
working as part time Sweepers under the management since
the dates mentioned in their applications. It is also not in
dispute that the said petitioners were made representation
before the management for regularization and the same
was not considered on the ground that they are not eligible
under the rules or guidelines governing the recruitment.
The respondent filed affidavit that the engagement of the
petitioners/workmen as part time Sweepers itself is illegal
and the Branch Managers are not permitted to engage them
temporarily and they were not sponsored by the

- employment exchange. However, he admitted ini the cross

éxamination that sponsorship from the employment
exchange for engaging casual labour is not necessary. It is
also not disputed that for engaging casual labour, there is
no need for sponsorship of casual labour from the
employment exchange. The rules regarding the filling up
part time Sweepers discloses part timie Sweepers on Rs. 100
per day shall be filled through the employment exchange
only. The said rules are for the recruitment and filling of the
post of part time Sweepers. In the present case, the workmen .
are engaged by the respondent bank since long time and
they are still continuing. The respondent claims that the
very engagement of the petitioners/workmen is illegal but
did not say that any action was taken against the Branch
Manager who is permitting the engagement of the
petitioners. It appears that the respondent bank is permitted
the engagement of casual labour since it is advantageous
to the management.

6. The Learned Counsel for th& pefitioner contended
that since petitioners/workmen were working as part time
Sweepers since long time temporarily, they are entitled for
regularization. On the other hand, the Learned Counsel for
the respondent contended that the petitioners are engaged
temporarily for specific purpose and for specific period till
the post-of part time Sweepers are filled up by issuing
notification calling for interviews, As such, the petitioners
though working since long time are not entitled for

" regularisation and relied upon apex Court Judgement,
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7. The petitioners/workmen who were working as
temporary part time Sweepers cannot claim as a matter of
right for regularization. The post of part time Sweepers has
to be recruited by issuing notification and calling for
interviews. The petitioners are at liberty to apply for the
same and get regularization. In view of the ruling of the
Apex Court, the petitioners who are working since long
time, cannot claim for regularization. It was held in AP,
2006 (1) Decisions Today (SCF) 493 Secretary, State of
Karnataka & Others Vs. Umadevi & Others. It was observed
in para 34 & 38 as follows :—

Para 34 :— *“Thus, it is clear that adherence to the
rule of equality in public employment is a basic feature of
our Constitution and since the rule of law is the core of our
Constitution, a Court would certainly be disabled from
passing an order upholding a violation of Article 14 or in
ordering the overlooking of the need to comply with the
requirements of Article 14 read with Article 16 of the
Constitution. Therefore, consistent with the scheme or
public employment, this Court while laying down the law,
has necessarily to hold that unless the appointment is in
terms of the relevant rules and after a proper competition
among qualified persons, the same would not confer any
right on the appointee. If it is a contractual appointment,
the appointment comes to an end at the end of the contract,
if it were an engagement or appointment on daily wages or
casual basis, the same would come w an end when it is
discontinued. Similarly, a temporary employee could not
claim to be made permanent on the expiry of his term of

appointment. It has also to be clarified that merely because

a temporary employee or a casual wage worker is continued
for a time beyond the term of his appointment. he would
not be entitled to be absorbed in regular service or made
permanent, merely on the strength of such continuance, if
the original appointment was not made by following a due
process of selection as envisaged by the relevant rules. It
is not open to the coust to present regular recruitment at
the instance of temporary employees whose period of
employment has come to an end or of ad hoc employees
who by the very nature ef their appointment, do not acquire
any right. High Courts acting under Article 226 of the
Constitution of India, should not ordinarily issue directions
for absorption, regularisation, or permanent continuance
unless the recruitment itself was made regularly and in
terms of the constitutional scheme. Merely because, an
employee had continued under cover of an order of Court,
which we have described as ‘litigious employment’ in the
earlier part of the Judgement, he would not be entitled to
any nght to be absorbed or made permanent in the service.
In fact, in such cases, the High Court may not be justified
in issuing interim directions, since, after all, if ultimately
the employee approaching it is found entitled to relief, it
may be possible for it to mould the relief in such a manner
that ultimately no prejudice will be caused to him, whereas
an interim direction to continue his employment would hold
up the regular procedure for selection or impose on the
State the burden of paying an employee who is really not
required. The courts must be careful in ensuring that they
do not interfere unduly with the economic arrangement of
its affairs by the State or its instrumentalities or lend

themselves the instruments to facilitate the bypassing of
the constitutional and. statutory mandates™.

Para 38 : “When a person enters a temporary
employment or gets engagement is not based on a proper
selection as recogmnized by the relevant rules or procedure,
he is aware of the consequences of the appointment being
temporary, casual or contractual in nature. Such a person
cannot invoke the theory of legitimate expectation for being
confirmed in the post when an appointment to the post
could be made only by following a proper procedure for
selection and in concerned cases. in consultation with the
Public Service Commission. Therefore, the theory of
legitimate expectation cannot be successfully advanced
by temporary, contractual, or casual employees. 1t cannot
also be held that the state has held out any promise while
engaging these persons either to continue them where they
are or to make them permanent. The State cannot
constitutionally make such a promise. It is also obvious
that the theory cannot be invoked to seek a positive relief
of being made permanent in the post.”

_ 8. Inview of the said ruling, the petitioners who are
only working as temporary part time Sweepers under the
respondent/management cannot claim right for
regularization of their services. It is directed to the
respondent to consider the names of the satd workmen in

" the event of issuing notification for filling up the post of

part time Sweepers without insisting sponsorship from the
employment exchange by relaxing their age. Accordingly,
the award is passed.

Disctated to Sri P.kanaka Raju, LDC transcribed by
him correct and pronounced in the open Court by me on
this the 13th day of Septecmber, 2006.

T. RAMACHANDRA REDDY, Presiding Officer
Appendix of evidence

Witnesses examined for the
Respondent

MWI: K. Krishna Rao

Witnesses examined
for the Petitioner

WWI: K. Nagababu
WW2: K. Maha Laxmi
WW3: K. Jaya Laxmi
WW4:N.Vijaya Laxmi
WWS5: K. Venkata Laxmi ’
Documents marked for the Petitioner/Workman

Ex.WI: Xerox copy of representation of WW [
ExW2: Xerox copy of representation of WW2
ExW3: Xerox copy of representation of WW3
Ex.W4: Xerox copy of representation of WW4
Ex.W5: Xerox copy of representation of WW35,
. Documents marked for the Respondent

Acircular dated 13-3-1989 regarding procedure
for filling up of the vacancies of part time
Sweepers. o

ExMI:
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New Delhi, the 28th September, 2006

S.0. 4165.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 6f 1947), the Central
Government hereby publishes the award (Ref, No. 126/
2004) of the Central Government Industrial Tribunal/Labour
Court, Hyderabad now as shown in the Annexure in the
Industrial Disputes between the employers in relation to
the management of M/s. Hindustan Shipyard Limited and
their workman, which was received by the Ccntral
Govemment on 21-9-2006.

[No. L-34025/1/2006-1IR (B-II}}
C. GANGADHARAN, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
: PRESENT _
SHRI T. RAMACHANDRA REDDY, Presiding Officer
Dated Ist day of August, 2006 -
Industrial Dispute LC No.126/2004
. .
- A.AEarnest . ....Petitioner
AND _
1. The Chairman & Managing Director,
M/s Hindusthan Shipyard Ltd.,
Visakhapatnam.,

2. The General Manager, _
(Production & Corporate Developmergt),
Hindusthan Shipyard Limited,
Visakhapatnam.
APPEARANCES
: 8. RamaRao, Advocate.
: M/s. SaiBaba & Srinivas,
~ Advocates.
AWARD

... Respondents

For the Petitioner
For the Respondents

This is a petition filed by the petitioner Sri A.A.-

Earnest against the respondents No.1 & 2 under 2 A(2) of
ID Act seeking the relief to set aside the dismissal order
dated 27-2-1993 and for reinstatement with continuity of

service with back wages. It was originally filed on the file
of Industrial Tribunal cum Labour Court at Visakhapatnam
vide ID. No. 56/2002 and the same was transferred to this
Tribunal for adjudications.

2. It is submitted by the petitioner that he was a
permanent employee of the respondent/management and
working as Electrical Welder Trade Man-II. He was
appointed as a Electrical Welder on 7-2-1976 and was
promoted as Electrical Welder Trade Man Grade-II in 1979
and Electrical Welder Trade Man Grade-1I in 1988. He was
elected as a committee member of the Union General
Counsel in the year 1979 and continued upto 1983. During
that period, he espousing the cause of the workman. As
such, the respondent/management started victimization.

3. It is further, submitted that the respondent
engaged the services of the private security agency by
name Vigilant Security Services hereinafter referred as
M/s. VSS for the purpose of keeping security. They formed
into a Trade Union known as VSS private security Agencies
and got registered in March, 1991 to protect the interests
of the workmen against exploitation. The members of the
said Union elected the petitioner/workman ag its President.
The respondent/management with false allegation, issued
a charge memo dated 7-6-1991 with the following
allegations:— (I) That on 10-5-1991 in E-I shift Sri A. A,
Earnest (Workman), Badge num.ber 07-5-9809 obtained
permission for one hour from 08.00 Hrs. to 09.00 hrs. from
the department and went to the OPF main gate along with
4 other Ex.VSS Security Guards (colony), gathered 15 other
VSS Security Guards and approached the Security Officer
(OPF) and asked the whereabouts of Sri B.S. Rao, Asst.,
Security officer of VSS,. Alleging that there had been an
incident of beating the Security Guard on 8-5-1991 in *C*
shift white he was found sleeping ; suspension vide memo
dated 13/15-2-1992 pending disposal of the criminal case
registered against the petitioner/workman by the police in
furtherance of this memo and another memo NV case
nurnber 386 dated 5-5-1992 was issued with the following

 allegations. He was also charge sheeted with the following

allegations That Sri A.A. ““Earnest (workman) B.No.
07-05-9809 Electrical Welder TM-I was arrested by the police
on 4-2-1992 remanded to judicial custody on 5-2-1992 and
was in remand to Central jail from 5-2-92 (10.00 am.) to
7-2-92 (4.30 p.m.) and was released on conditional bail,
thereafter, in connection with a criminal case registered
against him under Cr.No.17/92, U/Sec.147, 341, 323,506 of ~
IPC. Rfw Sec. 120 ‘B’ IPC and 7(1) Crl. Amendment Act and
that he (workman) did not inform the H.S.L. Management
of his {workman) involvement in the said Criminal case.
arrest by the police immediately thereafter.”

CHARGES ARE:
“His above act constitutes grave misconduct under
clauses 30(1) and (Z0) of the Company’s standing
orders.” o
The petitioner has submitted his explanation for the

said charges on 22-5-1992 stating that when a peaceful
demonstration was authorized on 4-2-1992 to protect
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against illegal termination of private security guards by
the HSL management. The respondent/management
instigated the Malkapuram Police and got arrested 68
guards including the petitioner/workman and remanded to
judicial custody. '

4. 1t is further, submitted that the respondent/
management ordered for an enquiry into the charge memo
dated 13-2-1992 and NV case No. 386 dated (ii) That about
08.10hrs. onthe same dayi.e. on 10-5-1991 Sri A. A. Eamest
{(Workan) went along with 11 security guards ofVSS and
threatened him with dire consequences stating that he
reported on security guards sleeping on duty and that he
(Sri P. M. Mani) should be careful and if he (A. A Earnest,
workman) thinks, Sri P. M. Mani would not go beyond pile
rack, and thereby Sri A.A. Earnest created a scene at the
OPF main gate warranting Law & Order problem”.

“That Sri A. A .Earnest {(workman) B.No,(7-05-9809
Electrical Welder TM-I was arrested by the police on
4-2-1992 remanded to judicial custody on 5-2-1992
and was in remand n Central jail from 5-2-92 (10.00
am.) to 7-2-92 (4.30 p.m.) and was released on
conditional bail, thereafter, in connection with a
criminal case registered against him under Cr. No.
17/92, UfSec. 147, 341,323, 506 of IPC. R/w Sec. 120
‘B’ IPC and 7(1) Crl. Amendment Act and that he
{workman) did not inform the H.S.1.. Management of
his {(workman) involvement in the said Criminal case.
Arrest by the police immediately thereafter.”

CHARGES ARE:

*His above act constitutes grave misconduct under
clauses 30(1) and (ZO) of the Company's standing
orders.”

The petitioner/workman has submitted his
explanation dated 1-7-1991 denying the averments made in
the chargesheet and pleaded that no such incident took
place and that it was routine and usual for the Union leaders
to discuss with the management of VSS and the
Respondent being the principal employer. Subsequently,
the petitioner/workman was placed under 5-5-1992 and
found that the first article of charge i.e. misconduct allegedly
committed by the workman under clause 30 of the
company's standing orders is proved and the second article
of charge i.e. misconduct allegedly committed by the
workman under clause 30 (ZO) of company's standing
orders is not proved. The arrest by the police and sending
to judicial custody are based only on the report of the
Malkapuram Police and the facts and circumstances leading
to arrest was not considered by the Enquiry Officer.

. 5. 1t is further, submitted that the respondent/
management was also ordered for an enquiry by the
Sr.Personnel Officer to enquire into the charge memo dated
14-1-1992 that the workman after taking one and half hours
permission on loss of pay from 10.00amto 11.30a.m in
E-l shifton 1-1-1992 went to OPF at 10.00 a.m and organized
a dharna and slogans shouting by the VSS Guards and
questioned the authority of the Sr. Security Officer and

created law and order problem etc. and the said charges
were not proved as per the findings of the Enquiry Officer
Sri Venkateswara Rao.

6. It is further, submitted that the impugned order
dated 27-2-1993 is not a speaking order and the Enquiry’
Officer failed to discuss the evidence in support of the

authorities and failed to give reasons.

7. Ttis further, submitted that the criminal case filed

. apainst the petitioner/workman in CC No.36 of 1993 was

acquitted.

‘8. The respondent filed their counter and denied
the averments made in the petition and contended that on
10-5-1991 in E- I shift, the petitioner/workman obtained
permission for one hour 8 a.m. to 9 p.m. from the department
and went to the OPF main gate along with four others. Ex.
VSS Security Guards gathered 15 others VSS security
guards and approached the Security Officer and asked the
whereabouts of Sr. B. S. Rao Asst.Security Officer of VSS
alleging that there had been an incident of beating the
Security Guard on 8-5-1991 in C shift while he was found
sleeping. The petitioner/workman went to Smt.P.M.Phani
Security Supervisor of V58 and threatened him with dire
consequences alleging that he reported that guards are
sleeping on duty, ¥ is further, submitted that an appeal
filed by the petitioner against the dismissal order was
rejected after considering entire records and findings of
the Enquiry Officer. It is further, submitted that M/s. Vigilent
Security Service was awarded contract by the first
respondent organization through open tender to look after
the security services of OPF. The respondent have not
recognized the Union name Visakha Private Security
Sibbandi Sangham as they ‘are the employees of the
contractor. It is further, submitted that on receiving areport
from the Sub-Inspector of police, Malkapuram dated
8-2-1992 stating that on 4-2-1992 atabout 07.00 hrs, about
70 Visakha Private Security Union Staff committed rioting
and criminal intimidation at OPF yard of the respondent
premises at the instigation of the petitioner/werkman and,
T. George Victor, P. Chowdeswara Rao and D. Satya Rao,
Security Guards of the Investigation Security Services were
beaten. The said case was registered on a complaint given
by the T. George Victor in Cr. No. 17/92 and the petitioner/
workman was arrested on 14-2-1999 and remanded to
judicial custody on the next day and he was in the Central
Jail from 5-2-1992 to 7-2-1992 and that he was released on
conditional bail and requested to take departmental action.
The respondent/management has suspended the workmen
w.e.f 17-2-1992 with a memo dated 13-2-1992 pending
disposal of the criminal case and also he was charge sheeted
with a memo number NV case number 386 dated 5-5-1992
for not informing the HSL management of his involvement
in the said criminal case/arrest by the police which
constituted grave misconducts under clauses 30(1) and
{(ZO) of company's standing orders. During the enquiry,
the petitioner/workman was found guilty of said charge
and accordingly he was dismissed taking into consideration
of his previcus record. It is further, submitted that the
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petitioner disorderly behaviour and interference with
security staff on duty and created law and order situation
was serious in nature and watranted severe punishment.

9. Itis further, submitted that the petitioner/workman
was awarded punishment of reduction in rank from
Electrical Welder TM-1to Electrical Welder TM-II for proven
misconduct of organized Dharna and slogans shouting by
Ex- VS8 security guards at OPF for creating law and order
problem and also threatened the Sr. Security Officer. The
dismissal order dated 27-2-1993 was issued on provifig
misconduct pertaining to the incident date 10:3-1991. The
punishment imposed is consumarate with thé gravity of
the charges. It is further, submitted that the management
no longer repose confidence in the petitioner/workmanand
having lost confidence it does not expect that the petitioner
if reinstatel into service, would work properly with
discipline. Further, the petitioner was dismissed long back

in the year 1993 and if reinstated into service, it will lead to

unrest causing indiscipline among workers.

10. It is'not in dispute that the petitionet/workman
was an employee of the respondent organization HSL, VSP

as Electrical Welder TM- }I in Welding department on the

date of the dismissal from the service w.e.f. 27-2-1993. He
was initially appointed on 7-2-1976 and got ptomotion from
time to time, He was elected as a committee member of the
Trade Union General Counsel in 1979 and continued till
1993, He was charge sheeted during the year 1984 along
with others alleging that he agitated in the respondent

premises causing disruption of work for which the

petitioner/workman was inflicted the punishment of
stoppage of three increments.

11. It is also not in dispute that the respondent
engaged the services of private security agency by name
VSS for watch keeping and security jobs. The workmen of
the said VSS has formed an Union and the petitioner/
workman was elected as a President. The Union formed by
the said agency was not recognized by the respondent as
they are not concerned. The petitioner/workman was issued
a charge memo dated 7-6-1991 for which an explanation
was submitted while the matter is pending. The second
charge memo was issued on 13/15-2-1992 placing hitt under
suspension and in furtherance of another memo from the
police bearing NV case No. 386 dated 5-5-1992 was issued.
. The allegation that the petitioner/workman did not inform
his involvement in the criminal case and arrest and amended
to judicial custody. The petitioner/workman has submitted
his explanation to the said charge memo but an enquiry
was ordered by appointing an Enquiry Officer and the
Enquiry Officer found the charge was proved. The
Disciplinary Authority found that the charges are proved
and inflicted the punishment of reduction in rank from
Electrical Welder TM-Tto TM-Il w.e.f. 1-2-1993.

12, The impugned order of dismissal is passed in
respect of the enquiry conducted by R. V. Krishna Rao for
the incident that took place on 10-5-199i by issuing a charge
memo dated 7-6-1991.

3188G12006—23

i3. It was held by the Tribunal that the domestic
enquiry conducted by the respondent/management s valid
and the Enquiry Officer has observed the principles of
natural justice while conducting enquiry.

" 14. The Enquiry Officer has examined two witnesses
M. 8. Raju, Security Officer as MWI and Appa Rao,
Sr.Security Officer as MW 2.

15. The petitioner/workman has taken the plea in
his explanation that hé is the honorary Present of the private
security guards working under VSS and he was espousing
the cause of the workers against the management of VSS.
As such, he was involved in the case.

16. It is observed by the Enquiry Officer that the
incident slleged to have been taken place at the gate was
not disputed by the petitioner/workman. The witness
P. M. Phani Supervisor of V388 has stated that the petitioner/
workmaii was shouted on him and threatened him with dire
consequences. The incident has taken place in the premises
of respondent company and the witnéss N.S. Raju has
stated that the extent of law and order problem created by
the workman. The Enquiry Officer found that the acts of
the petitioner/workman leaving the work spot and leading
acrowed of V8§ security guards to OPF main gate during
the working hours on 10-5-1991 interrfering with the work
of the management of VSS which has got connection with
the business of the respondent and also threatened security
supervisor which amounts to misconduct. The Enquiry
Officer as well as the Disciplinary Authority has given -
reasons in their conclusions. The appeal preferred by the
petitioner was also rejected giving reasons. The conclusions
arrived by the Enquiry Officer as well as the Disciplinary
Authority are based on the evidence on record. It should
bBe noted that the strict rules of evidence are not applicable
to the domnestic enquiry. The Enquiry Officer has analyzed
the evidence on record giving reasons, The Disciplinary
Authority has taken the view smce the incident has taken
place in the premises of the respondent company and the
petitioner has lead the security guards for agitation and
threatened-the security personnel with dire consequences -
amounts to misconduct. Thgincident pertains fo 4-2-1992
and the punishment inflicted for thatincident is not relevant
in the present case. The Disciplinary Authority has taken
the prewous conduct of the pctxtxoner/workman while
imposing the pumshment :

17. The petitioner/workman has filed two W.P.s.
against his reversion and another for dismissal from service
and withdrawn the same with a liberty to file proper petition
before the Industrial Tribunal. It is contended by the Learned
Counsel and the petitioner that the incident which is the
subject matter of the chargesheet is not connected with
the management and the dispute is with VS8, who is 2
contractor of the management. As such, the petitioner
cannot be punished. It should be noted that the incident
has taken place in the premises of the respondent/
management wherein the petitioner alieged to have created
law and order problem and threatened security supervisors
of VSS and the petitioner heid Dharna without taking
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permission to leave his seat. In view of the material on
record and findings arrived at by the Enquiry Officer and
Disciplinary Authority, I am satisfied that the respondent/
management has rightly held that the charge agamst the
petitioner/workman is proved.

18. The next and important question that arises is
whether the capital punishment of dismissal is appropriate
and commensurate with the gravity of the charges. This
Tribunal has got power or discretion under section 11 (A)
of ID Act to interfere with the punishment under findings
that the punishment is disproportionate to the gravity of
misconduct so as to disturb the conscience of this Tribunal.

19. Inthe present case, it appears that the petitioner/
workman was punished for the charge of leaving a crowd
of VSS security guards to the main gate during the working
hours, and interfering with the work of the management of
VSS and threatened the security supervisors onduty with
dire consequences which constitutes misconduct under

clause 30(J) (Q) (W) of the company’s standing orders. On-

account of the act of the petitioner/workman, there is a
riotous and disorderly behaviour in the premises of the
respondent and disturbance to the work of other workers.

20. 1t is not the case of the respondent that the
petitioner/workman cannot become a honorary President
of the private security guards pertains to VSS when the
petitioner was holding the office bearer of the Trade Union.
He is at liberty to espousing the cause of the workmen
against VSS. It should be noted that the incident for which
the petitioner was reverted to lower rank pertains to the
incident that took place on 4-2-1992 which 1s subsequent
to the incident for which he was awarded capital punishment
of dismissal. The punishment imposed by the management
with reference to the charge is shockingly disproportionate
to the gravity of the misconduct.

21. The Learned Counsel for the respondent
vehemently contended that the respondent/management
has lost the confidence of the petitioner/workman and he
used his position by involving in the riotous and Dharnas
against the contractor of the respondent and further it is
undesirable to the managemant to retain him in services in
the event of holding that the dismissal is invalid and further
contended that it amounts to forcing the management to
take him into services and further contended that the
petitioner is out of service last several years since 1993

and he is not in position to work properly and his

reinstatement may lead to unrest causing indiscipline among
the workers.

22. The respondent relied on the ruling of Hon'ble
High Court S. Chandraiah V/s. P.O., Additional Industrial
Tribunal-cum-Labour Court, A.P., Hyderabad and another
reported 2005 (5 ALD 360) it was held in para 18 and 19.

Para-1 8:—1It is well settled that the plea of the
employer of his loss of confidence in the concerned
employee, who had misutilized his position rendering it
undesirable to retain him in service, even in cases where
termination or removal from service is held to be invalid,
would militate against the award of reinstatement and would

amount to forcing the employee on an unwilling employer.
The Supreme Court in several cases has accepted the plea.
of the employer, of loss of confidence in the workman, and
inlieu of reinstatement has directed payment of wages for
a certain period.

Para 19:—"It has been held that where an employer
loses confidence in his employee, particularly in respect of
a person discharging an office of trust and confidence
there can be no justification for directing his reinstatement
(Francis Klein & Co. (PYLtd. Vs. Workmen, Vol 48 (1971)
FIR 183 (SC). While the normal rule is that in cases of
invalid orders of dismissal industnial adjudication would
direct Vreinstatement of a dismissed employee, nevertheless
there would be cases where it would not be expedient to
adopt such a course. Where for instance the dismissed
employee held a position of confidence and trust and the
employee had lost confidence in the concerned employee,
reinstatement is not fair to either party (Ruby General
Insurance Co. Ltd. Vs. P.P. Chopra, Vol 48 (1971) FIR 286
(SC). An employee who belives of suspects that his
employee, particularly one holding a position of
confidence, has betrayed the confidence, can, if the
conditions and terms of employment permit, terminate his
employment and discharge him without any stigma
attaching to the discharge. But, such belief or suspicion of
the employee should not be a mere whim or fancy. It should
be bona fide and reasonable. It must rest on some tangible
basis and the power has to be exercised by the employer
objectively, in good faith with due care and prudence
(L.Michel Vs. Johnson Pumps Ltd., AIR 1975 SC 661).

23. The Petitioner was in service in the respondent
organization from 7-2-1976 till he was dismissed on
27-2-1993. His last drawn wages of the petitioner is
Rs.3,030 p.m. and it appears that the petitioner's age is
about 51 years, In view of the circumstances; it is just and
proper to award a certain amount of compensation apart
from gratuity, leave salary and other entitled terminal
benefits.

24. In view of the circumstances, it is just and proper
to award compensation of Rs,2,00,000 (Rupees Two lakhs
only) to the petitioner apart from gratuity, leave salary and
other terminal benefits if any and direct the respondent to
pay within three months from the date of publication of the
award. Accordingly, the award is passed.

Dictated to Sri P. Kanaka Raju, LDC transcribed by
him correct and pronounced in the open Court by me on
this the Ist day of August, 2006.

T. RAMACHANDRAREDDY Presiding Officer

Appendix of evidence
Witnesses examined for the Witnesses examined for the
Petitioner Respondent
NIL NIL
Documents marked for the Petitioner/Workman
NIL

Documents marked for the Respondent
NIL



[ II—@vs 3(ii)]

A 1 TSI : SRR 21, 2006/370%aH 29,1928 9007

73 fewett, 28 fammw, 2006
WL, 4166 —3Naiiie faar sfufiam, 1947 (1947

F 14) FTUT 17 B T H, FAT TR fGdwe %

® yaudy @ gag fraew ok W wER % 99,
arfay ¥ faffe ofrifien frar A $=ig wwn oieifis
T A —ATaTeTE, AMAR B G9IE (Y G 38/2000 )
=1 THIYR HA &, T DT W 27-9-2006 Ft W
T30 =

[H. T-12011/39/2000-31E. 3ML.(H-11) ]

New Dethi, the 28th September, 2006

: §.0.. 4166.— In Pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 38/2000)
of the Central Government Industrial Tribunal/Labour Court,
Bangalore now as shown in the Annexure in the Industrial
Dispute between the management of Syndicate Bank and
their workman, which was received by the Central
Government on 27-9-2006.

[No.L-12011/392000-1R (B-1I)]
C. GANGADHARAN, Under Secy.

| ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM -LABOUR COURT,
BANGALORE
Dated the, 15th September, 2006
PRESENT:
SHRIA. R. SIDDIQUI, Presiding Officer
C.R. No. 38/2000

1 PARTY :

The General Secretary,

Syndicate Bank Staff Association,
Anand Plaza, 2nd Flioor, Near Anand
Rao Circle,

Bangalore-560009

Karnataka State-

I PARTY

The General Manager (P),
Syndicate Bank, Head Office,
Manipai-576119,

Kamataka State.

APPEARANCES
Ist Party Shri B. M. Joshi, Advocate. -
2nd Party : ShriRamesh Upadhyaya,
Advocate.
AWARD

~ I. The Central Government by exercising the powers
conferred by clause (d) of sub-section 2A of the Section
10 of the Industrial Disputes Act, 1947 has referred this
dispute vide order No. L-12011/39/2000/IR (B-II) daied
12th June, 2000 for adjudication on the following scheduie:

“Whether the punishment imposed on Smt. T. Aruna

Pai, Clerk by reducing her basic pay by two stages

by the management of Syndicate Bank, Bangalore is

in order? If not, what relief the workman is entitled

to 7

2. The first party workman in her claim statement,
while challenging, the enquiry proceedings as conducted
in violation of principles of natural justice also, challénged
the enquiry findings holding her guilty of the charges of
misconduct on the ground that they were perverse as the
enquiry officer did not apply his mind properly to the facts
and circumstances of the case and that he did not appreciate
and evaluate the evidence properly and his report is biased
in holding her guilty of the charges. He contended that all
the 3 listed witnesses of the management were not examined
who signed/initiated various slips and registers connected
with the charges and that enquiry officer also confirmed in
his report that there was a practice of detaining cheques
for a day or two at the branch the first party was working.
She also contended that she is a Clerk working under the

" supervision, control and gutdance of her superiors and

she has been wrongly implicated with the ulterior motive
to victimize her. She also contended that the  impugned
punishment order reducing her basic pay by two stages is
unjust, illepal and disproportionate to the alleged gravity
of the misconduct committed by her.

3. Management by its Counter Statement centended
that enquiry against the first party was conducted in
accordance with the principles of natural justice and she
participated in the enquiry proceedings taking the
assistance of DR, cross-examined the management witness
and also gave her own statement and onthe conclusion

" of the enquiry submitted her brief and therefore. it cannot

be said that enquiry was against the principles of patural
justice. The management also contended that the charges
leveled against the first party have been very much proved
in the orat and documentary evidence pressed into service
by the management and that enquiry findings are
supported by sufficient and fegal evidence and therefore,
it cannot be said- that they are perverse. The management
contended that on the proof of the charges apainst the
first party, infact, the Disciplinary Authority had dismissed
her fromservice butin appeal lenient view was takes aud
a minor punishment reducing her basic pay by two slages
was imposed and therefore, impugned pumshment order
needs no interference.

4. Keeping in view the respective contentivas of
the parties with regard to the validity, tairness or otherwise
of the enquiry proceedings, question of Demestic Enquiry
was taken up in the first instance. During the course of
trial on the said question the management examined the
enquiry officer as MW | and got marked 9 documents at

"Ex. M1 to M9. First party aiso examined herself by filing an

affidavit and after hearing the learned counsels for the
respective parties, this tribunal by order dated 21-4-2006
recorded @ finding to effect that enquiry held against the
first party by the second party is {air and proper.
Thereupon, matter was posted for hearing on the poiat of
perversity of the findings and the quantum of punishmeat,
tearned counsel for the first party filed his written argument
and  whareas, learned counsel for the management
advanced his orai argwmnents.
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5. After having gone through the records, I am of
the opinion that charges of misconduct levelled against
the first party have been proved with regard to {wo
cheques, one cheque bearing No. 477630 dated 14-1-1994
and a cheque bearing No. 117275 dated 26-11-1993 and as
far as cheque No. 117273 dated 23-11-1993 is concerned
charge remains to be proved.

6. As argued for the management, the charges
levelled against the first party with regard to the aforesaid
two cheques which have been taken to be proved by the
enquiry officer, there was sufficient and legal evidence in
the oral testimony of MW1, the then Branch Manager
and as many as 43 documents were marked during the
course of enquiry. In order to appreciate the aforesaid
arguments of learned counsel, it appears to me worthwhile
to bring on record the very reasonings and the
observations of the enquiry officer found on pages 59 to
68 running as under :(—

Analysis of evidence and findings.

Both the parties have perspicuously diligently
and =ffectively placed their arguments and
counter arguments before me. I have elaborately
dealt with the evidence, both oral and
documentary. adduced before me herein above,
except what has been supplemented by the
Defence inthe earlier para of the written brief
as in my opinion, those would be Gratis
Dictum and not obiter Dicta.

As an enquiry officer, particularly in a case
such as this one, extension of principle of
Judex Acquitatem Semper Spectare Debot has
got relevance and 1 would certainly be within
my jurisdiction if I extend the scope to analyse
the arguments relevant to the charge sheet
led by the Defence through their written brief,
no matter as to how qualitatively their
argument is relevant to the issue concerned.

Both the defence and the management
representatives, albeit engaged in a long
wordy duel at times, displayed remarkable
restraint and endurance while participating in
the enquiry, which spanned between the
period 10-1-1995 and 1-6-1995.

The defence, I must admit, have diligently
laboured to prove the innocence of Smt. Aruna
Pai, the CSE. In their anxiety to succeed,
quite naturally, they argues on certain points
which of course, in my view, is not in good
taste. Notwithstanding this opinion/remarks
of mine, I must say that, the efforts put in by
the Defence to defend Smt. Aruna Pai, is really
commendable and praiseworthy.

In their written brief, the defence has been
elaborative and vocal to paint Shri M.S. Nayak,
management witnesses, as a person who has
been taken extra interest to cover up the
misdeeds of branch officials and opined further
that, to succeed in his efforts, he tried to
malign Mrs. Aruna Pai, so that the branch
ofticials would get retrieve. The Defence is,
of course, entitled to have their views and

they are independent to express their opinion.
But, in a departmental enquiry, this
independence has to be enjoyed with
restraint.

Coming back to the issue, I found myselfina
dilemmaz as to whether I should accept the
contention of the management witness as
well as the Defence witness in toto or tothe
extent it helps me to arrive at my findings.

The management witness, 1 observe, was clear
in his thoughts and fairly articulate while
deposing before me during the enquiry and
has duly corroborated his deposition with the
docurnents, that is 43 in numbers, produced -
by the management and has chronologicatly
described while narrating the circumstances
that led to his investigation, further
investigation and  outcome of his
investigation,

The cross-examination of Shri Nayak, MW|

by the Defence is not exactly revealing, as L am

of the opinion that the MW [, ShriNayak was

quite protective while he was questioned

about the role played by the branch officials.

Even while answering the last question the

defence put to him at SL No. 193, although he

agreed interaliz that, as per the Manual of
Instructions. Vol. IV, Clause 21.11,the manager

of the branch should exercise proper care and

vigilance in respect of return of cheques of
customers, he went on to quote from page

565 of the same edition of the Manual of
Instructions which says, “A staff member

working under the overall control of the

branch manager has a responsibility to report

to the Head Office regarding the departure

from the rules and regulations of the bank

which are considered as detrimental to the

interest of the Bank and the defects in the

bank’s security of which, head office might

not be aware. How many have ventured this
odyssey. This is non sequitur. Notwith-

standing this position, I wish to come on

record that I do not want to deliberate on the
role, responsibilities/duties of the branch

officials, as the same is not within my’
Jjurisdiction as an enquiry officer.

The scope of my enquiry is limited to the
findings as to whether the charges levelled
against Smt, Paiby the Disciplinary authority
vide charge sheet No. CCS/BNG/94/82 dated
27-7-1994 is proved or not and nothing beyond
that.

Regarding the ratification/endorsement of the
branch officials on the instrument, I do not
knowas to in what way it’ is going to mitigate
the charge. The exhibits produced by the
management are expressive enough to suggest
that Smt. Pai was the person responsible to
detain/cause detention of instruments
belonging to Shri Satyanaryana Raju &
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Associates without authonty and has resorted
to tampering of records and thereby facilitated
Shri Satyanarayana Raju to derive undue
pecuniary advantage.

The defence wanted to establish that, a
practice is prevalent at Gangenahalli branch
to detainfover detain the cheques supposed
to be returned in the clearing.

The defence also tried to maintain that, such
practice of detention is. normally existing in
various branches also.

The conclusions are to be based on the
preponderance of probabilities and
circumstances. The totally of the
circumstances have to be considered as
evidence led in common. The aspect of Mens-
rea, albeit, does not have a place in
departmental enquiry. Still, to arrive at a
conclusion, the enquiry officer has to take
this factor into consideration. Director
evidence or proof beyond reasonable doubt
are not requiredina departmental enquiry, as
indeed, such a prooffevidence is difficult to
procure in these proceedings. Such a standard
of proof is required only in criminal cases.

The evidence led before me are not only
suggestive but also clearly indicate that, Smit.

-Pai not only detained the cheques, but also
tampered the documents fo mislead the
Investigating official.

Not withstanding the above position, I
cannot rule out in toto, the defence
contentions that the practice to detain the
clearing cheques for a day or two was very
much prevalent in Gangenahalli branch.
Defenice, to a considerable extent, established
that the branch officials also approved to this
arrangement and quite liberally have endorsed/
lent their signatures/initials. This can be termed
as Authentication of documents/instruments.

However, it does not exactly help Mrs. Pai’s
claim to detain the cheques. She is not
authorized for the same. In fact, to the best of
my knowledge, nobody is authorized to detain
an instrument. She should have been honest
to reveal the facts before the concerned
officjals. Regarding signaturefinitials of the
branch officials, I opine that it would not
have been difficult for a fellow employee to
obtain a signature/initial from her officer
colleagues and I am therefore, of the
considered opinion that, she should not have
taken advantage of this trust and faith.

The defence has accentuated on the aspect
of “Vicarious liability, i.e. apportionment of
responsibilities. It is true that, the Defence
has brought certain points to light which are
suggestive enough that the branch officials

" this case would not have come up. It is also

on tecord that, the practice even if followed
assuming to an extinguishing extent, is having

- a pernicious effect. But all these factors do
_not justify-Smt. Pai’s action in detaining the:

cheques.

Itis on record that, the second cheque i.e.
cheque No. 117275 was received on 28-11-1993,
which was a Sunday, 1.e. half working day for
the branch. The next day was 29-11-1993 i.e.
weekly holiday for the branch. The cheque
was finally debited to the party’s account on
30-11-1993 after the party provided with funds
for the same and the CCR entry was got
squared up. Overdue interest of Rs. 35 was
collected by debiting to the party’s current
account.

Iam inclined to consider the aspect of time/
date of receipt and the time/date of debiting
to the  party’s account, there was an
intervening holiday. That being the position,
I do not wish to attribute any motive on the
part of Smt. ArunaPai to detainthe cheque.
Moreso, overdue interest of Rs. 35 was also
collected. [ am rather inclined to extend benefit
of doubtto Smt. ArunaPai and exonerate her
from this lapse.

Regarding the cheque No. 117273 dated
23-11-1993 for Rs. 50000 which was received at
Ganganahalli branch on 24-11-1993, I observe
that, the cheque was returned only on
26-11-1993 as the balance on the date of
receiptie. 24-11-1993 was only Rs. 460. Here,
the cheque was detained on 25-11-1993 and
was returned only on 26-11-1993. The
detention, even if it was for a day, in the
instant case, to my mind is deliberately done.
The oral evidence of MWI is duly
corroborated by the documentary evidence.,
The defence, of course, argued that there
exists a- practice at Gangenhallis branch to
detain cheque for a day or two, to
accommodate the parties. This position of
course, is not substantial enough to exonerate
Smt. Aruna Pai.

Regarding the first cheque mentioned in the
chargesheet, i.e. Cheque No. 477630 dated
14-1-1994 for Rs. 30,000 issued by Shri
M. Satyanarayana Raju, this cheque was
received at Gangenahalli branch through 11
Clearing on 21-1-1994 On 22-1-1994, this

_cheque should have been passed if balance

was there. However, since the balance in the
SB 10376 was only Rs. 1001 the cheque should
have been returned. But, the cheque was not
returned and was debited by Smt. AunaPaito
clearing cheques returned account on
22-1-1994 mentioning as "CAO DD for credit
of SB account.”

have erred in lending their signatures/initials Here, the role played by Smt. Aruna Pai borders on

on the instruments. It has also come on irregularity. She has prepared a debit slip for Rs. 30,000/-
record that, if they would have been vigilant,
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on 25-1-1994 to CCR account and got the same passed
with particulars as "one cheque of SB returned”. On that
day, the CCR accoumnt was credited with an amount of
Rs. 30,000 mentioning the particulars as "CAO DD". An
instrument of a similar amount 1.e. Rs. 30,000 is indicated
in Inward Clearing and in Outward Clearing sub day book,
a change in figure under Item No.l from Rs. 52,000 to
Rs. 22,000 was made at the end of a figure of Rs. 30,000/
was added with particulars as "SB CAO DD". On
27-1-1994, she prepared a credit slip for Rs. 20,000/ for
credit of CCR account and in clearing outward register on
28-1-1994, a cheque for Rs, 30,000 was mentioned as from
Indian Overseas bank. When the said cheque was received
back, ' the amount was again debited to CCR account on
30-1-1994 by Smt, Pai. On 1-2-1994, a credit entry for Rs.
30,000/- was effected in CCR account bui the cheque was
again returned to Indian Overseas Bank. On the next day,
i.e. 2-2-1994, when the cheque was again received back,
she altered the amount appearing in the debit slip already
prepared towards CCR account from Rs. 40490/- to Rs.
34000. On 3-2-1994, she altered the CCR credit slip figure
and inter-branch CAO debit slip figure by Rs. 30,000 to
square up on the debit made by her on 2-2-1994.

However, on 4-2-1994, a Returning Memo was
prepared for return of the said cheque to the original
presentor, i.e. Indian Bank. However, on 5-2-1994 before
the cheques were returned, the SB holder, Shri M.
Satyanarayana Raju remitied Rs.30,000 and the cheque
was finally debited to the account on that day ie
5-2-1994. In this instant case, the involvement of Smt.
Aruna Pai in the said transactions was quite apparent.

It is a fact that, the cheque was returned to Indian
Overseas Bank instead of Indian Bank, the original
Presenter. [ cannot term it as a mistake nor can I term it as
human error. If it would have been sent on the same day
ie. on 22-1-1994 even to the wrong bank, i.e. Indian
Overseas Bank, I would have probably extended some
credibility to the defence version. However, the cheque
was detained for a considerable period and then sent to a
wrong bank. Therefore, the intention on the part of Smt,
Aruna Pai to detain the cheque in order to accommodate
the party is very clear and apparent. The tempering/
alteration of records to suppress this action are the natural
ouicome. Here I cannot relegate myself to a position to
accept the version of the defence. The modus operandi
adopted by Smt. Aruna Pai is not a natural phenomena
expected from a seasoned banker. The defence, at length
argued and also tried to establish that such detention and
sending the instrument to a wrong bank were at the
instance of the manager and/or officers. True that, they
have appended their signatures on the related decuments.
True, that, this appendation of signature confirms to some
extent, the defence stand that the branch management is
aware of such detentions. This position does not entirely
absolve Smt. Aruna Paj for her responsibility and duties.
In any organization, certain amount of confidence and
trust plays a dominant role to govern the relationship
between the managerial staff and the workmen. While 1
entirely accept the contention of the defence that, Smit.
Aruna Pai was working under the supervision, guidance
and contrel of the Manager and officers, but, in a position
as explained hereinabove, one will definitely have doubt

that Smt. Pai has induced the Manager/officer to put their
signature/initials.

Of course, the defence produced certain documents
before me such as appreciation letters from the Zonal
office/Divisional Office and clippings from "Giant to prove
that Smt. Aruna Pai i1s a senior workmen employee who
has canvassed considerable deposits for-the Bank. This
point is pot a mitigating factor to decide on the guilt.
Moreso, as an enquiry officer, I can consider this point’
only as an extraneous factor which can only be relied/
considered by the competent authority.

I have, in derail, perused the connected papers and
am convinced that, the instrument was detained by
Smt. Aruna Pai. However, whether the same was detained
with authority or without authority, 1s a debatable point,
as all the connected papers were duly signed initialed by
the concerned officers. :

Howe ver, the evidence laid before me are suggestive
that the tampering/alternation of the records to suppress
this was done by Smt. Aruna Pai. I, therefore, taking this
analogy, am of the opinion that, the instrument was
detained without authority. Otherwise, she would not have
cared to tamper/alter the documents to suppress her
action. Based on the evidence adduced before me, both
oral as well as documentary, 1 hereby come to the
conclusion that the charge leveled against Smt. Aruna Pai
by the Disciplinary Authority vide charge sheet No.
CCS/BNG/95/82 dated 27-7-1995 is proved.”

7. Therefore, from the reading of the aforesaid
passage in the report submitted by the enquiry officer, by
no stretch of imagination it can be said that findings given
by him holding the workman guiity of the charges in
respect to the above said two cheques suffered from any
perversity or arbitrariness. It can be very well seen from the
reasonings assigned by the enquiry officer that first party
did commit the misconduct in detaining the above said two
cheques with the bank and in making certain alterations
and tampering of the records enabling one
Shri Sathyanarayana Raju, the customer of the bank to derive
undue pecuniary advantage. The only defence of the first

 party is that she had acted under the supervision, control

and guidance of her superiors and therefore, she cannot be
responsible for the misconduct alleged against her. It was
well observed by the enquiry officer that by taking such a
defence .the first party cannot shirk her responsibility
throwing the entire blame to her superiors. She herselfbeing
a very senior official of the bank dealing the cash
transactions, was supposed to be very much diligent,
honest and prompt in discharging her duties particularly on
the receipt of the cheques from customers concerned and
sending them for clearing purpose. Though the learned
counsel for the first party submitted his written arguments
spreading over more than 5 pages but was not in a position
to convinge this tribunal as to why and how the findings of
the enquiry officer suffered from perversity. It is neither a
case of 'no evidence' nor a case of 'mo sufficient and legal
evidence’ or that the enquiry officer had relied upon certain
extraneous and hearsay evidence in coming to the
conclusion that first party committed the misconduct alleged
against her. As noted above, findings of the enquiry officer
are very much supported by the oral testimony of the then
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branch manager, the most competent witness to speak to
the facts involved in the present case. His testimony as
could be read from the findings has been very much
corroborated by as many as 43 documents, genuineness of
he could not be disputed by the first party, they being
maintained in the usual course of business of the bank,
Therefore, in the iight of the above, T am not inclined to hold
that enquiry findings suffered from perversity.

8. Now coming to the quanturm of the punishment, as
seen above, the disciplinary authority imposed the
punishment of dismissal against the Ist party and when the
matter was taken up in the appeal punishment of dismissai
was replaced by reducing her basic pay by two stages.
However, keeping in view the fact that the first party is a
very senior and experienced staff of the bank having
unbiemished service throughout her career, the
observation of the enquiry officer himself with regard to
cheque No. 117273 that role played by the first party,
borders on irregularity and that there has been a practice
prevalent at the branch where the first party was working
to detain/over detain the cheque supposed to' return in
the clearing and in the absence of clear motive being
attributed to the first party in committing the misconduct
on hand, it appears to me that she is to be held responsible
for the act of negligence in discharging her duties and
therefore, it will be in the ends of justice if further lenient
view is taken against the first party reducing her basic pay
by one stage in place of two stages as imposed by the
Appellate Authority. She shall be entitled to receive back
the dues from the bank as against the reduction of pay by
one stage. Hence the following award :~—

AWARD

Reference is partly allowed, The punishment
awarded against the first party reducing her basic pay by
two stages is hereby replaced by reducing her pay by one
stage. The management shall reimburse her for the loss
she suffered on account of reduction of her pay by one
stage from the date of the impugned punishment order
onwards, No. costs.

_ (Dictated to PA transcribed by her corrected and
signed by me on 15th September, 2006).
AR.SIDDIQUI, Presiding Officer
=% fawett, 4 SRR, 2006
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New Delhi, the 4th October, 2006

S5.0. 4167.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 394/
2004) of the Central Government Industrial Tribunal/L.abour
Court, Chennai as shown in the Annexure in the Industrial

Disputes between the employers in relation to the
management of Shankar Chemical lime, Tirunelveli and
their workman, which was received by the Central
Governmenton 15-9-2006.

. [No.L-29011/32/2006-TR (Misc.)]
B.M. DAVID, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVT.INDUSTRIAL
TRIBUNAL-CUM -LABOUR COURT, CHENNAI
Thursday, the 20th Tuly, 2006
PRESENT
K. JAYARAMAN, Presiding Officer
Industrial Dispute No. 394 /2004

(In the matter of the dispute for adjudication under clause

(d) of sub-section I and sub-section 2(A) of Section 10 of

the Industrial Disputes Act, 1947(14 of 1947), between the

Management of Sankar Chemical Lime and their workmen)
BETWEEN

The General Secretary : I Party/Claimant
Cement & Quarry Workers Umon,
Sankar Nagar.

AND

The Partner 11 Party/Management

Sankar Chemical Lime; Tirunelveli.
APPEARANCE

M/s. Row & Reddy,
Advocates

For the claimant

M/s. 8. Jayaraman,
Advocates

For the Management

AWARD

The Central Government, Ministry of Labour vide Order
No. L-29011/32/2004-TR(M) dated 28-07-2004 has referred

the dispute to this Tribunal for adjudication. The Schedule
mention order is as follows :—

"Whether the claim of the Cement & Quarry workers
Union for payment of TA & DA for appearance
before the Appellate Medical Board at Dhanbad,
payment of medical fee of Rs. 300 and full wages
from 20-5-02. to 30-01-03 for the following 10
workmen against the management of* Shankar
Chemical Lime are legal and justified? If not to what
relief the workmen are entitled to? (1) Sivan Perumal,
S/o. Gomu (2) Palsamy, S/0. Pitchajah (3) Thirumalai,
S/o. Subbaiah (4) Pitchaiah S/o0. Sudalaimuthu (5)
Jegadeesan, S/o. Sokkalingam (6) Sivarar S/o.
O.Sappani (7) Kalangarayan S/o. Vallimuthu (8)
Sankar S/o0. Subbaiah (9) Thangasamy S/0. Perumal
(10) Sudalaimuthu S/0. Krishnan.”

2. After the receipt of the reference, it was takenon
fileas I.D. No.394/2004 and notices were issued to both
the parties and both the parties entered appearance
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through their advocates and filed their Claim Statement
and Counter Statement respectively.

3. The allegations of the Petitioner union in the claim
Statement are briefly as follows :—

Except Mr. Kalangarayan, the other nine workmen
concerned in this dispute are working as mazdoor in the
Respondent/Management mines. Mr. Kalangarayan has
been working as Mistry. The nature of job involved by

these ten workers is to extract limestone from the mines of

Respondent. As per Mines Act, the mine workers have to
undergo a medical check up once in five years. These ten
quarry workers under went a medical check up conducted
by Respondent/Management. But, the medical officer
appointed by the Respondent without properly examining
these ten workers, gave a medical certificate finding them
unfit to work in the mines. Taking this into account, the
Respondent/Management terminated the services of all
these ten workers w.e.f. 20-5-2002. Aggrieved by the order,

the ten workers referred in this dispute raised an appeal

before Appellate Medical Board constituted under Mines
Act. As such, the medical board was constituted at
Dhanbad, Bihar. During the course of medical-examination
of these ten workmen, the Board found that they are fit
enough to be engaged in mines and it gave a fitness report
dated 20-11-2002. Accepting the Medical Board's report,
these ten workmen were reinstated in service w.e.f.
30-1-2003 without any back wages. Thus, the termination
of these ten workers w.e.f. 20-5-2002 is illegal. unjustified
and void. The said workers were victimised by the
Respondent/Management because all these workers
joined the Petittoner union. The concerned employees
suffered a huge economic loss because of the unfair attitute
of the Respondent/Management. Wages was denied by
Respondent/Management because of the iliegal
termination and between 20-5-2002 and 30-§-2003,
concerned workmen were not gainfully employed
elsewhere. On the other hand, they have incurred expenses
amounting to Rs. 6,000 which being the travelling and
other expenses to attend the re-examination of the Medical
Board and they have further paid Rs. 300 per worker
towards payment of medical fees. As per Section 297 of
Mines Act, this medical fees should be refunded to the
coneern employee if the Appellate Board finds the worker
is medically fit for appointment. The concerned workmen
approached the Respondent/Management to refund the
TA & DA for appearance before the Appellate Medical
Board, Bihar, payment of medical fees and full wages during
the course of illegal termination between
20-5-02 and 30-1-03, but the Respondent/Management has
not given the said amount, but gave an evasive reply
Aggrieved by this action, the Petitioner union espousing
the cause of ten workmen raised the industrial dispute

before Asstt. Labour Commussiofer (Central). Hence, for
all these reasons the Petitioner union prays to pass an
award holding the demand, of the Petitioner union is legal
and justified. '

4. As against this, the Respondent in its Counter
Statement contended that the Respondent company is
governed by the provisions of Mines Act and Mines
Rules. Under Mines Rules 29B periodical medical
examination of workers have to be conducted. The
Directorate General of Mines Safety sent a letter dated
5-12-2001 and also a reminder dated 3-1-2002 for medical
examination of Mines workers and therefore, this
Respondent has arranged for medical examination of all
the 118 workers and the medical examination was
conducted by Dr. E. Kandasamy, who is a Civil Assistant
Surgéon. Out of the 118 workmen examined by him, only
99 workers were found medically fitand 19 workmen were
found medically unfit. Then the management issued a
notice dated 3-4-2002 to all the 19 workers who were found
medically unfit informing them at the Respondent was
proceeding to declare these workers that they would no
longer be in service after 33 days from the date of receipt
of the notice and also informed the Deputy Director of
Mines Safety Oorgaum Region, Qorgaum and the
Directorate General of Mines Safety, Dhanbad and also
passed order dated 16-5-2002 informing the workmen who
are declared medically unfit and they will not be in service
of the company from 20-5-2002. Out of 19 workmen, nine
workers accepted the order of discharge issued by the
company and received their dues, However, ten workmen
concerned in this dispute filed an appeal against the
declaration given by the doctor, as such medical re-
examination by the Appellate Medical Board was held at
Koyla Nagar Hospital, Koyla Nagar, Dhanbad on
20-11-2002. In that medical re-examination, the Board has
come to a conclusion that they are medically fit to work in
mines in the mean time, the concerned ten workmen raised
an Industrial dispute questioning their non-employment
and the same was referred by the Central Govt. by an
order dated 3-4-2003. But however, the Petitioner herein
did not bother even to enter appearance or to file any
Claim Statement, even after two notices were sent to them
and this Tribunal by an Award dated 11-9-2003 observed
that Petitioner union is not interested in pursuing the
reference and in view of the circumstances, the Tribunal
returned the reference in 1.D. No. 64/2003 to the Ministry
for want of prosecution. Therefore, order dated 16-5-2002
has become final. However, the Respondent/Management
reinstated these ten workmen on and from 30-1-2003.
Therefore, these ten workmen were not in service from
2(-5-02 to 30-1-03 i.e. for a period of 8 months and 10days
and admittedly they have not worked during that period
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and with regard to workman one Mr. Pitchai is concerned,
though he joined the service as per the direction of
Medical Appellate Board, he did not appear thereafter and
he has absented for a long period and ultimately ieft the
service on his own accord expressing his inability to
continue in work and discharged his duties in view of his
medical unfitness. Any how the reference itself is

incompeterit and bad in law. The Petitioner union has no .

locus stand to raise the present dlsputg: and there is no
proper espousal of the present dispute by substential
number of workmen which is a basic requirement for a
dispute to be referred. The allegation that medical officer
did not properly examine them is totally bereft of truth.
The concerned employees were rightly terminated after
medical examination, in accordance with Mines Rules, The
allegation that workmen were victimized since they joined
the Petitioner union is totally devoid of any merits and
without any substance. The claim made by Petitioner union
in the annexure is unjustified and unsustainable. Since
the workmen had not worked during the period mentioned
in the dispute, they are not entitled to any wages for that

period on the ground of ‘No work - no pay’. Further, the

relief claimed by the Petitioner union inID No. 64/2003, no
relief having been granted by this Tribunal and on that
ground also, this industrial dispute is not maintainable.
None of the rules provide TA/DA. as claimed by the
Petitioner. Under Rule 29 J(3) incase, the Medical Appellate
. Board finds the workmen fit for employment in Mines, the
fees of Rs. 300 can be refunded and, not otherwise. Any
how the Respondent denies the figures mentioned in
Annexure A to the Claim Statement and claim made by the

Petitioner union. Hernce for all these reasons, the.

Respondent prays that the claim may be dismissed ‘with
COSis.

" 5. In these ¢ircumstances, the points for my

consideration are :— )

() “Whether the claim of the Petitioner union for
payment of TA/DA, Payment of medical fees,
full wages from 20-5-2002 to 30-01-2003 for the
ten workmen mentioned in the reference is Iegal

~and justified?” :

() “To what relief the concerned employces are
entitted?"

Point No. 1:—

6. The admittéd facts of this case are as per the
Mines Act and Rules, periodical medical examination of

mines workers have to be conducted and as per the-

direction from Directorate General of Mines Safety, the
Respondent/Management herein arranged for medical
examination of all the 118 workers in the mines. In the
medical examination conducted by Dr. E. Kandasamy,
who is a Civil Assistant Surgeon, found that out of 118
. workers, 99 workers were found medically fitand 19 workers

were found medically unfit and accordingly, he issued

certificates in Form‘O’ which was marked as Ex. M I and
basing on it the Respondent/Management issued a notice
dated 3-4-2002 under Ex. W-7 series informing that the
Respondent was proceeding to declare these workers

288 5_‘[/55“- /4}_

that they wodld no longer be in service after 33 days from

_the date of receipt of the notice and after that on 16-5-2002
.the Respondent discharged the 19 workers. After that 10

out of 19 workers have preferred an appeal before the
Appellate Medical Board and the med1ca] board after re-
examination has declared therh as fit to continue in mines.
Subsequently, they have been reinstated in service by
Respondent/Management.

7. The contention of the Petitioner in this case is
that the concerned ten workmen were victimized by
Respondent/Management because these ten workers join
the Petitioner union and the Respondent/Management by
tHe reason of undue influénce made the medical
practitioner who examined the concerned ten workers gave
false medical certificate, which was ultimately disproved
by the Appellate. Medical Board after re-examination. It
is further contended on behalf of the Petioner that, these
ten workers have suffered a huge economic loss because

~ of this unfair attitude of the, Respondent/Management and

had these ten workmen been on service between
20-5-2002 and 30-1-2003 ( 8 months and 10 days) the wages
would have been Rs. 19,620 per worker and this wage was
denied by the Respondent/Management because of the
illegal termination. Further they have not gainfully

. employed during this period, on the other hand, they have

incurred an amount of Rs 6000 which being travelling and
other expenses 1o attend the re-examination before the
Appellate-Medical Board. Further, they have paid Rs. 300
each towards payment of medical fees as per section 29(j)
of the Mines Act, this medical fees should be refunded to'’
the concerned eémployees, if the Appellate Medical Board -
finds the workmen are medically fit for appointment. In
this case, since the Medical Board had found these ten
workers are medically fit to work in mines, they are entitled ’
to this amount also and therefore, the Respondent is liable
to pay the claim made by the Petitioner umon for the
concerned employees.

8. But, as agalnst this, on behalf of the Respondent

it is c_dntcnded that reference itself is incompetent and
bad in law. The Petitioner union has no locus standi to
raise the present and there is no proper espousal of present

. dispute by substaintial number of workmen, which is the

basic requirement for the dispute, The next contentionof
the Respondent in this case is it is false to allege that the
medical officer did not properly examine them and the

Respondent/Management has exercise undue influence

over the Doctor to declare them as unfit to work in mines.
It is only after proper medical examination after periodical
check up and after a lapse of five years, the concerned
employees were declared as unfit. Further, the said Doctor
has declared the 19 workersout of 118 workers as unfit
and out of which 9 workers have acoepted the report of
medical examination and they have been discharged from
service. Therefore, there is no merit in the contention of
the Petitioner that the Doctor has not properly examined
the concerned employees and the Respondent has
exercised undue jnfluence over the Doctor and the
concerned workers have been rightly termination.after
medicalexamination in accordance with Mines Rules. It is
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further alleged on behalf of the Respondent that there is
no proof to show that they have been victimized by the
Respondent/Management since, they joined the Petitioner
union. With regard to their claim of back wages from
20-5-2002 to 30-1-2003 they have raised the industria}
dispute questioning their non-employment and the same
was referred to by the Central Govt. by an order dated
2-4-2003 which was then taken on file by this Tribunal as
1.ID.No.64/2003 . However, since the Petitioner herein did
not enter appearance nor filed any Claim Statement even
after two notices, hence this Tribunal by its award dated
11-9-1993 observed that the Petitioper union is not

interested in pursuing this reference and in view of these’

circumstances, the Tribunal returned the reference made
in the Industrial Dispute to the Ministry for want of
prosecution, Therefore, non-employment of these
workmen which arose pursuant to the discharge from
service by an order dated 16-5-2002 has become final, as
there is no award holding that termination of these workmen
is unjustified nor is there any award directing reinstatement
of these ten workmen. Further, they have not claimed back
wages in L1 No. 117/2003 which was filed by them for
reinstatement. Under such circumstances, they cannot
claim any amount from this Respondent. 1t 1s the further
contention of the Response that no doubt under Rule
291(3) of Mines Rules it is mentioned that ‘in case, the
Appellate Medical Board finds the workmen fit for

employment in mines, the fees of Rs. 300 can be refunded” -

but for that amount also the concerned workmen are not

entitled to get the same. Therefore, they are not entitledto |
claim any amount from the Respondent as alleged by them,

The Respondent further disputed the claim made by the
concerned workers with regard to their salary and other
things.

9, 1t is admitted in this case that there is no specific
rule which says that under these circumstances the workers
are entitied to reimburse the amount for the discharge. In
this case if the Petitioner is established before this Court

that the concerned workers have been terminated by the .

Respondent’Management illegally and if the Petitioper is
established before this Tribunal that the concerned Doctor
was influenced by the Respondent/Management to give a
certificate that they aré medically unfit, I think they are
entitled to get the amount claimed by them. But, there is
no proof to establish fact that Respondent/Management
has wantonly victimized the concerned workmen in-this
case. It is admitted by the Petitioner that as per Mines
Rules and Act periodical medical check up has to be done
and al the the 118 workers have been periodically checked
up by the Doctor and the Docter has examined all the 118
mines workers and he declared only 19 persons as medically
unfit to work in mines. Under such circumstances, lam of
the opinion that the Petitioner has not established the
allegations that the Respondent/Management has
wantenly victimized the concerned workers due to the
fact that they have joined the Petitioner union. Similarly,
they have also not established the fact that the Respondent

EELRE REEEL UL L T T R ot

has influenced the Doctor to gives such a certificate to
them. As I have already stated that there is no provision
in the Mines Act or Rules that in such circumstances the
workers concerped, are entitled to claim the amount from
the Respondent/ Management. In these circumstances, it

is pertinent to note that the Deputy Director of Mines

Safety though has given a criminal complaint before the
Judicial Magistrate No. V at Tirunelveli with regard to the
Respondent/Management and also the Doctor, but the
Honble High Court of Madras has quashed the crimina}
complaint pending before the Judicial Magistrate. Under
these circumstances,.it cannot be said that without
following the procedure the Doctor has given a certificate
stating that the 19 workers are medically unfit. Therefore,
the allegation of the Petitioner that without proper
examination, the Doctor has declared the concerned
employees are unfit to work in the mines is not proved. As
1 have already stated, it 1s also not proved before this

. Tribunal that the Respondent has wantonly victimized the

concerned employees on the ground that they have joined
the Petitioner union. No doubt, the Secretary of the
Petitioner union has examined himself in this case and
has stated that the concerned workers have not gainfully
employved during the period of discharge namely from 20-
5-2002 to 30-1-2003 ( eight months and ten days), since
the Petitioner has not established that they are legally
entitled to the amount claimed for the period, 1 am not
inclined to accept the contention that concerned workers:
are entitled to get the amount from the Respondent. The

~concerned workmen also claimed paymentof T.A/D.A

for their appearance before the Appellate Medical Board
at Dhanbad, but they have not stated under what provision
of rule or law, they are entitled to claim the payment of
T.A.M.A. for appearance before the Appellate Medical
Board. As T have already stated that since they have not
established the fact that the Respondent has victimized
and wantonly terminated the services of the concerned

- employees, Tam not inclined to accept the contention that

only because of the action of the Respondent/
Management, they have 1o appear before the Appellate
Medical Board. Unless and until they have established
the fact that the Doctor has committed a gross misconduct
in giving his opinion and unless and untii they have not
established the fact that Respondent/Management has
wantonly victimized the concerned employees on the

' ground that they have joined the Petitioner union, I am

notina positionto give the relief claimed by the Petitioner
union.
10. The next thing to be decided in this case is —

"Whether the payment of medical fees of Rs. 300
made by the concerned workers are to be reimbursed
by the Respondent/Management or not?"

11. Tt is admitted that as per section 29J3) of Mines '

Act, in case, the Appellate Medical Board finds the
workman fit for employment in mines, the fees of Rs. 300
can berefunded. In this case, after the certificate given by
Dr. E. Kandasamy, the Appellate ‘Medical Board had
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[wm II—avs 3(ii)]

TR TS : STHRI 21, 2006/30%TH 29, 1928 9015

re-examined the concerned employees and-come to the
conclusion that they are fit for employment in mines and
therefore, 1 find the concerned workers are entitled to
Rs. 300 which they have paid for medical re- examination
before the Appellate Medical Board. No doubt, Ifind some
force in the contention of the learned counsel for the
Respondent that in the previous proceedings in L.D. No.
117/2003 in which the concerned workmen have raised the
dispute for reinstatement and they have not claimed back
wages and they have not contested the case, on the other
hand, they have filed a memo stating that the matter was
settled out of Court and under such circumstances, they
are not entitled to claim any amount from the Respondent/
Management, but though I am inclined to accept the
contention of the Respondent with regard to the amount
of back wages and also with regard to T.A/D.A., with
regard to reimbursement of Rs. 300 since Rule 29J(3) clearly
says that if the Appellate Medical Board had come to
conclusion that the concerned employees are fit to
continue in mines, they are entitled to be reimbursed.
Under such circumstances, I find the concerned workers
are entitled to get the amount which they have already
paid for medical re-examination. As such, 1find the demand
for payment of TA/D.A. and demand for full-wages from
20-5-2002 to 30-01-2003 are not justified, the claim of refund
of Rs. 300is legal and justified.

Point No. 2 :—

The next point to be decided in this case is to what
relief the Petitioner is entitled?

+12. In view of my foregoing findings thatexcept the
medical fees of Rs. 300 paid by the concerned workers, the
other demands made by the concerned workers are not
justiﬁed I find each employee mentioned in the reference
is entitled to get medical fees of Rs. 300 paid by them
towards medical re-examination. No Costs.

13. Thus, the reference is answered accordingly.

(Dictated to the P.A., transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 20th July, 2006.)

K. JAYARAMAN, Presiding Officer

Witnesses Examined : —

For the T Party/Claimant WWI1 Sri A.Vailkandan
For the 1I Party/Management MW Sri V.R. Rangarajan
Documents Marked :—

For the I Party/Claimant :—

Ex. No. Date Déscription

W 1 series Xerox copy of the train tickets

w2 16-05-02 Xerox copy of the order issued to
Palsamy

W3 28-01-03 Xerox copy of the order issued to

3188G12006—25

M2 221102

"Mé Nil

Description
Pitchaiah
Xerox copy of the wage slip

Ex. No. Date

W4 series

W35 series Nil - Xerox copy of the summons to
witnesses and a letter from

Director of Mines safety.

w6 18-02-97 Xerox copy of the letter from
Government of India Enclosing

standing orders.

W7 series Xerox copy of the report of medical
' examination .of workmen
concerned in this dispute and
notice from Respondent/

Management.

W8 series Nil Xerox copy of the report of medical

re-examination by appellate
Medical Board of all concerned
‘workmen,

For the 11 Party/Mana gement —
Ex. No. Date
M1 Ni

Description

Xerox copy of the report of medical
examination under rule 29B of
Mines Rules.

Xerox copy of - the letter from
Member Secretary enclosing
Reports of Appellate Medical
Board. -

Xerox copy of the resignation -
letter given by Pitchaiah.

M3 27-08-03

M4 27-11-03 Xerox copy of the Award and

covering letter of Tribunal:

Xerox copy of the letter from RLC
_to Respondent Enclosing certified
standing orders.

M5 18-12-97

Xerox copy of the criminal
complaint preferred by Deputy
Director of Mines Safety.

Xerox copy of the order of High
Court in OP No. 42699/03.
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New Delhi, the 4th October, 2006

S.0. 4168,— In pursuance of Section 17 of the
Industrial Disputes Act. 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 57/98)
of the Central Government Industrial Tribunal/Labour Court
Bangalore now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of National Minerals Development
Corporation and their workman, which was received by
the Central Government on 25-9-2006.

[No. L-26011/30/87-D-11LB]
B. M. DAVID, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUS-
TRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE

Dated : 14th September 2006

PRESENT:

Shri A.R. SIDDIQUI, Presiding Officer

CR.No.57/98

I PARTY " T PARTY _
The General Secretary, The General Manager,
Denimalai Iron Ore Project National Mineral Development
Employees Association, Corporation, Donimalai
Donimalai Township, Township, Donimalai,

- Donimalai, Bellary Bellary District-583118
Dist-583118 Karnataka State.
Karnataka State

APPEARANCES
1 sl Party ShriB.D. Kuttappa,
Advocate.
2nd Party Shri Pradeep S. Sawkar
Advocate.
AWARD

1. The Central Government by exercising the pow-
ers conferred by clause (d) of sub-section 2A of the Sec-
tion 10 of the Industrial Disputes Act, 1947 has referred
this dispute vide order. No. L-26011/30/87-D-111{B) dated
12th June 1998 for adjudication on the following
schedule : :

SCHEDULE

"Whether the action of the managemenr of Mis,
Naional Mineral Development Corporation,
Donimalai in not agreeing to extend the benefit of
stepping up of pay of seniors drawing lesser pay
than their juniors on appointment as per FR 22¢ is
jusified? If not, to what relief the workmen are en-
titled?” -

2. This is the dispute raised by the General Secre-
tary, Donimalai Iron Ore Project Employees Association,
Sandur Taluk, Bellary District in respect of 19 employees
working under the management (names not mentioned and
the case made out by the association, hereinafter called
the first party union) is that these 1 9 employees joined the
services of the management on different dates and one
employee by name Shri D, Sathiyaseelan joined the ser-

. vice on 29-10-1977 in the Civi] department. Though he

joined the service subsequent to the said 19 employees,
he has been drawing salary higher than those 19 employ-
ees and therefore, anomaly arose on account of promo-
tion and appointment of the said Sathiyaseelan and the
other 19 employees who were seniors to him; that said
Sathiyaseelan became eligibie for annual increment in the
meonth of January i.e. on 1-1-1986 and he was promoted
and appointed on 30-12-1985 in the grade of Mechanic
Cum Operator Grade-II w.e.f. 30-12-1985. On promotion
and appointment he became eligible for annual increment
whereas, the employees involved in this dispute were ap-
pointed and promoted on different dates around the year
1985 and they became eligible to draw the annual incre-
ment after they were appointed and promoted. It is at this
stage said Sathiyaseelan started drawing a higher basic
pay above these 19 employees; that in case of anomaly
which has happened in the instant case it is to be rectified
by taking recourse to the provisions of FR 22¢ as per the
practice and procedure being followed from the inception
till the recent past. However, the management has not fol-
lowed the procedure as prescribed under FR 22¢; that
though the service condition of the employees in the man-
agement is governed by the Service Regulations as well
as Standing Orders but whenever the Regulations are not
applicable then the provisions set out in FR 22¢ is made
applicable as evident from the Regulation 6 of the NMDC
Service Regulations. Therefgre, the management is not
Justified in allowing the junior to draw the basic pay which
is higher than the Seniors. In the result, the employees
involved in this case are entitled to the relief of step up of
their pay and consequential benefits.

3. The management by its Counter Statement op--
posing the claim of the first party union among other things
contended that the demand made by it for applying FR
22¢ in order to step up the pay of the Seniors is miscon-
ceived and untenable as the said provisions is not appli-
cable at all; that the Certified Standing Orders as well as
the Rules and Regulations of the management corpora-
tion regulate the service conditions of its employees cov-
ering all matters namely, Seniority, fixation of pay on ap-
pointments, promotions etc; that consequent on the imple-
mentation of the settlernent dated 17-9-1983, certain anoma-
lies regarding Juniors drawing higher pay than the Se-
niors had cropped up due to the fact that in certain cases
the pay in two different stages in pre-revised scales had
been fixed at the same stage in the revised scale. Those
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anomalies were taken up at the corporate level in bipartite
meetings and in this regard a decision was taken in the

meeting held 9-2-1985 and an office order dated 18-3-1985

was issued setting right the anomalijes; that the demand
of the first party union is intended to give undue benefits
1o certain workmen by way of seeking of step up their pay
on par with their juniors under the provisions of FR 22C
which provisions are not automatically gpplicable in the
case of workmen of the corporation governed by the wage
settlements. The said provision is applicable only in
respect of any class of Govt. servants to which the
President may. by general or special order declare it to be
applicable; that in the case of appointment to higher post

by open selection, the workman may get appointed to any -

higher post on the basis of his qualification, performance
in the test/interview etc. and in such cases there cannot
be any comparison of his seniority vis-a-vis others, in the
lower post. A workman who may be junior in the lower
post may on appointment to higher post draw higher pay
in the higher post by virtue of his standard date of incre-
ment, the revision of wage structure taking place in be-
tween the date of his selection and appointment vis-a-vis
his erstwhile seniors in the lower post. The seniority is
maintained post wise and therefore, when appointment is
made to a higher post by open selection among the de-
partmental candidates there is possibility of i junior in the
lower post getting appointed to a higher post earlier to his
seniors in the lower post on the basis of his performance
in the interview/test. Therefore. question of comparing
his seniority in the lower post and also his pay in the
lower post does not arise apart from it being irrelevant and
unjustified; that wherever certain workmen who were se-
niors in the lower post have been appointed to the higher
posts much earlier to the appointment of their junior in the
lower post, their pay in the higher post is fixed as per the
normali rules of the corporation with reference to their pay
in the lower post. Subsequently if another workman junior
to the seniors 1s also selected and appointed to the same
higher post, his pay is also fixed with reference to his
basic pay n the lower pest. If his pay in the lower post
happens to be more by virtue of drawal of increment in the
lower post and fixation of his pay in the revised scale of
pay as per the wage settlement, it is likely that he may
draw higher.pay on appointment to the higher post sub-
sequently. In that case Seniors appointed earlier cannot
claim stepping up of their pay on par with the pay of the
Juniors drawn in the lower post. Therefore, the stepping
up of the pay of the workman appointed to highér post
earlier cannot be done by the application of FR 22C on par
with the workman subsequently appointed to the higher
post. Therefore, the claim of the first party is far fetched,
ill-conceived witheut any merit and is liable to be rejected.

4. During the course of trial, the management
examined one witness as MW by filing his affidavit
evidence and got marked 5 documents at EX. Mi to M5.

This witness who happened to be working as
Dy. Manager, Personnel in the management reiterated al-
most all the aforesaid contentions taken by the manage-
ment in the Counter Statement and he was cross examined
on behalf of the first party union/workman. However, de-
spite the sufficient opportunity given to the first party

" union and its workmen they have not led any oral or docu-

mentary evidence in support of their claim made out in the
Claim Statement. When the matter was taken up for final
argument on 22-8-2006 there was no representation from
the first party union/workmen and learned counsel ap-
pearing for them also remained absent. Therefore, after
hearing the learned counsel for the management, case is
posted this day for award.

5. As argued for the management, the averments in
the affidavit filed by its witness touching the important
particulars of the case have remained to be challenged in
his cross examination on behalf of the first party. There
was no case made out by the first party in the cross exami-
nation of MW 1 as to how the management was not justi-
fied in not stepping up the pay of the employees involved
in the present dispute except to elicit from his mouth that
the pay of the employees who have raised the present
dispute is less than the pay of the said Sathiyaseelan as

. per the document produced and marked at EX.W1 in his

cross examination. Therefore, the affidavit evidence of
MW since has gone very much unchalienged and
uncontroverted on the material aspects of the case not
disputing the fact that in case of promotion of the junior
appointed to the higher post drawing higher salary in the
lower post his pay will be fixed on promotion taking into
consideration the salary drawn by him in the lower post. It
is the case of the management that when junior is pro-
moted on the basis of open selection and merit and if his
salary as a junior in the lower post was higher then the
salary of his Senior in lower grade before promotion, pro-
vision of FR 22¢ is not applicable. This position of law has
not been challenged during the course of cross examina-
tion of MW 1. Provisions of FR 22 ¢ reud as under i—

"The anomaiy should be directly as a resuit of the
* apphication of FR 22, For example, if even in the
lower poat the junior efficer draws from time © time
a wigher raie of pay than the senjor by virtue of
grant of advance increments, the above provisions
will not be invoked to stepup the pay of the senior
officer. The arders refixing the pay of the senier
officers in accordance with the above provisions
shall be issued under FR 27. The next increment of
the senior ofiicer will be drawn on completion of the
requisite qualifying service with effect fron the date
of refixation of pay." '
6. Therefore, as contendad for the managemant, if in

the lower post the junior officer was drawing from time to
-time 2 higher rate of pay than the senior by virtue of grant .
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of advance increments, the above provision namely, FR
22C will not be invoked to step up the pay of the Senior
Officer. Therefore, the statement of MW 1 in his affidavit
on the above position of law not being challenged and
disputed in the course of his cross examination or atleast
by way of any oral or documentary evidence on the part
of the first party union/workmen, this court is left with no
option but to go by the averments made in the affidavit of
MW on the above said position of law namely, the provi-
sions of FR 22C. As noted above, FR 22C is not applicable
when a juidor was promoted and appointed having higher'
salary than his Seniors in the tower post, his salary namely
on promotion and appointment will be higher than the
salary drawn by his Seniors on their promotion and ap-
pointment. It is not the case of the first party union/work-
men that the said Sathivaseelan though happened to be
junior to the employees involved in this case was not
drawing salary higher than his seniors before he was
promoted and appointed to the higher post. It is also not
the case of the first party union/workmen much less to be
established that said Sathiyaseelan was promoted on the
basis of open selection based on merits. Therefore, in the
light of the above, there is no hesitation in coming to the
conctusion that first party union/workmen have failed to

. establish their claim that provisions of FR 22C are appli-
cabie in their case for stepping up of their pay on par with
their junior, Sathiyascelan and that the management was
not justified in not reserting to the said provision. Hence
jhe following award :— .

AWARD
The reference stands dismissed. No costs.

(Dictated to PA transcribed by her corrected and
signed by me on 14th Septembr 2006)

A.R. SIDDIQUI, Presiding Officer
w¢ fewett, 4 SToRGER, 2006

AN, 4169 —Arelifivs faar sifufm, 1947 (1947
1 14) F1 UM 17 & IHOT H, FEF TR A, TFGE
HEHE, [F GEFEAFWE, ARHEA WA Hifeish hiel H TEY-
T % gag FaeE! o o7 wied ® 9, ey |
fafése slreitfiren forae § Sl wwen sleifie sfisoysm
T H1R (TSEAF) % T2 (6] weA 12/2003) H
yeifed w ], W T W H 26-9-2006
T A |

(G Te-11011/65/2002 2R (fafaw) ]
=1, un, 2fge, sw g

New Delhi, the 4th October, 2006

S.0. 4169.— In Pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref, No. 12/2003)

of the Central Government Industrial Tribunal/Labour Court
Kota ( Rajasthan) now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of M/s. Maksood Ahmad S/o'Suleman

. Bhaj Limestone Khadan Malik and their workman, which -

was received by the Central Government on 26-9-2006.

{No.L-1101 1!65!2002-Iﬁ (M)]
B. M. DAVID, Under Secy.
g

=randter, el =i S=a/AerTe.
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TA-29011/65/2002 = (1) & 4-2-03

TR i ¥ 10(1) (F)
siveifires faarg arfufeam, 1947
qeg

S el UL TR W (3H)
Twgel, fast wre

—-weft sifteR g
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A, gy o T A e W,
¥R W TR Wi, g foen Fe |

- argneft Frraete
Iqfaa
wiefl sifirer gfee 1 oI A ity o vty = @
St T T
(ﬁ)
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#l HHYE S
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“F v aﬁwq;qmai sﬁm
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 ITE A ¥ FEE FHER A wge e
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73 facett, 4 STy, 2006

WM. 4170.—3eifivw farams afufrm, 1947 (1947
F14) F 9N 17 B FITEW ®, T @R BfEw
frardatt fafids # weud & g9 Fries ot 7=
FiER # 9, sEy ¥ ffe ol frar § @<
WER Sl Afastoy s TEeE, ArEe (i)
% var (Wad Wem 78/2006) ® ywv@ W €, W
PRI AR FI 27-9-2006 I W 311 1|

[F. T-30012/33/99-3%, SR (fafen) ]
1. wm. efye, st wfaa

New Delhi, the 4th October, 2006

$.0. 4170.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Reference No.
78/2006) of the Central Government Industrial Tribunal-cum-
Labour Court, Ernakulam as shown in the Annexure in
the Industrial Dispuie between the-employers in relation
to the management of Cochin Refineries Ltd. and their
workman, which was received by the Central Government
on 27-9-2006.

[No. L-30012/33/99-IR (Misc.)}
 B.M.DAVID, Under Secy.
ANNEXURE

"IN THE CENTRAL GOVERNMENTINDUSTRIAL.

TRIBUNAL-CUM-LABOUR COURT, ERNAKULAM
Shri P.L. Norbert, B.A., L.L.B., Presiding Officer
(Thursday the 21st day of September, 2006/
30tk Bhadrapada, 1928)

1. D. 78/2006

1.D.74/99 of State Labour Court, Ernakulam

Workman/Union The General Secretary
) Cochin Refineries Employees’
Association Ambalamughal
Cochin

Adv. Shri C.S. Ajith Prakash

The General Manager (HRM)
Cochin Refineries Ltd.
Ambalamughal

Cochin

Adv. M/s Menon & Pai

Management
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AWARD

This is a reference made by Central Government
under Section 10(1)(d) of Industrial Disputes Act, 1947 for
adjudication to State Labour Court, Emakulam from where
later it was transferred to this court as per order of High
Court of Kerala. The reference is :—

“Whether the action of the management of Cochin
Refineries Ltd. to limit on duty facility to office
bearers of the unions to attend conciliation
proceedings for issues of collective nature is
justified? If not, to what relief the workmen are
entitled to?”

2. Though notice was sent from this court to both
parties and they had entered appearance initially, thereafter
the union is remaining absent, Both sides have filed their
pleas. But neither the office bearer of the union nor the
counsel is present to adduce evidence and proceed with
the case. Hence it has to be presumed that there is no
existing dispute for adjudication. Therefore I find that the
action of the management in treating the participation of
office bearers of the union in conciliation proceedings
involving issues of collective nature alone as duty, is
justified and an award is passed accordingly. No cost.

Dictated to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the 21st
day of September, 2006.

P.L.NORBERT, Presiding Officer
APPENDIX : NIL
¢ faeelt, 4 SRR, 2006 -
I, 4171 —Far T o stiufm, 1948
(1948 1 34) I ¥W-1 &1 IT-URT (3) T W& vl

=1 TR HT G, HA 19 TN TAEENT 16 31T, 2006
I ANE F T H Fga et 2, fowt 5o sfufem &

ANA™-4 (44 T 45 U0 & Too@ St vget @ v« w TH

2) -5 ol 6 (w76 ® TT-www (1) ik W 77,
78,79 3R 81 & foaE W A A yg@ R W I ) F
I9FYy A TRw & Frafafes &9 9 vgwm, &, aufq,

“foar- R, qedie-dem ¥ My TR aifees
%I Fe & sr=ria s ot 87 st &% 93
4 9fed, 37 &3 & Afafiaa =1 39 yauH veet & vgw
R ¥ 1

[E TH-38013/55/2006-THCH-1] -

New Deihi, the 4th October, 2006

§.0. 4171.—In exercise of the powers conferred by
sub-section (3) of Section 1 of the Employee’s State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 16th October, 2006 as the date on which
the provisions of Chapter IV (except Sections 44 and 45

which have aiready been brought into force) and Chapter V
and VI (except sub-section (i) of Section 76 and Sections
77,78, 79, and 81 which have already been brought into
force) of the said Act shall come into force in the following
areas in the State of Madhya Pradesh namely -

“‘The area comprising the Municipal Limits of
Pithampur, including Industrial Area Sector III and IV in
Tehsil Pithampur District : Dhar in addition to areas in
which the said provisions of the Act have already been
brought into force.”

[No. 5-38013/55/2006-SS-1]
S.D. XAVIER, Under Secy. |

¢ fawell, 10 STRET, 2006

WM, 4172, —FEE WHA G 8 -0 | f%
wihfed o T FON avife o, shenfi faae sifafm,
1947 (1947 &1 14) &1 U 2 & @V () & I9-@US
(vi) % SuEdl H STE0 ¥ 9NG WER F 49 HHeg
srferga e F.aT. 2011 f&AE® 10-5-2006 g0 fmaft o
A1 & s o sfeiifien foame arfufas, 1947 (1947 %71 14)

1 Wom ST 1 fafe 17 ° wiva €, 6 39 erfufrem

& Yl % AU K 19-5-2006 8 B: UG & FoEY
& feTu @ 3uanlt 9en wifed fHar o,

it F5 wEr w1 W™ ¥ fF Al § s
wHiemafy H T: AE w1 AR wemafy & g ok T
T Tt &

ard: o, Sefi faamg sfufTam, 1947 (1947 =
14) %1 U 2 % EUS () & I+-TUS (vi) F WHF TV
o ViRl 1 TAT H L HAA TR IH IU F
39 sfufm & wae & fae faw 19-11-2006 | ©:
mﬁmmafa?’r‘mw IYFI e wife wE ® o

[, |, TH-11017/10/97-SE3R (Feet )] [
N, 9T Aiea

New Delhi, the 10th October, 2006

8.0. 4172.—Whereas the Central Government
having been satisfied that the public interest so requires
that in pursuance of the provisions of Sub-clause (vi) of
the clause (n) of Section 2 of the Industrial Disputes Act,
1947 (14 of 1947), declared by the Notification of the
Government of India in the Ministry of Labour 5.0. Ne.
2011 dated 10-5-2006 the service in the any Oil Field which
is covered by item 17 of the First Scheduie to the Industrial
Disputes Act, 1947 (14 of 1947) to be a public utility service
for the purpose of the said Act, for a period of six months
from the 19th May, 2006.

And whereas, the Central Government is of opinion
that public interest requires the extension of the said period
by a further period of six months.
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Now, therefore, in exercise of the powers conferred

by the proviso to sub-clause (vi) of clause (n) of Section 2

of the Industrial Disputes Act, 1947, the Central

Government hereby declares the said industry to be a public

utility service for the purposes of the said Act, for a period
of six months from the 19th November, 2006.

[F. No.S-11017/10/97-IR(PL)]

GURJOT KAUR, Jt. Secy:

2 faeeht, 10 TR, 2006

WA, 4173, -F< WFER G & 0 W F
atwfed § Tm wT enifa o, siveifr faarg sifufaam,
1947 (1947 F1 14) Ft U 2 $ WL () F IT-WUS
(vi) % Iqaef o AT § 9Rd TER & 59 HACTE Hi
sfargrem gEm ®1a. - fEAiE 13-4-2006 30 WA,
. Heuer, ReUAr W FF oleife faaw ofufm, 1947
(1947 %1 14) F1 9o gt Ft vfafe 12 ¥ wive €, =

T Afufrm & vaoH ® g fAe 17-4-2006 € B2

TE ! Fenay % 0 o e dur iy o

iR Fn TR vy # fF Al § seq somty
T AW T iR Fremty B fog T W it ¥

sa: w1, ST far P, 1947 (1947 1
14) H ¥R 2 B WL () & I9-TWOE (vi) H WF gA
W Wil 1 FEN B gU DT WER IF IGA

I5a AAfufTaq %ﬁmﬁ%ﬁmﬁﬁw 17-10-2006 ¥ B:

TR F FromEty & for de S da e s T

(1. €, TH-11017/8/97-3TEAR (et )] TS
FR, T wiem
New Delhi, the 10th October, 2006

8.0. 4173.—Whereas the Central Government
having been satisfied that the public interest so requires
that in pursuance of the provisions of sub-clause (vi) of
the clause {n) of Section 2 of the Industrial Disputes Act,
1947 (14 of 1947), declared by the Notification of the
Government of India in the Ministry of Labour 5.0. No.
........ dated 13-4-2006 the service in the Security Printing
Press, Hyderabad which is covered by item 12 of the First
Schedule to the Industrial Disputes Act, 1947 {14 of 1947)
to be a public utility service for the purpose of the said
Act, for a period of six months from the 17th April, 2006,

And whereas, the Central Government is of opinion

* that public interest requires the extension of the said period

by a further period of six months.

Now, therefore, in exercise of the powers conferred
by the proviso to sub-clause {vi) of clause {n} of Section 2

of the Industrial Disputes Act, 1947, the Central

Government hereby declares the said industry to be a public
utility service for the purposes of the said Act, for a period
of six months from the 17th October, 2006.

[F.No. S. 11017/8/97-IR(PL)]
GURJOT KAUR, Jt. Secy.
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