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(Other than the Ministry of Defence)
§ Waes ot
- STt F1 ggA™ wriafie vftwd =t Auft aa
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!aar.aar. 1969, —wrEatE M (eFfira siuvifial
w1 @) Sfufmm, 1971 (1971 71 40) ¥R 3 g0
vE§ wiwal %1 ¥En 9 g e qE WAed, 9
TR B fAiw 17 sed, 2004w sfugen | st
88 @1 fymwo v gy, W wfuwo | &t v
e fopg 9 37 @+t 7 WAl @ SigER, B A
TRET Arg areft & wiem (1) § sfrafan afysd 5
a EER % et afyel % WR R auey
AfvFd 1R R, I\ Afufem @ e g
vl frgaa =t 2, 1 3% 9RoR % ww (2) |
fat= e adwfer vfmd @ dafirer #Y e @
% AR 35 HAfufm ® g0 91 S Iwia wm
i W wew wRwEl = owEm wm ek @it g

2959 G1/2007

m @ |
3R gfew 3u mmflemn, smfeh & wee, s

9 &%, 307 fod 7Y HH AR AR,
Y =, P Frmeeren (Frga) feem
(Frgm) el feord e et

yfy oo wfdafedl & ofew |
‘[ € T-11-3/2006-Fe. [T ) -waeEe-deE. 11]
TE. W, G, SEt Biea
MINISTRY OF HOME AFFAIRS
L New Delhi, the 28th June, 2007

$.0. 1969.—In exercise of the powers conferred by
Section 3 of the Public Premises (Eviction of Unauthorised
Occupants) Act, 1971 (40 of 1971), and in supersession of
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the notification of the Government of India in the Ministry
of Home Affairs number S.0. BB, dated the 17th January,
2004, except as respects things done or omitted to be done
befare such supersession, the Central Government hereby
appoints the officer mentioned in column (1) of the table
below, being an officer equivalent to the rank of Gazetted
Officer ofiGovernment, to be Estate Officer for the purposes
of the said Act, who shall exercise the powers conferred
and perform the duties imposed on the Estate Officer by
or under the said Act, within the local limits of the
jurisdiction in respect of public premises specified in
column (2) of the said table :

TABLE
Designation of the Officer ~ Categories of public
premises and loca] limits
of jurisdiction
0] @

Additional Deputy Inspector Premises of land and
General of Police, Group assets belonging to the

Centre, Central Reserve Central Reserve Police
Police Force, Agartala Force at Adarini Tea
(Tripura), Estate, Agartala and Usha

Bazar Complex, Agartala

. (Tripura)

[F. No. A-11-3/2006-Adm.-[{AGT»MHA-PF. I1I]
H. KAM SUANTHANG, Under Secy.

oo W=
(= favmn)
= faeett, 27 3, 2007
LA, 1970.—THf WREYA % SR 77 %
|qUE (3) F ST ¥ g o vl =1 yeamise
frommEet, 1978 o oM sl dvivm FR @ fau fremm
ﬁ'ﬂ'ﬂﬁ‘l‘!ﬁ%:—
1.-(1) 3 fauf = fade wies =1 weEsE
(w¥ee) FrmmEet, 2007 %81 S1@ |

(2) % frem gl 9T W ®E uHWA 6
wra & @y g

2ty e a2 En e T e WS
' v % v w3 A TR Fi R B W
it el = TaEieR Fraeaet, 1978+ g
VIH"15s o e o & veal, ey aen gl #
AW 25 T F9C 96" 9gT 9 |

[T 9. 1(1)/489En. 11{¢)/2007]

AR TE. A A, s wiEa

Hrz : f5Ai® 22 FER, 1978 ® HLA. WEAM 2131 F 98
YR wen facha it = yomaee Fremasd,
1978 3l 3w gu orgadl detvA s9 FER € -

(i) wifergam G w1187 f&A0® 9-6-1979
(i) HfergE §. w.30,2942 BAlF 1-9-1979
(iii) sHfergEm €. m;an.fzsll feAiw 4-10-1980
(iv) eifirem 6 ®La. 2164 RAl® 5-8-1981
(v) orferesn G %190 2304 fAi® 5-9-1981
(vi) orfugEn | FLa 3073 fTw 4-9-1982

(vii) s € w13, 4171 ferie 11-12-1982
(viii) SHfrgeen @ w3 1314 s 26-2-1983
(ix) orfeges 6. L3 2502 faier 4-8-1984

(x) e | e 22 5 5-1-1985
(d) SAfergan @ wam. 1958 f&H 11-5-1985
(xii) sifrga | s, 3082 fEF 6-7-1985

(xiii) SPGHT H HLIM 3974 TS 24-8-1985
(xiv) TfegE | FLI. 5641 RGTiF 21-12-1985
(xv) SIfqga € FLIW-1548 FETi% 19-4-1986
(xvi)  SfUreEe & .3 3183 fetieh 20-9-1986
(xvii) siforgen € wam 3787 &I 8-11-1986
Coviti) SR €L LA 2508 fEiw 19-9-1987
(xix) sIfergen @ w31 3092 FEAlF 7-11-1987
(xx) AfurgeT € w3 3581 f&A® 10-12-1988
God)  Stfirgern § #.30 641 i 17-3-1990
(xxii) Sfugeen € w180 1469 TF 26-5-1990
(odii)  SHegern § #1.31 2173 fAfw 18-8-1990
(odv) Afaga € w8 3033 &l 17-11-1990
(xxv) SfogEN € F1.30 3414 7w 22-12-1990
(xxvi)  Hfage € w87 534 i 28 2-1991
FfgE | Fam 2235 AT 24-8-1991
(ovil)  SAferge T € F3M 547(30.) i 24-7- 199:

(xxix)  SgEa | F.30L 466 f&AF 13-3-1993

(ox)  Sferger |, #.31 1292 Reiew 12-6-1993
Cood)  APSgE 6 FL3TL 685 FeAi® 12-3-1994
Coodi)  AfgEE am.sa;t 1232 f&etie 28-5-1994

Ooxili)  Sfergern € L3t 1945 &% 13-8-1994
(ordv)  Surgeen 6 w3, 2451 Al 24-9-1994
(oxxv) ST 6. w174 T 28-1-1995
(oorvi) g S LA 670(3.) Rl 30-9-1996
(oovii)  feRgEeT | w3, 665(31) faiw 5-3-1998
Gooeviti)  STREEAT ©, HLAL. 1835 Tl 19-9-1998
(oodx)  3ferger 6 HLAN. 2274 fEAi® 14-8-1999
(o) RPRTET 6. 3T, 3054 ReATF 23-10-1999
(ooxd)  SfURTEAT € #1971 2946 Foia 3-11-2001
(ocodi)  SfeRgerT 4w, 3661 Tl 23-11-2002

(oot )

(oovid )
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MINISTRY OF FINANCE
| {Department of Expenditure)
New Delhi, the 27th April, 2007

8.0. 1970.—In pursvance of clause (3) of article 77
of the Constitution, the President hereby makes the
following rules further to amend the Delegation of Financial
Powers Rules, 1978, namely :(—

1. (1) These rules be called the Delegation of Financial
Poviers {Amendment) Rules, 2007,

() They shall come into force on the date of their
publication in the Official Gazette.

2. In Schedule VII of the Delegation of Financial
Powers Rules, 1978, against item “Loss of Revenue”, in
Column 3, under the heading “Monetary limit up to which
the loss rmay be written off in each case”, for the words,
letters and figures “Upto Rs. 15 lakhs”, the words, letiers
and figures “Upto Rs. 25 lakhs”, shall be substituted.

[F. No. 1{1¥/E.L[(A)2007]
R.S. R MURTHY, Under Secy.

Note : The Delegation of Financial Powers Rules, 1978
published vide 8.0, No. 2131 dated the 22nd July,
1978 and have subsequently been amended
vide =

(i) Notification No.S.0. 1187 dated 9-6-1979
(ii) Notification No. S.0. 2942 dated 1-9-1979
(iii) Notification No. 8.0. 2611 dated 4-10-1980
(iv) . Notification No. S.0. 2164 dated 15-8-1981
(v) Notification No. §.0. 2304 dated 5-9-1981
(vi) - Notification No. 8.0. 3073 dated 4-9-1982
(vii) Notification No. S.0. 4171 dated 11-12-1982
(viii) Notification No. 8.0. 1314 dated 26-2-1983
{ix) Notification No. §.0. 2502 dated 4-8-1984
(x) Notification No. S.0. 22 dated 5-1-1985
(xi) Wotification No. 5.0. 1958 dated 11-5-1985
(xii) Notification No. S.0. 3082 dated 6-7-1985
(xiii) Notification No. $.0. 3974 dated 24-8-1985
(xiv) Notification No. S.0. 5641 dated 21-12-1985
(xv) Nolification No. 5.0. 1548 dated 19-4-1986
(xvi) Notification No. 8.0. 3183 dated 20-9-1986
{xvii) Notification No. 8.0. 3787 dated §-11-1986
(xviii) Notification No. 8.0. 2508 dated 19-9-1987
(xix) Notification No. 8.0, 3092 dated 7-11-1987
(xx} Notification No.S.0. 3581 dated 10-12-1988
(xxi} Notification No. 8.0. 641 dated 17-3-19%0
(odi) Notification No. 8.0. 1469 dated 26-5~1990
{xxiii) Noti‘ication No. 8.0. 2173 dated 18-8-19%0
(xxiv) Notification No. 8.0, 3033 dated 17-11-1990
(xxv) Notification No. S.0. 3414 dated 22-12-1990

(xxvi) Notification No. S.0. 534 dated 2§-2-1991
(ioxvii)  Notification No. 8.0: 2235 dated 24-8~1991
(xxviii} Notification No.S.0.-547(E) dated 24-7-1992

(xdx) Notification No. 8.0. 466 dated 13-3-1993

(ox)  Notification No. 8.0. 1292 dated 12-6-1993
()  Naotification No, 8.0. 685 dated 12-3-1994
(oodi)  Notification No. $.0. 1232 dated 28-5-1994
(xxxiii)  Netification No. 8.0. 1945 dated 13-8-19%4
(xxxiv)  Notification No. 8.0. 2451 dated 24-9-1994
(ov)  Notification No. 8.0, 174 dated 28-1-1995
(oxvi)  Notificaton No. 8.0. 670(E) dated 30-9-1996
(ovil)  Notification No. 8.0. 665(E) dated 5-8-1998
(xoxxvii)  Notification No. S.0. 1835 dated 19-9-1998
(xxxix)  Notification No. 8.0. 2274 dated 14-8-1999
(o) Notification No. 8.0. 3054 dated 23-10-1999
(xood)  Notification No. 8.0. 2946 dated 3-11-2001
(xoxxii)  Notification No. 8.0. 3661 dated 23-11-2002

(ooodii)  Notification No. 8.0. dated

(Tersfra ramy forvrr)
¢ feeht, 5 §ond, 2007
FLA 1971.-97dE W2 &% (et 3%)
aifufram, 1959 W 910 25 F 59U (1) B & (F) T
Ted uRRE H TN S Y, S99 SR, WEER
it FaN HAR, 1 §iea, faw waer, fada da faam,
1§ feeeht =) doret v | ol srren amw et ww A
I SFEd B WA W Ve IF 6 9w B FRus
THea | fiwe @ w9 ¥ g w1 €
[F. 6 9/7/20074&311—1]
1. . Ty, 39 wfam
{Department of Financial Services)
New Delhi, the Sth July, 2007

$.0. 1971.—In exercise of the powers conferred by
clause (e) of sub-section (1) of Section 25 of the State

" Bank of India (Subsidiary Banks) Act, 1959 the Central

Government, hereby nominates Shri Sarvesh Kumar, Under
Secretary, Ministry of Finance, Department of Economic

_ Affairs, Banking' Division, New Delhi as a Director on the

Board of Directors of State Bank of Saurashtra with
immediate effect and until further orders vice Shri Atanu
Chakravart].
[F. No. 9/7/2007-BO-1]
G. B. SINGH, Dy. Secy.
= faweft, 5 g, 2007

WM. 1972, -UraaE $ (Y 06 Wil I5Ey)
i, 1970/1980 ® &T 3 $ I9@ET (1) & oy ufsw
FFF B (ITHA W ST TE fwwr) aAfufrm,
1970/1980 FI 4R 9 FI IY-4W (3) B BT (W) TW
FE9 N 1 WA O Y, PR TR, W e
¢ [nelt B wew (2) A fafifie iyl ) sw aroit
% wem (3) | fafiée =afedl # v w9 s
(1) AR ¥ & v fEvdoaaymE @
&R srren s oW 9 e e # -
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. it £ fewedt, 9 o, 2007
FrH A =R T e e WL, 1973, — s Rz sifafram, 1955 (1955
- * W %123) F URI 19 B WL (W) g VLW wiFE w1 W@
(1 (2) (3 FW T, S TEHER TR, TRaA fard % ¥ o
o one e N oo o, FRvw ot RU FER @ Frefefen < el +), @ s RN ade |
(o vg =), faw 3 ad it srafy 2 fag sremr s R T, o W veE w
Harera, faedra g Rt Rz ¥ @ 3 Py deat § siveioms R-ami
faam, saw fy fResl B ®9 d Wi w3
Ha, 1§ et | ) '
% e e e gl fe, ot wew we (0 z.zmﬁ’w
33 o ( ﬂﬁﬁﬁ,i\-noom ’
g, fae vy,
Tar<ira dang fawm, (i) W wEEEH A,
EICE LI CE R WA @ €, @t v,
=4 faeelt | wE . fvafeg, 5T |

[® E. 9/72007-30-1]
<. 1. fE, v wfem
New Delhi, the 5th July, 2007

8.0. 1972—1n exercise of the powers conferred by

clause (b) of sub-section (3) of Section 9 of the Banking

Companies (Acquisition and Transfer of Undertakings)

Act, 1970/1980, read with sub-clause (1) of clause 3 of the

Nationalised Banks (Management and Miscellaneous

Provisions) Scheme, 1970/1980, the Central Government,

hereby nominate the persons specified in column 2 of the

Table below as Directors of the Banks specified in column

1 thereof in place of the persons specified in column 3 of

the said Table, with immediate effect and until further
orders :—

TABLE

Nameof Bank  Name of proposed Name of present
person Directors

(1) @ G

Bank of India  Shri Tarun Bajaj, Shri Sudesh Kumar
Director (AC & 1F), -

Ministry of Finance,
Banking Division,
Jeevan Deep
Building,
New Delhi.
Mrs. Sukriti Likhi,
Deputy Secretary,
(RRB&CP)
Ministry of Finance,
Banking Division,
Jeevan Deep
Building,
New Delhi,

Bank of
Maharashtra

Shri Tarun Bajaj

[F. No. 9/772007-BO-}
G.B.SINGH, Dy. Secy.

[F1. €. 8/472004-20-1)]
. <t fog, sy el

New Delhi, the 9th July, 2007

8.0. 1973.— In exercise of the powers conferred by
clause (d) of Section 19 of the State Bank of India Act,
1955 (23 of 1955), the Central Government, in consultation
with the Reserve Bank of India hereby nominates the
following two persons as part'time non-official directors
on the Ceniral Board of Directars of State Bank of India for
a period of three years with effect from the date of
notification or until further orders, whichever is eatlier:—

@) Dr.DevaNand Balodhi
E-200, East Vinod Nagar,
New Delhi- 110091

(i) Prof. Salahuddin Arisari,
Professor & Dean Faculty of Commerce
S.K.M. University, Dumka

. [FNo.8/4/2004-B.0.]
G B. SINGH, Dy. Secy.

ITGIERT AER, W A7 mrates faaor saea
{ Favirern araer faramr )
( wrHig A =)
¢ et 4 o, 2007
W, 1974, EE 9F =0 Fram, 1987 # From
7 % 39-fram (1) ¥ &2 (@) % agem d wEn
stfirgfem fiman s # 6 A aRdia AFel & foaor =9
;Wﬁﬁqu,&rgﬂﬁquahm fm
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STt

e ® ey ey 11, feoguft
T 3, 39ET (ij) ®
L3 e i fafa

wH  TE f6d ™ wms
i % g iR ad

TR
(1) (2) (3) (4)
1. IEwE3107:1974  HEW 2007 -

2. oTTdud 11599: 1986 O 2007 -

I 12784
(W 1) 1989

ta

e 2007 -
[dee : $Esi-63(T) ]
Q. #. gash, 4w @ wE (faga asia)

MINISTRY OF CONSUMER AFFAIRS, FOOD AND
PUBLIC DISTRIBUTION
(Department of Consumer Affairs)
BUREAU OF INDIAN STANDARDS
New Delhi, the 4th July, 2007
$.0. 1974.— In pursuance of clause (b) of sub-rule
1) of Rule 7 of the Bureau of Indian Standards Rules, it is,
hereby notified that the Indian Standards, Particulars of

‘which are mentioned in the Schedple given hereafter, have
ireen cancelled and standard withdrawn.

SCHEDULE
Sl No. & year of the S.0.No. & Date  Remarks
No. Indian Standards  published in the

Cancelled Gazette of India.
Part-I1, Section-3,
Sub-section (ii)
@ (O 3) @
1. 1S3107:1974 July 2007 —
2 1S11599:1986 July 2007 —_
3. I1S12784
(Part 1)1989 huly2007 - —
[Ref.: ETD/G-63(A)]

P.K. MUKHERJEE, Sc. F. & Head (Electrotechnical)

¢ feweht, 5 o, 2007
WLIN, 1975, - T AFE U (meA) fafaw
1988 % f&afm (5) = 3ufafem (6) B FFE H wRdA"
THE T TeRg sfugfa w R fe e 1@
astgﬁaﬁmamvmﬂﬁmémmﬁmmﬁm
™ -

STt
¢, 2007 ¥ T 7l ™ arafa

¥ OREd dRdeud oORdd & swlh W
4 den % M s s -G 1
dow | @ AR AFE FH H
T w1 o . fafa
1. 7268582 VT 3w S FET  17-05-2007
e W, s
213, Semddndt, @T0w €
w91, 14105 : 1994
TEEFI-384 002
2 7687900 W e,  YdeEw daee  01-05-2007
166 ¥ 169, 14543 : 2004
Fum TRT,
o g & Wt
F TR, T,
TSR
[d. gt 13 : 13]

T, %, 99R, SY TBIRE (YE0)
New Delhi, the 5th July, 2007

8.0. 1975.— In pursuance of sub-regulation (6) of
the regulation 5 of the Bureau of Indian Standards
(Certification) Regulations 1988, of the Bureau of Indian

* Standards, hereby notifies that the licences particulars of

which are given below have been cancelled with effect
from the date indicated against each.

SCHEDULE
Cancelled licence for the month of May 2007

SL Licence Name and Article/process Date of

No. No. address of with relevant  cancelled
the licensee Indian Standard
covered by the
licensee
1 726858 Road Tech. Deepwell Hand- 1705-2007
Equipments pumps Com-
P.1td., ponents Stainless
213,GIDC, Steel
Phase-1 1S14105:1994
Mehsana-384 002

2. 7687909 Manav Bever- Packaged Drink- 01-05-2007
ages, 166 to 169, ing Water
Krishna Estate, 1S14543:2004
Opp. BIDG,
Gorwa,
Vadodara.

[No.CMD/13:13)
A. K. TALWAR, Dy. Director General (Marks)
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W3, 1976, - YRAE 7R

5 feeett, 5 e, 2007

=t (wmmr) fafrm, 1988 % fafmm 4 & safafrm (5) $ siIga | SR a0

TR stfkgfam s # 7 fes feo 9 ot ® fag e ¥, 9 emede e fRg T -

gt
FUAEEE duafafy e AW T T IR e
€ Hwn (FRE) H./9m/Ene
EL]
(1) (2) _ (3) (4) (5) (6)
I 7744083  22-05-2008 AW ¥rese fyed W, fa., et i ame wa e 13779 : 1999
-6 fireren g, i1 3R 2
T o 3 3fgEe ui, :
™ ané g1 4, WA,
ferF-422 007
2 7746794  30-05-2008 UH IR TRUIEHN, faset % el @ s 4250 : 1980
St SR-1, © o, He T, - (e @i TRE)
TEEr 11 TS,
wFHifegett (afr=m),
Hag-400 067
3 7738694 10-05-2008 fomer sremgew, Toordt & wie] ag faRs, 4250 : 1980
3-46, W7 yefigae sweEy, (zeftaes @ik mesv)
(59 =9 €9),
FEq IR A TEel
4. 7141380 - 16-05-2008 3TYY B TARIEH, fastst = e @ T 4250 : 1980
: 1, afeq g0, fafe 5-16 (w3 méeT)
P YA, 39 F@R, IO F/A,
Ha€-400 070
5. 743990 22-05-2008 Toedta wemsh U ., 1100 =), 7 T Aieem 1554 + (WAT1):
Wiz |, 2271212, % forg el Ofew (Refregdt) 1988
Trael - 7= T, T =9 (WP 1)
3W-421 312

in the following schedule :—

[FEm w3 weoE faamy 13 ;1]
T, . AR, 39 TETRE (E)

New Delhi, the Sth July, 2007

S.0. 1976.— In pursuance of sub-regulation (5) of regulation 4 of the Bureau of Indian Standards (Centification)
Regulations, 1988, the Bureau of Indian Standards, hereby notifies the grant of licences particulars of which are given below

SCHEDULE _
Sl Licence  Validity Name and Address {factory) Product IS
No. No, Date of the Party No./Part/Sec.
‘ i Year
»  Q 3) @) 6) ©
1 T/4083 2252008  Rishab Applied Meters Pvt, Lid., ac Static Watthour Meters, 13779:1999

C-6 Trishala Unit, Nice Indl. Area,

M.I.D.C., Nashik,
Satpur-422007

Class 1 and 2—Specification .
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1 2 3 4 5 6
2 T46794 30052008  S.R. Enterprises, Specification for Domestic Electric 4250:1980
GR-1, A-Wing, Sambhav Darshan, Food-Mixers

Hemukalani Main Rd., {Liquidizes and Grinders)
Kandivli (W),
Mumbai-400067
L 7738694  10-05-2008 Vimal Appliances, Specification for Domestic Electric 42501980
: E-46, Span Industrial Complex, Food-Mixers
. Dadra, Silvassa Road, {Liquidizes and Grinders)
Dadra and Nagar Haveli
Dadra (UT)
4. 741380 16052008 M/s. Ayush Home Appliances, Specification for Domestic Electric  4250:1980
1, Wadia Estate, Food-Mixers
Opp. Building No. 16 Bail Bazar, {Liquidizes and Grinders)
Old Kurla,
Mumbai-400070
S 713990 22052008 Tirupati Balaji & Co. PVCinsulated . 1554 :Part1:
PlotNo. 2277212, (heavy duty) 1988
Bhiwandiwada Rd., electric cables: Part 1
Village Khupari, For working voltages upto and
Wada, Thane-421312 including 1100V.
[No.CMD/13:11]
A. K. TALWAR, DDGM.
Tt afre i Harem (Friveor s Tt Frisron), frafa Frdtaro viieg
(anforeq fverr) B wE-g9a R fafen o fg g fre @ smg e
¢ e, 2 Yo, 2007 (W=t G, 5/5/2007-%n€ Uz €]

T/LIM, 1977, %30 WaER, Frafa (Ffed frsm

AR Fréreror) fram, 1964 2 Pram 12 & 3ufrm (2) Bam

ufsq, firafa (Fnfat friaor oiR friteor) arfafirem, 1963

(1963 H1 22 ) I 911 7 HT ITUW (1) g0 W nfwm

W FW g, o T we i wde fafs, |

46, 3w T VT, TH0 99, JAgRE, F=E-600013 H

R ¥ W afugem # yenn 7 wha @ o o #

ety = Torg affoRa waera 1 siftge T ®Aw: G, e,

3975 3R ®am. 3978, I W@ 20 R, 1965 @

woEg srqgfedl # fafie afe o sme sy A

T AR HTiS oraen WE-1 T INESH BeeeR ok

TS WHE-11 % frafa @ gf =il i sraent @t fritemor

%0 % fa Frafafan wl @ ads 4= ¥ uw sfeo

# v e &t 8, svfq:-

(i) ot wetw Fe <o we fofne, 3= wfe ik

¥gen wE-1 @1 Frafa (Frieon) fam, 1965 e

Gt 3R s 911 %1 Prafa (Friteon) fram,

1965 # fram 4 & o7 Frltemr w1 ywOL-T 37 B

fog 57 gra e i vEfe &1 W w0 fe,

w Fifm fafa fieor oy oo amffm
sty = yaie e 40 |

(i) A" sew e sfem wmae fofrs, 4= ™=

sfyge & oy 5 el & wew A FRww

=, &, TmEn, Ivafae
MINISTRY OF COMMERCE AND INDUSTRY

(Department of Commerce)
New Delhi, the 2nd July, 2007

8.0. 1977.— In exercise of the powers conferred by
the sub-section (1) of Section 7 of the Export (Quality
Control and Inspection) Act, 1963 (22 of 1963), and in
pursuance of sub-rule (2) of rule 12 of the Export (Quality
Control and Inspection) Rules, 1964, the Central
Government hereby recognises, M/s Caleb Brett India
Private Limited, No. 46 West Madha Church Road, 2nd
Floor, Royapuram, Chennai-600013 for a period of three
years fromthe date of publication of this notification as an
agency for inspection of Minerals and Ores, namely, Iron
Ore and Manganese Ore, Group-I and Barytes, Feldspar
and Quartz, Group-I1 as specified in the Schedule annexed
to the Notification in the Ministry of Commerce number
5.0. 3975 and 8.0. 3978 respectively both dated the 20th
December, 1965, prior to export at Chennai, subject to the
following conditions, namely:—

(i) that M/s Caleb Brett India Private Limted, Chennai
shall give adequate facilities to the officers nominated by
the Export Inspection Council in this behalf to examine the
method of inspection followed by them in granting the

- certificate of inspection under rule 4 of the Export of

Minerals and Ores, Group I (Inspection) Rules, 1965 and
the export of Minerals and Qres, Group II (Inspection) Rules,
1965;
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(i) that M/s Caleb Brett India Private Limited, Chennai
in the performance of their function under this notification
shall -be bound by such directives as the Director
(Inspection and Quality Control), Export Inspection Council
may give in writing from time to time.

[File No.5/5/2007-E1 & EF]
V. K. GAUBA, Dy. Secy.
74 faeett, 2 Y, 2007

WAL, 1978.-F=14 WK, Fraf (Fafad fremo
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YA F R § 9 9 w1 wafy # e qowwia
AR weEm w1 AfugE €@ wLem 3975 @
20 Feara, 1965 ® SR s H fafifie @t e
sFawF qE-] AUt e e ek e e (Hre
TRSHaET W Sg) IHa @l o o @ Pl g
1A Prfafen w&l % andw e #, frdem w0 & fag
T T B wY F AR WER S 8, -

(%) T i iud rgfera S fred i, e
@ iR s age-1 (Frdwon) frem, 1965 @
fram 4 & i Py =1 v % 3 & faw
I gR e 7 Tl W™ w0 @ fae, ™
fafra frafs frdem ofteg gro T FRfm
el +) i gl 20,

(@) Tz i o degfeam Sfirma fos Heim, e
T fET B o e Fel B e §
e (e sthcwfad fron) g wa-wag
R faflaa & fu 7o e § smag et |

[wTea H. 5/6/2007-%31 Tz $Wft]
=, . mar, IRifae
New Dethi, the 2nd July, 2007

8.0. 1978.— In exercise of the powers conferred by
the sub-section (1) of Section 7 of the Export (Quality
Control and Inspection) Act, 1963 (22 of 1963), and in
pursuance of sub-rule (2) of rule 12 of the Export (Quality
Control and Inspection) Rules, 1964, the Central
Government hereby recognises, for a period of three years
from the date of publication of this notification, M/s.
Therapeutics Chemical Research Corporation, No. 02-03,
Hirst Flpor, Classic Building Opp. Ricone Hotel, Vasco-Da-
Gama, Goa-403 802. as an agency for inspection of Minerals
and Or¢s, Group-1, namely, Iron Ore and Manganese Ore
(excluding Manganese Dioxide), specified in the Schedule
annexed to the Notification in the Ministry of Commerce

" number S.0. 3975 dated 20th December, 1965, prior to export

at Goa, subject to the following conditions, namely:—
(a) that M/s. Therapeutics Chemical Research
Corporation, Goa shall give adequate facilities to the
officers nominated by the Export: Inspection Council in
this behalf to examine the methad.of inspection followed
by them in granting the certificate ¢f inspection under rule
4 of the Export of Minerals and Ores, Group I (Inspection)
Rules, 1965 .
(b) that M/s. Therapeutics Chemical Research
Corporation, Goa in the performance of their function under
this notification shall be bound by such directives as the
Director (Inspection and Quality Control), Export Inspection
Council may give in writing from time to time.
[File No. 5/6/2007-E1 & EP)

V. K. GAUBA, Dy. Secy.

Yeiferan aft wplre e e
¢ fweht, 12 o, 2007

T WM, 1979, —B=07 TR, Wifeam sk @t
wrrvensd (qfa F SuEn & sifuew = onl) sifufam,
1962 (1962 1 50) F ¥ 2 % &S (&) & @O A
qE TER @ Wfem ok ekt AEew #
sferg=e |, L3N 3026 Fiw 26 3, 2005 g1 wivga
ft B T AN B WA W R woE gEniem, wWes
(TR, WP o T = Forftrds = v otfrfram @ ard,
ofaeg & Twaes & W Tghe @ W@ @ fafies, @
Hifer-FHEATI-FEL BT # WyH WFE & $f
o1 Frea w3 & fore wits wdt 1 5t areive gamftrm,
W WEH & Fl %1 FEE F0 S s mmuer

nfafafial § deifim gl 1 e o=@ @
[WTee G, R-31015/12/2003 -3 3R-11]
| T, s wf
MINISTRY OF PETROLEUM AND NATURAL GAS
New Delhi, the 12th Ji,lly, 2007

8.0. 1979.— In pursuance of Clause (a) of Section
2 of the Petroleum and Minerals Pipelines (Acquisition of
right of user in Land) Act,1962 (50 of 1952), the Central
Government hereby authotizes Shri Asok Subrahmanyam,
Terminal Manager (Irugur), Petronet CCK Limited to perform
the functions of Competent Authority, Cochin-Coimbatore-
Karur Pipeline of Petronet CCK Limited, under the said
Act,within the territory of the State of Tamil Nadu, in place
of Shri K.S. Gopi, authorized vide notification of the
Government of India in the Ministry of Petroleum and
Natural Gas , Number S.0. 3026 dated 26-8-2005. Shri Asok
Subrahmanyam will be performing the functions of
Competent Authority in addition to his other main duties
of operation of the pipeline.
[File No. R-31015/12/2003-OR-11]
A. GOSWAMI, Under Secy.
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MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 14th June, 2007

S.0.  1980.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 61/
2006 ) of the Central Government Industrial Tribunal-cum-
Labour Court, Erngkulam as shown in the Annexure in the
Indusirial Dispute between the management of South
Malabar Gramin Bank and their workman which was
received by the Central Government on 14-06-2007.

[Ne. L-12011/06/2004-1R (B-1)]
AIAY KUMAR, Desk Officer
ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
ERNAKULAM

PRESENT

Shri P.L. Norbert, BA, LLB,,
Presiding Officer

{(Wednesday the 30th day of May, 2007/9th Jyaistha,
1929)
1. D. 612006
{(1.D. 29/2004 of Industrial Tribunal, Kozhikede)
Union The General Secretary
South Malabar Gramin Bank
Staff Union
Central Office, Bank Empioyees
Bhavan Y.M.C.A. Road
Kozhikode-673 001

Adyv. ShriP. V. Lohithakshan

The Chairman

South Malabar Grarnin Bank,
Head Office, P.B. No. 10
Malappuram-676 505.

Adv. Smt, . Sheela Devi

Management

2959 G1/07-2

AWARD

This is a reference made by Central Government under
Section 10 (1)(d) of Industria! Disputes Act, 1947 for
adjudication. The reference is :—

“Whether the action of the South Malabar Gramin
Bank in providing pension in accordance with
Employees’s Provident Fund, since 1995 is correct
or not & whether the employees of South Malabar
Gramin Bank arc eligible to draw pension in
accordance with Bank Employees’ Pension
Regulation, 1995 in the backdrop of National Tribunal
Award upheld by the Hon’ble Supreme Court of India
and accepted by the Government of India 7 7

2. The facts of the case in brief are as follows:

The union, South Malabar Gramin Bank Staff Union,
has raised the dispute. The South Malabar Gramin Bank is
a Regional Rural bank. It has 203 branches all over Kerala.
It is under the supervision and control of a sponsor bank,
Canara Bank, which is under the control of Reserve Bank
of India. The service conditions of South Malabar Gramin
Bank are decided by the sponsor bank. The union and the
employees were demanding parity in pay and pension with
those of the employees of sponsor bank. The union raised
an industrial dispute and the matter was adjudicated by
the Naticnal Industrial Tribunal and an award was passed.
As per the award the employees of South Malabar Gramin
Bank are entitled to parity in pay and allowances and other
benefits with the employees of sponsor bank. The award
was confirmed by the Hon’ble Supreme Court and
accepted by Government of India as per notification dated
22.2.1991. Thereafter the Bank Employees (Pension)
Regulations, 1993 came into force which was subsequently
modified in 1995. The Bank Employees’ Pension Scheme
came into force in 1995 and it was implemented in all
nationalised commercial and scheduled banks except
Regional Rural Banks. The union contends that the non-
implementation of the Bank Employees’ Pension Scheme,
1995 is unjustified and illegal. As per Employees’ Provident
Fund and Miscellancous Provisions Act, 1952 which is in
force in Regional Rural Banks a meager sum is paid as
pension.

3. According 1o the management the union which
has raised the industrial dispnte is an unrecognized union.
The management is paying pensicn under EPF Act. The
Act and Pension Scheme made thereunder are statutory.
The management is bound to comply with the statutory
provisions of the Act and Scheme and there is no escape
fromit. It is the EPF Organization which is granting
pension o employees of the bank. 1tis for the Government
to excmpt the management from the operation of pension
scheme under EPF Act (Para 39 of Employees’ Pension
Scheme, 1995). The Rural Regional Bank is governed by
provisions of Regional Rural Banks Act, 1976. The
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Government had constituted an Equation Committee to
make recommendations regarding pay, allowances and other
benefits in the light of the award of National Industrial
Tribunal. The commitice was of the opinion regarding
contributions under provident fund that sponsor bank and
sponsored bank are not governed by the same Act. Hence
the pension scheme which is governing the sponsor bank
cannotbe made applicable to the sponsored bank. Unless
the Government exempt Regional Rural Banks from the
application of the provisions of EPF and Miscellaneous
Provisions Act, 1952, the Employees’ Pension Regulations,
1995 and the Scheme thereunder cannot be implemented
in Regional Rural Banks. The management also contends
that the award of National Industrial Tribunal is not
applicable in respect of pension regulations which came
into force after the award and after judgement of Hon’ble
Supreme Court.

4. Evidence was adduced by both sides, which
consists of oral testimony of WWTI and documentary
evidence of Exts. WI to W7 on the side of union and MW1
and Exts. Ml to M3 on the side of management.

5. When the matter came up for hearing both sides
admitted that adjudication of the dispute at this stage is
not possible as the decision with regard to the Employees
Pension Regulations, 1995 and the Scheme has to be taken
by the Government. If the Government decides to implement
the Pension Scheme of 1995 in Regional Rural Banks then
exemption from the provisions of Employees Provident
Fund and Miscellaneous Provisions Act, 1952 has to be
given by the Government to Regional Rural Banks.
Otherwise the management bank will have to pay double
benefits under both pension schemes to the employees, It
is also brought to the notice of this Court that there was a
Writ Petition before Hon’ble High Court of Kerala as
0O.P.27811/99. The decision in that case was challenged
before the Division Bench in Writ Appeal No.2149/2006. It
was observed in the writ appeal that there was a
representation before Government of India with regard to
the implementation of Pension Scheme, 1995 and the
eligibility of the Appellant in the appeal for pension under
that scheme. The Hon’ble High Court therefore directed
the Government to take a decision on the representation
within a period of six months from the date of receipt of the
judgement. Therefore both sides admit that the adjudication
of the present reference is premature and the issue has to
be decided by Government whether to implement the
Employees Pension Regulation, 1995 and the Pension
Scheme thereunder in Regional Rural Banks and whether it
should be exempted from the operation of EPF and
Miscellaneous Provisions Act, 1952.

6. In the light of the above submissions the reference
is disposed off by passing an award finding that the dispute
is premature for adjudication and parties will await the
decision of the Government in the representation pending
betore the Government, however, without prejudice to the

right of the unjon to raise dispute, if any, after the decision
of the Government. No Cost. The award will take effect one
month after its publication in the Official Gazette.

Dictated to the Personal Adsistant, transcribed and
typed by her, corrected and passed by me on this the 30th
day of May, 2007. :

P.L. NORBERT, Presiding Officer
APPENDIX
Witness for the Union:
WW}  —=Shri Unniknishnan—1-9-2005.
Witness for the Management:
MWI  —-Shri AP, Narayanankutty—5-10-2005.
Exhibits for the Union ;

WI - Hand Book on Bank (Employees’) Pension
Regulations, 1995.

W2 - 6th Bipartite Settlement dated 14-2-1995.
W3 - 7thBipartite Settlement dated 27-3-2000,
W4 - 8th Bipartite Settlement dated 2-6-2005.

WS - National Industrial Tribunal’s Award dated
30-4-1990.

W6 - Judgement of Hon’ble Supreme Court teported in
2001 SOL Case No. 067.

W7 - Judgement of Hon’ble Supreme Court reparted in
2002 LABIC1435.

Exhibits for the Management:
Ml - Copy of Equation Committee Report on RRBs
dated 8-1-1991.

M2 - Copyof Working Group Report on RRBs.

M3 - CopyofOrder F.No. 7(5)/95-RRB dated 11-4-2001
of M/o Finance to the Chairman of RRBs.

% fewel, 15 7, 2007

FLA, 1981, — i T afufem, 1947 (1947
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(€ TA-12012/134/2005-3T% 3R (At-1)]
oY FAR, TE AFH

New Delhi, the 15th June, 2007

$.0. 1981.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 30/2006)
of the Central Government Industrial-Tribunal-cum-Labour
Court-11, New Delhi as shown in the Annexure in the
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Industrial Dispute between the management of State
Bank of India and their workmen, received by the Central
Government on 15-06-2007.

[No. L-12012/134/2005-1R (B-I))
AJAY KUMAR, Desk Officer
ANNEXURE
BEFORE THE PRESIDING OFFICER : CENTRAL

GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT -Ii, NEW DELHI

1.D. No. 30/2006
Presiding Officer : R. N. Rai
PRESENT
Sh, I.N. Kapoor
Sh. Praveen Sharma

—- ist Paity
-—2!1{1 P.,af'LY
In the matter of :

Smt. Sudha Kapila, St. Staff Nurse,

Cfo. Sh.]. N. Kapur, 33-34, Bank Enclave,
Ring Road, Rajouri Garden,

New Delhi- 110027,

Versus

The Asstt. General Manager,
Office Admn. & Liaison Deptt,,
Depti, State Bank of India,
Local Head Office, t1,
Parliarnent Street,

New Deihi,

AWARD

The Ministry of Labour by its letter No. L.-12012/134/
2005-IR (B-1) Central Government Dt. 08-06-2006 has
referred the following point for adjudication,

The point runs as hereunder :—

“Is the termination of services of Ms. Sudha Kapila
from the management of State Bank of India w.e.f.
7-5-04 on the ground of unauthorized absence is just,
fair and legal ? If not, then to what relief the workman
is entitled to and from which date ?”

‘The workman applicant has filed claim statement. In
the claim statement it has been stated that the workman is
qualified Nurse. She was appointed by the State Bank of
India as Staff Nurse for their staff Dispensary at New Delhi
Local Heacl Office. That she was promoted as Senior Staff
Nurse in the Bank.

That the work and conduct of the workman was
good.She was, therefore, promoted as Senjor Staff Nurse.

That for the last few years she was harassed by the
management and forced to work as Clerk in other
Department, which was neither her designation nor she
was acquainted/experienced with clerical job of the Bank.
This ail was done to harass and victimize her.

That she had proceeded on leave for the reason
beyond her control. She had been submitting applications
in this regard to the management.

That the management had been discriminating her
being a workman and harshly treating her. They did not
consider her genuine requests whereas in similar
circumstances of male staff, unauthorized absence was
condoned.

That she had come ali the way from abroad several
times to join duty but she was not allowed to join the duty.
That the workman was not even paid the wages for the
period she attended duties despite repeated requests and
representations,

That her increments were also not released, for
malafide reasons and to harass and victimize here. That
she was harassed, tortured & victimized. She submitted
her resignation which was also not accepted for malafide
reasons to punish her and cause stigma on her.

That to support her contentions referred to above
the workman submits the copies of the following letters:

Letfer dated 26-2-2004,—Marked Annex. ‘A’
Addressed to Shri Q.P, Yadav, Enquiry Officer.

(i) Letier dated 28-2-2004 addressed to the Asstt.
General Manager - Marked Annex ‘B,

(i) Letter dated 25-8-2004 addressed to the Asstt.
General Manager—Marked Annex.. ‘C’.

That the workman was issued a charge sheet for
unauthorized absence and the Management with
preconceived mind directed to hold the enquiry through
Shri O.P. Yadav, Enquiry Officer.

‘That the workman was setious to continue in her job
therefore, she came all the way from abroad after spending
huge amount and attended all the dates and co-operated
the management in holding the enquiry quickly. She had
not attended the enquiry to get her terminated. If she had
not attended the enquiry the result would have been the
same but at least she would have saved huge amount,
which she had incurred for attending the enquiry. On the
specific assurance of the management that linient action
will be taken and she will not lose the job, she co-operated
and spent huge funds.

That the enquiry was a sham show. Neither original
documents were provided nor proved through an oral
witness. No oral evidence was produced by the
Management to prove their case. The findings of the
Enquiry Officer were perverse,

‘That on the basis of sham show enquiry and perverse
findings, the Disciplinary Authority removed the workman
from the Bank’s service without giving any consideration
of her long service.

That the workman submitted her appeal to the
Appellate Authority against the decision of removal from
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service by the Disciplinary Authority vide his letter dated
10-8-2004; the copv of which is enclosed Marked Annexure

ey
o

That the Appellate Authority vide its order dated
13-10-2004 i.¢. after 63 days rejected the appeal without
granting any personal hearing and without any judicious,
cogert and valid reasons,

That as the action of the Management was illegal,
riaiatide & amounted to unfair labour practice and
victimitzation, therefore, the workman raised an industrial
ciispre e with the Asstt. Labour Commissioner (Central) vide
berletter duted 4-1-2005,

That the management tock a rigid stand and did not
cgree to amicably settle the dispute, therefore, the
woucihation proceedings ended into failure.

Thas the Govt. of India vide its Notification No. 1-
12035/ 134/2005-IR (B-1) dated 8-6-2006, referred ihe said
Cispute te your honour for adjudication with the following
schedule (Reference).

“Is the termination of services of Ms. Sudha Kapila
fromi the management of State Bank of India w.e.f. 7-5-2004,
or: the grounds of unauthorized absence is just, fair and
l2gal ? If not, then 10 whal relief the workman is entitled to
. and from which date 77

- Tnst in the circumstances stated above the action of

the munagement {s unfair, unjustified, illegal, discriminatory
angd malafide and anmounts to victimization of a lady
empicyee. The purnishment of termination is very very
barsk, disproportionate, discriminatory and shocking,.
Therefore it should be set aside.

The Maragement has filed written statement. In the
wrilten stalement it has been stated that there exists to
Jispuie betwzen the workman and the Management
faasmuch 2w che workman has aceepted her terminal dues
from the Maragement by withdrawing her Provident Fund
az weil 2s Gratuity. This fact goes to show that the workman

bas accepied and admitted as correct the factum of
terrminaiion of her services and therefore at this stzge she
cannot take ¢ U-turn raise a dispute in respect of
vareination of ker services by the Management,
Therefore the claim of the workman deserves to be
dizmissed on this ground itself. '

That withou! prejudice to the ahove it is submitted
rtha! the dispure raised by the workman herein is totally
baseless, based vpon misrepresentation of facts with a
view to mistead this Hon’ble Court and it amounts to abuse
and misuse of the process of law. The workman who wasa
habitual absentee and had been issued various memos in
the past in connection with her unauthorized absence from
dwy., The workman was charge shecied by the
vianagement as wee.f 1-2-2001, not only she absented
hevself from duty without prior permission/sanction of
leave, she even left the country and went to UK. and then
from there i USA. The workman failed to join her duty
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despite being called upon to do so by the Management by
writing her letters addressed to her UK, USA as weil as
iocal addresses. The workman commitied a grave
misconduct and now by raising the present dispute the
workman is trying to take advantage of her own wrong and
the dispute raised deserves to be dismissed without giving
her any relief whatsoever. It is submitted that while
remaining away from her duties in an unauthorized manner,
the workman had enough time/resources to settle in UK~
and USA but no time to come back to India and join her
duiies. She made a mockery of her employment by remaining
absent for years together. As she failed to join duty despile
repeated letters sent to her by the Management, she was
charge sheeted vide letter dated 11-3-2003 and a Domestic
Inquiry was conducted by the Management in the matter
of her vnauthorized absence, The workman participated in
tue Inquiry and she was afforded ful} opportunity to rebut
the charges levelied against her. On the basis of material
produced before him, the Inquiry Officer submitted his
report in the matter to the management and a Show-Cause
notice dated 23-3-04 was issued to the workman. As she
could furnish no satisfactory reply to the Management,
vide letter dated 7-5-04 she was removed from service. The
workman preferred an Appeal as well and a personal hearing
was also granted to het. However she failed to furnish any
valid grounds justifying withdrawal of the punishment
imposed upon her and thereforc the Appellate Authority
did not accept her appeal.

The removal of the workman was legal and justified;
proceeded by a fair and proper inquiry conducted in
accordance with the principies of Natural Justice and the
management relies upon the same. Howeverif due to any
reason the inquiry conducted by the managenent siands
vitiated, the management relies upon the same. However if
due to any reason the inquiry conducted by the
management stands vitiated, the management seeks
opportunity to prove the misconduct of the workman before
this court.

The fact is that she was a habitual absentee and
therefore her unauthorized absence was a cause of concern
to the management. Between the period 23-7-86 to 23-8-99,
she was unauthorisedly absent for a total of 511 days as
below :

23.7-86 10 31-10-86 90 days
1-11-86 10 25-6-90 270 days
24-,6-90 10 23-8-99 151 days

Due to frequent unauthorized absence of the
workman even the date of her increment of the workman
was extended from 10-1-90to 26-9-90 and as the workman
failed to mend her ways, a memo dated 22-5-2000 was issued
to her calling upon ber to join her duti'fcs immediately.

1t is again denied that the workman was promoted to
the post of Senior Staff Nurse due to her good work and
conduct.
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1t is strongly denied that she was harassed by anyone
in the management or that she was forced to work as a clerk
in other department. The workman be put to strict proof of
the allegations made by her in para under reply. As
submitted in para 2 above, the designation of the workman
was changed to Clerk and therefore she was made to do
the clerical work. The workman was fully aware of this fact
in various letters written by her to the management, she
had been addressing herself as Assistant Clerk. The
allegations of harassment/victimization leveled against the
management have no substance and hence strongly denied.

Ii is denied that the workman proceeded on leave as
stated in para under reply. The facts as already submitted
in foregoing paras is that she simply left her office on
31-1-2001 without seeking any permission to leave the
country or seeking leave from the management and did not
gven care to make an application for leave. Such a casual
approach towards her work and duty speaks volumes
about the seriousness of the workman towards her work as
hisavas not the first time the workman has acted in such a
manney. She was in the habit of simply absenting from her
duty and sending applications as per her pleasure
expeeting the management 1o forget all rules of discipline
and grant leave to her. It is denied that the workman
pro.zeded on leave as alleged in para under reply.

It is denied that the management ever discriminated
against the s:aff as alleged. It is denied that the management
did noi consider the genuine problems of any staff including
the workman in this case. It is further submiitied that even
the unauthorized absence of the workman was condoned
hy the management but it appears that the workman did
not take the gesture of the management in the right spirit
and presumed that she had a legal right to absent again &
again in an illegal manner and get it condoned by the
management even at a cost of maintenance of discipline in
the office.

1t is submitted that the workman had gone outside
India due to her personal reasons and if at all she came
back to India she did not commit any favour to the
management. It is denied that the workman was denicd
duty as alleged. It is submitted that vide letter-dated
31-1-04 the workman was allowed to join duty but due to
the reasons best known to her, she failed to join her duties.

1t is submitied that all the dues of the workman after
adjusting the outstanding loans availed by the workman
stand paid by the management against a receipt dated
19721-2-05. At the request of the workman the dues were
credited 10 her saving bank account no, 299152 maintained
in Personal Banking Branch, New Delhi.

The workman herself committed major misconduct
by remaining away from work in an unauthorized and illegal
manner throwing all disciplinary norms 1o winds thereby
causing disruption of work with the management and
instead of realizing her mistakes; she is lzveling baseless

and unfounded allegationsagainst the management. The
resignation of the workman was not accepted as disciplinary
proceedings were pending against her.

The workman desires 1o slate that by participating in
the Inquiry, she did some favour to the management and
further that as she “spent huge amount”, therefore the
management was under an obligation to exonerate the
workman from ali charges and allow her to continue to
commit similar kinds of misconduct. 1t is submitted that
had the workman been serious in continuing her job, she
would have taken her employment more seriously and not
indulged in the acts of remaining absent from duty
unauthorized and that too on many occasions, Rather the
past record of the workman displayed that she was least
interested in her employment with the management and
therefore never cared to do her duties faithfully.

It is submitted that the Management conducted a
free and fair inquiry and the workman was given fuli
opportunity to defend herself. The findings of the Inquiry
Officer were based upon records and not perverse as
alleged in para under reply. The management relies upon
the record of the proceedings in support.

The workman was given opportunity to furnish a
reply to show cause notice, file an appeal against the order
of removal and a personal hearing was also granted to her,
However as she could not produce any material in her
defence, the decision to remove her from service was
maintained by the management. It is denied that the
Appellate Authority failed to apply his mind to the facts of
the case of the workman or that no valid reasons were
furnished for dismissal of the Appeal. The management
relies upon the relevant documentary evidence in this
regard.

The workman applicant has filed rejoinder. In her
rejoinder she has reiterated the averments of her claim

~ statement and has denied most of the paras of the written

statement. The management has also denied most of the
paras of the claim statement,

Evidence of both the parties has been taken.

Heard arguments from both the sides and perused
the papers on the record.

1t was submitted from the side of the workman that
the workman received telephonic call from her husband
from U.K. There was none to lookafter himso she proceeded
for U. K.on 31-01-2001 seeking leave w.e.f. 01-02-2001.

The management issued letter dated 14-02-2001

- rejecting the application of the workman dated 31-01-2001

as no leave of workman was due and her absence was
treated unauthorized. She was instructed to join duties
iminediately and submit her explanation for her unauthorized
absence. The workman again wrote letter dated 24-05-2001
requesting leave up to 30-11-2001. She has annexed the
letter of her Physician.
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) The ‘management on 07-09-2001 intimated the
workman that her absence has been treated as unauthorized
so there is no question of extension of leave. She was
again instructed to report immediately.

The management sent memorandum dated 11-03-2003
and: instrugted the workman to give reply within 7 days.
The workman approached the management on 10-03-2003
for resuming her duty. In the letter dated 10-03-2003 it has
been mentioned that the workman went to join duty on
25-11-2002 but she was refused duty. There is no application
of 25-11-2002 on the record filed by the workman. Thereafter
the manag¢ment initiated disciplinary proceedings against
the kvorkm@n.

* It was further submitted that the inquiry was not
fairly conducted. The workman was not given opportunity
to engage an Advocate to defend herself. Her designation
wasg changed from Nurse to Clerk. The management wanted
to harass her.

It was further submitted that Shri V.K. Chopra, Shri
Piyush Soren, Smt. Kalpna & Shri V.K. Jain etc. were also

absent but they were given minor punishment. Their .

increment was withheld whereas the management has
inflicted the punishment of removal from service. The
punishment is discriminatory, harsh and vindictive.

It was submitted from the side of the management
that the workman was in the habit of remaining absent. She
was absent for 511 days between the peried 23-07-1986 to
23-08-1999 as under :

1. 23-07-861031-10-86 —90 Days
2. 01-11-86 to 25-06-90 —270 Days
3. 24-06-9010 23-08-99 —151 Days

Total  —511 Days

It was further submitted that the workman again
absented unauthorisedly from 01-02-2001 and she reported
on 10-03-3003. She remained for the entire period in U. K &
US.A

It was further submitted that the workman has taken
the.case that her husband was in U.K. and he was seriously
ill so she proceeded for U.K onreceiving information. No
certificate regarding the illness of the husband of the
workman pas been filed on the record. An employee can
proceed in case of emergency but there should be definite
proof of that. The workman has not filed any certificate
regarding serious illness of her husband and even sprain
of her daughter.

~ The workman has submitted certificate regarding her
own illness. The date of the certificate is (07-18-2001 of
SCOTT & WHITE. It has been mentioned in the certificate
as fmder: '

“Patient is under medical treatment for the unknown
time period. She will be seeing the specialist in October.”

This certificate is forged and concocted. In medical
certificate the period of illness is mentioned whereas it has
been mentioned that she has been under treaiment of the
Dr. for unknown period. The certificate is dated 07-18-2001
which is itself a forged date. There is even no signature of
the attending Doclor. It appears that the workman has
prepared this certificate to show that she was ill for unknown
period. This certificate is not reliable.

The workman has admitted in her cross-examination
that she participated in the inquiry proceedings. She has
engaged Shri P.K. Sharma as her Dr. She has not written
any letter that she was willing to engage Mr. J.N. Kapoor
as her Dr. She informed the Inquiry Officer that she insisted
to engage P.K. Sharma as her Dr and Shri P.K. Sharma
defended her. She was given time to produce her own
evidence in defence. She has admitted in her cross-
examination that she went to UK. w.e.f. 01-02-2001 and
from there she proceeded to USA as right leg of her daughter
was sprained.

The management asked her to join duty provided
she gives her undertaking WW/M?2 that she would work
reguiarly. She did not furnish undertaking so she was not
permitted to join. The workman has remaincd absent for
almost 2V years and she remained all aleng in U. K. and
USA. She has been previously absent for 511 days as
mentioned above.

The workman proceeded to U. K. and USA without
prior information and she remained absent up to
(3-10-2003. She was absent from 01-02-2001 to 10-02-2003.
Her case is different from the case cited by the workman in
which minor punishment has been awarded by the bank.

Punishment awarded is appropriate in view of her previous

absence of 511 days. The inquiry is quite fair. Principles of
natural justice have been followed. This Tribunal cannot
hold different view as the findings of the Inquiry Officer is
not perverse. :

The post Staff Nurse was abolished. The manage-
ment did not retrench her. She was given Class- III cadre
and all her emoluments was protected so no prejudice to
her was caused by change of her designation.

The workman has not submitted any medical certifi-
cate either regarding her illness or the illness of her
husband. So the story setforth by the workman does not
inspire any confidence. She remained absent for almost
511 days in between 1986 to 1999 and she again absented
in 2001 and remained unauthorisedly absent for over 2V5
years. '

The bank provides customers service. Unauthorised
absence causes hardship to the customers as well as to the
bank. This workman has been in the habit of absenting
unauthorisedly on four occasions. Such workmarn cannot
be retained in service in view of the duties performed by
the management.

The law regarding evidence in inquiry has been
summarized by the Bench of 3 Judges in 1997 Lab IC 845. It
has been held as under:
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“In a domestic inquiry the strict and sophisticated
rules of evidence under the Evidence Act may nat apply.
All materials which are logically probative for a prudent
mind are permissible. There is no allergy to hearsay evi-
dence provided it has reasonable nexus and credibility.
The departmental authorities and administrative tribunals
must be careful in evaluating such material and should not
glibly swallow what is strictly speaking not relevant under
the Evidence Act.”

“The sufficiency of evidence in proof of the finding
by a domestic tribunal is beyond scrutiny. Absence of any
evidence in support of a finding is certainly available for
the court to ook into because it amounts to an error of law
apparent on the record. ”

*“An Industrial Tribunal would not be justified in char-
actlerizing the finding recorded in the domestic inquiry as
perverse unless it can be shown that such a finding is not
supporled by any evidence, or is entirely opposed to the
whole body of the evidence adduced before it. In a domes-
tic inquiry once a conclusion is deduced from the evidence,
it is not permissible to assail that conclusion even though
it is possible for some other aulhority to
arrive at a different conclusion on the same evidence. There
is also no rule of evidence which lays down that the evi-
dence of a solitary witness cannot be relied upon or merely
because there is only a solilary wilness in support of the
charge, no conclusion can be based upon it even though
the evidence of that witness is acceptable as true.”

It has been held in this case that in domestic inquiry
evidence of a solitary witness is sufficient to hold the
charges proved.

It has been held in 2001 (89) FLR 427 as under:

“It is well settled that a conclusion or a finding of
fact arrived at in a disciplinary inquiry can be interfered
with by the court only when there is no material for the said
cornclusion; or that on the materials, the conclusion can
not be that of a reasonable man,”

1 have perused the entire inquiry proceedings. It can
not be said that the Inquiry Officer has based his findings

on surmises. He has discussed the entire evidence -

adduced in the inquiry and has given his findings. The
findings cf the Inquiry Officer are not perverse. No inter-
ference is required. The D.A. and A.A. have considered
the points raised by the workman. The inquiry is valid and
orders of the D.A. & A A. are also just and lawful. No
interference is required.

It has been held in 2006 LLR 744 as under:

“Remaining absent for a long time could not be said
to be a minor misconduct and it could not be treated lightly-—
High Court or Tribunal, in exercise of its power of judicial
review, would not normally interfere with quantum of
punishment -—impugned judgment could not be sus-
tained.”

In the facts and circumstances of the case the work-
man is not entitled to get any relief in view of her long
unauthorized absence.

The reference is replied thus:

The termination of services of Ms. Sudha Kapila
from the management of State Bank of India w.e.f. 7+5-04 on
the ground of unauthorized absence is just, fair and legal.
The workman applicant is not entitled to get any relief as
paryed for.

The award is given accordingly.

Date : 11-06-2007
R.N. RAI, Presiding Officer
7§ fewedt, 18 7, 2007

1.3, 1982, - Sivdifirer faam sifufem, 1947 (1947
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[¥. ©a-12012/130/2005-317 3R (<-11)]
e 7R, 2 fusd
New Delhi, the 18th June, 2007

S.0. 1982 .- In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 9/
2006) of the Central Government Industrial Tribunal-cum-
Labour Court, No. 2, New Delhi as shown in the Annexure,
in the Industrial Dispute between the employers in relation
to the management of Punjab National Bank and their
workman, received by the Central Government on
15-6-2007.

{No. L-12012/130/2005-R(B-1I)]
RAJINDER KUMAR, Desk Officer
ANNEXURE

BEFORE THE PRESIDING OFFICER ;
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL CUM-LABOUR-COURT-I],
NEW DELHI

Presiding Officer : R.N. Rai
L.D. No. 92006

PRESENT
SH. PREM SAGAR SHARMA
SMT. SURABHI RANA
IN THE MATTER OF :—

Shri Prem Sagar Sharma,
GH-13/594, Paschim Vihar,
New Delhi.

...1st Party
.1Ind Party

Versus

Tyl et
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The Chief Manager,
Punjab National Bank,
B.0. Shakur Basti,
New Delh,

AWARD

The Ministry of Labour hy fts letter No, L-12012/130/
2005-IR(B-1I) Central Government Dt. 01-02-2006 has
referred the following point for adjudication.

The point runs as hereunder - —

“Whether the action of the Chief Manager, Punjab
National Bank Shakurbasti Branch in awarding
compulsory retirement 1o Shri Prem Sagar Sharma,
Ex-clerk cum-cashier vide order dated 13-09-2003 is
just, fair and legal? If not, to what relicf the workman
is entitled 1077

The workman applicant has filed claim statement. In
the claim statement it has been stated that the ‘Lies’ of the
management along with respeciive/relevant/related page
Nos. of the sa called *Enquiry Report’, establishing rater/
insiead charges on them, reflecting vindictive tendencies/
currents through out, though severally pointed already,
but remained unreplicd/escaped/evaded by the
management, are submitled below, for your worthy sclve’s
highly estcemcd kind “Scrutiny’.

MW2's (Management witness No. 2°s) twin refusal
allegation, MW1 (Management witness No.1} ignorant
(P-52-56, Q41-49), MW3silent (Page 19-20, Q1-2). In the
incident alleged, MW3 asked me the ‘balance position’
but BB's (Balance Books) kept with them, as per MW2
deposed (P-86-88-0Q63-71). Why & How the four varying,
cven conflicting, versions of the same alleged incident,
three differing one hy MW (P-14-Q-9) (P-52-53-Q-41)
without asking, also (P-65-Q-62) at variance with the 4th
one by MW3 (P-19-20-Q-1-2), MW2 is ignorant of the
alleged incident (P-78-81-Q33-4-) (P-88-Q-72). MW1 first
evaded, *why’ than depoesed 1wo differing timing of the
samc alleged incidentic. 2 p.m.- 3 p.m. (P-52-Q-40) (P61-63-
15560 twice), MW 1 deposed pre lunch-post lunch, while
MW2 deposed being half day (P-78-Q34-35) (P-81-Q40-41)
EQ’s (Enquiry Otficer’s) attempt to prevent truth exposure
-Cross termination (P-64-66-Q-63). MW1’s concoction
tendencies/investing; lies’proved, since carlier refused any
other information (P-52-56-Q-41-49). MW3 refused
understanding with Sudha (P-102-103-Q-10-13) but proved,
since BB’s unsigned by MW3 as per MWI]
(P-43-44-Q30) (P48-Q-37). Despite twin—noting claim
(P-38-Q-19-20), though differing, EO ruled same (P-47),
Twin—noting practice cvasion (P-98-1-2-Q-1-6), since ‘lie’,
twin noting absent in the next chargesheet document. Thus
proved, resorting to ‘lies’, whete so ever they could. “Why’
& *How’, checking powers delegated to clerks, ‘when’,
office order violation even, Then MW3 admitted
‘underslanding’ with the CM (Chief Manager) (P-111-1st
Para). MW3 refused recognizing BB's signed by whom
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(P-109), again a ‘lic’ since did the same when caught
(P-110), while earlier deposed MW3 as ‘checked after
resuming duties’ (P-103-Q-15), a ‘lie’, stand changed the
next date, ‘would have signed after photocopies taken’
{P-115-Q-34) again a lie, since why not deposed that way,
the earlier date, did then, when caught, just proved,
‘Restoring to lies where so ever they could” : MW3 refused
recognizing, despite being in the Branch for 5 Y2 years, also
cutting/deletion in ME1 (P-107-108-(3-25-27), where prefix -
Shri is missing with my name only ‘discriminately’ proved
charge rather on them again. While MW1 claimed expertise
to recognize the ‘vague differing’ ticking of MW3 (P-44-
45-Q-30-31), though with less than a year in the Branch.
MW1 changed stand from ‘initials’ to ‘tickings’, while
MW3 referred as initials (P-111-1st para) also by EO (P-
109, 1si para). Thus, resort to ‘lies’, where so ever they
could, until and unless caught which may/could not be all
the times, thus proved. Could MW identify similarly, if
shown other BB’s. Though MW 1’s same claimed expertise
was found missing/absent. disappeared repeatedly when
took so many times/chances, to recognize even inijtials,
leave aside tickings, of those who left ME-1 unnoted, office
order violagion (P-26-28 (-1-6), how lied first/evaded.
Resorting to lies where so ever they could, MW3
tecognized tickings as his ‘initials’ from other photocopies,
but lied since caught-red in case of ME-7 (P-108-Q-28).

. Thus proved, venturing/inventing lies, where so ever they

could. MW2 deposed as per dutysheet, a lie, since changed
stand/withdrew (P-69-71 Q 17}, not opened up/came out
on his own about money related duties (P-71-76-Q-9-24),
evaded money benefits involved. MW2 refused
‘custodian’ name (P-82-83-Q-47 -51), despite tall claims,
stand changed evasion (P-76-78-Q-25-32) Again lied about
blind lady, changed stand (P-89-91-Q-80-91) Thus proved,

resort 1o lies unless/until caught. Since have been trained/

briefed to frame me, but suddenly caugh: unaware. Physical
space referred by MW2, But EO not verified (P-92), Justto
save lies/not dig-up the truth, enforced cross-close. ME-2
(Management Evidence No. 2) brought out on MW3’s
representation as per MW1 (P-43-Q-29), but MW3 refuied/
contradicted (P-103-105 Q-14 ownwards) how evasive/
escaping, even EO unclear, but ordered otherwise, order
already violated (P-105). EO enforced Non-Enquiry refused
to look into/investigate the ‘lies’ underltine/beneath
‘causes’. MW3 deposed as handed over a letter to the
Chief Manager (P-19-20-Q-1-2) but net produced in the
‘Enquiry since fake/a lie, why not issued a letter instantly,
at the very first alleged’ ‘cause of action’, to verity the
truth, Why they let it prevail as alleged, why silence/non-
aclion, what hatched ‘In between’, since sudden Charge-
Sheet was issued on the 3rd day direct, Even the earlier
day of the alleged one, 1 was asked to leave the office,
despite the ‘Governments orders’ for the day, my
attendance was made as ‘struck-off® when the officially
sponsored ‘lunch’ was about to be served. I was ‘denied’
joining on the very 1st day at the ‘Branch’. Similarly, while
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I had submitted a ‘Written Reply’ on the day of ‘Personal
Hearing’ i.e. 26-8-03, the acknowledgement of which was
refused/mot direct, but lied in PNB’s (Punjab National Bank)
Reply on Merits® to the ALC. (Assistant Labour
Cornmissioner) at No. 12, Another proof a letter was refused
on 28-8-2003.

Financial tortures inflicted with what motive, EQ
refuses 1o look into, when MW3 was cross-questioned,
since he himself deposed his understanding with the Chief
Manager (P-111-1st Para), EO preferred corss-closure, just
to evade/prevent the exposure of Vindictive rendencies/
operative thronghout. Salary Feb '02, was withheld
unjustly (with lies) just to harass, just preceding the
alleged incident, PF Non-deduction, lied about Medical
Aid baiance cutstanding figures. Than increments
withheld, relcased around 4 months afier C.R.S.
(Compulsory Betirement Scheme) orders. Medical Aid
withheld since the year 2000, Salary partially with held of
the earlier suspension period -left pending for so long,
never responded, despite so many/ a series of latters to the
effect, referred as ‘incorrect’, ‘malicious’, out of personal
acrimony in page 4, parawise reply no. 3 of PNB’s “Reply
on Merits”— & written statement to the ALC, but then,
was released, rmore than a years after the ‘CRS’ orders.
Sirnilar in the case of conveyance charges ‘withheld’. Even
the charges of 7-3-03 and 24-3.03, paid on 27-11-04, but no
acknowledgement just to hide/remain clean. Financial
tortures inflicted/enforced/imposed for so long, even
refuted/lied/never reopened, despite so many letters to the
effect cause, kept them remain suspended/hanging fire/
unresolved, clearly proved exposed the vindictive
terdencies-operative throughout, from behind/back side
of the enquiry/action. The ‘lies’ established clearly. Other
lies do exist/apparent, still, through the course of ‘Enquiry’,
but EO Preferred making me ‘scapegoat’, Since ‘otherwise’,
would have framed the Management ie. looking into/
inquiry/exposing/digging up/unearthing the ‘lies’ involved,
the vindictive designs operative, would not suit the vested
interests. And thereby the said action awarded to me, So
that their Yies could/would be sheltered/protected/remain
buried to save their skin since they are powerful/authorities
and [ am a powerless No body—Non-entity for them,

The management had filed statement, In the wrilten
stalement it has been stated that the service conditions of
the bank employee are governed by industry-wise awards
and Bipartite Settlement as amended from time to time.
Chapter 19 of the Bipartite Settlement dated 19-10-1966
deals with disciplinary action and procedure therefore. In
terms of the provisions of the said Chapter, Bank can take
disciplinary action against the workman staff who commits
acts of misconduct as defined in the said Chépter and
impose the punishment keeping in view the charges
establish against the concerned workman staff. Bank had
taken disciplinary action against Shri Prem Sagar Sharma
for the acts of gross misconduct committed by him during

2959 GI/O7-3

his posting at BO: Shakur Basti, Delhi and punishment was

imposed for proved charges in accordance with the
provisions of the said Chapter of the Bipartite Settlement.

The workman concerned has not brought out any violation

of the provision of Bipartite Settlement.

Shri Prem Sagar Sharma was habitual, in using
abusive language not only to his superiors but also to his
colleagues and customers of the various branches
wherever he worked, for disobeying lawful orders of his
superiors and for riotous and indecent behavior, which led
to many complaints from customers. Banking is the
service industry, which work on the principle of customer
satisfaction. His abusive language and go-slow tactics
damaged the image of the branch and caused loss to the
bank. He was given ample opportunities to improve himself
and was posted in different branches as per his choice but
his behaviour was same in all the branches and he never
amended his work. After giving him verbal warning a
number of times bank issued several chargesheets for
mishehaving/riotous behaviour either with his superiors/
peers or with customers. Even after serving chargesheets
bank took lenient view and inflicted punishment of
“Warning” upon him in six of the charge sheets. Thereafter
a chargesheet dated 6-3-2000 was served upon him for
willful slowdown of work for which 41 complaints of the
customers were received, After conducting enquiry bank
proposed punishment of compulsory Retirement upon him.
But again taking lenient view punishment was reduced
and final penalty of “Reduction by one stage in the scale
of pay” was imposed upon him vide order dated 9-4-2001.

Shri Prem Sagar Sharma while working as Clerk cum
Cashier at BO : Shakur Basti, Delhi was again served with
chargesheet dated 3-4-2003 under para 5(c) read with para
(e) of Bipartite Settlement dated 10-4-2002 for abusing and
indecent misbehavicur with his superior in the branch
premises and for dereliction of duties allotted to him. Shri
Sharma subsmitted his reply to the chargesheet vide letter
dated 6-4-2002. The Disciplinary Authority while exercising
the powers vested. In him and upon not finding the reply
submitted by Shri Sharma as satisfactory and finding it
expedient to hold a departmental enquiry to find the truth
of the charges, ordered for departmental enquiry vide
letter dated 1-5-02. Shri Sharma participated in the
departmental enquiry and during enquiry proceedings he
was provided due opportunities to present his case and
cross-examine management witnesses. The Enquiry Officer
held all the charges levelled against Shri Prem Sagar Sharma
vide charge sheet dated 3-4-2002 as substantiated. As per
provisions of Bipartite Setflement copy of the findings of
the Enquiry was sent to Shri Prem Sagar Sharma to seek his
submissions on the findings of Enquiry Officer. Shri Prem
Sagar Sharma submitted his submissions vide letter-dated
27403,

Keeping in view the previous record of Shri Sharma
the dismissal was warranted but bank took lenient view

3 L
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and proposed him the punishment of “Compulsorily
Retirement with supernannuation benefits i.e. pension and/
or provident fund and gratuity as would be due otherwise
under the rules or regulations prevailing at the relevant
time and without disqualification from future employment”
under Para 6 (C) of Bipartite Settlement dated 10-4-02 vide
show cause notice dated 16-8-03. Shri Sharma was
provided an opportunity, to appear for personal hearing
on 26-8-02 and made oral submissions. The Disciplinary
Authority after going through the entire enquiry record,
evidence adduced, oral submissions made by Shri Sharma
during personal hearing and after applying his mind
confirmed the punishment of “COMPULSORILY
RETIREMENT WITH SUPERANNUATION BENEFITS i.e.
PENBION AND/OR PROVIDENT FUND AND GRATUITY
AS WOULD BE DUE OTHERWISE UNDER THE RULES
OR REGULATIONS PREVAILING AT THE RELEVANT
TIME AND WITOUT DISQUALIFICATION FROM
FUTURE EMPLOYMENT” yndér Para 6 (c) of Bipartite
cttlement dated 10-4-02 vide orders dated 13-9-03.

Shri Sharma preferred and appeal against orders dated
13-9-03 the Disciplinary Authority while concurring with
the decision of the Disciplinary Authority and taking into
account the previeus service record of Shri Sharma,
confirmed the punishment of “Compulsory retirement with
superannuation benefit i.e. pension and/or provident fund
and %ratuity as would be due otherwise under the rules or
regulations prevailing at the relevant time and without
disqualification from future employment” under Para 6 (c)
of Bipartite, Settlement dated 10-4-02 vide order dated
17-11:03.

Thus Appeltant Authority confirmed the punishment
taking into account Para 12 (c) of Bipartite Settiement dated
10-4-02 which tays down as under :

“In awarding punishment by way of disciplinary
action the authority concerned shall take into account
the gravity of the misconduct, the previous record, if
any, of the employee and any other aggravating or
exienuating circumstances, that may exist.” The past
record of Shri Sharma is as under. Shri Sharma had
been served with several charge-sheets in the past
as per details hereunder :

FIRST CHARGESHEE T :—Shri Sharma was charge
sheeied on 3-10-92 while working as C/C at BO : Khan
Mirket (Annexure-1) under para 19.05(c) and (J) of Bipartite
Settlement for dereliction of duty and behaving indecently
in the premises of the bank and acted in the manner which
is prejudicial to the interest of the bank. Disciplinary
Authority imposed punishment of “WARNING” upon Shri
Sharma vide order dated 28-4-94 (Annexure-2).

'SECOND CHARGESHEET :~—Shri Sharma was
charge sheeted on 7-10-92 while working as C/C at BO :
Hhan Market{Annexure-3) under para 19.5. (¢} of Bipartite
" citlegmenit for behaviour indecenily with his seniors in the
stemises of the bank. Disciplinary Authority imposed

punishment of “WARNING’ upon Shri Sharma i)l«tﬁe
matter of charge sheet dated 7-10-92 vide-order dated
28-4-94.

THIRD CHARGESHEET +—Shri Sharma wascharpe
sheeted on 21-1-93 while working as C/C at BO : Khan
Market (annexure-4)under para 19.5(E), 19.5(c) and 19.5()
of Bipartite Settlement for disobeying the lawful orders of
your superiors behaviour indecently and disorderly in the
premises of the bank and acted in manner which is
prejudicial to the interest of the bank. Disciplinary Authority
vide order dated 28-4-94 imposed punishment of
“WARNING’ upon Shri Sharma inthe matter of charge sheet
dated 21-1-93, '

FOURTH CHARGESHEET :—Shri Sharma was
charge sheeted on 19-6-96 while working as C/C at BO :
Rani Bagh (annexure-5)under paga 19.5(C)and 19.5 {j) of
Bipartite Settlement for indulging in riotous, disorderly and
indecent behaviour in the Bank’y premises during public
hours. Disciplinary Authority vide order dated 27-7-96
(annexure-6) imposed punishment of “WARNING” upon
Shri Sharma in the matter of charge sheet dated 19-6-96.

FIFTH CARGESHEET :~—Shri Sharma was charge
sheeted on 17-2-97 while working as C/C in BO : Dev
Nagar (annexure-7) under para 19.5(c) and 19.5(g) of
Bipartite Settlement for disobeying the lawful and
reasonable order of the management by refusing and not
performing duties allotted to him. Disciplinary Authority
vide order dated 24-9-98 (annexure¢-8) imposed punishment
of “WARNING” upon Shri Sharma in the matter of charge:
sheet dated 17-2-97.

SIXTH CHARGESHEET :~—Shri Sharma was chargg
sheeted on 30-9-97 while working as C/C is
Regional Office, North Dethi (annexure-9) under para 19.5(B)
19.7(5) and 19.7(k) of Bipartite Se;ttlement for disobeying
the lawful and reasonable order of the management by
refusing and by not showing proper courtesy towards the
concerned management staff and behaving in an
unsatisfactory manner while on duty. Disciplinary
Authotity vide order dated 17-1-98 (annexure-10) imposed
punishment of “WARNING” upon Shri Sharma in the matter
of charge sheet dated 30-9-97.

SEVENTH CHARGESHEET :— Shri Sharma was
charge sheeted on 6-3-2000 while working as C/C in BO:
Nangloi (annexure-11) under para 19.5 (G) and 19.5 (§) of
Bipartite Settlement for willful slowdown in the performance
of work and for doing acts prejudicial to the interest of the
bank for which bank reccived 41 complaints from different
customers which resulted into loss of face to the bank.
Disciplinary Authority vide order dated 9-4-01 (annexure-
12) imposed punishment of “Redugtion by one stage in the
scale of pay” upon Shri Sharma in the matter of chargesheet
dated 6-3-2000.

EIGHTH CHARGESHEET:- Shri Sharma was charge
sheeted on 3-4-02 while working as C/C in BO: Shakur Basti
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(annexure-13) para 19.5 (E) and 19.5 (¢) of Bipartite
Settlement for non performing the alloted work as well as
disorderly and indecent behavior. Disciplinary Authority
vide order dated 13-09-03 (annexure-14) imposed
punishment of “Compulsory Retirement with
superannuation benefit” upon Shri Sharma in the matter of
chargesheet dated 3-4-02.

NINTH CHARGESHEET:- Shri Sharma was charge-
sheeted on 11-7-02 while working as C/C in BO: Shakur
Basti (annexure-15) under Para 5 (E) of Bipartite Settlement
dated 10-4-02 for willfully disobeying the lawful and
reasonable orders of management. Further action was kept
ir abeyance, as he was compulsory retired on 13-9-03.

TENTH CHARGESHEET:— Shri Sharma was charge-
shewted on 6-3-03 while working as C/C in BO: Shakur Basti
(annexure-16) under para 5 (c) and 5 (j) of Bipartite
Settlement dated 10-4-02 for indulging in rictious, disorderly
and indecent behaviour in the Bank’s premises. Further
action was kept in abeyance, as he was compulsory retired
on 13-9-03.

Details about Suspension Year  Month Days

07-10-19921018-11-1992 0 1 i1
21-01-1993 0 18-04-1993 0 3 17
09-06-1996 10 19-07-1996 0 1 14
06-03-2000 to (9-04-2001 1 1 B

18-01-2003 to 13-09-2003 (till compulsory retirernent)

Thus Shri Sharma worked under different officials
during his tenure in the bank and was provided many
opportunities to reform himself but he failed to 2xhibit the
reformed attitude and recurrently indulged in acts of groos
misconduct and finally the management had to impose the
major penalty of “Compulsorily Retirement” under Para 6
(c) of Ripartite Settlement dated 10-4-02 vide order dated
13 L os

[t is stated that the bank has conducted a
departmental enquiry against the Claimant in accordance
with the provisions governing the scrvice conditions and
he has been given due and reasonable opportunity to
defend the aliegarions made against him in the departmental
enguiry. However, if at any stage the Ld. Tribunal comes to
the conclusion that the departmental enquiry conducted
by the Respondent bank is not just fair, in that event it is
praved that the Respondent bank be permitted to lead
evidence before the Tribunal to substantiate the allegations
levelled in the Charge sheet.

The workman was directed to file fresh legible claim

but ke insisted 1o rely on his previous claim. However, he-

has filed typed copy of the claim.

The rmanagement has already filed written statement.
The management also insisted that no further written
statement is to {iled. The parties did not agree to enter into
evidence,

Heard both the sides and perused the papers on the
record.

It was submitted from the side of the workman that
the management witnesses have told bare lies. It reflects a
vindictive tendency of the management. The Inquiry Officer
was also biased. He did not consider all the points raised
by the workman during the inquiry proceedings. It was
argued that the witnesses have given evasive answers
and there are material contradictions in their statement.

It was submitted from the side of the management
that the disciplinary authority has awarded the punishment
of compulsory retirement on the chargesheet dated
03-04-2002 the 8th chargesheet while 9th chargesheet dated
11-07-2002 whereas the 10th chargesheet dated 10-06-2003
are still pending and are regarding riotious disorderly and
indecent behaviour in the bank and disobediance of the
lawful and reasonable orders of the management,

It transpires from perusal of the 8th chargesheet on
which the workman has been compulsory retired that the
workman did not perform the alloted work to him and he
did not behave decently with the concerned officers.

From perusal of the Inquiry it becomes obvious that
the management has examined 3 witnesses and all the
witnesses have been cross-examined at length by the CSE.
The brief story is that the workman was advised to
cast and tally the balances as onclose of business on
31/31-03-2002 MBFD Ledger No.21,22, 23,24 & 33. The
relative balances were made available to the workman
through Shri Mahinder Kumar. The workman refused to
take the balance book from Shri Mahinder Kumar and he
did not cast the balances in the relative balance book. The
work was alloted by Shri 8.P. Sharma, Special Assistant
who was designated as Checking Officer for the allotted
work to the workman, The workman used indecent,
dis-orderly language and behaved rudely with Shri
Mahinder Kumar, Peon.

The inquiry proceedings discinse that Shri Mahinder
Kumar went with the relevant halance books but the
workman refused to take the same. Shri 8.P. Sharma also
requested the workman to check the balance book. The
workman has admitted that he has put his signature on the
order dated 30-03-2002 by which he was advised to caste
and taily the balances of Ledger Nos. 21, 22,23,24 & 33.

The management has examined Shri B.C. Gupta as -
MW 1. He has proved that Shri S.P, Sharma and Shri Prem
Sagar Sharma have signed the order. So the order hasbeen
served on Shri P.S. Sharma.

The management hasexamined Shri Mahinder Kumar,
Peon who tried to entrust the relevant ledger to the
workman. MW3 Shri §.P. Sharma has been crossexamined
by the workman at length. The workman has been afforded
the opportunity to produce his own evidence, He has been
also given the show cause notice for personal hearing,
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Thereafter the Disciplinary Authority has imposed the
punishment of compulsory retriement by speaking order.

I have perused the claim statement of the workman.
[ am not in a position to understand the same as the
sentences are not complete and the entire claim statement
does not disclose as to what plea the workman has taken
50 reliance is placed on the inquiry proceedings.

The inquiry proceedings amply prove that the
workman was entrusted the work of casting and tallying
the balance books referred to above. The same were made
available to him through Shri Mahinder Kumar, Peon. The
workman refused to take the balance books and did not
perform the work of casting and tallying. He has signed the
order of the Chief Manager thus it is a clear case of
disobedience of the workman to the orders of the Chief
Manager and advice of Shri S.P. Sharma, the Checking
Incharge. All the concerned witnesses have deposed in
the inquiry and they have been crossexamined by the
workman on different points other than the refusal of
receiving the balance books and performing the duties as
allotted by the Chief Manager. The workman has also
behaved indecently with Shri S.P. Sharma, the Checking
Officer.

It was submitted from the side of the management
that preciously the workman misbehaved with the
co-employees and officers and he was warned for that on
17-10-1992. The workman behaved indecently with his
seniors in the premises of the bank and he was again warned
on 23-01-1993. The workman acted in a manner prejudicial
to the bank and warning was again issued to him. On
19-06-1996 he was charged of indulging in riotious and
indecentbehaviour in the bank premises and he was again
issued warning. The warnings were issued to him on
chargesheet dated 17-02-1997, 30-09-1997 and 06-03-2000.
In the last inquiry on the chargesheet dated 04-03-2002 the
Disciplinary Authority imposed the punishment of
compulsory retirement with superannuation benefit upon
the chargesheet vide chargesheet dated 04-03-2002.
Chargesheet dated 11-07-2002 and 06-03-2002, the 9th and
10th chargesheet are still pending as he was compulsory
retired on 13-09-2003 on the 8th chargesheet dated
04-03-2002.

it has been also stated by the bank that the workaman
was suspended on 4 (four) occasions. He remained
suspended for 1(one) year 1 (one) month and 3 (three)
days from 06-03-2000 to 09-04-2001. He remained suspended
from 18-01-2003 to 13-09-2003 till compulsory retirement.

It was submitted from the side of the management
that the management has imposed the punishment of
compulsory retirement as the workman did not improve his
conduct even after warnings on 7 times on different
chargesheets. The workman did not raise any dispute so
the chargesheets referred to above on 7 occasions shall be
deemed to be proved as they have not been disputed. Past

records are material while imposing the appropriate
punishment. The workman did aot improve after 7 warnings,
so the management was constfained to order compulsory
retirement as the bank is a service Industry. It deals with
customers and public money. The workman was in the habit
of indecent and dis-orderly behaviour. His conduct
hampered the functioning of the bank, so the DA was bound
to inflict the appropriate puniskment taking lenient view of
the activity and misconduct of the workman,

It is settled law that the Tribunal has no right to
consider the adequacy or otherwise of the evidence. It is
settled law that in departmental inquiry charge can be held
proved on a single testimony of the department.

The law regarding evidence in inguiry has been
summarized by the branch of 3 Judgesin 1997 Lab IC 845.
It has been held as under ~—

“In a domestic inquiry the strict and sophisticated
rules of evidence under the Evidence Act may not apply.
All materials which are logically probative for a prudent
mind are permissible. There is no allergy to hearsay evidence
provided it has reasonable nexus and credibility. The
departmental authorities and administrative tribunals must
be careful in evaluating such material and should not glibly
swallow what is strictly speaking not relevant under the
Evidence Act.”

“The sufficiency of evidence in proof of the finding
by a domestic tribunal is beyond scrutiny. Absence of any
evidence in support of a finding is certainly available for
the court to look into becuase it amounts to an error of law
apparent on the record”.

“An industrial Tribunal would not be justified in
characterizing the finding recorded in the domestic inquiry
as perverse unless it can be shown that such a finding is
not supported by any evidence, or is entirely opposed to
the whole body of the evidence adduced before it. In a
domestic inquiry once a conclusion is deduced from the
evidence, it is not permissible to assail that conclusion
even though it is possible for some other authoirty to arrive
at a different conclusion on the same evidence. There is
also no rule of evidence which lays down that the evidence
of a solitary witness cannot be relied upon or merely
becuase there is only a solitary witness in suppott of the
charge, no conclusion can be based upon it even though
the evidence of that witness is acceptable as true.”

In has been held in this case that in domestic inquiey
evidence of a solitary witness is sufficient to hold the
charges proved.

it has been held in 2001 (89) FLR 427 as under :—

“It is well settled that a conclusion or a finding of
fact arrived at in a disciplinary inquiry can be interfered
with by the court only when there is no material for the said
conclusion; or that on the materials, the conclusion cannot
be that of a reasonable man.”
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I have perused the entire inquiry proceedings. It
cannot be said that the Inquiry Officer has based his
findings on surmises. He has discussed the entire evidence
adduced in the inquiry and has given his findings. The
findings of the Inquiry Officer are not perverse. No
interference is required. The D.A. and A.A. have
considered the points raised by the workman. The inquiry
is valid and orders of the D.A. & A.A. aie also just and
lawful. No interference is required.

The reference is replied thus :—

The action of the Chief Manager, Punjab National
Bank Shakurbasti Branch in awarding compulsory
retirement of Shir Prem Sagar Sharma, Ex-clerk cum-cashier
vide order dated 13-09-2003 is just, fair and legal. The
workman applicant is not entitled to get any relief as prayed
for.

The award is given accordingly.
Date : 12-06-20077 R.N. RAI, Presiding Officer
1§ feeett, 18 5, 2007
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New Delhi, the 18th June, 2007

5.0. 1983 .— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.CGIT-
2/300£2002) of the Central Government Industrial Tribunal-
cum-Labour Court, No. II, Mumbai as shown in the
Annexure, in the Industrial Dispute betweenthe employers
in relation to the management of Telecom Factory and
their workmen, which was received by the Central
Government on 18-6-2007.

[No. L40011/8/96-IR(DU)]}
SURENDRA SINGH, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNALNO. 2, MUMBAI

PRESENT
A. A.LAD, Presiding Officer
Reference No. CGIT-2/30 of 2002

Employers in relaiton to the management of

Telecom Factory
The Chief General Manager
Telecom Factory
Deonar
Mumbai-400088.
AND
Their Workmen
The General Secretary,
Rashtriya Telecom Enployees &
Workers Union, ‘
D-63, Sarita, Vishwakarma Nagar,
* Mulund (W),
Mumbai-400080.
APPEARANCES
For the Employer : Mr. §.B. Kadam, Advocate
For the Workmen : Mr, J.H. Sawant, Advocate

Mumbai, dated 25th April, 2007
AWARD

The Government of India, Ministry of Labour by its
Order No. 1L-40011/8/1996/IR(DU) dtd. 13-3-2002 in exercise
of the powers conferred by clause (d) of sub-section (1)
and sub-seciton 2(A) of Section 10 of the Industrial
Disputes Act, 1947 (14 of 1947), have referred the following
dispute to this Tribunal for adjudication :

““Whether the action of the management of Telecom
Factory, Department of Telecom, Mumbai in not
considering the candidature of Sh. T.C. Kamble,
Examniner for the post of Inspector in response 1o the
notice dated 24-5-1994 and not giving him- all
consequential benefits is legal and justified? If not,
to what relief the workman is entitled 7”

2. Claim Statement (Ex-6) is filed by the concerned
workman Shri Kamble in support of his demand stating
that, he is working with first party as Mazdoor from 5-9-97.
Then he was promoted to the post of Fitter Grade-I w.e.f.
28-5-85. He was qualified as trade test and as a result of it,
he was transferred to Shop No. 13 as Examiner wee.f. 1-3-89.

3. By notice dated 24-5-1994 applications were
invited for seleciton of candidates for two posts of
Inspectors to fill in Shop No. 13. Out of these posts, one
was reserved for SC candidate and other one reserved for
ST candidate. The candidate also requires five years
experience as Examiner to file such an application.
Accordingly to workman, he filed application for said post
of Inspector but his application was not considered. So he
made representation on 29-7-1994 and again by letter dated
4-8-94 where he requested first party to inform him of the
reason why his application is not considered and it was
replied by first party by letter dated 24-8-94 observing that,
second party workman is not eligible to appear for the post
of Inspector.
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4. According to second party, he was illegally
prevented in appearing for post of Inspector. No reason
was assigned while discarding his claim. Other candidate
who was junior to him was permitted to appear for the post
of inspector. So it is submitted that, decision taken by first
party in ignoring claim of second party Kamble and not
considering for the post of Inspector be treated not just
and proper and he be declared as Inspector with effect
from 24-5-95.

5. This prayer is objected by first party by filing
replvy Ex-9 stating that, second party workman Kamble was
not eligible to appear for the trade test of Inspector since
he was not possessing the eligibility condition laid down
under the rules. Such candidates require to be an Examiner
in the skilled trade, and requires five years experience as
Examiner. As Kamble was neither Examiner is skilled trade
nor he was in possession of requisite experience in the
grade of Examiner, he was not considered and decision
taken by first party was just and proper. It is denied that,
purposely claim of the second party Kamble was ignored.
His denied that, unjustice is caused on Kamble and he was
deprived of promotion. Since Kamble was not qualified
and cligible fo appear for the post of Inspector, decision
was irltimated and it was just and proper.

6. In view of above pleadings, my Learned
Predecessor framed issues at Ex-12 which I answer as
follows :

Issnes Findings

1. Whether the action of the

management Telecom Factory, De-

partmént of Telecom, Mumbai in not
considering the candidature of

Shri T,C. Kamble, Examiner for the

post of Inspéctor in response to

the notice dated 24-5-1994 is legal

and justified? Yes

2. Wheither the action of the Yes
management in not giving him

conszquential benefits s legal

and justified?

3.What reliel the workman is entitled As per
to ! order
below

REASONS

Issuc Nos. 1 & 2 :—

7. By this reference second party Kamble raised
dispute about his claim over post of Inspector stating that,
first party purposely ignored his claim on the post of
Inspector and said decision was intimated to him by notice
dtd. 23-5-94 was not legal & just. Whereas stand of first

party is that, second party Kamble was not eligible to
permit to appear for post interview and consider the post
of Inspector. He was having no qualification of Examiner
inthe skilled trade and five years experience as Examiner.

8. To support that, second party Kamble place
reliance on his evidence led by him by way of affidavit
Ex-21. Inthe cross he admits that, he failed in two initial
tests and did not appear in third and fourth tests. He admits
that, no training was provided to him. He admits that, he
acquired status of Examiner. He admits that, he did not
pass trade test as he did not appear for the same. Besides
first party’s evidence produced at Ex-23 reveals that,
second party was not eligible to appear for the post of
Inspector and was not having experience of five years.

9. Second party filed written arguments at Ex-26
whereas first party at Ex-27. This argument is nothing but
reproduction of thejr pleadings.

10. Here, we have to consider whether second party
Kamble was having qualification and still he was ignored ?
Evidence brought on record reveals that, second party
was not Examiner in the skilled trade and was not
possessing five years expetience as Examiner on 16-6-91.
Even he admits that, he did not appear for trade test
which was required to pass within six months from the date
of transfer, So when second party Kamble was not
qualified, the decision taken by first party in not
considering second party for the post of Inspector appeats
not abnormal or illegal as well as - unjustified unless and
until, second party proves his eligibility to claim that cost.
The evidence reveals that, second party was not having
that qualification.

11. So considering this, I conclude that, second party
Kamble was not eligible for the post of Inspector and the
decision taken by First party in not considering his claim
for that post and other ancillary benefits was just and
proper. Hence the order :

ORDER
Reference is rejected with no order as to cost.
Dated : 25-4-2007 A.A.LAD, Presiding Officer

¢ faeell, 18 57, 2007
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New Delhi, the 18th June, 2007

S.0. 1984.—In pursuance of Secction 17 of
the Industrial Disputes Act, 1947 (14 of 1947), the
Central Government hereby publishes the award
(Ref. No. 165/2002) Government Industrial Tribunal-
cum-Labour Court, Lucknow as shown in the
Annexure in the Industrial Dispute between the
employers in relation to the management of
Commander Headquarters, 14 Artillery Brigade and
their workman which was received by the Central
Governmenton 18-6-2007.

[No. L-14012/65/2002-1R (DU)]
SURENDRA SINGH, Desk Officer
ANNEXURE ‘

CENTRAL GOVERNMENT - INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
LUCKNOW

PRESENT

Shrikant Shukla : Presiding Qfficer
1. D. 165/2002

(Ref No. 1.-14012/65/2002-1R (DU)

Dt. 11-10-2002

BETWEEN

Shri Narayan Singh,

S/o. Sri Baru Ram,

75/119, Dalanwaia,

Dehradun.

And

The Commander,
Head Quarters,

14 Artillery Brigade,
56, APQ, Dehradun,
Dehradun.

AWARD

The Government of India, Ministry of Labour, New
Delhi referred the following dispute vide No. 1.-14012/65/
2002-IR(DU) Dt. 11-10-2002 for adjudication to the Pres1dmg
Officer, CGIT-cum-Labour Court, Lucknow ;-—

“Whether the action of the Commander Headquarters
14, Arillery Brigade, 56 APO, Dehradun in
Terminating the Services of Sti NarayanSingh Project
Operator w.e.f. 28-3-2002 is just and Legal? If not, to
what relief the workman is entitled to?”

Worker's case in brief is that he was employed as
Civilian Project Operator in G.K. Cinemas run by
Commander Headquarter 14 Artillery Brigade 56 APO,
Dehradun but was terminated on 28-3-2002 without any
pricr notice, and without paying any refrenchment
compensation. It is also alleged that during the period of
employment worker has been requesting for regularisation

and providing the scale which caused annoyance to the
opposite party. It is also alleged that the post of Civilian
Project Operator is of permanent nature and is vacant. It is
further submitted that the opposite party notified on 25th
April, 02 that the G.K. Cinema shall remain closed w.e.f.
15-2-2002. It is again stated in the claim statement that the
said Cinema became operative w.e.f. 1-12-02 and opposite

_party has employed new Civilian Operator in his place

which is cleary violation of 1.D. Act. Worker has
accordingly prayed that he should be reinstated with
continuity of service and back wages.

Opposite party has filed reply stating therein that on

19-12-01 on account of National Emergency, the Armed

Forces were mobilised to the borders. Consequently the
troops moved out of Clement Town Garrison and Golden
Key Auditorium was closed down w.e.f. 18-12-01. A letter
regarding conclusion of services, Temporarily, was handed
over to Mr. Narayan Singh. Thus, the contentior of the
individual, that his services were terminated without fore
warning is incorrect. In spite of the uncertainty of the
services of individual was terminated though servicing of
film stopped w.e.f. 15-2-2002. Primarily due to security
reason and secondly the institute being a non profit making
body, it was not possible to continue screening movies
due to sharp fall in the revenue. As Mr. Narayan Singh
served continuously during this period, he would be aware
that films were notscreened in the Golden Key Auditorium
since 15-2-2002. The Auditorium was sealed and a security
guard placed there. As regards Mr. Narayan Singh’s
contention of the Golden Key Auditorium reopening, it is
confirmed that consequent to the de-mobilisation of the
Armed Froces Golden Key Auditorium started operating
with effect from 1st Dec., 2002. However, the management
has not employed any projector operator in place of Mr.
Narayan Singh. As now Golden Key Auditorium is being
run by army personnel, in all respects including screening
of films. It is further submitted that Narayan Singh was
employed as a part time projector operator at Golden Key
Auditorium, Clement Town. It is also stated Golden Key
Auditorivm is multi-purpose auditorium, not used only as
cinema hall. The auditorium is utitised for training events
such as lectures, seminars presentations, discussions and
meetings for troops and their family welfares. As a weifare

.. measure the auditorium is also used for screening moves

for troops and their families, in the evenings only. Therefore,
the services of Narayan Singh were put to use in the
evenings only. Itis submnitted that the period of employment
was w.e.f, July, 2001 to Ist June, 2002 vide 3300/Golden
Key Auditorium/250/A dt. 18th July, 2001. During the period
of employment Sri Narayan Singh never sought regular
employment or increase in his emoluments. The contention
of the individual that opposite party annoyed at his
demands is unfounded and merits no consideration. It
has been pointed out that Golden Key Auditorium was
closed from 19 Dec. 2001, and finally sealed on 15 Feb.
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from 19 Dec.:2001, and finally sealed on 15 Feb. 2002, the
individual was paid his monthly emoluments upto 30 April,
2002,

Opposite party has also filed the letter of closure of
G.K. Auditorium dt. 25-4-2002 paper no. 8/4 and receipt of
salary for the month of March & April, 2002 paperno. 8/5.

Worker has filed rejoinder in which has reiterated
facts stated in the statement of claim. He has also stated
that Kush Bahadur has been appointed in his place as
Civilian operator and has also stated that he worked
continuously on 27-3-02 although the G.X. Audutorium
finally closed on 15-2-02. In the same rejoinder it is also

mentioned that ** 5.3, T 19 w01 ;s W K=
TR o e s w8 R 15-2-2002 B I R fEm e
sfen- sifireh g1 27 fewm, 2002 o 22 w7 oA 1

Sri Narayan Singh has filed the photo state copies of
the following documents :

1. Photo copy of appointment letter dt. 18 July, 01
regarding appointment from 1st July, 01 to 1st
June 2002 on consolidated salary of Rs. 2750/-
paperno. 12/1,

2 Notice of Asstt. Labour Commissioner {C)
Dehradun.

3. Photo copy of letter of 25th May, 2001 address to
Office Incharge, Golden Key Cinema, Clement
Town, Dehradun.

4. Temporary pass civilians in respect of worker
paper no, 12/4,12/5,12/6.

5. Mannual of G.K. Additorium paper no. 12/7 to
12/14.

6. Photo copy of cheques in the name of Narayan
Singh paper No. 12/5 and 12/16.
7. Photo copy of entry pass of G.K. Auditorium.
“Worker has examined himself and the opposite party
has examined Lt. Col. TK Mahendra.

Opposite party has filed written argument, however
the worker has not filed written argument nor put forth any
argument.

Carefully perused the arguments on record and
pleadings together with evidence on file.

‘Worker has given following facts in the cross
exarnination;

T M Auditorium ¥ 5@ smm on | #E fewe =
o 3 TEA € ) S B A | S f o s |
IR R S o Siv S 9 T @ e e & § s
@ foran T e o o g3 Ao € 156 Auditorium
+ Ty fasmn g s on 34t A Aiewtfas wEwn W
FIeT o1 3R I Auditorium H S H Training ¥t fEemn

T o 1 A T-TT(T:[ I T § fH Cultural programme

3R foad Lecture 21 & 1 onferdy o o= ¥ Al foran
3 &7 15 field T99= ot | 14 Artillery Brigade 379t Wl 8
sk anferd fm =m fem w1 =@ f @ o St
Auditorium for® anferd fa 4% wm foar 37 & 15 field
Regement el T off | g3 220 W= 7 employ feran &

Sti Narayan Singh further stated that;
o onfEdt feA B Al w1 @ o1 39 @ e
R s e wm g

“}Y srEen e fufafea w8 oW wrim 9 qen
T G w99 g Ry g

Worker has admitted that Paper No. 12/1 appointment
letter has been filed by him. Paper No. 12/1 is read as under;

Sri Narayan Singh, 3300/GKA/250/A
76/120; Old Dalan Wala, 18th July, 2001
Dehradun.

APPOINTMENT

1. Please refer to your letter dated 25 May, 2001
addressed to The Officer Incharge Golden Key Cinema,
Clement Town, Dehradun,

2. You are hereby appointed as a projector operator
on Golden Key Audjtorium of 14 Inf Div. on part time basis
for a period of 11 (Eleven) months. The period of
employment is from 1 Jul. 2001 to 1 June, 2002.

3. your monthly emoluments wilt be Rs. 2700 per
month consolidated.

4. Your tennure of duty will be from 2.30 PM to 10
PM every day. Canteen will be run under arrangement of
unit responsible for management of Golden Key
Auditorium. The organisation is not obliged to aliot the
same o you,

Sd/-

(GSVINOOD)
‘ Lt Sec.
G.K. Auditorium

From the perusal of the above letter it is evident
that the worker was engaged for 11 months i.e. from
1-7-01 to June, 2002 at the consolidated salary of
Rs. 2700 per month. It was also written in the
appointment letter that canteen will be run under
arrangement of unit responsible for management of
Golden Key Auditorium. The organisation is not obliged
to allot the same to the worker. In the said context the
letter of Sri Narayan Singh addressed to Officer Incharge,
G.K. Auditorium, Dehradun Paper No. 12/3 is attracted
wherein the worker has written that he was employed as
Cinema Operator in Golden Kay Cinema by 228 Med.
Regt. in June, 1997 at the scale of Rs. 1800/- per month
with the following verbal agreernents;
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(@) Grant of yearly increment as given to Central
Government employees.

(b) Grant of haif yearly DA as given to Central
Government employees,

(©) Grant of yearly bonus as given to Central
Government employees.

{d) Grant of cash in lieu of leave not availed.
(¢) Allotment of cinema canteen to me.

The said application paper No. 12/3 has a recital
that Cinema Canteen was allotted to him but on arrival of
Brig. BPS Lamba it was taken back from him and in view of
the said fact the worker requested to consider his request.

It appears from the perusal of appointment letter dt.
18-7-01 that worker request for allotment of Cinema canteen
was not exceeded and it was given directly to the
management of Golden Key Auditorium, however, he was
put on consolidated salary of Rs. 2700.

Commander Headquater 14 Artillery Brigade,
Dehradun is not a establishment which exhibit cinema but
it is soverign institute which post carries of soverigen
functions. Opposite party is not, with any strech of
imagination could be termed as industry. Commander of 14
Artillery Brigade Dehradun has not appointed Sri Nayayan
Singh. It is provided in the documents of the mannual of
G.K. Auditorium of 26-5-97 that unit nominated will run
G.k. Auditorium for duration of one year in rotation. As a
welfare measure for the topps, movies will be screened in
the Auditorivm on daily basis besides auditorium will be
used for central function including functions of Army
School and GKFS. For the smooth running follwing staff
has been nominated they inculde;

(a) Secretary GK Auditorium

(b) OneICO.

(c) One NCO & Seven Ors. for gate keeping
{d) Two Asstt. Operators,

(e) One Civilian QOperator,

(f) Accounts Clerk.

The CO of the unit running the Auditorium will be
the vice chairman and Commander 14 Artillery Brigade will
the the chairman. the Cinema timing is given in the mannual
are matinee and night show. It is also provide cinema passes
will be issued to all the individuals of the unit. Retired
persons have also been allowed to have entry in the cinema
hall as per rate prescribed. Out of auditorium fund the
payment will be made for rent charges, for the movies, pay
of civilian operator, ED pay for OR working in the auditorium
expenditure on day to day maintenance and cost of diesel
ete, It also provides that Rs. 2400 per month payment to
civilian operator with the provision that the same wili be
reviewed periodically.

2959 G074

Lt. Col. TK Manendra, the witness of the opposite
party has stated in his evidence that 14 Inf. Divn. is a field
formation and it is location during peace period at Clement
Town, Dehradun. It is temporary location it has to move to
operational location border areas where they are required
for training or operation and in the circumstances the 14
inf. divn. has to move with the result that all officers and
troops do not remain at Clement Twon, Dehradun except
some persons and troops for the security of building and
stores. He has also stated that this town is located at
distance of 12 to 15 kms. from the city of Dehradun and
therefore to cater necessary need of recreational needs
some arrangements have been made and GK Auditorium is
also made available 1o the officers and troops for training
and other activities, however recreation have to be stopped
during the period of training and operational period and
whatever activities take place i.e. result of welfare activities.
The officers and troops contribution for the smooth
running of the G.K. Auditorium, It is also stated by him
that ordinarily the army solders are engaged in the work
from 6 AM to 2 PM and 4 PM to 6 PM and in the
Circumstances there is one show in a day however, on
sunday the two shows are also organised and general public
is not allowed to watch the films in the GK Auditorium. It is
also stated by him that all workers required to manage the
work in GK Auditorium are solder of the force and during
the National Emergency of border operation the troop have
to moved and therefore G.K. Auditorium is closed. Col.
Mahendra has also stated that Narayan Singh was engaged
fot operating the project from 1-7-01 to 1-6-02. He has also
stated that worker refuse the acknowledge the receive the
letter of 25-4-07 in the present of two witness. Col Mahendra
has stated in the cross examination that National emergency
was decleared on 19-11-01 and troops written back in the
Dec., 02. He has also stated that whenever any person
needed the workers are engaged and they are on temporarily
passes and after validity is over the passes are taken back.
He has also stated that G.K. Cinema has account in Punjab
National Bank and cheque signed by the Secretary, G.K.
Auditorium and Commander Officer. He has also stated
presently he his secretary of the G.K. Auditorium.

Learned representative of the opposite party has
argued that training of personals of army takes priority on
all recreational activities and the moviesin G.K. Auditorium
screened only for defence personnal staff and their families
and no civilian are permitted. It is welfare measure activities
and not having any profit making motive. There is no official
provision of running the cinema nor any staff is authorised
by the Government of India.

Ministry of Defence and establishment of 14 Inf.
Divn. It is being run purely welfare of Jawan and there and
their family located at Clemunt Town, Dehradun. Opposite
party has also denied that Narayan Singh had been working
1-6-97 as Projector Operator from more than 8 hours per
day. It is also alleged that worker has not completed 240
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days;in the preceeding one year. The service of the worker
was engaged for fixed term. After dispensation of the
service of the worker Narayan Singh no other civilian person
has heen engage as is being falcy alleged by the worker. It
is algo alleged that the present matter does not fall under
the LD. Act, 1947.

- Opposite party representative also argued that
management is not industry as defined in LD. Act 1947.
Opposite party is a intigrel party of the Indian Army.
Opposite pdrty his soveren funtions of the state. Running
of G:K. Auditorium is not main activity of the core activity
of the opposite party. Even the welfare activities undertaken
by the oppdsite party does not amount to industry.

| ¥rrm the evidence on record it is clear that

Coni:‘ rinder, Headquarter, 14 Artillery Brigade, Dehradun |

discharges soverign functions and is hot an industry.

Iis allso evident from then evidence on record that
G.K, Audltonum is used commonaly for training as well as
recreation purposes of the troops. When G.K. Auditiorium
is used for recreation purposes or for exibiting cinema, its
functlons 13! that of welfare with no profit motive, but it
forms the status of any cinema hall being run in the state. It
is well established that merely because it is a non profiting
mle{pnse does not by itself exempted it from the category
of lndustry

Worker has alleged that he has been employed as
civilian operator since 1-6-97. It is not worthy that the worker
represented on 15th May 2001 represented to office
Incharge G.K. Auditorium, Clement Twon Dehardun which
shows that he was employed as cinema operator in G.K.
Cinema by:228 Med. Regt. in June 1997 at the scale of
Rs.3800 per month with the following agreements;

1. Grant of yearly increment
2.1/2yearly DA
3. Yearly bonus
; 4. Grant of cash and allotment of canteen

Worker has also admitted that he was not given any
appointment letter for previous employment. He has also
admitted that he has not given any DA. However, he has
stated that salary increased from Rs. 1800 to Rs. 2100 and
in the year 1999 it was Rs. 2400 and it continues so till 2001.

Worker has admitted that he was employed by 228
Med. Regt! In the circumstances there was ne employer
and employee relation between 14 Artiller Brigade, Clement
Twon, Dehradun when the worker was employed in 1997.
Worker has also admitted that he has filed the document
paper No. 12/1 which is appointment letter. This
apppintment letter has been issued by Secretary, G.K
Aunditorium Sri G.K. Vinood Ltd. of 14 Artillery Bridge.
12/1 appointment letter has been issued with reference to
letter of 2%th May 2001 of the worker wherein he was
appointed for a period of 11 months i.e. to say Ist July 2001
1o Ist June 2002, This letter envisage that the services of

the worker, were on the contract which expired on Ist June
2002. Worker has not raised any dispute against 22nd Med.
Regement, therefore any appointment made by 228 Med.
Regement is not binding upon on 14 Artillery Brigade.

It is on the record that unfortunately 14 Artillery
Brigade moved out on the border due to national emergency
on 19th Nov. 2001. In the circumstances the beneficiaries
of the 14 Artillery Brigade were not available for visiting
G.K. Cinema. In the circum:tances G.K. Auditorium was to
be closed from 15th Feb. 2002 and worker had no
opportunity to work thereafter and the fact was notified to
Narayan Singh in partiuclar on 25th April 2002 wherein he
was informed that his services afe no more required. Till
there is a change in operational situation.

In the circumstances the worker is said to be
terminated on 28-3-02. Worker has also admitted that last
day when he worked in 14 Artillery Brigade was not there
in Clement Town but it was 15th Field Regement.

It is noteworthy that 14 Artillery Brigade, Secretary
of G.K. Auditorium was the employer which issued order
of the appointment and when the,troops moved to borders
in absence of 14 Artillery Brigade no one else could
employed him. ,

_ Worker is not a civilian Government servant of the
Central Government who can claim the benefits available
to the Central Government staff. His appointment was
merely on consolidated salary of Rs.2700 and according to
the appointment paper No. 12/1: the workman was to be
employed till Ist June 2002 and not hereafter. It is dlso on
the record that 14 Artillery Brigade fully returned to the
barracks Clement Twon in Dec. 2002 and the worker can
not claim to be employed after 2nd June 2002 as contract of
service concluded on Ist June 2002. Lt. Col. TK Mahendra
of Rapid Signal Regement has stated that presently both
the operator of G.K. Auditorium are departmental who are
deployed for duty after the normal duty. Worker can not
forced the 14 Artillery Brigade to employ him after 2nd
June 2002.

The analogy of workjﬂg of 240 days before
termination is not applicable to the present case, however,
he was entitled to the work uptg Ist June 2002. It is also
notewrothy that closure of G.K; Cinema was just as the
troops for whose recreation' G.K. Auditorium was to
function was not available at the same time the employer
ought to have paid compensatibn in the form of salary
upto Ist June 2002. The issue is dccordingly answered and
the worker is entitled to the salary to be computed as per
the appointment letter from 28-3-02 to 1-6-02 1f notalready
paid. There is no question of giving him any notice, notice
pay or retrenchment compensatwn Award passed
accordingly.

Lucknow
1162007
' SHRIKANT SHUKLA, Presiding Officer
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ez AR, T AfuHd
New Delhi, the 19th June, 2007

5.0. 1985.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 {14 of 1947), the Central
Government hereby publishes the award (Ref. No. 43/92)
of the Central Government Industrial Tribunal-cum-Labour
Court No.2, New Delhi as shown in the annexure in the
Industrial Dispute between the employers in relation to the
management of Punjab & Sind Bank and their workman
which was received by the Central Government on 18-06-
2007.

[No. L-12012/24/92-IR (B-ID))
RAJINDER KUMAR, Desk Officer
ANNEXURE

BEFORE THE PRESIDING OFFICER CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT-IL, NEW DELHI

PRESIDING OFFICER : RN, LD.NO.43/1992
PRESENT ~ '
SH.INDERIITSINGH — IstPARTY
SH.J. BUTHER —2nd PARTY
IN THEMATTER OF :—
Shri Inderpal Singh,
R/o. 26/51, West Patel Nagar,
New Delhi.

Versus
The Zonal Manager,
Punjab & Sind Bank,
Aatma Ram House,

Connaught Circus,
New Delhi-110001.

AWARD

The Ministry of Labour by its letter No. L-12012/24/
92-IR-B-1i Central Government Dt. 29-04-1992 has referred
the following point for adjudication.”

The point runs as hereunder:——

“Whether the action of the management of Punjab
and Sind Bank in dismissing the workman Shri Inder

Pal Singh w.ef. 25-05-1991 is justified? If not, to what
relief the workman is entitled to?”

The workman applicant has filed claim statement. In
the statement of claim it has been stated that the workman
was intjally appointed in Punjab and Sind Bank as an
apprentice in the year 1977 and after satisfactory and
successful completion of 6 months apprenticeship period
he was taken as regular Clerk-cum-Godown Keeper in the
service of the bank in April, 1978. His service conditions
were governed by Shastri Award, 1954 as modificd on

various dates. That the bank was national bank. The

relationship between the bank and workman is statutory.
The bank was estopped from action arbitrarily against the
workman in any matter and had a constitutional duty to act
fairly and in conspliance with the principles of natural justice
before taking any proceedings or action which would
adversely affect the workman or visit him with any evil
conséquences.

It is further submitted that he took active interest in
the trade union movement of the employees of the bank
and because of the resulting displeasure of the certain
authorities of the bank against the workman, the Regional
Manager of the bank at New Delhi abruptly issued orders
for transfer of workman to far off, small, sectuded officei.e.
the extension counter, Delhi Cantt.. without any rhym or
reason and inspite of the fact the services of the workman
were not required at that small office. He made
representations to the Regional Manager and also opposed
personally to appoint him in the vicinity of his house as he
was handicapped due to injury suffered by him. But the
Regional Manager did not pay any attention to the
workman’s request. The Regional Manager leveled certain
false and baseless allegations against him of indecent
behaviour with the Asstt. General Manager. The workman
has attached copies dated 30-5-1988 to 2-6-1988 and
21-6-1988 as annexures W-2, W-3 and W-4. It is further
submitted that manifestly one of the charges was of
Sunday, which indicates that all the charge have been false
and he has falsely implicated as the Regional Manager was
offended as he wrote letter against the AGM. The
management arbitrarily deducted his wages from 19-4-1988
on the otherwise unfounded charge of being
unauthorisedly absent from office which was also done at
the instance of the Regional Office and ultimately when
the management refused to refund this illegal recovery/
deduction the workman had to file an application before
the Central Government Labour Court, New Delhi for
recovery of these wages. The management refunded such
illegal deducted wages of the workman in pursuance to the
orders of the Labour Court but with this the management
became all the more annoyed and vindictive against the
workman. The workman submitted a letter dated 29-6-1988
to the Regional Manager denying all the baseless
allegations and requested that he should be posted in the
branch near his residence which is annexure W/7.
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It was further submitted that despite all the atternpts
of the workman, the Regional Manager took no action.
Again he wrote on 13-8-1988 that the workman was surplus
at their end, the workman was transferred at Kirti Nagar
Branch towards the end of August, 1988.

That it has been further submitted that he joined the
Kirti Nagar Branch and he was asked to take charge of the
cash counter as the officials have refused to take charge of
the cash counter which is annexures W/9 and W/10.

That ‘the officers of the bank, inspite of all the
cooperation shown by the workman in the smooth running
of the branch, got annoyed with the workman, when he
reparted to the higher authorities that on 26-2-1989 he had
left the branch before its being closed and inspite of the
factthat thd gunman had left the branch much earlier, thus
leaving thel branch unguarded and that in the absence of
the Branch Manager and the gunman, the branch had to be
closed by the workman and because of his displeasure
against the workman due to his report to the higher
authorities his irresponsible conduct, he started
threatening the workman with teaching him a lesson for his
life time for reporting against him.

‘The Branch Manager at Kirti Nagar told the workman
thathe had received instructions from the higher authorities
to implicale the workman somehow or the other. The
workman wrote a letter dated 7-7-1989 to the Regional
Magager which is annexure W-11 which was forwarded to
the General Secretary of the Union demanding inquiry and
action against the Manager, Kirti Nagar Branch which is
annexure W/12.

It has been further submitted that on 27-7-1989 the
. Manager complained against him and said he was going to
seiile in America but before that he would involve the
workman in some or in the other cases. The workman
reported this matter to the Area Manager, New Delhi by
letter dated 27-7-1989, Delhi attested by the member of
staff who were witness to the above threatening behaviour
of the Branch Manager which is annexure W/13. The
Regional Manager, Shri P. S. Kohli was personally annoyed
and greatly inimical against the workman as he told the
workman that the workman had instigated his brother, Shri
H. 8. Xohli to make a complaint that Shri P.S. Kohli had
raised a bogus benami loan in the name of Shri P.5. Kohli
the: Regional Manager which can be verified from the
records. ’

That the threats held out to the workman by the
Manager, Kirti Nagar Branch at his awn behest and at the
behest of the Regional Manager and other higher
authorities came to be translated into action when on 20-8-
1989, the Regional Manager Shri Kohli issued a charge
sheet to the workman, charging him with alleged disorderly
and indecent behaviour on the premises of the bank, willful
insubordination and acts prejudicial to the interest of the
bank on 14-8-1989, 26-8-1989, 30-8-1989 and 31-8-1989 which
is annexuré W/14.

The workman received the above charge sheet and
he denied all the allegation which is annexure W/15. The
Regional Manager abruptly placed the workman under
suspension by a letter dated 2-11-1989 on the ground of
the reported misbehaviour of the workman with the Branch
Manager and disrupting the working of the branch which
is annexure W/16.

The Regional Manager issued another charge-sheet
dated 19-10-1989 to the workman again charging the
workman of disorderly and indecent behaviour with the
Branch Manager on 25-8-1989 which is annexure W/17.
The workman is addressed another letter to the Director
Grievances of the bank at New Delhi bringing to his notice
a number of grave financial irregularitics of the Bank
Manager which is annexure W/19.

It has been further submitted that a third charge sheet
dated 6-11-1989 was issued to the- workman by the Regional

. Manager on the charge of violent, disorderly and indecent

behaviour with the Branch on 30-10-1989 which is annexure
W21,

That the domestic inquiry was held and Mr. D. S.
Jolly, Sr, Manager, Regional Office, New Delhi was
appointed as Inquiry Officer for the purpose which is
annexure W/21. Inquiries were conducted regarding charge-
sheet dated 20-9-1989 and 6-11-1989. The workman
attended all the three inquiries. Mr. Fateh Singh Jaspal as
management witness in support of the charge and the
workman requested (o arrange his defence representative

. and to submit his list of documents and witnesses.

That inguiries into all the three charge-sheets were
adjourned for 25-1-1990 but the workman suffered from
hypertension and was admitted to Anand Clinic on
23-1-1990, He sent a letter regarding the same on 24-01-
1990 to the Area Manager of the Bank regarding his sudden
illness and admission into the hospital which is annexure
W/23. The Inquiry Officer did not accept any medical
certificate to grant adjournment any longer unless the
certificate is issued by the Chief Medial Officer of Delhi or
is countersigned by the Chief Medical Officer confirming
its genuineness and that in case of non-atiendance of the
warkman, the inquiries will be held ex-parte.

That the workman received the Inquiry Officer’s
telegram and its post copy dated 15-2-1990 on 16-2-1990
and on the same date he addressed a letter to the Inquiry
Officer protesting against ex-parte conduct of the inquiries
on 15-2-1990 and informing him that he had reported to the
Government Hospital on 12-2-1990 as per Inquiry Officer’s
letter dated 7-2-1990 where he was examined by the Medical
Superintendent and was recommended rest for a week from
12-2-1990 and requesting for postponement of the inquiries
at least till he was declared fit by the medical authorities.

The Inquiry Officer adjourned the inquiry and fixed
for 17-2-1990 after recording acknowledment of the
workman’s letter dated 16-2-1990 but he fixed ali the three
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inquiries to be held on 27-2-1990. The workman again
submitted a medical certificate of Dr. Ram Manohar Lohia
Hospital on 19-2-1990 asking for 15 days time but the
Inquiry Officer proceeded ex-parte and took evidence. The
workman demanded the change of the Inquiry Officer to
the higher authorities and sought permission for engaging
lawyer but his request was not considered.

That the workman sent a reminder dated 24-2-1990 in
the matter to the Disciplinary Authorily reiterating his
contention about the Inquiry Officer being against him
and further requesting the Disciplinary Authority o advise
the Inquiry Officer adjourn the inquiry proceeding in the
meanwhile as he was also still under medical treatment.
The Disciplinary Authority asking the workman to quote
specific instances proving the biasdness of the Inquiry
Officer and informing the workman that he had taken note
of the other points mentioned in the letter and had advised
the Inquiry Officer in that regard, The inquiry was adjourned
for 6-3-1990. The workman has been advised rest for further
two weeks and asked the Representing Officer to submit
the written arguments. It was further submitted that the
workman did not receive a copy of the writlen arguments
of the management as such principles of natural justice
have not been followed by the management witness. The
chargesheet was fake. The Inquiry Officer was not changed
though he has requested for it as he was biased against
him and he has already threatened him. As such the inquiry
is not fair and according 1o the principles of natural justice.

The management has filed written statement. In the
written statement all the paragraphs of the statement of

=i have been denied. 1t has also been denied that the -

Inquiry Officer was biased against him. It has been asserted
that the workman due to reasons known to him, sought
several adjournments, got himself admitted in the hospital
and wanted to change the Inquiry Officer so the Inquiry
Dfficer was not changed.

It was further submitted that the workman was not ill
but he wanted to prolong the inquiry proceedings, so the
inquiry was held ex-parte against him. He was sent letter
regarding proposed punishment but at that time too, he
sought one month’s time but his application was nol
considered and the proposed punishment of dismissal was
passed.

The workman applicant has filed rejoinder. In the
rejoinder he has reinterated the averments of his claim
statement and has denied most of the paras of the written
statement. The management has also denied most of the
paras of the clajm statement.

Evidence of both the parties has been taken.

Heard arguments from both the sides and perused
the papers on the record.

Award dated 26-3-2004 has been set aside by the

Hon’ble Delhi High Court and it has been directed that .

after taking fresh evidence of the parties, award should be
given again.

The management has examined 4 witnesses namely
Shri D. S. Jally, Dy. GM, Harpreet Singh Makka, Shri
S. K. Bhal, Sr. Manager and Shri Upkar Singh the
Disciplinary Authority.

None of the witnesses were posted in the concerned

branch on the dates of the occurence. The witnesses have

almost stated that they have no personal knowledge about
the incident as they were not posted in the concerned
branch on that daie.

It was submitted from the side of the management
that 3 chargesheets were issued to the workman on
20-9-1989, 19-10-1989 and 6-1-1989. The inquiry against all
the 3 chargesheets have been concluded and the workman
has been found guilty of the charges levelled against him.

This case relates to charge-sheet dated 20-9-1989 so
it is not material what has transpired in the inquiry against
the chargesheets dated 19-10-1989 and 6-11-1989,

It was further submitted by the management that the
workman misbehaved with Shri Fateh Singh Jaspal on
14-8-1989 and 31-8-1989. Shri Fateh Singh Jaspal informed
the concerned authorities on the same day. Inquiry
conducted against the workman is fair. Principles of natural
justice have been followed. The workman intentionally did
not appear in the inquiry so the Inquiry Officer proceeded
ex-parte against him. '

k was submitted from the side of the workman that
the Inquiry Officer concluded the inquiry hastily despite
the fact that the workman sent letters for adjournment
alongwith medical certificales.

It was further submitted that medical certificate of
Safdurjung Hospital dated 1-3-1990 seeking adjournment
was sent by the workman but still the inquiry proceeding
was nol adjourned. The Inquiry Officer concluded the
inquiry on 13-3-1990.

The workman sent medical certificate of Dr. Ram
Manohar Lohia Hospital on 19-2-1990. The Doctor has
advised him 15 days rest but the Inquiry Officer did not
adjourn the proceeding.

The workman sent certificate of Dr. Anand Clinic on
23-1-1990. The workman was directed to file certificate of
CMO. The workman filed 2 (two) certificates one of RML
Hospital dated 17-2-1990 and another of Safdurjung
Hospital on 1-3-1990. It is admitted to the management
that the Inguiry Officer has received all the 3 applications
alongwith medical certificates. The Inquiry Officer has
noted the receipt of the application and medical certificate
still he proceeded exparte. The inquiry was concluded on
13-3-1990 and the Inquiry officer submitted his report on
29-3-1991.



4508 THE GAZETTE OF INDIA: JULY 14, 2007/ASADHA 23, 1929

[Parr II—SEc. 3(1i)]

It was submitted from the side of the workman that
the Inquiry Officer concluded the inquiry within 2% months
but he submitted his report just after an year. From perusal
of the records il transpires that the first dale in the inquiry
was 21-12-1989, the workman was present. The Presenting
Officer has filed documents and the inquiry was adjourned
10 8-1-1990. The workman sought adjournment on 8-1-199()
on the ground of illness. The next date fixed was 25-1-1990,
The Iniquiry Officer has noted in the inquiry that he
received telegram on 24-1-1990 requesting adjournment up
to 11-2:1990 on account of illness with medical certificate.
The Dr. has advised 15 days rest to the workman. The
inquiry was fixed for 15-2-1990. The workman submitted
medical certificate of Ram Manohar Lohia Hospital and
soughl;adjoumment by telegram. It is noted in the inquiry
proceeding but the Inquiry Officer recorded the statement
of Fateh SinghJaspal, MW1 in the absence of the workman.
Thereafter 2 dates were given by the Inquiry Officer i.e.
17-2-1990 and 27-2-1990 and the inquiry was closed on
6-3-1940.

From parusal of the inquiry proceedings it becomes
quite obvious that the 3 dates 8-1-1990, 25-1-1990 and
15-2-1990 were given by the Inquiry Officer and the
statem¢nt of Fateh Singh Jaspal was recorded on the 3rd
datei.c. on 15-2-1990 and the case proceeded ex-parte. The
workman has submitted medical certificate of Government
Hospital on all the dates. The Inquiry Officer concluded
the 'inquiry within two months after 3 dates despite 3
medical certificates submitied by the workman.

It is said hastily donc is not wisc. It was the duly of
the Inquiry Officer to adjourn the proceeding but he appears
1o be in the hottest of hot haste and he concluded the
inguiry within 2%4 months,

It has been held in 1994 Supp. 11 SCC 518-Union of
India Vs. 1.S. Singh as under:—

“Where, the applicant submitted that he had sent
three lelters alongwith médical certificates but the
Inquiry Officer did not pay any heed to them. On
hehalf of the Union of India, it was submitted that no
medical certificates were enclosed. But the Supreme
Court quashed the ex-patte proceedings by observing
that even if no medical certificate was enclosed the
proper tourse for the inquiry officer was to have
catled upon the respondent to produce a medical
certificate or direct him to be examined by a medical
officer specified by him,”

In this case letters alongwith medical certificates were
sent by the CSE but the Inquiry Officer did not adjourn the
proceedings. The Hon'ble Supreme Court quashed the
exparte proceedings. In this case also 3 medical ceriificates
were réccived.-by the Inquiry Officer but he did not adjourn
the proceedings. The case of the workman is squarely
covered by the law cited above.

It has be¢en held Laxmidhar Naik Vs. Union of India,
(1987)2 ATC 945 that ex-parte inquiry is not valid.

“Where a medical certificate of his illness was filed
on the third hearing requesting for adjournment, but
the Inquiry officer, proceeded ex-parte.”

It has been held in Gajendra Pal Sharma Vs. Union of
India (OA-1005/86 diid.3-1-1992 = P.B.) Upheld by the
Supreme Court in Civil Appeal No.4226 of 1992 decided on
11-8-1994 that the ex-parte inquiry is not valid.

“Where a petition alleging bias of the Inquiry Officer
was pending with the competent departmental
authority but the Inquiry Officer continued with the
proceedings, though he had the due notice. Further,
the Inquiry Officer rushed through the case, ex-parte
ignoring the medical certificate issued by Dr. Ram
Manohar Lohia Hospital, New Delhi.”

It has been further held that even in ex-parte
proceedings, an Inquiry Officer is dutybound to :—

(i) call upon the presenting officer to present the
‘evidence by which he proposes to prove the
articles of charge. ;

(i) pass an order asking the charged employee to
inspect the documents in'support of the charges
and also to submit his list of defence documents
and witnesses,

(i) fix dates for regular hearings and send intimation
to the charged employee. In some exceptional
case where it is not possible to communicate
with him through regular channels, a notice for
ex-parie proceedings indicating the dates of
hearing may be publisheti in the Gazette or any
local paper.

(iv) examine the witnesses himself during the Inquiry -

proceedings and test their veracity in the
absence of the delinquent officials. In the
absence of the witness, the statement recorded
in preliminary inquiry caninot be relied upon even
in ex-parte proceedings..

(v) allow the charged officer to participate in the
proceedings at any stage but it shall not be
necessary lo repeat the proceedings already
taken Jawfully. However| if he so desires, copies
of the depositions of witnesses examined in his
absence may be supplied to him.

In the instant case the workman has sent applications
to the Disciplinary Authority regarding the biasedness of
the Inquiry Officer. The Inquiry Officer was in the know of
the fact but the Inquiry Officer rushed hastily ex-parte
ignoring the medical certificate. In the circumstances the
Hon’ble Supreme Court has sat aside the ex-parte
proceedings.

It was submitted from the side of the management
that the workman has used very obscene and vulgar
language to the Branch Manager, Shri Fateh Singh Jaspal
on 3 occasions and he made complaints on the same day
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3 chargesheets have been issued to the workman on the
complaints of Shri Fateh Singh Jaspal, the Branch Manager.

Shri Fateh Singh Jaspal has been examined by the
management and he has admitted that he received létter
dated 07-07-1989, 12-07-198% and 27-07-1989. These letters
have been sent to the Regional Manager by the workman
as he was threatened by Shri Fateh Singh Jaspal to teach
him a lesson that something he did not elaborate. It has
been further mentioned in this letter that Shri Fateh Singh
Jaspal revealed to the workman that he has instructions to
implicate the workman in some case and he has been
assigned the duty of collecting material to implicate the
workman. It is in this context the workman wrote to the
Regional Manager for his being falsely implichted. Shri
Fateh Singh Jaspal during his cross-examination admitted
the receipt of 2 letters sent to the Regional Manager and
the management has also admitted these documents.

These letters pertain to 7-7-1989, 12-7-1989 and
27-7-1989. These letters prove beyond doubt that atleast
Shri Fateh Singh Jaspal was prejudiced against the workman
and he disclosed to the workman that he has been assigned
the job of implicating the workman falsely.

It is peculiar that Shri Fateh Singh Jaspal is the only
comptlainant in all the 3 charges. In the charge-sheet dated
20-9-1989 the incidents dated 14-8-1989, 26-8-1989,
30-8-1989 and 31-8-1989 referred (o above.

The sole complainant is Shri Fateh Singh Jaspal and
the workman uttered vulgar words. These words can be
uttered only by a man of perverted mind no doubt and
these words cannot be reproduced in this award, but the
substantial question is whether these words were uttered
by the workman to Shri Fateh Singh Jaspal or these words
are the concoction of the brain of Shri Fateh Singh Jaspal
as he was instructed to implicate the workman falsely and
he was collecting materials and he collected the materials
and created the indecent language.

It is also peculiar in this case that the workman used
abusive language to Shri Fateh Singh Jaspal on 14-8-1989,
26-8-1989, 30-8-1989 and 31-8-1989 in the bank premises.

[t is also peculiar that the obscene language was
used by the workman to Shri Fateh Singh Jaspal in the
bank premises but there is no eye witness. Shri Fateh Singh
Jaspal is the sole complainant and the Inquiry Officer
examined him alone in the absence of the workman and
found the charges proved.

It is comnion sense view that when a workman used
abusive language to his superior it must be heard in the
premises by the other employees but no employee has
come to evidence about using valgur and abusive language
by the workman. On the first occasion of the evidence of
the Disciplinary Authority Shri Upkar Singh evidence of
Shri Fateh Singh Jaspal and on the next occasion when

fresh evidence was taken after the remand of the Hon’ble
High Court there is absolutely no eye witness in this case.
The vulgar words have been uttered to Shri Fateh Singh
Jaspal and he is the lone witness whereas the complaint
regarding the conspiracy to falsely implicate the workman
has been sent in the month of July and the workman uttered
the vulgar words to Shri Fateh Singh Jaspal on 4 occasions
in August, 1989 just after a month after the complaint of
the workman. In the circumstances it cannot be said that
the workman prepared the ground for abusing the Branch
Manager, Mr. Fateh Singh Jaspal.

It is settled law that guilt can be held proved on the
basis of hearsay evidence but in this case even there is no
hearsay evidence. '

The Inquiry Officer has not discharged his duties
properly. Mr. Fateh Singh Jaspal confirmed his 3 complaint
letters before the Inquiry Officer and he found the charges
proved.

From perusal of the above letter it becomes quite
obvious that the laquiry Officer is duty bound even in ex-
parte proceedings to inquire from the witness regarding
the allegations. In the instant case the Inquiry Officer even
has not asked the workman to elaborate the allegations
containing in his letters. The witness confirmed his
complaint and the Inquiry Officer held it proved.

In the instant case animocity between Mr. Fateh
Singh Jaspal and the workman is proved by the complaints
of the workman mentioned above. Shri Fateh Singh Jaspal
was the sole complainant and he could not even produce
any of the employee under him regarding these allegations.
The Inquiry Officer hastily concluded the inquiry
proceedings after 3 dates. I gave the award on 26-3-2004 in
view of the law cited above in proof,

It was submitted from the side of the management
that the other 2 charges have also been found proved. No
importance can be given to subsequent inquiry as
complainant in other 2 inquiries is Mr. Fateh Singh Jaspal
and the Inquiry Officer should have adopted the same
process. The Inquiry Officer is biased and vindictive and
he has hastliy concluded the inquiry. The Inquiry Officer
is not fair. The obscene and vulgar language appears to be
an offshoot of the mind of Mr. Fateh Singh Jaspal as he
disclosed to the workman that he has been assigned the
duties of falsely implicating him. The disclosure was made
in the month of July and there are complaints of the workman
to the higher autherities regarding the conspiracy being
hatched by Mr. Fateh Singh Jaspal against the workman.
The management was duty bound in such circumstance to
ascertain by preliminary inquiry regarding the truth of the
incident. There is no preliminary inquiry. There is no other
witness than the complainant Shri Fateh Singh Jaspal. The
workman was aggrieved and the workman has made
complaints against the evil designs to falsely implicate him.
The complaints of the workman have been admitted by the
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management and Mr. Fateh Singh Jaspal, so it appears that
there:is mastermind of Mr. Fateh Singh Jaspal in concocting
the vulgar language as mentioned in his complaint, No
man of prudence would utter such ugly words. Such ugly
language can be prepared with a feeling of vengeance only.

+ 1t has been held by the Hon’ble Supreme Court in
(1987) 2 ATC 945 that non adjournment of inquiry
proceedings on submission of medical certificate vitiates
the inquiry proceedings.

It has been further held by the Hon’ble Supreme
Court in Gajendra Pal Sharma Vs. Union of India that in
case there is allegation of biasedness against the Inquiry
officer he should not proceed further. The workman has
written to the Regional Manager regarding the biased
attitjde of the Inquiry Officer and the Inquiry Officer was
in th¢ know of the fact but still he concluded the inquiry ex-
parta. The Inquiry Officer has not discharges his duties of
an Inguiry Officer in view of the judgment referred to above
of the Hon’ble Supreme Court, Civil Appeal No. 4226/1992
decided on 11-8-1994.

The inquiry is held invalid and 1t is liable to be set
aside and it is set aside. The punishment inflicted on the
workman is.also set aside.

In my award dated 26-03-2004, I have found the
inquiry vitiated on the aforesaid reasons and the workman
has Been ordered to be reinstated with 50% back wages in
the facts and circumstances of the case alongwith all the
consequential benefits.

- The reference is replied thus :—

The action of the management of Punjab and Sind

Bank in dismissing the workman Shri Inder Pal Singh

w.e.f. 25-5-1991 is not justified. The management

should reinstate the workman alongwith 50%

backwages w.e.f. 25-5-1991 with continuity of service

" and all the consequential benefits within two months
from the date of the publication of the award.

The award is given accordingly.
Date : 13-6-2007.
R.N.RAI, Presiding Officer

% faeeht, 19 53, 2007

3T, 1986, TfiTew faamg stfufam, 1947 (1947
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(desd gt 116/2000) ) WeRIT et @, A B TR
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[E. T1-12012/91/2000-3T 3R (F-11) ]
e FIR, 2 A

New Delhi, the 19thJune, 2007

8.0. 1986.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes, the Award (Ref. No:
116/2000) of the Central Government Industrial Tribunal-
cum-Labour Court, No. 2, New Delhi as shown in the
Annexure, in the .Industrial Dispute between the
management of Indian Overseas Bank and their workmen,
received by the Central Government on 18-6-2007.

[No. L-12012/91/2000-IR(B-D)}
RAJINDER KUMAR, Desk Officer

ANNEXURE .
BEFORE THE PRESIDING OFFICER :
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABQUR COURT-II,
NEW DEIHI
Presiding Officer : R.N.Rai
L D.No. 1162000
In the matter of :—

Shri Som Pal,

S/o Shri Kotia,
Village & P. O. Aithal,
Distt : Haridwar,
Uttrakhand

Versus ’

Indian Overseas Bank,
Subhash Gargh,

Distt : Haridwar,
Uttrakhand.

Regional Manager,

Indian Overseas Bank,
Regional Office, LIC Building,
Opp. Ch. Charan Singh University,
Garh Road,

Meerut Gity (U. P.)

AWARD

The Ministry of Labour by its letter No. L-12012/91/
2000-1R(B-11} Central Government Dt. 18-10-2000 has re-
ferred the following point for adjudication.

_The point runs as hereunder : —

“Whether the action of the management of Indian
Overseas Bank, Subhashgarh, Dehradun in discon-
tinuing termination the services of Shri Sompal, Ex.
Temporary Sweeper w.e.f. 16-10-1997 is legal and jus-
tified? If not, what relief the concerned workman is
entitled to?”

The Workman applicant has filed claim statement. In
the claim statement it has been stated that the respondent/

_ management is carrying on the business of banking and

earning profit all over India and the workman was posted
in Dustrict Haridwar.



That the rcspondents are governed by the pmvi~
sions of ID Act, 1947,

That the workman was engaged as Safai Karamischari
and he was not assigned any supervisory duty so he is a
workman under the provision of 1D Act, 1947,

That the workman was appointed against absolutelv
a permanent and vacant post of Safai Kavamachari
on 18-9-1991. _

That the workman was discharging duties t¢ [he
satisfaction of all the officers and employees of the bank.

That the services of the workman were terminated
without payment of retrenchment compensation on
16-10-1998.

That in addition to the work of Safai the workman
perfurmed the duties of peon also and complied with all e
orders and directions of the respondent/managesent.

That. the workman was terminated from his duties in
May, 1995 us he was absent due to illness. The management
did not behave with humanitarian attitude agajust the
workman in view of his illness. 7

That the workman was again engaged by the
management on the post of Safai Karamachar
on L9-8-1997.

That no chargesheet was served on the workmai
anc no inquiry was held.

That the workman has worked continuously from
18-9-19917 to 18-10-1998 and he hus worked for 240 days
preceding the vear of termination of his services.

That the termination of the services of the workman
without payment of any retrenchment compensation is
illegal and arbitrazy.

That the workman was performing a permancnt nature
of job and the duty of the Safai Karamachari is always
required by the raanagement.

That the workman deserves o be reinstated taking
the entire period of his work as continuous duty. That the
workman is out of employment since his term' nation.

The Managementi has filed writters statement. Tn the
writien statement is has been stated that the peditioner is
noi a workman as defined u/s 2 (s) of the Act. He was
¢ ployed as a part time sweeper on lemporary hasis and
was being pald on daily wages fixed fee of Rs. 20 per day
for one hour jobt: and was thus a casual labour. Therelore,
the claim of the petitioner is not maintable wider the Act
liable to be rejected forthwith,

That no industrial dispute u/s 2(k) of the Act exists
between the petitioner and management because the
petitioner 1s 1ot a workman under the Act.

That the claim of the petitioner doss no. faliu/s 23-B
ol the Act as he is not a workman and has not put in Z40
days service during the period from Nover ber, 1997 to
Cetaber, 1998, Therefore the same is Hable ta be rejecied.

2950 GUGT—5
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That there is ao master and seivant relationship
hetween ihe appiivant and the respondent because the
applicant serees other eruployers as part-thime SWeCEper s
vrell

i denied thers exists any industrial dispute
beivween the petitioper and e inaragement which is
mziniainable before the Hon’ble tripunal. The averments
ase misconceived and liabile to be rejecied forthwith,

s categorically depied that the petitioner is a
workiman as debined undey the Act or that an industrial
dispuie exisis between the petijoner aud managemend. It
15 submitied that the applicant was pait Lime sweepet
engsnecd onpurely e mporarv basis fo svweep the premises
for about onz hour a day and was being paid @ Rs. 20

put hour pur day. The averments arc baseless,
misconceived and xldf.‘is,. ‘0 be rejected. The submissions
made in preiiminary objeetion, are renicrated,

It 7s dented that the pediioner was appoinica on
adhoc basis again.d periaanen: post as sweeper on 18-9-
19€1. It is submiited that the petiioner was sagaged on
181a Sepiember, 1991 purely on temporary basis depending
unen requisement and exigencies of work, The petitioasr
prriommed avxdc-‘sc'hﬁr&,uf duties upro 13-6-1985 Thercalter
ke himself slopped voruing and aitzpding tc bis dutics 2s a '
temporas y sweepicr. Vide lmu; dated Zc—u 1495;12-7-1995
and 5-5-1995 the mavageinent approeched the petitionss o
resume his duties buf he discontinued trom the service ol
mir own will and acoord and sonne olhcr person was
engaged inhis place oncasualjtemporary besis. Thercafier
in August. 1997 afier a gap of more than 2 years the
nctitioner sgain approached the Masapsment lor being
provided with the same job. Ulpon the persistent requests
of the petiiioner, the Maragement kept him on a purely
iciaporary/casual capacity and on purely partt time,
temporary and on casual basis at the rate vf Rs. 20-00 per
hour per day at the time of discontinuation. The peritioner,
continued (o engage himself in his personal work, appiied
loan from the Bank {or his use in husiness of a cloth
merchant. The averinents oi the peiitioner are false,
riveious and haseless and Habie L b2 rejected.

It is denied that the petitioner was working 0 the
seiistuction of the manageinent. Mone of the staff cicmbers
was happy with his work as at his convepience he used 1o
aksent hinusel] from his duiies ang as 4 resuil every person
of the branch as well 25 customer/pubi‘i(- used 1o be
pncomiuzante due @ dirt and just in the branch, The

cermen mre bascless and liabie o bo rejected.
sctierms of his rersitnent no
il wpor him o renove him

1t i cuhmiticd that &
aotics 1 l(i’uli];t,x e G o
Wy service, Tne pnuiamnb of lndumrmi Urdspuic
¢ had nover

{ronidan
Aotk ‘4/ does not appis onpetiiione case sl
: Uty ln AT p-:evu}ub year
@ e the e of disconzinuadoen. Thers
ape end labls to be rejected. The

worked oo

vetnre da 100

PRSI F i ety

Siegey ot

Biesiions are reiterated.
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That contents, contentions and assertions contained
in para 8 of the petition are wrong and denied. I is denied
that the petitioner worked as a sweeper against a permanent
post and thai the management used to avail his service as
that af a clerk. Tt is submitied that the petitioner has worked
only as a temporary sweeper and that he never worked
more than an hour a day, The Management was never
satisfied with peiizioner work and conduct,

Ii is denicd that the petitioner was denied work in
1993. The lact is that the petitioner used to keep himself on
unauthorized absence without any notice of the
Management. On 16-6-1995 the petitioner apted to keep
himself away from the work without any notice to the
Management. The Management waited for 10 days for his
return to the work and thersafter Management sent
registerec notices to the petitioner residence to report for
duty vide letters dated 26-6-1995; 12-7-1995 and 5-8-1995.
When the petitioner had not respondent any of the notices,
then the Management had no option bui to engage another
sweeper Lo clean the branch office. Afier more than two
vears, the petitioner again approached the Management
and assurzd good work and conduct in fulure. Keeping in
view his request, the Management allowed the petitioncr
one more chance and he was given sweeping work since
19-8-1997. The submissions made in above paras are
reiterated. '

It 15 submitted that as per terms of appointment
workman services can be terminated any time without
assigning any reason or notice, He is a caswul labour,
therefore, serving notice and conducting any enquiry are
not applicable.

That contents, contentions and assertions coniained
in para 11 of the petitions are wrong and denied. It is denied
that the petitioner had worked in the Bank continuously
since 18-9-1998. The petitioner had never worked for 240
days conlinuously in any of the preceding year. The
averments are baseless and liable to be rejected forthwith.

t is submitted that the petitioner is a casual labour
and rot a workman under the Act, Therefore, provisions of
the Act are not applicable to the petitioner, hence no
compensation is required to be paid by the management
and none of the provisions of law were overlooked. The
averments, are misconceived and liable to be rejected.

It s denied that the petitioner has been removed
from services illegally. The petitioner has never worked
continuously since 18-9-1991. The petitioner was removed
from the services on account of his unsatisfactory services
as well as unwanted and unwarranted conduct, character
and attitude. Thereforc the petitionar is not fit for the jab in
the Bank. '

It is denied that after removal from the job, the
petitioner had become employed. Keeping in view of his
past relations, the Bank had granted the petitionier a loan
for Rs, 20,000-00 for readymade garments shop. Besides

this the petitioner had been working under the other
emplover as sweeper in the residential house of the village,

[t is evident that the petitioner is neither a workman
nor any dispuic between the petitioner and the respondent
exists. The petitioner was not conaecied with any of the
banking functions. During his tenure the petitioner was in
the habit of keeping himself or unauthorized absence
without any notice to the Bank with the resull the Bank
used 1o face [ot of inconvenience 1o get another sweeper
for cleaning the branch premiscs. The respondent had
advised the petitioner number of times for being regular in
his job but every effort of the Bank was made futile.

Kecping in view of above, the petitioner claim before this
Hor’blc Tribunal is not maintainable and liable to be rejected.

The Management therefore mosi respectfully prays
that the claim of the petitioner may kindly be rejected
forthwith with heavy costs as the same is legally not
maintainable. ’

The workman applicant has filed rejoinder. In his
rcjoindér he has reiterated the averments of his claim
statement and has denied most of the paras of the writien
statement, The management has also denied most of the
paras of the claim statement.

Evidence of both the parties has been taken.

Feard arguments from both the sides and perused
the papers on the record.

It was submitted from the side of the workman that
he worked continuously from 18-5.1991 to 15-10-1998, The
services of the wotkman were dis-continued in view of his
illness. He approached the management and ihe
management again engaged himon 19-8-1997 and he worked
up to 15-10-1998. His services were illegally terminated on
16-10-1998 without payment of retrenchment compensation
and one month’s pay in lieu of notice. '

It was further submitted that the workman has worked
for 240 days from 19-8-1997 to 15-10-1998. He has not been
paid any retrenchment compensation and one month’s pay
in lieu of notice.

It was further submitted that it has been admitted by
the management that the workman was cngagcd as casual
labour on 18-9-1991 and he worked up to April, 1995 and
thereafter the workman did not join duty as he was itl and
his services were terminated on the ground of his un-
availability.

Tt was further submitted that the management has
filed chart Annexure-B-143 and it has been admitted that
the workman worked for 64 days in 1996-1997 and 213 days
in 1997-1998. The Sundays and holidays have noi been
calculated by the management. In case Sundays and
Holidays are calcutated the workman has performed more
than 240 days work during 1997-1998 and his services were
terminated without payment of retrenchment compensation
and one month’s pay in liev of notice.
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It is lrue that Sundays and Holidays are to he
caleulated while calculating the working days. In case
Sundays and Holidays are calculated the working days
from November, 1997 to October, 1998 will come to more
than 240 days.

It was submitted from the side of the management
that the workman was engaged as casual labour for cleaning

and sweeping Lhe toilet in 1991 but the absented hirsell

from duty in May, 1995 and 3 nolices dated 2641395,
12-7-1995 & 5-8-1995 were sent to him. He did not * ey up,
50 arather warkman in his place was engaged for v :ping
and cleaning ta tailet.

It was [urther submitted that the workma.. appisw.
for loan ol Rs.24,900 on 18-10-1997 for trade of Rearyrzd:
Garments and he was sanctioned Rs.20,000 ic..a. The
work:nan filled up the form himself and he has aigned itand
he has declared himsclf unemployed.

It was submiited that the workman was engagcd
casually oniv for cleaning and sweeping the toilet of the
Bank affice. There was no necessity of engaging part time
sweeper as the affice was very smail and the wilet was to
be cluancd only ance during the 24 hours in the morning,
He attended his dutics of sweeping and cleaning the toilet
and he wemt away. He performed such duties in various
places Le. the workman has made declaration in the form of
lozn that i was not employed anywhereelse, The
documents regarding loan are attached with the records
and 1i has not been deanied by the workman.

It was further submitted that in the absence of the
workman another casual labour was engaged for one hour
for cleaning and sweeping the tailet and he was paid
Ru 10 sometimes Rs. 15 on the days he swept the office
and cleancd the toifet. The management has attached the
vouchers. The vouchier show that the workman was paid
(@Rs 10 per day and it has been mentioned in the vouchers
that the paymaents were made as expenses of cleaning and
swreping.

It was further submiticd that thercafter the amount
was cnhanced to Rs. 15 per day and the workman per-
formad only the work of sweeping and clcaning and he
went away and discharged the samce duties at other places
also,

It was [urther submitied that the workman joined
sorac other dutics and he did not turn up in the month of
May, 1995 s0 another person was engaged. The workman
himse!l abandened his work and another workman was
engaged, so there 18 no question of payment of retrench-
ment compensation o the workman.

It is true that in case a workman abandons his
service he 16 ot entitled 1o any retrenchment compensa-
tion. The marngement has sent 3 letlers asking the work-
man ‘o resurms the doties but the workman failed o do so.

It was further submitted that in the absence of the
workman Mr. Madal Lal was engaged from December, 1996

to June, 1997 and one Mr. Gopal from July, 1997 to August,
1997. These workmen have also been paid @Rs.15 per day.
The management has attached the vouchers regarding
payment of Madan Lal. Madan Lal was initially raid @
Rs.10in 1997. The amount was raised to Rs. 20 during his
last working days.

It was further submitted that the workman lias been
performing duties at some other places and he has received
the amount through cheque. The cheques have been
annexed with the records.

In case the workman performs 240 days as whoje
timer he is entitled to retrenchment campensation and
one month’s pay in lieu of notice but he has to establish
that he has aischa) ged duties during the entire office hours.

In the present case the workman has filed vouchers
relating to Safaiwork only. It has been mentioned specifi-
cally that the amount of Rs. 10,15 & 20 have been paid as
expenses of sweeping and cleaning. It has nowhere been
mentioned that the workman performed any other duty
except sweeping and cleaning. The workman has not filed
any document 1o show that he was engaged tor office
work also, He has filed only vouchers and it has becn
specificaliy mentioned in the vouchers that the amount is
being paid as expeaditure of sweeping and cleaning. No
payment for any other work has been made to the workman
and the workman has no evidence to that effect, so it is
held that the workman performed the work of sweeping
and cleaning only in the premises of the bank only for
aimost 1 {one ) hour. It is also found proved that the work-
man discharged such duties at several other places.

~ The workman was paid not more than Rs. 250-260
during his initiai service period. No workman can work on
this amount {or the whole day. In 1997 -98 the workman has
been paid @Rs. 20 for safai work. It will not amount to more
than 450-500. No workman would get himself engaged for
the entire day at Rs.450-500. The fact is that the workman
sweeped and cleaned several places in the morning. He
was not a part timer as no letter has been issued to him as
part time work. There is specific provision for employment
of part time Safai Karamchari in the BPS. They are engaged
for half day at consolidated sum of pay. The workman is
not a part timer. He was engaged for sweeping the office
and cleaning the toilet in the morning before office hours
and theseafter he left the place and did the same work at
other places. In such circumstances the work of 240 days
does not carry much meaning. The workman performed his
specific job initially on Rs.10 per day and it was enhanced
to Rs.15-20. He is not a part timer or casuval worker. No
office canafford to engage a sweeper for the whole day for
sweeping and cleaning only small premises.

Even at present the management has engaged
sweeper in that capacity. Such workman can be deemed
only as worker on contractual basis and they get payment
for the work done by way of sweeping and cleaning of the
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prermises o s hour and they are not eatdied Lo 1elrench-
o Solnnensation and reiastialement
T poberen eoas rephied thing -

.

oo aciion of the management of Indain Overseas
Terry, Subhashgach, Dchradun in dscontnningterming
i dhe sendiees of Shoei Sempal. o Vemnerany Swveepas
voe U 0A 14)- 19407 is logal and justitied. The workman zpph-

can! 13 not entitied o get any relief as prayed for

The ey e given eccordingly.

il 34-00-2067 R. M. RAL Preciding Officer

35 fedl, 19 97, 2007

WL, 1987, - ST e s, 194 (1947
T4y TEN WE 17 F F H, SRl WrET AR
G W i S vy Pl s TR aven @
=, arzde e it faar & el aren diegfie
AR AT NS, ST T (Hed HRal 102/2004)
I R} S R W ) LY-s- 2007 &) I

[ Q@400 240/ 200437 5T (€ g) ]
qrz f&g, A ol
slow Dethy, e Ttk June, 2007

HO 1947 - 1 parsuance of  Section 17 of the
Tiodustrin! Diepates Act 1947 (14 of 1947) the Cenvat
Cuvernment horeby publishes rhn Award (ef. No. 103/
204y of the Conival Government Industrial Tribunai-cam-
o Cuiry, Locknoew as shown in the Annexure, in the
fial DHspute Between e employers lnrelitbm o the
vezent of Tolecom Department and duir woirkman,
. was reccived by the Centre! Governrern? on
LY

5’\@ L4001 2/ 402006 IR AL
SURENDRA SINGel Desk Otficer
Atk AURE
CENTRAL, GOVIRRMENT INDUSTRIAL
TR NAL-CTM-LABOUR COLUKT,
LAUCERNOW
PRESENT
Shrikant Shokla : Presiding Officer
1.0 No. 1382004
tef, No. 14801 2/46/2004-TR(D1J)
I3td. 5 10-20K4
BE WE¥N

S, Sechinder Kumar s/o Sh. Sudarshan
Woo Rprswat Noear,
Taatt, Bahraich- 271865

Aot

[ParT II—-SEc. 3{ii})]

AL Chaet benerai Managcr
Teleconimunicauon Cast,

tuckow/The Principal General Manager,
Pee {ey Bhawan,

Lucknow

‘The Telecon District Manager,

Tclewom Deptt. BSNT.

B uaich-271365

AWARD

The Government of India, Ministry of Labour, New
Neihy referved the follwong dispute vide No. L-40012/46/
2004-18(DYY Dated 5-10-2004 for adjudication to the
Presiding Officer, CGIT-cum-Lanour Court, Lucknow;

“WHETHER THE ACYTION OF THE
MANAGEMENT OF BHARAT SANCHAR
NIGAM LT BEHRAICH IN TERMINATING
THE SERVICES OF SR SACHINDER KUMAR §/
= SR] SUDARSHAN, DAILY LABOUR WEF 31-
7-01 1S LEGAL AND JUSTIFIED 7 IF NOT TO
WHAT RELIEF THE WORKMAN IS ENTITLED ¥

Worker’s case in brief is that he has joined his
gervices as daily wager casual labour (class IV post) in
August 1998 in serious exigencies of departmental work:
sifice then he has beer working with the said post for
move than 240 days of service in the preceding year ard
Teiecom Disirict Manager, Buhraich ha: terminated his
services without any Valxd reason absnlutely in illegel,
arbilrary, malafide and discriminalory manner withous
holding any apportunity of hearing to the worker. Worker
kas accordingly prayed that the court should direct to
Telecois  Disirict Manager, Bahraich o take back the
worker ia service and pay him wages and other
conseyiential benefiis in the interest of justice.

Sr1 Ram Charan posted as Divisiorat Engineer {HQ)
o e office of TDM, Bahraich who is authorisad to file
wiilten staiement on behalf of opposite parties have filed
the wiitten statement. Denving the claim the opposite
party he has stated that worker was never appointed by
the opposite parties to any class 1V post nor he was
engaged as daily labour in 1998. Thus, there was no
guesdon of having completed 240 davs in the service by
the worker. Tt is also submitted that if the worker was
appointed by the opposite party to a post a formal
appointment letter would have been issued to the worker
al that point of time Bharat Sanchar Nigam ELtd. had not
come inio existence and it was a department of Ministry
of Telccommunication. So far as the engagement of
Workmen on daily wages is concerned it is submitted
that there was a comptete ban on the engagement of
fresh casual labourer/Gaily wagers in the department with
effect from 12-6-88. It is also submitted thal casual
tabourers were earlier engaged by the department on
muster roll but after putting a ban on the engagement of
the casual labourer/daily wagers by means of an order
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w.e.f. 12-6-88 which was later on circulated vide letter
dt. 12-2-99 no fresh labourer is being engaged on muster
roll. Worker has not worked with opposite party.

Worker did not turned up though various
opporlunities was given to the worker for producing his
vidence but when worker did not appear on 18-7-06 then
it was observed that worker is avoiding 1o produce his
evidence accordingly the worker was order to produce all
evidence of its witness in form of affidavit within
15 days after sending the copies to the opposite party
and produce all the witness for cross examination on
17-8-06. Worker was also warned and in casc of default
the case shall proceed for recording the evidence of
opposite party. On 17-8-06 the worker again did not
turn up instead a application was moved by the
representative of the worker stating that applicant is
enable to appear for evidence due to sudden illness.
Worker too did not turn up however, the case was
adjourned 1o 25-8-06 and worker was again directed
to file :he affidavit of its evidence by 25-8-06. But on
25-8-06 and on subsequent date i.e. 15-9-06 the worker
did <ot turn up and only representative of the opposite
par-y appeared therefore the court ordered the case
pr ceed ex-party against the worker and 6-10-06 as fixed
fc. opposite party evidence.

On 6-10-06 opposite party filed the affidavit of
Sri Ram Charan.

Oppusite party has also filed his written argument
on 5-12-06.

Perfused written argument and evidence on record.

According o the reference order the court was to
adjudicate “Whether the action of the nianagememt of
Bharat Sanchar Nigam Ltd., Behraich in terminating the
services of Sri Sacchinder Kumar S/o 3ri Sudarshan,
Daily labour w.e.f. 31-7-01 is legal and justified ? If not,
to what relief the wotkman is entitied 77

The workman was required to prove that he was
appointed as daily wager in August 1998 and his services
were lerminated on 31-7-01 and that he has completed
240 days work immediately preceding 31-7-01 in
12 calendar months. The burden was on the worker but
the worker has not come forward to prove by satisfactory
evidence that he was engaged as daily wager casual
worker in 1998 and he was terminated by the management.
The opposite party has proved by affidavit that worker
was neither appointed by the opposite party to any class
IV post or he was engaged as daily wager/casual labour
in 1998, It is also proved that no orders have been
passed for appointment/engagement of the worker by
the competent authority to eresiwhile of Ministry of
Telecommunication, Opposite party has also prove that
there was complete ban on engagement of fresh casual
labour w.e.f. 12-6-88. It is also proved that Sub Divisional
Officer of the Telecom department was not competent
authority to engage any daily wager without approval of

the competent authority. The Divisional Engineer has
proved fact said copy of the document annexed by the
worker with the claim statement of engagemcent are not
genuine documents. In the circumstances ! come to the
conclusion that worker has not dischaiged his burden to
the effect that he was engaged and subsequently
teriminated on 31-7.01 by the management of Bharat
Sanchar Nigam Lid. He has also not proved that he
actually worked for 240 days in the calendar year
immediately preceding the date of tcrmination. Award
passed accordingly and the warker is not entitled to any
reliet,
Lucknow 12-6-2007
SHRIKANT SHUKILA, Presiding Officer
¢ faeelt, 19 54, 2007
AN, 1988 . —Mefih fyang sifufrem, 1947 (1947
F114) H W7 17 & 0§, FAE WER 3vea
At Foad Sedege = We & wag P! 3R 3
T @ W, oy § fifte sife g § S<ie
wWER e sfusorsm e, 98T & 99
(wedd g 68, 70, 71, 75,76, 77, 82, 162, 163, 164, 187,
188, 189, 192, 193, 165, 199, 200, 204, 166, 72, 80, 185,
194, 196, 206, 184, 69, 190, 186,/2000 & 52001 &
Y HT 2, S F3A TER FE 19-6-2007 F WD
g3 o
[H. T#-42012/71 @ 74 TH/2000-3T8 IR (F7,)
T#-42012/76, 78/2000-1% AT (Tr.q,)
TEA-42012/52 ¥ 57 Th /200037 AR (F.7,)
TH-42012/142 § 147 T%6/2000-31% AR (A7)
TH-42012/146/2000- K13 AN (B1.4,)
. WE-42012/156 § 161 9%/2000-37% AN (F.F,)
[TE-4201/163 , 165,165, 167, 187, 1882000~ 3 (&, )
New Delhi, the 19th Tune, 2007

S. 0. 1988.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Centra!
Government hereby publishes the Award (Ref. No.
68,70,71,75,76,77,82,162, 163, 164, 187, 188, 189, 192, 193,
195, 200, 204, 66, 72, 80, 185, 194, 196, 206, 184, 69, 190, 186/
2000 & 5/2001) Government Industrial Tribunal-cum-Labour
Court, Lucknow as shown in the Annexure, in the
Industrial Dispute between the employers in relation to
the management of Indian Veterinary Research Institute
and their workman, which was received by the Central
Government on 19-6-2007.

[No.L-42012/71 10 74, 76, 78, 52 t0 57/2000-IR(DU)
1-42012/142 10 147, 149, 156, to 161/2000-IR(D-L})
L-42012/163, 165, 166, 167, 187, 188/2000-IR(D-U)]

SURENDRA SINGH, Desk Officer
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ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
‘ LUCKNOW

PRESENT:
SHRIKANT SHUKLA, Presiding Officer
1. D. No. 68/2000
Ref; No. L-42012/74/2000-IR (DU) dated 31-7-2000
‘ BETWEEN

Shri Mohan Lal S/o Shri Khyali Ram,
R/0 Kuandada, PO-Valipur Bareiily (UP)

AND
The Director

Indian Veterinary Research Institute,
_ Izat Nagar, Bareilly (UP)-243001. .

2. LD. No. 70/2000
Ref. No.1.-42012/78/2000-IR (DU) dated 31-7-2000
BETWEEN
Shti Bhawan Prakash S/o Shri Sunder Lal
R/o Nogana Ghatampur, PO-Madauli
' Bareilly (UP)
AND

The Director

Indian Veterinary Research Institute
lzat Nagar, Bareilly (UP)-243001.

3.1.D. Ne. 71/2000
Ref. No.1.-42012/56/2000-1R (DU) dated 31-7-2000
BETWEEN

‘Shri Hem Raj S/o Shri Bulakhi Ram
R/o Kundada Kurmiavan, PO-Valipur
Bareilly (UP)

AND
The Director

Indian Veterinary Research Institute,
- Izat Nagar, Bareilly (UP) -243001.

4. L.D. No. 75,2000
Ref. No.1.-42012/55/2000-IR(DU) dated 31-7-2000
BETWEEN
Shri Daya Ram S/o Shri Banshi Lal,
R/o Kvandada, PO-Valipur Bareilly (UP)
AND
The Director

Indian Veterinary Research Institute,
i [zat Nagar, Bareilly (UP)-243001.

5.1.D. No. 76/2000
Ref. No, L-42012/53/2000-IR (DU) dated 31-7-2000
BETWEEN
Shri Vijay Pal S/o Shri Cheda Lal,

R/o Kuandada PO Valipur
Bareilly (UP)

AND
The Director

Indian Veterinary Research Institute,
Izat Nagar, Bareilly (UP) -243001.

6. 1.D. No. 77/2000
Ref. No. 1.-42012/52/2000-IR (DU) dated 31-7-2000
BETWEEN

Shri Mahendra Pal S/o Shri Nand Ram,
R/oKalara, PO-Bhairpur
Bareilly (UP)

AND
The Director

Indian Veterinary Research Institute,
Izat Nagar, Bareilly (UP) -243001.

7.1.D. No. 82/2000
Ref. No. 1-42012/73/2000-IR (D) dated 3-8-2000
BETWEEN
Shri Sewa Ram S/o Shri Balaram ,
R/o Tiyulia, PO-Tiyulia
Bareilly (UP)
AND
The Director

Indian Veterinary Resgarch Institute,
[zat Nagar, Bareilly (UP) -243001.

8. 1. D. No. 162/2000
Ref. No. 1.-42012/149/2000-IR;(DU) dated 10-10-2.000
BETWEEN
Shri Tota Ram S/o Shri Bela Ram,

R/o Teulia, PO-Teulia

Bareilly (UP)
AND '

The Director

Indian Veterinary Research Institute,
lzat Nagar, Bareilly (UP) -24300(H.

9. 1. D. No. 163/2000
Ref. No. 1,42012/16312000-112@ (DU) dated 10-10-2000
BETWEERN

Shri Rara Pal S/o Shti Roshan Lal,
R/o Pareva Kurmiyan, PO-Senthal
Bareilly (UP)

AND
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The Director

Indian Veterinary Research Institute,
[zat Nagar, Bareilly (UP) -243001.

10. I. D. No. 164/2000
Ref. No. L-42012/165/2000-1R (DU) dated 10-10-2000
BETWEEN

Shri Har Prasad S/o. Shri Tula Ram,
R/o Pareva Kurmian, PO-Senghal
Bareilly (UP)

AND
The Director

Indian Veterinary Research Institute,
Izat Nagar, Bareilly (UP) -243001.

11. 1. D. No. 187/2000
Ref. No. L-42012/155/2000-IR (DU) dated 10-10-2000
BETWEEN

Shri Sunil Kumar S/o. Shri danial Benjamin,
R/o Parikshit Nagaria, Defence Colony
lzat Nagar, Bareilly (UP)

AND
The Director

Indian Veterinary Research Institute,
lzat Nagar, Bareilly (UP) -243001.

12. LD. No. 188/2000
Ref. No. L-42012/144/2000/IR (DU} dated 10-10-2000
BETWEEN

Shri Puttan Khan S/o. Shri Jameel Khan,
R/0 Ananta, PO-CBJ
Bareilly (UF)

AND
The Director

Indian Veterinary Research Institute,
Irzat Nagar, Bareilly (UP) -243001.

13. 1.D. No. 189/2000
Ref. No. L-42012/143/2000-IR (DU) dated 10-10-2000
BETWEEN
Shri Dieen Dayal Sfo. Shri Ganga Ram,

R/o Jafar Pur, PO-Mauji Pura
Bareilly (UP)

AND
The Director

Indian Veterinary Research Institute,
Izat Nagar, Bareilly (UP) -243001. -

14. LI}. No. 192/2000
vef. No. 1-42012/157/2000-IR (DU) dated 10-10-2000

BETWEEN

Shri Siya Ram S/o. Shri Buddh Sen,
R/o Pareva Kurmiyan, PQ-Senthal
Bareilly (UP)

AND
The Director

Indian Veterinary Research Institute,
Izat Nagar, Bareiily (UP)-243001.

15. L.D. No. 193,/2000 .
Ref. No. L-42012/158/2000-1R (DU) dated 10-10-2000
BETWEEN

Shri Balak Ram S/o. Shri Bulaki Ram,
R/o Chhota Bihar,
Izzat Nagar, Bareilly (UP)-243001

AND
The Director -

Indian Veterinary Research Institute,
Izat Nagar, Bareilly (UP) -243001.

16.1.D. No. 195/2000
Ref. No. L-42012/160/2000-1IR (DU) dated 10-10-2000
BETWEEN

Shri Babu Ram S/o. Shri Ganga Ram,
R/o Pipal Sana Chaudhari PO-Mauji Pura
Bareilly (UP)

AND
The Director

Indian Veterinary Research Institute,
Tzat Nagar, Bareilly (UP) -243001.

17.1.D. No. 199/2000
Ref, No. L-42012/166/2000-IR (DU) dated 10-10-2000
BETWEEN
Shri Sanjay Tiwari S/0. Shri R. K. Tiwari,
R/o Defence Colony, Air Force Gate
PO-Izat Nagar
Bareilly (UP)
AND
The Director

Indian Veterinary Research Institute,
Izat Nagar, Bareilly (UP)-243001.

18. 1.D. No. 200/2000
Ref. No. L-42012/167/2000-1R (DU) dated 10-10-2000
‘ BETWEEN

Shri Ramesh Chand S/o. Shri Shyam Lal,
" R/o Ramiya Pur, PO-Khurla
Bareilly (UP)
AND
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The Director

Indian Veterinary Research Institute,
izat Nagar, Bareilly (UP)-243001.

19. L.D. No. 204/2000
Ref. No. 1.-42012/187/2000-1R (DU) dated 31-10-2000
BETWEEN

ShriRam Swaroop Sfo. Shri Sunder Lal,
R/o Pareva Kurmivan PO-Nawab Ganj
Baretlly (UP)

AND
The Director

Indian Vewrinary Rescarch Institute,
Tzal Nagar, Barcilly (UP)-243001.

20. 1.b. No. 66/2000
Ref, No. L-42012/76/2000-1R (DU) dated 31-7-2000

BETWEEN

Shri Mohar Singh S/o. Shri Behari fal,

R/ Mohan Pur urf Ram Nagar PO-University
Barcilly {UP)
AND

The Director

Indian Veterinary Research Institute,

izal Nagar, Bareitly (UP)-243001.

21, L.D. No. 72/2000
Ref. No, [.-42012/57/2000-1R (DU) dated 31-7-2000
BETWEEN

Shri Krishan Kumar S/0 Shri Kundan Lal,
R/o Mohan Pur urf Ram Nagar, PO-University
Bareiily (UP)

AND
The Director

[ndian Vcterinary Research Institute,
Izat Nagar, Barcilly (UP) -243001.

22.1.D. No. 8072000
Ref. No. 1.-42012/54/2000-1R (DU) dated 31-7-2000
BETWEEN

Shri Chet Ram 5/0 Shri Khyali Ram,
- R/o Kuandada, PO-Vahpur
Bareilly (UP)

AND
The Director

Indian Veterinary Rescarch Institute,
izat Nagar, Bareilly (UP) -243001.

23.1.D. No., 185/2000
Ref. No. L-42012/147/2000-1R (DU} dated 10-10-2000

BETWEEN

Shri Jawahar Lal S/0 Shri Ram Charan Lal,
R/o Patti Beharipur PO-Maujipara
Bareilly (UP)

AND
The Director

indian Veterinary Research Institute,
Izal Nagar, Bareilly {UP) -243001.

24.1.D. No. 19472000
Ref, No, L-42012/159/2000-IR (DU) dated 10-10-2000 -
BETWEEN

Shri Om Pal S/o Shri Mohan Lal,
R/o Pareva Kurmian, PO-Santhai
Bareilly (UP)

AND
The Director

Indian Veterinary Research Institute,
Izat Nagar, Bareilly (UP)-243001.

25.1.D. No. 196/2000
Ref. No. 1-42012/161/2000-1R (DU) dated 10-10-2000
BETWEEN

Shri Ram Awtar S/o Shri Deen Dayal, ‘
R/o Bujhia, PO-Bhojipura
Bareilly (UP)
AND |
The Director

Indian Veterinary Research Institute,
Izat Nagar, Bareilly (UP) -243001.

26.1.D. No. 206/2000
Ref. No. L-42012/188/2000-IR (DU) dated 31-10-2000
BETWEEN
Shri Harswaroop S/o Shri Dhani Ram,
R/o Pareva Kurmian, PO-Sathal
Bareilly (UP)
AND

The Director

Indian Veterinary Research Institute,
izat Nagar, Bareilly (UP) -243001.

27.1.D. No, 52001
Ref. No. L-42012/71/2000-IR (DU) dated 21-11-2000
BETWEEN

Shri Payare Lal S/o. Shri Munna Lal,
R/o Mohan Pur Ram Nagar, PO-University
Bareilly (UP)

AND
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The Director
Indian Veterinary Research Institute,
Izat Nagar, Bareilly (UP) -243001.
28.1.D. No. 184/2001

Ref. No. L-42012/156/2000-IR (DU) dated 10-10-2000
BETWEEN

Shri Rajesh Kumar /0. Sh. Shyamlal,
R/o Subhash Nagar, Rajeev Colony
PO-Subhash Nagar
Bareilly (UP)

AND

The Director
Indian Veterinary Research Instituts,
Izat Nagar, Bareilly (UP) -243001.

. 29.1.D. No. 69/2001
Ref. No. 1.-42012/72/2000-1IR (DU) dated 31-7-2000
BETWEEN

Shri Bhim Sen S/o. Sh. Banshi Lal,
R/o Kvandada, PO-Valipur
Bareilly (UP)

AND

The Director
Indian Veterinary Research Institute,
Izat Nagar, Bareilly (UP) -243001.

30.1D. Ne. 190/2001
Ref. No. 1L-42012/142/2000-IR (DU) dated 10-10-2000
BETWEEN:
Shri Moo! Chand S/o0. Naithulal,

R/o Jafarpur, PO-Khanpur
Bareilly (UP)

AND

The Director
Indian Veterinary Research Institutz,
lzat Nagar, Bareilly (UP) -243001.

31.1.D. No. 186/2000
Ref. No. L-42012/146/2000-1R (DU) dated 10-10-2000
BETWEEN

Shri Omkar S/o, Beniram,
R/o Chhoti Bihar, PO-Izat Nagar
Bareilly (UP)

AND

The Director
Indian Veterinary Research Institute,
Izat Nagar, Bareilly (UP) -243001.

AWARD

All reference order stated above were referred by the
Government of India, Ministry of Labour for zdjudication

2959 GI/O7T-6

of following schedules respectively to the Presiding
Officer, Central Government, Industrial Tribunal-cum-
Labour Court, Lucknow.

1. “Whether the action of the management of the Indian
Veterinary Research Institute, [zat Nagar, Bazeilly in
terminating the services of Sh. Mohan Lal S/o Sh.
Khyali Ram, Ex-daily wager w.e.f. 17-2-95 is legal and
justified? If not, to what relief the workman s entitled
and from which date?”

2, **Whether the action of the management of the Indian
Veterinary Research Institute, Izat Nagar, Bareily in
terminating the services of Sh. Bhawan Prakash S/o
Shri Sunder Lal, Ex-daily wager w.e.f. 17-2-97 is legal
and justified? If not, to what reliel the
workman is entitled and from which date?”

3. ““Whether the action of the management of the Indian
Verterinary Research Institute, Izat Nagar, Bareilly in
terminating the services of Sh. Hem Ram S/o Shri
Bulakhi Ram, Ex-daily wager w.e.f. 25-5-93 is Jegal
and justified? If not, to what relief the workman is
entitled and from which date?”

4. “Whether the action of the management of the Indian
Veterinary Research Institute, Izat Nagar, Bateilly in
terminating the setvices of Sh. Daya Ram S/o Banshi
Lal, Ex-daily wager w.e.f. 16-2-95 is Jegal and justified?
If not, to what relief the workman is entitled and from
which date?” '

5. ““Whether the action of the management of the Indian
Veterinary Research Institute, 1zat Nagar, Bareilly in
terminating the services of Sh.Vijay Pal S/o Sh.
Chedalal, Ex-daily wager w.e.f. 24-8-91 is Jegal and
justified? If not, to what relief the workman is entitled
and from which date?”

6.  ‘“Whether the action of the managementof the Indian
Veterinary Research Institute, 1zat Nagar, Bareilly in
terminating the services of Sh, Mahendra Pal S/o Sh.
Nand Ram, Ex-daily wager w.e.f. 17-2-95 is legal and
justified? If not, to what relief the workman is entitled
and from which date?”

7. “Whether the action of the management of the Indian
Veterinary Research Institute, Izat Nagar, Bareilly in
terminating the services of Sh. Sewa Ram S/o Sh.
Bela Ram w.e.f. 17-2-95 is legal and justified 7 If not,
to what relief the workman is entitled and from which
date?” : '

8. ‘“Whether the action of the management of the Indian
Veterinary Research Institute, Jzat Nagar, Bareilly in
terminating the services of Sh. Totaram, Ex-daily
wager w.e.f, 02-11-94 is legal and justified? 1f not, to
what relief the workman is entitled and from which
date?”

9. “Whether the action of the managementof the Indian
Veterinary Research Institule, Izat Nagar, Bareilly in

Ty
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10.

11

12.

13.

14.

16.

17.

18.

' terminating the services of Sh. Rampal, Ex-daily wager
:w.e.f. 01-7-90 is legal and justified? If not, to what

relief the workman is entitled and from which date?”

‘“Whether the action of the management of the Indian
Veterinary Research Institute, Izat Nagar, Bareilly in
terminating the services of Sh. Har Prasad, Ex-daily
wagerw.e.f. 29-11-87 is legal and justified? If not, to
what relief the workman is entitled and from which
date?”

““Whether the action of the management of the Indian
Veterinary Research Institute, [zat Nagar, Bareilly in
terminating the services of Sh. Sunil Kumar, Ex-daily
wager w.e.f. 12-2-91 is legal and justified? If not, to
what relief the workman is entitled and from which
date?”

““Whather the action of the management of the Indian
Veterinary Research Institute, [zat Nagar, Bareilly in
terminating the services of Sh. Puttan Khan, Ex-

 daily wager w.e.f. 24-7-84 is legal and justified? If

not, to what relief the workman is entitled and from
which date?”

‘“Whether the action of the management of the Indian

. Veler‘nary Research Institute, [zat Nagar, Bareilly in
* terminating the services of Sh. Deen Dayal, Ex-daily

waget w.e.f. 7-2-93 is legal and justified? If not, to

+ what relief the workman is entitled and from which

date?”

© ““Whether the action of the management of the Indian
: Veter#nary Research Institute, [zat Nagar, Bareilly in

terminating the services of Sh. Siya Ram,

" Ex-daily wager w.e.f. 7-1-92 is legal and justified? If

not, to what relief the workman is entitled and from
which date?” :

: Whether the action of the management of the Indian

Veterinary Research Institute, Izat Nagar, Bareilly in

. terminating the services of Sh. Balak Ram,

Ex-ddily wager w.e.f. 9-7-85 is legal and justified? If

~ not, t what relief the workman is entitled and from

which date?”

. “Whether the action of the management of the Indian

Veteﬁnary Research Institute, Izat Nagar, Bareilly in
terminating the services of Sh. Baburam Ex-daily
wager, w.e.f. 1-6-94 is legal and justified? If not, to
what relief the workman is entitled and from which
date?”

“Whether the action of the management of the Indian
Vetegnary Research Institute, Izat Nagar, Bareilly in
terminating the services of Sh. Sanjay Tiwari,
Ex-daily wager, w.e.f. 11-4-95 is legal and justified? If
not, 1o what relief the workman is entitled and from
which date?”

‘““Whether the action of the management of the Indian
Veterinary Research Institute, Izat Nagar, Bareilly in

19.

21.

terminating the services of $h. Ramesh Chand Ex-
daily wager, w.e.f. 6-9-89 is legal and justified? If not,
to what relief the workman is entitled and from which
date?”

“Whether the action of the management of the Indian
Veterinary Research Institute, Izat Nagar, Bareilly in
terminating the services of Sh. Ramswaroop, Ex-
daily wager, w.e.f. 1-7-90 is legal and justified? If not,
to what relief the workman is entitied and from which
date?”

““Whether the action of the management of the Indian
Veterinary Research Institute, Izat Nagar, Bareilly in
terminating the services of Sh. Mohar Singh $/o Sh.
Behari Lal, Ex-daily wager, w.e.f. 1-1-91 is Jegal and
justified? If not, to what relief the workman is entitled
and from which date?”

““Whether the action of the management of the Indian
Veterinary Research Institute, Izat Nagar, Bareilly in
terminating the services of Sh. Krishna Kumar S/o
Kundan Lal, Ex-daily wager, w.e.f. 17-2-95 is legal
and justified? If not, to what relief the workman is
entitied and from which date?”

““Whether the action of the management of the Indian
Veterinary Research Institute, Izat Nagar, Bareilly in
terminating the services of Sh. Chet Ram
S/o Khyali Ram, Ex-daily wager, w.e.f. 17-2-95 islegal
and justified? If not, to what relief the workman is
entitled and from which date?”

““Whether the action of the management of the Indian
Veterinary Research Institute, Izat Nagar, Bareilly in
terminating the services of $h. Jawahar Lal, Ex-daily
wager, w.e.f. 18-10-94 is legal and justified? If not, 10
what relief the workman is:entitled and from which
date?”

““Whether the action of the management of the Indian
Veterinary Research Institute, [zat Nagar, Bareilly in
terminating the services of Sh. Ompal, Ex-daily wager,
w.e.f. 13-10-93 is legal and justified? If not, to what
relief the workman is entitléd and from which date?”

““Whether the action of the @anagement of the Indian
Veterinary Research Institute, Izat Nagar, Bareilly in
terminating the services of their workman
Sh. Ram Avtar, Ex-daily wager, w.e.f. 22-12-87 is legal
and justified? If not, to what relief the workman is
entitled and from which date?”

‘“Whether the action of the management of the Indian
Veterinary Research Institute, Izat Nagar, Bareilly in
terminating the services of $h. Harswaroop, Ex-daily
wager, w.e.f. 7-1-92 is legal and justified? If not, 1o
what relief the workman is entitled and from which
date?”

“Whether the action of the management of the Indian
Veterinary Research Institute, Izat Nagar, Bareilly in
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terminating the services of Sh. Pyarelal S/o Shri
Munnalal, Ex-daily wager, w.e.f. 7-1-92 is legal and
justified? If not, to what relief the workman is entitled
and from which date?”

28.  ““Whether the action of the management of the Indian
Veterinary Research Institute, Izat Nagar, Bareiily in
terminating the services of their workman
Sh. Rajesh Kumar, Ex-daily wager, w.e.f. 23-11-901s
legal and justified? If not, to what relief the workman
is entitled and from which date?”

29.  ““Whether the action of the management of the Indian
Veterinary Research Institute, 1zat Nagar, Bareilly in
terminating the services of Sh. Bhim Sen S/o Sh.
Banshi Lal, Ex-daily wager, w.e.f, 17-2-95 is legal and
justified? If not, to what relief the workman is entitled
and from which date?”

30, ““Whether the action of the management of the Indian
Veterinary Research Institute, Izat Nagar, Bareilly in
terrninating the services of Sh, Moolchand, Ex-daily
wager, w.e.f. 11-5-94 is legal and justified? If not, to
what relicf the workman is entitled and from which
date?”

31, ““Whether the action of the management of the Indian
Veterinary Research Institute, 1zat Nagar, Bareilly in
tertninating the services of Sh. Omkar, Ex-daily wager,
w.e.f. 16-5-90 is legal and justified? If not, to what
relief the workman is entitled and from which date?”

All above disputes are taken together as the worket’s
engagement and termination is same times on different
dates but the nature of point in issue and the employer is
the same.

The worker’s allegation is that the opposite party
has vast area of about 1000 to 1300 acres land in which
research development work is carried out and crops are
grown for whole year and cattle of about 5000—6000 are
also looked after by the management of the Indian
Veterinary Research Institute which shall hereinafter be
referred to as IVRI. The Director of [IVRI is an empioyer of
the workers who have espoused the dispute, which is in
conformity with the provisions of the Industrial Disputes
Act, 1947. IVRI is an educational and research institute
where educational and research work is done throughout
the year, The workers are engaged on Muster Roll basis
for perennial work on daily wages basis. But workman is
not allowed tc make his signature on Muster Roli. The
workers were initially duly selected and appointed/engaged
as regular basis by the management of the Indian Veterinary
Research Institute, 1zat Nagar, Bareilly for performing regular
and perennial work on different dates which will be
discussed later on. The appointments were regular, mostly
relating to the maintenance, the appointment was made for
indefinite period till the attaining the age of superannuation.
They were paid sajary on monthly duration. All the worker
involved in the case were paid daily wages. No appoint-

without any actual interruption, right from thei
appointment, yet the management made artificia
interruption on record without any intimation to the workers
and behind his back. sometimes they were allowed to sign
on Muster Roll and sometime they were not allowed to.
sign on Muster Roll. This was done to deprive the workers
of the benefits of continuance of service. Right from the
init{al appoiniment/engagement the workmen continued in
the service all throughout and have completed several years
of service. The management has, however, manipulated
the record and has made artificial breaks at regular intervals
but the same cannot effect the continuance of service of
the workman. The services of the workers were terminated
arbitrarily in the violation of provisions of Section 25 (F) of
the Industrial Disputes Act, 1347. Even no sanction was
obtained from appropriate authority/government. The
employers also did not prepare any up to date seniority list
of the daily wages employees and pasted the same on any
conspicuous place a per requiremnt of Rule. Several juniors
to the workers are still continuing being retained in service
while workers have been thrown out of employment. It is
also alleged that the employers are engaging the fresh hands
and also are endeavouring to take work through the
contractors by getting rid of the workman, which is wholly
illegal and arbitrary. It has, therefore, been prayed to set
aside oral termination of the workers along with
consequential benefits and including full back wages.

ments letters were given. The workers continued in servici'

The opposite party has denied the claim by
submitting the writien statement, The opposite party has
stated that IVRI is not an industry and the workers are not
industrial worker. Indian Council for Agricuitural Research
(ICAR), New Delhi is an autonomous body, registered under

“the Societies Registration Act, 1860 and it was set up for

undertaking scienctific research in agriculture, animal
husbandry and allied subjects. The Union Minister of
Agriculiure, Government of India is the President of the
Indian Council for Agricultural Research and the Director
General of the Indian Council for Agricultural Research is
also Secretary to the Government of India in the Department
of Agriculture, Research and Education (DARE). It is
submitted that the workers have not arrayed the
Department of Agriculture, Research and Education and
Indian Council for Agricultural Research or their employer
as party in the cases under whose management and control
research work is carried on in the institute, It is submitted
that Fundamental and Supplementary Rules and all together
services Rules etc. of the Government of India like Leave
Rules, T.A. Rules, L.T.C. Rules, Pension Rules etc. have
been made applicable to the employees of Indian Council -
for Agricultural Research and its various affiliated research
institute spread all over the country, including the Indian
Veterinary Research Institute, Izat Nagar, Bareilly, It is not
disputed that Indian Council for Agricultural Research is
carrying on education and research on the agricultural and
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apimal scienees through its research institutes/laboratories
sprcad all over the cruntiy. The Indian Veterinary Research
Vwaifiuie (s rescarch institute engaged in purely research
work of putlic impottance. It is an institution of Government
sischarging governmental function and not a domestic and
~omnercial enterprise. Special grant in aid is received for
eeting cw the expenses of Indian Veterinary Rescarch
Institnic. The Indian Veterinary Research lnsiitute is not
working wiik the aim of profit. The institute is not engaged
g e o marafacture, It is also submitted that the
perrnnae of roscarch has been to maintain various

wparvmerts and large farms, dairy etc. where work of
caniubiiseasenal nature is done. In order to meet the
Ceporary need - oeo1i/daily rated employees are engaged
roqp time 10 time 0 meet the exigency of the work. The
Catapd/dabty retedrseasonal labours are engaged by the
cpgie el oxe vange to the insure for casual engagement.

me - sual - ng sgoments are made when projects are
=avifeied b 5. sponsors, whenever a project is
saichiciec ro poiimanent post is sanctioned with it The
Projecis carried on with the help of casual engagements
and these cacual workers are paid from the Funds
sanctioned for the Project. So fact as regular and permanent
work s concerned the Insitute has its own regular staff
whose work <nd nature of duties and responsibilities are
quite diffcrent irom those of casual labours engaged by
the insitute to meet the exigency of the work. It is also

submitted that so far as casual/daily rated/seasonal labours .

ar concerned, there is no inter se seniority amongst them
and they were purely engaged at the availability of work
an¢: thoir oresence at the required place. According to the
merits ¢ casual labours assemble at the institute and they
arc gi-2n work, according to the exigency of the work. Itis
subrmitted that casual labours are engaged for work of
asual or segsonal iniermittent nature of work which is not
of full time nature for which regular posts cannot be created
in terms of ICAR letter No. 24-6/88-Cdm dated 16-9-1588.
The casual labours are engaged for 40 days at a time, 100
davs in six months or 200 days in a year. The workers have
worked as casual Iabour in the Indian Veterinary Research
Institute. “he Indian Veterinary Research Institute had
never issugtl any appointment letter or orders to the
workers, Toe workers have no lien or right on any regular
and permanent post in the Institule. The workers have
never worked for 240 days in any calendar year or preceding
12 monihs i» the institute. They have worked in different
spells as and when required by the institute and have been
made payments for the actual davs thev worked/engaged
in the Instifute as a casual labour, in the [resent reference
order,"date «:f termination”, has been incorrectly mentioned
by the Centrai Government for adjudication. The present
reference ordor is bad in law, vague, without jurisdiction
and not mainiainable under the Industrial Disputes Act,
1947 No iermination order has been issued to the workers
by the Indiap Voterinary Research institute. The
engapement was for the fixed period and thereafier the

work under the engagement was come to an end. The
management had never terminated the services of the
workers as mentioned in the cases. The disengagement of
the services of the workers cannot be treated as
‘termination’. The workers were not governed by the Rules
and Regulations of Indian Veterinary Research Institute.
The workers were never interested in their casual/seasonal
nature of duties. It is also submitted that different breaks in
their casual job was due to the reasons that the workers
did not turn up for casual work on such days it was due 10
the own fault of the workers. The engagement of the casual
labours depends upon the guestion or work, capacity and
quality of a person. It is also submitted that the claim filed
by the workers is highly belated and overstate and it is not
legally maintainable under the Industrial Disputes Act, 1947
and the claim of the warkers is not covered by Sections
25B, 25F, 25G and 25 H of the Industria! Disputes Act,
1947.

It is also stated by the opposite party that all workers
who come within the eligibility criterion laid down by the
Govenment were given the benefits and the workers since
not worked for 240 days in each of the two consecutive
years and were not eligible for regularization. It is submitted
that it is prerogative of the management to determine its
iabour force requitement at particular point of time and it is
settled law that the courts do not interfere in the matter of
appointment/engagement of labour force of anm
establishment. It is also submitted that the most of the
workers filed the petition for regularization before Central
Administrative Tribunal. Allahabad and by a common
judgment dated 15-12-94 and 16-12-94 their cases were
dismissed by the CAT and against the said judgment some
of the workers had also moved a Special Leave Petition
before the Hon'ble Supreme Court of India and same had
also been dismissed vide order dated 7-8-1995. Thus, the
workers have already availed the remedy in respect of
regularization before the Hon'ble CAT and Hon’ble
Supreme Court of India and cannot raise any demand in
respect of regularization before this Tribunal. It is also
submitted that this Tribunal cannot hear and decide the
claim of the workers as the same shall be illegal, bad in law
and without jurisdiction. The opposite party has
accordingly submitted that the workers are not entitled ©
any relief as the action taken by the Indian Veterinary
Research Institute, Bareilly is fully proper, legal, fair and
justified and no rules of natural justice have been violated
in the present case. All the workers have filed photocopies
of certificates of the employment in the Indian Veterinary
Research Insitute together with following documents:—

i. Photocopy of certificate of working dated 4-6-87.

2 Photocopy of certificate of working dated
28-11-87,

3. Photocopy of cenificate of working dated
04-01-89.
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4. Photocopy of certificate of working dated
26-05-89.

Photocopy of Employment Card.
Photocopy of Caste Cerficiate.

& W@

bt |

Photocopy of Muster Roll.

& Photocopy of Circular No. 4-4-94 MRDPC dated

2-5-1945.
9. Photocopy of advertisement of vacancies.
10, Photocopy of Quotation Notice.
11. Photocopy of Tender Notice.

12. Photocopy of office order of IVRI No. F 4-12/94-
Legal Cell dated Feb., 97

13. Photocopy of office order of IVRI No. F 2-4/96/
Fstt./1386 dated 17-8-98.

14, Photocopy of office Memo dated 13-10-1983.

15. Photocopy of office Memo F. No. 49014/86-Estt.
(C) dated 7-6-1989.
16. Photocopy of letter/guideline dated 16-9-88.
17. Photocopy of guidelines.
18, Photocopy of policy regarding recruitment of
casual labour. )
19. Photocopy of circular dated 8-8-94. ‘
20. Photocopy of office Memo dated 10-9-1993.
21. Photocopy of scheme.
22, Phatocopy of compromise.
23. Photocopy of News paper cutting,
The opposite party has filed in all cases photocopy
of registration card for casual labour, which is marked as
Ex. M-1 in all files. Such registration cards have

photographs and signatures of the workers and their
engagement particulars are written on its back.

The opposite party has also filed following

documenls: '

1. Photocopy of circulars regarding guidelines of
engagement of causal labourers.

2. Photocopy of circular No. F.1-1-94- Legal Cell
dated 18th March, 1994 regarding Ban on
engagement of fresh casual workers at IVRI
Bareilly.

3. Photocopy of office memorandum dated 10-9-1993
regarding grant of Temporary status.

4. Photocpy of circular No. 24(15) 93-CDN dated
23-11-1994.

5. Photocopy of circular No. 24(19)/93-CDN dated
23-9-1994.

6. Photocopy of judgment of CAT, Allahahad dated
16-12-1994.

7. Photocopy of order of the Hon’ble Supreme Court
of India dated 31-7-1995.

8. Photocopy of order of the Hon’ble Supreme Court
of India dated 8-5-1995.

In all cases, which are taken up for disposal by
common award, the workers have produced evidence by
way of affidavit and the opposite party has filed affidavit
of competent officer of Indian Veterinary Research Institute.
The parties have cross-examined each other on the
affidavits,

During the course of the proceedings the
representatives of the parties made inspection of Muster
Roll of the opposite party and the opposite party has
submitted the detailed report of engagement in different
years and the extract of same available in all the files.

All the cases have been clubbed together as the
representative of the worker conceded the fact that the
workers have not completed 240 days work in a calendar
year. Facts and issues being common, all the cases have
been clubbed together for disposal by a common award.

I have heard the representaives of the parties and
carefully gone through the evidence of the parties.

At the outset the period of engagement as per the
certificates filed by the workers, registration card. Ex. M-1,
filed by the management and the Joint Inspection Report
of Muster Rolls by the Parties is produced below:
1D No. 68/2000 Mohan Lal S/o Shri Khyali Ram

Worker’s allegation is that the worker was appointed
as regular labour w.e.f. 18-2-93 and continued as such. All
of sudden the worker was not allowed to function w.e.f.
from 17-2-95 without any rhyme or reasons, notice, notice
pay or compensation. The management however,
manipulated the record and has made artificial breaks at
regular intervals. Worker has filed following certificates in
support of his case.

Annexure-} Certificate Showing casual
dated 22-5-93 labour for following
periods: 18-2-93 to
29-3.93, 1-4-93 to
10-5-93, 11-5-93 to
20593
Annexure-2 Certificate 22-8-93 to 30-9-93,
dated 25-11-93  3-10-93 to 11-11-93,

, 14-11-931022-11-93
Worker has stated that Jast date on which he worked was
11-5-94. He has also stated no salary is due.
Ex. M1 filed by the management shows following

engagements :

18-2-93 10 28-2-93 10 days
1-3-931031-3-93 29 days
1-4-931030-4-93 30 days
1-5-93 10 25-5-93 20 days

89 days
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22.8931031-8-93 10 days 25.2-90t0 5-4-90
1-9-93 t0 30-9-93 29 days 8-4-9010175-90 89 days
2059010 28-5-90
1-10-93 t0 31-10-93 29 days
28-1-91t08-3-91 ‘
1-1193t022-1193 20 days 11-3-9110 19-4-91 - 99 days
88 days 23-4-91 10 10-5-91
1-4-93 t0 30-4-94 30 days 13-5-911021-6-91
24-6-91 10 2-8-91 99 days
1-5-94 10 11-5-94 9 days 5.8.91 10 23-8-91
' : 39 days 7-2-91 to not mentioned

Joint Inspection of muster relis reveats following facts :
1. “Worker has worked only 40 days in 1993.
2. Worker has worked only 69 days in 1994.

3. Worker has worked only 40 days in 1995, last day he
worked on 16-2-95,

ID Ng. 76/2000 Vijay Pal S/0 Shri Chheda Lal

"Workman was duly appointed and engaged as regular
labour w.e.f. 1-6-87 on daily wage basis and continuously
worked as such till 24-8-91, the date on which he was not
allowed to function. It is note worthy that no appointment
letier was issued. Right from the initial appointment,
management made artificial breaks. The workman has alleged
that he was not given any reason, notice for disengagement
not given any notice pay in lieu of notice and notice pay.

Workman has filed the affidavit and certificate of
engagement as casual labour in support of his case :

Certificate dated Duration of engagement

9987 1-6-87t0 8-7-87
11-7-871019-8-87
22-8-87109-9-87

25990 25-2-90105-4-90
8-4-90t017-5-90
20-5-90 t0 28-5-90

10-5491 1-3-91t08-3-91
11-3-91t0 19-4-91
22-4-91 to date not legible 5.91

23-891 13-5-91t021-6-91
24-6-91 t0 2-8-91
5-8-911t023-891

Opposite party has filed engagement card Ext. M-1
which bears the photo of the worker. This shows following

engagement.

1-6-87108-7-87

11-7-8710 19-8-87 97 days
22-8-87109-9-87

11-3-8910 19-4-89

22-4-89 to 31-5-89 99 days
3-6-89t021-6-89

According of Joint Inspection report the worker has
worked as follows:

1989—46 days
1990—380 days
1991—141 days
1992—13 days
Last worked on 21-2-92
1D No. 77/2000 Mahender Pal S/0 Sh. Nand Ram

Worker claims to have been regularly engaged w.e.f.
18-2-93 1o 17-2-95, as daily wage basis continuously, but
on 17-2-95 he was not allowed to function without any
reason, notice, notice pay or compensation. He has filed
following certificates showing his engagement:

Certificate dated Duration

22-593 18-2.93t029-3-93 88 days
1-4-93to 10-5-93
11-5-931022-5-93

251193 " 22-8-93t030-9-93 88 days
3-1093t011-11-93
14-11-93t022-11-93

Opposite party has filed engagement card of the
worker. The worker has admitted his photo and signature
on the said card i.e. Ext. M-I The said card reveals
following engagement :

1 18-2-93 t0 28-2-93 11 days
2 1-3-93 t0 31-3-93 28 days
3 1-4-93t030-4-93 30 days
4 15931020593  19days
5. 22-8-93t0 31-8-93 10 days
6. 1-9-93 10 30-9-93 29 days
7. 110931311093 29 days
8 1-11931022-11-93 20 days
9. 13-2-94 10 28-2-94 16 days
10. 1-3-94t0 30-4-94 30 days
11. 1-5-941013-5-94 11 days




[T II—@= 3(i)]

oG 1 YIS : Tend 14, 2007/9F 23, 1929 4525

Joint inspection report of muster roll reveals
following engagements:

1993—40 days
1994—49 days
1995 up to 16-2-95—40 days
ID No. 82/2000 Sewa Ram S/o Belaram

‘Workman was duly appointed and engaged as
regular labour w.e.f. 13-11-92 on daily wage basis and
continuously worked as such till 17-2-95, the date on which
he was not allowed to function. It is note worthy that no
appointment letter was issued. Right from the initial
appointment, management made artificial breaks. The
workman has alleged that he was not given any reason,
notice for disengagement nor given any notice pay in lieu
of notice and notice pay.

‘Workman has filed the affidavit and certificates of
engagement as casual labour in support of his case the
details of his working days are as under :

Certificate dated Duration

2-293 13-11-92 to date not ligible 79 days
12.92,25-12-92102-2-93

22-593 21-3-93 10 29-4-93 59 days
2-5031t021-5-93

21693 22-5-93 to 20-6-93 30 days

Opposite party has filed engagement card Ext. M-1
which bears the photo of the worker. This shows following
engagement :

13-11921022-11-92 8 days
25-12-92102-2-93

21-3-9310 31-3-93 11 days
1-4-93 10 30-4-93 28 days
1-5-931021-5-93 20 days
22-5931031-5-93 10 days
1-6-93 to 20-6-93 20 days
13-2-94 10 28-2-94 16 days
1-3-94 t0 31-3-94 29 days
1-4-94 10 30-4-94 29 days
1.5-94 10 11-5.94 9 days

Joint Inspection report of muster roll reveals
following engagements :

1993 50 days

1994 28 days

Last worked on 31-5-94.

II» No. 162/2000 Tota Ram S/o Sh. Balram

‘Workman was duly appointed and engaged as
regular jabour w.e.f. 25.6-1990 on daily wage basis and
continuously worked as such till 2-11-94, the date on which
he was not allowed to function, It is note worthy that no

appointment letter was issued. Right from the initial
appointment, management made artificial breaks. The
workman has alleged that he was not given any reason,
notice for disengagement nor given any notice pay in lieu
of notice and notice pay.

Workman has filed the affidavit and certificates of
engagement as casual labour in support of his case the
details of his working days are as under :

Certificate date  Duration No. of days
worked
5-10-90 25690103890 99 days
6-8-90 to 14-9-90
17-9-90 to 5-10-90
25591 12-2-91 10 23-3-91 99 days
26-3-91t04-5-91
7-5-91 t0 25-5-91
5-1291 24-8-91 t02-10-91 99 days
5-10-91 0 13-11-91
16-11-91 t0 4-12-91 .
16-11-92 17-8-921015-10-92  No. of days
except 26 & 27 Sep - not mentioned.
227192 16-4-921013-7-92  No. of days

. not mentioned.

Opposite party has filed engagement card Ext. M-1
which bears the photo of the worker. This shows following
engagement :

256-9010 3-890 99 days
6-8-90t0 14-9-90
17-990t0 5-10-90
12:2-91t023-3-91 99 days
26-3-91 t0 4-5-91
7-5-911025-5-91
24-8-91 to 2-10-91 99 days
5-10-911013-11-91
16-11-9110 4-12-91

16-4-921030-4-92 15 days
1-5-921031-5-92 31 days
1-6-92 10 30-6-92 30 days
1-7-9210 13-7-92 13 days

Joint inspection report of muster roll reveals
following engagements ;

1990 5 days
1991 , 168 days
1992 63 days
1994 21 days

Last worked on 31-5-94.

1D No. 163/2000 Ram Pal S/o Roshanlal

Worker was appointed as a regular workman on daily
wage basis without providing him any appointment letter
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on 12-11+84 and worked till 30-6-90 and on 1-7-90 he was
not allowed to function.

Worker has filed following certificates :

Al 16-8-841012-11-84 Working days, actually

. worked not mentioned

A2 9.3.85t04-7-85 Working days, actually

worked not mentioned

A3 16-12-861024-1-87
31-1-87t01-3-87
10-3-87 10 28-3-87

Ad  22-12-871030-1-88
22881012388
15-3-88102-4-88

A5 15-7881023-8-88 Working days, actually
26-month not legible-88  worked not mentioned
to date not legible 10.88
7-10-88 t0 25-10-88
A6 6-9-891030-9-89
3-10-89t011-11-89
'14-11-891017-12-89
AT 14-801010-5-90 Working days, actually
Notlegible 10 21-6-90 - worked not mentioned
24-6-90 to 30 months and
year not legible

Working days, actually
worked not mentioned

Working days, actually
worked not mentioned

Working days, actually
worked not mentioned

Opposite party has filed engagement card Ext. M-1
which bears the photo of the worker. This shows following
engagement :
3-11-861011-11-86
14-11-8610 23-12-86 99 days
26-12-8610 13-1-87 i

Acéording to Joint Inspection, worker is shown to have
been engaged as follows :

1984 p:
1985 &
1986 2
1987 109
1988 204
1989 180
1990 | 7
1991 127

Worker last worked on 17-9-91.

ID No. 164/2000 Harprasad S/o Sh. Teluram

Worker’s allegation is that he was duly selected as
regular cmployee on daily wage basis. Wagers were initially
Rs. 10.50 per day, which was enhanced to Rs. 12.50 per
day. Management made artificial interruptions right from
initial appointment since 1-3-87. Suddenly the workman
was not allowed to function since 26-5-89 without any
thynhe or réason, notice, notice pay or compensation in

violation of Section 25 F at the same time juniors were
retained. Worker has filed the certificate in respect of the
engagement showing following period.

PaperNo. 4/3 1-3-87 10 1-4-87
6-4-87 to 13-5-87
16-5-87 to 4-6-87

16-9-87 10 26-9-87
299-87107-11-87
10-11-87 t0 28-11-87

15-7-88 t0 23-8-88
26-8-8810 4-10-88
7-10-88 to 25-10-88

12.2-89 10 24-3-89
26-3-89104-5-89
7-5-89t025-5-89

Opposite Party has filed the engagement chart of the
worker Ext. M1, showing following details :

Paper No. 4/4

Paper No. 4/5

Paper No. 4/6

1-3-87 t0 1-4-87 32 days
‘4-4-8710 13-5-87 40 days

16-5-87 to 4-6-87 19 days

16987 10 26-9-87 80 days

2998710 7-11.87

20-12-87104-1-88 14 days

13-2-8910 24-3-89

27-3-89105-589 99 days

8-5-8910 26-5-99 :

According to Joint Inspection report of muster rolis
the days are as follows :

1987 83 days
1988 4 days
1989 66 days

Worker has stated in cross-examination that he has
worked up to 89. Further has stated that he had worked
after 89 also.

ID No. 187/2000 Sunil Kumar S/o Sh. Danial

Worker has alleged that he has served with the
opposite party as daily wage casual labour w.e.f. 16-8-88 to
6-2-91 (roughly 2% years). The employer engaged the
worker for continuous work of 3 months, later on

- disengaged the services and engaged other casual labour

and called the worker after 3 months. In support of his case
he has filed following certificates:

Certificate Duration No. of working
dated days

Annexure6 25391  10-8-90 10 14-6 90  No. of working
17-9-90 0 27-10-90 days not
30-10-90 to 27-10-90 mentioned.
22-11-90 to 31-12-90
3-1-91 10 11-2-91
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Certificate Duration No. of working
dated days
Annexure 5 12-12-89 2.12-881t0 11-12-91 No. of working
days not
menijoned.

Annexure 4 5-2-90 6-2-89tp 13-3-89
20-3-89 t0 8-4-89

11-4-89 to 9-5-89

18-12-89 to 26-1-90 No. of working
days not
mn'tioned.

No. of working
days not
mentioned.

Annexure 3 24-7-90

Annexurc2 16-1-90  27-11-89to 16-12-89 No. of working
days not

mentioned.

Annexure ] 10-11-89 16-8-88 59 15-9-88  No. of working
days no1
mentioned.

Worker has admitted Ext. M-1 filed by the opposite party
regarding his engagement, but has stated that the same
contains the entries up to 1990 whereas he has worked till
1991 and after 1991 also.

According Ext. M1, the worker has worked for 34 days in
1989 and 25 days in 1990.

The report of the muster roll reveals that the worker has
worked 67 days in 1989 and 27 days in 1990.

1.D. No. 188/2000 Puttan Khan S/o Jamil Khan.

According to the statement of claim the worker
worked as a daily wager worker/casual labour in the Indian
Veterinary Research Institute w.e.f. 11-7-78 to 20-11-84,

Certificate Duration No. of working
dated days

Al 28278

2-11-77 to 28 month  No. of working days
& vear not legible  not mentioned

A2 61178 11-7-78106-11-78  No. of warking days
not mentioned
A3 16590 28 month notlegible. No. of working days

R0 to 18-5-99
Ad 15-12-81 2-9-811029-11-81

not mentioned

No. of werking days
not mentjoned

A5 20-10-84 23-7-841019-10-84 No. of warking days
not mentioned

A6 30-11-84 22-10-84 1030-11-84 No. of working days
not mentioned

A7 24681 1-3-81t029-5-81 No. of working days
not mentioned
AB 30783 5-6-831012-883  No. of working days
(Did not worked  not mentioned
w.e.f 12-8-83)

2959 GI/07 -7

The opposite party always terminated the service
illegally despite having work. The photo copies of the
certificates are attached with the statement of the claim i.e.
Alto A6.

The opposite party engaged the worker for the
continuous work for 3 months and later on disengaged
and engaged another causal labour and called the present
workers for the work for 3 months. Reason for such act of
opposile party was to make him disentitled for regular
appointment.

It is alleged that the institute is not a purely research
institute, but is a big educational commercial place, where
large quantity of medicines are sold by the opposite party
and in addition milk agricultural equipments, animal flesh,
eggs are sold.

After the termination of services of the workman, the
opposite party is getting work done through contractor.
Hence the workman is entitled to get protection of Industrial
Disputes Act, 1947 as he has completed more than 240
days in a calendar year.

The workers has filed Photostat copies of following
documents: :

1. Engagement certificates 28-2-78, 6-11-78, 19-5-80,
15-12-81, 20-10-84, 30-11-84, 4-6-81, 30-9-83.

2. Employment exchange registration card dtd.
20492,

3. Attendance roll,

4. TVRIcircular dated 27-8-94, 7-2-95,2-2-1997.

5. News paper advertisement IVR] dtd. 22-8-99, Amar
Ujala.

6. Extracts of Ministry of Home Affairs OM

7. Government of India No. 49014/7/83-Estt (C)
13-10-83.

8. Government of India No. 49014/86/Estt.(C)
7-6-88.

9. ICAR circular dated 16-9-88 and other circular etc,

10. Government of India, Ministry of Personnel order
No. 51016/2/90-Estt. C. dated 10-9-93

11. Extracts of publication of advertisement of various
news papers. '

12. IVRI office order.

13. So called agreement dated 12-2-92,

14. Representations of persons,

15, IVRIcircular dated 30-8-94.

16. Office order dated 29-4-88 regarding pay.

17. Ofifice order of [VRI about grant of temporary
status to the causal worker dated 17-8-98.

18. Failure report about conciliation by ALC (C) to
the Government.
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The worker has filed his affidavit and he was eross-
svamined by the representative of the opposite party.

T'he opposile party has submitted that the opposite
party Le. [VRI is purely a research institute under the
inanagement and control of Indian Council of Agricultural
Rescarch (1CAR) which functions under the Department
of Agriculture, Rescarch Education (DARE). The said ICAR
15 an autonomous body registered under the Societies
Registration Act, 1860. The IVRI is not working with the
am of profit as its activities are connecied with research in
vererinary science. It therefore cannot said to be an
underiaking analogous to business trade. 1t is notl an
indusiry and the worker cannot claim benefit under the
Industrial Disputes Act, 1947.

I the large farms and dairy maintained by various
departments of the IVRI the causal/seasonal work is done
in order t0 meet temporary needs the causal/dajly rated
employees are engaged from time to time. Causal
engagements are also made when projects are sanctioned
by sponsors. Whenever a project is sanctioned no
permanent post is sanctioned with it. The project is carried
on with the help of causal engagement and these casual
waorkers are paid from the funds sanctioned for the project.
It is lurther submitted that there is no interse seniority
apongst them and they are purely engaged at the
availahilily of work and their presence at required place. It
i5 alse nertinent to mention that the casual mazdoors are
engaged [or 40 days at a time, 100 days in six months and
200 davs in a year.

The worker was engaged as a daily wager causal
fabour fer seasonul/intermittent nature work in the [VRI,
He bas worked for specific period. Workman has never
worked for 240 days in any calendar year or proceeding 12
months in the institution. Worker has worked in different
spciis as and when he has worked/engaged in IVRL

Bngagemaent was sanctioned for the fixed period and

thercafter the work under the engagement came to an end.
Thus the worker is fully covered undcr Section 2 (oo) (bb)
of the Industrial Disputes Act, 1947,

i 15 submitted that the present claim filed by the
worker is highty belaled and over stable. The management
has not contravened any provisions of the Indusirial
Disputes Act, 1947,

The present worker and others had filed their
regularization case before the Central Administrative
Tribunal, Altahabad and hy the common judgment dated
15-12-44 and 16-12-94, pronounced in the casc of Munna
Lai and others and Suresh Kumar & others, their cases
wote dismissed by the Central Adminisirative Tribunal,
AHshabad 2 against the judgments some of the
wrica o s moved S1LP before the Hon'ble Supreme

IEREE wad also heen dismissed hy the Hon'ble
bopo e D0 of India by order dated 7-8-95. Lt is further
cened oy e the anstructions of the Government of

India, ICAR, the engagement of causal labours have been
totally discontinuous since 1994. However, essential
cleaning work is being entrusted 1o the contractors on
contract basis as the same cannot be allowed to be left in
public interest.

The opposite party has filed following documens:

1. Photocopies of circulars regarding guidelines of
engagement of causal labours,

(a) ICAR No. F-11-2/83-Esit. 111 dated 29-3-1964
(b)ICAR No. F-42-10/77-EEV 25686

(c) ICAR No. F-21(8)/88-cdn. 22-1-1987
(d)ICAR No. F-24-6/88-cdn. 16-9-88

(¢) ICAR No. F-24-6/88-cdn. 16-12-88

(f) ICAR No, F-24-6-/88-cdn. 16-10-1989

(2)Gowt. of India, Minisiry of Personnel No. F. 49014/
2/86 ED{(C) 7-6-88

{(h}ICAR No. F-24(6)/88 cdn. dated 19-9-1989

(i) ICAR No. F-160/90-LA.1 dated 8-10-1990

() ICAR No. F-9-172/90-Esst. IV dated 8-11-90
(k) ICAR No. F-1-1/94-Legal Cell dated 18-3-1994

() Govt. of India, Ministry of Personnel 51016/2/90-
Esit-C dated 10-9-93

{m) ICAR No.F-24(15)/93-cdn. dated 23-11-94
(n) 1CARNo. F-24/10/03-cdn. dated 23-9-94

Photo copy of judgmeniof CAT, Allahabad OA 384/
1994, 388/94, 697/94, 506/94,528/94, 536/94, 577/94, 382/94,
882/94, 880194, 881/94, 829/94, 495/94,1612/94, 1584/94, 883/
94, 728/94, 725194, 885/94, 717/94, 890/94, 467/94, 908/94,
595/94,92/94, 379/94, 545/94, 119/94, 64/94, 1810/92, 181/
52,927/94.

2. Photostat copy of judgment passed in SLP 16182/
94, 1665/95, 14593/95 dated 31-7-95

3. Photostat copy of order passed in SLP dated
8-5-95.

The opposite party has filed the affidavit of Shri Sunil
Kumar Gupta, Asslt, Administration Officer of IVRI, who
has been cross-examined by the authorized representative
of the opposite party and the details of muster roll, which
show 29 days' engagemeni w.e.f. 1-1-91 to 31-1-91

1.D. No. 1892000 Deendayal S/o Shri Ganga Ram.

The worker has alleged thal he was daily wager casual

labour in IVRI w.e.f. 1-6-89 to 6-2-93 and the opposite party
always terminated the services illegally. The worker has
attached certificate Al to A6 along with the statement of
claim. Which shows that the worker was engaged as per
delails given helow:
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Date of Duration No. of days
certificate
Al 14-8-89 1-6-891015-6-89  No. of working days

not mentionad

A2 51092 164901013792 89 days

A3 19292 22.1.92109-2-92 29 days

Ad 6293 19-1192 1026-12-92 74 days

Ad 6293 29-12-92106-2-93 80 days

A5 181291 1-8911031-10-91  No, of working days
not mentioned

Ab I's the mark sheet

The workman has alleged that the employer engaged
the worker for continuous work far the three months and
later on disengaged. The employer thereafter engaged other
workers an daily wage.

However, the management has deputed the claim and
submiitted the Photostat copy of casual labour card of
Deen Dayal which shows the following work details has
worked as follows:

1. 1-6-891015-6-8% 15 days

Z 29-3-911031-10-91 140 days

3 22-1921031-1-93 108 days

4. 1-11-531030-12-3 30 days

5. 1-12-931031-12-63 27 days .
6. 16-5-921031-5-92 46 days. Admiltedly wrong,
7. 1-6-92 10 30-6-92 30 days

8 1-1-921013-7-52 13 days

This card is admitted to the workman.

Muster roll details filed by the management shows
following details:

1991 20 days
19652 91 days
1964 54 days
1955 63 days

The worker has sta‘e? that he also worked fram
20-1-94 10 15-5-95 under the order of the Court and prior to
it he worked till 6-2-93.

L D. No. 19272000 S+ Ram S/o Shri Buddh Sen.

The worker's cas. . that he was appointed on
16-8-84 and worked on c'aily - - ye basis. Management on
7-1-92 did not ailow the  rker to work on 7-1-92.
Marnagement made artificis wterruptions. The vorker has
filed certificates showing following details of work.

1. 16-8-841012-11-84 Working days not disclosed.
2 12-2-851010-6-85  Working days not disclosed.
3

. 2198610 30-11-86  Working days not disclosed.

4, 2-11-861011-12-86 Working days not disclosed.
5. 14-12-861021-12-86 Working days not disclosed.
6. 15-7-881023-3-88  Working days not disclosed.
7. 2-6-88104-10-88 Working days not disclosed.
8. 7-10-881025-10-88 Working days not disclosed.
9, 22.12.871030-1-88 Working days not disclosed.
10. 2-2-881012-3-88  Working days not disclosed.
11. 15-3-88102-4-88
12, 6-9-891030-9-89  Working days not disclosed.
13. 3-10-80t0 11-11-89 Working days not disclosed.
14, 14-11-8910 17-12-89 Working days not disclosed.
15, 12-2-891023-3-89
16. 26-3-891t04-5-89

Working days not disclosed.

Working days not disclosed.
Working days not disclosed.

. 7-5-891025-5-89  Working days ot disclosed.
1-4-901010-590  Working days nal disclosed.
13-5-901021-6-90  Working days not disclosed.
24-6-901030-6-90  Working days not disclosed.

6-10-901t0 14-11-90  Working days not disclosed.
17-1090 10 26-12-90 Working days not disclosed.
29-12.901t0 16-1-91  Working days not disclosed.
5-10-911013-11-91  Working days not disclosed.
6-11-911025-1291 Working davs not disclosed.
28-12-91 106-1-92

The opposite party has disputed the claim and has
alieged that the worker has not worked for 240 days in any
calendar year.

BRRBRREBEES

Working days not disclosed.

According to documentary evidence Ex M1 the
worker has admitted that he was engaged for 119 days in
1985, 98 days in 1986, 99 days in 1987 and so on. The
details show that in none of the calendar year he was
engaged for 240 days.

Muster roll details filed by the management shows
that the worker worked for 27 days in 1984, 37 days in 1985,
21 days in 1986, 98 daysin 1987, 177 daysin 88, 192 days in
1989,150 days in 1990,104 days in 1991,

193/2000 Balak Rawm S/o Skri Bulaki Rain.

Worker has alleged that tie worked as daily wager
casual worker in [IVRI w.e f. 19-8-75 10 8-7-85 as per the
certificates A 1 to A 7 attached with the siatement of claun.
The details of work is shown as follows:

1. 22-7-73 to 21-10-73

2 19-8-75 to 12-10-75 & 25-11-75 to the date not
legible (certificate dtd. 18-12-75)

7-4-76 t0 6-7-76
19-8-751017-10-75
18-10-75 1024-11-75
25-11-75 1018-12-75

;oo W
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7. 16-11-761t0 14-3-77
8 11-7-781t06-11-78
9. 13-4-79 to 12 6-79
10. 12-12-79 to 9-4-80
11. 4-9-80t02-11-80
12. 7-8-811017-11-81
13. 2-1-851031-3-85
14, 13-4-85108-7-85
Number of working days not disclosed in any
certificate.

But according to the management the worker has
worked only for 89 days from 2-1-85 to 31-3-85 and 89 days
from 13-4-85 to 10-7-85 as shown with engagemem
particulars which ceriifies the photo of the worker i.e. Ext,
M1. Worker has admitted his photo and signature on the
sald document and has stated that he did not work after
8-7-85.

[. D. No. 195/2000 Babu Ram S/o Shri Ganga Ram.

Worker’s allegation in brief is that he worked as daily
wager casual labour in IVRI w.e.f. 16-8-93 tc May, 94. The
photocopy of certificates have been enclosed as annexure
Al o A6.

1. Al 16-8-93 to 24993 - 72 days
27-9.93 10 31-10-93 - 72 days

2. A2 is the certificate dated 4-5-94 without
mentioning the period.

3. A3 isthe letter stating that during the May, 94 the
worker was working as casual mazdoor and
payment was requested to be made to him at
the rate of Rs. 67. Letter is dated 27-6-94.

4. Ad  is probably the prescription dated 5-5-94.

5. A7 is the letter that the worker has worked in the
March, 94 as casual mazdoor.

6. A8 istheletter dated 12-5-94 for payment of wages
for work in the month of April, 94 to the tune of
Rs. 606.

The opposite party has filed the engagement details
Ex. M1, contains the details of engagement of the worker
which is as follows:

1. 16-8-93t031-8-93=15 days.

1-9-93 t0 30-9-93= 26 days.

1-10-93 t0 31-10-93 = 31 days

18-3-94 10 31-3-94 = 16 days

1-4-94 10 30-4-94 = 28 days

1-5-94 10 31-5-94 = 31 days.

The said document is admitted to the worker in his
cross-examination. Thus it is clear that in total 5 months he

worked only in 147 days. He has not worked continuously
for 12 calendar months preceding date of his termination.

ST T N VR X

I. D. No. 199/2000 Sanjay Tiwari S/o ShriR. K. Tiwari.

Worker’s allegation is that he has worked as daily
wages casual labour w.e f. 15-11-88 to 10-4-95. Opposite
party always terminated the service of the worker illegally.
He has filed certificate of engagement with the statement
of claimi.e. A 1to A 6. The details shown as follows :

Al 15-11-88 10 31-5-89 except 19-3-89, 20-3-89,
30-4-89, 1-5-89= 199 days.

A2 17-9-91 to 26-10-91 working days not
mentioned.

A3 29-10-91 to 15-11-91 working days not
mentioned.

A4 26-1-90 to 6-3-90, 16-4-90 to 25-5-90, 80 days
A5 to A6 notfiled,

1t is admitted to the worker in cross-examination that
he has not worked after 15-11-91.

According to the Joint Inspection report the worker
has worked as per details below :

15-11-88 10 30-11-88
1-12-881024-12-88
28-12-881031-12-88

‘B&agap&@ga

1-1-891t031-1-89 =
1-2-8910 28-2-89 =
1-4-89 10 27-4-89 =
7-5-891031-5-89 =

bt
o
[t

26-1-90t031-1-90 =
1-2-90 10 28-2-90 =
16-4-90 10 30-4-90 =
1-5-90 10 25-5-50 =

l§'|m TN ser

ID No. 200/2000 Ramesh Chand S/0 Shyam Lal.

Workman was appointed and engaged as regular
fabour on 21-9-86 and he worked continuously as such till
5-9-89 and suddenly the workman was not allowed to
function on 5-9-89 without any thyme or reason, notice,
notice pay and compensation. Warker has filed certificates
Al to A6, which indicates that following days of work:

Al 21.9:861030-11-86 No. of working days
2-11-861011-12-86  mot mentioned.
14-12-86 1031-12-86

A2  169-871025-10-87 No. of working days
29-10-87106-12-87 not mentioned.
9-12-871027-12-87
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A3 1-4-88t010-5-88
13-5-88 10 21-6-88
24-6-88 1o not legible
date & month.

Ad  26-5-89104-7-89
7-7-89t0 15-8-89
18-8-89t05-9-89

A5 notfiled

A6 16-10-86 10 not
legible
7-7-86 10 6-3-86

No. of working days
not mentioned.

No. of working days
not mentioned.

No. of working days
not mentioned.

According to engagement card of [abour, the
signatures and photo of which is admitted to the worker.

15-10-85104-1-86
7-1-86 10 6-3-86
21-9-86 to 30-10-86
2-11-86t011-12-86
14-12-861031-12-86
16-9-87 t0 25-10-87
28-10-87t0 6-12-87
9.10-87 10 27-12-87
1-4-88 to 10-5-88
13-5-88 10 21-6-88
24-6-88 10 12-7-88
1-11-8810 10-12-88
13-12-88 t0 21-1-89
24-1-8910 11-2-89
26-5-89 10 4-7-89
7-7-8910 15-8-89
18-8-89 10 15-9-89

82 days
59 days

98 days

99 days

99 days

99 days

99 days

loint Inspection of muster roll reveals following
description regarding working days in respect of the worker:

1985 51 days

1986 56 days

1987 93 days

1988 145 days

1989 132 days

ID) No. 204/2000 Ramswaroop S/o Sh. Sunderlal

Itis alleged that the worker was appointed on regular
basis w.e.f. 7-10-84 on daily wage basis, without any
appointment leiter and was given artificial break and worked
till 30-6-90 and on 1-7-90 he was not atlowed to function.

Certificates filed in support of the case showing
engagements as follows:

Annexure 1 15-7-881023-8-88
26-8-88t04-10-88
7-10-88 10 25-10-88
Certificate issued
on 4-1-89

No. of working days
not mentioned.

Annexure2 28-9-84107-10-84
Certificate issued
on 7-10-85

9-3-85 t0 4-7-85
Certificate issued
on4-7-85

1-1-86 t0 30-3-86
Certificate issued
on 2-4-86

1-1-87 0 9-2-87
12.2-87t0 23-3-87
26-3-88 10 13-4-87
Certificate issued
on16-4-87

22-12-87t030-1-88
2-2-881012-3-88
15-3-88102-4-88
Certificate issued
on2-4-88

12-2.891t0 23-3-89
26-3-89 10 4-5-89
7-5-89 10 25-5-89
Certificate issued
on 23-12-89

6-9-89t0 30-9-89
3-10-89t0 11-11-89
14-11-891t017-12-89
1-4-90t0 10-5-90
13-59010 21-6-90
24-6-90t0 30-6-90
Certificate issued
on 30-6-90 -

Annexure 3

Annexure 4

Annexure 5

Annexure 6

Annexure 7

Annexure 8

Anmnexure 9

No. of working days
not mentioned.

No. of working days
not mentioned.

No. of working days
not mentioned.

No. of working days
not mentioned.

No. of working days
not mentioned,

No. of working days
not mentioned.

No. of working days
not mentioned.

No. of working days
not mentioned,

Engagement card of opposite party Ext. M-1 indicates

the working days as follows.—

The photo and the signature is admitted to the worker.

9-3-85t04-7-85
- 1-1-86 0 30-3-86

1-1-87 10 9-2-87
12-2-8710 23-3-87
26-3-87t0 13-4-87

22-12-87 t0 30-1-88
2-2-8810 12-3-88
15-3-88t0 2-4-88
15-7-881023-8-88

26-8-88t04-10-88
7-10-881t025-10-88

13-2-89t0 24-3-89
27-3-89 t0 5-5-89
- 8-5-891026-5-89

6-9-891030-9-89

48 days
89 days

99 days

99 days

99 days

99 days

25 days
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3-10-891011-11-89 74 days
14:11-89%0 17-12-89

1-4-90 to 10-5-90 87 days
13-5-%0 to 21-6-90
24-6-9010 30-6-90

Joint Inspection of muster roll reflect following
working days : '

E)SS 61 days

1986 82 days

1987 86 + 9 =95 days
1988 166 days

1989 187 days

1980 80 days

1D No. 66/2000 Mohar Singh S/o Sh. Behari Lal

Workman was appoinied and engaged as regular
labour on 11-8-1987 ard he worked continuously as such
till 1-1-91 and suddenly the workman was not allowed to
Yunction on 1-1-91 without any rhyme or reason, notice,
notice pay and compensation. Worker has filed certificate
which indicates the following days of work :

Certificate Duration

1. 25388  11-8-87w11-11-87 No. of working days

not mentioned.

.
5
~1
%

1.4-881t010-5-88  No. of warking days
13-5-881021-6-88  not mentioned.
24-6-881012-7-88

3 271189 17-8-881025-089  No. of working days
28-9-89106-11-89  not mentioned.
6-11-891027-11-89

4. 16-191 6-10-904014-11-90  No. of working days
17-11-9010 26-12-90 not mentioned.
29-12-9010 16-1-91

5 21591 21-3-911629-4-91  No. of working days
25-911621-5-91  not mentioned.

6. 30-9-91 3-99110 30-9-91 No. of working days
‘ not mentioned.

7 6192 5-10-9110 13-11-91  No. of working days
16-11-91 to 25-12-91 not mentioned.
28-12-91t06-1-92

Certificate show thai he was casual labour on daily
wage.

[Parr I—Skc. 3(ii)]

Casual labour engagement card Ext. M-1 shows
following period. The photo and signature on which is
admitted to the worker.

11-8-87t0 60 days
1-4-88to 10-5-88
13-5-881021-6-88 99 days
24-6-88 10 12-7-88

1-11-8810 10-12-88
13-12-881021-1-89 99 days
24-1-89t011-2-89

17-8-89 10 25-9-89
28-9-89106-11-89 99 days
9-11-89t0 27-11-89
25-2-90105-4-90

8-4-90 to 17-4-90 £9 days
20-5-90 t0 28-5-90

6-10-9010 14-11-90
17-11-%01026-12-90 99 days
29-12-90 10 16-1-91
21-3-91t029-4.91 60 days
2-5911t021-591

3-991 1030-9-91 28 days
10-5921018-6-92 B9 days

21-6-92 t0 30-7-92
2-8-921010-10-92

Joint Inspection report of muster rolls :

1987 65 days
1988 152 days
1989 124 days
1990 162 days
1991 163 days
1992 55 days

Last working day 30-6-92.

The worker though alleges that he was terminated
on 1-1-91 but in the cross states that he did not work after
6-1-92,

ID Ne. 72/2000 Krishan Kumar $/o Sh. Kundan Lal

Allegations of the worker is that he was appointed
on regular basis, yet the written appointment order was
not supplied. Appoiniment was on . daily wage basis. He
worked w.e.f, 1-11-90 till private 1 7-2-95 continuously, but
he was not allowed to work on 17-2-95. Worker has filed
the certificate showing the details of work as casual worker.

Certificate Duration No. of working
dated -~ days

1L 71290 1-11901010-12-90  No, of working
13-12-901026-12-90 days not
mentioned.
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Certificate Duration No. of working

dated days
2 21591 21-3-91 t0 29-4-91 No. of working
2-5911021-591 days not
mentioned.

3 30991 3-9-911030-9-91 No. of working
days not
mentioned.

4. 7292 23-11-911t01-1-92  NMo. of working

4-1-92107-2-92 days not
mientioned.
5 30492 134-9210304-92 18 days
6. 31-5-92 3-5-92 t031-5-92 29 days
7. 2293 13-11-92 10 22-12-92 78 days
25-12-92 10 2-2-93

8 29793 9-5-93 10 17-6-93 75 days
20-6-93 10 29-7-93

9. 31-1093  6-10-93 to 31-10-93 26 days

The opposite party has field Ext. M-1 engagement
card showing following details :

1. 14-3-90 1022-4-90

25-4-90 to0 3-6-90 99 days
6-6-90 10 24-6-90

2 13990 to 7-10-90 25 days
8-10-50 t0 27-10-90 20 days

3. 1-11-90 to 10-12-90 54 days
13-12-90 to0 26-12-90

4 21-3-91 t029-4-91 60 days
2-5-91 to0 21-5.91

5 14-8-91 1024-8-91 11 days
3-9-91 t030-9-91 28 days

6. 23-11-91 to1-1-92 75 days
4-1-92 t07-2-92

7 13-4.92 t0 30-4.92 18 days

8 3.5-92 1031-5-92 25 days
12-11-92 t022-12-92 80 days

9. 25-12-92 102-2-93

10, 9-5-93 1031-5-93 22 days
1-6-93 10 30-6-93 28 days

11, 1-7-93 1031-7-93 25 days

12 6-10-93 1031-10-93 26 days

13, 12-3-94 1©31-3-94 17 days

14, 1-4-94 1030-4-94 27 days

Joint Inspection report of muster rolls indicates
following figures, year wise :

1990 142 days
- 1991 100 days
1992 97 days
1993 79 days
1994 58 days
1995 41 days

Last worked on 16-2-95.
ID No. 80/2000 Chetram S/o Khvaliram.

Worker’s case is that he was appointed as a regular
labour on daily wage basis, although no appointment letter
was issued. It is alleged that he was appointed on 12-8-93
and worked continuously till 16-2-95, but all of a sudden
he was not allowed to function since 17-2-95 without
assigning any reason, notice, notice pay or compensation
worker has filed two certificate showing details of work
which is under :

Certificate Nature of Duration

& date employment 3

12-11-93 Casual labour  12-8-93t0 20-9-93
23-11-931t0 1-11-93 84 days
4-11-93t012-11-93

20593 Casual labour 18-2-931t029-3-93 80 days

1-4-93 to 10-5-93

Opposite party has denied the claim and has filed
casual labour engagement card Ext. M-1 showing following
details :

18-2-931028-2-93 11 days
1-3-931031-3-93 29 days
1-4-93 10 304-93 30 days
1-5-931010-5-93 10 days
14-8-93 t031-8-93 18 days
1-9-93t030-9-93 28 days
1-10-93 10 14-11-93 9 days

5-2-941028-2-94 24 days
1-3-941031-3-94 29 days
1-4-941027-4-94 27 days

Joint Inspection report of the representatives of parties
showing following details :

1993 58 days
1994 57 days
1995 40 days

Last working days 16-2-95.

1D No. 185/2000 Jawahar Lal S/o Sh. Ramcharan Lal
Worker has alleged that he was appointed as casual

labour on daily wage basis and worked as such w.e.f.

1-11-88 to 18-10-94. In support of the case the worker has

filed certificate of work. Itis fusther alleged that the opposite

party has terminated his service illegally.
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Certificate date Nature of work Duration

12-790 Casual mazdoor with 1-3-90t031-5-90
break after every 40 °
days

Not legible Casual mazdoor with 11-6-891011-9-89
break after every 40
days

3-2-89 Casual mazdoor with 1-11-88 to 28-1-89
break after every 40 '
days

Notlegible -  Casual mazdoor with 20-10-90t0 20-1-91
break afterevery 40
days

26292 Casual mazdoor with 19-10-91t0 19-1-92
break after every 40
days

14892 . Casuval mazdoor with 16-4-92t013-7-92
break after every 40
days

Joint Inspection report engagement details ;

1998 59 days
1989 55 days
1990 71 days
1991 72 days
1992 81 days
1993 60 days
1994 26 days

1D No. 194/3000 Ompal S/o Sh. Mohanlal

Workman’s case is that he was appointed/engaged
as regular labour, yet without any appointment leiter on
12-8-91 and he continued as such till all of sudden he was
terminated illegally on 13-10-93. He has filed two certificates,
the details of which are as under :

1. 12-8-911020-991,23-3-91 10 1-11-91,4-1191 to
22-11-91 as ¢asual mazdoor, certiﬁcatc isdated 22-11-91.

2.16-8-93t024-9-93, 27-9-93 10 12-10-93 =41 days.
Certificate dated 31-10-93,

Opposite party has filed casual labour engagement
card showing following details:

Papet No. is Ext. M-1.

1. 12-8-911020-9-91,23-3-91 10 1-11-91,%-1191 10
22-11-91 =91 days.

2.16-8-931031-8-93 = 13 days. 1-9-93 to 30-9-93=
20 days. 1-10-93 to 31-10-93=8days=41 days.

Joint Inspection report of muster rolls depict
following details as under :

199177 days

1993 13 days

Remark-no work in 1992

ID No. 196/2000 Ram Avtar §/o Sh, Deendayal

Workman was appointed and engaged as regular
labour on 1-4-87 and he worked continuously as such till
21-12-87 and suddenly the workman was not allowed to
function on 21-12-87 without any thyme or reason, notice,
pay and compensation. Worker has filed certificates which
indicates the following days of wark :

Certificate Nature of Pericd No. of work-
date Work ing days
221287  Casual 10-4-87t0 No details
mazdoor 19-10-87 of working
22-10-87 10 days.
30-11-87
3-12-87to
21-12-87

Casual labour engagement card Ext. M-1 shows
following period, The photo and signature on which is
admitted to the worker.

10-9-87t0 19-10-87

22-10-87t030-11-87 99 days

3-12-87021-12-87

ID No. 206/2000 Harswaroop S/o Sh. Dhaniram

Workman was appointed and engaged as regular
labour on 22-11-87 and he worked continuously as such
tili 7-1-92 and suddenly the workman was not allowed to
function on 7-1-92 without any rhyme or reason, naotice,
pay and compensatfor. Worker has filed certificates which
indicates the following days of work :

Certificate Nature of Duration No. of working
date work ) days

16-1-81 Casual 6-10-90t0 Working days not
Labour 14-11-90 disclosed.
17-11-9010
26-12-90
29-12-90to
16-1-91
30-6-50 Casual 1-4-9010 Working days not
Labour month not disclosed.
legible, date
not legible to
21-690
24-6-90to
30-6-90
7-4-88 Casual 23-12-87(over Working days not
‘ Labour  writing) date disclosed.
not legible to
12-388
26589  Casual 12-7-89to  Working days not
Labour 23-8-89 disclosed.
26-3-89t0
4-5-89
7-5-89to
15-5-89
17-12-89  Casual 6-9-89 to Working days not
Labour  30-989 disclosed.
3-10-8910
11-11-89
14-11-89t0
17-12-89
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Casual labour engagement card Ext. M-1 shows
following period. The photo and signature on which is
admitted to the worker,

12-2-8910 23-3-89

26-3-89104-5-89 99 days
7-5-89t025-5-89

6-9-89 12 30-9-89 25 days-
3-10-89t011-11-89 74 days
14-11-891017-12-89

1-4-90 10 10-5-90

13-5-90to 21-5-90 87days
24-6-90 to 30-5-90

6-10-9010 14-11-90 99 days
17-11-90 10 26-12-90

29-12-90 0 16-1-90

5-10-911013-11-91

15-11-91 10 25-12-91 90 days

28-12-91 t06-1-92

Joint Inspection report of muster rolls :

1987 17 days
1989 180 days
1993 165 days
1994 83 days
1995 6 days

ID No. 5/2001 Pyarelal S/o Sh. Munna Lal

Workman was appointed and engaged as regular
labour on 13-9-90 and he worked continuously as such till
7-1-92 and suddenly the workman was nct allowed to
function on 7-1-92 without any rhyme or reason, notice,
notice pay and compensation, Worker has filed certificates
which indicates the following days of work :

Certificate Nature of Duration No. of working

date work . days
21591 Gasual 21-3-91to Worling days not
Labour 2591t disclosed,
2-591to
21-5-91
9-1-89 Casual 12-9-8710 9 days
Labour 209-87
6-1-92 Casual 5-10-91 to Working days not
Labour 13-11.9] disclosed.
16-11-81 to
25-12-91
28-1291t0
6192

2959 G1/07-8

Cert:flcate Nature of Duration No. of workmg
date work days

28-6-90 Casual 14-3-90 to
not Labour
disclosed.

Working days
204-50

25-4-90to
not legible
date 0-6-90
6-6-50 to
24-6-90

1399010
27-1090

3-9-91to
309-91
8-2-93to
19-3-93
2-3-93t0
30493
(not clear)
2-394
3-3-93t0
12-593
11-1-90t0
10-12-90
13-12-90to
26-12-90

Last worked on 12-5-93.

Casual labour engagement card Ext. M-1 shows
following period. The photo and signature on which is
admitted to the worker.

271090 Working days not

disclosed.

Casual

Labour
30-991 Working days not

disclosed.
77 days

Casual
Labour

Casual
Labour

20693

26-1.91 Casual

Labour

Working days not
disclosed.

14.3-9010 22-4-90

25-4-90t0 3-6-90 99 days
6-6-90 10 24-6-90

13-9-90t0 7-10-90 45 days_
8-10-90t027-10-90

1-11-9010 10-12-90 54 days
13-12-901026-12-90

21-3-91 10 29-4-51 60 days
2-5-91 10 21-5-81

10-5-92t0 18-6-92

21-6-921030-7-92 89 days
2-8-921010-8-92

8-2-931028-2-93 18 days
1-3-93 1031-3-63 28 days
1-4-93 to 30-4-93 21 days
3-5-931012-5-93 10 days

Joint Inspection of muster rolls reveals following
working days :

Joint Inspection report of muster rolls :

1990 165 days
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1661 169 days Year Period of engagement No. of days
1992 44 days 1985 1-9-85 t0 30-9-85 P
1993 32 days 1-10-851023-10-85 3
{904 07 days 25-10-85t031-10-85 _g’;’a
1D No. 184/2000 Sh, Rajesh Kumar S/o Sh. Shyam Lal 1987 2-1-871013-1-87 2
. . 21-10-87t031-10-87 10
T'he workman has alleged to work as a daily wager 1-11-87 t0 24-11-87 y2)
workerjcasual labour wee.f. 7-11-84 to 22-12-91. He has 44
fited certificates which indicates the following days of —
work : 1988 11-11-881030-11-88 20
) 1-12-88 10 20-12-88 p.{]
S. No. Certificate  Duration No. of working 24-12-881031-12-88 ]
) date days | 48
1. 25485  7-1i-811wo Working days not 1989 1-1-89t0 31-1-89 31
3-2-85 disclosed. 4-2-89t0 28-2-89 %
6-2-85 to 1-3-8910 31-3-89 2
8-3-85 1-4-891029-4-89 2l
1-5-891028-5-89 24
2 16-4-87 15-1-87t0 40 days
23.2.87 eSS
26-2-8710 20 days 1990 12--10-90t031-10-90 2
15-3-87 12-1190t030-11-90 19
3, 3292 91191to 44 days 1-12:91105-12-91 &
22-12:96 4“4
except 19 & 1991 8-10-91 t0 30-10-91 2
20-12:96 112911022-12.91 1
4, 26-1287  21-10-87t0  Working days not 41
23-11-87 disclosed. T
ID No. 71/2000 Sh. Hem Raj S/o Sh. Bulakhi Ram.
5. 5- - i
) 1089 ;égg'gi :z:e ) 199 days The workman was duly selected and appointed/
21-12-88 1 P engaged as regular labour on 27-11-987 and suddenly he
27.12.88 ;) & was not allowed to function on 23-3-93 without any rhyme
! 22-89— 1’5 & or reason and without any notice or the salary in lieu
163 8’9 26 & thereof. The worker has filed certificates which discloses
27 4—89, the following days of work :
6. 18-12-86 30-7-85 10 116 days Sl Certificate Duration ) Days
24-11-85 No. dated
except 1 24593 4-4.93 t0 29-4-93 40 days
241085 | | 25-931021-5-93
7. 7-1-89 11-3-88tc  Working days not 2 21693 22-5931020-6-93 24 days
17-4-88 disclosed 3 31093 248-931024-9-93 58 days
8 2291 12-10-9010 45 days 27-9-93 10 31-10-93
25-1290 4, 3-2-88 27-11-871021-12-87  Working
cxcept days not
21-11-90 & disclosed.
241190 5. 21591 21-3-911029-4-91 Working
The certificates show that he was casual mazdoor 2-3-911021-5-91 days not
on daily wage basts. disclosed.
Detailed period of engagement in different years as 6. 11-1192  1-9-92t010-10-92 70 days

per the muster rolls/wage bills, filed by the management :

13-10-92t011-11-92
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Mo certificate in respect of work in 88, 89, 90 and SL  Certificate Duration No. of work-
No. dated ing days

The certificates show that the worker was casual .

labour on daily wage. 8986 20-5-861016-8-86 :;Vo;k:lngt
Casual labour engagement card Ext. M-1 shows | d?gclos(::d

following period : : .

. 3 28787 16-4-87t025-5-87 Working

27-11-871021-12-97 25 days ' 25-5-87 to not days not

24-3-89 ty 2-5-89 leglble 9-987 disclosed

- t022-7-87

5-5-8910 13-6-89 99 days _

- 4 21-4-88 21.2-881031-3-88 Working
16-6-89104-7-89 24881021488 days not
53911024391 20 days disclosed
27-3-91 10 29-9-91 54 days 5  31-10-88 16-8-88 t0 9-9-88 Working
7591 1021-5-91 ' 12-9-881021-10-88 days no

24-10-881031-10-88  disclosed
24-891102-10-91 99 days .
. _ 6 26589 12-2-89023-3-89 Working
3-10-91 113-11-91 26-3-8910 4-5-89 days not
16-11-91104-12-91 75-89025-5-89 disclosed
4-4-931030-4-93 21 days 7. 171289 588910141089  Working
1-5931021-5-93 19 days 17-1089t025-11-89  days not
22.5.93 t0 31.5.93 10 days 28-11-89t016-12-89 disclosed
1-6-93 10 20-6-93 14 days 8 16191 6-10-90t014-11-90  Working
17-11-901026-12-90  days not
23-8-931031-8-93 7 days 29-12901016-1-91  disclosed
19-9.93 10 30-9-93 11 days 9 3049 22.3.92 10 30-4-92 Working
1t031st Oct 29 days days not
disclosed

Report on the basis of muster roll shows following

details of work year wise :

1989
1991
1962
1993
1994

Lastworked on31-10-94.

62 days
145 days
68 days
79 days
33 days

1D No. 70/2000 Bhawan Prakash S/o Sh. Sunder Lal.

The workman was duly selected and appointed/
engaged as regular labour on 25-3-85 and suddenly he was
no allowed to function on 17-2-95 without any thyme or
reason and without any notice or the salary in lieu thereof.

The worker has filed certificates which discloses the.
following days of work :

Sl Certificate No. of work-

No. dated ing days

L 30-10-85 25-3-851021-6-85 39 days
24-6-851023-2-85 30 days
28-9-85t022-12-85 59 days
25-9-85t021-10-85 30 days

208 days

The certificates show that he was casual labour on

daily wages.

The casual labour engagement card Ext. M-1 shows
following period :
16-4-87 t025-5-87
28-5-87t0 6-7-87 99 days
9-787t027-7-87
12-1-881020-2-88 40 days
21-2-881031-3-88 40 days
3-4-8810 21-4-88 19 days
16-8-88 t0 9-4-88
12-9-8810 21-10-88 72 days
24-10-88t011-11-88
12-2-89t0 23-3-89
26-3-89t04-5-89 99 days
75-891025-5-89
5-9-89t0 14-10-89
17-10-89t0 25-11-89 99 days

28-11-891t016-12-89
6-109010 14-11-90
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V720 i 2612290 99 days

26.12-90t0 16-1-9;
T2RG9210 L04-92 40 days
A4 60 11394 11 days

© 496 10 3454

28 day=

Statement of opposite party on the hz+is of muster
il shows foliowing figares

Pear Days
bR 7
TOR6 2
1687 3
1988 112
1989 2
2 81
i 16
S 37
1995 4

Last worked on 16-2-95,
ID No. 75/2000 Sh. Daya Ram S/o Sh. Banshi Lal.

The wekraan has alleged that he was duly selected
and pointedfecgaged as regular labour on 1-1-86 and
suddenly his services were terminated oralty on 16-2-95
without any notice or the satary in lieu thereof. the worker
has filed certificates which discloses the following days of
WOTK

SL Comficate

Duration No. of work-
Neo aed ing days
L 28787 1-5-87 to 25-5-87 Working
28-5-87 10 6-7-87 days not
5-7-8710 22-7-87 disclosed
2 12-7-88 1-4-8810 10-4-88 Working
13-5-88t01-6-88 days not
24-6-88t012-7-88 disciosed
2 4109 3-9-90t0 12-10-90 Working
15-10-901t019-10-90  days not
disclosed
1 3174: 1-6-91t0 10-7-91 Working
13-7-91t031-7-91 days not
1-8-91t0 11-8-91 disclosed
5 29191 28-119010 6-1-91 Working
9-1-91t027-1-51 days not
disclosed
5 947 7-1-9210 15-2-92 Working
18-2-921028-3-92 days not
31-3-52109-4-92 disclosed

The certificates show that he was casual mazdoor on
dally wage hasis,

The casual labour engagement card Ex. M-1 shows

following period :

1-1-86 10 30-3-86 89 days

6-9-86 10 15-10-86
18-10-861026-11-86
29-11-86t0 17-12-86 99 days

6-5-871025-5-87

28-5-87106-7-87

9-7-87to 27-7-87 79 days
1-4-88 10 10-5-88

13-5-881021-6-88

24-6-881012-7-88 ‘ 99 days

11-3-89 10 19-9-89
22-4-891031-5-89

3-6-8910 21-6-89 99 days
3-9-901012-10-90

15-10-90 10 19-10-90 45 days
20-10-90 10 25-11-90

28-11901t0 6-1-91

9-1911t027-1-91 96 days
1-6-91 t0 10-7-91

13-7-91t0 31-7-9N 59 days
1-8-91t011-8-91 11ldays

2-1-921015-2-92

18-2-92 10 28-3-92

31-3-92109-4-92 90 days
21-3-941031-1-94 11 days
1-4-94 10 30-4-94 28 days

Muster roll details as submitted by the opposile party
shows following details :

1 1986 138 days
2 1987 53 days
3 1988 82 days
4. 1989 23 days
5. 1990 87 days
6. 1991 85 days
7. 1992 75 days
8 1994 42 days
9 1995 41 days

Last worked on 16-2-95.
1D No. 69/2000 Sh. Bhim Sen S/o0 Sh. Banshi Lal

Worker’s allegation is that he was engaged as regular
labour on 12-1-88 by the opposite party. Initially he was
paid at the rate of Rs. 12.50 per day and subsequently
raised to Rs. 17.35 per day. He was not given any
appointment ordér. The management made artificial
interruption without any intimation. Suddenly he was not

y
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allowed to function on 17-2-95 without any notice,
compensation etc. The worker has filed certificates in
support of his claim. According to Photostat copies of
certificate filed by the workman details are as under :

Sl Certificate  Duration No. of working
No. dated dayvs

i 13-389 1-12-88109-1-89 No. of Working
12-1-89t020-12-89  days not men-

23-2-8% 10 12-3-89 tioned.

2 91089 4-7-89 t0 12-8-89 No. of working
15-8-891t0 23-9-89 days not men-
26-9-89109-10-89 tioned.

3 15-5-90 2-2-901013-3-90 No. of working
16-3-9010 4-4-50 days not men-
27-490 10 15-5-90 tioned.

4, 10:5-91 1-2-91t08-3-91 No. of working
11-3-9110 19-4-91 days not men-
22-4-9110 10-5-91 tioned.

5 23891 13-5-91t621-6-91 No. of working

24-691t02-8-91 davs not men-
5-8-911023-8-91 tioned.

According to Ext. M-1 which is admitted to the worker,
shows his engagement as follows :

13-7-881021-8-88 _
24.8-88tp 2-10-88 99 days
5-10-88 to 23-10-88

W=

1-12-88 t0 9-1-89
12-1-89 10 20-2-89 99 days
23-2-8910 12-3-89

4-7-8910 12-8-89
15-8-89 0 23-9-89 : 93 days
26-6-89108-10-89

-3 RPN NV NN

10.  Z-2-90t013-3-90
11.  16-3-90to 24-4-90 99 days
2. 27-4901015-590

13, 28-1-91108-3-91
14.  11-3-91t019-4-91 - 99 days
15, 22-4-911t010-5-91

16,  13-5-911021-6-91
17, 24-6-91t02-8-91 99 days
18. 5-8-91t023-8-91

19.  12-3-941031-3-94 20 days
20 1-4-941030-4-94 26 days

There was joint inspection of documents and
accordingly list was prepared which is present in ID No.
164/2000. The chart of the work reveals as under
1988 13-7-88t031-7-88 = 15 days

1-8-8810 16-8-88 = 14 days 29 days

1989  4-1-891t031-1-89 = 22 days
1-2-8910 28-2-89 = 23 days
1-3-891010-3-89 = 10 days 110 days
11-7-881031-7-89 = 20 days
1-9-891t0 30-9-89 = 28 days
1-10-89t0 8-10-89 = 07 days

1991 1-2-91 to 28-2-91 = 25 days
139110 31-3-91 = 29 days
1-4-91 10 30-4-91 = 27 days
13-5-611031-5-91 = 16 days 170 days
1-6-91t0 30-6-91 = 28 days '
1-7-91 t031-7-91 = 28 days
1-8-91 t023-8-91 = 17 days

1994 12-5-941031-5-94 = 18 days 44 days.

12-941031-12-94 = 26 days
1995 2-1.951031-1-95 = 26 days 40 days
1-2-95t0 16-2-95 = 14 days

Even after what is shown in the engagement card
and the statement prepared in joint inspection, if they are
clubbed together, it is to made out that the worker has
completed 240 days work in any of the calendar year.

ID No. 190/2000 Mooichand S/o Sh. Natthulal.

Worker’s allegation is that he was engaged as daily
wager/casual labour in IVRI during 1-7-92 to
10-5-94 as per the certificates issued by the management
Al 10 annexure A6 to the statement of claim, but the worker
has not filed annexure 3 to 6, only one A2 unsigned typed
details is filed which shows following details :

1. 1-7-92t030-9-92 -— 92 days -

2 25-2-931025-4.93 — 64 days

i 10-2941010-5-94 — B9 days
Total — 245 days

Whereas the engagement card shows following
details : )

2-7-921031-7-92 30 days -

1-8-9210 30-9-92

26-2-93 to continue

1-3-931031-3-99 31 days
1-4-931021-4-93 21 days
1-2-94 10 28-2-94 18 days
1-3-941031-3-94 29 days
1-4-941030-4-94 29 days -
1.5-94t0 10-5-94 7 days

According to worker’s own showing he has worked
only 245 days in 3 calendar years.

Muster roll details as submitted by the opposite party
shows following details :

1992 87 days

1993 34 days
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1994 36 days
1965 41 days
1D No, 186/2000 Omkar S$/0 Sh. Beniram.

Worket’s allegation is that he worked as daily wager
worker/casual labour in IVRI during 27-1-86 to
15-5-90 as per the cerlificates Al to A6 enclosed with
statement of ¢laim, showing following details :

Al 27-1-86t05-4-86
1-5-86 tn 30-5-86

A2, 13-3-881021-8-88
24-8-88 10 30-9-88

A3 12-2-891023-3-89
26-3-89 10 4-5-89
7-5-89 10 25-5-89

Ad. 978710 16-7-87
7-87t025-8-87
28-8-87t0 15-8-87

A4, 16-12-861024-1-87
10-3-871028-3-87
27-1-8710 7-3-87

A5, 229010 13-3-90
16-3-90 10 24-4-90
27-4-90 15-5-90

A6. Employment
registration card.

No. of working days
not mentioned.

No. of working days
not mentioned.

No. of working days
not mentioned.

No. of working days
nol mentioned.

No. of working days
not mentioned.

No. of working days
not mentioned.

As per engagement card Ext. M-1 details are as
follows :

27-1-8610254-86 89 days

1-5-86t0 30-5-86 30 days
16-12-86 to 24-1-87
27-1-8710 7-3-87 99 days

10~3—q7 to 283-87

9.7-8710 19-7-87

17-7-87 t0 25-8-87 64 days
28-8-8710 159-87

13-7-881021-8-88

24-8-88 10 2-10-88 99 days
5-10-881023-10-88

12-2-89 10 2343-89

26-3-89104-5-89 99 days
7-5-89t0 25-5-89

2-2-9010 13-3-90

16-3-90 0 24+4-90 99 days
27-4-90to 15-5-90

Muster roll details as submitted by the opposite party
shows following details :

1986 — 125
1987 — 135

1988 — 5%
1989 — B
1990 — 38

From the perusal of above evidence it is clear that
the workers have not completed 240 days in any of the
calendar years.

It has been argued that the juniors to the workers
have been retained in the service whereas, the workers
have not been retained. The representative of the opposite
party has argued that no seniority list is maintained so far
as casual labours are concerned. Therefore, this argument
is not sustainable that juniors to the workers have been
retained in the service.

It has been held in (2005) 8 Supreme Court Cases 750
Surendra Nagar District Panchayat vs. Dhyabhai Amarsinh
that *‘in absence of regular employment of workmen,
employer is nol expected to maintain seniority list of
employees engaged on daily wages-casual labour/
temporary employee”. It is also held in the same case that
“‘only when such a list is proved to be in existence and
then not produced before the court, the court must first be
satisfied that the evidence is in existence and could have
been produced, before it is entitled to draw adverse
inference. As regard non-compliance, with Sections 25-G
and 25-H suffice it to say that the witness examined by the
appellant has stated thal no seniority list was maintained
by the department of daily-wagers. In the absence of regular
employment of the workmen, the appellant was not expected
to maintain seniority list of the employees engaged on
daily wages and in the absence of any proof by the
respondent regarding existence of the seniority list and his
so-called seniorily, no relief could be given to him for non-
compliance with provisions of the Act. The courts could
have drawn adverse inference against the appellant only
when seniority list was proved to be in existence and then
not produced before the court. In ¢rder to entitle the court
to draw inference unfavourable to the party, the court must
be salisfied that evidence is in existence and could have
been produced.”

- The aforesaid case law is relevant to the present
case which is reproduced below :

**2. This appeal is directed against the judgment of
the Division Bench of the High Court confirming the order
of the Single Judge and that of the Industrial Tribunal
whereby the appellant was directed to reinstate the
respondent. The brief facts of the case are that the services
of the respondent were terminated by on order dated
15-8-1985.0n 1-6-1992 i e. nearly after 7 years the respondent
sent a demand notice 1o the appellant and ultimately the
dispute of termination of service of the respondent was
referred to the Industrial Tribunal. The respondent filed a
claim petition alleging therein that he was in service of the
appellant for more than ten years at the waées of Rs. 10 per
day till it had been terminated by on order dated 15-8-1985.
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Itis alleged that before the order of termination was issued,
provisions of the Industrial Disputes Act were not complied
with. An application was moved before the Labour Court
for direction to the appellant employer to produce muster
roll and salary register from the year 1976 to 1986. Tae
appellant entered appearance and filed its counter alleging
that the respondent himself stopped coming to work; that
there was a grass delay of seven years in raising the
disputz. That the workman was never engaged permanently
and he was employed for miscelianeous work i.¢. whenever
there was work he was called for it. It was alleged that the
workman had not completed 240 days of continuous service
in the 12 months preceding the date of termination of his
services. He had worked for 114 days in the year 1982. 63
days in 1983. 124 days in 1984 and 64 days in 1985 and thus
there was no necessity for complying with legal
requirement, before terminating the service of the
respondent of following the procedure faid down in Section
25-F of the Industrial Disputes Act.

3. The respondent examined himself and deposed
that he was employed for 10 years at the salary of Rs. 470
per month whereas My. Vinod Misra, an official from the
appellant side was examined to show that the workman
never worked for 240 days in a yeat.

4, Before the Labour Court, ora evidence was given
by the respondent. The Labour Court relied on the oral

evidence of the respondent workman and drew and adverse

inference for non-production of muster roll and the salary
register from the year 1976 to 1986 and held that the
respondent workman had worked for more than 240 days
and therefore his termination was illegal. The Labour Court
directed the reinstatement of the workman with back wages
of 20% [rom the date of reference, for non-compliance with
Sections 25-F, 25-G and 25-H.

5. The learned Singie Judge dismissed the petition.
A letters patent appeal was filed and the Division Bench
held that the Labour Court was right in holding that the
workman by his oral statement had proved his case. Not
only that the workman under Ext.-4 called upon the appellant
Pachayal to produced his salary register and muster roll
from 1976 to 1986.and also to produce the seniority list of
the workmen, which were not proudced. On the non-
production by the appellant of the said documents, the
Division Bench held that the Labour Court had rightly drawn
an adverse inference against the appellant and rightly held
that the workman had worked for 240 days in a year. The
Court also held that onc junior was retained. whereas service
of the respondent was terminated. Consequently, the letters
ratcnt appeal was dismissed. That is how the appellant
has come before this Court, challenging the order of
reinstatement.

6. 1t is contended by the learned counsel for the
appellant Panchayat that the Supreme Court by its number

of decisions has categorically held that the initial burden
of proof that the workman has worked for 240 days in a
year preceding the date of termination, lies on the workman
and that the workman has failed to discharge that burden.
It is further urged that it is not the case of the respondent
workman that he was in continuous service of the Panchayat
for one year within the meaning of sub-section (1) of Section
25-B of the Industrial Disputes Act. The case of the
respondent workman was that he had worked for 240 days
with the employer in a year, therefore, necessatily the
dispute raised by the workman falis under sub-section (2}
of Section 25-B of the Industrial Disputes Act, to be
regarded as his continuous service, wherein the workman
had to prove that he had actually worked for 240 days
during the period of 12 calendar months preceding the
date of termination to be retrenchment under Section 2{co)of
the Act. The non-production of the 10 years record by the
empioyer does not call for drawing an adverse inference
against the Panchayat. On the other hand, learned counsel
for the respondent has urged that the employer being in
possession of the relevant material, is duty-bound to
produce it and non-praduction of the record,calied for by
the Labour Court, the Labour Court was right in drawing
an adverse inference. He further contended that the
employer being in possession of the necessary material,
burden lies on the employer to prove that the workman had
not worked for 240 days in a year preceding the relevant
period.

7. On the basis of the rival contentions, it is necessary
for us to consider the scope and ambit of the relevant
provisions, namely, Section 2(00), Section 25-B and Section
25-F of the Industrial Disputes Act. The appropriate
provisions are reproduced below:—-

“2 (0o0) ‘retrenchment’ means the termination by the
employer of the service of a workman for any reason
whatsoever, otherwise than as a punishment inflicted by
way of disciplinary action but does not include—

{(a) Voluntary retirement of the workman; or

(b) retirement of the workman on reaching the age of
superannuation if the contract of employment
between the employer and the workman
concerned contains a stipulation in that behalf;
ot

termination of the service of the workman as a

(bb)

result of the non-renewal of the contract of |

employment between the employer and the
workman concerned on its expiry or of such
contract being terminated under a stipulation in
that behalf contained therein; or

termination of the service of a workman on the
ground of continued ill-health;

©

25-B. Definition of continuous service.— For the

purposes of this Chapter,—

k.



&

4542

THE GAZETTE OF INDIA: JULY 14,2007/ASADHA 23,1929

[Parr I—SEc. 3(ii)]

(1} a workman shall be said to be in continuous
service for a period if he is, for that period, in
uninterupted service, including service which may
be interrupted on account of sickness or
authorized leave or an accident which is no
illegal,or a lockout or a cessation of work which is
npt due to any fault on the part of the workman;

(2) where as workman is not in continuous service
within the meaning of clause (1) for a period of
one year or six months, he shall be deemed to be
in continuous service under an employer—

(a} for a period of one year, if the workman, during
aperiod of twelve calendar months preceding the
date with reference to which calculation is to be
made, has actually worked under the employer
for not less than—

(i) one hundred and ninety days in the case of a
workman employed below ground in a mine; and

(ii) two hundred and forty days, in any other case:

(b) for a period of six months, if the workman, during
a period of six calendar months preceding the date with
refgrence to which calculation is to be made, has actually
worked under the employer not less than—

® ninety-five days, in the case of a workman
employed below ground in amine; and

(i) one hundred and twenty days, in any other
case.

FExplanation— For the purpose of clause (2), the
number of days on which a workman has actually
worked under an employer shall include the days
on which—

(D he has been laid off under an agreement or as
permitted by Standing Orders made under
the Industrial Employment (Standing Orders)
Act, 1946 (20 of 1946), or under this Act or
under any other law applicable to the
industrial establishment;

(i) he has been on leave with full wages, earned
~ in the previous year;

(i} he has been absent due to temporary
disablement caused by accident arising out
‘ of and in the course of his employment; and

{(iv) in case of female, she has been on maternity
leave; so however, that the total period of
such maternity leave does not exceed twelve
weeks.

25-F. Conditions precedent to retrenchment of workmen
—No workman employed in any industry who
has been in continuous service for not less than
one year under an employer shall be retrenched
by that employer untjl—

(a} the workman has been given one month’s notice
in writing indicating the reasons for retrenchment
and the period of notice has expired, or the
workman has been paid in lieu of such notice,
wages for the period of the notice;

(b} the workman has been paid, at the time of
retrenchment, compensation which shall be
equivalent to fifteen days’ average pay for every
completed year of continuous service or any part
thereof in excess of six months; and

(c) notice in the prescribed manner is served on the
appropriate Government or such authority as may
be specified by the appropriate Government by
notification in Official Gazette.”

As per Section 25-F, no workman who is in
continuous service for not less than one year under an
employer shall be retrenched by that employer unless
conditions laid therein are fulfilled. The retrenchment is
defined in clause (oo) of Section 2 of the Industrial Disputes
Act 14 of 1947 (hereinafter referred to as the Act). Under
the definition termination of the service of a workman by

- the employer for any reason whatsoever, otherwise than

as a punishment, by way of disciplinary action, would
constitute retrenchpfent except ‘in cases accepted in the
Section itself, they are (i) a voluntary retirement of a
workman; (if) retirement of a workman on reaching the age
of superannuation; (iii) termination of the service of a
workman as result of non-tenewal of the contract of
employment; or (iv) termination of the service on the ground
of continued ill health of the workaman. Unless these
reasons are shown to have existed and proved, termination
by the employer of the service of 4 workman for any reasons,
would constitute retrenchment. Therefore, if the employer
is to retrench the workman employed in his industry who is
in continous service he has to follow the provisions of
Section 25-F of the Act. To attract provisions of Section
25-F, the workman claiming protection under it, has to prove
that there exists relationship of employer and employee;
that he is a workman within the meaning of Section 2(s) of
the Act; the establishment in which he is employed is an
industry with the meaning of the Act and he must have put
in not less than one year of continuous service as defined
by Section 25-B under the employer. These conditions are
curmnulative. If any of these conditions is missing the
provisions of Section 25-F will not be attracted. To get
relief from the court the workman has to establish that he
has right to continue in service and that his service has
been terminated without complying with the provisions of
Section 25-F of the Act. The Section postulates three
conditions to be fulfilled by an employer for getting a valid
retrenchment, namely :—

(i) one month's clear notice in writing indicating
the reasens for retrenchment or that the
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workman has been paid wages for the period
of notice in lieu of such notice;

(i) paymentofretrenchment compensation which
shall be equivalent to 15 days’ average pay for
every completed year of continuous service
ot any part thereof, in excess of six months;

{iil) a notice to the appropriate Government in the
prescribed manner,

8. To attract the provisions of Section 25-F, one of
the conditions required is that the workman is employed in
any indusiry for a continuous period which would not be
less than one year. Section 25-B of the Act defence
continuous service for the purposes of Chapter V-A “‘Lay-
off and Retrenchment”. The purport of this section is that
if a workman has put in uninterrupted service of the
establishment, including the service which may be
interrupted on accouni of sickness, unauthorized leave, an
accident, a strike which is not illegal, a lockout or scessation
of work, that is not due to any fault on the part of the
workman, shall be said to be continuoug,service for that
period. Thus the workman shalt be said to be in continuous
service for one year i.e. 12 months irrespective of the number
of days he has actually worked with interrupted service,
permissible under Section 25-B. However, the workman must
have been in service during the period i.e. not only on the
date when he acwally worked put also on the days he
could not work under the circumstances set out in sub-
section (1). The workman must be in the employment of the
employer concerned not only on the days he has actually
worked out also on the days on which he has not worked.
The import of sub-section (1) of Section 25-B is that the
workman should be in the employment of the employer for
the continuous, uninterrupted period of one year except
the period the absence is permissible as mentioned
hereinabove. Sub-section (2) of Scction 25-13 introduces
the fiction to the effect that even if the workman is not in
coniinuous service within the meaping of clause (1) of
- Section 25-B for the period of one year or six months he
shall be deemed to be in continuous service for that period
under an employer if he has aciually worked for the days
specified in clauses (a) and (b) of sub-section (2). By the

legal fiction of sub-section (2)(a)(i), the workman shall be -

deemed to be in continuous service for one year if he is
ernployed underground in a mine for 190 days or 240 days
in any other case. Provisions of the section postulate that
if the workman has pui in at least 240 days with him
employer, immediately prior to the date of retrenchment, he
shall be deemed to have served with the employer for a
period of one year to get the benefit of Section 25-F.

9. For the purposes of calculation of number of days
worked by the employee, by fiction his days of absence
from work bave been included if the workman (1) has been
laid off under an agreement or as permitted by Standing

2959 Gi/g7-9

Orders made laid off under an agreement or as permitied by
Standing Orders made under the Industrial Employment
(Standing Orders) Act, 1946 (20 of 1946), or under the
Industrial Disputes Act, 1947, or in any other law applicable
to the industrial establishment; (ii) bas been on leave with
full wages, earned in the previous year; (iii) has been absent
due to temporary disablement caused by accident arising
out of and in the course of employment; and (iv) has been
on maternity leave, in case the employee is a female,
however, that the total number of such materniiy leave
does not exceed 12 weeks.

10. In Surendra Kumar Verma v. Central Government
Industrial Tribunal-cum Labour Court speaking for a three-
Judge Bench, 0. Chinnappa Reddy, J. while considering
the original provisions of Section 25-B of the Act, has said
that Section 25-F requiries that a workman should be in
continuous service for not less than one year under an
employer before that provision applies. While so, present
Section 25-B(2) steps in and says that even if a workman
has not been in continuous service under an employer for
a period of one year, be shall be deemed to hve been in
such continuous service for a perid of one year, if he has

-actually worked under the employer for 240 days in the

preceding period of twelve months,

11. In the mater of Mohan Lal v. Bharat Electronics
Ltd. this Court has said that sub-section (2) of Section
25-B comprehends a sitvation that where a workman is not
in continuous service within the meaning of sub-section
(1) for a period of one year or six months, he shall be
deemed to be in continuous service under an employer for
a period 12 montbs just preceding the date with reference
to which calculation is to be mde, has actually worked
under that employer for not less than 240 days. It is not
necessary for the purpose of sub-section (2) (a) that the
workman should be in service for a period of one year and
that his service is continuous service within the meaning
of sub-seetion (1). If his case is governed by sub-seciion
(1) then it need not be covered by sub-section (2) provides
for a fiction to treat a workman in coutinuous service for a
period of one year despite the fact that he has not rendered
uninterrupted service {or one year but has rendered service
for a period 240 days during the period of 12 calendar
months counting backwards and just preceding the relevant
date, being the date of retrenchment.

12. In the matter of Workmen v. American Express
Intcrmational Banking Corpn. The Court has said that the
Explanation to Section 25-B is not exhaustive. It does naot
purport that only those days which are mentioned in the
Explanation to Section 25-B(2) of the Act should be taken
into account for the purpose of calculating the number of
days on which the workman had actually worked though
he had 1.0t worked on those days. The Court said that the
expression “actually worked under the employer” is only
classificazory and caninot be used to limit the expanse of
the main provision. The expression “actually worked under
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the employer” is capable of comprehending the days during
which the workman was in employment and was paid wages
by the employer and there is no reason why the expression
should be limited by the Explanation.

13. In the matter of Standard Motor Products of India
Lid. v. A. Parthasarathy this Court has said that the actual
waorking for less than 240 days would include Sundays and
otherpaid holidays if the workman is in employment of the
employer although for less than a period of 12 months,

14. These decisions in unambiguous workds Iaid
down that sub-sections (1) and (2) of Section 25-B
comprehend different situations for the calculation of
continuous service for not less than one year and
contipnous service which is less than one year but for 240
days in 12 months preceding the date of termination under
an eroployer,

15. In Mohan Lal v. Bharat Elzctronics 1.td. it is said
by this Court that before a workman can claim retrenchment
not being in consonance with Section 25-F of the Industrial
Disputes Act, he has to show that he has been in
continuous service of not less than one year with the
employer who had retrenched him from service.

16. InRange Forest Officer v. 5. T. Hadimani (SCC at
p.26, para 3) this Court held that :

“In out opinion the tribunal was not right in
placing the onus on the management without first
determining on the basis of cogent evidence that the
respondent had worked for more than 240 days in
the year preceding his terminaticn. It was the case of
the claimant that he had so worked but this claim
was denied by the appellant. It was then for the
claimant to lead evidence to show that he kad in fact
worked for 240 days in the year preceding his
termination. Filing of an affidavit is only his own
staternent in his favour and that cannot be regarded
as sufficient evidence for any court or tribunal to
come to the conclusion that a workman had, in fact,
worked for 240 days in a year. No proof of receipt of
salary or wages for 240 days or order or record of
appointment or ¢ngagement for this period was
produced by the workman. Cn this ground alone,
the awrd is liable to be set aside.”

17. More recently, in Rajasthan State Ganganagar S.
Mills Ltd. v. State of Rajasthan, Municipal Corpn.,
Faridabad v. Siri Niwas and M.P. Electricity Board v. Hariram
this Court has reiterated the principle that the burden of
proof lies on the workman to show that he had worked
continuously for 240 days in the preceding one year prior
to his alleged retrenchment and it is for the workman to
adduce evidence apart from examining himself to prove
the factum of his being in employment of the emplover.

18. In the light of the aforesaid, it was necessary for

the workman to produce the relevant material to prove that
he had actually worked with the employer for not less than
240 days during the period of twelve calendar months
preceding the date of termination. What we find is that
apart from the oral evidence the workman has not produced
any evidence to prove the fact that he has worked for 240
days No proof of receipt of salary or wages or any record
or order in that regard was produced; no co-worker was
examined; muster roll produced by the employer has not
been contradicted. It is improbable that the workman who
claimed to have worked with the appellant for such a Jong
period of work he had undertaken with his employer.
Therefore, we are of the opiniorn that the workman has
failed to discharge his burden that he was in employment
for 240 days during the preceding 12 months of the date of
termination of his service. The courts below have wrongly
drawn an adverse inference for non-production of the
record of the workman for ten years. The scope of inquiry
before the Labour Court was confined to only 12 months

preceding the date of termination to decide the question of

continuation of service for the purpose of Section 25-F of
the Industrial Disputes Act. The workman has never
contended that he was regularly employed in the Panchayat
for one year to claim the uninterrupted period of service as
required under Section 25-B(1) of the act. In the facts and
situation and in the light of the law on the subject, we find
that the respondent workman is not entitied to the protection
or compliance with Section 25-F of the Act before his
service was terminated by the employer. As regards non-
compliance with Sections 25-G and 25-H suffice it to say
that witness Vinod Misra examined by the appellant has
stated that no seniority list was maintained by the
department of daily-wagers. In the absence of regular
employment of the workmen. the appellant was not expected
to maintain seniroty list of the employees engaged on daily
wages and in the absence of any proof by the respondent
regarding existence of the seniority list and his so-called
seniority, no relief could be given td him for non-compliance
with provisions of the Act. The courts could have drawn
adverse inference against the appellant only when seniority
list was proved to be in existence and then not produced
before the court. In order to entitle the court to draw
inference unfavourable to the phrty, the court must be
satisfied that evidence is in existence and could have been
proved.

19. As a result of the discussion above, the appeal
is allowed. The orders passed by the Labour Court and the
High Court are set aside. However, as a result of the order
passed by the Labour Court, if the respondent was
employed in service, the wages paid to him shall not be
recovered. There shall be no order as to the cost.

It is been held in various cases that it is worker to
prove that he has continuously worked for 240 days in a
calendar year preceding the date of his termination. But
the worker has failed to prove that he has worked for 240
days preceding the date of termination.
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It is admitted fact that no appointment letter has been
issued to the workers. The opposite party has argued that
casual mazdoors are engaged for work of casual or
seasonal/intermittent nature of work which is not of fuli
time nature for which regular posts can not be created. Itis
further argued that casual mazdoors are engaged for 40
days at a time, 100 days in six months or 200 days in a year
this is as per the directions of ICAR, Krishi Bhawan, New
Dethi, dated 25-6-86 and the opposite party has to coniply
with the directions given by the ICAR. The following
sirculars of ICAR are relevant with the facts of the present
case :

“No.F.42-10/77-EEV
To

Dated the 25-0r>-36

The Directors of all the Institutes,
Under the Indian Council of Agriculturai Research.

Subject : Engagement of casual labourers under the
ICAR-guidelines regarding,

Srr,

In connection with the seasonal work, the institutes
have to employ workers on casual basis for short duration.
Instances have however, come to the notice of the Council
that casual workers are continued by the Institutes for
indefinite periods, with the results that the casual workers
start claiming appointments on regular basis, In some of
the Institute the workers have gone to the Labour Court.
Since the employment of casual workers is only for
attending to jobs of casual nature their continued
employment as such by the Institute is irregular.

The matter has been considered in the Council and it
has been decided that the Institute should not employ
casual workers for a period of more than 40 days at a time.
It should also be ensured that the total period of a casual
worker should be less than 100 days during the 6 months
or less than 200 days in a year.

Birectors of all tne institutes are accordingly
requested to ensure compliance of the above instructions.

Yours faithfully,
Sd/-

(K. S. KRISHNASWAMY)
ADDITIONAL SECRETARY {AR)
No. F.21(8)/88-Cdn.I Dated the 22-1-1987
To
All the Directors of Reasearch Institutes,

Subject: Problems relating to appointment of casual
workers in the ICAR-Institutes.

Sir,
The problems arising out of the appointment of
casual labourers in the various Institute of ICAR have been

engaging the attention of the headquarters for quite
sometime, These problems have been analysed and
examined inrelation to the existing legal and administrative
instructions in the matter. It has been decided witl; the
approval of the DG, ICAR, that the following steps may
please be taken for overcoming these problems.

1. No casual labour will be employed by any
Institute over and above the existing ones.

2. Steps should be taken to introduce modern
technology so that the process of mechanization
‘sets in.

3. Works which are purely casual/seasonal may be
given on contract basis,

If any of the Institutes has some peculiar proble:ns
relating to the subject mentioned above, the same will
however, be considered by thé Council, based on the merits
of the case. Such cases may be sent to the concerned
branches of the Leadquarters.

Sd/-
(C.R.MOHAPATRA)
DEPUTY SECRETARY (AS)

No.F.24-6/88-CDN ‘Dated the 10-9-88

To,
All the Directors/Project Director.

Subject : Guidelines relating to appointment of casual
labourers in the ICAR institute.

S,
In continuation of our earlier letter No. 21(8V/86-CDN

dated 22-1-87 (copy enclosed) it has been decided to adhere
to the following guidelines :

(i) Persons on daily wages should not be recruited
for work of regular nature.

(i) Recruitment of daily wages may be made only
for work which is of casual or seasonal or
intermittent nature or work which is not of full
time nature, for which regular posts can not be
created.

(iliy The work presenﬂy being done by the regular
staff should be re-assessed to measure the output
productivity with a view to entrusting the work
‘done by the casual workers to the regular
employees.

(iv) The casual workers may be given one paid weekly
off after 6 days of continuous work.

(v) The payment to the casual workers may be
restricted only to the days on which they actually
perform duty under the Institutes/Project
Directors/NRCs with a paid weekly off as
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mentioned above. They will, however, in addition
be paid for a National Holiday, if it falls on a
working day for the casual workers.

(vl) Hfforts should be made to entrust all the items of
waork now being handled by the casual workers
to the existing regular staff failing which the
creation of additional regular posts may be
considered.

(2) All the Directors/Project Directors are requested
10 1evise the appointment of casual workers in their
institntes. They are requested to submit the information in
respect o1 the following :
(a) Number of casual workers who have been
entrusted with the same nature of work as that of
aregularemployee.

() Number of casual workers who are doing the work

different in nature from the work being done by

regular workers,

The above information is required urgently to decide
the further course of action.

3. The regularization of the services of the casusal
workers will continue to be governed by the insiructions
already issued in this regard. While considering such
ri-pularization, a casual worker may be given relaxation in
the upper age limii only if at the time of initial recruitment
s a casuzl worker, he had not crossed the upper age limit
in the partiguiar post.
No.F. 24(6)¥88-CDN
To

Dated the 16th December, 1988

All tie Directars/Project Director.

Subject: (quidetines relating to appointment of casual
workers it the JCA R institutes.
Sir, ‘ _
fn continuation of our letter of even number dated
the 16th Septeinber, 1988, I am directed to say that the
following decisions have been taken based on the
informaztion furnished by your institutes :—

{2} The Casual workers who have been entrusted
with the same naiure of work as is being done by a regular
emplovee may be paid @ 1/30th of the pay at the minimum
of the relevant pay scale plus dearness allowance for work
for § hours a day.

i} The casual workers of your Institute who are
doing the work different in nature from the work of a regular
employee may be paid only the minimum wages notified by
the Ministry of Labour of the State Govt./Union Territory
Admiristration whichever is higher as per the Minimum
Wages Act, 1948 and in accordance with the relevant
notification.

Tae exact number of the two categories of casual
workers i your Institute who will be paid as per the rates
mdicated at {a) arid (b) above are given in the annexure.

The number of casual workers in both the categories should
be frozenand inno case it.......c..cviin.s the figures indicated
in the annexure.

In so far as the regularization of casual workers who
are doing the same type of job as that of a regular employee
is concerned, the same should be done according to the
existing instructions as and when vacancies arise. The
places vacated by such casual workers should not be filled
up.

Yours faithfully,

Sd/-
(CR. MOHAPATRA)
DEPUTY SECRETARY (M)

Sl. Nameof Number of Number of
No. the institute casual workers casual workers
who have been  who are doing
entrusted with  the work
the same; nature differentin
of work as that nature from
of aregular the by regular
employee workers
1. Indian Veterinary 155 117
Research Institute,
Izatnagar (UP)
Revised figures Nii 2r
sent vide -
This office letter
No.F.12-1/73-
MRDPC dt. 18-7-89
to the Council.
No. F.24(6)/88-Cdn.

To

Dated the 26th October. 1989

All Directors of the ICAR Research Institutes.

Subject: Guidelines relating t¢ the appointment to the
casual workers inthe ICAR Institutes-payments
of higher rates of wages to the casual workers-
decision reg.

Str, .

In continuation of the Council’s letter of even number

dated the 16th December, 1988, it has been decided by the

ICAR that the casual workers working at the Institutes/

ICAR headquarters may be paid higher rates of wages w.e.f.

7-6-88 as per orders of the Department of Personnel and

Training’s OM No. F. 49014/2/86-Estt. (C) dt. the 7th June,

1988 (copy enclosed).

It is also requested that the results of the review as

per decisions of the Departmentsof Personnel and Training -

may be intimated to the Council immediatley by 20-11-1989,
positively.
Yours faithfully,
Sd/-
(KIRHORILAL)

DEPUTY SECRETARY (GA&C)
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Government of India
F.No. 49014/2/86-Estt. (C)

Ministry of Personnel, Public Grievances and Pension,
Department of Personnel and Training, North Block,
New Delhi-110001, dated the 7-6-38.

OFFICE MEMORANDUM

: Recruitment of casual workers and persons
on daily wages review of policy.

Subject

The policy regarding engagement of casual workers
in Central Government of offices has been reviewed by
Government keeping in view the judgment of the Supreme
Court delivered on the 1st January, 1986 in the Writ Petition
filed by Shri Surinder Singh and other vs. Union of India
and it has been decided to lay down the following
guidelines in the matter of recruitment of casual workers
on daily wage basis :—

1. Persons on daily wages should not be
recruited for work of regular nature.

2. Recruitment of daily wagers may be made only
for work which is of casual or seasonal on
intermittent nature or for wotk which is.not of
full time nature, for whichregular posts cannot
be created.

3. The work presently being done by regular staff
should be reassessed by the administrative
departménts concerned for output and
productivity tc that the work being done by
the casual workers should be entrusted to the
regulas employees. The departments may also
re:view the norms of staff for regular work and
take steps to get them revised, if considered
necessary.

4, Where the nature of work entrusted to the
casual workers and regular employees is the
same, the casual workers may be paid at the
rate of 1/30th of the pay at the minimum of the
relevant pay scale plus dearness allowance for
the work of 8 hours a day.

5. In cases where the work done by a casual
worker is different from the work done by a
regular employee, the casual worker may be
paid only the minimum wages notified by the
Ministry of Labour or the State Government/
Union Territory Administration, whichever is
higher, as per the minimum Wages Act, 1948.
However, if a department is already paying daily
wages at a Higher rate, the practice could be
daily wages at a Higher rate, the practice could
be continued with approval of its financial
adviser.

6. The casual workers may be given one paid
weekly off after six days of continuous work.

1. The payment to the casual workers may be
restricted only to the days on which they
actually perform duty under the Government
with a paid weekly off as mentioned at (vi)
above. They will, however, in addition, be paid
for a National Heliday, if it falls on a working
day for the casual workers.

8. Incases where it is not possible t¢ entrust all
the items of work now being handled by the
casual workers to the existing regular staff,
additional regular posts may be created to the
barest minimum necessary, with the
concurrence of the Ministry of Finance.

- 9. Where work of more than one type is to be
performed throughout the year but each type
of work does not justify a separate regular
employee, a multifunctional post may be
created for handling those items of work with
the concurrence of the Ministry of Finance.

10. Theregularization of the services of the casual
workers will continue to be governed by the
instructions issued by this department in
this regard. While considering such
reguiarization, of a casual worker may be given
realization in the upper age limit only if at the
time of initial recruitment as a casual worker,
he had not crossed the upper age limit for the
relevant post.

11. If a Department wants to make any departure
from the above guideiines, it should obtain
the prior concurrence of the Ministry of
Finance and then Department of Personne! and
Training,

All the administrative Ministries/Departments shouid
under take a review of appointment of casual workers in
the offices under their contro! on a time-bound basis so
that at the end of the prescribed period, the following targets
are achieved :—

(a) Alleligible casual workers are adjusted against
regular-posts to extent such regular posts are
justified.

(b) The rest of the casual workers not covered by
(a) above and whose retention is considered
absolutely necessary and is in accordance with
the guidleines, are paid emoluments strictly in
accordance with the guidelines.

{c} The remaining casual workers not covered by
(2) and (b) above are discharged from service. _

2. The following time limit for completing the review
has been prescribed in respect of the varicus Ministries/
Departments :— '

(@) Ministry of Railways 2 Years
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(b) Pepartment of Posts, Deptt. 1 year
of Telecommunications and Deptt.
of Defence Praduction

{c) Al other Ministries/Departments/ 6 months
Offices.

- Eacn Ministry should furnish a quarterly statement
indicating the progress of the review in respect of the
Minisiry (Préper) and all attached/subordinate offices under
then to the Pepartment of Personnel and Training in the
prefarma attached. The first quarterty return should be
furnikhed to this Deptt. by the 10th October, 1988.

-3. By strict and meticulous observance of the
guide¢lines By all Ministries/Departments, it should be
ensuted that there is no more engagement of casual workers
for attendiné to work of a regular nature, particularly after
the réview ehvisaged above is duly completed. Each head
of office sHould also nominate an officer who would
scrutinize the engagement of each and every casual worker
and the job for which he is being employed to determine
whether the work is of casual nature or not.

4. Ministry of Finance etc. are requested to bring
the contents of this office memorandum to the notice of all
the appointing authorities under their respective
administrative control for strict observance. Cases of
negligence ip the matter of implementing these guidelines
shoujd be viewed very seriously and brought to the notice
of thd appropriate authorities for taking prompt and suitable
acting agaimst the defaulters.

Sdf-

(D.P.BAGCHI)
Joint Secretary to Govt. of India

No. P.24(6)/88-Cdn. Dated the 19th September, 1996

To

“All the Directors/Project Directors of the ICAR
Instil:tutes/Ni:(Cs.

Subject : Problems relating to appointment of casual
workers in the ICAR Institutes.
S,

The Cpuncil vide letter No. 2198/86-Cdn. dated 22nd
January, 1987 has issued instructions to all Directors/
Projact Directors of the Institutes with the approval of the
Diregtor Geperat, ICAR that the following steps should be
taken for overcoming the problems relating to the
appointment of casual workers, apart from other guidelines
formulated from time to time by the Council on the basis of
instryctions received from the Department of Personnel
and ’flraining—

(i) No casual labour will be employed by any
Institute over and above the existing one.

(ii) Steps should be taken to introduce modern
technology so that the processes of
mechanization sets in.

(iii) Works which are purely casual/seasonal may
be given on contract basis.

1t has now been observed that most of the Institutes
have not been observing the guidelines/instructions issued
by the Council from time to time. The Finance Division of
the Council has now made the following observations :—

1. It is not understood ks to how the work of
regular nature had gone up suddenly
necessitating abnormal increase in the strength
of casual workers un’per category (a), when
there was neither hegvy reticement nor. any
increse in the farm arefa.

2. As all the Institutes have large farm area, it is
undisputed that casudl workers are required
to be employed, durilig season to do work of
seasonal nature. In fact, larger number of
labour is required to be employed on casuat
basis during the season than off season.
Therefore, the strength of casual workers under
category (b) is bound to be higher that the
‘strength in the category (a). But most of the
proposals received in the council from various
Institutes are contrary to this norms which do
not appear to be logical.

3. Since the Institutes are having large farm area
necessitating employment of large number of
casual labour duridg season, it may be
describable that objedtive norms with regard
to the strength of casual labour per acre of
land during crops season is developed.

4. The employment of contract labour, as far as
possible, on agricultural farms of the Institutes
may be explored.

5. All Directors/Project Directors are requested
to examine the above observations made by
the finance Division! with reference to the
guidelines already issbied by the Council and
send their comments thereon.

Yours faithfully,

Sd/-

{N. SOMAN)
DEPUTY-SECRETARY (GA&C)”

The representative also argued that the ICAR has
also issued directions that no casual labour should be
employed by any institute over and above the existing one
and steps should be taken to introdhce modern technology
so that the process of mechanization sets in. It has also
made policy that works which arc]; purely casualfseasonal
may be given on contract basis.

The authorized representative of workers has argued
that the policy made by the ICAR are the examples of
unfair labour practice just to deprive of the workers to gain
the service with the opposite party.
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It is noteworthy to mention that back door entry is
prohibited. It is to be seen whether the restrictions imposed
are arbitrary or illegal?

It has been argued on behalf of the workmen that
actual working for not less than 240 days would include
Sundays and other paid holidays. In view of the argument
of the workmen it has to be seen whether the workers are
casual daily rated workers or reguiarly appointed permanent
workers. It is evident from the evidence on record that all
the workmen were not in continuous service within the
meaning of sub-section 1 of Section 25 B of the Industrial
Disputes Act, 1947 for a period of 1 year preceding the
clate of termination. Section 25 B of the Industrial Disputes
Act, 1947 is very much clear which relates to permanent
WOTKeETS

The Industrial Disputes Act, 1947 does not
distinguishes the retrenchment of a permanent employee
and the daily rated casual workers. The casual workers
who are not in continuous service for a period of | year
have to be looked in 1o under section 25 B (2) of the
Industrial Disputes Act, 1947.

In a case where the worker worked for 235 days from
July, 94 to July, 95 the Labour Court held that if the pazetted
holiday and vweekly rest were included then definitely the
workman has worked for more than 240 days under the
management. Hon’ble Supreme Court in (2006) SCC 764,
Huda vs. Jagmal Singh held that “we are unable to
appreciate the approach made by the Labour Court in
calculating the statutory period of 240 days in a year. In
our opimion, both the Labour Court and the High Court
have failed to appreciate the fact that the respondent has
failed to complete the statutory period of 240 days in a year
to entitle him for claiming any benefits whatsoever, as
already noticed evidence has been led to the said fact before
the Labour Court but still the issue of attendance of the
respondent has been decided in his favour. This apart, the
respondent was appointed only as daily-wagze earner and
not as a permanent employee of the appellznt and hence
the respondent cannot claim any right to the post n
yuestion and that no right has accrued to him to claim any
benefits ftom the appellant. This fact remains that the
respondent has not worked for the statutory period of 240
days, which has been clearly established by the appellant.

It is settled law that the workman has to prove that he had -

worked for 240 days. In the instant case, the workman has
not established that he has served the appellant for the
statutory period of 240 days.” The Hon’ble Supreme Court
has in para 7 of the said case law went further that “in the
result, the order passed by the Labour Court and the non-
speaking order passed by the High Court are liable to be
set aside. We do so accordingly and allow the civil appeal
filed by the appellant and set aside the order passed by the
Labour Court and the High Court ordering r2instatement
and back wages. No costs™

L

During the course of the argument the representative
of the workers has admitted that workers have not
completed 240 days work in the calendar year and from the
documerits it is made out that the workers were casual
mazdoor, they are not regularly appointed permanent
employees. :

It is also argued forcefully that he employer has
resorted to unfair labour practice as the orders have flown
from the Government for not employing the workers for
beyond a period of more than 40 days at a time. The
Government has its inherent powers to regulate and
prescribe guidelines for the appointment of the casual
labours. It cannot be termed as unfair labour practice. In
case there are 100 casual workers then it has to be seen
that the institution does not adopt pick and choose and
engage a worker to enable the institute to have employment
for more days discarding others, if an unfair formula is
adopted so that every casual mazdoor gets equal
opportunity to earn then there is no arbitrariness or illegality.

It is pertinent to mention here that the management
produced casual labour registration card Ext. M-1 in almost
all cases. The worker on the other hand filed employment
certificate in respect of their work in IVRI. On 30-§0-2002
the authorized representative of the workers filed the joint,
inspection report signed by the representative of the
opposite party, which is paper No. 15 in the said industrial
dispute. In the above circumstance the chart prepared on
the basis of Muster Roll/W age bill are authentic and have
to be relied upon. However, the representative of the
workers has argued that original records of Muster Roll
was not shown to him and instead Xerox copy of Muster
Roll was made available. It is pertinent to mention here that
Sh. S.K. Gupta, Administrative Officer of the IVRI the
representative of the workers that the original records of
Muster Roll is highly bulky and it would be cumbersome
exercise to make all records available for inspection or
perusal. He was requested to make random checking of the
Muster roll from the original and get the entries submitted
by the management verified. Accordingly the representative
of the wotkers made random checking of the originals. The
representative of the workers accordingly filed application
paper No. 14 in 1.D. case No. 164/2000. 1 have perused the
report paper No. 15, signed by the representatives of the
parties, wherein it is written that “as per the order dated
21-10-2002 of the Hon'ble Presiding Officer, CGIT-cum-
Labour Court, Lucknow, the Charts/ Statements of the
labourers have been inspected/verified as per original
Muster Rolls available at IVRI. Izatnagar, Bareilly.” The
contents of above said paper is reproduced below:

“Subject:— Filing of Joint Inspection Report.
Sr,
.~ As per order dated 21-10-2002 of the Hon'ble

Presiding Officer, CGIT-cum-Labour Court, Lucknow, the
Charts/Statements of the Labourers have been inspected

PN
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verilied as per original Muster Rolls available ai IVRI,
lzatnagar, Bareiliv.

In this connection, ticks have been marked on the
charig/statements and copy of the original inspected charts/
slatermels alopg with list of labourers are enclosed herewith
for kind perusal and necessary action of the Hon’ble CGIT,
Lucknow,

-5dl- ~5d-
(V.K.GUPTA) {GYAN PRAKASH)
Management’s Representative Workmen's Representative

"The opposite party has alleged that IVRI is not an
industry as defined under Section 2 (I) of the Industrial
Dispates Adt, 1947. It is submitted that it is a research
instimtion and for the purpose of research large farms,
dairy-etc.. there the worksr of casual/seasonal nature type
are epgaged-to meet temporary needs. Casual iabours are
also ¢ngraged when projects are sanctioned by the sponsors.
The nature of work of the institution is such that it requires
casudi labour from time 1o time.

The fact is that [VR1 s a research institute under the
mangement and conirol of ICAR, which functions under
the Department of Agriculture, Research and Education. It
is also « fact that the Indian Council of Agriculatural
Resaarch (ICAR), N. Delhi is an autonomous body
registered under Societies Registration Act, 1860. It was
set up for undertaking scientific research in agriculture,
animal husbandry and allied subjects. The worker on the
other hand has stated that IVRI is not a purely research
institute on the contrary it is a big educational, commercial
place were large quantity of medicines are sold by the
oppcgsite pagty and in addition to this milk, old agricultural
equiPmentsj animal flesh, eggs are also sold. In this way
IVRI earns tillions of rupees by selling the same.

Shri Sunil Gupla the wilness of the oppostie party
has stated’ "AKASMIK SHARAMIKON KI KOI
VARISHTAISUCHI NAHI BANTI KABI KISTUNIT KA
KAAM BARH JATA HAI YA VISHES ADMION Kl
AWASHK YATAHOTI HALJAISAKIHARVESTING AD1
MAIN. MAIN NAHI BATA SAKTA Kl DAIRY UNIT
MAIN KIN, KIN MAHING MAIN ADHIK SHRAMIK
RAKHE JATE HAIN.”

“IVR] MAIN JANVARON ADI KE LIYE VACINE
TAIR KIJATTHAI TATHA BECHA JATAHAL”

i- .
1t has?also come on the record vf the workers that the
Instifute is rinning in profit with the enhancement of profit.

“In the; above back ground he case law 2000-111-LLY
(Suppl) Dir?cior, Centraj State Farm, Suratgarh vs. State of
Rajasthan and others, 1477 is relevant. Paras § to 13 are
relevant and the same is reproduced below:

“8. It has been held time and again that an
: esrab{ishmem may be held to be an industry within
the mpaning of section 2 (j) of the Act provided it is
not performing. she regal und sovereign functions

and the activities are of such a nature which cannot
be carried on by a private citizen or a group of
private citizens. Vide State of Bombay & Ors.V. The
Hospital Mazdoor Sabha & Ors. AIR 1960 SC 610 :

1960-1-LL1-251 : Ahmedabad Textile Industries
Research Association (supra): and Bangalore
Water Supply and Sewerage Board v. Rajappa AIR
1978 SC 548 1978-1-LLJ-349.

9, The test to be an ‘industry’ has been laid down

as under : .

“Thus, the manner in which the activity in
guestion is organized or arranged, the condition of
co-operation between employer and employees,
necessary for its success and its object to render
material service to be community should be
regarded as some of the features which could be
distinctive of the activity to which Section 2(j)
applied :”

10. In Hospital Mazdoor Sabha (supra), the Court
explained as under :

“Such an activiity generally involved the co-
operation of the employers and the employers; and
its object is the condition of human needs. It must be
organized or arranged in a manner in which frade
or business is generally organized or arranged. It
must not be casual nor must it be for onself novfor
pleasure.”

11. The issue has also been considered in Bombay
Telephone Canreen Employees Associationv. Union
of India 1997 (6) SCC 723 : 1997-11-LLJ-647,

General Manager Telecome v. A. SrinavasaRao 1997

(8) SCC 767 : 1998-ILLJ-255 and All India Radio
v. Santosh Kumar & Anr. AIR 1998 SC 951 : 1998-
I-LLT-817, whereas in has been held that where the
activity was not of such a nature which cannot be
carrived out by private citizens, the establsihment
may be held to be an ‘industry’ provided it fulfils
the other requirements.

12. The activity of the petitioner are required to be
examined in view of the above referred legal
proposition. The Memorandum of Association of the
wetitioner company provides that the main ojbect
of establishing it is to setup and run agricultural
farms for the production primarily of seeds of food
grains,oil seeds, vegetables and fruits as well as
studying of these crops In various parts of the
country, to setup poultry, sheep, pigs and other cattle
breeding farms: to undertake development,
reclamation and improvement of lands, even the
land belonging to private parties on payment or on
full cost of these operation:to carry on all or any of
the business of farmers, producers, processer,
exporters, packers and importers of all agricultiural
produce; of all kinds including daily, poultry,
garden, and Horiticullure. produce; to carry on
business of keepers, producers, importer, exporters
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and trades of poultry and cattles of all kind etc. etc.
The activities mentioned therein are in such a nature
which can be held to be regal and sovereign
Junctions of the State or which cannot be alienated
in favour of private citizens or there is any

inhibition under any law to Cary out such activities

by private citizens or group of citizens.

13. Thus, in view of the above, it is held that the
petitioner carries on the agricultural operations in
an organized manner like a business or trade and,
therefore, is an ‘industry’ within the meaning of
Section 2(j) of the Act.”

Dealing with the definition of industry under section
2(3) of Industrial Disputes Act, 1947 the Allahabad High
Court in second appeal No. 35/2001 dated November
14, 2003 between the State of UP & Others and Deep
Chandra & Others referred Agricultural Produce Market
Committee v. Ashok Harikuni and another, AIR 2000 SC
3116; 2000(8) SCC 61: 2000-II-LLJ-1382. Dominant nature
test and sovereign functions, the construction and repair
rcads under taken by PWD could not be said to be sovereign
functions. The department was held to be an industry. In
para 13 of the case law Hon’ble High Court of Allahabad
has reproduced para 21 of AIR 2000 Sc¢ 3116 which is as
under : '

“21. In other words, it all depends on the nature of
power and the manner of its exercise. What is
approved to be ‘sovereign’ is defence of the country,
raising armed forces, making peace or war, foreign
affairs, power to acquire and retain territory. These
are not amenable to the juristiction of ordinary civil
Courts. The other functions of the state including
Welfare activity of State could not be construed as
‘sovereign’ exercise of power. Hence, every
governrnental function need not be ‘sovereign’. State
activities are multifarious. From the primary sovereign
power, which is exclusively inalienable could be
exercised by the sovereign alone, which is not
subject to challenge in any civil Court to all the welfare
activities, which would be undertaken by any private
person. So merely one is employee of statutory bodies
would not take it outside the Central Act. If that be
then Section 2(a) of the Central Act read with
Schedule 1 gives large number of statutory bodies
should have been excluded, which is not. Even if a
statue confers on any statutory body, any function
which could be constructed to be ‘sovereign’ in
nature would not mean every other functions under
the same statue to be also sovereign. The Court
should examine the statute to server one from the
other by comprehensively examining various
provisions of that statures. In interpreting any statue
to find it is ‘industry’ or not we have to find its pith
and substance. The Central Act is enacted to maintain
harmony between employer and employee which
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brings peace and amity in its functioning. This peace
and amity should be the objective in the functioning
of all enterprises. This is to be benefit of both,
employer and employee. Misuse of frights and
- obligations by either or stretching it beyond
permissible limits have to be dealth with within the
frame work of the law but endeavour should not be
in all circumstances to exclude any enterprise from
its ambit. That is why Courts have been defining
‘industry’ in the widest permissible limits and
‘sovereign’ functions within its limits orbit.”

It is also admitted by the witness of the opposite
party, Sh. S.K. Gupta in ID No. 164/2000 between Harprasad
and Director, IVRI that the medicines are even supplied to
the foreign countries on demand although there is no profit
motive, Itis alos admitted by him that milk and cream are
sold to the staff at subsidized rate.

On the basis of entire evidence on record I come to
the conclusion that here is systematic activity and the same
is organized by the co-operation between employer and
employee and the goal of production and/or distribution
of goods and services are calculated to satisfy human wants
and wishes and in the circumstances and established law
the opposite party cannot be termed as discharging
sovereign function and isntead it is an industry.

1t is also evident from the records on file that Shri
Prem Singh and 81 others casual labours filed various
original applications before the Central Administrative
Tribunal for regularization of the service and all original
applications were dismissed by the Central Administrative
Tribunal.

In case of ID No. 68/2000 between Sh. Mohan Lal
and Director, IVRI, the representative of the worker
conceded on 12-4-2006 that the worker has not completed
240 days but once the Saturdays, Sundays and holidays
are taken into consideration for computing 240 days then it
will reveal that the worker has worked for 240 days in a
year. It is not a case of regular or permanent employee who
was employed for continuous work. Therefore, Saturdays,
Sundays and holidays cannot be counted in the case.
According to the certificate produced by the worker, Sh.
Mohan Lal, has worked till 12-11-93, butaccording to the
inspection report of Muster Roll/Wage Bills the worker’s
last working day is 16-2-95. From the report of the inspection

* of Muster Roll, which is paper No. 11/2 in the file, the

worker has worked only for 40 days in 1995 and 69 days
prior to it within 12 calendar months. Thus, the worker has
worked only 109 days in 12 calendar months preceding his
date of termination. Therefore, it cannot be held that the
termination of Mohan Lal is illegal or unjustified and
therefore, in ID case No. 68/2000 the worker is not entitled
to any relief.

In ID Case No. 7072000 between Bhawan Prakash
and Director, IVR], the worekr though has stated that he
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worked from 25-3-85 to 16-2-95 constantly. But the
certificates filed by him shows that the worker has worked
only for 208 days as casual labour, Other certificates filed
by the worker have not been admitted by the representative
of the management. More so originals have not been filed
by the worker himself. On the other hand the opposite
party has filed the Photostat copy of casual labour
registration card, paper No. 2/2 the photo and signature of
which has been admitted by the worker, which goes to
show that the worker was not continuously engaged as
stated by the worker in cross-examination. However, on
the orders of inis Court on joint inspection of Muster Roll/
Wage Bills it is found that the worker worked only 77 days
in 12 calendar months preceding the alleged dated of
termina{ion.; 1t is also clear that the worker has not worked
for 240 days in any of the calendar years. 1t is also made
out that the worker dict not work a single day in 1993. The
worker’s disengagement thereafter is not illegal and
unjustified as there is no violation of Section 25F. The
worker is, therefore, not entitled to any relief.

In ID case No. 71/2000 between Hem Raj and
Director. IVRI, the worker has stated that he continuously
worked from 27-11-87 to 25-5-93, but from the Ext. M-1, i.e.
registration card for casual labour, 1t 1s shown that the
wurker was not terminated on 25-5-93 instead he worked
up 10 31 October, 1993 and it is also corroborated by the
certificate filed by the worker, paper No. 4/5 that he worked
up to 3[-10-93. In the clicumstance, therefore, it cannot be
said that the worker was terminated on 25-5-93, The issue
15 thegefore, decided against the worker and the worker is
nol entitled 10 any relief. It is also pertinent to mention here
that according to the joint inspection repport of Muster Roll/
Wage Bills it fs clear that worker has worked ill 31-10-94.

in 1D case No. 75/2000 between Daya Ram and
Director, IVRL, it is evident that the worker obtained stay
frem the Court and under the interim orders he worked up
to 15+2-65, From the evidence on recoed it 1s evident that
Shri Daya Ram S/o Sh, Banshi lal filed OA No. 382/94 for
regularization. Dimissing the OA the Central Administrative
Iribunal ordered that interim order was subject to decision
¥ the original application and since the original application
I dismissed the interim order, if any, stands vacated.

irom the joint inspection report of muster Roll/Wage
Bitis, jtis evigdent that the worker was initially engaged and
sl as careal fabour, The worker worked for 42 days in
VR G T day in 1985 and did not work in 1993, the worker s
Jiseagagemeni on |7 2-95 is not illegal as the interim order
anistey vecated. The action of the management, therefore,
sonet legal or unjustified. The issue is, therefore, answered
igainst the worker and the worker is not entitled to any
refvef

BB s Moo T6/2000 between Vijay Pal and
. e eowideace produced by the worked
N cieal thet the worker has not worked
siibilsiy pnid has oot worked from 10-9-87 to 24.2-90

and from 29-5-90 to February, 199i. The worker’s sole
testimony 1s not refiable. It is also note worthy that from
the joint inspection report of Muster Roll/Wage bills i.e.
paper No, 11/2, the worker, Vijay Pal has worked for 64 in
days in 1989, 80-days in 1990, 141 days in 1991 and 13 days
upto 21-2-92 in 1992, It cannot be said that the worker was
disengaged on 24-8-9i instead he was disengaged on
22-2-92. These are the cases of casual labour intermittently
engaped and no appointment order has been issued,
therefore, the worker is not entitled to any notice, notice
pay, compensation before his disengagement and the action
of the management is justified and legal.. Issue is, therefore,
decided against the worker and in favour of the management
and the worker is not entitled to any relief.

In ID No. 77/2000 between Mahendra Pal and
Director, IVRI in the said case, the worker has stated that
he worked from 18-2-93 to 16-2-95 continuously. Though
the worker is not a regular employee but a daily rated
employee. The worker has filed two certificates in support
of his case and both of these documents have been admitted
by the representative of the opposite party, which shows
that the worker worked for 176 days in 1993, but according
to joint inspection report of Muster Roll/Wage Bills the
worker is shown to have worked for 40 days in 1993,49 in
days in 1994 and 40 days in 1995, therefore, it cannot be
said that the worker’ sdisengagement after 17-2-95 suffers
from any illegality. Issue is, therefore, answered against
the worker and in favour of the management and the worker
is not entitled to any relief.

~ In ID case No. §2/2000 between Sewa Ram and
Director, IVRI, according to the worker he was engaged as
regular worker at the rate of Rs. 21.65 per day but there is
not appointment letter to this effect. The worker tn his
statement of claim at para 9 has not dislosed the date on
which he was terminated, This Court has to adjudicate as
to whether the action of IVRI in terminating the services
w.ef.17-2-951s legal and justified? The worker himself has
admitted in the cross-examination that he worked till 14-12-95,
therefore, is not question of his términation on 17-2-95.
The worker’s evidence is not reliable one as according to
the certificate filed by him he was injtially engaged as casual
labour. It is alse made out from order of the Central
Administrative Tribunal, passed on original application No.
580/94, Sewa Ram and others and Union of India & others,
the photo stat copy of which has been filed by the worker
himself that on 15-4-94 Hon’ble Central Administrative
Tribunal passed the order asking the opposite party for
filing counter affidavit within a week and 1n the meanwhile
the worker shall be allowed to work. The witness of the
opposite party has also stated that the worker filed his
regularization case along with other before Central
Administrative Tribunal, Allahabad and by a commom
judgment dated 15-12-94 and 16-12-94 dismissed the
applications and some of the workers had also moved
Special Leave Petition before Hon’ble Supreme Court of
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India and the same has also been dismissed on 7-8-95. The
witness also stated that according to photostat copy of
registration card of casual labour the worker has not
completed 240 days of continuous service in the institute.

The worker has failed to file employment certificates
in respect of his engagement tll 15-4-94. From the bare
persual of the casual labour card Ext. M-1, it is shown that
the worker has worked up to 11-5-94 and it is clear that the
worker has not completed 240 days before his
disengagement on 1 1-5-94. However, worker’s engagement
under the interim orders of the Central Administrative
Tribunal does not confer any right for his engagement
under the nterim orders of the Court. The ‘worker is not
entitled to any notice, notice pay or compensation for his
disengagement. The action of the management is, therefore,
Justified and the worker is not entitled to any relief. Award
passed accordingly.

In ID case No. 162/2000 between Tota Ram and
Dhrector, IVRI, it is made out from the evidence onrecord
that Sh. Tota Ram tried his luck first oy filing original
application in the Central Administrative Tribunal No. 1810/
92 against the employer seeking the relief for regularization
and the same stood dismissed, then Tota Ram tried his luck
by filing the present case.

The worker has alleged that the was initially
appointed as regular labour on 20-6-90 but, he was not
allowed to work on 2-11-94. The worker has filed the
certificates in respect of his engagement but baring one
certificate dated 5-10-90, no other certificate has been
achmitted by the opposite party. From the certificate admitted
by the oppoiste party it is apparent that according to the
worker himself he has worked 99 days from 25.6-90t0 5-10-
O0. The opposite party has filed registration cird for casual
labour Ext. M-1. The worker has admitted in his cross-
examination its truthfulness. The casual labour card shows
that the worker has worked for 99 days in 1990, 198 days in
1991 and only 89 days in 1992. It is not shown that he
worked after 13-7-92. It is also made out from the card that
he was not a regular or permanent employee of IVRI but,
was engaged for intermittent work up to 13-7-92. However,
the Muster Roll/Wage Bills tell different story as it shows
that the worker has worked for 5 days in 199C, 168 days in
1091, 63 days in 1992 and 21 days in 1994 and has worked
up to 31-5-94. In the instant situatin it is clear that worker
wias not disengaged on 2-11-94 as stated by the worker.
Since the worker was only casual tabour so the
management’s action in disengaging the worker after
31-5-94 cannot be called in question, as the worker did not
completed required 240 days work before his
disengagement. The issue is therefore answered against
the worker and the worker is not entitled to any relief.

In ID case No. 163/2000 between Ram Pal and
Director, IVR], according to the worker he was engaged as
regular worker at the daily wage of Rs. 9.50 per day on
12-11-84 which was subseqgently raised to Rs. 17.35 per

day and suddeniy he was not to work on 1-7-90 without
any rhyme or reason, notice or salary in lieu thereof. The
worker has filed as many as photostat copies of seven
certificates. Last certificate is dated 30-6-90. In none of the
certificates working days have been mentioned. The
certificates itself shows that the worker was not in
employment from 18-12-89t031-3-90, Similarly the certificate
shows that the same has been issued for the intermittent
work. In absence of any appointment letter it cannot be
said that the worker bas appointed for regular work. It is
evident from the joint inspection of the Muster Roll/'Wage
Bills that is paper No. 11/2 that the worker did work up to
17-9-91 therefore, it cannot be said that the worker was
terminated on 30-6-90 itself. The worker is casual labour
and whenever the exigencies demand they are engaged
and when the exigencies are over they are disengaged.
From the Muster Roil/Wage Bill statement it is clear that
the worker did not work 240 days in any calendar year.
Moreover, he worked till 17-9-91 and priorto { 7-9-91 he has
barely worked for 200 days. The worker was therefore not
entitle to any notice before his disengagement and the
management’s action cannot be termed as illegal. The issue
is therefore answered against the worker and the worker is
not entitled to any relief,

In ID case No. 164/2000 between Harprasad and
Director, IVRI, the worker has alleged that he was appointed
as regular worker on 1-3-87 at the rate of Rs. 10-30 per day
which was subseguently increased to Rs. 12.50 per day
and suddenly not allowed to work from 26-5-89 without
any rhyme or reason. No appointmeit letter has been filed
that he ‘was appointed as regular worker. According to
reference order this Court has to adjudicate whether the
termination of the worker on 29-11-87 was legal and justified
whereas the worker himself does not say that he was
terminated on 29-11-87 instead he says that he was
terminated on 26-5-89, The representative of the worker oa
12-12-2002 moved an application secking adjournment on
the plea that reference order wrongfully mentions 29-11-37
as date of termination it should be 26-5-89. He prefers to
get the refernce order amended by the Ministry. In view of
his request the case was adjourned and 17-2-2003 was fixed
for amended reference order, But no amendment in the
reference order is said to have been received by this Court.
Thie Court cannot travel beyond the scope of the reference
order. The case has been espoused after the long delay
and no explanation has been given by the worker therefore

- it cannot be said that there exists any displute as on the

date of reference order. Even it is taken to be true that the
worker was terminated on 26-5-89 there is a delay of more
than 10 years. It is evident from the certificate filed by the
worker that he was not regular instead he was engaged as
casual fabour. In absence of any appointment letter the
worker cannot be treated as regular worker as he has tried
to state in his statement of claim. It is also noteworthy that
in none of the certificate the actual working days have
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been mentioned. The worker has not worked from 5-6-87 to
15-9.87, He has aiso not worked from 29-11-87 to 14-7-88.
Similarly hehas not worked from 26-11-88 to 11-2-89, This
shows that the worker has worked intermittently as and
when required. From the joint inspection report of the
Muster RollYWage Bills it is clear that the worker has not
completed 240 days work before his disengagement even
on 26-5-89. In the circumstances there is no illegality in
disengagement of the worker. Issue is therefore accordingly
decided againts the worker and he is not entitled to any
relief.

In ID case No. 87/2000 between Sunil Kumar and
Dire¢tor, IVRI, the worker has allegaed that he worked from
11-6+88 to 26-2-91. It is evident from the documents filed by
the worker that he was a casual mazdoor. The worker has
filed certificates to show his engagement but number of
days have not been mentioned as to how many days he
has worked: On the other hand joint inspection report of
Muster Roll/Wage Bills reveals that he worked last with
IVRIupto 31-5-94. From the bare parusal of Annexure-5,
submittted by the worker, it is shown that he worked from
14-2-91 to 26-2-91, as such, there is not disengagement on
12-2-91. The worker has failed to prove that he has been
disengaged although he has not worked for 240 days in
the preceding 12 months. The issue is therefore decided
against the worker and he is not entitled to any relief.

In ID case No. 188/2000 between Puttam Khan and
Director IVRI, the reference is to adjudicate whether or not
the termination of the worker w.e.f. 24-7-84 is lagal and
justified? There is delay of about 16 years. There is no
explanation about delay in the statement of claim. The
contention of the wroker is that he made application for
appointment for regular vacancy, twice but he was not
sele¢ted. This is no ground for condoning the delay of 16
years. There appears to be no dispute of termination of
daily wager on the date of reference order. However, it is
noteworthy from the perusal of the joint inspection report
of Muster Roll/Wage Bills that the worker was engaged
from 1-1-91 10 31-9-91 and hence the worker is not entitled
to any relief. Claim is bared by delay and laiches on the
partof the worker. Issue is accordingly decided against the
worker and-he is not entitled to any relief.

_ In ID case No. 189/200¢ between Deen Dayal and
Director IVRI, the worker has alleged that he was engaged
by the opposite party from 1-6-89 to 6-2-93 and he has filed
the certificate of engagement along with statement of claim.
Reference i to adjudicate the terminiation of worker as on
7-2-93 but joint inspection report of Muster Roll/Wage Bills
reveal that the worker was engaged 54 days in 1994 and 63
days in 1995. In the circumstatance there is no termination
on 7-2-93 as alleged. Issue is therefore, answered against
the worker and he is not entitled to any relief.

In ID case No. 192/2000 between Siya Ram and
Director IVR], the worker has alleged that he was appointed
as regular labour on 16-8-94 on daily wage basis and was

not allowed 1o function on 7-1-92 without any rhyme or
reason. The certificates filed by him goes to show that he
was not a regular worker but a casual labour on daily wage
basis. None of the certificate show the number of days he
has worked as casual mazdoor. It was the duty on the part
of the worker o prove that he has worked for 240 days
before his disengagement. From the perusal of above
certificateit is clear that he was notemployed continously.
On the orders of the Court the joint inspection of Muster
Roll/Wage Bills was carried out and it reveal that the worker
never completed 240 days in any of the calendar year.
Therefore no duty is cast upon theemployer to give notice,
notice pay or compensation befoer his disengagement. The
worker is therefore, not entitled to any relief.

In ID case No. 193/2000 between Balak Ram and
Director IVRI, the worker has alleged that he was appointed
on 19-8-75 and worked up to 8-7-85. There is delay of about
15 years and the said delay has not been satisfactorily
explained. The worker has filed the photostat copy of the
certificates. The last certificate shows that the worker has
worked from 2-1-8510 31-3-85 and from 13-4-85 to 8-7-85,
There is no certificate to the effect that the wroker ever
worked from 1982 10 1984. The last certificate also does not
show that worker worked for 240 days prior to his
termination on 9-7-85, therefore, the action of the
management in disengaging the casual labour is not illegal
and unjustified. Issue is therefare, decided accordingly
against the worker and he is not entitled to any relief.

In ID case No. 195/2000 between Babu Ram and
Director IVRI, the worker has alleged thathe has warked as
causal labour from 16-8-93 to May, 1994 thereafter he was
terminated on 1-6-94. The worker'has not stated specifically
as to up to which date he actually worked. The burden was
on the worker to prove that he didl wark for 240 days prior
to 1-6-94 but the worker has failed to estatblish it. The
employer has filed the photostat copy of the casual labour
registration card that is Ext. M-1 which shows that the
worker has worked for 16 days in March, 1994, 28 days in
April, 1994 and 31 days in May, 1994. If the ceritificate filed
by the worker and causal labour card is iaken into
consideration for calculating the number of days the total
number of days comes out be 147 days alone. This position
disentitied the worker to receive any notice, notice pay or
compensation and the action.of the management in
disengaging the worker from 1-6-94 is not illegal or
unjustified. The issue therefore, is decided against the
worker and he is nat entitled any relief.

In ID case No. 199/2000 between Sanjay Tiwari and
Director IVR, the worker has alleged that he wasengaged as
casual labour we.f. 15-11-88 to 1(+4-95. The worker has filed
the certificates which do not show that the worker worked in
the year 1992, 1993 or 1995. Certifigates, paper No. A-2/6is the
certificate of 20-1-92 in which the worker is shown to have

‘worked from 17-9-91 to 26-10-91. This is a photo copy
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and there is glaring mischief on the said document which
shows the work of 1994. The certificate of 1992 cannot
show the working days of year 1994 and this is clear by the
joint inspection report paper No. 9/2 that the worker has
worked for 74 days in 1990 and 101 days in 1989 and 44
days in 1988. The paper No. 9/2 is more authentic than the
one, the photo state copy of which produced by the worker,
I therefore comne to the conclusion that the worker was not
in employment during 1993, 1994, 1995 and therefora no
question arise of termination on 11-4-95, Issue is therfore
answered against the worker and the worker is not entitled
to any relief.

In ID case No. 200/2000 between Ramesh Chandra
and Director IVRI, the point to be adjudicated it as to
whether the action of the management in terminating the
seriveces of Shri Ramesh Chandra w.e.f. 6-9-89 is legal.

Apparently there is delay of about 11 years in filing
the statement of claim after reference order on 10-10-2000.
No satisfactory explanation came forward why he kept mum
for such a long period. In the circumstance, [ came to the
conclusion that there was no dispute as on date of
reference order.

The worker has filed certificates, which show that
he was casual mazdoor. Had the worker been in need of
employment he should have come to the Court wrthm the
reasonable time along with his case.

There is joint inspection report of Muster Roll/Wage
Bills of the worker which show that the worker has worked
for 132 days in year 1989 and 145 days in year 1988, 93 days
in 1987, 56 days in 1986 and 58 days in 1985. From bare
perusal of the chart, it is proved that the worker has not
compizted 240 working days before his termination on
6-9-89. Employer is therefore not obliged to give notice,
notice pay or compensation to the worker and the action of
the management in disengaging him on 6-9-89 is not illegal
or unjustified. The worker is therefore not entitled to any
relief.

InID> case No. 204/2000 between Ram Swaroop and
Director [VRI, the worker has alleged that he was engaged
on 7-10-84 as a regular labour on daily wage basis and
disengaged on 1-7-90. The certificates filed by the worker
go to show that number of days have not been mentioned
in any of the certificates. Originals of certificates have not
been produced. Only certificate is admitted to the opposite
party i.e. annexure-1 of file. On the other hand management
has filed registration card of casual worker. According to
the chart prepared on the basis of Muster Roll/Wage Bills
it is clear that the worker has not completed 240 days in
any of the calendar year and has worked barely for less
than 200 days prior to his termination. The worker is
therefore not entitled to any notice, notice pay or
compensation and the action of the management in
disengaging his serivces is not unjust or illegal. The issue
is therefore, answered against worker and in favour of the
management and the worker is not entitled to any relief.

In ID case No. 66/2000 between Sh. Mohar Singh
and Director IVRI, the worker has alleged that he was
engaged asregular worker on 11-8-87 by the opposite party
on monthly salary basis to be calculated on daily wage
basis although no written appointment order was given to
him. It is admitted in the statement of claim itself that there
was interruption in service, which he alleges to be artificial
and has alleged to work until prior to 1-1-91. The worker
has filed certificates which do not show that he was regular
employee. According to the certificates of the worker
himself he worked up to 6-1-92 and there is a clear mention
that after work was over the sanction of engagement came
to an end. Each certificate finds note, which goes to reveal
that the worker was engaged against the valid sanction of
the project. According to the joint inspection report on the
basis of Muster Roll/Wage Bills also it is made out that the
worker worked beyond 1-1-91 up to 30-6-92. Therefore, the
allegation of the worker that suddenly the worker was not
allowed to function on 1-1-91 without any rhyme or reason
notice, notice pay or compensation is false. It is therefore,
incorrect to say that the worker was disengaged on 1-1-91
by the management. The issue therefore, is accordingly
answered against worker and in favour of the management.
I also come to the conclusion that the worker is not entitled
to any relief.

In ID case No. 72/2000 between Shri Krishan Kumar
and Director IVRI, the worker has alleged that he was
appointed as regular labour on 1-11-90 on daily wage basis
and suddenly the workman was not allowed to function on
17-2-95. Statement of claim is dated 27-9-200C. He did not
mentioned that earlier he filed OA No. 506/1994 along with
Daya Ram & others before the Central Administrative
Tribunal for regularization, which was dismissed and the
and the ad interim stay vacated. In rejoinder the worker
has admitted that he filed the OA in Central Administrative
Tribunal when the opposite party brought out the fact in
written statement. The opposite party alleged that the
Special Leave Petition was filed in the Supreme Court and
the same too was dismissed. Worker’s case is that the
worker was not regularized and when he was terminated

- from the service he was aggrieved and filed the present

claim. The worker did not file the copy of the judgment.

From the perusal of the certificate filed by the worker
it is proved that he was a casual mazdoor and his serivces
are each times came to an end as soon as the work for
which he was engaged was over and sanction expired.
There is regular interruptions as follows:

27-12:90t0 20-3-91
22-5-91t0 2-9-91
1-10-91t0 22-11-91
82-92t02-5-92
1-6921012-11-92
3-2-93t08-5-93
30-7-93t0 5-10-93
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Besides there are short interruption also. Worker has
not filed any certificate to show that the was employed on
1-11-93 and onward. From the joint inspection report
prepared on the basis of muster roll it is evident that the
wroker has worked only 58 days in 1994 and 41 days in
1995. There is no appointment letter to prove that he was
appointed as regular labour. From the evidence on the
record it is proved that he was a casual labour engaged
intermittently and did not complete 240 days work before
his termination. As such there is no violation of section
25F. Since there is no seniority list of casual labours
mainatained therefore, is not illegal or unjustified. The issue
1s therefore, decided against the worker in favour of the
management and worker is not entitled to any relief,

In ID case No. 80/2000 between Chetram and Director
IVRI worker Chetram has also stated almost the so similar
facts as Krishna Kumar whose case is discussed above
Chetram too states that he was terminated on 17-02-1995
but he staies that he was appointed on 12-08-1993. He too
is a ¢asual Mazdoor and not a regular one. In para 3 he has
stated that he was appointed on 12-08-1993 but & filed the
pholocopy of the certificate to show that he worked prior
to the date appointment also. According to the statement
paper no. 11/2 prepared by the Management, Chietram too
has worked only for 37 days in 1994 & 40 days in 1995.
Termination of the worker also do not affect the provisions
of sections 25 B (2) & 25 F of the Act, therefore the
Management’s action of disengaging Shri Chetram is not
illegal and unjustified. It is also noteworthy that
Shri Chetram also filed the OA No. 506/94 before the Central
Adrninistrative Tribunal and that too was dismissed. On
the discussions above, I came to the conclusion that
Shri Chetram too is not entitled to ay relief.

In ID case No. 185/2000 between Jawahar Lal and
Director [IVRI, the worker has alleged that he worked as
Casua! Labour/Daily waged worker from 01-11-88 to
18-10-1994. He has filed the Photo copy of the certificate’s
with holding original one First certificate shows that he
was engaged for 01-03-1990 to 31-05-1990 with a break of
40 days. The second certificate shows similar engagement
from 11-06-1989 to 1 1-9-89, third shows from (}1-11-1988 to
28-01-1989 fourth shows from 20-10-1990 1 20-1-91 fifth
shows 19-10-1991 o 19-01-1992 sixth shows from
16-04-1992 t0 13-07-1992.

Report prepared after the Joint inspection of the
Muster Roll/Wage Bills shows that the worker has worked
as follows:—

S1. No. Year Days worked

L 1988 . »
2. 1989 35
3 1990 g
4, 1991

3. 1992 1
6. 1993 . Lt
7. 1994 %

Worker last worked on 31-05-1994 and did not
complete the 240 days work befare his disengagement on
31-05-1994. The disengagement therefore is notillegal and
unjustified and the worker is not entitled 1o any relief.

In ID case No. 194/2000 between Shri Om Pal and
Director IVRI has also alleged that he was appointed as
regular Labour on 12-08-1991 & suwddenly he was notallowed
to work on 13-10-1993, accordingly this Court has to
adjudicate in the light of reference whether or not the
Management’s action in terminating the services of the
wortker on 13-10-1993 is justified & legal.

There is no appointment letter nor the termination
letter in the case. Worker has filed photocopy of 2
certificates i.e. Annexure No. 1&2. In both the certificates
worker is shown to have worked as casual Mazdoor.
Certificate is not admitted to the Opposite Party. The
originals of the certificate has been withheld by the worker.
The second certificate however shows that he worked only
41 days in 1993. Worker has also not filed any certificate to
show that he has worked in 1992. Report prepared on the
basis of Muster Rolls/Wage Bills shows that worker was
engaged for 77 days in 1991 and 13 days in 1993.

Worker’s representative has admitted that he has no
proof to support that the worker actually worked for 240
days. There is no unfair practice on the part of employer.
On considering the evidence on the record 1 come to the
conclusion that the worker is not a regualarly appointed
worker. He was merely a casual mazdoor. His disengagement
is not illegal or unjustified. Issue is answered accordingly.
The worker is not entitled to any relief.

InIDcase No. 196/2000 between Sh. Ram Awtar and
Director IVRI, the worker has stated that he worked with
the opposite party as daily wager worker/casual labour
w.e.f. 1-4:87 and worked till 21-12-87 for about 8 months
only. In the light of the reference order it has to be
adjudicated whether the action of management in
terminating the service of Sh, Ram Awtar is legal and
justified? The worker has filed the photocopy of the
certificate dated 22-12-87, which shows that the worker
has worked as casual mazdoor as per details below:—

SI. No. Duration No. of Days
L 10-4-87 to 19-10-87 Not mentioned
2 22-10-87t0 30-10-87 Not mentioned
3 312-871021-12-87 Not mentioned

On the contrary the registration card for casual labour

Ext. M-1 shows that the worker has worked only for 99 .

days the details are as below:

S1. No. Duration No. of Days
L. 19-9-87t0 19-10-87
2 22-i0-87t030-11-87 99 days
3 3-12-871021-12-87
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In case the original certificate would have been

filed by the worker entry at S1. No. I of the certificate could
have been ascertained. Photo and signature: on the Ext.
M-1 has been admitted by the worker. The worker was
merely a casual mazdoor and not a regularly appointed
worker. His case does not fall in the catergory of Section 25
F and 25G. Action of the management is not illegal or
unjustified. Moreover the claim of the worker is stale and
there is abnormal delay of over 12 years. Issue is, therefore,
decided against the workman and in favour of the
managemnent. The worker 1s not entitled to any relief.

In ID case No. 206/2000 between Sh. Harswaroop
and Director, IVRI, the worker has alleged that he was
appointed as regular labour on 22-11-87, but no appointment
letter to the effect has been filed by the either party. The
workerhas admitted that he was daily wage earner. Suddenly
the workmait was not aliowed to function on 7-1-92. It is
alleged that the management has manipulated the records
and has made artificial breaks. Worker has to prove his
allegations.

The workman has himself filed the photocopy of the
certificates, wlich shows that the worker was only casual
mazdoor. It falsifies the case of worker that he was appointed
as aregular worker. The certificates show that he was engage
for particular task and valid sanction. When the task and
section was over he was not engaged. This shows that the
warker was engaged against specific task.

On scrutiny of the photocopy of certificates, it is
found that the certificates have been regularly issued i.e.
when the work and sanction expired the worker was issued
the: certificate showing the duration of work. First certificate
was issued on 7-4-88, the second on 26-5-39, third on
17-12-89, 30-6-90, 16-1-91. The opposite party has filed the
registration card for casual labours i.e. Ext. M-1, which
shows the engagement of worker till 6-1-92. The reoprt
prepared on the basis of Muster Roll/Wage Bills has also
been produced which also show that the worker last worked
on 6-1-92. The worker worked only 6 days in 92 and 83
days in 91.

The worker has admitted in his cross-examination
that he was not engaged beyond 6-1-92. The worker never
completed 240 days work in a calendar year or worked 240
days in 12 months preceding the date of his termination.
The action of the management in not engaging worker after
6-1-92 is neither illegal nor unjustified. Tssue is accordingly
answered against the worker. The mal practice on the part
of management is not established. The worker s not entitled
to any retief.

In ID case No. 5/2001 between Sh. Pyare Lal and
Directar, IVRI, the worker stated stereotype that he was
regularly appointed labour for indefinite period and
continuous service without interruption w.e.f. 13-9-90 to
7-1-92 on 7-12-92 suddenly the worker was allowed to
function. This court has te adjudicate whether or not action

of management in terminating the services on 7-1-92 is
legal and justified.

1t is note worthy that no appointment letter is filed in
court in support of the case that he was regularly appointed
labour, on the other hand this is admitted that he was earning
daily wages. Certificate also goes to show that he was
given certificates regularly showing him as casual mazdoor
on daily wage basis. The worker has withheld the original
certificates. Not only that the employer issued certificates
but also maintained registration card of casual labor. In
this case also it was mentioned, the photo state copy of
which is on record. He was intermittently engaged as and
when his services were required. It is false to allege thathe
was regular employed worker for continuous work.
According to the report prepared on the basis of the Muster
Roll/W age Bills the worker was not laid off on6-1-92, but
also worked from 8-2-93 to 28-2-93, 3-5-93 to 12-5-93,
24-8-93 10 27-8-93,31-5-94 to 19-5-94 and 31-5-94. According
to report on file paper No. 11/2 the worker worked less than
40 days before he was finally disengaged on 31-5-94.
Worker’s case in the circumstances not covered under the
Section 25 F. The issue is accordingly answered against
the workman and in favour of the management.

In ID case No. 184/2000 between Rajesh Kumar and
Director, IVRI, the worker has alleged that he has served
the opposite party w.e.f. 7-11-84 to 22-12-91. Engagement
was for continous work for 3 monthl,s and later on
disengaged and engaged other worker and called worker
(present worker) after 3 months. No appointment letter has
been filed that the worker was engaged for continuous
work. The worker has filed photo stat copies of his
certificates, which go to show that the worker worked
wef. 7-11-84 10 3-2-85,6-2-85 10 8-3-85, 15-1-87 to 23-2-87
for 40 days, 26-2-87 to 15-3-87 for 20 days, 9-11-91 to
22-12-91 for 44 days, 21-10-87 to 23-11-87 (working days
not mentioned), 11-11-88 to 28-5-89 for 199days, 30-7-85 to
24-11-85 (116 days), 11-3-88 to 17-4-88 (days not
mentioned), 12-10-90to 25-12-90 for 45 days.

It goes to show that the worker was intermittently
engaged as casual labour. No certificate has been produced
by the worker that he did work whole of 12 calendar months
in 1986. As the worker is not a continuous one he has to
prove that prior to 22-12-9] in preceding 12 months he
worked for 240 days. According to Muster Roll/Wage Bills
the worker has worked only for 44 days in 1990 and 4] days
in 1991, which is short of 240 days. The management’s
action, therefore, cannot be termed as ittegal/unjustified.
Issue referred to this court is whether the worker’s
termination on 23-1[-90 is legal or not where as the worker
was not terminated on 23-11-90 as the worker was in
employment on 23-11-90 as per the photocopy of certificate
paper No. 2/12. Issue is accordingly answered against the
worker, The worker is not entitled to any relief.

In ID case No. 69/2000 between Bhim Sen and
Director, IVRI, the worker s claim is that he was appointed
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as regular worker on 1-12-88 and worked till 16-2-95 and
suddenly on 17-2-95 he was not allowed to work, the
management, however, manipulated the record and has
made artificial break in the service, although the worker
continue in the service all through.

No appointment letter filed to show that he was
regular employee of the IVRI, On the other hand the worker
has himself filed photo stat copies of certificates of
engagement dated 13-3-89, 9-10-89, 15-5-90, 13-3-91,
23-8-91, which show that the worker was not at all regular
labour, byt a casual mazdoor who was engaged
intermittently. The Opposite party has filed registration
card for casual labour Ext. M-1, which is admitted by the
worker in the cross-examination. Howe ver, the management
has Field the report prepared on the basis of Muster Roll
and Wage Bills i.e. paper No. 10/2. Chart shows that the
worked 40 days in 95 and 44 days in 1994. The burden was
on the worker to prove that he worked 240 days in preceding
12 months immediattely before 17-2-95. The worker worker
has failed to prove the said fact. In the circumstances worker
is not entitled to protection under Industrial Disputes Act,
1947. The action of the management in not engaging the
worker after 17-2-95 is not illegal or unjustified. The worker
is , therefore, not entitled to any relief. Issue answered
accordingly.

In ID case No. 190/2000 between Mool Chand and
Director, IVRI, the worker has alleged that he was engaged
w.ef. 1-7-92 to 10-5-94 as daily wager/casual worker. The
worker’s case is that the opposite party engaged the worker
for continuous work for 3 months and later on disengaged
and he engaged another worker again after 3 months the
worker was engaged. So that the worker may not be entitled
to regular appointment.

There is no appointment letter to show that the
worker was engaged for continuous work.

The worker himself has prepared a statement and
filed the same i. e. A2 without any signature which shows
that the worker worked for 92 days in 92, 93 days in 1994
and 89 days in 1995.

As per report prepared on the basis of Muster Roll/
Wage Bills worker is shown to have worked for 87 days in
1992, 34 days in 1993, 36 days in 1994 and 41 days in 1995,

According to the worker’s own evidence he cannot
be believed that he continuously worked right from his
appointment. Documentary evidence not show that the
worker has not continuously worked for 240 days in 12
months immediately preceding the date of alleged
termination i. e. 11-5-94 or 16-2-95. Action of the management
in disengaging the worker on 11-5-94 or 16-2-95 is not
illegal or unjustified. Issue is accordingly answered and
the worker is not entitled to any relief.

In ID case No. 186/2000 between Sh. Omkar and
Director, IVRI, the worker has alleged that he worked as
daily wage casual labour w.e.f. 27-1-86 to 15-5-90. According
to the reférence order, this court has to adjudicate as to

whether the termination of the services of the worker w.e.f,
16-5-90 is legal and justified.
The worker has filed photocopies of the certificates
dated 31-5-86, 30-9-88, 26-5-89, 15-9-87,28-3-87, 15-5-90,
No explanation has come forward from the worker as to
why the originals have been with held by him. The
representative of the opposite party has admitted only
2 certificates i. e. 30-9-88 and 15-9-87 rest have not been
admitted. The two certificates admitted by the opposite
party shows that the worker has worked during 12-3-88 to
21-8-88,24-8-88 to 30-9-88,9-7-87 to 16-7-87t0 00.87 to
26-8-87, 28-8-87 to 15-9-87 but working days are not
disclosed as to how many days worker actually worked.
Management has filed report prepared as per Muster Roll/
Wage Bills shows that worker worked 129 days in 1986,
153 daysin 1987, 56 days in 1988, 73 days in 1989 and 38
days in 1990. The worker has noticompleted 240 days work
immediately preceding date of alleged termination dated
16-5-90 and therefore, the worker is not entitled to any
protection of law as provided in Industrial Disputes Act
and management’s action is just and legal. The worker is
not entitled to any relief. Issue answered accordingly.
Lucknow.
8-6-2007
SHRIKANT SHUKLA, Presiding Oficer
7% fzeelt, 20 97, 2007
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[H. T9-12012/15/1999-37% 3R (-11) ]
o= HAR, T ATUFH
New Delhi, the 20th June, 2007
$.0. 1989.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.
No. 9072002 ) of the Central Government Industrial
Tribunal-cum-Labour Court, Nagpur as shown in the
Annexure in the Industrial Dispute between the
management of Bank of Maharashtra and their workman
which was received by the Central Government on 19-6-
2007.
[No.L-12012/15/1999-IR (B-II)]
RAJINDER KUMAR, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL, NAGPUR

PRESENT:
Shri A. N. Yadav, Presiding Officer
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Case No. 90/2002

Date : 12-06-2007
ShriRajendra B. Astankar : ... Petitioner
Vs.
Bank of Maharastra ....Respondent
AWARD

The Central Government, Ministry of Labour, New
Delhi after satisfying the about the existence of disputes
berween the petitioner and respondent exercise its power
under sub-section (1)and sub-section 2(a) of Section 10
of the Industrial Disputes Act has referred this dispute
for adjudication vide order No. L-12012/15/99-TR(B-1I) dt.
11-05-99 with following schedule. ‘

(2) “Whether the action of the management of the
Bank of Maharashtra, Chandrapur Regicnal Office,

Chandrapur in terminating Shri Rajendra S/o

Bapuraoji Ashtankar, Ex-Part-time Seopy/Peon,
Bank of Maharashtra Br. Bhisi, Dist-Chandrapur, is
legal, proper, or justified? If not, what relief, the
workman is entitled and from which date? What
other directions are necessary in the matter? »

3. The workman for ventilating his grievances
approached to this Tribunal with the contention that he
was appointed by the Bank of Maharashtra w.e.f. 23-06-
1997 and was paid a wages atrate of Rs. 25/- per day in a
subordinate cadre. According to him he worked at Bhisi
Branch in Chandrapur district in the same vacancy for a
period of 226 days continuously. Later on his services
were terminated abruptly and illegally without notice w.e.f.
23-05-1998. Thus he has put more than 240 days
continuous service excluding the Sunday and holidays
at the time of termination. The provisions of Section 25-
B, 25-F of L.D. Act though attracted are not followed; no
retrenchment notice or compensation in lieu of notice
was paid. According to him the termination amounts to
the retrenchment. His services were utilized on a
permanent vacant post as the permanent workman; fult
time sub staff was transferred. He was selected after
interview by the Branch Manager. However, his name was
not shown in the Muster Ro!l and thus amounts to unfair
labour practice and the termination is illegal. He has prayed
that his termination order dated 23-05-1998 should be set
aside and directs the Bank of reinstate him with the full
back wages. the Bank also be directed to pay the minimum
wages as per bi-partite settlement along with the bonus
for the said period.

{4) The management resisted the claim by filing its
Written Statement. The Bank has denied that he was
appointed in the Bank was engaged continuously for a
period of 266 days. According to it as he was never
appointed therefore the question of his termination,
retrenchment and consequently following the provisions
of Section 25-B and 25-F does not arise. There is no
question of notice pay or retrenchment compensation.

2959 Gl/o7-1

He was not engaged, however the payments were made
to him for the temporary work performed by him i.e.
cleaning and sweeping premises. Thus according to it
there was no unfair practices what so ever and he was not
at all entitle for the benefits as claimed by him. He was
never issued any order appointing him on any permanent
post. Finally it has prayed to answer the reference in
negative,

(5) The petitioner/workman has filed his own
affidavit. However the management did not cross examine
him and adduced any oral evidence. It has filed the
necessary documents i.e. the vouchers on which the
payment was made.

(6) Thave heard Mr. Sahasrabudhe for the petitioner
and the representative of the Bank. I have gone through
the record. The following points arise for my consideration
on the basis of the submissions made by them.

(a) Whether the petitioner was appointed on a
permanent post and he acquired permanency.

(b) Whether he is entitled for reinstatement with
full back wages as prayed by him.

(7) Mr. Sahasrabudhe on behalf of the petitioner
has submitted that he has completed more than 266 days
continuously within one calendar year.He had acquired
permanency and before termination it was necessary to
follow the provisions of Section 25-B and 25-F of 1. D.
Act. According to him as per Sastri Award and bi-partite
settlement, there is no post or a phrase as Badli or
substitute employee is a classification amongst the
employee of the Bank of Maharashtra is concerned under
the Sastri Award and therefore his status will have to be
treated as temporary employee. He was appointed in a
vacant post of one permanent employee as he was
transferred. Therefore his appointment was in a permanent
post entitling him for absorption as a permanent employee
as he worked continuously for 240 days. Thus according
to him he is entitled for the regularization as well as
reinstatement.

(8) On behalf of the Bank the representative
opposed the argument and submitted that the Bank is
entitled to appoint person on a temporary basis as per
Sastri Awards as well as under the Bi-partite settlement.
He has pointed out the definition of a temporary workman
and that the petitioner was engaged temporary as and
when needed for filling the temporary vacancy of PTS.
According to him he was engaged as a Part-time Sepoy
as the permanent Sepoy was transferred. According to
him it was as per procedure of the Bank and he is not
entitled for any retrenchment beneift as well as further

permanency. It is also submitted that the petitioner is

over qualified for the pos\_t‘ of part time Sepoy.

-(9} The perusal of the record and the rules indicates
that the petitioner was engaged as Part-time Sepoy. He
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was neither sponsored by the Employment Exchange nor
cugaged following the recruitment procedure. The Branch
Manager had appointed him. Undisputedly the Branch
Manager was not at all the appointing authority having
powers to appoint employee. The petitioner had worked
on a daily wages when ever the work was available and
there was a need of temporary employee. He was paid on
the vouchers at the rate of Rs. 25/- per day. The
management has produced the Xerox copies of the
vouchers under which the wages were paid. Those
vouchers do not disclose the continuity of the services,
Admittedly no appointment order was given to the
petitioner. Therefore his engagement wil] have to be
ireated as temporary employee appointed by the Bank
with in its power for the additional works or necessary for
the increased work, His appointment can not be treated
for filling the post of the permanent vacancy. Mr.
Sahasrabudhe pointed out the extract of term No. 20.7 &
20.8 to support his contention that the temporary workman
shall not be continued for mere than three months and if
he works for continuous period aggregating for 240 days
will be confirm in permanent post irrespective of his
qualification.

(10) However the above submissions of Mr.
Sahasrabudhe can not be accepted because a temporary
workman can also be appointed to fill the permanent
vacancy provided that the appoinstment shall not exceed
ike period of 3 months and the Bank shall make the
arrangement for filling up the vacancy. No doubt the
obligation is cast on the Bank to fill the pemianent vacancy
with in peripd of 3 months but the failure of the Bank will
ot m:itlc to treat the temporary workman as a confirmed
workman. The close scrutiny of the above rules 20.7 &
20,8 will dg\sclose that they are in respect of temporary
tIYlplﬂ}CL eventuaily selected while filling the vacancy of
permanent employee obviously after followingthe
1ccuiriment process. These rules describe how the peripd
ol a ,&empofury employment shall be treated after the
seledtion of such temporary employee while filling the
post of permancnt employee. It does not permit direct
entry without selection as per recruitment rules to the
post of permanent employee nor it entitles for absorption
on permaneht post. Undisputedly the petitioner was never
seleeted as per recruitment rules. Therefore he can not be
penefited under this rule as argued and submitted by Mr.
Sahasrabudhe. In such circumstances the question of
actual working days will be immaterial. Tt is obligatory to
go through the recruitment process. Similarly the
prindiples 1aid down in a reported case of Umadevi, are
clear enough to prohibit such back door entry. In my
opinion the petitioner is not entitled for any relief as
clinmed by him.

{11} Thus in my opinion the petitioner can not claim
enher permanency or any retrenchment compensation as
praved. He was simply working on a daily wages when

the work was available and for which he has been paid on
voucher. The question of observing the provision of
Section 25-B and 25-F will not arise. Similarly the
submissions of ‘the management regarding the over
qualification of employee has not consequence and I do
not think to make comment on it. Suffice it say that the
petitioner failed in proving the entitlement and the
reference will have to be answered in negative,
Accordingly I pass the award that the petitioner is not
entitled for any relief. Hence this award.

AN. YADAV, Presiding Officer
72 fEeedt, 20 (A, 2007
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New Delhi, the 20th. June, 2007

$.0. 1990.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 7(C)/
2005) of the Industrial Tribunal Patna (Bibar) as shown
in the Annexure in the Industrial Dispute between the
management of Punjab Nafional Bank, and their workman
which was received by the Central Government on
19-06-2007.
[No.L-1201 1/12/2005-IR (B-I)]
RAJINDER KUMAR, Desk Officer

ANNEXURE
BEFORE THEPRESIDING OFFICER,
INDUSTRIAL TRIBUNAL, SHRAM BHAWAN,
BAILEY ROAD,
PATNA
(Reference Case No. 7(C) of 2005)
BETWEEN

The Management of Punjab National Bank,
Zonal Office, '

Chanakya Place, R-Block,

Patna

And
Their workman Shri Bhola Mali.

. Shri RK.S. Bisen,
Manager,
Bank Representative.

For the Management
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For the Workman : Shri i.D. Mishra,
Dy. General Secretary,
Punjab National Bank
Employee’s Union, Bihar,
C/o. Punjab National Bank
Boring Road,
Patna.

PRESENT

Vasudeo Ram, Presiding Officer
Industrial Tribunal, Patna.

AWARD
Patna, dated the 14th June, 2007

By adjudication order No. L-12011/12/2005-IR(B-I1)
dated the 13th July, 2005, the Govt. of india, Ministry of
Labour, New Dethi has referred under Clause (d) of Sub-
Section (1) and Sub-Section (2A) of Section 10 of the
Industrial Disputes Act. 1947 (hereinafier to be called ‘the
Act’ for brevity) the dispute between the management of
Punjab National Bank, Zonal Office Chanakya Place, R,
Block, Patna and their workman Shri Bhola Mali to this
Tribunal for adjudication on the following :

“Whether the action of the management of Punjab
National Bank, the Zonal Manager, Fatna in not
premoting Shri Bhola Mali to higher Scale wage to
PTS and also denying him promotion to Full Time
Staff is legal and Justified? If not to what relief the
workmar is entitled?”,

2. The notices were issued to the parties on receipt
of the reference. The parties appeared and filed their
respective Written Statements. The contention of the
workman is that he joined Punjab National Bank (hereinafter
called PNB for trevity) as Part-Time-Sweeper (PTS in short)
in the 1/2 scale wages in Branch Office, Barh on 19-2-1985
and since then remained posted there in the same capacity.
In seniority list of FTS/PTS as published by the FIRD Section
of PNB Regional Office, Pamavide letter No. SRMPA/HRD-
PTS dated 22-7-2000 he (Shri Bhola Mali) was at S1. No. 10
while in the seniority list of FTS/PTS of Patna A region
dated 22-7-2003 his name was at S1. No. 4. The grievance of
the workman is that many PTS Junior to him namely
Shri Sufit Kumar and Shri D.N. Ram who joired in 1/3rd
scale wages on 1-9-1990 and 28-1-1991 respectively were
promoted to Full-Time-Sweeper while he (Shri Bhola Mali)
was ignored for promotion in higher scale. Iurther, the
case of the workman is that he besides performing the
work of PTS was entrusted the job of Full-Time-Subordinate
Staff such as delivering Dak, Cash remittance w0 and from
Branch Office as peon and going to Post Office to pledge
or to receive the payment of National Saving Certificates.
He was regularly sent to Zonal Stationary Cell, Karbigahia
to bring stationary. It has also been contended on-behalf
of the workman that he used to open the Branch, kept all
the registers/ledgers and other papers on tables and back

in the Almirah and remained present in the Branch till the
time of closure of the daily business. The work from him
was also taken in Cash-Department where he used to stitch-
the Cash-Bundles. The contention of the workman is that
above mentioned works are not of a Sweeper rather the
same are the job of a peon. It has been claimed that
Shri Bhola Mali be posted as peon with full back wages
w.ef 19-2-1985.

3. The contention of the management is that
Shri Bhola Mali had been working in Branch Office, Barh
as Part-Time-Sweeper on half scale wages and after
performing the sweeping work he left the Branch every
day. The matter pertaining to filling up of vacancies of PTS
in Subordinate Cadre or enhancement of wages of PTS is
governed by the settlement dated 7-5-1984 arrived at in
course of conciliation proceeding between the management
of PNB and All India Punjab National Bank Employees’
Federation to which the Punjab National Bank Employees’
Union, Bihar is affiliated. The vacancies of the PTS eligible
for 1/2, 3/4 and Full Time Wages arising in future at the
station where the Bank has more than one branch or office
shall be filled up on the basis of seniority determined by
converting the service put in at 1/3, 1/2 or 3/4 of scale
wages into Full-Time-Service, for each conversion, if any
less than 6 months ‘as Part-Time-Employees, shall be
ignored and six months and above shall be treated as one
year for the purpose of determining seniority. Since there
is only one Branch at Barh no posting/upgradation of PTS
was doné. Further, according to the management peons
are posted in Barh Branch and they are working hence no
occasion arose for taking the work of a peon from Shri
Bhola Mali. According to the management the Manager of
Branch Office, Barh utilized the services of Shri Mali for
specific job like purchase of stationary, post Office work
etc. off and on for which he was paid which is purely on
temporary basis. Hence the demand of the workman for
promotion as peon is wrong and hence not acceptable.
The management contends that Shri Mali did only
sweeping work 13 to 19 hrs, per week. According to the
management the workman is not entitled to any relief
claimed.
4. Upon the pleadings of the parties and the terms
of reference the following points arise out for decision :—
(i)  Whether the action of the management of
Punjab National Bank, Zonal Office, Patna in
not promoting Shri Bhola Mali to higher scale
wage to PTS and also denying him promotion
to Full-Time-Staff islegal and justified?
()  Towhat reliefor reliefs, if any, the workman is
entitled?
FINDINGS. :
Point No. (i) : i
5. The management examined two witnesses namley
K. Mohan Das (M. W.1), Senior Manager and Lakhan Deo
Sharma (M. W.2) Peon-cum-Daftary. As against that three
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witnesses namely Manoj Kumar Shrivastava (W.W. 1),
Rabindra Kumar Singh (W.M. 2) and Priya Ranjan Kumar
(W.W. 3) have been examined on behalf of the workman.
All the witnesses examined on behalf of the parties are the
employees of PNB Barh Branch. Besides oral evidence the
workman has produced documentary evidence Exts. W. to
W/13. All the documents have been marked exhibit through
the statement of the management witness Shri K. Mohan
Das (M.W. 1).

6. It is an admitted fact that Shri Bhola Mali is
employed in PNB Barh Branch from 1985 as PTS half. The
15t Part of the reference speaks of two points : (I) action of
the management in not promoting Shri Bhola Mali to higher
scale wages to PTS and (II) denying promotion to Fuli-
Time-Staff. As regards the action of the PNB management
in not promoting Shri Bhola Mali to higher Scale wage to
PTS the contention of the Management is that the said
magier is gpverned by the settlement dated 7-5-1984 arrived
at between the management of PNB and All India Punjab
National Bank Employee’s Federation to which PNB
EI!Iponees Union, Bihar is affiliated. According to the said
settlement there is no scope of promotion of PTS at the
station where there is only one branch of the Bank.
Accordingly, in Brah there is only one branch of PNB hence

no promotion/upgradation or PTS was possible. The copy

of settlement dated 7-5-1984 has been filed. From perusal
of the evidence aduced on behalf of the parties it appears
that the witnesses of the parties including the workman are
siient on that point and as such they appear to have not
prassed this point. Since the parties are silent on that point,
no finding can be given either for or against.

7. Coming to the IInd point of action of the PNB
management in denying promotion to Shri Bhola Mali to
Full-Timéa-Staff 1 find that both the parties have adduced
evidence pn that point. | may mention that the workman
claims that besides the work of PTS the PNB management
has been taking works of a peon from him regularly. The
three witnesses of the workman (W.W.1to W.W.3) who are
none else than the employees of PNB Barh Branch have
stated that Shri Bhola Mali Besides doing the work of
sweeping does the work of a peon. W.W. 2 is posted as
Cierk-cum-Cashier in Barh Branch of PNB from October,
1986 and W.W. 3 remained posted on the same post in the
said Branch from May, 1997 to May, 2001. They have stated
that Shri Bhola Mali works in the Branch from 10.00 A M.
to 5.00 P.M. The workman witnesses have supported that
Shri Mali takes out the Registers and Ledgers from almirah
and puts them on a different tables/counters and back to
almirah after closure of the business hour. The workman
witnesses have also supported that Shri Mali delivers Dak,
does the work of Cash remittance as peon to and from
Branch Offices, goes to Post Office to deposit the National
Savings Cenrtificates and to receive the payment of NSC.
Which are the works of a, peon. Not only that even the
witnesses of the management have stated that Shri Bhola

Mali does the work of cheque Collection, at times be does
the work of Cash-receipt also.

8. Coming to the documentary evidence adduced on
behalf of the workman I find that in Dak Delivery Regisier,
which is generally called peon book Exts. W to W/2 name
of Shri Bhola Mali has been mentioned in the column of

" peon. Exts. W/3 to W/5 are the photo copies of letters of

the Branch manager which support that Bhola Mali was
deputed to receivethe maturity amount of the N.S.C. Exts,
W/6 to W/9 are the photo ¢opies of Cheque Book
Requisition from which show that Bhola Mali was deputed
to receive the cheque-books from State Bank of India. Ext.
W/10 and W/1 | are the photo copies of Office Order of
Punjab Nationa! Bank which show that Bhola Mali was
deputed as peon for cash reinittance. Photo copy of
Remittance Vehicle Register Bxts. W/12 and W/13 also
support the same. Thus from the oral as well as documentary
evidence discussed above I find that there is substance in
the contention of the workmae that the management of
Punjab National Bank has been taking the work of Fuli-
Time-Subordinate Staff from him (Shri Bhola Mali) since
several years back. Under the circumstances I find that the
action of the management of Punjab National Bank in
denying promotion to Shri Bhola Mali to Full-Time-
Subordinaie staff is neither legal nor justified. This point is

~ decided accordingly.

Points No. (ii) :

9. Keeping in view the discussions made above and
the findings arrived at on point No. (i} above I find that
Shri Bhota Mali deserves and is entitled to be posted in
Punjab National Bank as Full—Time—Subordinate Staff as
peon. This point is accordingly decided.

10. In the resylt I find and hoid that the action of the
management of Punjab National Bank in denying promotion
to Shri Bhola Mali, to Full-Time Subordinate Staff is neither
legal nor justified and Shri Bhola Mali is entitled to be
posted as Full-Time-Subordinate Staff as a peon under the
management of Punjab National] Bank w.e.f. 13-7-2005 the
date of reference of the dispute. The management of Punjab
National Bank, Zonal office, Patna is directed to post
Shri Bhola Mali as Full-Time-Subordinate Staff as a peon
withall facilities w.e.f. 13-7-2005 within sixty days from the
date of publication of the Awari.

}1. And this is my Award.
VASUDEO RAM, Presiding Officer

7% feeet, 2 A, 2007
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New Delhi, the 20th June, 2007

5.0. 1991.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 199/
1997) of the Central Govt. Industrial Tribunal-cum-Labour
Court-II, New Delhi as shown in the Annexure, in the
industrial dispute between the management of State Bank
of Patiala and their workmen, received by the Central
Government on 20-6-2007.

[No.L-1201298/97-IR (B-1))
AJAY KUMAR, Desk Officer
ANNEXURE
BEFORE THE PRESIDING OFFICER ;
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
CUM-LABOUR COURT-II,
NEW DELHI

PRESIDING OFFICER : R.N. Rai
1.D. No. 199/1997

In the matter of : —
Shri Anil Kumar,
S/0. Shri Malkhan Singh,
C/o. Shri Bhagwan Das,
H. No. 255/36, Sanjay Nagar,
Meerut (UP) '
Versus
The Regional Manager,
State Bank of Patiala,
C-31, Cannought Place,
New Dethi-1 10001

AWARD

The Ministry of Labour by its letter No. L.-12012/98/
97-1R (B-1) Central Govemment Dt. 9-12- 1997 has referred
the following point for adjudication.

The point runs as hereunder :—

“Whether the action of the management of State Bank

_ of Patiala in terminating the services of Shri Anil

Kumar, S/o. Shri Malkhan Singh is legal and

Jjustified ? If not, to what relief is the workman

entitled.”

The workman applicant has filed statement of claim.
Inthe statement of claim it has been stated that the workman
was engaged on 16-4-1990 by the then Branch Manager at
the post of Peon in Meerut City Branch, The workman has
been working as Peon in the bank till 21-12-1992. He was
discharging all the duties of Peon just as opening and
closing the bank premises, serving water and tea to the
Manager and the staff of the bank. He performed all the
duties of the Peon himself.

That after removing the workman, the Branch
Manager engaged another Peon. The workman was not
given any retrenchment compensation. He has worked for
more than 240 days and certificate regarding the same has
been given by the competent authority.

That the workman filed a Civil Suit in 1993 in the
Court of Munsif Meerut. His case was decided in July,
1995 and his suit was dismissed as the court heid that the
dispute was an industrial dispute.

That the Branch Manager issued Identity Cards and
cerificate regarding continuous working of the workman
from 15-4-1990 to 21-12-1992. That the services of the
workman has been illegally terminated by the management.

The management has filed written statement. In the
written statement it-has been stated that the claim is
absolutely erroneous and misconceived. It is totally denied
and refuted that Shri Anil Kumar had been appointed as
peon in Meerut City Branch of State Bank of Patiala with
effect from 16-4-1990 and he remained in continuous service
upto 21-12-1992. It is also denied that the Branch Manager
had given his appointment as peon. It is also submitted:
that the Branch Manager has got no authority to employ
any person in the bank. He did not work as a peon as
alleged by him except to provide water, tea etc. in courtesy
manner to the staff of the bank except that he did not do
any work at all and his contention contrary to it is refuted
in toto. On the contrary, the bank had approached M/s.
Secure Well Services, a partnership firm, to provide a
security guard to the bank on temporary basis and M/s.
Secure Well Services had provided the service of Mr. Anil
Kumar and the said partnership firm was being paid
Rs. 780 per month plus 10% service charges. There was no
privity of contract in between Shri Anil Kumar and the
bank at any point of time. The payments were being made
directly to M/s. Secure Well Services. No amount has ever
been paid at all to Shri Anil Kumar as the bank had no
concern withhim, so far as the employment with the said is
concerned.

That the workman has never acted as peon. No
relationship of employer and employee had ever existed in
between the bank and the applicant.

Since the curfew was imposed in Meerut City and
the working of the bank had been effected, therefore, the
District Magistrate, Meerut at the request of the bank had
issued curfew pass, but it does not prove that the
relationship of employer and employee had existed in
between the bank and the applicant Shri Anil Kumar.

That the Branch Manager has issued an identity card
to show it to the police authorities, so that no action may
be taken against him for egress and ingress during the
curfew period.

That no such experience certificate has ever been
issued by the Branch Manager. This act is totally wrong
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and erroneous. These allegations have been leveled in order
to give colour to the case.

That generally token was issued to him and every
person is known to the bank, but sometime on account of
rush of work the token would not have been issued, then it
does:not mean that he was a bank employee.

. That the applicant is not entitled for any relief claimed
in this case. It is also submitted that the applicant had filed
a Misc. Case No. 41 of 1993 before the Labour Court-1,
Meerut which was registered as Anil Kumar Versus State
Bankof Patila. In this case the Ld. Court Shri Jhamman Lal
had given aijudgment on 13-5-1997 and he has given a
categorical findings to this effect that Shri Anil Kumar has
failed to prave that he was employee of the bank and on
techdical ground too, his case was dismissed. Since a
competent court has given a finding to this effect after
takiné oral a;s well as documentary evidence that he has
failelt to prove that he was an employee of the bank,
therefore, this finding cannot be upset by this court and
this case is barred by the principles of rejudicat. The true
copy of the said order dated 13-5-1997 is annexed herewith
for the perusal of the Hon’ble Tribunal.

- That under the circumstances narrated aforesaid, the
applicant’s case be rejected/dismissed.

“The workman applicant has filed rejoinder. In the
rejoinder hd has reiterated the averments of his claim
staterhent and has denied most of the paras of the written
staterthent. The management has also denied most of the
paraslof the ¢laim statement.

Evideri:ce of both the parties has been taken.

Heard arguments from both the sides and perused
the papers on the records.

The copy of the claim statement was mis-placed

whenthe case was received from CGIT-1, New Dethi. Both
the parties were directed to file the copy of the claim. The
workman filéd a copy of the claim and a copy thereof was
supplied to the management. Objection was also invited
but the management kept silent. The copy filed on the
record is the true copy of the original claim and there is no
objection by the management on the same.

From perusal of the pleadings of the parties the

following issues arise for determination.

1. Whether the workman has worked for 240 daysin
the year 1990 to 19927

2. Whether the workman is entitled to reinstatement?

3. To what amount of back wages the workman is
entitled?

Issue No. I

It was submitted from the side of the workman that it
is admitted case of the management that the workman was
engaged as Peon.

B-12 is the photocopy of the Identify Card of the
workman. The workman has been designated as peon. This
document has been admitted by the Bnak. This document
proves that the workman was engapged as Peon. B-13 is the
photocopy of the certificate issued by the Branch Manager.
The Manger has certified that the workman was wellknown
to him for 2 years and 2 months and he bears a good moral
character. This document has also been admitted by the
management. B-13 is also a Cutfew Pass issued to the -
workman as government servant.

B-14 is the certificate issued by the Manager, State
Bank of Patiala, Meerut City on the letter head of State
Bank of Patiala. The Manager has certified that the workman
has worked in the bank from 16-04-199(to 21-12-1992. This
photocopy has been denied but there is no denial of the
signature of the Branch Manager. B-32 is the photacopy of
Character Certificate of the Manager of State Bank of Patiata.
The Manager has certified that the workman has worked
from 16-4-1990t021-12-1992. :

These documents have not been denied by the
management, MW-1 has not also stated categorically that
the certificate issued by the Branch Manager does not
bear his signature. He has only stated that he can verify
the signature after going through the record. This witness
has evastvely stated that genuineness of the certificate
issued by the Branch Manager regarding period of work of
the workman can be verified after going through the record.

The documents referred to above have been admitted
by the management, so it is held that the workman has
worked regularly from 16-4-1990 to 21-12-1992 and
thereafter his services have been terminated. The workman
has filed proof of documents which are payment vouchers,
1t is needless to mention each and every voucher. All the
vouchers filed by the workman have been admitted by the
management. On the basis of the documents adverted to
above and indirect admisston of MW-1, it stands proved
that the workman Shri Anil Kumar has worked continuously
from 16-4-1990t0 21-12-1992,

It was submitted from the side of the management
that the workman was engaged onicasual basis. His work
is based on need. His services were required whenever
there was casual work.

It has not been explained amywhere as to who was
the permanent peon of that Branch; The management was
duty bound to disclose the name of the peon who worked
regularly ta dis-prove the case of the wrokman. No name
has been even suggested of any other peon. Meerut City
Branch was running branch at that time and the Branch
cannot run in the absence of peon. It is not the case of the
management that the workman was engaged casually in
addition to some permanent peon.

It is not also the case of the management that the
workman was engaged on leave vacancy or due to sudden
increase of the work.
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The workman has stated that he was discharging all
the duties of a peon during that particular time. After his
dis-engagement another person was engaged at his place.
This indicates that the work is of permanent and regular
nature. Temporary and Badlis cannot be taken again and
again,

It was submitted from the side of the bank that the
workman was engaged through M/s. Secure Well Services
a partnership firm to provide the Security Guard to the
bank on temporary basis and M/s. Secure Well Services
has provided Mr. Anil Kumar and the said partnership firm
was paid Rs. 780 p.m. + 10% service charge.

The bank has not filed any proof of engagement of
the workman through M/s. Secure Well Services. The
workman has not been designated as Security Guard. On
all the documents of the bank he has been mentioned as
peon. The bark has failed to establish that the workman
was appointed through M/s. Secure Well Services as
Security Guard. The bank has made no payinent to Anil
Kumar through M/s. Secure Well Services. The vouchers
indicate that payments have already been made to the
workman Shri Anil Kumar in his personal capacity.

It was further submitted that the case of the workman
is barred by principles of resjudicata as the workman has
filed a Civil Suit, in that suit it has been held that the
workman has not proved that he has worked for 240 days.

The Civil Court is not a competent court in industrial
matters, The Civil Court lacks jurisdiction, so the judgment
of the Civil Court is judgment of a court without jurisdiction.
The technicalities. of resjudicata are not applicable in ID
cases. The findings of a court having no jurisdiction are
not any findings in the eye of law.

There is 1o merit in the contention of the management
that the workman was engaged through M/s. Secure Well
Services and the case of the workman is barred by the
principles of resjudicata.

It stands proved that the workman was engaged as a
peon by the maniagement as a daily wager and he has worked
regularly from 16-4-1990to 21-12-1992, He has completed
24{) days work atleast in 1991 and 1992, This issii¢ is decided
accordingly.

ISSUE NO.2 Ve

It was submitted from the side of the workman that
he has worked continuously from 16-4-1990to 21-12-1992.
So he has worked for 240 days in 1990, 1991 and 1992, He
has worked for 240 days in the calendar year preceding the
date of his termination. So the workman is entitled to
reinstatement with full back wages.

It was submitted from the side of the bank that
reinstatentent is not the only relief in all the cases of illegal
termination. Section 11-A of the ID Act, 1947 provides for
payment of compensation also.

It was submitted from the side of the workman that
compensation is payable in cases where an undertaking
has become sick or it has been closed or it is in economic
loss. It has not been estabiished that the bank is in economic
loss and it is a sick Industry. :

My attention was drawn by the Ld. Counsel of the
workman to 2000 LLR 523 State of U.P. and Rajender Singh.
The Hon’ble Apex Court ordered for reinstatement with
full back wages as the services of the daily wager cleaner
who worked for 4 years was dispensed with without.
following the procedure for retrenchment. In the instant
case also no retrenchment compensation has been paid.
This case law squarely covers the instant case.

It has been held in 1978 Lab IC 1668 that in case
service of 2 workman is terminated illegally the normal rule
is to reinstate him with full back wages.

My attention was further drawn to AIR 2002 SC 1313,
The Hon’ble Supreme Court has held that daily wager even
if serving for a short period should be reinstated.

It was submitted from the side of the workman that in
the instant case Sections 25 F, G of the ID Act are atiracted.
In section 25 of the ID Act it has been provided that if a
workman has performed 240 days work and if the work is of
continuous and regular nature he should be given pay in
lieu of notice and rettenchment compensation.

It has been held by the Hon’ble Apex Court that
there is no cessation of service in case provisions of section
25 F are not complied. In the instant case no compensation
has been paid to the workman.

In case a workman has worked for 240 days in a year
and the work is of continuous and regular nature he should
be paid retrenchment compensation. In case retrenchment
compensation is not paid section 25 F of the ID Act is
attracted. There is no cessation of his services. He is
deemed continued in service in the eye of law. In case there
1s breach of Section 25F the service is continued and
reinstatement follows as a natural consequence.

ID Act, 1947 has been enacted to safeguard the
interest of the workmen belonging to poor segment of
society. It appears that legislature wanted that such

. workmen should not be harassed un-necessarily so section

25F, U, T and Clause 10 of Vth Schedule have been enacted.

"The objects and reasons of ID Act, 1947 show that the

respondent management should not be permitted to indulge
in any unfair labour practice. The workmen should not be
engaged for years and then they should be removed ali of
asudden. There is provision of retrenchment compensation
for his removal. Retrenchment compensation is for
compensating him otherwise so that he can survive iong
interregnum of unemployment. In the instant case no
retrenchment compensation has been paid.

It was submitted from the side of the management
that the Hon’ble Apex Court in 2006 (4) Scale has put down
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a complete ban on regularization and reinstatement. The
Hon’ble Apex Court has held that employment can only be
made on the basis of procedure established in that behalf
envisaged by the Constitution. Equality of opportunity is
the hallmark and the Constitution enshrines affirmative
action to ensure that unequals are not treated equals. So
public employment should be in terms of constitutional
scheme.

¥ was further submitted that the Constitution Bench
Judgment has afforded a right according to which the
government is not precluded from making temporary
appointments:or engaging workers on daily wages.

The Hon’ble Apex Court has not declared the -

provisions of 1D Act un-constitutional. The Government
has got no loense to make always appointment of daily
wagers and to continue them for life time. Fixed term tenure
appointments-and temporary appointments cannot be the
rule of public émployment. At the time of making temporary
appoirtments- Articles 14, 16, 21, 23, 226 and 309 are
infringed. Thiere is no constitutional mandate that the
goverament is at liberty fo go on giving fixed term
appointments for the entire tenure of service of an
employee.

No such Article of the Constitution has been pointed
out unider which the Government or Public Sector units
can continue mcessantly to give temporary and fixed term
appointments again and again. Since fixed term
appoiptments and temporary appointments are not
goverped by any constitutional scheme, such
discrimination will amount to vicious discretion. The
Government or Public Sector unit will go on resorting to
the method of pick and choose policy and give temporary
and adhoc appointments to their favorites and thus the
principles of equality enshrined in the constitution will be
given 3 go byé. Such is not the intent of the Hon’ble Apex
Court. . However, in this judgment the provisions of the ID
Act gaverning the services of the workman have not been
declared un-constitutional. Reinstatement is the remedy
provided in the ID Act for breach of several provisions
enumgrated therein or for breach of service rules provided
in varibus labour welfare legislations.

Section: 11 A of the ID Act stipulates that in case the
Tribunal is satisfied that the order of discharge or dismissal
was not justified, it may, by its award, set aside the order of
discharge or ‘dismissal and direct reinstatement of the
worknhan on such terms and conditions, if any, as it thinks
fit or give such other relief to the workman including the
award'of any lesser punishment in lieu of discharge or
dismissal as the circumstance of the case may require.
According to'this benign provision this Tribunal has the
authority to set aside the order of discharge or dismissal
and reinstate the workman on the terms and conditions as
it thinks fit.

The Hon’ble Apex Court in 2006 (4) Scale has not
annulled section 11 A of the ID Act and the legislature has

authorized this Tribunal to set aside dismissal or discharge
on its consideration and direct reinstatement. The judgment
cited by the management is not applicable in the facts and
circumstances of the case. '

A three Judges bench of the Hon’ble Apex Court
has held in 1993 -1I- LLJ that termination of services affects
the livelihood of not only of the employee but also of the
dependents. So in case of illegal terination of service the
workman should be reinstated.

Reinstatement should not be misconceived as
regularization. By the order of reinstatement the status quo
ante of the workman is restored. Hejs given back wages in
order to compensate him for his illegal dis-engagement.
This is a special remedy provided m ID Act and it has not
been annulled and set aside by any judgment of the Hon’ble
Apex Court. The provisions of ‘the ID Act are still
constitutional and they are to be gilven effect too.

In case the workman is reinsfated with back wages
the respondents have every right, after payment of back
wages and reinstatement, to retrench him validly following
the principles of first come last go so thatSection 25G and
H of the ID Act are not violated.

From the decisions cited above it is settled law that
in case service is terminated without payment of
retrenchment compensation and one months pay in lieu of
notice, termination becomes invalid. There is no cessation
of service in the eye of law. The workman shall be deemed
to be working continuously as such termination is illegal.
It js almost settled law that in case of retrenchment without
payment of retrenchment compensation the remedy
available to the workman is reinstatement or payment of
compensation. The management is not sick and not in
economic loss. In the circumstances there is no question
of payment of compensation. In view of Section 11 A of
the ID Act, 1947 the cases referred to above and the facts
and circumstances of the case the workman deserves
reinstatement. This issue is decided accordingly.

ISSUENO.3 :

The workman was removed on 22-12-1992 but he has
raised this dispute in 1997 after a lapse of 5 years. Itisa
matter that he was engaged in Civil litigation in a wrong
forum. The order sheet shows that adjournments have been

-sought by the workman on various occasions. The

proceedings have been lingered at the imstance of the
workman, so the workman is entitled to getonly 10% back
wages in the facts and circumstances of the present case.
This issue is decided accordingly.

The reference is replied thus :

The action of the management of State Bank of Patiala
in terminating the services of Shri Anil Kumar, S/o
Shri Malkhan Singh is neither legal nor justified. The
management should reinstate the workman wee.f.
22-12-1992 alongwith 10% back wages within two
months from the date of the publication of the award.
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The award is given accordingly.
Date: 16-4-2007
R. N.RAI, Presiding Officer
7§ fawett, 20 <[, 2007
HIIM. 1992 — iRl frar s, 1947 (1947
W1 14) W1 4T 17 % AT R, BET AR g5, o, T
B TR B Yag P it T wEd B i,
gy ¥ fffe oieifer faag 207 w@r siafe
HAferpTor, TR F Y (W GEE 67/2001) %) R
FT 2, S Fefd TEHT B 20-6-2007 Y W T3 A |
[H. TH-22012/47/2001 -3 3R (W T§-11) ]
I TN g, 3H sifusr
New Delhi, the 20th June, 2007

S.0. 1992.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 67/
2007 ) of the Certral Government Industrial Tribunal-cum-
Labour Court, Nagpur as shown in the Annexure in the
Industrial Dispute between the management of Western
Coalfields Ltd., and their workman which was received by
the Central Government on 20-06-2007.

{No.L-22012/47/2001-1R (CM-IT)]
AJAY KUMAR GAUR, Desk Officer
ANNEXURE

BEFORE THE CENTRAI. GOVERNMENT
INDUSTRIAL TRIBUNAL, NAGPUR

PRESENT
Shri A. N. YADAYV, Presiding Officer.
Case No. 67/2001 * Date : 7-06-2007
Shri Manzoor Ahmed through The Genera] Secretary,

R K. K.M. S.(INTUC) Party No. |
Vs,
The Western Coalfields Ltd. Party No. 2
AWARD

The Central Government, Ministry of Labour, New
Delhi after satisfying the about the existence of disputes
between the pefitioner and respondent exercise its power
under sub section (I} and sub section 2(a) of Section 10 of
the Industrial Disputes Act has referred this dispute for
adjudication vide order No. 1.-22012/47/2001-IR (CM-II)
dated 3-9-200] with the following schedule.

(2). “Whether the action of the management of
Western Coalfields Ltd. through its Chief of Security, Coal
Estate, Nagpur in dismissing the services of Shri Manzoor
Ahmed, Security Guard its lega] and justified ? If not, to
what relief he is entitled to 77

2959 GIfG7-12

(3). The Petitioner Manzoor Ahmed Ex. Security
Guard had challenged his order of dismissal from the service
by raising this dispute. Since the order of his dismissal was
after a domestic enquiry in view of the judgment of the
Hon’ble Supreme Court in Copper’s case, I have already
decided the validity of the enquiry after taking the evidence
as well as the hearing of the parties and by an order dated
18-9-2006 concluded that the enquiry was legal, proper
giving full opportunity to the petitioner as per principles of
natural justice and it was valid. Subsequent to the above
order both the parties were allowed to adduce the evidence
if any regarding the pervesity of the findings of the Enquiry
Officer and whether the punishment was disproportionate
to the nature of misconduct. However cither the petitioner
or the management has not adduced any evidence and
they relied only on the evidence which was already on
record. It will not be out of place 10 mention here white
recording the evidence on the point of validity of enquiry;
both the parties had already adduced the evidence covering
the subsequent points of perversity of enquiry report as
well as the proportionate of the punishment. Both the parties
have submitted the written notes of argument and have
also made a oral submissions.

(4). Itseems that the petitioner was serving as Senior
Security Guard. He was having a third shift duty on the
night of 18-05-2000 and when the new Security Guard came
to take the charge of the next shift, found that seven bags
of copper wire was found missing out of them two bags
were found in a toilet of the rest room of the Workshop.
About 225 Kilograms of copper wire worth rupees 20,225/
-~ was stolen and all these had happened during the shift
when the petitioner was working. Thus the theft was
detected and fater on even the Police report was made and
enquiry by the Officials of the Western Coalfields Ltd. had
taken place Which later on resulted in initiating enquiry
against the petitioner and issuing a dismissal order.

(5). Asindicated above by way of preliminary issue
I have already concluded that the enquiry was legal and
proper in accordance with the principles of natural justice.
Now the following points arise for my consideration on the
basis of the submission made by the parties :

(a) Whether the findings of the Enquiry Officer are
perverse?

(b) Whether the order of dismissal is’ grossly
inadequate to the alleged act of the petitioner.

(c) What a relief if any?

(6). 1have gone through the record on behalf of the
petitioner, it has been submitted that though 225 kilograms
of scraped copper wire was stolen, still the Enquiry Officer
did not call the Stock Register to satisfy himself whether it
was in the store or not? Here is no question of calling any
Stock Register. The petitioner was working in third shift
between 10,00 p.m. of 18-05-2000 till 6.00 a.m. of 19-05-
2000. Immediately after starting a new shift Mr. Tiwari and
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Roshan aiong with Mr. Maske noticed that seven bags of
scraped copper wire was missing. It is neither the case of
the petitioner nor of the management that on verification
by Auditor etc., a shortage was found. These seven bags
were just kept in the workshop which was visible and on
the next day they were not found. We have a evidence that
they were in the store on the previous day. More over the
property was seized from the compound and particularly
from the . latrine. There are no disputes regarding the
recovery of the property from the compound itself which
was expected 10 be in the store. Therefore the submissions
have no consequence.

(7). It is submitted on behalf of the petitioner that
the alleged theft was detected at 9.00 2.m. on 19-05-2000
while his duty was on the previous day. The locks were
intact even as per witnesses Shri Tiwari and Roshan. There
was another Security Guard who was responsibie. Therefore
ac¢ording to union the findings of the Enquiry Officer are
perverse. There is a difference in the timings between Shri
Tiwariand Roshan. They are not unanimous on the number
of bags kept in the store and number of bags found in the
latrine. It is submitted that Shri Roshan is saying that 9
bags copper wire kept in the Workshop, out of which 2
bags were found in the toilet. However Shri Tiwari has not
stated the number of bags. As indicated above when all
the property which was moved from the workshop was
later on searched and detected as well as seized, the alleged
discrepancies between the version of two witnesses has
no. bearing. It does not affect the creditability of the
witnesses either about the number of bags found in the
toilet or about the number of bags which were kept in the
workshop. '

(8. It is also contended that the Enquiry Officer in

his report has stated that 33 workers had submitted the |

complaints to the Deputy Chief Engineer (E&M) but none
of them i$ examined. In fact the findings regarding the
complaints of 33 workers is not at all as per record. It may

be either 3 only and there may be typographical mistake. -

Nabody has stated about the complaint of 33 workers.
These 3 persons Shyi Tiwari, Roshan and Maske must have
reported to the matter to the Deputy Chief Engineer,
What ever it may be, the statement of the 33 workers has
no meaning and no inference can be arawn that the findings
of the Enquiry Officers are perverse.

(9). Again it is submitted on the behalf of the
petitioner that the Security Guard posted on duty at
warkshop from £2 midnight on 18-05-2000 to 8.00 a.m. of
19-05-2000 is not examined or enquired about the alleged
theft. It is also contended that the Police report was made
but the F LR. was notdisclosing the name of the petitioner
and the Police had not taken any cognition by registering
the offence. Therefore according to him the findings of the
Enquiry Officer is perverse but the submissions can not be
accepted because in a domestic enquiry the standard of
proof can not be equated with the standard of criminal

proceedings in which the offences are required to be proved
beyond reasonable doubts. What is expected is the
satisfaction of the Enquiry Officer on the basis of the
evidence adduced by the Presenting Officer. The evidence
of Shri Tiwari and Roshan appears to be sufficient for
establishing the charges levelled against the petitioner as
mentioned above. Both the withésses are cross examined
by his next friend on behalf of the petitioner. I do not find
any mistake in accepting the evidence by the Enquiry
Officer. In the result the findings of the Enquiry Officer can
not be levelled as perverse,

{10). On behalf of the petitioner in a written notes of
argument, a point regarding the legality of approval by the
General Manager (IR), Western Coaifields Ltd. to dismiss
the workman is not with accordance of the Standing Orders.
The person who was a charge sheeting authority has given
approval. According to the petitioner the clause 28.6 of
certified standing orders, the approval of competent
authority specified by the Chairman is to be obtained. He
was charge sheeted by the Deputy Chief Engineer (E&M),
Western Coalfields Ltd., Sillewara but the workman was
dismissed by the Dy. Chief Security Officer and the
approval of obtain of the General Manager (IR), Western
Coalfields Ltd. According to him neither the Chief Security
Officer was competent nor the General Manager was
notified a dismissing authority. This point was in fact raised
while considering the validity of enquiry and Thad agreed
with the management that the Deputy Chief Security Officer
in the absence of Chief Security Officer was empowered to
perform all his duties in his absence. He was immediate
subordinate to the Chief Security Officer and he was in
charge of the post of the Chief Security Officer who was on
leave. Therefore 1 do not find that the charge sheeting
authority and the authority who had power to approve
was not with in accordance with the certified standing
orders. Moreover this point was never raise during the
enquiry proceedings. In such circumstances there are no
reasons fo conclude that the findings are perverse.

(11). Now shifting to the another point of whether
the punishment was disproportionate to the alleged
misconduct. It is a fact thata property was removed worth
of rupees 20,225 in 7 bags is a dishonesty and theft in
connection with employer’s property. According to the
management they have lost the confidence in the petitioner.
It has supported that the punishment can not be treated as
disproportionate to the alleged misconduct. Apparently it
was dishonesty with the owner, the petitioner being a
Senior Security Guard was not expected to indulge in such
activities, The alleged misconduct is of a serious nature. It
has been proved against the ipetitioner and when the
management has lost its confidence, I do not think it proper
to interfere in the punishment issued by it. The punishment
in the existing circumstances can not be treated as
disproportionate to the misconduct committed by the
petitioner. In the result the punishment is also a proper and

"
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the petitioner is not at all entitled for any relief. Hence I
answer the Award in negative holding that the findings of
the Enquiry Officer are not perverse or the punishment is
disproportionate to the misconduct. Hence this Award,

A.N.YADAYV, Presiding Officer
73 fawett, 20 53, 2007

WA, 1993 —3irifirn faa sifufvm, 1947 (1947
T 14) B U 17 B SFTERO F, BT TR 49 famgifem
IS, A T FAE FIE & Tauas ® gag S
M 378 Tl & o, gy o fiftw sl famg o
F307 WER siveifi sy s =meR sreged ®
T1Z (FEH W@ 240 W 253 H/2006) F THIIE HLA &,

St HETT TER B 20-6-2007 Hi W T Al |
[ 4. T51-14012/48, 47, 46, 45, 44, 43, 49, 50, 59,
60, 61,62, 63, 58/2002-31¢ AR (€1 Y,)]
[ fae, T sfyert

New Delhi, the 20th June, 2007

5.0. 1993.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 240 to
253/2006 ) of the Central Government Industrial Tribunal-
cum-Labour Court, Emakulam as shown in the Annexure
* inthe Industrial Dispute between the employers in relation
to the management of Base Victualling Yard, Southern Naval
Corumand, Cochin, and their workmen which was received
by the Central Government on 20-06-2007.

[No.L-14012/48, 47,46, 45,44, 43 49,
50,59,60, 61,62, 63, 58/2002-1R (DU)}
SURENDRA SINGH, Desk Officer

ANNEXURE
IN THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, ERNAKULAM
PRESENT
Shri P, L. Norbert, B.A., L.L.B, Presiding Officer.
(Wednesday the 6th day of June, 2007/16th Jayaistha
1929) _
L. ). 240/2006 to 1.D. 253/2006
LD. 2402006
(1.D. 1/2003 of Labour Court, Emnakulamn)
. Workman/Union
ShriK. B. George
S/o Shri Varghese
Aylamatu House
H. No.22/129
Kochi-682004.
Adv. Shri C. Anil Kumar
The Base Victualling
Officer Naval Base
Kochi-682004.
Adyv. Shri Thomas Mathew Nellimootil,

Manzgement

LD. 241/20(_)6
(L.D. 2/2003 of Labour Court, Ernakulam)
WorkmanlUnion

Shri K. K. Kunjumon
S/o Shri Kesavan
Kallarackaparambu
H. No. 7/219, Chandy
Kochi-682002.

Adv. Shri C. Anil Kumar

The Base Victualling Officer
Naval Base
Kochi-682004.

Adv, Shri Thomas Mathew Nellimootil.
LD. 242/2006
(1.D. 3/2003 of Labour Court, Emakulam)
Workman/Union

Management

Shri J. Sabrahmanian

S/o Shri Janardhanan
Madathuparambil

H. No. 20/91, Perumpadappu
Kochi-682006.

Adv. Shri C. Anil Kumar

The Base Victualling Officer
Naval Base
Kochi-682004.

Adv. Shri Thomas Mathew Nellimootil,
L.D. 243/2006
(LD. 4/2003 of Labour Court, Emakulam)
Workman/Union

Management

Shri Abdul Abbar K. E.
S/o Shri Ibrahim
Karithumthara House
Vadathala Jetty, Arookutty
Alapuzha District.

Adyv. Shri C, Anil Kumar

The Base Victualling Officer
Naval Base
Kochi-682004.

Adv. Shri Thomas Mathew Nellimootil,

Management

LD. 244/2006
(1.D. 5/2003 of Labour Court, Ermnakulam)
Workman/Union

Shri Shamsuddin A. K.

S/o Shri Aliyarkunju

H. No. 20/644, Palluruthy
Kochi-682006, -

Adv. Shri C. Anil Kumar
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Management The Base Victualling Officer Management  The Base Victualling Officer
Naval Base Naval Base
Kochi-682004. Kochi -682 004,
Adv. Shri Thomas Mathew Nellimootil. Adv. Shri Thomas Mathew Nellimootil.
LD. 245/2006 1.D. 24972006

(1.D. 6/2003 of Labour Court, Emakulam)
Workman/Union

Shri C. V. Lawrence
S/o Shri Vareed
H. No. 21/65, Chaniyil,
Perumpadappu Palluruthy
Kochi-682006.
Adv. Shri C. Anil Kumar
The Base Victualling Officer
Naval Base
Kochi-682004.
Adv. Shri Thomas Mathew Nellimootil.

Management

LD. 246/2006
(1.D. 7/2003 of Labour Court, Ernakulam)
Workman/Union

Shri T. J. Shaju, Lawrence
S/o Shri Joseph

H. No. 10/1407, Amaravathy
P. 0. Kochi

Adv. Shri C. Anil Kumar

The Base Victualling Officer
Naval Base
Kochi-682004.

Adv. Shri Thomuas Mathew Nellimootil.

LD. 247/2006 ,
(1.D. 8/2003 of Labour Court, Ernakulam)

Workman/Union ShriN .A. Paul
S/o Shri Augustine Nanathu Veedu
Aroor.

Adv. Shri C. Anil Kumar

The Base Victualling Officer

Naval Base

Kochi -682 004.

Adv. Shri Thomas Mathew Nellimootil.

Management

Management

LD, 248/2006
(1.D. 21/2003 of Labour Court, Ernakulam)
Wor]anan/Union Shri N.K. Rasheed
S/o Shri Koya Hassan

H.No.20/287
Edakochi.
Adv. $hri C. Anil Kumar

(1.D. 22,2003 of Labour Court, Emakulam)

Workman/Union Shri N.C. Pathrose
S/0 Shri Chandy Nedivathara
Aroor, Alapuzha District

Adv. Shri C. Anil Kumar

Management  The Base Victualling Officer
Naval Base
Kochi-682004.
Adv. Shri Thomas Mathew Nellimootil.
LD, 250/2006
(1.D. 23/2003 of Labour Court, Ernakulam)
Workman/Union ShriV.K.Koya

S/o Shri Kunhammedu Kutty
H.No.7/1211, Meparambil
Kochi-682002.

Adv. Shri C, Anil Kumar

The Base Victualling Officer

Naval Base

Kochi -682 004.

Adv. Shri Thomas Mathew Nellimootil.

LD. 251/2006
(1.D. 24/2003 of Labour Court, Ernakulam)
Workman/Union Shri K. Mathai

S/o0 Shri Koshy
Melethil Puthenveedu Mookoodu
P.O., Mulavana Kollam District.

Adv. Shri C, Anil Kumar

The Base Victualling Officer
~ Naval Base

Kochi -682 004,

Adv. Shri Thomas Mathew Nellimoaotil.

LD. 2522006
(1.D. 25/2003 of Labour Court, Ernakulam)

Workman/Union Shri K. Saharuddin

S/o Shri Kader Meera Ravuther

C.C.No.23/128B

Edakochi

Kochi-682 006. _
Adv. Shri C. Anil Kumar

The Base Victualling Officer

Naval Base

Kochi -682 004,

Adv. Shri Thomas Mathew Nellimootil,

Management

Mznagement

Management
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LD. 253/2006
(1.D.29/2003 of Labour Court, Ernakulam)
Workman/Union Shri KX.M. Siraj
S/o Shri Mohammed
H.No.7/846,D.S. Road,
Kappalandi Mukku
Kochi -682002.
Adv. Shri C. Anil Kumar
The Base Victualling Officer
Naval Base
Kochi -682004.

Adv. Shri Thomas Mathew Nellimootil.
AWARD

These are references made by Central Government
uuder Section 10 (1) (d) of Industrial Disputes Act, 1947 for
adjudication. Since the reference is common except the
names of workers one of the schedules of references alone
is quoted for convenience ;

“ Whether the denial of employment to Sh. C. V.
Lawrence by the management of Base Victualling
Yard, Southern Naval Command, Naval Base, Cochin
is legal and justified? If not to what relief the workman
is entitled to 7

Management :

2. As the facts and evidences are identical these
cases are tried jointly and evidence is adduced in 1.D. 245/
2006 treating it as the leading case. The facts of the case in
brief are as follows :—

According to the workmen they were employed in
the Base Victualling Yard of Naval Base, some in 1962 and
others subsequently and they had been working
continuously till March, 2000. They were engaged for
loading and unloading goods like sugar, rice, wheat, atta,
salt, oil etc. There was wage settlement between the union
and management from time to time and the period of the
last settlement expired on 31-7-1999. When the workman
demanded wages at higher rate they were denied
employment from March, 2000 onwards. The workmen
contend that it is in violation of statutory provisions. The
workers had approached Deputy Labour Officer and District
Labour Officer. Since those authorities did not have
jurisdiction under Headload Workers Act as the mana-
gement is a Central Government institution, no relief could
be pranted. Hence the workmen approached the Assistant
Labour Commissioner (Central) with the dispute and thus
the reference was made by Government. The workers are
entitled to be reinstated with full back wages and
consequential benefits,

3. According to the management the workmen are

not employees of the management. The management is
. having 29 unskilled permanent labourers who are attending
to loading and unloading work in the Naval Base.

‘Whenever the permanent vmployees were not able to carry
out the work the management used to entrust the additional
work to Cochin Thuramugha Thozhitali Union (CTTU) of
Willington Island. They used to deploy their personnel on
quotation basis and the rate was fixed according to the
agreement between union and management. The
management had no control over the labourers of the union.
The engagement of the union was purely on ad hoc
contractual basis and only on some occasions. It is denied
that the workers were employed since 1962 for loading and
unloading work. The CTTU had deployed labourers during
1996, 1997 & 1998. In 1999 automatic lift tables were installed
in the Base Victualling Yard for easy and efficient handling
of materials in the Yard for unloading and stacking. This
reduced the manpower. Even the permanent employees of
the Naval Base did not have enough work. Therefore there
was no peed for additional manpower. Whenever the union
handled the work they were paid remuneration in lump sum
on the days of work against receipts. There was no denial
of employment. The management cannot identify the
workers who were deployed by the Unjon. The
management is not concerned with the workers sent by the
union as the management had no control over such workers.
Hence the workmen are not entitled for any relief.

4. In the light of the above contentions the only
point that arises for consideration is :

“Whether there is denial of employment ? If so, is it
legal ?

The evidence consists of the oral testimony of WW1I
and documentary evidence of Exts. W1 to W130 on the
side of workmen and MW | and Exts, M1 to M4 on the side
of management.

5. Thepoint:

It is the case of the workmen, 14 in number that they
were employed as casual Jabourers in the Base Victualling
Yard of Naval Base some of them in 1962 and others in
1976, 1980, 1993, 1995, 1996 etc. for loading and unloading
of goods. But all of them were denied employment in March,
2000. They say that they had been working continuousty
since their respective dates of engagement. The work of
these employees was to unload provisions and other goods
brought by trucks to the Victualling Yard. Ration for the
entire Southern Naval Command is brought to the Base
Victualling Yard. On an average 30 loads of trucks arrive
per month to the Victualling Yard with provisions. But
according to the management the unloading work is done
by their permanent workers, 29 in number. 1t is when they
are unable to carry out the work that the help of Cochin
Thuramugha Thozhilali Union (CTTU) is requested. This
was only occasional engagement on quotation basis. The
union used to send workers whose identity was not the
concern of the management. The management used to make
payment on piece-rate basis in lump sum for the day’s
work to the union representative and not to the workers
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individually. The management is not maintaining any record
regarding the workers of CTTU. The management had no
control and had not exercised supervision over the workers
employed by the union. Thus the management denies that
the warkmen in these cases are the employees of the
management. Why the management so contends is due to
the follbwing reasons. One, there are 29 permanent unskilled
workmen for loading and unloading purposes. Two,
whenever additional manpower was required it was CTTU
which was requested to undertake the additional work and
paymént was made not to the workers but to the
represéntative of the union.

6. Exts. M2 to 4 are produced to prove that
Government had sanctioned 29 posts of unskilled labourers
in the Naval Base. Exts. 210 4 are sanction orders, extension
order and muster roll of 29 permanent employees. It is no
doubt true that permanent unskilled labourers are there in
the Base Victulling Yard. But the management has admitted
in the written tatement that occasionally when additional
manpower was required they used to entrust additional
work to CTTU. According to them this occasional work
was done during 1996, 1997 & 1998 and during no other
period. MW 1, the Assistant Naval Store Officer, has given
evidence as aforementioned. Hence on the basis of
Exts. M2 to 4 the management cannot deny the fact of
engagement of outsiders for loading and unloading
purpose. How long they have been working as casual
employees of management or as workers of union is a
different question. In spit of 29 permanent unskilled
tabourers of the management outsiders were employed
even going by the case of the management.

7. The management treats CTTU as a contractor
which had quoted rates for unloading work. But there is no
written centract or agreement between CTTU and the
management with regard to supply of labour. The
management telies on Ext. M1 series vouchers to show
that payment was made to the union and not to the workers
under the union. According to the management Ext. M|
series igo to show that it was the union which had
undertaken the work and not the individual workmen.
Ext. M1 series are 27 vouchers relating to the period 1996
te 1998. The amount as per Ext. M1 series were received by
one Subramanian who is designated in vouchers as CTTU
labourer. It is admitted by WW1, one of the workmen, that
tor convenience the management used to give wages for
the work done for a day in lump sum to one of the workmen.
After accepting money by one workman on behalf of all,
the wotkers themselves used to distribute money among
them. Shri Subramanian was not an office bearer of CTTU.
He was onc of the labourers and a party to LD, 242/2006.
Therefore whan he received money from the management
as per Ext. M1 series it was an behalf of all the workmen
and nof on his own behalf nor was it received on behalf of
CTTU 4s he was not an office bearer of CTTU. He was also
not authorized by the union to receive money from the

management. Neither the management nor the workmen
have a case that money received by the labourer,
Subramanian was being entrusted to union and the union
used to distribute wages to the workers. Therefore on the
basis of Ext. M1 series the management’s case, that

. payment was made to the union and not the workmen,

cannot be accepted. The managemerit has also a case that
the union used to submit quotation for unloading work.
But no such quotation is produced: before this court. It is
to be noted that workers are members of CTTU. The union
used to negotiate with the management for better service
conditions and wage revision etc. The problems of the
workers have to be espoused before labour authorities by
a union and not by workmen individually. That is why the
workers join union. Besides, they get more bargaining power
under a trade union. So far as CTTU is concerned they had
raised demand for higher wages to the management and
there were settlement talks, The dispute was also taken up
under Headload Workers Act, before the Deputy Labour
Officer and District Labour Officer Hy the union. Ext. W1 is
a letter issued by the management to the Secretary of CTTU
stating that the rates of wages demanded by the union was
unreasonably high and the union was requested to reduce
the rate. Ext. W2 is a letter issued by the union to the Base
Victualling Yard requesting to settle the demands of the
union for higher rates of payment. Ext. W3 is again a letter
issued by union to Base Victualling Officer proposing
higher rates of wages, the details of which are mentioned
in the letter. They also demanded some more terms of
settlernent with regard to service conditions of workers.
Ext. W 4 is an order of Deputy Labour Officer on the basis
of a complaint of the union. Ext. W5 is a Memorandum of
Scttlement arrived between the unioh and the management
regarding loading and unloading work in Base Victualling
Yard. The settlement is dated 15-6-1994. As per the
settlement the management agreed to increase the existing
wage rates by 36%. The settlement was arrived in the
presence of Deputy Labour Officer. These documents go
to show that the union used to intervene for the workers
for the purpose of getting better service conditions and
getting more wages for the workers who are members of
the union. There was no case beforelthe labour officer that
the union was a contractor. If the union was a contractor or
if the management used to engage the union on the basis
of quotation for loading and unloading work, there was no
need to negotiate and settie wage rates and service
conditions. It was enough to accept the lowest quotation.
There was no such case for the management before the
labour officer while settling the demands of union
(Ext, W5 Memorandum of Settlemant). So also, there was
nQ reason for the management to request the union to bring
down the rates of wages to a reasonable figure by Ext. W1
letter, if the union was merely a contractor. The case of
the management before this court is not supported by
any documentary evidence. On the other hand Exts. W1
to 5 referred above go against the case of the management.
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Thus what comes out of evidence is that the workmen who
were members of CTTU were engaged for loading and
unloading work in Base Victualling Yard of Naval Base.
The next question is how long they were engaged and
whether their service was continuous and whether they
have acquired any right to continue in service or for any
other benefit under ID. Act.

3. 1 have already mentioned that CTTU is not a
contractor. The workers who were engaged in the Base
Victualling Yard were members of the union. That is the
relationship between the workers, union and the
management. No union office bearer or representative used
to be in the Base Victualling Yard to supervise the work or
control the workers. Even the management has no case
that anyone from the union used to be in the yard to
supervise the work. The workmen used to unload goods
from the lorry and stack them in the godown of the yard.
Somebody had to supervise and direct the workers during
their work. No outsider could enter the premises of Naval
Base without permission. In the circumstances the
supervision could be done and control could be exercised
only by the officers of the Base Victualting ard. No doubt
the work men were only casual labourers. But according to
them all the 14 workers were working since a long time up
o March, 20(K). However according to the management
they were engaged only occasionaily during 1996, 1997
and 1998 and not before or after. MW 1 has reiterated this
contention when he was in the box. However this case of
the management is belied by the documentary evidence
produced by the workmen. Ext. W 6 series are photo passes
issued to the workmen except J. Subramanian (workman in
. LD, 242/2006). WW1 says that Subramanian’s pass was
taken back by the Management when he approached them
for work after termination. It is an admitted fact that passes
are issued to workers once in 3 months. Ext. W6 series
were issued for the period from 22-2-2000 to 22-5-2000.
Before the expiry of the period of pass in March, 2000 the
workers were denied employment. It was Subramanian who
used Lo meet Assistant Base Victuatling Officer for getting
request letter addressed to the Security Officer at the gate
for issuing passes to the workers. According to the number
of workers mentioned in the request letter szcurity officer
at the gate used to issue individdal passes to the workers,
Thus Ext. Wi series passes were issued on 22-2-2000. It is
not disputed that passes have to be surrendered to the
management whenever new passes are to be issued. Since
the employment was denied to the workmen in these cases
before the expiry of the period of passes there was no
occasion to renew passes and hence they dici not surrender
ixt. W6 series passes (13 in number). However Shri
Subramanian had approached the management requesting
for work, after termination. He was then asked to surrender
his pass. Thus Subramanian alone has not produced the
pass. Ext. W6 series go to show the case of th: management
that these workmen had worked only titl 1598 is not true.

They were given work as per Ext. W6 series even in 2000. '
That apart, the workers have produced a number of letters
of request issued by the Assistant Base Victualling Officer
to the Deputy JCO of the gate for the purpose of issuing
passes to the workers. Such letters of request are Exts. W7
to 130. They relate to different periods up to.8-2-2000. This
cuts at the very root of the case of management that the
workers were engaged only on limited occasions as
mentioned in praragraph 2 of the written statement, i.c. 4
times in 1996, 3 times in 1997 and 14 times in [998. In fact
the management had engaged the workmen prior to 1996
and after 1998. But the management suppressed this fact
both in pleadings and evidence. MWI, an officer of the
management too thought it appropriate to be loyal to the
management. In spite of Exts. W7 to 130 the management

~ contends that they have no connection whatsoever with

the workmen in these cases and they do not know them
and that Exts. W7 to 130 were issued to Subramanian and
not to the workmen. Exts. W91t034,47,491t053 & 57to | [0
are letters of requests of Assistant Base Victualling Officer
to the officer in charge of security at the gate requesting to
issue fixed number of passes to the workers who will be
brought by Shri Subramanian. I have already mentioned
that Shri Subramanianis only a worker, not an office bearer
of the union. He is only 2 member of the union. He too has
raised a dispute and is the claimant in LD. 242/2006. I have
also mentioned above that for the sake of convenience of
both parties Shri Subramanian on behalf of all workers used
to approach the Assistant Base Victualling Officer for
getting request letter for the purpose of passes. This was
only & convenient arrangement, Without passes nobody
can enter the premises of Naval Base. Without the request
of Victualling Officer no passes would be issued from the

- gate to the workers who have to enter the Base Victualling

Yard. Therefore, for getting passes for the workers the
Victualling Officer had to be contacted whose office is
inside the Naval Base. All the workers enmass cannot
approach the Base Victualling Officer for getting request
letter, That is why Shri Subramanian was entrusted with
that work. That apart, there are 2 number of other request
letters wherein the name of Subramanian is not mentioned,
Those letters are merely letters of requests to issue passes
to a certain number of workers present at the gate without
mentioning anybody’s name. Those letters of requests are
Exis. W7,8,351t046, 48,54 t056, 83, 111 to 126 and 128 to
130. Ext. W 12} is a letter of request by Base Victualling
Officer to the Commanding Officer, INS Venduruthy dated
4-6-1999 requesting to permit 4 workers mentioned in the
letter to enter the Naval Base for work in the Base Victualling
Yard. It is mentioned in the letter that the 4 workers
mentioned in the letter were regular loading/unloading
labourers of Base Victualling Yard belonging to CTTU.
According to WW1 he has been working since 1962 in the
Base Victualling Yard. Thus the documents produced by
the workmen, Exts. W1 to 130 support their case that they
have been working under the management and not under a
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contractor and for a very long time even prior to 1996 and
after 1998 up to March, 2000. Though the management has
a case that since 1999, when automatic lift tables and battery
operated stackers were installed the manpower is reduced
and there is no need for engaging additional hands other
than the permanent employees of Naval Base for loading
and unloading work, it is not substantiated. It has come
out from the very testimony of MW that for stacking
poods and operating the machines manpower is required.
It is also not shown by the management that supply of
goods is reduced. Normally the supply of provisions is
bound to increase year by year. No doubt they were casual
workers. However if they had been working continucusly
for a period of one year or 240 days during 12 calendar
months prior to the termination they are entitled to the
benefits u/s-23F of 1.D. Act. 8-25F reads :

“$-25F. Conditions precedent to retrenchment of
workmen.

“No warkman employed in any industry who has
been in continuous service for not less than one year under
an employer shall be retrenched by that employer until —

{a) the workman has been given one month’s
notice in writing indicating the reasons for
ratrenchment and the period of notice has
expired, or the workman has been paid in lieu
of such notice; wages for the period of the
notice;

(b) the workman has been paid, at the time of
ratrenchment, compensation which shal] be
equivalent to fifteen day’s average pay (for
every completed year of continuous service)
or any part thereof in excess of six months;

(¢) notice in the prescribed manner is served on
the appropriate Go vernment of such authority
as may be specified by the appropriate
Government by notification in the Official
Gazette.”

$. The burden to prove continuous service for a
period: of one year or 240 days is on the workman. The
observation of the Hon’ble Supreme Court in Rajasthan
Stare Ganganagar 5. Mills Ltd. v. State of Rajasthan (2004)
8 SCC 161, Municipal Corpn. Faridabad v. Siri Niwas
(2004)8 SCC 195 and H.U.D.A. v. Jagmal Singh 2006-111
L.L.J.152 supports this view. In Yellasti R.M v. Assistant
Executive Engineer 2006-1LL.J. 442 though holds the same
view it is further observed that the workman
will have practically no documents in his possession to
prove his case. He could discharge his burden only by
moungng the box and stating his case and also caliing for
records from the management. If the management is not
produging the records called for or not offering satisfactory
explanation for non-production, then the court will have to
see whether the workman has satisfactorily discharged his

burden. So far as the instant case is concerned, the workmen
had cailed for production of Imprest Register and original
vouchers from the management as per L. A. 12/2007 . There
was an order either to produce documents or to file an
affidavit. The management preferred the latter and filed an
affidavit stating in paragraph 5 that the Imprest Registers
are voluminous and the claim of the workmen is vague.
The workmen had worked only up to 1998. The Imprest
Register called for pertains to 1999 onwards. They are
irrelevant for the purpose of the case. But it is to be noted
that the very case of the workmen is that they were working
even subsequent to 1998 up to March, 2000. They have
also a case that after denial of employment to them other
workers were engaged by the management for loading and
unloading work. Hence, as per L. A. 12/2007 the workmen
wanted production of Imprest Registers of 1997 Marcl to
1999 March and from 2005 March to 2006 March. It is not
for the management to decide whether they are relevant or
not. There is -an order by the Court to produce the
documents. The relevancy of documents is to be considered
at the time of evidence. That apart, going by the case of the
workmen the registers called for are relevant. There is no
justifying reason for non production of Imprest Registers.
Why the Imprest Registers are called for, is because entries
relating to vouchers are made in Imprest Registers. This is
admitted by MW 1. So a comparison of the entries in the
Imprest Registers with vouchers will bring to light whether
the workmen, 14 in number, had worked under the
management and if so how long they had worked. Regarding
original vouchers the management stated in their affidavit
that the original vouchers were destroyed after a period of
5 years as per rules. Ext. Ml series are photocopies of those
vouchers. I fail to understand the purpose of keeping
photostat copies after destroying the original. It makes no
sense in keeping copies and destroying the originals. If as
per rules for destruction the period of retention is 5 years
regarding vouchers then they are no more to be retained
after that period. Moreover the dispute was raised in 2002.
Ext.Mi to Ml(m) (14 vouchers) relate to the period Aprii -
May, 1998. Five year period would expire only by 2003
April. By thattime the dispute was raised and the reference
was made to court. The management was not supposed to
destroy records pertaining to the dispute. Therefore, at
least the originals of M 1 to M 1 (m) should have been
retained. If they were not aware of any dispute (which
cannot be advanced by the management) there was no
need for keeping copies of vouchers. Thus the workmen
are not able to bring out the truth as the original vouchers
and imprest registers are not produced. Since only copies
of vouchers are produced it could be that the management
kas chosen vouchers of a particular period. Whether
Ext. Ml series are the only vouchers pertaining to the
workmen, can be found out only on proeduction of Imprest
Registers. The workmen have discharged their burden of
proving continuous service by calling for the records from
the management and mounting the box to state their case.
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Left to themselves they have no records other than Exts.
Wi to 130 which happened to be in their possession to
prove the continuous service.

10. On the other hand the management has adopted
evading methods and suppressive tactics to dislodge the
case of the workmen that they were working continuousky
for a number of years. In the ¢ircumstances an inferrence
has to be drawn that the workmen, 4 in number, were
working continuously for a pericd of one year and more
from 1996 to March 2000 in the Base Victualling Yard as
loading and unloading casua] workers. The employer was
the management. They were supervised and controlied by
the management during their work. They were paid by the
management. Their wages were revised from time to time
by negotiation between the union and management. Thus
they are workmen falling within S-2 (s) of LD. Act. Though
the workmen were working in the Naval Base they were not
in active defence service and hence such workmen do not
fail uneler the exclusion clause of §-2 (5) (i) of the Act i.e.
persons who are subject to Navy Act, 1957.

11. The management submitted that there is no
evidence to prove that all the 14 workmen were engaged
by the inanagement. The letters of request, Exts. W7to 130
produced by the workmen go to show that ail the 14
workmen were employed continuously. The letters of
request mentioned above are not ali the request letters, but
only some that the workmen were able to get at. The records
of employment are with the management. Whatever the
workmen had with them were produced. However Ext. W6
series gate passes will show that 13 workmen were
employed in 2002. Shri Subramanian has not produced gate
pass as it was taken back by the management when he
approached for work after March, 2002, Had the
snanagement produced the Imprest Register and original
vouchers called for, the truth would have come out.
Therefore the contention of the management that ail the 14
workmen were not employed, cannot be accepted.

12. Since no netice or compensation was given to
the workmen at the time of retrenchment it is in violation of
S-25F of LD. Act and the termination is illegal. Such notice
or compensation should have been given at the time of
termination and subsequent compliance is not sufficient.
Hence the workers are entitled to be taken back in the
status as they were at the time of termination (casual
labourers). It was submitted by the learned counsel for the
management in the light of the decision in Secretary State
of Karnatakav. Uma Devi 2006 4SCC 1 that the workmen
have no right either for reinstatement or for regularisation.
Uma Devi’s case has no application in this case as the
workmen do not claim absorption, but only reinstatement
as casual labourers. The decision referred by the learned
counsel is regarding absorption and regularisation.

13. Inthe light of what is stated above1 find that the
claimants are ‘workmen’ within the definitior. of 8-2 (s) of
1D. Aet. They were denied employment without notice or
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compensation, violating S-25F of the Act. Hence they are
to be reinstatec as casual labourers.

14. In the result, an award is passed finding that the

" denial of employment to the workmen (in 14 cases) by the

management is illegal and unjustified and is in violation of
S-25 Fof 1D. Act. The workmen are entitled to be reinstated
as casual labourers in the Base Victualling Yard of Naval
Base. However they are not entitled for back wages. No
cost. The award will take effect one month after its
publication in the Official Gazette.

Dictated to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the
6th day of June, 2007.

P.L. NORBERT, Presiding Officer
APPENDIX
Witness for the Workmen/Union :
WWI-Shri C.V. Lawrence.
Witness for the Management :
MW 1- Shri G.K. Nair.
Exhibits for the Workman/Union :

WE- Letter dated 9-10-1991 issued by the
management to the Secretary, CTTU regarding
revision of wage rates. ‘

W2- Photostat copy of letter dated 19-2-1991 issued
by Joint Secretary, CTTU to Base Victualiing
Officer.

W3- Photostat copy of letter dated 30-5-1994 issued
by Joint Secretary, CTTU to Base Viciualling
Officer. :

W4 Photostat copy of letter No.252/93 issued by
Dy. Labour Officer intimating joint conference
of parties.

W5- Photostat copy of Memorandum of Settlement
dated 15-4-1994.

W 6 series- Photostat copies of permit passes of workers
(I3 Nos.)

W7to 130- Letters of request for gate pass by Assistant
Base Victualling Officer.

Exhibits for the Management:

M 1 series- Photostat ¢opies of payment vouchers (22
Nos.)

M2- Letter No.CS/4265/NHQ/3689/D (N .II) dated

27-6-1978 issued from M/o Defence regarding
fixation of revised service and civilian
complement.

M3 series- Letters tssued from M/fo Defence regarding
extension of sanction relating to civilian
complement.

Ma- Duplicate of Muster Roll of Base Victualling
Yard for the month of January, 1997.
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New Delhi, the 21st June, 2007

8.0. 1994.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. 226/1999)
of the Labour Court Pune (Maharashtra) as shown inthe
Annexure in the Industrial Dispute between the
management of LIC of India and their workmen, received

by the Central Government on 20-06-2007.

[No.L-17013/7/98-IR (B-I)]
RAJINDER KUMAR, Desk Officer
ANNEXURE

BEFORE MRS. S.S. SAWANT, PRESIDING OFFICER,
FIRST LABOUR COURT, PUNE.

Reference (1.D.A.) No. 226 of 1999
BETWEEN

L.IC.of India
reprsented through
Sr. Divisional Manager,
L.I.C. of India, Jeevan Prakash,
Divisional Office, Shivajinagar,
Pune-411 005, ... First Party
AND
Its Workman (Smt. M.B. Shinde)
Represented through
General Secretary, Pune Division,
Insurance Workers’ Organisation,
Registration No. PN 353
185 Shaniwar peth,
Pune-411030.
CORAM : MRS. S.5. SAWANT.

APPEARANCES : Shri Pradhan, Advocate for
first Party.

Shri. A.B. Deshpande, Advocate for
Second Party.

AWARD
Date : 19-04-2007

This reference is made to this Court by the Desk
Officer, Central Government Govt. of India/Bharat Sarkar,

.. .Second Party.

Ministry of Labour/Shram Mantfalaya, New Delhi under
Clause (d) of sub-sec. (1) and sub-sec. (2A) of 8. 10 of 1D.
Act 1947 for adjudication bdtween Life Insurance
Corporation of India, Pune and Its workman (Smt. M.B.
Shinde) over the following demand as mentioned in the
schedule.

SCHEDULE

*“Whether the action of the management of LIC of
India in relation to its Divisional Office, Pune, in awarding
the punishment of reduction of lower stage in the time
scale of Asstt. by three stages and recovery of Rs. 1500
from Mrs. M.B. Shinde is legal ang justified? If not, to what
relief the said workman is entitled to?”

1. Second party appeared and filed his Statement of
Claim at Exh. 12. Second party submitted that first party is
a statutory corporation came intb existence by virtue of
LIC of India Act 1956. First party has around 100 Divisional
Offices Second party is a registered trade union and it has
constitutional power to funciton and enroll membership
within territorial jurisdiction of subjected divisional office.
The dispute is about one Mrs. M.B. Shinde who is member
of said union. Hence the union has itself raised the diSpute.
Ttis further submitted that Mrs. Mangala Balasaheb Shinde
Assistant S.R. No. 440635 branch 955 was working in
Phaltan Branch office under Satara divisional office as an
Assistant. In response to notification of Satara divisional
office, she applied for transfer of her service to Wai Branch
office being her native place. It is further submitted that
she was transferred to Wai and afterwards she claimed
transfer T.E. of Rs. 1518 and which was duly sanctioned by
Satara Divisional Authorities for the same amounit. It is
further submitted that chargeshest dt. 15-4-95 was served
to Mrs. Shinde for wrongly claiming transfer T.E. The
charges involved in the chargesheet were the receipt No.
3637 dt. 28-10-93 is not a receipt and it is a transport slip
and the transport company viz. Kamgar Motor Transport,
Wai had given only quotation and they did not transport
the luggage. Mrs. Shinde had given the reply to the
chargesheet and refuted the charges levelled against her.
Enquiry was held in respect of ‘those charges. Mr. RK
Thipse was the enquiry officer. That enquiry was summarily
quashed by Sr. Divisional Managet, SataraD.O. On 19-6-95
and denovo fresh enquiry was ordered appointing another
enquiry officer Mr. A.H. Kulkarni, then Manager (Accounts)
Satara D.O. It is further submittéd that said enquiry was
quashed only because direct intgrference of disciplinary
authority was visible. Fresh enquiry was initiated by
Mr. A H. Kulkarni. The enquiry report of Mr. Kulkarni
shows that the receipt No. 3637 ;is the receipt itself and
the charges levelled against Mrs. Shinde were not
proved. The said report is produg¢ed alongwith statement
of claim. It is further submitted that in spite of being non
guilty as per the enquiry report,‘the show cause notice
was issued on 1-8-95 by then 8r. Divisional Manager
(Disciplinary Authority) MR. $.K. KAPHAL proposing
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penalty of three stages down in the time scale of Assistant
and recovery of Rs. 1518/- Said report is produced on record.
Mrs. Shinde had given reply to the show-cause notice and
refused the findings of disciplinary authority. Final order
was given by Sr. Divisional Manager, Pune on 1-9-96
confirming proposed penalty in the show cause notice.
Said order is produced on record. It is further submrtted
thiat, against the order of disciplinary authoricy appeal was
miade to Zonal Manager. Appellate authority has confirred
the penalties previously given. That order is also procuced
anrecord. It is further submitted that a memorial has been
:nbmitted on 7-2-98 by Mrs. Shinde. Thereafter, dispuie is
referred to this Court for adjudication. It is further sc. -mitted
that the enquiry officer had acquitted Mrs. Shind:: ia the
enquiry report even then disciplinary authority had
imposed penalty. It is submitted that in a-7arding
punishment of reduction of 3 stages in the time scale is in
utter disregard to the principles of natural justice. It i:
further submitted that the charges levelled agaiust
Mr. Shinde were fictitious and victimising. 7%= impugned
order of recovery of Rs. 1500 is unlawful. The order of
recovery of Rs. 1500 and reduction in 3 stages in time scale
is unlawful and shockingly disproportionatz. Hence it is
prayed that the order dt. 11-9-96 be declared as illegal, null
and void and first party be directed to refund Rs. 1500 to
disputant employee with interest. It is further prayed that
first party be directed to pay the increment of the disputant
alongwith interest.

2. First party appeared and contested the reference
by filing its WS at Ex. 20. Furst party had denied the
avernents in the S.C. First party submitted that the
competent authority has referred this matter to this court
to decide whether the action of the management of LIC of
India awarding the punishment of reduction of lower stage
in time scale of Assistant by 3 stages and recovery of
Rs. 1500/- from Mrs. Shinde is legal and justified? If not to

what relief the said workman is entitted to? This order was .

passed on 31-3-99 and matter was referred for adjudication
1 this Court. It is submitted that during the conciliation
proceeding second party has filed appeal before the
chairman of the first party. Thereafter, considering the facts
and circumstances of the case, the chairman of first party
has passed the order and reduced the punishment to
reduction of basic pay by one stage. So the order of
punishrnent has been modified. So the reference has become
redundant and this Court has no jurisdiction to adjudicate
the dispute. It is submitted that first party is a body
corporate established u/s 3 of LIC Act, 1956 First party had
given details about the powers of the corporation as per
the provisions of LIC Act. It is further submitted that
dispute is reised by the union which is registered under
the Indian Trade Unions Act. However, second party has
nat produced any document bofore this Court to show
that the concerned employee was the member of the said
union. So the said union has no locus stand; to represent
the concerned employee. Therefore, present reference is

not maintainable. It is submitted that the disciplinary
authority is empowered to impose any of the penalty. The
disciplinary authority can itself enquire into such of the
charges as are not admitted So the disciplinary authority
has every right to dicide the matter independently. It is
further submitted that while issuing the show cause notice
dt. 1-8-95 the disciplinary authority has given the reason
for his decision. So, the action of disciplinary authority is
clearly within the rules and regulations. The disciplinary
authority was not satisfied with the reply given by the
employee. It is further submitted that a memorial di. 7-2-98
was addressed by the employee to the chairman LIC of
India. A memorial was considered by the competent
authority and the penalty was reduced to reduction in basic
pay by one stage and the recovery of loss of Rs. 1500 was
maintained. This order was passed on 7-1-2000, which was
duly communicated to the employee. However, this fact
was not brought to the notice of this Court by the second
party. It is prayed that reference by rejected.

3. After considering the pleadings of both the parties,

my Ld. Predecessor had framed following issues at Fx. 22.1
have given my finding to those issues along with the reasons
as follows.
ISSUES

1. Does the second party
prove that the enquiry based
on chargesheet dt. 15-4-95
was quashed?

2. Does the second party
proved the initiation of fresh
enquiry agamst her and
accordingty the enquiry officer
A.H Xulkarni has held the same?

3. Does the second party prove that
without any enquiry a show cause
notice dt. 1-8-95 was issued to her
by then Divisional Manager
(Disciplinary Authority) S.K. Kapathi
proposing of penalty of three
stages down in the time scale and
recovery of Rs. 15187

4, Whether this Court has jurisdiction
to entertain and try this reference
in view of modification of
the order of competent authority?

5. Is second party entitled
declaration as claimed?

6. Is second party entitled
refund of Rs, 1500
18% p.a.?

7. Is second party entitled
for back increments?

8 What Award?

FINDINGS

Affirmative

Affirmative

.Affirmative

..Negative

..Negative
..Negative
..Negative

..As per order
below.
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REASONS
4. in the present reference, second party has filed

examu-ju-chief on affidavit of Smt. Mangala Shinde at
¥i. 32 and examined one witness Mr. Prasad at Ex. 42.

Issme Nos.‘] to8

To prove her contention, second party has filed her
examn-in-Chief on affidavit. Smt. Mangaia Shinde deposed
in her examn-in-chief that she had submitted memorial to
the Chairman LIC of India on 7-2-98. She had received reply
tw her memorial on 17-2-2000. In the memorial the
Chairman’s information regarding her so called alleged guilt
is ia conformity with the views taken by the Disciplinary
Authority &s well as Appellate Authority. The order was
passed by the Chairman with a view to vitiate the reference.
Skd has denied the contentins of first parly in written
statement. Smt. Shinde further deposed that first party is a
statutory corporation came into existence by virtue of LIC
of ndiz Act 1956, First party has around 100 Divisional
Oftfices. Second party is a registered trade union and it has
conftitutional power to function and enroil membership
within territorial jurisdiction of subjected divisional office.
ite dispaie is whout one Mrs. M B. Shinde who is member
of 2aid union, Bence the union has itself raised the dispute.
second party Mrs. Mangala Balasaheb Shinde deposed
that she was working in Phaltan Branch office under Satara
divsionzi office as an Assistant S.R. No. 440635 branch-
835, lrespoise to notification of Satara divisional office
she aprlied for transter of her service to Wai Branch office
oeing her native piace. She furhter deposed that she was
tragferred 0 Wal and afterwards she clairmed transfer
T8, of R:. 151 % and which was duly sanctioned by Satara
THvisional Autiwritres for the same amount. She further
deposed that che posheet dt. 15-4-95 was served to Mrs,
shinde for wrongly chaiming transfer T.E. The charges
invdlved inl (ke chargesheet were the receipt No, 3637 dt.
Z5-10-93 13 not a receipt and it is a transport slip and the
trans post comnan; viz, Kamgar Motor Transport, Waihad
gh @ only quotaiion and they did not transport the luggage.
Mrs, Shindde had given the reply to the chargeshee: and
rezuted the charges fevelled against her. Enquiry was held
in ves pect ofthose chiarges. Mr. R K. Thipse was the Enquiry
{*ficer. That enguiry was summarily quashed by Sr.
Divisional Manager, Satara D.O. On 19-6-95 and de novo
fresh enquilry was ordered appointing another enquiry
officer Mr. A H. Kuikarni, then Manager (Accounts) Satara
0.0, 1t is further submitied that said enquiry was quashed
onky because direct interference of disciplinary authority
wis visible. Fresh enquiry was initiated by Mr. AH.
Kulkarni. The enquiry report of Mr. Kulkami shows that
the teceipt No. 3637 is the receipt itself and the charges
leveled against Mirs, Shinde were not proved. The said
report is produced alongwith statement of claim. She further
depased that in spite of being non guilty as per the enquiry
rport, the show cause notice was issued on 1-8-95 by
then Sr. Dlvisional Manager (Disciplinary Authority)

Mr. S.K. Kaphai, proposing penalty of three stages down
in the time scale of Assistant andrecovery of Rs. 1518 Said
report is produced on record. Mrs, Shinde had given reply
to the show case notice and ‘refused the findings of
disciplinary authority. Final order was given by Sr.
Divisional Manager, Pune on 1-9-96 confirming proposed
penalty in the show cause notice. Said order is produced
on record. She further deposed: that against the order of
Disciplinary Authority appeal was made to Zonal Manager.
Appellate Authority has confirméed the penalties previously
given. That order is also produced on record. She further
deposed that a memorial has been submitted on 7-2-98 by
Mrs. Shinde. Thereafter, dispute is referred to this Court
for adjudication. She furhter deposed that the Enquiry
officer had acquitted Mrs. Shinde in the enguiry report
even then disciplinary authority had imposed penalty. She
further deposed that in awarding punishment of reduction
of 3 stages in the time scale is: in utter disregard to the
principles of natural justice. She further deposerd that the
charges levelled against Mr. Shinde were fictitious and
victimising. The impugned orderof recovery of Rs. 1500 is
unlawful. The order of recovery of Rs. 1500 and reduction
in 3 stages in time scal is udlawful and shockingly
disproportionate. She further deposed that the order dt.
11-9-96 be declared as illegal, null and void and first party
be directed to refund Rs. 1500 to disputant employee with
interest. She further deposed that first party be directed tc
pay the increment of the disputant alongwith interest.

5. Second party has examined one witness Mr. Eknath
Laxman Prabhat at Ex. 42 to prove that Smt. Mangala Shinde
was member of the union. Witness Mr. Prabhat dsposed
that he is serving as a clerk with clerk with L.J.C. Pune. He
is genaral secretary of Pune Division Insurance Workers
Organisation affiliated to Bhartiya Majdoor Sangh. He knew
Smt. Mangala Shinde, who is member of their union. He is
acquainted with Smt. Shinde since 1995. They collected
subscription from the members of the union. Smt, Shinde
liad paid subscription to the unian. He had produced five
receipts about payment of subs¢ription by Smt. Shinde,
which are at Ex. 43, :

6. First party did not led any oral evidence. So, there
is only evidence led by second party before the Court. It is
the contention of second party firstly that, she was served
a chargesheet dt. 15-4-95. She had denied the charges
levelled aginst her. As per the evidence of Smt. Shinde,
initially Mr. R K. Thipse, then manager (D.P.) was the Engiry
officer. That enquiry was summarily quashed by than Sr.
Divisional Manager Satara D.0 on 19-6-95. She had
produced page No, 7 of the enquiry proceeding dt. 15-4-95
at Annexure-C. If we perused the ¢ross examination of Smt,
Mangala Shinde, it can be seen that first party had not at
all challenged this contention of second party. So, it is

* clear from the evidence of secornd party that intial enquiry

based on chargesheet dt. 15-4-95 was quashed. Hence, I
have asnwered Issue No. 1 in affirmative.
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Second party has further contended that fresh
enquiry was conducted by Enquiry Officer M. AH Kulkarni.
Smt. Mangala Shinde deposed in her evidence that fresh
Enquny wis ordered by appointing another Enquiry Officer
MR.AH Kulkamni the then manager (accounts) Satara D.O.
Second party further deposed that Enquiry Officer Mr.
Kutkarni had submitted his report. That repart is produced
by second party at Annexure-F along with statment of
claim. She had admitted the contents of that enquiry report.
Ever, at this poini, there i$ no cross examination hy
advocate for first party. So also, In written statement first
party had not denie- specifically this contention of second
party. 80, it is admi:ted fact that fresh Enquiry was initiated
against Smt. Shinde and Enquiry Officer Mr. Kulkarni had
held that enquiry. Hence T have answered Issue No, 2 in
affirmative,

7. It is further contention of second party that even
though she was held as non guilty by the Enguiry Officer
Mr. Kulksmi, a show cause notice dt. 1-8-95 was issued to
her by the then Divisional Manager, Disciplinary Authority
Mr. 8K Khaphi proposing penalty of three stages down in
the tir e scale of Assistant and recovery of Rs, 1518. Tc
prove this contention, Smt. Shinde has deposed in her
exawn-in-chief that Enquiry Officer Smt. Kulkarni has held
tha: charges levelled against her were not proved. So, she
was ne: found guilty by the Enquiry Officer. She further
deposed that even then Sr. Divisional Manager Mr. SK
Khaphi had 'ssued a show cause notice dt. 1-8-95 to hex
end he had proposed penalty of 3 stages down in the time
scale and recovery of Rs. 1518, Tt is produced on record at
Anncxure G alongwith statement of claim. She had given
veply to that show cause notice which is also produced at

Annexure H. All this evidence of Mrs. Shi-ide remained .

unchallenged in cross-examination. So, it is admitted to
first party that Mr, Kaphai had issued a show cause notice
to Smt. Shinde and he proposed the penalty of reduction tn
3 stages down in time scale and recovery of Bs. 1580. Even
in the WS first party had not denied this contention of
second party. As per the contention of first party, the
discirlinary authority has powers to impose any of the
penalties and may itself enquiry inte such of the charges
as are not admitted. It is further contended by first party in
the W.S. that disciplinary authority has every right to
decide the matter independently. It is further contended
that while issuing the show cause notice ¢1. 1-8-95 the
disciplinay authority has given the reason for differing
with the findings of the Enquiry Officer and lias also given
the reasons for his decision. It is further contended by first
party that the action of the disciplinary authority in differing
with the Enquiry Officer is clearly within the rules and
regulations. This contention of first partv in para-70f W.S.
clearly shows that even though the findings of Enquiry
Off.cer were different, disciplinary authority has issued a
show cause nctice to second party. So, it is clear that second
party has proved its contention that even though there

was [indit g of non guilty by the Enquiry Officer, show
cause notce dt. 1-8-95 was issued to her. Hence I have
answered 1ssue No. 3 in atfirmative.

8. The defence of fisrt party is of two fold. Firstly, it
is the cortention of first party that Smt. Shinde was not
member of the union. So union has no locus standi.
Secondly, it is the defence of first party that the punishment
of reduction in three stages imposed on Smt. Shinde is
modified and it s pot in existence. So, reference is not
maintatnable,

4. Smt. Shinde deposed n her examn-in-chief that
she was member of the union. In cross-examn. Smt. Shinde
deposed that she had not produced any documentaty
evidence to show that she was member of the unjon. In
Cross examination, Smet. Shinde deposed that she had not
produced any documentary evidence to show that she
was member of the unicn when she submitted her memorial
or demand to the first paity. She submitted that she can
produce documentary evidence to show thut her
membership with the urion was continued. Accordingly,
second party has examined witness Eknath Prabhat. He
has produced the receipt about the payment of subscription
by Smi. Shinde . Those reveipt are at Ex. 43, There is noting
come in the cruss examination to dis-believe the evidence
of Mr. Prabhat. He had denied that they have fabricated
the original recedpts of Ex. 43 after the depdsition of Smt.
Shinde, §0, the evidence of Smt. Shinde was corroborated
by the evidence of Mr. Prabhat and documentary evidence
of receipis at Ex. 43. So, it established that Smt. Shinde was
member of the union. So, the defence of first party that
Smt. Shinde was not membe- 6f the union and hence union
kas no locus standi, canno® be accepted.

10, It is the contention of first party that memorial
was filed to the chairman of LIC of Indian and chairman has
modified the oider and redu:ed the mmishment to reduction
of hasic pay to one stage in time scaie. Tn cross examination
Smt. Shinde has admitted that she had given memcrial to
first party after 29-7-97. She had nct produced copy of the
order passed by the chairman about reducing her
punishment of stoppage of one increment. She did not
submit any application to Central Government for
corrigendum about reduction of punishment. I we perused
the evidence of Smt. Shinde, it is clear that she has clearly
admitted that she had filed memorial. To the Cheirman of
LIC of India. Chairman of LIC of India has modified the
order. The copy of order is produced by second party
subsequently which is at Ex. 38. If we persused this order
of Chairman at Ex, 38 dt. 7-1-2000, it is clear that he has
modified the earlier order of punishement and the penalty
imposed on Smt. Shinde inte one of the reduction in basic
pay by one stage and the penalty of recovery of final loss
of Rs. 1500. So, it is established by the first party that as
per the order of Chairman of LIC of India the order of
punishment of reduction of lower stage in time scale by
3 stages is modified to reduction in one stage. In the present
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reference, as per the schedule, it is specifically mentioned
that whether the action of the management in awarding the
punishment of reduction of lower stage in the time scale of
Assigtance hy 3 stages and recovery of Rs. 1500 from Smt.
Shinde is legal and justified. It is cléar from the evidence on
record that action of managment is notat all in existence. It
is to be noted that the order is passed in the year 2000 and
it was communicated to second party also. Since then,
second partj did not make any efforts to bring corrigendum
and amendment to the schedule. So also no amendment
was made ta staiement of claim by second party. It is settled
position of law that this Court cannot go beyond the
refeqence ofder. In the present case, the dispute referred is
about actm]h of punishment of reduction of earlier stage in
the time scale by 3 stages and recovery of Rs. 1500 only.
This actionlitself is not in existence. So this Court cannot
go heyond the order of reference. Hence 1 come to the

on&lusmn ithat taking into consideration all these facts
and gircum$tances of the case this court has no Jurisdiction
to try and enitertain present reference in view of modification
of the order. Hence I have answered issue No. 4 in the
negative.

11. As this Court has no jurisdiction to try and
entdrtain present reference, the reference itself is not
maintainable. Second party is notentitled for the declaration
and refund of Rs. 1500 alongwith interest and back
mc,rf:ments Hence I have answered Issue No. 5,6 and 7 in
negative and proceed to pass the following order.

ORDER
Reference is rejected.
Pune
Dt. 19-4-2007 Mrs, 8.5. SAWANT, Presiding Officer

% feeett, 26 I, 2007
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Tfas FER, TF Afawd

New Delhi, the 26th June, 2007

8.0, 1995.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. 99/1999 of
the:Central Government Indus. Tribunal -cum-Labour Court
No. 1, Chandigarh as shown in the Apnexure, in the
Industrial Dispute between the management of Punjab
National Bank and their workmen, recéived by the Central
Government on 26-06-2007.

[No.1-12013/70/1998-IR(B-II}]
RAJINDER KUMAR, Desk Officer

ANNEXURE

BEFORE SHRI RAJESH KUMAR, PRESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-1,CHANDIGARH

Case No. LD. 99/1999

The President, New Bank of India Empls. Union (NZ), Now
PNB Empls. Union (NZ) C/o EG 8 H0-A Mohalla Gobindgarh,
Jalandhar Cantt. (Pb.) 144001

. Applicant
Versus

The Zonal Manager, Punjab Naitbnal Bank, Zonal Office,
Ferozegandhi Market, Ludhiana.

.. Respondent
APPEARANCES
- For the workman ShriD.P. Tank.
For the management Shri Lamber Chand
AWARD

Passed on 30-5-2007

Centra] Governnment vide notification No. £.-12013/
70/98/IR (B-1I) dated 30-3-1999 has referred the following
dispute to this Tribunal for adjudication :

“Whether the action of the:management of the Bank
LE. Zonal Manager, Punjab National Bank, Ludhiana
imposing penality of stoppage of 6 increments to
Sh. Balwinder Singh, Clerk/Cashier is legal and
justified? If not, to what relief the concerned workman
is entitled to and from what date?”

2. The case is taken up in' Lok Adalat at the request
of the parties. The authorized representative of the workman
Shri D.P. Tank withdraws the present reference vide his
statement recorded on 28-5.2007. In view of the same, the
present reference is returned as {wthdrawn in Lok Adalat.
Central Government be mfonned File be consigned to
record. :

Chandigarh.

30-5-2007 ;
RAJESH KUMAR, Presiding Officer

¢ foeedl, 26 5, 2007
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New Delhi, the 26th June, 2007

S. 0. 1996.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. 26/2001)
oi the Central Government Industrial Tribunal Kolkata as
shown inthe Annexure, in the Industrial Digpute between
the management of United Bank of India and their workmen,
received by the Central Government on 26-(:6-2007.

[No.L-12012/252/1999-IR(B-}]
RAJINDER KUMAR, Desk Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
ATKOLKATA

Reference No. 26 of 2001

PARTIES : Employers in relation to the management of
United Bank of India

AND
Their workmen
PRESENT
Mr. justice C. P. Mishra, Presiding Officer
APPEARANCES

Mr. R.N. Majumder, Advocate
with Mr. S. Pal, Advocate.

Mr. A Sen, Advocate.

On behalf of the
Management

- On behalf of the
Workrien

State : West Bengal  Industry : Banking

Dated : 14th June, 2007
AWARD

By Order No. L-12012/252/99-IR (B-II) dated
30-08-2001 the Central Government in exercise of its powers
under Section 10(1)(d) and (2A) of the Industrial Disputes
Act, 1947 referred the following dispute to this Tribunal for
adjudication :

“Whether the action of the management of United
Bank of India terminating the service of Shri Swapan
Kumar Sarkar, Mini Deposit Scheme Agent w.e.f.
22-5-1998 is legal and justified ? If not, what relief is
the disputant entitled to? ” :

2. This reference has been made at the instance of
one Swapan Kumar Sarkar stated to be a Mini Deposit
Scherne Agent hereinafter to be referred as MDS for short.
His case as it appears from his written statement in brief is
that he was working as MDS agent in the United Bank of
India (in short the Bank) at its Garfa Branch since
04-01-1993 and he was appointed as such by letter dated
05-12-1991 and an identity card was also issued to him on
04-01-1993 in this regard. The nature of job of 2 commission
agent under MDS in a Bank is that money of depositors to

be collected by the said agent against coupon from door to
door within the command area of the concerned branch of
the bank and the money so collected 10 be deposited in the
bank in the respective MDS accounts. For this work the
satd commission agent paid commission @ 3% of the total
fresh deposits collected by him. The commission agent is
also required to furnish a security deposit of Rs. 500 for the
same. The workman, as per above conditions of service
had been discharging his duties honestly and without any
negligence. However, Shri Amal Kumar Dey, another
commission agent of the said branch of the Bank with
ulterior motive and malafide intention made a fraud with
the Bank by defalcation and usurpation of the coupons
allotted for this workman from the safe custody of the said
branch. After preliminary enquiry the Bank found Shri Dey
culprit for the same and he also admitted the same. The
Bank accordingly initiated a criminal proceeding against
said Amal Kumar Dey. The Bank also informed the MDS
account holders that the agency of Shri Dey has been
suspended and they were requested to refrain from
depositing money through him. But, the concerned
workman was in no way connected with the said incident
and the Bank also never made any allegation againsthim in
this regard. The Bank authority however debarred the
concerned workman from working as commission agent
tor collection of deposits under MDS inspite of the fact
that there was neither any allegation of defalcation nor any
civil/criminal proceedings was initiated against him in this
regard. The workman thereafter made representations to
the Branch Manager, Garfa Branch of the Bank praying for
resumption of his work as commission agent but the Bank
Authority informed in writing about their inability to do
anything in the matter. It is alleged that the Bank authority
with malafide intention and with ulterior motive dismissed,
discontinued and suspended the agency of this workman
on 23-05-1998 without assigning any reason and without
following the principles of natural justice and equity. The
Bank authority discharged the agency of this workmanon
the fault and irregularities of another agent of the Bank
and thus the workman has been penalized for the fault of
other without reason and victimized.

3. The Bank has also filed a written statement
denying the claims and contentions of the workman. It is
stated that the alleged concerned workman is not a workman
within the meaning of Section 2(s) of the Industrial Disputes
Act, 1947 and the relationship between the employer Bank
and the alleged workman concerned was not that of master
and servant. The contract that was made between the Bank
and the alteged workman concerned was that of contract
for service and not of contract of service. The alleged
concerned workman made an application on 04-09-1992 to
the Garfa Branch of the Bank for engagement as
commission agent for collection of deposit under the MDS
and in pursuance of such application, Garfa Branch of the
Bark by a letter dated (3-12-1992 engaged him as a
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commission agent on the terms and conditicns as
mentioned therein, Bank has quoted paragraphs 12, 13 and
14 of the saidi letter in this regard. it is stated that because
of commission of fraud by another agent, namely, Amal
Kumar Dey in respect of the MDS the said scheme was
iemporarily stopped by the Garfa Branch of the Bank and
thereafter the Bank decided not to engage any further MDS
agent in the sa1d branch for the time being, Except denying
that the alieged concerned workman is a workman within
the meaning &f Section 2(s) of the Act, the Bank admitted
the statements of the workman in paragraphs 1,2, 3 and 4
of hig written statement regarding his apr,intmeht,
remuneration and performance of duty as a comnission
agentunder MDS of the Bank. Itis also admitted that there
was np allegation against the said Shri Sarkar in respect of
fis agency ag the MIDS. But it is pointed out that the same
does noi give any unfettered right to him for his continuance
as such agent, The workman concerned having accepted
the terms and condition to the effect that he was not an
employee of the Bank in any sense and the relationship
betweer hirt and the Bank wiil only be that of agent and
principal, he is estopped trom raising the industriai dispute,
The Bank, however, has denied other allegations of the
workmen, i therefore, urged that the concerned workman
1s not entitied to any reliet.

4. Three witnesses have been examined on behalf
of the workmian in support ot his case. WW-1 the concerned
workman has siated that he received the appointment
lerter D5-12- 1992 and started working as commission agent
from (4-1} - 1993 and he was allowed to work in that capacity
i1l 22-05-1998. He has also stated in details the nature of
his duties, the remuneration paid to him for the same and
the theft and misappropriation committed by coe Amal
Kumar Dey another MDS agent working in the said
branch of the Bank. These facts have not been disputed
by the Bank at ail. In cross-examination the witness has
admitted that in the appointment letter, Ext. W-1 various
terms and conditions ot his appointment have been written
and he signed the duplicate copy of it accepting the said
terms and conditions. He has also admitted that he was
appointed as an agent following the business principte of
the Bank and that the Bank on business principles may
discontinue the said scheme. He has however clearly stated
that he 1s a workman of the Bank.

WW-2. Sumit Kumar Ghosh is a shop-keeper. He has
practically stated nothing in bis deposition before this
Tribunal, His evidence thus is of very little sigrificance.

WW-3, Dhirg) Bose the Deputy Manager of the Bank
and posted at Dosha Branch. He has stated in his evidence
that the concerned workman who was an agent of the Bank
is his neighbour. The rclationship between the Bank and
the agent i3 contractual and they get 2% commission of
the total deposit coliected in a month. He has clearly stated
tha: the scheme under which the concerned workman was
cngaged in the Bank ceased o exist and therefore he was

terminated. In cross-examination the witness has stated
that the MDS is no longer in force in the said branch of the
Bank. According to him the Bank has not committed any
mistake in the matter although the concerned workman is
innocent. He has admitted that it i§ absolutely the Bank’s
prerogative whether a fixed term: of contract should be
renewed or not. '

5. MW-1, Shyamal Dhali the Manager of Garfa
Branch of the Bank is the sole witness for the management
in this case. He has stated that as per clause 13 of the
appointment letter of the concerned workman the Mini
Deposit Commission Agent, Ext. M-1 his agency may be
terminated at any time at the discretion of the Bank without
giving any notice and without as$igning any reason. He
has also stated that the agency of the concerned workman
was terminated in May, 1998 and thereafter no other person
has been engaged as agent in respect of MDS and the
Bank discontinued the said scheme in Garfa Branch. He
has further stated that the concerned workman was never
given the status of an employee of the Bank and no regular
employee of the Bank discharges the functions as MDS
Agent does and there is no post of MDS Agent in the
Bank. In cross-examination the witness has stated that he
was not posted as Manager at Garfa Branch of the Bank
when the incident took place in the year 1998. he, however,
admitted that there was no allegation against the concerned
workman.

6. Few documents has been exhibited on behalf of
the workman in this case. Ext. W-1 is the letter engaging
the concerned workman as MDS commission agent which
contains in details various terms and conditions of his
engagement in the Bank. Ext. W-2 is a notice issued by the
24 Parganas(S) Regional Office of the Bank informing all
the customers and patrons that due to irregularities in
respect of issuance and coltection of deposits by Shri Amal
Kumar Dey MDS Agent of the Garfa Branch of the Bank
has been suspended and they have been requested not 1o
deposit money through the said person. Ext. W-2/1 is a
printed letter of the same contents issued to one Shyama
Pr. Adhikary a MDS Account holder by the Garfa Branch
of the Bank. Ext. W-3 is a letter dated 17-07-1998 in Bengali
addressed to the Manager of the Garfa Branch of the Bank
requesting for payment of his due commission and also for
allowing him "to work there. On the other hand, the
management has exhibited certain documents in support
of its case. Ext. M-1 is the letter of engagement of the
concerned workman as MDS commission agent which has
already been marked Ext. W- 1. So aiso Ext. M-2 which has
already been marked as Ext. W-3. Ext. M-3 is another letier
of the concerned workman addressed to the Branch
Manager of the Garfa Branch of the Bank requesting for
continuance of his MD'S agency. Ext. M~4 is a letter dated
24-09-1998 of the Garfa Branch of the Bank to the Officer
Incharge of Kasba P.S. in respect of defalcation/cheating
committed by the said Shri Amal Kumar Dey. Exts. M-3,
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M-6 and M-7 are the three internal ietters of the Garfa
Branch of the Bank addressed to the higher authorities of
the Bank.

7. On the perusal of the aforesaid evidence led by
the parties in this case, it is evident that the workman
admittedly had been working as a Commission Agent in
the Bank and for this work he used to get commission
@ 3% of the total fresh deposit. According to him he has
been deprived on account of the conduct of some other
Agent, Amal Kumar Dey without any fault of his own with
amalafide intention. The management, however, has denied

this fact to be so and according to them as per terms of -

appointment, Ext. W-1= M-1 the workman had no legal
right to claim any such right to employment as an employee
of the Bank. His terms of appoinment as per Ext. W-1 itself
made it clear in paragraph 12 that the concerned workman
was not an employee of the Bank in any sence. The
relationship between the Bank and him is that of principal
and agent. The service conditions relating to the employees
of the Bank was in no way applicabie to him and further
that he was rot entited to any salary, Provident Fund or
any other benefit ordinarily allowed to the staff of the Bank
under its service conditions and rules. In paragraph 13 of
the terms of employment it is clearly providid that agency
of the workman concerned could be terminated at any time
at the discretion of the Bankwithout giving any notice or
without assigning any reason for the same. The concerned
workman had to give his acceptance on the above terms
and conditions of the agency and as such it was the basis
of his claim whatsoever had been to work as Commission
Agent. The statement given by MW-1, Shyamal Dhali also
{zoes to show that it was a case of simple termination of the
agency in May, 1998 and thereafter no other person has
been enpaged as agent in respect of MDS and the Bank
had discontinued the said scheme. He has also denied that
the workman had ever been given the stawis af anemployee
of the Bank and further that there is no post of MDS Agent
in the Bank so as to be given to this concerned workman as
per terms of contract in this regard. He has also denied any
allegation of personal biasness against him or that the
action was taken against the workman on acccount of
conduct of some other person,

8. The aforesaid facts as such clearly go to show
that the workman has got neither any legali right under the
terms of contract, Ext. W-1 to chailenge his termination as
Agent of MDS nor he is entitled to get any 1elief as he was
working just as an agent for which he is entitled to only
commissian for the amount of deposits so coliected by
him on behalf of the Bank in the aforesaid scheme for which
the Bank had issued coupons and he could have continued
his work till the said authority is availabie to him in this
regard. Since the Bank had already terminated his service
in terms of paragraph 13 of contract, Ext. W-1 which was
also accepted by the workman, he is not entitled to any
relief whatsoever for his reinstatement in service. However,

2059 GI/07-14

the alleged security deposit made by the concerned
workman which according to him has not been refunded i
him should be refunded by the Bank as there has been no
amount due from him as per statement of MW- 1.

9. In such view of the matter the action of the
management of the Bank in terminating the service of
Shri Swapan Kumar Sarkar, MDS Agent w.e.f. 22-05-1998
cannot be said to be illegal and unjustified. He is notentitied
to any relief,

) C.P.MISHRA, Presiding Officer

Dated, Kolkata,
The 14th June, 2007 -
= fewelt, 26 ST, 2007
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=% HAR, G A
New Delhi, the 26th June, 2007

S. 0. 1997.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 25/
2005 ) of the Central Government Industrial Tribuna! -
cum-Labour Court No. 1, Chandigarh as shown in the
Annexure, in the Industrial Dispute between the employers
in relation to the management of Canara Bank and their
workman, which was received by the Central Government
on 26-6-2007.

{No.L-12012/544/86-D-11 (A}
RAJINDER KUMAR, Desk Officer

ANNEXURE

BEFORE SHRI RAJESHKUMAR, PRESIDING
OFFICER, CENTRAL GOVT. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-1,
CEANDIGARH
Case No. LD. 25,2005
Shri Ashwani Kumar,
Manav Kalyan Ind! Workers Union,
Partap Nagar,
Amritsar (Pb.) .. .Applicant
Versus

The Assistant General Manager,
Canara Bank, Disciplinary Aciion Cell,
DDA Building, Nenru Place,

New Delhi- 110019 .. .Respondent
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APPEARANCES
For the Workman Shri R.S. Longia, Advocate
For the Management Shri Ashok Jagga,
Advocate
AWARD

Passed on 24-4-07

Central Govt. vide nofification No. L-12012/544/86-
D-II(A) dated 1-9-1987 has referred the following dispute
to this Tribunal for adjudication :

“Whether the action of the Canara Bank in
terminating the services of Shri Ashwani Kumar son
of Shri Puran Chand, peon at their branch at
Gurdaspur w.e.f. 10-8-1985 is justified? If not, to what
relief the concerned workman is entitled?”

2. Workman is claim statement averred that he was
employed as peon in Gurdaspur Branch of Canara bank
since 14-4.82 having sponsored through employment
exchange against sanctioned post and continously
remained in employment till 10-8-85 when his services were
discontinued orally. No retrenchment compensation, notice
pay was paid or offered prior to 10-8-85 and junior to the
workman Shri Som Raj who was appointed on 20-3-1985
was retained. The post was a sanctioned post and juniors
new persons were employed. That vide letter dated 10-5-85
the Manager, Gurdaspur Branch wrote to the Staff
Section{W) Delhi Circle Office. The workman has worked
for more than 240 days prior to his discontinuation and the
particulars of days worked is at page 7 of the list of the
documents wherein he has shown that he worked for 255
days but without any reference to any document but from
his own memory.’ :

3. The management filed written statement raising
preliminary abjection first submitting that workman was
not appointed on a sanctioned post. It was pleaded that
the workman had actually worked up to 6-2-1986 and not
upto 10-8-85 which is an earlier date as alleged in the
statement of claim. In the calendar year prior to 6-2-86 the
workman had worked only for 169 days as per detail given
atpage 2 of the written statement and there is no grievance
U/S 25B read with Section 25F of the LD. Act therefore,
was no gquestion of payment of retrenchment
compensation. Workman was working on daily wage basis
for about four months and since the workman never
reported for duty, he was not awarded work and for this
reason, the workman has never raised any grievance or
industrial dispute. It was further pleaded that management
never refuse him work as a daily wager and the days on
which he did not work were either there was no work for a
daily wager or if there was some work, the workman did
not report for duty and has no cause of action and workman
admittedly failedto disclose. It was also denied in the written
statement that workman was engaged as a peon. He was
engaged only on daily wage basis and not against any
sanctioned post, rather he was appointed on daily wager

basis. The management has denijed all these allegation
before the Conciliation Officer- and the workman own
admission about being provided with work on specified
days falsify his stand. He before the Conciliation Officer

“had specifically expressed that he was not agreeable for

listing his name in the penal and thereby he is notin a
position to raise any grievance for not providing him with
work. ,

4. That against this written statement of the bank,
workman filed rejoinder in which he raised new questions
which he never raised in the claim statement. He further
aileged that there was not a question of non-completion of
240 days service by the workman in a calendar year. He
also denied the ground of abandonment of the job by the
workman as alleged by the management.

5. Oncompletion of pleadings by the parties, parties
led evidence. On behalf of the workman only workman
himself filed his affidavit and appeared his own witness.
Management also examined as bank witness one Shri PK.
Kohii, Manager Canara Bank. Thereafter final arguments
heard as advanced by both the counsel of the parties.
Both parties also preferred to file written arguments.

6. Learned counsel for the workman in written
arguments as well as in oral arguments sumitted that
workman has proved that he was in continous service for
more than 240 days till 10-8-85 the date of his retrenchment
under challenge. The management can not compe! the
workman to challenge his subséquent termination even
after workman had got cause of action from which he was
aggrieved off. So far the question of completion of 240
days by the workman is concerned, that has not been
disputed by the management. As per the well settled law in
the case Hari Palace Cinema Ambqla 1979 PLR 720 Supreme
Court that once the retrenchment is found to be illegal in
violation to the provisions of Section 25F, the workman is
entitled to an award of reinstatement with full back wages
in the absence of any plea and proof of gainful employment
of the workman. It is not disputed that the workman rained
into service of the management frorn 14-4-1982 to 10-8- 1985,
MW 1 admitted in his cross-examination that one Som Raj
who worked from 20-3-85 to 14-10-1988 was junior to the
workman who worked from 20-3-1985 to 14-10-1988 and
was retained in to service on 10-8-1986. The management
has not produced any document on record showing his
terms of appointment and term of appointment of the
workman to-support the version of the MW that his term
was not extended. The management also did not produce
the service record of the said Som Raj despite repeated
adjournments and directions for. that purpose. Therefore
an adverse inference has to ‘be drawn against the
management that what ever has been stated by the MW
was not only contrary to the replyito the statement of claim
but also contrary to the service record of both the
employees. The MW therefore, made a false statement of
non-maintenance of record of sepvice of daily wager. The
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fact is that the bank maintain the record of each and every
thing but deliberately kept withholding the same. The
management in his case has tried to make out a point in the
corss-examination of the workman that the workman was
retrenched for non-availability of work and the breaks if
any were on account of non availability of work. But when
tested at the touch stone of mandate of Section 25B of the
Act, the question posed goes in favour of the workman.
Therefore, termination by giving artificial notional breaks
after completion of 240 days service of the workman «vas an
illegal retrenchment. Therefore, termination of the wr k. man
on 10-3-85 is not justified and workman 15 enti‘lcd for
reinstztement with full back wages as he was not gainfully
employed during this period after his termination usti: now.

7. On the other hand learned counsel for the bank
opposed vehemently the claim of the workraz:. Learned
counse] for the bank submitted that workman worked ot
up to 10-8-83 but upto 6-2-1986 i.e. from) 1-1986 w
6-2-1986 on daily wages for four months upto 1-1-1986
w.e.f. 10-8-86 workman did not come to work and never
raised any dispute. He was engaged lastly on 6-2-1986 and
initiated these proceedings on 11-2-1986 by serving a notice
on the bank and bank never refused to work and even
before the ALC(C). The workman was working on the
sanctioned post whereas as per documents relied by the
workman Ex. W5, Wé and W3 and W11 and W12 that he
was on daily wages. It is further averred by the bank that
workmian has admitted the case of the bank and side tracked
the pleadings of the bank saying that workman has a right
to raise dispute on his first disengagement on reinstated of

workman dispute goes workman is silent on his point.

Workman has demanded relief on his first disengagement
and he can do so. He did not work continously as per his
affidavit becuase Ex. W12 documents prepared by the
workman out of his own memory contradicted the stand.
He was not awarded work for the month as he absented
the work and did not come to work. He was not engaged
but he did not raise any dispute. He was engaged upto
6-2-1986 against workman and he raised the dispute on
£1-2-1986 by serving notice after five days.

2. In view of the above submissions he submitted
that workman was not a permanent employee. He was a
daily wager workers and as per Ex. W12 the document
prepared by the workman himself out of his memory, he
worked for 31 days in July 1985 and that only dispute is
left the workman to bring his case within the ambit of
* Section 25F, he is ignoring his further engagement, joining
the bank on 6-2-1986 and relying only on his termination
four months back, when he himself left the job and
abandoned the work himself. So the workman has no case
as he himself abandoned the work. Further burden of proof
was upon the workman and he failed to prove by any
document that he worked for more than 240 days preceding
his disengagernent on 6-2-1986 and illegally calculating by
self made out of his memory document Ex. W12 that he

worked for 255 days. On his filing the application to produce
document pertaining to his employment and employment
of one Som Raj, the bank produced the record but the
workman never tried to take help and prove this record for
the reasons best known nor he asked the bank to file this
record in the Court. So in view of the above submissions
learned counsel of the bank submitted that bank has
proved his case and termination of the workman is not on
10-8-85 but on 6-2-1986 is justified. There is no date of
disengagement of workman and workman Ashwani Kumar
himself given this date i.e. 10-8-85 and workman failed to
prove that his termination was on 10-8-85 rather he absented
his work for four months and not come so on work was
given to him and later he came and given the work. Further
burden to prove was on him. He never proved from the
documents of the bank brought by the bank nor by his
own documents except his oral assertions. There is no
question that action of the management is not justified
because management has not taken any action on that
date. The claim of the workman is misconceived and
reference may be answered in favour of the bank
accordingly.

9. In view of the above submissions of both the
parties and my perusal of the documents and oral evidence,
I found that workman has produced documents Ex. W2 to
W12. The documents Ex. W11 and W12 are the documents
of working days. The management produced the
documents required by the workman as per his application,
which was allowed, but he never tried to refer to the bank
documents in this regard. The workman has based his case
asserting that he was appointed on 28-9-84 and worked up
to 10-8-1985 and he completed 255 days of service. Onthe
other hand, the plea of the bank is that the workman was
not disengaged on 10-8-1985 and he worked from 7-2-1985
to 6-2-1986 intermittentely as per the documents. Workman
nowhere denies that he did not work upto 6-2-86 specifically.
The documents relied by the workman Ex. W12 also shows
breaks of more than one month in July 1985 and four days
break to 10-8-1985. Therefore, the workman did not work
for more than 240 days. He worked for total days as pleaded
in written statement and affidavit only for 169 days
preceding to his disengagement. I have found thatitis a
settled law that burden of proving that workman completed
more than 240 days is on workman himself and workman
has examined himself as only witnesses and despite the
court passed the orders of production of record of the
workman and Som Raj, as prayed by the workman in his
application. In this manner it can not be said that
management refused to produce the documents and to
show to the workman as he never demanded the same nor
shown his willingness to refer them in court. From the
above evidence on the record and documents Ex. W2 to
W12, it proved tllat"worlqnan was appointed on daily wages
from employment exchange and that he worked
intermittently even as per the documents Ex W11 and W12
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relied by the workman himself, for more than 31 days i.e.
onc month in July 1985 and further four months after 10-8-
19%5 as proved by the management he did not come to
work, s work was not given to him and during this period,
¢ wo:kman did not come and that is why he could not
work for more than 240 days.

iG. As regard the plea of the management that after
:(-8-1985 worxman came and further worked with the
management bank disproves his all claims and demand.
£ven his demand was satisfied and he was re-employed
reinsiatement clzim of workman on his later joining, of his
own goes as waived. Even his action of serving notice on
Baak is a mischief that he served notice on the bank after
jotaing the bank. Workman has waived his earlier action
sgainst the bank of termination alleged dated 10-8-1983
aud no cause of action further arose or remain to him.

i 1. Therefore, I am of the considered view that the
witkmas plso worked with the bank after 10-8-1985 the
alieged date of termination, as per workman, where as the
contention of Bank is different, Bank has taken a plea
shroughout that workman was not terminated on 10-8-85
hv Bank but or 6-2-86. Bank has proved that his services
were not rerrnnated on 10-8-85 but disengaged on
6.2-1%85 when there is no termination as alleged by
worsman., su there is no question that termination was illegai
an 10-8-35. Acuon of the Canara Bank in terminating the
services of the workman Ashwani Kumar son of Puran
Chund Pe¢n at their branch at Gurdaspur w.e.t. 10-8-1983
canmot be said illegal or unjustified. Therefore, workman is
not ertividd & any relief what so ever. The reference is
answered accordingly. Central Govt. be informed. File be
wofsigned 10 record
Chandigarh RAJTESH KUMAR, Presiding Officer
e N7

¢ FEel, 26 94, 2007
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New Dethi, the 26th June, 2007

~8.0. 1998—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 15/2002)
of the Cenitral Government Industrial Tribunal-cum-Labour
Caurt, Luckncw as shown in the Annexure in the Industrial
Dispute between the management of Syndicate Bank and

their workmen, received by the Central Government
on 26-6-2007.

[No. L-12011/218/2001-IR(B-I)]
RAJINDER KUMAR, Desk Officer
ANNEXURE

TRIBUNAL-CUM-LABOUR, COURT,
LUCKNOW
PRESENT
Shrikant Shukla, Presiding Officer

1.D. No. 15/2002
Ref. No. L-12011/218/2001-1R (B-ID Dt. 11-3-2002
BETWEEN

The State Secretary,

Syndicate Bank Empls. Union,
U.P. State Comittes,

211, Vinay Palace, Ashok Marg,
Lucknow (UP)-226001

And

Syndicate Bank,

The Dy. Gen. Manager, SB
Zona) Office, Meerut Wing,
Bhawanipuram Untversity Road,
Meerut (U.P)-250001

AWARD

The Government of India, Ministry of Labour, New
Delhi referred the following dispate No. L-12011/218/2001-
IR (B-II) Dt. 11-3-2002 for adjudication to the presiding
Officer, CGIT-cum-Labour Court, Lucknow;

“Whether the action of Syndicate Bank Management

in imposing the punishment of removal from service

on Sri Vijay Kumar attender vide order Dt. 18-3-2000

is just fair and legal? If not, what relief he is entitled

to?”’

Admitted fact of the case is that Vijay Kumar was
employed as Attendar in Syndicate Bank (hereinafter
referred as bank) and was posted at Meerut Cantt. branch
of the bank. In this bank peon was called Attender. Sri
Vijay Kumar shall here inafter be referred as workman.
Workman was placed under suspension vide order
dt. 21-12-98 which is reproduced below,

ZOL/ARC/SUS/W2/98 Date : December 21, 1998
SriVijay
Emp. No 478337
Attendar,
Meerut Cantonment Branch
Dear Sir,
Suspension Order

During the investigation of our Meerut Cantt. branch
matters, it has been noticed that you have been indulging
in certain activities seriously subversive of discipline, while
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working as Attender at our Meerut Cantonment Branch.
Whereas it is contemplated to initiate disciplinary action
against you under the provisions of Bipartite Settiement.
Beiore pending initiation of such inquiry, you are placed
under suspension with immediate effect under clause
No. 19.12 (b) of Bipartite settlement.

_During the period of suspension you will be paid
subsistence allov'ance, as mentioned kelow and as
provided in the Bipartite settlement.

1. For the first three months, 1/3 {one third) of the
pay and allowance which you would have got but for
suspension; ‘ ‘

2. Therefore 1/2 (one half) of the pay and allowances
which you wouild have got but for suspension;

3. After cae year full pay and allowances, if the
enquiry is not delayed for the reasons attributed to you or
any of your representative.

During the period of suspension, you should not
enter the branch/office premises, except for the purpose of
operating your account. For that purpose, you should
obtaix the specific permission of the Manager by sending
him a note through and Attender or Watchman/Armed
Guard of the branch/office. Such banking operations will
be aliowed only in the Manager’s cabin. If is found that
you misusing this facility in any way, your account is liabie
1o b closed and balance will be sent to you by a pay order.

Further you shouid inform the bank, i writing, vour
address for mailing future correspondence. You shouid
not l:ave the Head Quarter during the period of suspension
without the written permission of the undersigned.

Yours Faithfully

Sd/-

Asstt, General Manager

Subsequent to suspension, the workman was served
with the charge sheet dt. 1-2-99 by Asstt. General Manager,

Zonal Manager, Lucknow the contents of the charge sheet
are reproduced below

ZOL/RCACGS (W) 03/99
Sri Vijay
Emp. No. 478337

Attender
Meerit Cantt. Branch

Dear Sir,

February, 1999

Charge Sheet
That you were working as an Attender in otir Meerut
Cantt. branch since 29-8-95 untill you were placed under
suspension vide proceeding No. ZOL/AIRC/SUS/W/02/08
dt. 21-12-98. While vour were working as such, you induiged
in activities which are highly indecent and seriousiy
subversive of discipline.

Following circumstances appear against you,

Thet on 30/1-12-1998, some unknown burglars broke
open the strong room our Meerut Cantt. branch and burgled
Rs. 7,30,900 (Seven Lacs Thirty Thousands only) and also
murdered Sri Banwari Lal, Security Guard.

That in the course of Police investigation it was found
that in a room behind the bank premises, you alongwith Sri
Komal Singh, Clerk, Meerut Cantt. branch, Sri Manoj, Water
Boy, Late Sri Banwari Lal, Security Guard, Sri Raj Kumar
S/o Sri Bapwari Lal (fried of late Banwari L.!, Security
Guard) and another porson known as Photographer used
to assemble after office hours as wel as on holidays and
on Sundays for drinking liquor and indulging womanizing
etc.

That during the police interrogation you alongwith
other admitted your participation in such activities.

Your have thus indulged in highly indecent
behaviour on the premises of the bank and such action on
your part, besides being seriously subversive of discipline
has aiso tamished and seriously imparired the image of
bank in ihe eyes of public.

Hence we charge you with

(1} Committing “gross misconduct of incedent
behaviour on the premises of the bank vide ciause No.
i9.5(c) of the Bipartite settlement.™

and

(2) Committing “gross misconduct of doing acts
prejudicial to the interest of the bank vide Clause No. 19.5(3)
of the Bipartite seitlement™.

You are required to submit your explanation within 7
days from the date of receipt of this charge sheet failing
which the matter will be proceeded with further.

You shall continue 10 be under suspension under
clause No. 19.12 (b) of Bij.artite settlement.

Yours faithfully,
Sdi-

(B.R.Pai)
Asstt. General Manager

The workman repiied to the charge sheet is letter
dated 22-3-99 the same is reproduced below
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The departmental enquiry was conducted and the
enquiry offiter submitted his findings on 9-10-99 and the
findipgs of the enquiry officer was send to the workman
for inviting gomments of the workman over the findings of
the anquiryofficer. The workman made his submission
through his defence representative on 30-11-99. Where-
after, Asstt.; General Manager issue show cause notice
dt. 17-12-99 proposing the punishment of removal from
service of the bank with immediate effect. Asstt. General
Manpger algo granted personal hearing which took place
on 34-1-2400. Asstt. General Manager of the bank
wheneafter passed the punishment order on 18-3-2000 which
is reproduced below;

SYNDICATE BANK
INDUSTRIAL RELATIONS CELL
- ZONAL OFFICE, LUCKNOW
ZOL/AGMS/PRS(W)/17/2000 March 18, 2000
Proceedings of the Asstt. General Manager,
Syndicate Bank, Zonal Office Lucknow inthe matter Charge
SheetNo, ZDLARC/CGS (W)/3/99 dated 1-2-99 Served on

Sti Vijay EMP. No. 478337 Attender U/s Meerut Cantt.
Branch.

' Wherkeas, I am the Disciplinary authority in the
instgnt case at present and all the connected papers of the
case are ptaced before me.

1 observe from the records that Sri Vijay was placed
under suspension and issued with the chargesheet bearing

no. ZOL/IRC/CGS(W)/3/99 dt. 1-2-99 for the reason that
while he was working as an attendar at our Meerut Canit.
branch since 29-8-95 until he was placed under suspension.
vide proceedings no. ZOL/IRC/SUS/W/02/98 dt. 21-12-98
and while he was working as such, he indulged in activities
which were highly indecent and seriously subversive of
disciptine. Following circumstances appeared against him.

On 30/1-12-98 some unknown burglars broke open
the strong room of our Meerut Cantt. Branch and burgled
Rs. 7,30,000 (Rs. seven lacs thirty thousands only) and
aiso murdered Sri Banwari Lal, Segurity Guard.

In the course of police investigation it was found
that in a room benind the bank prémises, he alongwith Sri
Komal Singh, Clerk, Meerut Cantt, branch, Sri Manoj water
boy, late Sri Banwari Lal, Security guard, Sri Raj Kumar
(fried of late Sri Banwari Lal, Security guard) and another
person known as photographer used to assemble after
office hours as well as on holidays and on Sundays for
drinking liquor and indulging in womanizing etc.

That during the police intérrogation he alongwith
others admitted his participation in such activities. He has
thus indulged in highly indecent behaviour on the premises
of the bank and such action on: his part besides bein'g
seriously subversive of discipling has also tarnished and
seriously impaired the image of the bank in the eyes of
public. He was therefore charged with (i) commiitting “Gross
Misconduct” of indecent behaviour on the premises of
the bank vide clause No.19.5 {(C) of the Bipartite settlement
and (ii) committing gross misconduct of indecent behaviour
on the premises of the bank vide alause No. 19.5(C) of the
Bipartite settlement and (ii) committing gross misconduct
of doing acts prejudicial to the interest of the bank vide
clause no. 19.5 (j}of BPS.

1 observe from the records! that CSE submiited his
reply to the charge sheet vide his lptter dt. 22-3-99 wherein
he denied the charges levelled against him and therefore
the matter was proceeded with further by holding
deparimental enquiry. Sri R.K. Garg, Chief Officer IR Cell
70 Lucknow was appointed as Erquiry Officer to hold the
enquiry. In the enquiry the CSE was defended by Sri Anil
Kumar Srivastava, State Secrétary, SBEU, UP State
Committee. '

The enquiry officer has held the enquiry on 1-6-99,
5-8-99, 6-8-99 and 1-9-99 and thereafter submitted his report
dt. 9-10-99 wherein he held the CSE guilty of the charges
levelled against him. :

I further observe that the report of the enquiry officer
was sent to Sri Vijay vide letter no. ZOL/IRC/CGS(W)/3/99/
1409 dt. 20-10-99 for his submigsion on the same. I note
that CSE through his DR vide his letter dt. 30-11-99 has
submitted that he was not involve in the any manner in
respect of the burglary of Rs. 7,30,000 and murder of the
sucuity guard at Meerut Cantt. branch on 30.11/1-12-98
and the same was also admitted by the EO in his findings;
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that the management could not give any oral or
documentary proof to substantiate the deposition of MW-
1 and MW-2 and the same¢ has also been admitted by the
EQ in his findings; that it has come on record orally as well
as through documentary evidence (Dex-1) that CSE neither
confessed nor give any admission/confession letter either
to the bank or to the police authorities; that it had also
come on record that the management could not produce
any documentary or orzl evidence to substantiate the
charge: that the CSE and others were assembling in a room
behind the branch premises to consume liquor or for
womanizing activities; and that the EQ due to his
predetermined approach and with closed tind tried to
prove the charges,

After carefully examining the proceeding of the
enquiry and enquiry officer’s report I observe that above
submisssions of the CSE are not tenable. I find that the
management has produced sufficient evidence to sustain
the charges of gross misconduct of “indecent behaviour
on the premises of the bank vide clavse no. 19.5(C) of BPS
and doing acts prejudicial to the interest of the bank” vide
clause no. 19.5(j) of BPS levelled against the CSE,

I have carefully gone through the enquiry
proceedings and the EQ’s report. 1 find that evidence
adduced by the management is incontrovertible and

credible and has not been dislodged by the defence. The
enquiry officer has properly analysed the evidence and

has given cogent and logical reasons in arriving at his
conclusions and findings. I therefore do not find any reason
or circumstances which support the claim of the employee
miade in his submission dt. 30-11-99. The EO has arrived at
his findings of guilt on the basis of averments made by the
witnesses in the enquiry and I agree with the EO regarding
the guilt of the CSE. Considering the seriousness of the
misconcluct I had proposed the punishment of “Removal
from the services of the bank with immediate effect without
disqualification for future employment™ to Sri Vijay vide
show cause notice no. ZOL/ARC/CGS(W)/03/1707 dt.
17-12-99. The CSE was also advised to appear before me
for the personal hearing on 10-1-2000 which was
rescheduled to 24-1-2000 vide my letter ref. no. ZOL/IRC/
CGS(W)/3/96/1779 dated 28-12-99 at the request of the CSE/
Defence representative, The CSE alongwith his DR
appeared in person and made a verbal submissions that
the chargesheet issued is based solely on the police
investigation and the police have admitted that they have
no evidence 1o try the matter through court, that the same
has also come record during the course of departmental
enquiry, that during the course of departmental enquiry
and as per the findings of the FO the CSE was not found
involved in the burglary incident at Meerut Canit. branch;
that the police investigating officer (MW-1) could not
adduce any supporting evidence or documents to
substantiate the contents of MEX-1; that submissions dt.
30-11-9% on the EO’s report is not given due ¢onsideration

by the D.A. and to reconsider the same; that MW-2 vide
his letter no. MCT/8569/SFF/MK dt. 3-8-99 addressed to
DGM Z0O, IRC, has confirmed in black and white that no
admission/confession has been given by the CSE to the
police and the same has also came on record on page no. 5
last para of the enquiry report and that DEX-1 and evidence
of MW-1-confirms that no confession/admission was made
by CSE, whereas the chargesheet is solely based on the

-admission by the CSE.

I'have carefully examined the whole proceedings and
other related records of the case. [ find that the enquiry is
heid as per the provisions of the BP applicable to the CSE
as to the Disciplinary proceedings and 1 am sartisfied that
ample time and every opportunity at all the stages have
been extended to Sri Vijay to defend his case in the enquiry
in consonance with the principles of natural justice.

I'have also gone through the evidence and observe
that there is overwhelming evidence in support of the
charges and EO has gone by the evidence adduced in the
enquiry. The EQ has drawn his conclusion based on the
evidence and the facts that have emerged in the enquiry

* and has elaborately discussed the evidence in arriving at

his findings.

Thus I observe that he has heid CSE guilty of the
charges levelled against him on the basis of evidence and
I concur with and accept the findings of the EO and hold
Sri Vijay guiity of the charges.

The charges levelled and proved against Sri Vijay
are serious in nature and constitute gross misconduct
within the meaning of ¢lause no. 19.5(c) and 19.5(j) of the
BPS. For financial institutions its image is of paramount
importance and anything done to impair its image has
disastrous and far reaching consequences. The action of
employees who indulge in activities of the nature discussed
above should be viewed serigusly,

Hence I consider the gravity of the misconduct in
the instant case is of serious nature, and that the same has
affected the image of the bank adversely. Further I have
considered the past records of the employee and
submissions of DR. 1 do not find any extenuating
circumstances to consider awarding him a lesser
punishment. Therefore, taking into consideration the
gravity of the charges proved against him and all the aspect
of the case I pass the following;

ORDER

(i) for committing Gross misconduct of indecent
behavicur on the premises of the bank vide clause no,
19.5(C) the Bipartite settlement. :

“Sri Vijay be and is hereby removed from the service
of the bank with immediate effect and with out
disqulification for future employment”,

and
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(it} for committing gross misconduct of “doing acts
prejudicial to the interest of the bank vide clause no. 19.5(j)
af BPS “{iri Vijay be and is hereby removed from the service
af the bark with immediate effect and without disquiification
for futute employment.” Further his period of suspension
will not be treated as on duty and he is not eligible for any
back wages etc. except [or the subsistence alowance already
paid & him

ar Vijay, if he so Jdesires may prefer an appeal aginsts

the above order to the Appeliate authority t.e. General

Manager (p), Syndicate Bank, HQ : Manipal within 45 days
frorn ibe daie of receipt of this order.

Sd/-

(B.R. PAT)

Asstt. General Manager

Asarived from the punisbment order the worker
submitted appeal to the Cieneral Manager after granting
persona hearing rejected the appeal. Aggrieved from the
order workmar approached to Asstt. Labour Commissioner
(C) through anion '

The worker’s case is that charge <heet has not been
issued by the disciplinary authority exercising his own
independent mind. instead it has been issued at the behest
of the police authorities, It is also alleged that charge sheet
is vague and uot specific as it does not contain specific
date of consuming the ligour and womanizing in the
premises of the bank. Charge sheet is alleged to be further
vague because ro leter of admission of the workman as
alleged was enclosed with the charge sheet, The same was
not procluced during the course of enquiry. Iris also alleged
that findings of the enguiry officer is perverse and based
on evidence. Even it is assumed though not admitted that
charges framed against the workman were proved, exireme
penaity of remaval from service is highly disproportionate
and deserves to be set aside. It has therefore been prayed
by the frade umion that imposing of the punishement of
remova} from service of Sri Vijay vide order dated
18-3-2000 mazy be held as unfair and illegal. Trade union
has argued for re lief that worker may be reinstated with full
back wages.

The oppasite party bank has f{iled the written
statement. It has been submitted that worker who was
employed in the bank was removed {rom service without
disquaiification of futute employment. it is submitted that
on 30-12-98 some unknown burglars broke open the strong
room of meerut cantt, branch of syndicate bank and burgled
Rs. 7,39,000/- cash from the strong room of the branch and
also murdered gecurity guard Sri Banwari Lal and in this
connection a police comp!sint/FIR dt. 1-12-98 was lodged
by the bank through its branch manager of meerut cantt,
branch, During the course of potice investigation it was
established that in a room behind the bank premises
Sri Vijay alongwith Sr1 Komail Singh, Clerk, Meerut cantt
brancl; and Sii Manoj and laie Sri Banwari lal (security

guard) Sri Raj Kuamr and another person known as
photographer used to assemble after office hours as well
as on holidays and on Sundays for drinking liquor and
also indulge in other immoral acts such as wWomanizing efc.
During the course of investigation it was also established
that Sri Vijay was engaged in immoral acts Sri Vijay along
with others were also present on the night of 30-11-98 (the
day of incidence) as confirned by one Sri Manoj Kumar,
the water boy. After issuance of charge sheet enquiry was
held. The disciplinary authority after carefully going
through the records of the case including enquiry report
found that the enquiry was held as per the provisions of
the Bipartite settlement and also in accordance with the
principles of natural justice. All fair and reasonable
opportunity was afforded to Sri Vijay to defend his case
and the disciplinary authority finally proposed to award
the punishments of the Removal from the service of the
bank with immediate effect without disqualification for
future employment for each of the charges. Submissions
of Vijay kumar was not found satisfactory and taking into
constderation various aspects of the case and the gravity
of the misconducts of serious nature levelied against Vijay
Kumar. The disciplinary authority passed the order of
removal from service-of the bank. Sri Vijay preferred an
appeal and after giving opportunity of the personal hearing
the Appeliate authority confirmed the order, as there were
sufficient evidence on record to sustain the charges for
which Sri Vijay was held guilty and the Appellate authority
did not find any merit in various other submissions made
by the defence representative on behalf of Sri Vijay.
Because of the highly indecent behaviour and acts of moral
turpitude of Sri Vijay the bank has iost confidence in
Sri Vijay and Sri Vijay is not fit person to be kept in the
service of the bank and as such is not liable to be reinstated
in the service of the bank. It is further submitted that the
charge sheet can never be stated as take and not specific
because subsequent to the burglary and marder of
Sri Banwari La} the security guard the police enquiry and
investigation was conducted and during that investigation,
it was found that Sri Vijay alongwith other were involved
in certain immorai acts like consumption of liquor,
womanizing etc. and they were aiso present on the day of
the incident. The bank proceeded against Sri Vijay after
the report was submitted by the- police authorities and
during the course of police investigation Sri Vijay alongwith
the others admitted their participation in such activities.

Previous dates or occasions when Sti Vijay and
others were involved in womanizing or consumption of
liquor, is unwarranted because the specific dates are not to
be cited for the reason that Sri Vijay himself admitted his
participation in such immoral activities from time to time. It
has further been submitted that management witness
MW-1 who was a police official, in his report has clearly
statex] that he recorded the statement of Sri Vijay wherein
he has admitted his involvement in the said acts along with
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Sri Komal Singh. The statement of confession was recorded
by MW (Police Officer) and further in the presence of
MW2 (Branch Manager) of Meerut Cantt. branch where
Sri Vijay confessed about his involvement in the immoral
acts along with others. The said police official who had
conducied the investigation was also produced as
manageinent witness and the entire opportunity was given
to the charge sheeted employee and his defence
representative to cross examine the said witness. The illegal
act of &ri Vijay was also established by the statement of
the water boy Sri Manoj in the Police Station. The water
boy revealed the: name of Sri Vijay along with others which
was even confirmed by the lady Smt. Prem Alias Neelam
W/o late Sri Zaheer Ahmad in the Lal Kurti Police Station.
The said lady confirmed the name of these persons who
were involved in acts of wormanizing on the date of the
incident also. Page 13 of the enquiry proceedings clearly
established that Sri Vijay was present during the date of
incident and the relevant which clearly established in the
immoral acts of Sri Vijay is reproduced as under :

“We sent to the branch and collected Vijay and
reached the Lal Kurti Police Station. I had again
requested to accompany my staff. When we reached
the Lal Kurti Police Station, we found a woman seated
on the ground near a chair occupied by Sri Navneet
Yadav, A.S.P.and S.H.0. of Lai Kurti Police Station.

Sii Manoj was first asked to identify the women and
he initially denied any knowledge of her but the
workman immediately identified him by his name. The
A SP asked the lady “Kya yeh tha?” She replied
“Haan Sahib”. Subsequently Vijay was also brought
and on being asked similarly again she said “Haan
Sahib”. On further probing from Manoj thought
initially he refused to acknowledge the workman but
later he confessed that she brought on many
occasions to the branch premises by him in which
he, Vijay and Sri Komal Singh, participated with her.
When the woman was questioned again she
confirmed the names of Sri Manoj Sri Vijay and Sri
Komal Singh, she was asked in Hindi “Kya Yeh Teeno
Tezes November Ki Raat to Thee?” She answered
“iJaan Sahib Yeh Teeno us Rat Ko Thee?” At this
stage even Manoj on being questioned confirmed
the presence of all the three persons on the night of
30-11-98. At thus turn up even the Police requested
that Ishould leave them to continue with their further
investigation,”

The enquiry officer has dealt each and every aspect
of the case and the relevant papers which were required.
The evidence of MW who was also the investigation
officer ind a police officer, clearly established the immorai
acts of 811 Vijay. The report of the enquiry officer was totally
unbiased and cannot be stated as perverse being based on
no evidence becuase the domestic enquiry is not a criminal
court and therefore the principles governing criminal
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jurisprudence cannot be applied to the proceedings beiore
it. The standard of proof required to prove the guilt bevond
reasonable doubt is not necessary in domestic enquiry
and a person escaping liability under Indian Penal Code
may still be liable to a disciplinary proceedings. The
standard of proof required in the disciplinary proceedings
is that of preponderance of probability and not proved
beyond the doubt. In the departmental enquiry, reliable
evidence of probative value js sufficient to arrive at the
findings and the conclusions. On the basis of above it can
clearly be stated that the enquiry officer has analysed all
the evidences produced beofre him at the enquiry form
and since there were sufficient evidences to conclude that
Sri Vijay was involved in the activities of Liquor
consumption and womanizing, therefore the charge were
established beyond doubt. The punishment awarded to
Sri Vijay cannot be said to be highly disproportionate 1o
the misconduct committeed by him as Sri Vijay was a bank
employee and who was required to exhibit the high moral
and conduct, which was of a2 paramount importance of
financial instituion for its image and such act and attitude
is not expected from the employee of bank. Becuase of
highly indecent behaviours and act of moral wrpitude of
Sri, Vijay, the bank has lost confidence in him and Sri Vijay
is not a fit person to be kept in the services of the bank and
as such is not Tiable to be reinstated in the services of the
bank. The dispute raised on behalf of the worker by the
trade union is based on incorrect facts and applicant has
no case and therefore the case deserves to be dismissed in
limine. The bank management has therefore prayed the
Tribunal may be pleased to hold that the action of the
management of bank inimposing the punishment of reroval
from service to Sri Vijay, Attender is just fair and legal and
therefore Sri Vijay is not entitied to any relief.

‘The worker has filed rejoinder wherein he has simply
denied the allegations of the writien statement.

The worker has not filed suspension order, charge
sheet, replied to the charge sheet the enquiry report and
the punishment order or the Appellate order.

On the other hand the management of the bank has
filed following documents along with application A2-19:

1. Suspension Order No. ZOL/IRC/SUS/W/02/98 dt.
21-12-98.

Chargesheet No. ZOL/ARC/CGS(W)/03/98 dt.
1-2.99.

3 Leter No. ZOFL/IRC/ICGS(W)/03/99/433 dt.
3-3.99 of the Asstt. General Manager, Zonal
Office, Lucknow,

4, Proceedings of the enquiry.
5.. Report of the enguiry Officer dt. 9-10-99.

6. Letter No. ZOLARC/CGSIW/03/99/1409 dr.
20-10-99 o the Assit. General Manager,

[\
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7. Letter No. ZOL/IRC/CGS(W)/03/99/1409 dt.
20-10-99 of the Asstt. General Manager, Zonal
Office, Lucknow.

Letter Dt. 30- 11-99 of the Defence representative.

9. Letter No. No. ZOL/ARC/CGS(W)/03/99/1707 dt.
17-12-99 of the Asstt. General Manager, Zonal
Office, Lucknow.

10.  Proceedings of personal hearing dt. 24-1-2000.

il. Proceedings of the Asstt. General Manager,
Zona] Office, Lucknow bearing No. ZOL/AGMS/
PRS(W)/17/2000 dated 18-3-2000.

12, Proceedings of the Appellate Authority j.e.
General Manager, Head Office, Manipal bearing
ref. No. 123/PD/IRD(WYDA-7 dt. 15-9-2000.

13.  FIRdt. 1-12-98 lodged with police station, Sadar,
Meerut.

14.  Reportdt. 23-1-99 of Sri{3.S. Rawat, Sub-Inspector
to S.P. (City) Meerut.

It is pertinent to mention that the management of the
bank has filed photo copy of the judgement passed by the
Hon’ble High Court, Allahabad in Civil Misc. writ petition
No. 48010/2000 Koma! Singh Vs. General Manager (P)
Appellate Authority Syndicate Bank and Ors. and Asstt.
General Manager, Syndicate Bank, Lucknow, Regional
Manager, Syndicate Bank Collectorate Compound, Meerut
and Sr. Branch Manager, Syndicate Bank, Meerut Cantt,
The facts of the judgement are very material in the present
case and the same is reproduced below :

Civil Misc, Writ Petition No. 48010 of 2000
Komal Singh,
Vs.

General Manager (P) Appellate Authority,
Syndicate Bank, & Ors.

This writ petition has been filed for quashing the
Qrder Dr. 18th March, 2000 passed by the Asstt. General
Manager, Syndicate Bank by which the petitioner has been
removed from the services of the bank with immediate effect
without disqualification for future employment. The
petitioner has also sought the quashing of the order dated
15th Sept. 2000 by which the appeal filed by the petitioner
against the aforesaid order of removal from service was
dismissed by the General Manager of the Syndicate Bank.
The consequential reliefs of salary, increments and other
benefits to which the petitioner would have been entitled if
he had not been removed from service have also been
claimed.

The petitioner was working as a clerk in the Meerut
Cantt. branch of the Syndicate Bank (hereinafier as the
‘Bank’). On 30th Dec. 1998 some burglars broke upon the
strong room of the bank in the night and burgled
Rs. 7,30.000/- after murdering Sri Banwari Lal who was

working as the Security Guard of the bank. During the
investigation of this incident by the police, it was found
that the petitioner alongwith Sri Vijay, Attender, Sri Manoj
Kumar, Water Boy late Sri Banwari Lal Security Guard in
the bank and Sri Raj Kumar and another person as
‘Photographer’ used to assemble after office hours as well
as holidays and on Sundays in a roont behind the premises
of the bank for drinking liquor and womanizing. The
petitioner and others admitted participation in such activities
during the course of police investigation. The petitioner
was thereafter suspended by the ordex dt. 21st Dec. 1998 in
contemplation of the disciplinary proceedings.

A charge sheet dt. 1 stFeb. 1999 was thereafter issued
to the petitioner by the bank mentioning therein that he
had indulged in highly indecent behavour on the premises
of the bank and such action on his part, besides being
seriously subversive of discipline, also tarnished and
seriously impaired the image of the bank in the eyes of
public. The petitioner was, therefore, charged for committing
gross miscenduct of indecent behaviour on the premises
of the bank under clause 19.5(c) of the Bipartite Seftlement
(thereinafter referred to as the Settlement) and also for
committing gross misconduct by doing acts prejudicial to
the interest of the bank under clause 19.5(3) of the seftlement.
The petiticner submitted a reply dt. 19th Feb. 1999 denying
the charges levelled against him. The departmental enquiry
was then held and the enquiry officer submitted a detailed
report dt. 9th Oct. 1999 which was sent to the petitioner by
the communication dt. 10th Oct. 1999 for his comments.
The petitioner submitted his comments by the letter dated
30th Nov. 1999. The Disciplinary Authority after examining
the entire records found that thé inquiry had been
conducted in accordance with the procedure prescribed in
the settlement and that ample opportunity had been granted
to the petitioner to defend his case. The Disciplinary
Authority also found that there was overwhelming
evidence in support of the charges and the enquiry officer
had relied upon the evidence adduced in the enquiry in
arriving at his conclusion that the petitioner was at guilty
of the charges levelled against him. The Disciplinary
Authority, therefore, concurred and accepted the findings

of the enquiry officer. It also noticed that the charges -

levelled against the petitioner were serious in nature and
constituted gross misconduct under clauses 19.5(c) and
19.5(j) of the settlement. It also observed that for Financial
Institution its image was of paramount importance and
anything done to impair its image had disastrous and far
reaching consequences and that the conduct of employees
who indulge in such activities should be viewed seriously.
The Disciplinary Authority was of the opinion that the
misconduct of the petitioner was of serious nature which
had affected the image of the bank adversely. Therefore,
taking into consideration the gravity of the charges
proved against the petitioner it passed the following
order :—
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“For committing gross misconduct of indecent
behaviour on the premises of the bank vide clause
no. 19.5(c) of the Bipartite Settlement.

Sri Komal Singh be and is hereby removed from the
service of the bank with immediate effect and with:t
disqualification for future employment. And for
committing gross misconduct of doing acts
prejudicial to the interest of the bank vide clause no.
19.5(7y of BPS.

Sri Komal Singh be and is hereby removed frm the
service of the bank with immediate effect without
disqualification for future employment.

Further his period of suspension will not tc treatcd
as on duty and he is not eligible for any back wages
etc. except for the subsistence allowance a' ..y paid
o him.”

Manager before whom the petitioner was also glven a.

personal hearing. The Appellate Authority was satisfied
thar there was sufficient evidence on record to sustain the
charges and, therefore, concurred with the Disciplinary
Authority in holding the petitioner guilty of the charges
levelled against him. It also held that the punishment
awarded by the Disciplinary Authority was not
disproportionate to the gravity of the misconduct.

Sri J. N. Tewari Senior counsel for the petitioner
submitted that as the charge levelled against the petitioner
was that he alongwith others used to assemble after office
hours as well on holidays and on Sundavs for drinking
liquor and womanizing in a room behind the premises of
the Bank, the petitioner could not be held to be guilty of
the misconduct contemplated under clause 19.5(c) of the
settlement since it deals with drunkenness or riotous or
disorderly or indecent behaviour on the premises of bank.
He further submitted that even otherwise, the aforesaid
allegations relates to his private life and cannot amount to
misconduct and in support of his contention he placed
reliance upon a judgement of this Court in the case of
Pravina Solanki Vs, State of UP. & Ors., reported in 2001
(2) ESC 719.Inrespect of the second charge, he submitted
that the act of drinking and womanizing in a room behind
the bank premises of the bnak he cannot be said to be an
act prejudicial to the interest of the bank and, therefore, the
charge under clause 19.5(j) was also not made out. He,
therefore, submitted that as act did not fall within the
definition of misconduct enumerated in the settlement, the
order for removal could not have been passed as was
observed by the Supereme Court in Rasiklal Vaghajibhai
Patel Vs. Alimedabad Municipal Corporation & Anr., AIR
1985 8C 504,

Sri 5 K. Singhal learned counsel appearing for the
bank, on the other hand submitted that the enquiry against
the petitioner had been held in accordance with the
procedure prescribed in the settlement and the Disciplinary

Authority after giving cogent reasons had found the
petitioner guilty of both the charges and, accordingly,
awarded the punishment of removal from service. The
Appellate Authority had also considered the submissions
and had also rejected the appeal. He, therefore, submitted
that in such circumstances when the petitioner had indulged
in such gross misconduct, no interference was called for
and in support of his contention he placed reliance upon a
Division Bench judgement of the Madras High Court in
State of Tamil Nadu Vs, PM. Belliappa reported in 1984(3)
SLR 534.

I have carefully considered the submissions
advanced by the learned counsel for the parties.

Chapter 19 of the settlement deals with disciplinary
action and procedure Clause 19.5 defmed ‘grass
misconduct” and is as follows :

“19.5 By the expression “gross misconduct™ shall
be meant any of the following acts and omissions on
the part of an employee.

(a) engaging in any trade or business ousside the
scope of his duties except with the written permission
of the bank ;

{b) unauthorised disclosure of information regarding
the afiairs of the bank or any of its customers or any
other person connected with the business of the
bank which is confidential or the disclosure of which
is likely to be prejudicial to the interests of the bank:

{c) drunkenness or riotous or disorderly or indecent
behaviour on the premises of the bank :

(d) willful damage or attempi to cause damage o
the property of the bank or any of its customers;

{e) willful insubordination or disobedience of any
lawful and reasonable order of the management orof
a Superior;

(f) habitual doing of any act which amounts to
“minor misconduct” as defined below, “habitual
meaning a course of action taken or persisted in
notwithstanding that at least on three previous
occasions censure or warnings have been
administered or an adverse remark has been entered
against him;

(g) willful slowing down in performance of work;
(h) gambling or betting on the premises of the bank;

(i) speculation in stocks, shares, securities or any
commodity whether on his account or that of any
other persons;

{j) doing any act prejudicial to the interest of the
bank or gross negligence or negligence involving or
likely to involve the bank in serious loss;

(k) giving or taking a bribe or illegal gratification
from a customer or an employee of the bank;
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{1) abetment or instigation of any of the acis of
omissions above mentioned” (emphasis supplied)

"The patitioner was charged under clauses 19.5(c)
anad () of the aforesaid settlement, sub-clause (c) of clause
19.5 deals with drunkenness or riotous or disorderly or
mecent behaviour on the premises of the bark while subs
<lause (j} deals with doing any act prejudicial te the interest
of th: bank.,

Both the charges require to be dealt separately but
bef:e that it is necessary to refer to the enquiry report.
The enquiry report dtd. 9th Oct. 1999 shows that on behalf
of the: management, the report dtd. 23¢d fan. 1695 submitted
by firi G.5. Rawat, Sub Inspector of Police to the
Superintendent of Police city and a copy of the First
information Report dtd. Ist Dec. 1998 in respeci of tie
burglary were filed and two witnesses namely Sri G.S.
Rawaat, Sub Inspector of Police and Sii Keshav Rao,
Manager of the bank were examined while on behalf of the
petitioner the letter drd. 3rd Aug. 1998 of the bark was filed
and Sri Rajeev Kumar clerk in the Saket branch of the
Syndicaie Bank was also examined. The enquiry officer
~ elaborately 3231t with the evidence of the Sub Inspector of
Tolize and (ko cvoss examination, The Sub Inspector of
Polize made statements regarding the reports submitted
by hirg to the Snperintendent of Police and the fact that the
percons invoived in the act including the petitioncr
admiited their invcivement in womanizing and consumption
{ipior 10 the Toora behind the premises of the hank. He
fuirtser stated that in his repoit of the Superintendent of
police city, he had recommended for departmental aciion
aga nit these persons. The enquiry officer also dealt with
the eviience of the Manager of the bank and the cross
exznination. The Manager of the bank aiso clearly siated
that the Superintendent of Police took him to the room at
rhi suekyard of the bank premises where items were tound
which clearl, indicated that liquor was consumed in
addizonte womnanizing. He aiso stated that in his presence,
e wvestigation officer read out the statemeni of Sri Vijay
Lovvded by him wherein he stated that he had consumed
Eyoer and indulged in womanizing on many occasions
alug with other staff members and the petitioner. The
enlre statement was read out in the presence of Sri Vijay
and he admitted in the presence of Manager that he had
given tiie statement out of his own free will and no pressure
of eny kind was exerted on him. The Manager of the Bank
4150 stated that at Lal Kurti Police Station a woman sitting
there inpresence of the Additional Superintendent of Police
=nc Station House Officer identified S1i Manoj and others
ane %ri Manoj also confirmed that she was brought to that
I0GH On Mmany occasions. After a careful analysis of the
evidence on record, the enquiry officer observed that there
was; sufficient evidence o conclude that the petitioner was
imvolved in the activity of liquor consumption and
womanizing in the room behind the premises of the bank,
Ir:sespect of the first charge, the enquiry officer was of the

opinion that as the room was at the backyard of the premises
of the bank it cannot be said that it was not within the
premizes of the bank and in respect of charge no. 2, the
enquiry officer was of the opinion that the act was
prejudicial 1o the interest of the bank.

FIRST CHARGE

The contention of Sri J. N. Tewari, learned Senior
counsel for the petitoner in respect of first charge is that
there cannot be any gross misconduct under clause 19.5(c)
of the settlernent since the petitioner had not indulged in
any act on the premises of the bank as even the charge
sheet mentions that the petitioner had indulged in drinking
liquor and womanizing in a room behind the bank. Sri Tewari
submitted that there was no evidence on the record
indicate that the room behind the premises of the bank had
also been letout o the bank.

Sri P. K. Singal learned counse! appearing for the
respondent bank, however, submitted that since the room
was situated at the backyard of the premises of the bank
such a strict interpretation of the provisions of clause
19.5(c) of the settlement should not be given and it must be
taken that the petitioner had been indulging in activities
on the premises of the bank.

It is true that a strict interpretation of “gross
misconduct’ as defined in clause 19.5(c) of the settlement
would require that the emplovee should be involved in
drunkenness or riotous or disorderly or indecent behaviour
on the premises of the bank and therefore in the present
case when the portion behind the premises of the bank
was not actually let out 1o the bank the act would not
amount to “‘gross misconduct” but it is not disputed by
the learned senior counsel for the petitioner that the room
was situated just behind the premises of the bank i the
backyard. It has, therefore, become necessary to consider
whether even in such circumstances, when the act was
committed in the immediate or close proximity of the
premises of the bank, it may still fall within the definition of
“gross misconduct” under clause 19.5(c) of the settlement.
The Supreme Court has repeated]y observed that the range
of activities which may amount toactof “gross misconduct”
are so varied that it may be possible for the employer to
exhaustively enumerate them. ‘An employee cannot,
therefore, be permitted to wriggle out of the clutche of the
definition of ‘gross misconduct’ by shifting the activities
to the immediate neighbourhood of the premises and then
claim that in view of the definition of “gross misconduct”
he cannot be punished.

This aspect was highlighted by the decision of the
Supreme Court in Central India Coalfields Ltd., Calcutta Vs
Ram Bilas Shobnath, AIR 1961 SC 1189, as the question
involved therein was whether thé charge of misconduct
could be made out even if the misbehaviour mentioned in
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the standing order had taken place outside the working
hours as well as outside the place of employment. The
workman was employed to perform his duties as an
underground Munshi in the colliery. Complaints bad been
reccived that the workman went to the quarters of his co-
workmen drunk and in a state of heavy intoxication and

the abused his co-workmen by using dirty and filthy |

lanjpuage. He also entered the room and threw the articles
hitter and thither. The Tribunal took the view that Standing
Order no. 26(5) which deals with drunkenness, fighting,
riotous or disorderty or indecent behaviour strictly did not
apply becuase, though the workman was guilty of the
misbehaviour meationed in the said Standing Order. his
misconduct had taken place outside the working hours as
well as outside the pit where he had to dischacge his duties.
Repelling this view, the Supereme Court observed :——

“It is comnmon ground that quariers are provided by
the appellant to its employees and shey are situated
on the coal bearing area at the distance of about 200
fet from the pit-mouth according to the appellant
zad at a distance of 2000 feet according to the
sespondent, standing Order No. 29(5; provide that
drunkenness, fighting, riotous cr disorderiy or
indecent bekaviour constitutes misconduct which
entails dismissal. Normally this Standing Order wou'd
apply to the behaviour on the premises where the
workmen discharge their Juties and during the hours
of their work. It may also be conceded that if a quarre!
takes p'ace between workmen outside working hours
and away from the coal premises that would be a
private miatter which may not fall within Standing

Order No. 29(5) but in the special circumstances of

this case it is clear that the incident took place inthe
quariers at a short distance from the coal bearing
ares and the conduct of the respondent which is
proved clearly amounts both to drunkenness as well
as riotous, disorderly and indecent behavior. In fact
as the enquiry officer in substance has found unless
the appellant took some acrion against the
respondent, breach of peace was threatened and that
is not a matter which the appellant could consider
with compliance” (emphasis supplied)

Appiying the same principle to the facts and
circumstances of the present case, it has to be held that the
petitioner was guilty or “gross misconduct” as defined in
clause 19.5(c) of the settlement as the act of consumption
of liquor and womanizing had taken place in a room just
behind the premises of the bank. This is precisely what the
enquiry officer in his report dt. 9th Oct. 1999 had observed
as he clearly mentioned that since the room was at the
buckyard of the premises, it cannot be said that it was not
within the premises, of the bank. There is therefore, no
inf{irmity in the view taken by the Disciplinary authority.
The contention advanced by the learned senior counsel
for the petitioner cannot be accepted.

SECOND CHARGE

This charge’is in respect of ‘gross misconduct’
enumerate under clause 19.5() of the settlement dealing
with an act prejudicial to the interest of the bank but before
proceeding to discuss it, is necessary to refer to certain
decisions of the Supreme Court dealing with the high
standards of honesty, integrity and conduct exested from
the empioyees of a bank.

In Dis:iphnéry Authority-cum-Regiona! Manager &
Ors. Vs, Nikunja Bthari Patnaik, (1996) 9 SCC 64 the Supreme
Court observed;

....................... Ifeach nfficer/employees allowed to
act beyond his autherity, the discipline of the
organisation/Bank would become chaotic and
unmsnagezble. Each officer of the bank cannot be
allowed to carve cut his own little empire wherein he
dispenses favour and largesse. No organisation more
particularly, a bank can function properly and
effectively if its officers and employees do not
observe the presuribed norms and discipline. Such
indiscipline cannot be condoned on the specious
grour.d that it was nct actuated by ulterior motives
or by exlraneous considerations .. ivrrreene o AS
mentioned hercinbetore the very dmclplme of an
organisation and more particularly a bank is
dependent upon each of its employees and officers
acting and opeating within their allotted sphere”.
{emphasis supplied)

In Tara Chand Vyas Vs., Chairman & Disciplinary
Authority and others {1997) 4 8CC 565 the Supreme
Court :—--

“The nationalised hanks, therefore, are the prime
sources and pillars for establishment of socio-
economic justice for the weaker sections. The
employees and officers working in the banks are not
merely the trustec: of the society. but also bear
responsibility ané owe duty to the society for
effectuation of sociv-econcmic empowerment. Their
acts and conduct should be in discharge of that
constitutional objective and if they derelict in the
performance of their duty. It impinges upon the
enforcement of the constitutional philosophy,
objectives and the goais under the rule of law.
Corruption has taken deep roots among the sections
of the society and the employees holding public
office or responsibility equally become amenable to
cotruptconduct in the discharge of their official duty
for illegal gratification. The banking business and
services are also vitally affected by catrastrophic
corruption. Disciplinary measures shoufd, therefore,
aim to eradicate the corrupt proclivity of conduct on
the part of the employees/officers in the public offices
including those in banks. It would therefore be
necessary to consider, from his perspective the need
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for discipiinary action to eradicate corruption to
properly channelise the use of the public funds, the
live wire for effcctuation of socio-economic justice
in ordet to achieve the constitutional goals set down
in the preamble and to see that the corrupt conduct
of the officers does not degenerate the efficiency of
service leading to denationalisation of the banking
system. What is more, the nationalisation of the
banking service was done in the public interest, Every
employee/officer in the bank should strive to see
that banking operations or services are rendered in
the best interest of the system and the society so as
to effectuate the object of nationalisation. Any
conduct that damages, destroys, defeats of tends to
defeat the said purposes resultantly defeats or tends
to defeat the constitutional objectives which can be
meted ouf the disciplinary action in accordance with

- rules lastrectitude in public service is lost and service
becomes a means and source of unjust enrichment
at the cost of the society.” (emphasis supplied)

In Ganesh Santa Ram Sirur Vs, State Bank of India
and another (2005) 1 SCC 13 the Supreme Court
observed -

e Mr. Salve submitted that the
appellant, the Branch Manager of a Bank is required
ter exercise higher standards of honesty and integrity
when he deals with money of the depositors and the
customers and, therefore, he is required to take al
possible steps to protect the interest of the bank to
discharge his duties with utmost integrity, honesty,
devotion and diligence and to do nothing which is
unbecoming of bank officer. Accordingly to Mr. Salve
good conduct and discipline are inseparable for the
functioning of every officer, Manager or employee
of the bank, who deals with public money and there
is no defence available to say that no loss or profit
resulted in the case, when the manager acted without
authority and contrary to the Rules and the scheme
which is formulated to help the educated unemployed
youth, Mr. Salve’s above submission is well merited
acceptance and we see much force in the said
submission,

The bank manager/officer and employees of any
bank, nationalised/or non-pationalised are expected
to act and discharge their functions in accordance
with rules and regulations of the bank. Acting beyond

. the one’s authority is by itself a breach of discipline
and trust and misconduct. {emphasis supplied)

In State Bank of India & Anr. Vs. Bela Bagchi & Ors.,
(2005) 78CC 435 the Supreme Court observed,;

“A bank officer is required to exercise higher
standards of honesty and integrity. He deals with
money of the depositors and the custorers. Every
officef/femployee of the bank is required to take all

possible steps to protect the interest of the bank and
to discharge his duties with utmost integrity,
honesty, devotion and diligence and to do nothing
which is unbecoming of a bank officer. Good conduct
and discipline are inseparable from the functioning
of every officer/employee of the bank.” (emphasis
supplied)

The aforesaid decisions of the Supreme Court clearly
emphasis that for a bank to function properly and
effectively it is imperative for its officers and
employees to observe the prescribed norms and
discipline and any conduct that damages, destroys,
defeats or tends to defeat the said purposes should
be meted our with disciplinary action. Good conduct
and discipline are inseparable for the functioning of
every officer, Manager or employee of the bank and
every officer or employee of the bank must take all
possible steps to protect the interest of the bank and
do nothing which is unbecoming of a bank officer/
employee.

It is in the light of the afogesaid observations made
by the Supreme Court for the maintenance of high
standards by the employees of the bank that it has
10 be examined whether the act of the petitioner in
assembling in the room behind the bank premises
aleng with some others persons for drinking and
womanizing can be said to be an act that is prejudicial
to the interest of the bank, therefore, within the
definition of “gross misconduct” under clause
19.5 (j) of the settlement . Itmust also be remembered
that “womanizing”” has been defined to mean “pursue
of associate illicitly with woman” while prejudicial
has been defined to mean tending to injure or impair,
damaging detrimental.”

‘The meaning and scope of misconduct was examined
by the Supreme Court in M.M. Malhotra Vs. Union of India
& Ors. (2005) 8 SCC 351. The charges levelled in the show
cause notice issued to the appellant were in respect of
having illicit relations with Miss Anna Suja John; ill-
treatment meted out and criminal force used by the
appellant on his wive and having contracted “plural
marriage” with Miss Anna Suja John. The enquiry officer
on a consideration of the materials observed that there
was irrefutable evidence of plural marriage and disgraceful
conduct of not only sleeping with Miss Anna Suja John
but also using criminal force against his wife, This brought
about an order of compulsory retirement which was
challenged in the High Court. The High Court dismissed
the writ petition and held that the conduct of the appellant
was unbecoming of a member of the disciplined force and
held that he was guilty of an act which was prejudicial to
the good order and discipline. The Supreme Court observed
that the subsequent marriage with Miss Anna Suja John
was not a case of plural marriage but then it also examined
the other contention regarding cruelly had highlighted now
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such acts were prejudicial to good order and discipline. In
this context, the Supreme Court observed as follows:

““Fhe range of activities which may amount to acts
which arz inconsistent with the interest of Public Service
and net befitting the status, position and dignity of a public
servant are so varied that it would be impossible for the
employer to exhaustively enumerate such acts and treat
the categories of misconduct is not capable of precise
definirion, the word “misconduct” on reflection receives
its cannotation from the context, the delinquency in
performance and its effect on the discipline and the nature
of the duty. The act complained of must bear a forbidden
quality or character and its ambit has to be constructed
with reference to the subject matter and the context wherein
the terms occurs, having regard to the scope of the statute
and the public purpose it seeks to serve.”

The Supreme Court therefore held that though the
charge of plural marriage could not be established, yet
taking into account the other allegations, it was an act
prejudicial to good order and discipline.

“The range of activities which may amount to acts
which arz inconsistent with the interest of Public Service
and not befitting the status, position and dignity of a public
servant are so varied that it would be impossible for the
ermployer o exhaustively enumerate such acts and treat
the categories of misconduct as closed. It has therefore to
be noted that the word “misconduct” capable of precise
definition. But at the same time though incapable of precise
definirion, the work misconduct on reflection receives its
cannotation from the context, the deliquency in
performance and its effect on the discipline and the nature
of the duty. The act complained of must bear a forbidden
quality or character and its ambit has to be construed with
reference to the subject matter and the context wherein the
terms occurs, having regard to the scope of the statute and
the public purpose it seeks to serve.”

The Supreme Court, therefore held that though the
charge of plural rnarriage could not be established yet taking
into acccount the other allegations, it was an act prejudicial
to good order and discipline.

In State Bank of India Vs. K.C. Tharakan & Ors.
{2005) 8 SCC 428 the Supreme Court examined as to what
conduct affect the interest of the bank. In the said case a
clerk-cum-typist of the bank was appearing at an
examination conducted by the Indian Institute of Bankers.
One of the Senior officers of the bank was the Invigidator
during the examination. The Clerk-cum-typist wrote three
Jetters to the Institute of Bankers making allegations against
the said Tnvgigilator. The bank issued a charge sheet dt.
8th April 1969 to him on the ground that he had
misconducted himself by making serious allegations
against a senior officer and therefore, indulged in a conduct
which was prejudicial to the interest of the bank. He was
discharged from the services of the bank. The clerk raised

a preliminary objection that the framed charge did not
constitute conduct. This was rejected by the Tribunal
against which a writ petition filled in the High Court, which
was allowed. The learned Judge held that no charge had
been made out as uader the Standing Orders disciplinary
action could only be taken provided the act was prejudicial
to the interest of the Bank and since the letters written by
the clerk were in respect of the conduct as an Invigilator
and not as an officer of the bank, no charge could be made
out, The appeal filed before the Division Bench of the High
Court was also dismissed. The Supreme Court, however,
allowed the appeal the observed,

“An allegation of corruption against a seniot officer
would affect the interest of the bank. In out view, it makes
no difference whether the allegation of corruption is in
conduct/work of the officer outside the bank. The
reputation of the bank gets affected if an allegation is made
that it officer(s) are corrupt. Thus, an allegation of corruption
against a senjor officer is one which would affect the interest
of the bank. The learned Single Judge was thus absolutely
wrong in holding that no charge had been made cut.”
(emphasis supplied)

It would also be useful to refer to the decision of the
Supreme Court in S. Govinda Menon Vs Union of India
AIR 1967 SC 1274 wherein it was observed:

“Rule 4 (1) does not impose any limitation or

" qualification as to the nature of the act or omission inrespect

of which disciplinary proceedings can be instituted....... It
does not say that the act or omission must have been
committed in the discharge of his duty or in the course of
his employment as a Government servant. It is, therefore,
open to the Government to take disciplinary proceedings
against the appellant in respect of his acts or omissions
which cast a reflection upon his reputation for integrity or
good faith or devotion to duty as a member of the Service.
In our opinion, it is not necessary that a member of the
service should have committed the alleged act or omission
in the course of discharge of his duties as a servant of the
Government in order that it may form the subject matter of
disciplinary proceedings. In other words, if the act or
omission is such as to reflect on the reputation of the officer
for his integrity or good faith or devotion to duty, there is
no reason why disciplinary proceedings should not be
taken against him for that act or omission even though the
act or omission relates to an activity in regard to which
there is no actual master and servant relationship. To put it
differently, the test is not whether the act or omission was
committed by the appellaat in the course of the discharge
of his duties as servant of the Government. The test is
whether the act or omission has some reasonable
connection with the nature and condition of his service or
whether the act or omission has cast any reflection upon
the reputation of the member of the service for integrity or
devotion to duty as a public servant.” (emphasis supplied)
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in this context reference may also be mace to the
1oflowing rbservations of Lpes, I.J. in Pearce V Fosier,
{1886)17CED 536 at P. 542,

“Tf a servart conduct himself in a way inconsistent
with the faithful discharge of his duty in the service, it is
misconduct which justifies immediate dismissal. That
misconduct according to my view need not be misconduct
in the carrying on of the service or the business. It is

sufTiciznt 1l it is conduct which is prejudicial or 3s likely to -

te orejudicial wo the interests or to the reputation of the
master, and the matter will be justified not only if he
discovers i af the time, but also if he discovers it afterwards,
in dismissing that servant.” (emphasis supplied).

ir. P.M. Beltiappa (supra) the Division Bench of the
Madras High Court examined what moral turpitude is and
in this cornext observed:—

“There 1s a reference to the petitioeer's conduct
amouniing 10 moral tirpitude, We have to poiat out that
the expressions “rmoral turpitude or delinquency™ are not
to receive a narrow construction and it would include
conduct conirary to and opposed w0 good morals and which
ts uncthical. The sald expressions have not found a
categoric definition anywhere, but we can safely take it
that it would include anything done contrary o justice,

lionesty. riodesty or good morals and contrary to what a .

man cwes 10 a fellow man or to society in general. It would
imply deprevity 2nd wickedness of character or disposition
of the person charged with the particular conduct, It may
also inciude an act which shocks the moral conscience of
society in general, It is now well settled that the misconduct
or unbecoming conduct or conduct of moral turpitude need
not necessarily relate to an activity in the course of the
employment and it could relate to an activity outside the
scope of the employment. Considering the high nature of
the oftice, the incumbent is placed in and the reputation of
mtegrity that is required for the discharge of the duties
annexed to that office, if the act of the Government servant
brings dovwn the reputation of not only himself but also the
office whizh he occupies, the employment, the Government
can defini:ely set the rule in motion for disciplinary action.
If the Government servant is found induiging in a conduct
which is uaworthy or unbecoming of an official of the State,
definitely, we cannot put a fetter on the discretion of the
State with regard to the action to be taken by it in this
context. The state, keeping its administration well pruned,
cannot be told by the Court as to what type of officers it
should entertain and what type of conduct it should tolerate
and ignore. The discretion is that of the State in these
matters and unless the discretion exercise and the decision
taken could come within the mischief of any of the well
scttled principles, this court shouid not superimpose its
ideas anc scuttle down the discretion to an illusion.”
{emphasic supplicd)

The aforesaid decisions clearly emphasis that for an
act to be prejudicial to the interest of the organisation it is

not necessary that it should be only in respect of his duties
in the organisation but could be for acts committed
somewhere else, it reflects on the reputation of the officer
or his integrity, good faith or devotion to duty and it would
be sufficient if the misconduct is prejudicial or is likely to
be prejudicial to the interest of reputation of the employer.

In the present case the petitioner alongwith others
use to assemble after officer houss in the room behind the
premises of the bank for consumption of liquor and for
womanizing. The petitioner was charged under clause 19.5
{j) of the settiement that this highly indecent behaviour,
apart from being subsersive of disciptine had also tarnished
and serious imparied the image of the bank in the eyes of
public, and therefore was prejudicial to the interest of the
bank. While analyzing charge No. 1, I have observed that
the activities carried out by the petitioner in the room
behind the premises of the bank should be taken to have
been carried out on the premises of the bank but even if it
is assumed that the activities were not carried out on the
premises of the bank then too in view of the aforesaid
decisions of the Supreme Court, It is not necessary to
establish the charge under clause 19.5 (j) of the settlement
that the activities should be carried out on the presmises
of the bank and all that has to be examined is whether such
activities periodically affect the interest of the Bank.

. The Disciplinary Authority noticed that for Financial
Institutions its image is of paramount importance and
anything done to impair its image has disastrous and far
reaching consequences and therefore the conduct of an
employee who'indulges in such activities should be viewed
very seriously as it affects the image of the bank adversely.
The Appellate Authority was also of the view that the
activities of the petitioner in aroom at the backyard of the
prémises of the bank had tarnished the image of the bank
before the public, clause 19.5 (j) of the setilement does not
require that such activities should be carried out on the
premises of the bank. It merely provides that any act
prejudicial to the interest of the bank would amount to
gross misconduct for which action can be taken. The
Supreme Coart in the case of M.M. Malhotra (Supra)
observed that the act of an Air Force Officer in using criminal
force against his wife and sleeping with another lady in the
presence of his wife amounted to an act which was
periodical to the good order and discipline. In K.C. Tharkan
& Ors (supra) the Supreme Court observed that an
allegations of corruption against a senior officer would
also affect the interest of the bank even though it may not
be in respect of the conduct/work of that officer in respect
of the work of the bank. In 8. Govinda Menon (supra) the
Supreme Court-observed that action could be taken for an
acteven if it was committed somewhere else if it reflects on
the reputation of the officer his integrity, good faith or
devotion to duty.

The petitioner had induiged in drinking and
womanizing in aroom behind the premises of the bank.
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The activities carried out by the petitioner clearly impair
the imsge of the bank and have far reaching consequences.
It is for this reason that it has been repeatedly observed by
the Supreme Court that every employee of the bank would
strive t0 see that the banking operations or service are
rendered in the best interest of the system and any conduct
that damages, destroys; defeats or tends to defeat the said
purposes should be meted out with disciplinary action.
The act committed by the petitioner in associating illicitly
with woman is clearly forbidden and would tend to lower
the image of the bank in the eyes of the public. The
reputation of the bank would obviously get affected. Thus,
in view of the aforesaid decisions of the Supreme Court, it
is evident that the act committed by the petitioner was an
act prejudical to the interest of the bank. It cannot, therefore,
be said that clasue 19.5 (j) was not attracted.

The decision in the case of Pravina Solanki (Supra)
relied upon by the learned senior counsel for the petitioner
is not applicable because in the present case, the
Disciplinary Authority had clearly come to the conclusion
that the conduct of the petitioner had adversely affect the
image of the bank before the public

No Evidence

Sri J. N. Tewari learned senior counsel for the
petitioner then submitted that the charge consumption
liquor and womanizing in the room behind.

The back premises cannot be said to be made out as
there is no clinching evidence in this regard. This regard.
This connection of the learned senior council cannot also
be accepted. The Supreme Court in the case of High Court
of judicature at Bombay through its Registrar Vs.
Shri Uday Singh S/o Ganpatrac Naik Nimbalkar and Ors.
reporied in JT 1997 (5) SC 298 held that disciplinary
proceeding are not criminal trial in which the charge is
tequired to be proved beyond doubt. In the case of
disciplinary enquiry, the technical rules of evidence have
no application and preponderance of probalities and some
material on record would be necessary to reach a conclusion
whether or not the delinquent has committed misconduct
and whether as a reasonable man, in the circumstances.
Would be justified in reaching that conclusion the same
view was reiterated by the Supreme Court in the case of
Depot Manager, A.P. State Road Transport Corporation
and Mohd. Yousuf Miya reported in 1997(77) F.L.R. and in
the case: of Lalit Popli Vs. Canera Bank and others reported
in (2003)3 SCC 583. It was held that strict standard of roof or
applicability of the evidence Act stands excluded and the
standard of proof in the departmental proceedings is not the
same a5 of the criminal trial. In the disciplinary proceedings
the preliminary question is whether the employee is guilty of
such conduct as would merit action against him, whereas in
crimine! proceedings the question is whether the offences
registered against him are established and if established
what sentence should be imposed upon him.

295% GIO7-16

The obsegvations made by Supreme Court in the case
of Sri Udaygingh (supre) regarding reappreciation of
evidence by the High Court must also not be forgotten. It
was observed as follows :

“In judicial review, it is settled law that the Court or
the Tribunal has no power to trench on the jurisdiction to -
appreciate the evidence and to arrive at it own conclusion,
Judicial review is not an appeal from a decision but a review
of the manner in which the decision is made. It is meantto
ensure that the delinquent receives fair treatment and not
to ensure that the conclusion which the authority reaches

~ isnecessarily correct in the view of the Court or Tribunal.

‘When the conclusion reached by the authority is based on
evidence, Tribunal is devoid of power to reappreciate the
evidence and would (sic) come to its own conclusion on
the proof of the charge. The only consideration the Court/
Tribunal has in its judicial review is to consider whether
the conclusion is based on evidence on record and
supports the finding or whether the conclusion is based
on no evidence. This is the consistent view of this Court
vide B.C. Chaturvedi vs. Union of India (1995) 6 SCC 749,
State of Tarni] Nadu vs. T.V. Venugopalan JIT 1994 (5) SC
337 = (1994) 65CC 302 (SCC para 7), Union of India vs.
Upendra Singh JT 1994 (1) SC658 = (1994) 3 SCC357(SCC
para 6), Government of Tamil Nadu vs. A. Rajapandian JT
1994 (7)SC492=(1994) 1 SCC 216 (SCCpara 4)and B.C.
Chaturvedi vs. Union of India (at pp. 759-60)"

The Supreme Court in Rae Bareli Kshetriya Gramin
Bank vs. Bhola Nath Singh and Ors, {1997)3 SCC657 held
as follows :—

“Under these circumstances, the question arises
whether the High Court would be correct in law to
appreciate the evidence and the manner in which the
evidence was examined and to record a finding in that behalf.
Judicial review is not akin to adjudication of the case on
merits as an appellate authority. The High Court, in the
proceedings under Article 226 does not act as an appellate
authority but exercises within the limits of judicial review
to correct errots of law or procedural errots leading to
manifest injustice of violation of principles of natural justice,
In this case, no such errors were pointed out norany finding
in that behalf was recorded by the High Court, On the .
other hand, the High Court examined the evidence as if itis
a court of first appeal and reversed the finding of fact
recorded by the enquiry officer and accepted by disciplinary
authority. Under these circumstances, the question of
examining the evidence, as was done by the High Court, as
a first appellate court, is wholly illegal and cannot be
sustained,” :

In 8. R. Saini vs, State of Punjab (1999) 8 SCC 90, the
Supreme Court observed as follow :—

“Before adverting to the first contention of the
appellant regarding want of material to establish the charge,
and of non-application of mind, we will have to bear in
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mind the rule that the court while exercising writ jurisdication
will not revérse a finding of the inquiring authority on the
ground that the evidence adduced before it is insufficient.
If these is some evidence to reasonably support the
conclusion of the inquiring authority, it is not the function
of the court to review the evidence and to arrive at its own
independent finding. The inquiring authority in the sole
judge of the fact so long as there is some legal evidence to
substantiate:the finding and the adequacy of reliability of
the evidenc¢ is not a matter which can be permitted to be
canvassed before the court in write proceeding.

" A narration of the charges and the reasons of the
inquiring authority for accepting the charges, as seen from
the record. Shows that the inquiring authority has based
its cbnclusions on materials available on record after
consideringithe defiance put forth by the appellant and

thes¢ decision in our opinion, have been taken in a -

reasgnable thanner and objectively, the conclusion arrived
at by the inquiring authority cannot be termed as either
being pervetse or not based on any material nor is ita case
where there'has been any non-application of mind on the
part of the igquiring authority like wise the high court has
looked in to the material based on which the enquiry officer
has ¢ome t? the conclusion, with in the limited scope
availible to it under article 226 of the constitution and we
do nét find any fault with the findings of the high court in
the regard. '

In the case of Lalit P opli vs. Canara Bank and Ots.
(2003)3 SCC 583 the Supreme Court observed as follow :—

“While exercising jurisdiction under article 226 of
the constitution the high court does not act as an appellate
authdrity. Itsjurisdiction is circumscribed by limits of judicial
review to cohect errors of law or procedural errors leading
to mdinfest injuries or violation of principal of natural justice
judidial review is not akin to adjudication of the case on
merils as an|appellate authority.”

. In the;present case, the inquiry officer, on the basis
of eqldence |on the record both documentary and oral has
recojded a dategorical finding that the petitioner has been
conspming liquor and indulging in womanizing in a room
behind the Hank premises. The disciplinary authority and
the appellate authority have also examined the matter in
detal] and hive concurred with the finding recorded by the
inquiry offider. Learned senior consul for the petitioner has
not heen able to substantiate that the aforesaid finding is
either arbltrary or perverse. It is not possible for this court
to reTam@tor the evidence and record a different finding.

AI.I[‘ERNATE ARGUMENT

Sri P.K. Singhal learned counsel appearing for the
respondent bank raised an alternative arguments ihat even
if the charge no. 1 is held to be not made out in the sense
that the activities were not carried out on the premises of
the bank then too the order of removal of service can be
sustdined in:view of the finding in respect of charge No.2

there is merit in contention. In the first instance. It must be
noted that the Disciplinary Authotity has awarded separate
punishment in respect of charge No. 1 and charge No. 2.
Therefore even if charge no. 1 is not made out then too the

punishment of removal service can be sustained under

charge no. 2. This apart this question was also considered
by the Supreme Court in P.D. Agarwal Vs. State Bank of
India and Ors. 2006 AIRSCW 2504. The Supreme Court
after taking into consideration itsi earlier decision in State
of Orissa & Ors. Vs, Bidyabhushan Mohaputra AIR 1963
SC 779 held that even if the chiarges which have been
proved justified the importation pf punishment dismissal
from service, that code can sustain the order of punishment.
In the present case, charge no. 2:against the petitioner is
very serious and, therefore, the order removing the
petitioner from service can not.be set aside even it is
assumed that charge No. 1 is not made out.

Thus, as none of the contentions advanced on behalf
of the petitioner have any force the writ petition is liable to
be dismissed and is accordingly d:smxssed

Sd/-
Dilip Gupta
Issues were framed on 24-9-03 which are as under;

1. Whether the charge sheet was not issued by the
Disciplinary Authority? If so, its effect.

2. Whether the charge shee is vague and not specific
as alleged on behalf of the worker?

3. Whether the findings of the Enquiry officer are
perversed and based on no evidence as alleged
on behalf of the worker. :

4. Whether the extreme pénality of removal from
service is highly objectionable and deserves to
be set aside? and

5. What relief can be granted to the worker by this
Tribunal?

The worker got summonned attendance register for
the period from 1-11-98 to 30-12t98 and the management
filed the same which s paper no. C-32,

Worker examined himselfl and the oppoiste party
examined Sri AK Srivastava as management witness.

Worker filed written argumént and the apposite party
also filed written arguments. Parties will given opportunity
to put forth from oral submissions and they were heard.
According to the charge sheet during the course of police
investigation it was found that in a room behind the bank
premises Sti Vijay alongwith Sri Komal Singh, Clerk of Meerut
cantt branch Manoj Water boy Lat¢ Banwari Lal, Raj Kumar
S/o Banwari friend of Late Sri Banwari Lal and ancther person
known as photographer use to assemble after office hours
as well as on holidays and sundays for drinking liquor
indulging in womanizing etc. In the circumstances it was to
be ascertained whether alleged room in the bank premises
or outside the bank. The relevant ¢f the extract of the order
sheet dt. 5-5-05 is reproduced below;
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“C'ase taken up while perusing the file for dictating
the Award, I found that worker has been charged for
misconduct under Article 19.5 (c) & (j) which are asunder;

_ (c) drunkenness or riotous or disorderly or indecent
behaviour on the premises of the bank;

(j) doing any act prejudicial to the interest of the
bank or gross negligence or negligence involving or likely
to involve the bank in serious loss;

According to report of Police Station, Sadar Bazar,
Cantt. Meerut during investigation this fact was found
that behind the bank premises in the room several persons
including Vijay Pahalwan (worker) used to collect and they
used to drink liquor and indulged in womanizing. Worker

has stated in his evidence that the room alleged to be use .

for offence is not in the premises of the bank, instead, it is
out side the bank. His statement in para 4 is as follows;

‘g W AR w S w ade @ el =
ot & s FreoEl W T aiE W osufem an fam
FAY FH Ive@ 9 e H £ 597 §% @ 97 o 1 39 I
% A o dgg St 39 TR AfaE o @ I W
&Y omi F 3@ W A w9 € TN FIR W 50 9 T e

In the charge sheet it is written “That in the course
of Police investigation it was found that in a room behind
the bank premises, you along with Sri Komal Singh, Clerk
Meerut Cantt. branch. Sri Manoj, Water boy, Late Sri
Banwari Lal, Security Guard, Sri Raj Kumar S/o Sri Banwari
Lal (friend of late Sri Banwari Lal, Guard) and another
person known as PHOTOGRAPHER used to assemble after
office hours as well as on holidays and on Sundays for
drinking liquor and indulging in womanizing etc.”

In the circumstances it is to be ascertained that

alleged room is within the bank premises or outside the
bank premises.

"In the circumstances aforesaid, worker and the
management of the bank is directed to inspect the room
and prepare a site plan with the assistance of their
represeritative to depict if the room falls within the premises
of the bank or outside the premises of the bank and report
be filed in the court within 2 months from the date of order.
Let the copy of order be sent to parties concerned
immediately by registered post.

Office will report after passing of order when it has
sent the copy of order sheet.
Dt.:5-5-05

Sd/-
PRESIDING OFFICER

In the persuance of the order inspection report
C-40 and C-41 were filed.

The representative of the opposite party moved an
application C-44 for permission to examine Sri Keshav Rao
the then Branch Manager in support of spot inspection

report. The opposite party filed a objection paper No.
C-45 against the application on behalf of opposite party.
After hearing the parties worker provided opportunity to
lead evidence on their inspection report in the court. It was
also ordered that the worker will have first opportunity to
lead evidence and thereafter the opposite party will have
the opportunity to lead its evidence accordingly
application and objection was disposed off.

On 29-3-06 Sri Rajendra Kumar was examined on
behalf of the worker and the opposite party filed the
affidavit of its witness as per the orders of the court.
Thereafter the representative of the opposite party filed
the judgement of Hon’ble High Court passed in writ petition
48010 of 2000 Komal Singh vs General Manager, Syndicate
Bank. .

Again heard the arguments.

It is concluded by the Hon’ble High Court in the
judgement between Komal Singh vs. General Manager,
Syndicate Bank “This is precisely the enquiry officerin his
report dt. 9-10-99 had observed as he clearly mentioned
that since the room was in the backyard of the premises it
cannot be said that it was not within the premises of the
bank. There is therefore, no infirmity in view taken by the
disciplinary authority. The contention advanced of the
learned senior counsel cannot be accepted.”

The trade union has examined its office bearer Sri
Rajiv Kumar and has stated that he is " Wr=ita JuTeae”.
Extract of cross examination of the said withness is
reproduced below :

V. SR ¥ # W 4R wWE SR § fl #
71 7Y ?

3. 98 o qR 9% ¢ i W @ - fan
& W T A

LYyE TR s s A we @ dRe
forad Qe e 2

3. W § YE W WS T 24 B e ¥ el
Heami

Q. 79 goaer 9% ¢ e 3T e ¥ W@ 9 9w
H afv farelt w1 fireen & ol 7 & Rt 9 e
£ 7 .
I, 35 TR A 6T FH # T e @ sfdfem w
T | A gt 9 W ¥ e wh Qi and
I IE SRR Q AN w21 56 ©F
R WY T T SEm & e W

On above question and answer the Presiding Officer

~ has given his observation that”

" g w WE S W "
7. % 7R % gt W frwm vam a1 i §?
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The respresentative of the opposite party Sri Vinay
Shankar has filed his inspection report after inspecting
property and that is available on the record. The inspect
report contains site plan showing its boundary as under :

1. West Main gate

2 East Long space open land

3. West Workshop of Maruti Udyog

4. East Bank’s back deor thereafter two
rooms

The respresentative of the bank has written in the
repori that bank premises are surrounded by four walls
having one main gate and thereafter there is ample open
space all round the branch, having two rooms on its back
yard in the inner side of the bank boundary wall. Both
rooms are still under the physical possession of the bank
as the same cannot be used by any outside because after
banking hotrs, the main gate of the boundary wall is being
closed and. there is no tenant or occupier of the entire
accommodation including room in question which were
being used by the worker alongwith his other associate
outsiders for illegal acts and ommission of consuming
alcohol and womanization activities,

From carcful examination of statement of Sri Rajiv
Kumar read with inspection report of the representative of
the apposite party I come 1o the conclusion that the rooms
in question which was used for immoral activities by the
worker and his associates exists within the premises (back
yard) of the bank and there is no doubt about it that the
rooms used for such activities in the premises of the bank.
1t is noteworthy that the trade has produced as many as 4
photos but the same are irrelevant as it does not depict the
correct pasition.

Now I come to the issue framed by this court on
24-09-03 which are written at page 40.

Issue No. 1 has not been pressed by the
reprasentative of the trade union.

Issue No. 2 also not pressed by the representative of
the trade union.

Now I, come to the Issue No. 3 which is as follow:

Issue No. 3 : Whether the findings of the enquiry
officer are perversed and based on no evidence as alleged
on behalf of the worker?

Worker has admitted in his statement that the bank
robbery tock place on 1-12-98 and he has also stated that
at that time he was posted at Extension counter of Kankar
Khera which is distance of about 2 Kms. from the main
branch. He has also admitted that a FIR was lodged
however, he was not named in FIR. He has admitted that he
was served with charge sheet dt. 1-2-99 by the bank. He
has also stated that the enquiry was not conducted
correctly however he has admitted that he was present on
each day and date of proceeding of the enquiry. He has
also stated that on 3-12-98 at about 1.30 night police took
him up and after interrogation and finding him not guilty
he was left out. He has stated-that whatever he stated
before police, it was under fear and undue pressure. Worker
has admitted that he was suspended on 11-12-98 and was
served with charge sheet thereafter.

In cross examination worker has denied that any
enquiry proceeding was conducted against him but when
he was confronted with the enquiry proceeding paper No.
19/9 to 19/29, he admitted that on every page there are his
signatures. But later on his own statement that he went in
the enquiry but it was not read over to him. He also admitted
that enquiry proceedings continued on different dates. He
has also admitted that during the course of enquiry he was
assisted by Rajiv Kumar and Sri Anil Srivastava who are
the office bearer of the trade union. He has also admitted
that both of his representative stated above where present
in the enquiry proceedings through out and they placed
his case before the enquiry. He has also admitted that he
was also present in the enquiry proceeding alongwith his
representative. Worker has also admitted that he has no
personal complaint against the enguiry officer. He has also
admitted that disciplinary authority gave him opportunity
of personal hearing. Worker has also admitted that he
prefesred appeal. On perusal enquiry proceedings paper
No. 19/9 to 19/29 following facts are ernodient.

On 1-6-99 the enquiry officer read out the charge
sheet to the worker and asked him whether he admits the
charge. Worker replied he has heard and understood the
charge sheet and he denies the charges levelied against
him. Thereafter the presenting officer and management
representative furnished the list of witness and documents
for proving the charge and copy of the said list of witness
and documents were provided to the worker. Management
representative produced the original certified copy of the
documents listed by him and he :informed that same has
been handed over to worker. Worker admitted in the enquiry
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proceeding that he got the certified copies of the
documents. 'Worker has stated that FIR is not against him
and therefore i.e. is not relevant. The report purported to
have been submitted by the Sub Inspector is on the plain
paper and ulso does not any seal of the department/
authorities and it does not admitted. During the course of

enquiry management representative submitted that FIR was

lodged by the bank in connection with “z#d#” held at the
Cantt. Branch, Meerut and during the investigation by the
police authorities it was found that charge-sheeted
employee was involved in some activities for which he has
been charged vide charge-sheet under reference, and hence
FIR is relevant. Management representative also submitted
that carbon copy of the report submitied by the Sub-
Inspector to Supdt. of Police has been duly forwarded to
us by the Regional Manager, Meerut. He also informed
that concerned Sub Inspector is also produced as witness
in the enquiry as per list submitted by him and hence there
is no reason to doubt the genuineness of the document.

The management examined Sri G. K. Rawat, Sub
Inspector of police as MW-1. He has proved the documents
marked MEX 2 which is photo copy FIR criminal case No.
478/98 under section 460 IPC which was lodged by the
Branch Manager, Cantt. branch, Meerut Mr. Keshav Rao.
The case was investigated by him, (Shri G. K. Rawat) and
he identified the documents MEX-1 which is carbon copy
of the letter which is written and signed by him. He
confirmed contents of MEX-1. He also identified the worker
Vijay who was present in the proceeding. Worker wascross-
examined on behalf of the worker. During the course of
examination it was proved that he was investigating officer
of the case and FIR which is MEX-2. Two witness examined
on behalf of the management is Mr. M. Keshav Rao,
Manager Cantt branch, Meerut. He has stated that police
investigation was carried out by Sri G. S. Rawat on 1-12-98
itself and on preliminary enquiry he collected the names
and addresses of the staff. On 2-12-98 Supdt. of Police
also joined the investigation. They interrogated the water
boy the son of the part Time Sweeper and the tea-vendor
on that day. Subsequently the Supdt. of Police took him to
the room at the backyard of the branch premises where a
cornef, he also found caps of liquor bottles, condom
packets etc. Cn probing further in and around this room
they could find a number of siailar items in additions to the
liquor pouches. This made tse Supdt. of Police, City to
conclude that liqguor was consumed in addition to
womenising activity, Witness further stated that on 3-12-
98 it was brought to his notice that Vijay, attender was in
police custody and it was requested to him to help in
releasing him therefore he went to Sadar Police Station
along with Capt. Rajeshwar Singh, Security Officer , RO,
Cantt branch, Meerut and Sri Subhash Chopra, Asstt.
Manager and met the SHO and the investigating officer Sri
G.S. Rawat. In his presence Sri G.S. Rawt read out a
statement recorded by him from Vijay wherein worker

informed the police of having consumed liguor on a number
of occasions along with few other staff members including
Komal Singh. He further informed the police that
womenising activity also took place. It was also recorded
that Sri Banwari, the deceased private armed guard and
Manoj the water boy took part in the above activities but
he did not participate. After this Vijay was brought to the
SHO’s room and the entire statcment was read out in his
presence. Worker confessed in his presence that he had
given this statement on his own free will as a statement
based on facts and no pressure of any kind was put on
him. He informed that he was treated properly by the police
and was even given something to eat. Witness has further
stated that on his request Vijay was allowed to go and he
took him with him to work in the base branch. The police
had requested for the presence of Sri Manoj, water boy to
continue with the investigation. Witness stated that he
requested Sri Rawat that interrogation to take place in his
presence but he insisted that it shail be done at the police
station. Within 10 minutes of preliminary questioning of
Manoj, a message was brought to Sri Rawat to bring Manoj
and Vijay to the Lal Kurti Police Station. The witness
accordingly went to branch collected Sri Manoj and Vijay
and reached to Lal Kurti Police Station. The witness also
requested his staff to accompany him. When he reached
the Lal Kurti Police Station he found a woman seated on
the ground near a chair occupied by Sri Navneet Yadav,
ASP and SHO of Lal Kurti Police Station.

Shri Manoj was first asked to identify the women
and the initially denied any knowledge of her but the women
immediately identified him by his names. The ASP asked
the lady “Kya yeh tha®? She replied “Haan Sahib”
Subsequently Vijay was also brought and on being asked
similarly again she said “Haan Sahib”. On further probing
from Manoj though initially he refused to acknowledge the
woman but later he confessed that she was bsought on
many occasions to the branch by him which he, Vijay and
Komal Singh, participated with her. When the woman was
questioned again she confirmed the names of Shti Manoj,
Sri Vijay and Komal Singh. She was asked in Hindi “K'YA
YEHTEENO TEESNOVEMBER KIRAAT KOTHEE.” She
answered “HAAN SAHIB YEH TEENO USRATKOTHEE.”
At this stage even Manoj on being questioned confirmed
the presence of all the three persons on the night of 36-11-
98. At this turn up event the police requested that he
should leave them to continue with their further
investigation,

The above witness was cross-examined on behalf of
the workman. Worker was given an opportunity to lead
defence witness. Worker examined Rajiv Kumar as DW-1.
Sri Rajiv Kumar states that on coming to know that Vijay
has been detailed at Sadar Police Station and he rushed to
police station and subsequently the Manager Cantt. branch
Sri Rao also reached along with Sri Chopra, Asstt. Manager
of the branch. Sri Rajiv Kumar question SHO for the
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detention of the worker the SHO informed that he has
brought him in connection of a womanissing and liquor
consumnption behind the premises of the bank in cross
examination he has stated that other staff members also
reached the palice station. However, he denied that warker
made any confessional statement.

Worker did not produce any other witness and he
has also not éxamined himself and insisted to close his
evidence.

Lhave perused the enquiry report on record and find
that findings of the enquiry officer are based on evidence
on record and it does not suffer any perversity.

On the discussion above I came to the conclusion
that the enquiry has been conducted in accordance with
the principle of natural justice and the findings of the
enquiry officér does not suffer any perversity. The issue
No.3is thereflore decided against the worker/trade union.

Now issue No, 4 is taken up regarding penalty. Issue
No. 4 : Whether the extreme penalty of removal from service
is highly objectionable and deserves to be set aside?

Conduct of the workman is such which can not be
termed as light misconduct but it is serious misconduct on
the part of the bank employee. Consumption of liquor in
the premises af the bank and womanising is such a activity
which brings bad name to the banking industry and it can
not be taken leinently. Hon’ble High Court, Allahabad,
Lucknow ben(:h the judgment of which is cited on page 17
to 40 passed in the case of the co-workman Komal Singh
invoived in the same incident is guideline for me to come to
the conclusion that extreme penalty of removal is warranted
in the present case and bank can not be forced to keep
such employee in the bank. Issue No. 4 is decided against
the workman,

On the discussions aforesaid I come to the conclusion
that teyminatipn of Sri Vijay from Syndicate Bank by its
management vide order dtd. 18-3-2000 is just fair and legal.

Issue No. 5 : What relief can be granted to the worker
by this Tribunal.

Since the termination is just fair and legal in the
circumstances;the worker is not entitled to any relief. Award
passed accordingly

LUCKNOW

18-6-2007 SHRIKANT SHUKLA, Presiding Officer
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New Delhi, the 26th June, 2007

S. 0. 1999.— In pursuance of Section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the Centrai

Government hereby publishes the Award (Ref. No. 185/

2006) of the Central Government Industrial Tribunal -cum-

Labour Court, Ernakulam as shown in the Annexure, in

the Industrial Dispute between the management of Canara

Bank and their workmen, received by the Central
Government on 26-6-2007.

[No. L-12012/254/1999-IR(B-ID)]
RAJINDER KUMAR, Desk Officer
ANNEXURE
IN THE CENTRAL GOVERNMENT INDUSTRIAL
'IRIBUNAI.»CUM-[ABOURCOURT,
BRNAKUIAM
PRESENT
Shri P. L. NORBERT, B.A., L.L.B., Presiding Officer
(Wednesday the 13th day of June, 2007/
23rd Jyaistha, 1929)
LD. 185 of 2006
(1.D. 4/2000 of Labour Court, Ernakulam)
‘Workman Shri Dehj G.
35/78, Warrier Cottage
Puthempurackal Road,
Palarivattom,
Kochi-682 025.

Adv. $hri Ashok B, Shenoy.
The Dy. General Manager,
Canara Bank, Circle Office,
Staff Section (W),

Spencer Junction,
Thiruvanathapuram
" Adv. Shri M. C. Sen
AWARD
This is a reference made by Central Government under
Section 10 (1)(d) of Industrial Disputes Act, 1947 for
adjudication. The referenceis:
“Whether the action of the management of Canara
Bank in imposition of punishment of discharge from
services of the workman Shri Devraj G., Clerk,
Account Section. Trichur w.e f. 4-1-1999 for certain
alleged misconducts is legal and justified? If not what
relief be workman is entitled for 77
2. The facts of the case in brief are as foliows :—

Management
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The workman, Shri Devaraj G. was appointed as
clerk in Canara Bank at Pulpally Branch. He was
charge-sheeted on 20-9-1996 alleging misconduct of
remaining absent unauthorisedly, wilfully discbeying
lawful and reasonable orders of superiors and acting
prejudicial to the interest of the bank. A domestic
enquiry was conducted and the workman was found
guilty of all the charges. The Disciplinary Authority
imposed a punishment of discharge with
superannuation benefits. An appeal filed by the
workman was dismissed. The workman has
challenged the proceedings of enquiry imputing
biased mind on the Enquiry Officer and contending
that the Enquiry Officer has not comptied with the
principles of natural justice. He also attacks the
findings and questions dis-proportionality of the
punishment imposed by the Disciplinary Authority,
Therefore he secks reinstatement in service with back
wages, continuity of service and consequential
benefits. The management has refuted all the
contentions of the workman. According to the
raanagement the Enquiry Officer, complied with the
principles of natural justice and procedure for
domestic enquiry and has conducted a fair enquiry.

The findings are supported by evidence. Ample

opportunity was given to the workman in the enquiry

and he was also given chance to adduce defence
evidence. The workman was a habitual absentee.

Disciplinary action was taken and punishment was

imposed thrice in the past for unauthorized absence.

The punishment is proper and proportionate to the

raisconduct. No inference is called for in the findings

of Enquiry Officer and the punishment of disciplinary
authority. '

3. Since the validity of enquiry was questioned by
the workman it was heard as a preliminary point and found
that the enquiry was conducted following the procedure
and observing the principles of natural justice and enquiry
is legal and valid. What remains to be considered are the
following points :

(1) Are the findings sustainable?

(2) Is the punishment proportionate?

.The evidence consists of the oral testimony of MW1
(Enquiry Officer) and documentary evidence of Exts.
M1 and M2 ( Enquiry Files).

4, Point No. (1):

Ext. ME-1 is the charge-sheet. The 1st charge is that
the workman had applied for leave for 3 months from
6-11-1995 without producing a medical certificate from
bank’s panel doctor and that he had applied for leave on
false ground. Hence his leave for the period from
6-11-1995 for 3 months and extended up to 26-4-1996 was
treated as unauthorized and on loss of pay (LOP). This
was a misconduct of wilfully disobeying lawful and

reasonable orders of superiors falling under Chapter X1
of Regulation 3, Clause (d) of Canara Bank Service Code.
The 2nd charge is that he was a habitual absentee and he
was subjected to three previous disciplinary actions and
imposition of punishments and repetition of the same
misconduct is a gross misconduct within the meaning of
Chapter X1, Regulation 3, Clause (1) of the Code. The 3rd
charge is that the above conduct of the workman is
prejudicial to the interest of the bank falling within Chapter
X1, Regulation 3, Clause (m) of the Code. According to
the learned counsel for the workman there is no violation
of the Leave Rules. The workman had leave at credit. He
had applied for leave before he proceeded on leave. Hence
he had not disobeyed the instructions of his superior
officers. Consequently his actions do not become pre-
judicial to the interest of the bank.

5. It is not seriously disputed that the workman had
been availing leave off and on the ground of illness. He
used to apply for sick leave with medical certificate. His
illness is said to be Lumbago (pain at the lower back). He
was transferred to Pulpally branch of the Canara Bank in
1990. Ext. ME-13 contains leave details. It shows that he
had taken LOP for 77 days, AWL 1375 days and he had a
credit balance of PL of 16 days, SL 46 days and UCL 39
daysason 14-11-1995. Ext. ME-17 is leave application on
LOP for 3 months from 6-11-1995. By Ext, ME-18 bank
rejected his application and treated the absence as
unauthorized and he was asked to report for duty
immediately. A telegram was also sent to him and copy is
Ext. ME-19. He did not report for duty. On the other hand
he sought extension of leave after 3 months for a period of
15 days on half pay leave/LOP with medical certificate by
Ext. ME-21 application. This second application was also
not allowed and the absence was treated as unauthorized
and the workman was asked to report for duty immediately
by Ext. ME-22 telegram and ME-23 letter. He did not report
for duty. Again the workman applied for extension of leave
on half pay sick leave LOP for a further period of 10 days
w.e.f. 21-2-1996 by Ext. ME-25 application. The bank rejected
the application and sent a reply treating the leave as
unauthorized and asking the workman to report for duty
immediately. The copies of telegram and letter are Exts.
ME-26 and 27 respectively. Again the workman applied
for extension of leave by Ext. ME-29 with medical
certificate. The bank rejected the application by Ext. ME-
31 letter. Again he applied for leave by Ext, ME-33 witha
medical certificate for 25 days. This also was rejected by
the bank by Ext. ME-35 letter. Again he applied for leave
for one week from 21-4-1996 with a medical certificate
(Ext. ME-37 application). That was also rejected by the
bank by Ext. ME-39 reply.

6. The 1st application dated 3-11-1995 (Ext. ME-
17) was for leave on loss of pay for a period of 3 months
from 6-11-1995. According to the learned counsel for the
workman an application for leave on LOP need not be
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accompanied by a medical certificate. The employee need
subntit a medical certificate only if he applies on medical
ground. The Canara Bank Leave Rules is produced along
with ‘the written statement of the management. Leave on
LOP is dealt in clause 8 of the Leave Rules, It reads as
follows :

“8. Leave on Loss of Pay (Extraordinary Leave).

8.1. Leave on loss of pay shall be granted only
when no other category of leave is due to
him/her.

8.2. Leave on loss of pay will not be sanctioned
~ except under exceptional circumstances.
8.3. Leave onloss of pay will not be granted for

more than 3 months on anyone occasion and
12 months during the entire period of
employee’s service. If an employee absents
himself beyond this period, his absence is
liable to be treated as one without leave and
hence on loss of pay besides rendering him
liable for initiating appropriate disciplinary
action.

8.4. Employees who are sanctioned leave on loss
of pay are not eligible for any pay and

~ allowances.”

The aforementioned rule regarding LOP shows that
when any other category of leave is available to the
employee leave on LOP will not be granted. Moreover it
is an extraordinary leave and will be sanctioned only on
exceptional circumstances. As on 14-11-1995, as per Ext.
ME-13 leave details, he had other categories of leave on
credit. Hence, as per rules mentipned above the workman
was not eligible to avail leave on LOP. That apart, it was
not compulsory for the management to sanction leave on
LOP. If the management is not convinced of the reasons
stated in the| application it is liable to be rejected. In the
case of workman in his application Ext. ME-17 the reasons
stated by him are that the bank had denied him eligible
leave and salary during his lcave and had treated some of

the lepves asLOP. If this attitude is continued by the bank.

he has no other option thanto proceed on long leave without
pay o his home town. It is also stated that since it was
winter the climate of Pulpally was not suitable to himas he
was suffering from lumbago. Hence he sought 3 months’
leave on LOP. Considering the past conduct of the workman
the bank wag not convinced of the reasons stated in the
application. Moreover, in the Leave Rules, Clause 1.1 itis
mentioned that leaves of all kinds cannot be claimed as a
matter of right and the bank reserves the right to refuse or
revoke leave of any description. Clause 1.6 says that except
casual leave, request for all other categories of leave on
medical grounds should be supported by a medical
certificate from a Registered Medical Practitioner. Ext. ME-
17 leave application first of all discloses his defiant attitude
towands management. The second ground for taking leave
is a medical ground. If it is medical ground then, whatever

be the kind of leave one applies for, it should be
accompanied by a medical certificate as per Clause 1.6
referred above. It was considering the past conduct of the
workman and the reasons stated iin the leave application
that the bank held that the application, which was not
accompanied by a medical certificate, was not proper and
hence it was rejected. It was submitted by the learned
counsel for the workman that the management was aware

- of the illness of the workman and they had in fact sanctioned

a medical bill, Ext. DE3 in Ext. M1, The fact that once or
twice a person was hospitalized ¢r was suffering from an
ailment, not necessarily follov:v that the same illness
continues or the intensity of the illness continues to be the
same. When the worker began 1o avail leave quite often,
the management began o doubt the genuineness of the
medical certificate and the illness. Moreover in the case of

'Ext. ME-17 leave application, no medical certificate was

produced. Therefore the managenient cannot be found fault
with for rejecting Ext. ME-17 application for leave on LOP
for a period of 3 months. The workman was asked to report
for duty immediately. He did not turn up or try to make
arrangements for regularizing his leave. On the other hand
he went on applying for extension of leave after the expiry
of the period of 3 months. Hence in the first charge it is
alleged that the workman wilfully disobeyed the lawful and
reasonable orders of his superiors and committed gross
misconduct falling within Clause 3(d) of Chapter X1 of
the Canara Bank Service Code. This action of the
management was found to be legal and proper by the
Enquiry Officer. No infirmity can be found in the said
finding of the Enquiry Officer as it is in tune with the Leave
Rules and Service Code.

7. The 2nd charge is that the workman was a habitual
absentee. He was proceeded against three times and was
punished three times with stoppage of increment for a
period of six months without cumulative effect on all the
three occasions. The repetition of the misconduct and
punishment is said to amount to gross misconduct within
Clause 3{1) of Chapter X1 of the Code. However it is
argued by the learned counsel:for the workman that
remaining absent unauthorisedly is only a2 minor
misconduct. But in view of the. definition of the word
‘habitual’ mentioned in Clause 3(1) the repetition of minor
misconduct three times and punishment imposed three
times, i.e. punishment of censure or warning or entering
adverse remarks in the service records, is a gross
misconduct. Clause 3(1) of Chapter X1 reads :

“{1 ) Habitual doing of any act which amounts to
“minor misconduct”, “habitual™ meaning a course
of action taken or persisted in notwithstanding that
at least on three previous occasions censure or
warnings have been adminisiered oradverse remarks
have been entered against him;”

According to the learned counsel for the workman
the definition of “habitual” does not take in any other
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punishment other than censure, warning or adverse
remarks. In the case of the workman the previous
punishments imposed for unauthorized absence, is
stoppage of increment for a period of six months without
cumulative effect. This cannot be termed as a habitual
misconduct and hence cannot be brought under Clause
3(1). It is no doubt true that Clause 3(1) does not mention
any other punishment other than censure, warning and
adverse remarks. They are minor punishments. Stoppage
of increment for a period of six months without cumulative
effect is also a minor punishment. However it is not included
in Clause 3(1). The rationale could be that when increment
is stopped it is a monetary loss that the delinquent suffers.
Whereas the punishment of censure, warning and adverse
remarls are inconsequential and the delinquent docs not
stand to lose any monetary benefits. The principle may be
that one shall not be vexed twice for the same offence. For
the unauthorized absence once the delinquent is punished
with stoppage of increment if again that is taken as a basis
for imposing another major punishment a second time that
may amount to punishment &n a second time for the
previous offence and also for the subsequent offence.
Whereas if the previous punishments were censure,
warning or adverse remarks even if a 4th time similar
misconduct is committed and if it is converted into gross
misconduct the delinquent does not stand to suffes twice.
The counsel on both sides were not able to explain the

rationale behind the exclusion of other minor punishments

from Clause 3(1) of the Code. Going by the provision in
Clause: 3(1) the stoppage of increment on three occasions
cannol be treated as a punishment for habitual misconduct
falling within Clause 3(1) of the Code.

8. Moreover, the extension applications were
rejected on the ground that medical certificate from bank’s
panel doctor was not produced. These extension
applications for extension of leave after 3 months from the
date of expiry of the first application for leave, were
suomitted on medical ground and they were accompanied
by medical certificates, but not from a panel doctor. The
bank insisted for medical certificate from bank’s panel
doctor. This was the reason why those extension
applications were rejected. According to the workman, as
per Circular No, 499 of 1985 dated 18-12-1985, para 5.2, a
medical certificate from a Medial Practitioner o1 if advised
by the bank a medical certificate from a doctor of bank’s
choice shall be produced along with the application for sick
leave. The provision says that when the bank directs the
employee to obtain medical certificate from bank’s panel
doctor the bank will pay the fees of the doctor. Para 5.2 reads :

“Sick leave may be availed of only on production of
Medical Certificate from a Registered Medical
Practitioner/Hospital acceptable to the bank even if
itis for a day. The bank may at its discretion advise
the employees to obtain a Medical Certificate from

2959 GIO7-17

a doctor of Bank’s choice. In such cases the bank
will pay the fees of the doctor.”

9, According to the workman he was not paid doctor’s
fees as prescribed in the Circular when he was asked to
obtain a medical certificate from a panel doctor. Exts. ME-
41 10 43 are the instructions of the bank asking the workman
to consult panel doctor. Ext. ME-43 is a letter dated
14-5-1990 addressed by the bank to the workman. He was
asked to get medical certificate from a panel doctor and
also meet the consultation fee payable to the doctor by
himself only. Ext. ME-42 is another similar letter of the
bank dated 16-6-1990 containing the same instructions,

- Ext. ME-41 is another similar letter dated 13-3-1992

instructing the workman to obtain medical certificate from
a panel doctor and the letter is silent about the consultation
fee. Thus the instructions in Exts. ME-42 and 43 regarding
payment of consultation fee remains the same. As per those
Ietters the workman himself has to pay the consultation
fees. This is against the Circular, Para 5.2 referred above.
The Circular is produced along with the written statement
as Annexure IV, In the judgement of Hon’ble High Court
of Kerala in Q.P. 2962/94 filed by union against the
management it was observed that in case of consultation
of bank’s panel doctor the employee will be entitled to get
doctor’s consultation fees and T.A. as per norms of the
bank. The judgement is produced along with the written
statement as Annexure-III. Therefore the bank was bound
to follow the Circular which mandates the bank to pay
doctor’s fees, The instruction in Exts. ME-42 and 43 is
against para 5.2 of the Circular. Being an instruction against
the norms and the Circular it cannot be considered as a
lawful and reasonable order of superior officers. The
workman wasnot bound to follow the said instruction which
was not [awful. On this ground also it cannot be said that
there is any disobedience of the direction of superior
officers and therefore guilty of second charge.

10. The 3rd charge is that the conduct of the employee
is prejudicial to the interest of the bank falling within Clause
3(m) of Chapter XI of Service Code. According to the
learned counsel for the workman, when there is a specific
clause with regard to a specific misconduct or offence, a
general clause with regard to that conduct cannot be
invoked and the employee charged for the offence in a
general clause. According to him for willful disobedience
of lawful and reasonable orders, Clause 3(d) of the Code
is invoked and for habitual absence, Clavse 3(1) of the
Code is invoked, These two misconducts are said to be
prejudicial to the interest of the bank and that is why the
31d charge is made. The specific offence is under Clause
3(d) and 3(1). The charge under Clause 3(m) is a general
clause regarding misconduct. According to the learned
counsel since the workman is charged on specific grounds
there is no point or propriety in invoking a general clause
and prosecute him for that offence. The argument is not
without force if the maxim generalia specialibus non
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derogant is applied. The special provisions or clauses will
prevail over the general clauses. It is true that the workman
had not obeyed the direction of the management to report
for duty when his first application for leave for 3 months
was rejected. But then that is taken care of by Clause 3(d)
df the Code. It is not necessary to bring it under Clause 3
(m). Tharefore the 3rd charge also cannot stand, The finding
df the Hnquiry Officer that the workman is guilty of the
3rd charge is also not sustainable.

11. It was also submitted by the learned counsel for
the workman that the workman had enough leave at credit
and there was no justification in rejecting leave applications
of the workman. The learned counsel relies on statement
of MW3 in Ext. M1 to support his contention. The
proceedings of 27-8-1997 at page 3 shows that MW3 has
agmitted that his sick leave application was rejected not
because he had no sick leave at credit. Moreover Ext, ME-
13 also discloses that the workman had leave at credit. But
that was not the reason why his leave applications were
rgjected. The extension applications were rejected because
the workman had not produced a medical certificate from
bank’s panel doctor. But I have found that he was not bound
td follow the direction of the management as it was not a
lawful and reasonable direction. But the first leave
applicatipn on loss of pay for a period of 3 months was
re.jected,é as already mentioned, because bank was not
cénvincgd of the reasons stated for proceeding on long
leave andl as per Circular it was to be accompanied by a
medical certificate if the leave was availed on medical
gtound. . This the workman did not follow and his
applicatipn was rejected in accordance with law and he
wis directed to report for duty. But he did not obey the
direction. Thus he willfully disobeyed lawful and
reasonable orders of his superior officers falling under
clpuse 3 (d) of Chapter XI of the Code and is guilty of the
1# charge as rightly found by the Enquiry Officer. However,
charges 2 and 3 cannot stand. The point is answered
accordingly.

i2. ?oin{ No.(2):

The punishment imposed is discharge with
superannyation benefits. The misconduct under Clause 3(d)
of Chapt¢r XI is a major misconduct. The question is,
whether the punishment is disproportionate. According to
the learned counsel for the workman, the claimant entered
seqvice in Laxmi Commercial Bank in 1979, It was taken
over by Ganara Bank in 1985, He was discharged from
service in 1998. He has six years more in service as of
now. He also submitted that the bank was aware that the
woarkman was sickly. That is why one of his medical bill
(Ext. DE-3 in Ext. M1) dated 2-11-1995 was sanctioned
by.the management. In spite of that the bank took harsh
stép of discharging him from service. The past record of
the workman shows that he had been absent on several
occasions; for long and short periods. Thrice disciplinary
actjon was taken and punishment of stoppage of increment

was imposed thrice. Despite that there was no change in

his attitude. Ext. ME-17 application dated 3-11-1995 gives

an indication that he did not relish the attitude of the
management in denying his leave applications and treating
some of the applications as on¢ on LOP. Therefore he stated
in the leave application that he was constrained to go on
long leave without pay. Thus the medical cause alone was
not the reason for taking long'leave. He was unhappy over
the transfer to Pulpally. That also prompted him to avail
leave quite often. Considering these circumstances 1 do
not think that the punishment of discharge with
superannuation benefits is in any way harsh and
disproportionate to the misconduct.

13. In the result, an award is passed holding that the
findings of the Enquiry Officer and punishment imposed
by Disciplinary Authority are valid and sustainable. No
interference is called far. The parties will suffer their
respective costs. The award will take effect one month after
its publication in the Official Gazetie.

Dictated to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the 13th
day of June, 2007.

P. L. NORBERT, Presiding Officer
APPENDIX

Witness for the Workman :

Nil.

Witness for the Management :

MW1—Shri V.N. Vasudevan Namboothiri-10-1-2007.

Exhibit forthe Workman:

Nil

Exhibit for the Management :

M1 and M2—Enquiry Files.
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New Delhi, the 26th June, 2007

5.0. 2000.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No.
62/2001) of the Central Government Industrial Tribunal-
cum-Labour Court, Bangalore as shown in the Annexure
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in the Industrial Dispute between the management of New
India Assurance Company Ltd. and their workman,
received by the Central Government on 26-06-2007.

MNo. L-17012/11/2001-1R (B-ID)]
RAJINDER KUMAR, Desk Officer

ANNEXURE

BEIFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE -

Jated 1st June, 2007
PRESENT
Shri A. K. SIDDIQUI, Presiding Officer
C.R. NO. 62/2001

IPARTY HPARTY .
Shd V.G. Ankalkoti, The Regional Manager,
8/o Shri Gurushantappa, New India Assurance

No. 144, 1%th Main, Company Lid.

Nobonagai, NIACL, 2B, Unity Building,
Bannergatta Road, Bangalore-560027,

Bangalore-560076.
AWARD

1. The Central Government by exercising the powers
conferred by clause (d) of sub-section 2A of the Section 10
of the Inctustrial Disputes Act, 1947 has referred this dispute
vide order No. 1.-17012/11/2001-IR (B-II) dated 3rd August,
2001 for adjudication on the following schedule :

SCHEDULE

“Whether the management of New India Assurance

Company Limited is justified in terminating the

services of Shri V.G. Ankalkoti, former Assistant vide

order dated 12-12-1998 ? If not, what relief the
“workmnan is entitled to?7”

2. A charge sheet dated 29-7-1997 along with
statement of imputation came to be issued to the first party
in the following terms :

“Mr. V. G. Ankalkoti, Assistant working at Bangalore
D.0O. 11I during the year 1994 to 1997 had committed
certain irregularities/misconduct in terms of General
Insurance (Conduct, Discipline and Appeal) Rules
1975. He/She is informed that allegations on which
the enquiry is proposed to be held or set out in the
enclosed statement of imputation as per Annexure
A and Articles of charges framed on the basis of
allegations contained in Annexure A are specified in
the statement of charges marked as Annexure B, The
list of documents by which and the list of witnesses
by whon the articles of charges have to be sustained
are enclosed as Annexure C & D respectively to the
memorandum.

Mr. Ankalkoti is further informed that he/she if he/

she so desires take the gssistance of any other co-
employee to assist him/her in presenting the case

before Enquiry Authority in the event of oral enquiry
being ordered. Mr. Ankalkoti is hereby required to
submit the undersigned a written statement of defence
within 15 days from the date of receipt of the
Memorandum.

Mr, Ankalkoti is informed that the enquiry will be
held only in respect of the charges and allegations
as are not admiited. She/He should, therefore,
specifically admit or deny each of the charges and
each of the allegations which are not specifically
denied will be deemed to be admitted. Mr. Ankalkoti
is further informed that if the statemeént of defence is
not received on or before the date specified, the

-enquiry is liable to be held without waiting for his

written statement of defence. Mr. Ankalkoti is hereby
informed that he/she shall not bring or attempt to
being any political or any other outside influence
pertaining to his/her service under the Company any
prepresentation is received on his/her behalf, from
any other person in respect of any matter dealt within
these proceedings, it will be presumed that is aware
of such representation and that is has been made at
his instance and action will be taken against him/her
for violation of these instructions. The receip! of the
memorandum may be acknowledged by Mr. V.G.
Ankalkoti.” :

Articles of charges

Mr. V.G. Ankalkoti, is charged for the following acts

of omission and commission :

(1) Remaining on unauthorised absence from
19-8-1996 till date without any regard to
exigencies of office work, leave rules of the
company as his leave credil.

(9 Willful insubordinate/disobedience in not
obeying the lawful orders of hjg superior
conveyed vide letter dated 20-9-1996 and
13-11-1996 to report for duty.

(3) Fumishing false information/misrepresenting to
the company that his absence from
19-8-1996 continuously is due to medical reasons.

(4) Non-submission of original housing loan
documents as per rules of the company and
undertaking given by him, inspite of several
reminders and a lapse of two and a half years,
with intention to deceive the company.

(5) Fraudulently entering into an agreement to sell
the said property with the intention of making
profit out of the loan availed from the company,
knowing fully well that the company has full
charges of the property till the loan is repaid.

(6) Ferpetuating fraud against the company by
issuing cheque for Rs, 3000 with full knowledge
that there was no sufficient fundsin his account,
which is a criminal offence involvinz meral
turpitude.
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(7; Not vacating the company flat despite availing
- housing loan and getting notice from the
. company.

(8) Engaging directly/indirectly in business of fitness
and investment consuliancy, couriers, share and
stock brokering, real estate, auto consultancy
without previous sanction of the Cormpany.

(©) Acting in a manner prejudicial to the interest
of the company as stated abave,

(i0) C:nvassing support for business purportedly
owned/managed by his wife viz. M/s. Sneha
Enterprises. M/s. Koti Couriers and M/s.
Aishwarya Real Estate,

The above a.°« of omission and commission of Mr.
Ankalkoti arc in violation of Rules 3(1 ){i), (it), {iii)
4{1),(5), (7).18),(16) and Rule 6 of General Insurance
(womgluct, D <ripline and Appeal), Rule 1975.”

3. The first sty workman in response to the charge
sk 3t subsofited ko . <planation dated 18-9-1997 and the
Ulapxplmqry Authority not being satisfied with the
explanation offered by the first party, ordered Domestic
Enqguiry info the charges of misconduct levelled against
the first pasty. The first party attended and participated in
the ¢nquiry, proceedings defending himself personally and
on the conclusion of the enquiry proceedings submitted
his written brief on 10-9-1998 and thereupon, the enquiry
afficer submitted his enquiry report holding the workman
guilty of all the charges of misconduct levelled against him
in the aforesaid charge sheet. He was furnished with enquiry
report secking his comments thereon and his representation
vide letier dated 5-10-1998 once again not been found
satigfaciory, the disciplinary authority by its order dated
28-12-1998 passed the impugned punishment order
dismissing him from the services of the management
company. The first party aggrieved and preferred an appeal
datead 1-1-1999 against the dismissal order and that came
to be rejected vide the Appellate Authority order dated
20-4-1999. The first party thereupon raised the dispute
before the conciliation officer concerned and the
con¢iliation having been failed resulted into the present
reference.

4. The first party by way of his Claim Statement
challenged: the enquiry proceedings as ppposed to the
principles of natural justice, enquiry findings as perverse
and dismissal order passed against him as unjust and illegal.

5. The management by its counter statement
maintained and asserted that the enquiry proceedings held
against the first party were in accordance with the principles
of natural justice, findings of the enquiry officer were
supported by sufficient and legal evidence and that order
passed by the Disciplinary Authority in dismissing him
from service was just and legal keeping in view the gravity
of the miscenduct committed by him,

6: Keeping in view the respective contentions of

the part es'with regard to the validity and faimess or
otherw: - = of the enquiry proceedings, this tribunal took

up the above said question as preliminary issue in the first
instance. During the course of trial of the said issue, the
management examined the enquiry officer as MW1 and
got marked 21 documents during his deposition. The first
party examined himself by way of rebuttal and after having
heard the learned counsels for the respective parties this
tribunal by order dated 25-7-2005 recorded a findirg to the
effect that the Domestic Enquiry conducted against the
first party by the second party is fair and proper and the
matter came to be posted to hear the parties on merits of
the case. In the meanwhile on the application filed by the
first party to permit him to give evidence on the point of
gainful employment, he was permitted and accordingly was
examined. There was no evidence as such adduced by the
management on the said point. Then, once again the matter
was posted for arguments on merits and after having heard
the learned counsels for the respective narties, the case is
posted this day for award.

7. As far as the case of the first party on merits in
challenging the enquiry findings as made out at paras 3 to
5 of the Claim Statement is as under :

“That each of the charges levelled against the
workman are totally unfounded. As regards the
charge No.1 absence from duty, the first party
workman has in fact submitted relevant documents
to prove that his absence was due to fracture of his
left hand. The medical certificats issued by the doctor
in this regard was also furnished by the first party
workman. It is on account of this factual position the
first party workman could not attend his duties and
was unable to attend the ioffice. Vide letter dated
28th September 1996 along with the Medical
Certificate the first party workman had requested for
leave. The leave letter along with medical certificate
were sent by the first party workman by RPAD. It is
therefore, required to be stated that the first party
workman had kept the masagement informed about
the requirement of leave on medical grounds. It is
totally false to contend that the first party workman
misrepresented with regard to his absence from duty.
It is also relevant to mention that the case of the first
party workman was referred to the panel doctor who
in turn on examination opined that the first party
workman required rest. In this view of the matter
each one of the charges with regard to alleged absent
from duty cannot be sustained with regard to the
charge of non-submission of original housing loan
document after the registration, it was submitted by
the first party workman that the documents were
received by the first party workman from the office
of the Sub-registrar during October 1996 even though
the document was registered on 10-11-1995. It is a
matter of common knowledge that in Bangalore for
the last about 8 years, the registered documents are
being sent to the parties after long lapse of time which
in fact is on account of administrative problems faced
in the office of Sub- registrar. This was duly submitted



[P [I--@vg 3(ii)]

ARG T AATH ;A 14, 2007/3T8E 23, 1929 4611

by the first party workman. It is submitted that as per
charge No. 5 the first party workman was alleged to
have entered into an agreement to sell the property
in respect of which the finance was advanced by the
Company. It is submitted that on account of heavy
outside debts incurred by the first party workman he
had to enter into an agreement to sell the property. It
is submitted that the property was registered for
Rs. 5.5 lakhs though loan sanctioned was only
Rs. 1,95,0001. Apart from this the first party workman
had to spend almost a lakh of rupees towards
registration charges and also immediate repair and
other maintenance charges. As regards, the charge
pertaining to bouncing of the cheque issued by the
first party workman in favour of the company for a
sum of Rs.3000, it is submitted that in respect of this
charge the first party workman was charge sheeted
and this ended in imposition of a penalty of deduction
of basic pay salary by one stage as per the order
dated 11-12-1997 nevertheless this charge was once
again repeated against the first party workman. With
regard to the allegation of either directly or indirectly
engaging in a business and also canvassing support
for business owned/managed by his wife, it is
submitted that the wife of the first party workman is
the sole proprietor of Sncha Enterprises, Koti
Couriers and Aishwarya Real Estate. None of these
firms were either directly or indirectly owned in a
business similar to that of the business carried on by
the second party management. In fact these firms are
fully controlled and handled by the wife of the first
party workman. Merely because the first party
workman had helped his wife in running of these
establishments but without causing any hindrance
to his family duties under the second party
management, it is totally incorrect to contend and
made an allegation against the first party workman
that he had indulged in the business without previous
sanction of the company. After the first party
workman denied each one of the charges leveled
against him, as already stated enquiry was ordered.
After the conclusion of the enquiry first party
workman was dismissed from service which is totally
unjust and arbitrary. That the procedure and the
manner and the method in which the enquiry was
conducted against the first party is totally opposed
to the rules of natural justice. The enguiry was not
conducted in an objective manner. The first party
workman was not given of fair opportunity to fully
cross examine the management witnesses, the copy
of varions documents on which the employer placed
reliance in support of the charges against the first
party workman during the time of enquiry were not
furnished in advance so as to enable the first party
workman to study those documents and put forth
his case effectively. Having regard to the proceedings
of the enquiry it is submitted that the enquiry is
opposed to the rules of natural justice and contrary

to the procedure contemplated under the rules. In
this view of the matter the penalty imposed on the
first party workman cannot be sustained. That the
findings recorded by the enquiry officer cannot be
sustained. In his final findings the enquiry officer
has stated that charge No. 1 to 7 and 9 have been
proved by acceptance of the charges by the charted
employee and that 8 and 10 have been clearly proved
during the domestic enquiry. As regards the so-
called acceptance that the charge as contended by
the enquiry officer it is submitted that the first party
workman has not accepted the charge. However, he
has given explanation with regard to certain acts
alleged against him his explanation has not been
properly understood and read by the management
which resulted in perverse finding being recorded
by the enquiry officer to the effect that the charges
are proved consequent upon admission by the
charged employee. Having to the explanation given
by the first party workman both in reply to the charge
sheet and also during the time of enquiry, it is
manifestly clear that the same would not amount to
any admission in unequivocal terms. At any rate, the
same is not an unqualified admission. Hence the
enquiry officer’s findings being perverse, the penalty
imposed on the first party workman cannot be
sustained.”

8. The management by its Counter Statement while

meeting the above said contentions of the first party at
paras 5 to 10 contended as under :

“That during the year 1996, he was issued with a
Memorandum of charges and after due process, he
has been awarded with a penalty of reduction in his
Basic Salary by one stage permanently for his
unauthorised absence for the period of 173 days
during the year 1995 and he has been advised to
desist from remaining on unauthorised absence in
future. For his unauthorised absence during the
years 1996 and 1997, though he has submitted medical
certificate to show that his absence was only on
medical grounds, the charge of dua! employment was
found established due to his frequent and continuous
absenteeism, This aspect was further evidence from
the reportof Vigilance Officer that when the Vigilance
Officer has visited the office of M/s. Sneha
Enterprises (business establishment in the name of

“his wife) the first party workman was transacting the

business.

That regarding the charge of non-submission of
housing loan documents, the first party workman
has admitted in the representation that he has
received the registered documents from the office of
the Sub-registrar during October 1996, Despite
various letters, he has not submitted that documents
to the company. Had he been a law abiding person,
he would have submitted the documents to the
Company on receipt of the same from the Registrar.
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Instead of submitting the documents to the company,
the first party workman has entered into an
agreement to sell the house. The first party workman
has' never approached the company about his
problem of heavy outside debts, the reason given
by the first party workman in the representation to

sellithe hause. As per the housing loan sanction.

order and the letter of undertaking submitted by the
first party workman with regard to the housing loan,
he does not have the right to sell the house without
obtaining prior permission from the company. The
company would have considered granting
permission to the first party workman to sell the
house if he would have approached the company
with his genuine problems. In some specific cases,
the compaty has allowed the employees to close
the housing loan by selling the house and deposit
the proceeds to the company.,

That the first party workman was staying in the
company quarters. As per rules, if any employee
constructed a house or purchased a house, by
availing housing loan from the company, in the place
where he stays in the company quarters, he is not
entitled to stay/continue in the company quarters.
Hence the first party workman was issued with
various letters to vacale the quarters. But the first
party workman had continued to stay in the company
quarters tillithe rejection of his representation by the
CMD. Regarding the charge of bouncing of cheque
tssued by the first party workman, he was issued
with a charge sheet for his misconduct and
dishonesty for altering the medical bills and
submitted an inflated mediclaim. Actually the bill
value was only Rs. 480 but the first party workman
has altered the bill for Rs. 3,480 and taken the amount
towards megdiclaim. When it was found and charge
sheet was issued, the first party workman has
accepted the charges and agreed to repay the excess
amount of Rs. 3,000 drawn by him. He has issued a
cheque for Rs.3000 and the same bounced which is a
serious criminal offence, At the insistence of the
second party he paid back the amount at a later date.
For the above act of misconduct of first party
workman, a penalty of reduction of his Basic salary
by one stage permanently was imposed.

That the charge of engaging directly/indirectly in
business without prior sanction, this charge has been
amply brought out and proved at the time of enquiry,
From the visiting cards of Koti Courier (business
establishment in the name of his wife) where the first
party workrman’s name was appearing, it was proved
that he is directly or indirectly engaged in a business.
The first party workman had represented his wife in
0S5 No. 518/1996 filed against M/s. Sneha Enterprises
{business establishment in the name of his wife) on
30-1-1996 and paid Rs. 10,000 in cash and Rs. 24,447
vide cheque and on the same date he was absent for

duties. From the above acts of first party weorkman it
was found that he has engaged in other business by
neglecting his office work knowing well that he has
no leave to his credit.

That Paras 3 & 4 of the representation wherein he
has stated the enquiry was not conducted in a fair
manner and that he has not accepted the charges 1
to 7 and 9 of the enquiry report. It is submitted that
the first party workman did not object in his appeal
nor in his memorial about the lapses in the enquiry
by raising such objections. Now it is clear that this is
an after thought and he should not be permitted to
do that at this stage where his appeal and memorial
is disposed off. Regarding the conduct of the enquiry,
the first party workman was given ample opportunity
to put forth his case and cross examine the manage-
ment witnesses. As per CDA rules, there is no
necessity to show the documents listed with the
charge sheeted employee in advance. It is submitted
that the enquiry was conducted in a fair manner and
as per rules only. No injustice is done to the first
party workman as mentioned by him in the
representation.”

9. Now, therefore, in the light of the finding recorded
by this tribunal to the effect that the DE conducted against
the first party by the Second Party is fair and proper, the
only two relevant questions to be considered would be
“whether the findings of the enquiry officer in holding the
workman guilty of the charges suffered from perversity
and if not, whether the punishment of dismissal awarded
against him was not proportionate and incommensurate
keeping in view the gravity of the misconduct alleged
against the first party.” ‘

10. Learned counsel, Shri VSN on behalf of the first
party vehemently argued that charges 1 to 3 framed against
the first party are interrelated and interdependent and under
these 3 charges the only fact which was:o be substantiated
by the management was whether the first party remained
unauthorisedly absent from 19-8-1996 il the date charge
sheel was issued. His contention was that the first party
remained absent from duty for the periad mentioned in the
charge sheet on medical grounds and the very management
records produced during the course of enquiry will disclose
that he had sent various medical certificates, prescription
slips with regard to the medicines and the medical bills but
unfortunately his request to grant special leave for three
months on medical grounds was not acceded to and
therefore, it cannot be said that it was a case of unauthorised
absence. Coming to Charges No. 4 & 5, learned counsel
submitted that the first party failed to submit original
housing loan documents as the registered documents,
itself, were not received by the first party well within time.
He submitted that there was no violatjon of any rule or
regulations of the management company when the first
party executed an agreement of sale with respect to the
house he purchased taking loan from the management
company as the sale transaction could not said to have
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completed unless sale deed was registered. With regard to
the charge No. 6 learned counsel submitted that the first
party had already been imposed penalty of withholding of
his one increment earlier to the present charge sheet. As
against charge No. 7 he submitted that the first party never
came in possession of the house in question so there was
no point in vacating the quarter occupied by him allotted
by the company. On charges 8 & 10, learned counsel
submitted that there was no law prohibiting the spouse of
an employee assisting or extending his/her help into the
business affairs conducted by other spouse. He submitted
that the various business activities mentioned in the charge
sheet were the businesses run by the wife of the first party
in her own name and merely because he happened to have
signed some attachment order or was found sitting in the
Cabin of the business premises run by his wife, it cannot
be said that he directly or indirectly was engaged in the
above said business run by his wife. learned counsel
therefore, submitted that none of the charges leveled against
the first party has been established by sufficient and legal
evidence and therefore, findings suffered from perversity.
On the point of quantum of punishment learned counsel
submitted that the charges of misconduct as leveled
against the first party do not involve moral turpitude so as
to terrn them as grave in nature and that the management
tlid not take into consideration the unblemished services
rendered by the first party for about a period of more than
27 years while imposing the extreme punishment of
disrnissal and therefore, punishment was not proportionate
~ to the gravity of the charges.

11. Whereas, learned counsel, Shri Venkatesh
representing Shri PSS on behalf of the Management
supported the findings of the enquiry officer. His contention
wat that Charges No. 1to 7 & 9 since had been admitted
by the first party during the course of enquiry proceedings,
thev were held to be proved by the enquiry officer based
on those admissions and whereas, charges No. 8 & 10
werz very much proved by the management evidence as
could be read from the findings of the enquiry officer, itself,
He submitted that on these two charges MW1, Vigilance
Officer has given his statement before the enquiry officer
and his statement remained to be shaken during the course
of his cross examination on behalf of the first party. He
subrnitted that not a single suggestion was made to MW1
challenging his testimony except to suggest that whether
he obtained any letter in writing from one Mr. Ramesh and
Mr. Hafeez with regard to the oral statement given by them
as deposed in his examination chief. He submitted that the
cross examination to MW1 infact would reveal that the
firsi party did not dispute the statement made by him in his
examination chief on the said two charges. Learned counsel
argued that the first party for the first time in his claim
statenmient as an after thought has come out with the
statement that he infact did not accept or admit charges 1
to 7 and 9 and that the explanation offered by him has been
misrzad and misconceived by the enquiry officer in coming
to the conclusion that he admitted those charges. He

submitted that the very explanation given by the first party
to the charge sheet will make it clear that he did not dispute
the truth of the allegations made against him except to give
his own explanation as to under what circumstances it
happened. He did not challenge the findings of the enquiry
officer on the points either in his comments on the enquiry
report nor when he preferred an appeal challenging the
dismissal order, He took the court through the proceedings
of enquiry dated 21-7-1998 to speak to the fact that after
the management evidence was closed, the enquiry officer
once again asked the first party whether he accepts or
denies the charges leveled against him in the light of the
oral and documentary evidence produced by the
management #nd to that answer given by the first party
was that he accepts all charges except charges No, 8 & 10
and that he has no evidence by way of defence in respect
of Charge No. 8 & 10. Therefore, learned counsel submitted
that the contention now taken by the first party that he did
not accept any of the charges is an after thought and
misleading. Therefore, learned counsel submitted the
aforesaid two charges have been proved by ‘sufficient
and legal evidence and other charges by admission.
Learned counsel cited the following six rulings in support
of his arguments.

1 2001 (Vol-91 )FLR 526 (Bombay)
2 1996 LAB IC 754 (SC)
3, 1999 LLR 232 (Bom)
4, 2002 (93)FLR 347(Bom)
s, 19991LLJ 1173 (P&H)
6 1987(Vol.70) FJR 372 (Delhi).

12, After having gone through the records, I find
substance in the arguments advanced for the management.
Now, first of all coming to the question whether the first
party admitted the charges 1 to 7 and 9 during the course
of enquiry. As noted above, the very proceedings of the
enquiry dated 21-7-1998 are very clear and vocal on the
point. These proceedings of the enquiry, where under, the
first party admitted the charges except charges No. 8 & 9
bear the signature of the first party. It is to be noted that
these proceedings of enquiry have not at all been
challenged by the first party either in the claim statement
or subsequent thereto. It is not his case that those
proceedings were recorded without his knowledge or that
he did not sign those proceedings. Therefore, in the face
of those proceedings the first party now cannot be allowed
to contend that he did not admit those charges. That apart,
as could be read from the averments of the first party at
Para 3 of the Claim Statement noted above, he has not
challenged the aforesaid allegations made against him, With
regard to the charge of his unauthorised absence his
contention was that he remained absent from duty on
medical grounds and that his application seeking special
leave for three months was not sanctioned by the authority
concerned for no good reasons. With regard to the non
submission of original housing loan documents after the
registration, his only contention was that he received that
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during the month of October 1996 though document was
registered on 10-11-1995. It has come on record that even
as on the ddte the enquiry was being conducted against
him Be failed to produce those original documents to the
mmdgement company, as per the undertaking given by
him while obtaining housing loan from the company. With
regard to the charge that he agreed to sell the property
without prigr permission of the management, he did not
dispute the fact again but with a rider that he was under
financial crisis and therefore, agreed to sell the property.
With regardito the charges No. 8 & 10 he contended that it
is his wife who runs the business and is the sole proprietor
of Sneha Enterprises, Koti Couriers and Aishwarya Real
Estate and that he did not engage directly or indirectly in
running the said business. He contended that merely
because he lielped his wife in running those establishments
but without causing any hindrance to his official duties, it
cannot be saiid that he had indulged himself in the business
without previous sanction of the company. Therefore, as
could be read from the aforesaid averments of the first
party which are in line with the explanation offered by him
to the charge sheet, it cannot be said that the first party
ever denied the allegations made in the charge sheet leveled
against him. Now, coming to the charges No. 8 & 10. As
noted above, the Vigilance Officer has been examined
during the ¢ourse of enquiry as MW1 and he gave his
statement in detail with reference to the complaint the
management received from one Mrs. Amrutha Bai. His
statement to the effect that the said Amrutha Bai who
obtained the money decree against the wife of the first
party, when, came to execute the attachment order and it is
the first party who paid a sum of Rs.10,000 towards the
money decree and agreed to pay the balance amount of
Rs.24,000 ahd odd towards the final settlement of the decree
amount has pot at all been challenged by the first party in
the ¢ross cxamination of MW1. Infact, the first party
admitted the above said statement of MW1 and his
explanation on this point was to the effect that when
Smt. Amrutha Bai came to his house with the order of
attachment along with his wife he signed the attachment
ordet makin payment of Rs, 10,000 agreeing to pay balance
amoint of Rs.24.000 and odd as his wife was not there.
This!statement of the first party on its face itself was self
conflicting to say that Smt. Amrutha Bai came to the house
along with His wife and he signed the attachment order and
paid the amount in the absence of his wife. It is not in
dispute that when the said execution order for attachment
of the propefrty of M/s. Sneha Enterprises for the recovery
of an amount of Rs. 34,000 and odd was to be executed on
30-1-1996, the first party did not attend the office on that
date by submitting his C L application. The fact that the first
party was found sitting in the office of M/s. Sneha
Enterprises and was transacting business on his when MW1
visited the said business premises again has not beer disputed
by tHe first party and he has come out with the explanation
that when whs questioned by MW1 as to why he was sitting
there, he replied saying that he was on sick leave. The
statement of MW1 that at that time the wife of the first

party was not to be found in the office is again not disputed
by the first party. Therefore, keeping in view the statement
of MW1 coupled with the documents, enquiry officer rightly
came to the conclusion that the first party was running a
business in the name of his wife. Relying upon the
documents at Ex.M 14, enquiry officer rightly observed that
the business cards of Koti Couriers and Aishwarya Real
Estates and Ankalkoti instead of mentioning either Shantha
Ankalkoti or Mrs. Ankalkoti which should have been in
the normal course, if the wife of thé first party was handling
those businesses, go to reveal that it is the first party who
was actually handling those businesses in the name of his
wife. As seen above, the findings of the enquiry officer on
these two charges infact, have not been challenged by the
first party in his claim statement at para 5 where under he
just challenged the fact that he did not accept the other
charges of misconduct leveled against him. He whispered

- nosingle word as to why the findings of the enquiry officer

on charges 8 & 10 suffered from any factual or legal
infirmities so as to term them as perverse. Therefore, keeping
in view the evidence brought during the course of enquiry
in establishing the charges of misconduct leveled against
the first party except charge No. 6 for which the first party
has already been punished earlier to the charge sheet, it
cannot be said that there was no sufficient and legal
evidence to establish the other charges of misconduct
leveled against the first party. The explanation offered by
the first party to the charge sheet, his averments in the
claim Statement, the defence taken by him during the course
of enquiry not at all disputing the statement of MW1 of
Charges 8 &10 read with the reasonings given by the
enquiry officer, by no stretch of imagination, it can be said
that his findings holding the workman guilty of the charges
suffered from perversity in any way. Therefore, it is to be
held that charges of misconduct leveled against the first
party except Charge No. 6 have been very much proved
against him during the course of enquiry and the findings
of the enquiry officer are valid and legal not to be interfered
at the hands of this tribunal.

13. Now coming to the question of quantum of
punishment. The principle laid down by the Bombay High
Court in the case reported in 2001 (Vol. 91) FLR 526 (Bombay)
- Union Bank of India Vs. K.K. Salian, cited by the
management read to the effect that in the cases of
misappropriation, cheating, carrying on business without
permission, issuing cheques without balance and acting in
a manner prejudicial to the interest of the bank proved
against the delinquent, the dismissal order passed against
him will be justified. However, in the instant case there is
no charge of cheating and misappropriation as such leveled
against the first party and that the charge of issuing
cheques without sufficient balance as noted above, has
been dealt with against the first party earlier to the present
charge sheet. Now, the only charges of misconduct which
remain on record are with respect to the unauthorised
absence of the first party and the other’ charges as
mentioned above involving no moral turpitude. It is not in
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dispute that the first party had rendered unblemished
service of about 27 years as on the date he was dismissed
from the service. Of course he was once punished for his
urauthorised absence from duty carlier to the chargesheel.
Theretore, keeping in view the nature of the charges leveled
dgainst the first party, his past records and the period of
services he rendered with the management, it appears to
me tha: ends of justice will be met if the punishment of
dismissal passed against the first party is converted into
the punishment of his Compulsory Retirernent from service
(he was dismissed frnm service and not terminated from
service as indicated in the reference schedule). Hence the
following award.
AWARD
‘The order of punishment of dismissal passed against
the first party is hereby replaced by the order retiring him
Compulsorily from service w.e.f. from the date of the
impugned punishment order, No costs.
(Dictated to PA transcribed by her corrected and
signed by me on 1st June, 2007)
A. R. SIDDIQUY, Presiding Officer
7 faeeh, 26 5, 2007
R13M, 2001, s foars sfufam, 1947 (1947
F114) T YR 17 % ST ¥, ST IR Hem AT F
WEHEE & Wy A o gAs sdEy @ o, aEy
# fafter sitafrs faa o =09 w@n siaifrs
HferFTN o =y, 97 & Yere (Hed W 13/2005)
1 WA w8, S BT TR R 26-6-2007 A
T A |
[ T&-12011/156/2004-3TE.3R, (F-11)]
Tfsrs AR, e afuert
New Delhi, the 26th June, 2007
S0, 2001.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.
13/2005) of the Central Government Industrial Tribunal-
cum-Latouvr Court, Chennai as shown in the Annexure, in
the Industrial Dispute between the management of Vijaya
Bank and their workmen, which was received by the Central
Goverrment on 26-6-2007,

[No. L-12011/156/2004-JR(B-11))
RAJINDER KUMAR, Desk Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
, INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
CHENNAI

Wodnesday, the 23rd May, 2007
PRESENT
K. Jayaraman, Presiding Officer

- Loy y
2459 &F Je7—1 %

INDUSTRIAL DISPUTE NO. 13,2005

[In the matter of the dispute for adjudication under clause
(d) of sub-section (1) and sub-section 2(A) of Section 10 of
the Industrial Disputes Act, 1947 (14 of 1947), between the
management of Vijaya bank and their workmen.]

BEI'WEEN
The Joint Secretary,
Vijaya Bank Workers Organisation I Party/Claimant
AND
The Assistant General Manager,
Vijaya Bank, R.0. Chennai IT Party/Management

APPEARANCE

Mr. 8.D. Srinivasan,
Authorised Representative.

Mr. M. Dinesan,
Authorised Representative

For the Claimant

For the Management

AWARD

The Central Government, Ministry of Labour vide
Order No. L-12011/156/2004-IR(B-IT) dated 4-1-2005 has
referred the dispute to this Tribunal for adjudication. The
Schedule mentioned dispute is as follows:~- '

“Whether the action of the management of Vijaya -
Bank, Chennai in imposing the punishment of
reduction to a lower stage in the scale of pay by two
stages for a period of one year with cumulative effect
upon Shri V. R. Meyyappan Special Assistant is
legal and justified? If not, what relief the workman is
entitled 10?”

2. After the receipt of the referénce, it was taken on
file asI.D. No. 13/2005 and nntices were issued to both the
parties and both the parties entered appearance through
their authorised representatives and filed their Claim
Statement and Counter Statement respectively .

3. The allegations of the Petitioner Union in the
Claim Statement a. . briefly as follows :—

The Petitioner Union espouses the cause of 5ri V. R,
Meyyappan who is working as special assistant at
Karaikudi branch of the. Respondent/Bank. The said
employee was served with chargesheet dated 23-5-2002
for alleged acts of misconduct said to have committed by
Mr. V. R. Meyyappan. There were eight charges framed
against him and out of them one under minor misconduct
and others were major misconducts, In response fo the
same, the concerned employee requested the Disciplinary
Authority to accord pérmigsion to inspect certain
documents (o take copies of necessary, in order to reply
the charge sheet. But the Disciplinary Authority by his
letter dated 7-6-2002 declined the employce to inspect the
documents. Again, the concerned employee has given
representation on 18-6-2002 quoting guidelines issued by
Head Office. Since the Respondent has not given any reply
to the letter and since permission to inspect the documents
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was denied, he h[ls shbmllttd hli explanziion. Bul
surprisingty by a letier dated 22-6-2002 which was received
by the employee afier 26-6-2002 permitting the employee
1o inspect and take copies of documents. But even before
that date. he has given the reply. Any how, he has submitied
d letter o Branch Manager, Karaikudi quoting permission
of Disciplinary Authorily to allow him (o inspect the
decuments. But to his surprise, the Branch Manager,
Karaikudi through his letter dated 10-7-2002 refused
permission to inspect the documents and insisted specific
reasons to inspect the documents, Again, the concerned
employee hag applied through his letter dated 20-7-2002
for inspecting the documents, hut it was denied by the
Disciplinary Authority and the enquiry was conducted
against the coneerned employee on 26-8-20062. The valid
records called for by coneerned employee and his defence
representative were disallowed with the reason that the
same were irrelevant, Further, the change of oftice and
person as Disciplinary Authority was not intimated to the
concerned employee. After the submission of the report of
Enquiry Officer and after (he representation made by the
concerned emplovee, the Disciplinary Authority proposed
the punishment of reduction to a lower stage in scale of
pay by two stages {or a period ol one year with cumulative
effect. The coneerned employee submitted his reply to 2nd
show causc natice requesting for personal hearing, but
the final order was passed without according personal
hearing on 28-1-2003. Even the appeal preferred against
the said vrder was rejected by the Appeliatte Adthority.
Hence the Petitioner union raised dispute before labour
authorities. The Disciplinary Authority has rejected the
concerned employee’s request which is against the
provisiens of Bipartite Settlement and principles of nalural
justice. The Branch Manager did not allow the concerned
workman to exercise his right permitted by the Disciplinary
Authority. The same hranch official was one of the main
witnesses of Respondent/Management in the domestic
enquiry. The Enquiry Officer has also stated and asked the
voncened emplovee about the relevancy of documents
sought for. Thus, a fair and reasonable opportunity was
denied Lo the coneerned employee, More particularly, vatid
“decument namely hand delivery book which was sought
- for by the defence 1o disprove the charge was not produced.
Further. the Enquiry Officer has not considerced the
evidence given by the witnesses and he has come to a
perverse view stating that charges framed against the
concerncd workman have been proved, Further, the
. Disciplinary Authority  proposed the punishment which
was not stated in the Bipariite Settlement which clearly
proves that there was no appheation of mind to the faets
and vireumstances of the case while arriving at the findings
on the part of Disciplinary Authority. Even though as per
para 12 {a) of Memorandum of Settement dated 10-4-2002
©ondisgiplinary mafters, the coneerned workman reguested
wor personal heanag, the request Tor personal hearing was
dunied and declined by the Dasciplinary Authority. The
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Appeilate Authonfy was thu same authonty who durmg
his capacity as Disciplinary Authority served the charge-
sheet to concerned workiman and denied permission to
have access of doeuments ete. hence, the dismissal of
appeal by the same authority who served chargesheel on
the concerped workman is total and clear violation of
principles of natural justice. Thus, it is clearty established
the prejudiced and predetermined mind of Appellate
Authority and hence, grave miscarriage of justice has becn
done. The punishment imposed is not one of the
punishmients as enumerated in Memorandum of Settlement
dated 10-4.2002 on disciplinary matiers. Hence, the

Petitioner union prays for an award to be passed in their

favour.’

4. As against this, the Respondent in its Counter
Statement contended that concerned cmployee Sri
V. R. Meyappan joined the service of Respondent/Bank as
clerkon 18-12-1974 and white working as special assistant
at Karaikudi branch it was reperted that he has commtted
eertain acts of misconduct, like refusal to cheek and sign
pay orders/DDs signing the same only under persuasion
and inferference amounting to witful stowing down of work,
shouting at branch Manager refusing to check and sign
MR 2 statement and not discharging his duties as per job
allocation, thereby disobeying lawiul and reasonable
insiructions of the official superiors and conducting himself
in disorderly and indecent behavior which is gross
misconduct under sub-clause (e), (¢) (d) (g) of Clause 19.5
Chapter XIX of Bipartite Settlernent and he was issued
with chargeshect dated 23-5-2602. Since the explanation
given by the concerned employee was net satisfactory,
the Respondent/Bank initiated departmental enquiry. The
documents relied on by the Respondent/Management were
made avaitable fo the concerned workman and since the
concerned employee did not specify the relevancy of
documents requested by him, he was advised 1o specity
the same in respect of charges levelled against him. The
Linquiry Officer after conducting enquiry has submilted
his report wherein, he held out of 8 charges, charge Nos. 2,
6, 7 & 8 are proved and charges Nos. 1, 3, 4 & 5 are not
proved. After the suhmission made by the concerned
emplayee, the Disciplinary Authority after carefu]
consideration of entire records, evidence passed an order
on 30-12-2002 propesing to impose punishment and it was
also communicated to the concerned employee. The
Disciplinary Authority dectined personal hearing to the
concerned employee because he did not find it necessary
10 give him a personal hearing. The appeal filed by the
concerned emplovee was also rightly rejected hy the
Appetlate Authority. The Dis¢iplinary Authority onty after
giving and affording a reasonahle opportunity and in striet
compliance with principles of natura) justice and in
accordance with provisions of Bipartite Settlement has come
to the conclusion that charges framed against the corcerned
cmployee were proved. An in depth investigation was
condueted snto matter and since prima-facie case scems o

7‘
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be in existence, the concerned workman was issued with
charge sheet dated 23-5-2002. Therefore, it is false to allege
that it is a wrongful, illegal and unjust punishment imposed
by the Respondent/Management against the concerned
employee. Since the concerned employee was not specific
as to the documents required by him to submit lds statement
of defence his request was rejected and his request for
documents would be contrary to practice and therefore,
Respondent/Management has every right to reject his
request. Since the concerned employee has submitted
statement of defence on 26-6-02 no prejudice was caused
to the concerned employee and hence, the Enquiry Officer
has rightly declined his request. In his representation, the
concerred employee did not indicate specifically the details
of docurnents required for his defence and since the
concerned employee did not mention the relevancy of the
said documents, the Enquiry Officer had turn down his
request as bank documents are confidential in nature.
Therefore, the allegation that Respondent/Management
denied permission to have access with documenis is
incorrect and not valid. The Enquiry Officer based on the
records and oral evidences has come to a conclusion that
the some of the charges have been proved against the
Petitioner. Sti Jayakar Shetty, then Deputy General Manager
(IRD) who was designated as Disciplinary Authority for
award staff and officers upto Scale III was promoted as
General Manager (Per) and consequent to his promotion,
Sri 1. Pandiyan was posted as Deputy General Manager
(IRD) and designated as Disciplinary Authority and a
circular was issued among the staff. As such, the allegation
that the change of Disciplinary Authority has not been
intimated to concérned workman is not true. The
Disciplinary Authority after a careful consideration and
also the submission made by concerned workman has
proposed to impose the punishment, No doubt, concerned
employee has requested for personal hearing. Since
sufficient opportunity was provided to concemed workman
to have his say on the proposed punishment which was
dealt with in detail by the Disciplinary Authority, he has
observed that there is no need to give personal hearing
and accordingly, he proceeded to pass final order. No
doubt, Mr. Jayakar Shetty was promoted as General
Manager (Per), however, the final order imposing the
punishment was passed by Sri J. Pandiyan, Deputy General
Manager, Disciplinary Authority and therefore, the
appellatz order passed by Mr. Jayakar Shetty designated
as Appeilate Authority is not in any way caused prejudice
to the cencerned employee by the appeal being disposed
of by the same person, who had issued charge sheet in his
capacity as Disciplinary Authority at the relevant point of
time. Hence, for ali these reasons, the Respondent prays
that the claim may be dismissed with costs.

5. As against this, the Petitiones filed a rejoinder

wherein it is contended that no investigation report copy
was given to the concerned employee and therefore, the

2954 G/O7-19

contention that prima facie case existed against the
concerned employee after an indepth investigation is not
correct. Further, denying the concerned emplasyes to look
into the documents was a denial of reasonable opportunity
to the concerned employee, which clearly proves the
prejudice against the concerned employee on the part of
the Repondent/Bank and their intention to punish him at
all costs. Further, the person who has denied the concerned
employee’s request for seeing the documents and also the
person who has framed the charge is Mr. Jayakar Shetty,
DGM. Therefore, he should not be acted as appellat - judde,
since it is a clear violation of principles of natural justice,

- which prejudice caused to the concerned enployee.

Further, the Disciplinary Authority and also Enquiry Officer
have demanded the concerned employee to mention
relevancy of documents sought for, but it is not necessary
to mention the relevancy of documents prior to enquiy
proceedings for obvious reasons and even during ths
course of enquiry proceedings, when relevancy was
brought out before the Enquiry Officer, a valid and importaint
document was denied to concerned employee to mark it as

" a defence exhibit. They have not looked into the relevancy

viewed from the point of view of workman and they have
viewed from the point of view of prosecution. Further, the
Disciplinary Authority has rejected the personal hearing
even though the concerned employee has requested the
same, which is against the provisions of para 12(a) of
seltlement dated 10-4-2002. Therefore, the punishment is
vitiated in the absence of personal hearing. Hence, the
Petitioner Union prays that an award may be passed in
their favour.

6. In these circumstances, the points for my
determination are—

(i) “Whether the action of Respondent/Bank in
imposing the punishment of reduction to lower
stage in the scale of pay by two stages for a period
of one year with cumuiative effect on Sri V. R.
Meyyappan is legal and justified?

(i) “To what relief concerned employee is entitled?”

_ PointNe. 1 :—

7. At the first instance, this Tribunal has come to
the conclusion that the domestic enquiry held by the
Respondent/Management against the concerned employee
is not just and proper and therefore, the Respondent/
Management was directed to adduce evidence before this
Tribunal afresh. After this order, the Respondent/
Management has examined three witnesses namely MW1
to MW 3 and marked the same documents as Ex. M 1 to’
M 9. On the side of the Petitioner, the concerned employee
was examined as WW1 and 37 documents were marked as
Ex. Wito W37.

8. Therefore, at this stage, the point for my
determination is—
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“Whether the Respondent/Management has
established the charges framed against the Petitioner before
this Tribunal or not ?”

9. Representative appearing for the Respondent/
Management has stated that though the management has
initiated disciplinary proceedings against the concerned
employes for the 8 charges, in view of the fact subsequent
to the departmental enquiry held against the employee,
charge Nos. 1, 3, 4 and 5 were held as not proved and
hance, the Respondent/Management would like to press
the remaining charges alone Charge Nos. 2, 6, 7 and 8.
Charge No. 2 framed against the concerned employee is
thet he was entrusted with supervisory duties w.e.f.
1-B-2001 as per the job allocation sheet dated 1-€ 20¢:" and
although 'he had accepted the job allocation sheet after
several discussions, he issued a letter to the Branch
Manager on 13-9-2001 requesting an official order in writing
by Branch Manager to check up/allow operations in the
expired credit limits referred to in the said letter. Since at
that time internal inspection was conducted by inspecting
officials, the Branch Manager has requested the Petitioner
to'mze! jim in the evening to deliver the letier, but the
cancernafl employee insisted the Manager to accept the
letter 'mo{ also insisted him to give reply immediately and
he shoutad at the Branch Manager creating an awkward
situation forcing the Manager 1o accept the letter then and
there itself. Again, the next day, he went to the Branch
Managers cabin and demanded an immediate reply to his
letter and when Branch Manager told that he will reply
shortly; he shouted at him in the presence of inspecting
officials creating an awkward situation, In order to establish
this charge against the concerned employee, the
Respondent/Management examined MW2 one Mr. S.
Marimuthu, Branch Manager at the relevant time and he
deposed that the concerned employee who was entrusted
with the officiating duties of second line officer in terms of
internal circular No. 84/93 of the Respondent/Bank, which
isincluddd in Ex. M 3 series in page 3. The officiating
duties and supervisory duties are entrusted to the
concernedl employee and the duties of special assistant
hitherto discharged by the employee was entrusted to
another - employee R. Santha Krishnan w.e.f.
1-9-2001; The reason behind the entrusting of officiating
duties with the emplyee was that he was the seniormost
clerical cadre employee at the branch, during the relevant
paint of gme, no officer other than the Branch Manager
namely MW2 was posted in that branch, hence by virtue
of experignce and seniority the said work was entrusted to
the concerned employee. Under such circumstances, the
concerngd employee’s conduct was nothing but a
disorderly behaviour wherein he shouted at the Branch
Manager and he also insisted that he should accept his
letter and should give a reply. He once again went to the
MW2’s chamber and asked him for written reply to his
letter. Though the entire office was busy in attending

internal inspection duty, which was an important job, the
concerned employee was not in a mood to listen to the
same. The conduct of the concetned employee in this regard
was also vouched by the evidence of MW1 and MW3
namely who are the inspecting officials, who were present
during the relevant point of time. Thus, it is clearly
established the rude behaviour of the concerned employee
and the charge has been proved against the concerned
employee. :

10. But, as against this, the representative for the
Petitioner contended that though it is alleged that the
employee had shouted at the Branch Manager in front of
the inspecting officials on 13-9-2001 and again shouting at
him on 14-9-2001, it was not extablished before this Tribunal
with any satisfactory evidence except the interested
testimony of MW2, the Branch Manager. None of the
inspecting officials namely Sri S. Vijaya Kumar and Sri
Krishna Thunga who were examined as MW1 and MW3
had subscribed to the view of the Branch Manager, who is
the prime complainant against the concerned workman.
Under such circumstances, it cannot be said that the said
charge framed against the concerned employee has been
proved. Though the Disciplinary Authority held that this
charge has been partly proved and imposed the punishment
of censure, in this case, before this Tribunal, no satisfactory
evidence was forthcoming and therefore, it cannot be said
that the charge has been proved.

11. Nodoubt, I find some force in the contention of
the representative for the Petitioner. But, it is admitted that
during the relevant period namely 13-9-01 internal inspection
was conducted and internal inspectors namely MW1 and
MW3 were inspecting the Karaikudi Branch and it is also
admitted that on 13-9-2001, the concerned employee has
given aletter to the Branch Manager and it is also admitted
that he wanted a reply immediately. No doubt, the internal
inspecting authorities have not stated anything about the
incident, but they have given the evidence with regard to
the sixth charge, which was happened prior to this date
namely 10-9-200%. Therefore, the management has not
elicited anything about this incident which was alleged to
have been taken place on 13-9-2001. Any how, there is
nothing to dispute the claim of the MW2 namely the Branch
Manager. Only because he was the complainant, it cannot
be said that the complaint should be rejected in toto. Under
such circumstances, I find the findings given by the
Disciplinary Authority in this regard has to be accepted.

12. With regard to charge No. 6, it is alleged that in
respect of transaction in expired credif limits, the Branch
Marager had given specific instructions to the concerned
employee to refer the cheques through cheque referred
register, so that he can pass necessary orders in the said
register either to pass or returntthe cheques. However, on
10-9-2001 two cheques were presented in the counter in
expired credit limit No. CC 7/99 of Mr. Rajasekar who is an
engineer doing civil construction work and the concerned
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employee sent the cheques and ledger to the Branch
Manager contrary to the advise of the Branch Manager.
The Branch Manager then advised him to refer the cheques
through cheque referred register for an instruction to pass
the cheque, but the concerned employee did not do so and
shouted at the Manager that he will not obey his
instructions. The inspecting official, Mr. P.K. Thunga who
was present at that time advised the concerned employee
that the instructions of the Branch Manager in that
connection is very clear and proper and then only the
concerned employee wrote that ‘expired credit limit’ above
the initials of Branch Manager in the cheque. The
representative of the management argued that MW2 namely
the Branch Manager by referring the page 29 of Ex. M3
series deposed that cheque for Rs. 6000 is one of them and
page 32 is the copy of the relative account which shows
the two debit entries namely one for Rs. 5000 and other for
Rs. 6000 on 10-9-2001. He had already given instruction to
the concerned employee to refer the cheques through
cheque referred register, so that he can pass necessary
crders in the said register either to pass or return the
cheques. Despite the clear instructions, the concerned
employee on 10-9-2001 sent the two cheques alongwith
the ledger without entering the same in cheque referred
register. Even when the Branch Manager reminded him of
his earlier instruction, he did not listen to the same but
started shouting at him, which is an act of disobedience
exhibited by the concerned employee in failing 1o adhere
to the lawful and reasonable instructions of his offictal
superior. MW1 and MW3 who are inspecting authorities
have also corroborated this evidence and they have also
stated that they had to intervene and advise the employee
to obey the instructions of MW2 and after which the
concerned employee referred the cheques to MW2 in
cheque referred register. He further argued that no doubt,
the Petitioner union attempted to inform this Tribunal that
no operation can be allowed in expired credit liraits and as
such, the concerned employee was correct in his
representation. In the cross examination, the concerned
employee who was examined as WW1 has staled that he
was not even aware who is the sanctioning authority for
such expired credit limits and though the guidelines of the
Respondeni/Bank insist that no operation should be
allowed in expired credit limits, in the instant case, the
subject credit limit could not be renewed due to non-
avatlability of certain vital papers and the MW?Z being the
sanctioning authority he had advised the employee to refer
the cheques to him through cheque referred register for
passing necessary orders. Since the sanclioning authority
himself issued such an instruciton, the concerned
employee is relieved of his accountability and there was
no reasor for him to have any appehension over the matter.
The issue on hand in this regard is not one of whether the
operatior's can be allowed in expired credit limit or not
which the: Petitioner was harping on, but he conduct of the
concerned employee in having not obeyed the instruction
of his official superior. By putting his initial, the branch

head takes the sole responsibility for passing the cheques.
The concerned employee is discharging of accountability
when the cheques are passed under the orders of branch
head. In this case, it is established that when the cheques
were presented for payment on 10-9-2001 in expired credit
limits of Mr. Rajasekar, there was no reason for the concerned
employee to have any doubt except to refer the said
cheques to MW2 through cheque referred register, which
was also the standing instructions given to him by MW2.
But, on the other hand, without sending the cheques along
with cheque referred register, the concerned employee
inserted the cheques in the ledger and also by shouting at
MW2 that he will not pass the cheques, thus, the concerned
employee has clearly disobeyed the orders of official
superior which was also established before this Tribunal.

13. But on the other hand, on behalf of the Pelitioner
it is argued that it is alleged that the action of sending two
cheques presented at the counter in the expired credit limit
of Mr. Rajasekar and the ledger to the Branch Manager, but
itis only a fabricated charge. MW3 namely Mr. P.K. Thunga,
who was the inspecting official who alleged to have been
present at the time of alleged incident had stated in the
domestic enquiry that he could not recollect the incident
relating to the incident on 10-9-2001. Even in his written
statement, he has categorically stated that he could not
recollect the pa’rticular incidents. Even before this Tribunal,
he has given the evidence in general nature stating that
cheques were sent to the Branch Manager without referrring
the same in cheque referred register. Further, the another
inspecting official Mr. S. Vijayakumar MW1 stated that the
incident took place on 16-9-2001 and it had hapened at 12
noon of the said day. But in cross examination, he has
stated that he does not remember at what time clearing
cheque was presented and he does not know the clearing
timing. Thus, he has taken different position that one was
cash cheque and another was clearing instrument. On the

-other hand, MW?2 has stated that the two cheques were

sent simultaneously after the receipt of clearing cheques,
which normally comes at around 1.30 pm. Thus, there isa
contradiction in the testimony of MW1 to MW3. Hence,
the entire issue is false and fabricated while the deposition
of MW1 Mr. Vijayakumar could not be trusted and
deposition of MW2 is one sided as he was the main
complainant in the whole episode, hence, the charge framed
against the concerned employee is a false one.

14. But, I find much force in the arguments of
representative for the Respondent, because it is clear that
the Branch Manager MW?2 has given instruction in such
case, the cheque should be sent alongwith cheque referred
register. On that date, it is admitted that the concerned
employee sent the two cheques alongwith ledger and after
the intervention of inspecting official, he has obeyed the
instruction of Branch Manager and sent the cheques along
with cheque referred register and it is admitted that there
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wras an argument between the concerned employee and
the Brancn Manager and only on their instructions, the
concerned empioyee obeyed the orders. Under such
civcumstanges, I find the concerned employee has clearly
d1sobeyed the official superior namely MW2 and hence, I
find this charge is also proved against the concerned
srplayee,

15. Charge No. 7 is though the concerned employee
nad been entrusied with department work as per job
allocation sho¢t, he was not in the habit of signing the
‘edgers, voacpers, slips in spite of Branch Manager’s
instmiction no: put his signature or initial in cashier scroli
for having checked the cash and in transfer scroll and also
avt putiing his initial on the ‘pay cash’ seal in DD
cangellation paymeant vouchers, conveyance general
~narpes and any expenditure vouchers, which amounts to
* mipconduct. In crder to prove this charge MW2 namely
- anch Manager was examined and he deposed that pages
5% e 40 of M2 series, it is stated that the employee was
afficiating in the ciace of second line officer, afl vouchers
passed in the branch especially expenditure vouchers are
required to be signed jointly by him as well as by the Branch
Manager. But, MW2 has clearly deposed that the
concerned employee was never in the habit of putting his
initial in any of the expenditure voucher and was also
deliberately putting ‘pay cash’ seal on the initial of Branch
Manager. A perusal of the document clearly establishes
that in none of the document, the concerned employee had
signed. Even in the cross examination, he has not given
any excuse for his conduct. Thus, his failure to discharge
his afficiating duties has been proved and this charge has
also been established before this Tribunal.

15, On behaif of the Petitioner, it is contended that
no doubt, in few vouchers, the concerned employee has
not signed, but it did not prove that he was not in the habit
of signing the instruments at all including expenditure
vouchers. Due to pressure of work, there may be a chance
of missing a few instruments on a day-to-day basis from
signing the vouchers. However, it does not mean that the
workman did not follow the rules of business.

17. B, I find there is no substance in the argument
put forth on behalf of the Petitioner. Since it is a banking
husiness, since the Branch Manager has signed all the
vouchers especiaily the expenditure vouchers, it is clealry
established before this Tribunal that the concerned
employee has not signed the vouchers and he wanted to
absolve from his lability by not putting his initiaj in the
vouchers. Therefore, I find that this charg: framed against
the concerned employee is also proved by the Respondent/
Management.

18. The last charge namely charge No. 8 is that the
concerned employee was allotted the job of preparing the
checking of ali statement w.e.f. 1-2-2002 as per job rotation
for the period from 1-2-02 to 31-07-2002. He was also one of
the joint key holders and entrusted with officiating work/

duties and therefore, he has to prepared MR-2 certificate
and on 6-2-2002 he prepared and sent MR-2 certificate to
Branch Manager without checking and signing at the
appropriate piace and when the Branch Manager instructed
him to check and sign the certificate and send the same for
his signature and for onward transmission to Regional
Office, he refused to check and sign the same as per the
instructions of Branch Manager and was issued with a
charge memo dated 7-2-2002 with instruction to check and
sign MR-2 certificate. The concerned empioyee requested
the Branch Manager to return the MR-2 certificate and
while re-submitting the MR-2 certificate he put anti-date as
6-2-2002 after initialling the same at the bottom of the first
page and writing on the top of his initial “accounts are
tallied”, thus, he has discbeyed the orders of superiors.

19, For this MW 2 who deposed with regard to this
charge that the document numbered 49, which is under Ex.
M 3 series, was MR-2 statement prepared at the branch in
which the concerned employee failed to sign at the initial
stage and only because he was issued with charge memo
dated 7-2-2002 which is nimder serial No. 51 of Ex. M3 series.
Subsequently, the concerned employee put his initial at
the first page of statement by recording “all accounts
tallied” and deliberately anti-dated it as 6-2-2002 to make it
appear that as if he had initialled even at the date of
preparation of the said statement. Though the concerned
employee has denied that he had initialled only after the
issue of memo dated 7-2-2002, he has not stated in the
cross examination for what reason the memo was given to
him. He has not given any satisfactory explanation for
having prepared MR-2 certificate for the second time on
25-2-2002 namely under serial No. 56 of Ex. M3 series. So
this charge is also clearly proved by Respondent/
Management.

20. But, as against this, the representative for the
Petitioner argued that there is no wiiful insubordination
and charge No. 8 was instituted against the concerned
employee on the wrong premises that MR-2 certificate
should be signed by the officiating special assistant as
Assistant Branch Manager. Therefore, the important
question in such circumstances is ‘whether such an action
amounts to insubordination and disobedience’ and this
should be seen in the background of the extant guidelines
as contained in bank’s codified circular No. 84/93 in page
10 of Ex. M3 which states that ‘speciai assistant cannot
discharge all the duties of an officer, but an officer will be
discharging certain duties and powers of the special
assistant in addition to certain other supervisory duties.
When an officer goes on leave, such of the part of duties
and powers of special assistant hitherto carried out by
that officer can be entrusted to seniormost clerk after taking
prior permission from the Regional Office. Such of those
duties and powers which cannot be discharged by special
assistant but only by an officer will have to be entrusted to
another officer/Branch Manager, as the case may be.
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Therefore, in terms of the guidelines of the Respondent/
Bank the workman including a special assistant is not
treated as an officer and he is only treated as an award
staff. The guidelines as contained in bank’s circular No.
75/94 which is marked as Ex, W30 clearly states that MR-2
certificate has to be invariably signed by Assistant Branch
Manager and the concerned Branch Manager only and
admitiedly, in this case, the concerned employee does not
fit into both above cadres. Further letter dated 19-2-2002 in
page Mo, 58 of Ex. M4 brought out in the enquiry throws
more light on the question of signing the MR-2 as—“we
advisc that the subject certificate should invariably be
signed by Assistant Branch Manager. In his absence, it
should be signed by the officer who officiates in his place.”
Therefore, in terms of the guidelines, the officer alone
officiating in the place of Assistant Branch Manager is
empowered to sign MR-2. It is admitted that the concerned
employee was not designated as Assistant Branch
Manager, Therefore, the objection raised by the concerned
employee cannot be termed as disobedience or insubor-
dinaticm. Further, it is argued on behalf of the Petitioner
that in the case of BURN & CO. Vs. WORKMEN Reported
in 1959 AIR 529 SC, the Supreme Court has held that when
an employee who is not accustomed to a particular kind of
new work entrusted to him, refuses to do that work out of
fear of doing the work wrongly and not out of desire to
wilfully disobey the orders issued to him by his superior,
the rnisconduct of wilful disobedience does not lie against
him. Under such circumstances, this charge has not been
proved by the Respondent/Management.

21. Though I find some force in the contention of
the representative for the Petitioner, in this case, it is
established that the concerned employee not only disobey
the orders of superior but also by putting an anti-date
along with his signature for which he has not given any
explanation for what reason, a memo was issued to him in
this regard. If really, he has put his initial on 6-2-2002 itself,
there is no necessity for issuing memo by MW2. Under
such circumstances, I find the concerned employee has
given a false evidence and he has disobeyed the orders of
his superiors wantonly. Thus, 1 find this charge also is
proved by the Respondent/Management.

22. The representative for the Petitioner has also
argued that even after the enquiry before this Tribunal, no
reasonable opportunity was given to him and no document
was produced as required by the concerned employee.
But, I find the Petitioner has filed a petition for production
of documents and this Tribunal has ordered to produce
certain documents by the Respondent/Management and it
was also produced. Under such circumstances, I am not
inclined to accept the contention of the Petitioner that
reasonable opportunity was not given to the concerned
employse.

23. Then again, it was argued on behalf of the
Petitioner that the 2nd show-cause notice proposed the

punishment stated to be running concurrently i.e. in afl the
punishment of reduction to lower stage in the scale of pay
by two stages for a period of one year with cumulative
effect is proposed to be imposed on him. But, in the final
order, the Disciplinary Authority while imposing the
punishment has stated that consequent upon the imposition
of punishment the basic pay of Sri V. R. Meyyappan, the
concerned employee excluding stagnation increments is
reduced from Rs. 8980 to Rs. 7920 with immediate effect.
Any increment falling due during the currency of
punishment shall not be released. It is further argued on
behalf of the Petitioner that the above punishment is totally
a different and higher quantum of punishment than what
has been proposed in 2nd show cause-notice, which is a
gross violation of principles of natural justice. In terms of
Memorandum of Settlement dated 10-4-2002, which is marked
as Ex. M7 in pages 12 & 13, it is mentioned that the
punishment that could be imposed on the workman have
been codified. In the aforesaid codified set of punishments
that could be imposed on a workman for major misconduct,
the punishrnent of ‘reduction to a lower stage with
cumulative effect” does not find place. Therefore, this is
yet another violation of principles of natural justice as the
punishment of higher quantum and magnitude has been
imposed on the concerned workman than what could be
imposed on him. Further, it is also stated that the punishment
should not be given more than one punishment in respect
of anyone charge. Further, in this case, reduction to a lower
scale by two stages in scale of pay with cumulative effect
at the time of imposition of punishment, it has been spelt
out that the workman would not be eligible for release of
any increment falling during the currency of the
punishment. Therefore, it is a total violation of principles
of natural justice and it is liable to be set aside.

24. On the other hand, on behalf of the Respondent
it is argued that it is well settled position that different
punishment can be given for different charges. The
punishment imposed by the Disciplinary Authority is a
cumulative punishment for charge No. 6 & 8. Therefore the
implication of the same very well as is evident from the
statement contained in reply dated 14-1-2003 by the
concerned employee that the Disciplinary Authority has
proposed to impose the cumulative punishment having
concurrent effect namely the punishment of reduction fo a
lower stage in the scale of pay by two stages for a period of
one year. Therefore, the punishment imposed on him cannot
be termed as double punishment.

25. 1 find much force in the contention of the
representative for the Respondent. Therefore, I find there
is no substance in the contention of the representative for
the Petitioner in this regard. As such, ! find this point that
the action of the Respondent/Bank in imposing the
punishment of reduction to a lower stage in the scale of
pay by two stages for a period of one year with cumulative
effect on the concerned employee is legal and justified.
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Point No. 2 :
The next point to be decided in this case is to what
relief the concerned employee is entitled ?

26. In view of my foregoing findings, I find the
concerned employee is not entitled to any relief as prayed
for by the Petitioner union.

27. Thus, the reference is answered accordingly.

(Dictated to the P. A. transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 23rd May, 2007.)

K. JAYARAMAN, Presiding Officer
Witnesses Examined :
For the 1 Party/Claimant :WW1St V.R.
Meyyaljpan
For the Il Party/Management : MW I Sri S. Vijayakumar
' MW 28ri S. Marimuthu

MW 3 Sri P. Krishna
Thunga

Documents Marked :—
For the Party/Claimant :—
Ex.No. Date Description
W1 061186 Xerox copy of the circular issued,
by Respondent/Bank
W2 230502 Xerox copy of the charge sheet issued
to concerned Workman
W3 01-06-02 Xerox copy of the letter from concerned
" employee to Disciplinary Authority
W4 0706 Xeroxcopy of the letier from Disciplinary
Authority to concerned workman
W5 180602 Xerox copy of the letter from concerned
employee to Disciplinary Authority
W6 260602 Xerox copy of the letter from Concerned
. employee to Disciplinary Authority
W7 22062 Xeroxcopy of the letter from Disciplinary
Authority to Concerned workman
W8 05-07-02 Xerox copy of the letter from concerned
: employee fo Branch Manager
W9  1007-02 Xerox copy of the letter from Branch
" Manager to Concerned employee
W10 120702 Xerox copy of the letter from Branch
Manager to Concerned employee
W11 170702 Xerox copy of the letter from Enquiry
Officer to Concerned employee
W12 200702 Xerox copy of the letter from concerned
workman to Disciplinary Authority
WI3 240702 Xerox copy of the letter from Disciplinary
Authority to Concerned employee
Wi4 240700 Xerox copy of the enguity notice

W15 020802 Xcrox copy of the letter from concemed
- employee 10 Enquiry Officer

W16 050802 Xerox copy of the enquiry notice
W17 150802 Xeroxcopy of theletter from concerned

workman to Enquiry Officer
W18 Xerox copy of the enquiry proceedings
W19 050902 Xerox copy of written brief of Presenting
Officer

W20 140902 Xerox copy of letter from Enquiry Officer
to defence Representative

W21 (41002 Xerox copyof the wrilten brief of defence
Representative

W22 161142 Xerox copy of the letter from Disciplinary
Authority Enclosing enquiry findings

W23 25-1002 Xerox copy of the enquiry proceedings

W24 09-12-02 Xerox copy of the representation given
by concerned employee to Disciplinary
Authority

W25  30-1203 Xerox copy of the 2nd show-cause notice
issue to Petitioner

W26 140103 Xerox copy of the reply given by the
concerned Employee to Disciplinary

Authority .

W27 280103 Xerox copy of the final order passed by
Disciplinary Authority

W28 120303 Xerox copy of the appeal preferred by
concerned Employee

W29 100603 Xerox copy of the order of Appellate
Authority

W30 090494 Xerox copy of the circular of
Respondent/Bank

W31 Nil Extract of hand delivery book of
Karaikudi branch

W32 110202 Xerox copy of theletter from Regional
Office of Respondent/Bank to
concerned workman

W33 21-02-02 Xerox copy of the reply given by
concerned employee to Regional Office’s

letter

W34 120242 Xerox copy of the letter from Regional
Office to Karaikudi branch

W35 190202 Xerox copy of the letter from Regional
Office to Karaikudi branch

W36 041197 Xerox copy of the circular 204/97 issued
by Respondent

W37 020998 Xerox copy of the circular No. 191/98
issued by Respondent/Bank

For the Respondent/Management :

Ex.No. Date Description

M1 020702 Xerox copy of the letter of Respondent/
Bank Appointing Enquiry Officer
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M2 020702 Xerox copy of the order of Respondent/
Bank Appointing Presenting Officer

M3 Nil Xerox copy of the management exhibits
Mex 1 to Mex 30

M4 Nil Xerox copy of the defence exhibits
Dex2

M5 Nil Xerox copy of the letter submitted by

concerned employee to Disciplinary
Authority

M6 28-11-2 Xerox copy of the letter from
Respondent/Bank to Concerned
employee

M7 100402 Xerox copy of the memorandum of
settlement on Disciplinary action
procedure

M8 160501 Xerox copy of the special circular issued
by Chairman

M9 Nil Extract of attendance register.

¢ fwedl, 29 57, 2007

T, A, 2002, -rafr Fod S e fowemw
fafircs, feeeft (2o & & (Fis gem Saar15046
wEd) (TS vvar Wfew & w9 § feataa) 3 FHEh
wigs fAfy ©g yeiet Su=y sifuf=m, 1952 (1952 #119)
(5= qearg sfufian & v o Sfeatfem) <t o/ 17 9
TT-4T (1) & @OF (F) & Ao g & fau amas
fear 2

2. i wafs % wEn @ faR S SRR B
Hay § 3w yfaem & wiiss fafy frem, waa sfufam =
g ¢ # fafiie #) gom § wiafeEl & faw w9 s
78T & ol wemd, saa sifufrawm & sfafa e st woR
= fral arma wfasA | siwfEl & da9y § sied sfas
ot =i, 1952 (8% TeaR W & w9 ¥ sfeafaq) &
el wer fopw o @ o= wfasy oy ol &1 @ v
WRE

3. @, I, % wER I afufem w5 gw 17
FI-9W (1) B GUE (F) U T&d wiwad F TE
F@ gL, IR THE-w9T W W day § sfwafed wl @

FEN 7% TR TGN 3% WRhiSH # 1-7-1993 |/ -

el AfREET % 390 =i @ 9 STEYl & yaeE 9
e T H
[EEm T9-35015/19/2007-THq8.-11]
T, 8. sfaw, oo afew
New Dethi, the 29th June, 2007

S.0. 2002.— Whereas M/s. Siemens Information
Systems Ltd., fjunder Code No. DL/15046 in Delhi (South)
region] (hereinafter referred to as the establishment) has
applied for exemption under clause (a) of sub-section (1) of

Section 17 of the Employees’ Provident Funds and
Miscellaneous Provisions Act, 1952 (19 of 1952) (hereinafter
referred to as the Act).

2. And whereas in the opinion of the Central
Government, the rules of the provident fund of the said
establishment with respect to the rates of contribution are
not less favourable to employees therein than those
specified in Section 6 of the said Act and the employees
are also in enjoyment of other provident fund benefits
provided under the said Act or under the Employees’
Provident Funds Scheme, 1952 (hereinafter referred to as
the Scheme) in relation to the employees in any other
establishment of similar character.

3. Now, therefore, in exercise of the powers conferred
by clause (a) of sub-section (1) of Section 17 of the said
Act and subject to the conditions specified in this regard
from time to time, the Central Government, hereby, exempts
the said establishment from the operation of all the
provisions of the said Scheme with effect from 1-7-1993,
until further notification.

[No.S-35015/19/2007-SS-11]
S.D. XAVIER, Under Secy.

¢ faoedt, 5 9o, 2007

I, 2003.—FH9 GHR G ¥ 99 W i Aenfen
¥ tw wn Iifee o, oeifis faarg afufres, 1947
(1947 %7 14) 1 4 2 = @S (T) & I9-WUE (vi) &
Il R SYERO F WG TR ® H° HAeE @ afy
o deEm L. 138 KAiE 4-1-2007 R0 fasgfEl v
e, BreniraTe < i st frars sifufrm, 1947 (1947
1 14) Y voW el #Y wiafie 21 F wive @ =1 s
sfufan R garer & foaw faiw 7-1-2007 @ ©: 99 Fi
wematy & fae wie IyEnht den wifm e

i =g arER %1 UE @ ir defea o 59 wemEiy
1 5: W ¥ i wemEfy ® faw agrn S anfum

¥, @, Araifies e sifuf@r, 1947 (1947 =
14) %1 911 2 F @ (T) F I9-WUE (vi) F WgH 50
W R @ W F g, T TR 39 Shh &6
Ia SAfufe & yaeEl * fau s 7-7-2007 9 9: 9w
# FIEmaty & fo e It S Sifva w2

[F1. HEmTH-11017/16/97-3T%. AL (R.TA.) ]

T $R, 93% wfaa
New Delhi, the 5th July, 2007

S. O. 2003.— Whereas the Central Government
having been satisfied that the public interest so requires
that in pursuance of the provisions of sub-clause (vi) of
the clause (n) of Section 2 of the Industrial Disputes Act,
1947 (14 of 1947), declared by the Notification of the
Government of India in the Ministry of Labour 8.0, No., 138
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dated' 4-1-2007 the service in the Security Paper Mill,
Hoshangabadl which is covered by item 21 of the First
Schedule to the Industrial Disputes Act, 1947 (14 of 1947)
to be a public utility service for the purpose of the said
Act, for a petiod of six months from the 7th January, 2007.

And whereas, the Central Government is of opinion

that public inferest requires the extension of the said period
by a forther period of six months,

Now, therefore, in exercise of the powers conferred
by the proviso to sub-clause (vi) of clause (n) of Section 2
of the Industrial Disputes Act, 1947, the Central
Government hereby declares the 'said industry to be a
public utility service for the purposes of the said Act, fora
period of six months from the 7th July, 2007.

[File No. §-11017/16/97-IR (PL)]
GURJOT KAUR, It. Secy.
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