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Statutory Orders and Notifications Issued by the Ministries of the Governmentof Indla
(Other than the Ministry of Defence)
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WLAT, 3060, —HEF TWHR, TIAN (T B WHH
WA & faw v fram, 1976 # frm 10 ® sefEm

(4) = gaw § e ol Deifie g3 < vomfs

e sy @rales, & woag @ fadfre
HATEOT WA (Aea), Hrewrm 5, Fs 80% it
A et 1 R T wrw w1 foran 2, e sifirgfa
R ] )

[T §. 11028/1/2005-T. 4]

ez wrods, WgE R (4. )

MINISTRY OF SCIENCE AND TECHNOLOGY
(Department of Science and Technology)

New Delhi, the 10th October, 2007

8.0. 3060.—In pursuance of sub-rule (4) of Rule 10
of the Official Language (Use for official purposes of the
Union) Rules, 1976, the Central Government hereby notifies

National Atlas & Thematic Mapping Organisation
(NATMO), Kolkata a subordinate office under the
Administrative Control of Ministry of Science and
Technology, 80% staff whereofhave acquired the working
knowledge of Hindi,

(FileNo. 11028/1/2005 (OL)]
NILAMBAR PANDEY, Jt. Director (OL)
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GFi'tCE OF THE CHIEF COMMISSIONER OF
INCOME TAX

Jaipur, the 1 1th October, ‘2(‘)07
No. 03/2007-08

8.0. 3061.—1In exercise of the powers conferred by
sub-clause (vi) of clause (23C) of Section 10 of the Income-
w@x Act, 1961 (43 of 1961} read with rule 2CA of the Income-
tax rules, 1962-the Chief Commissioner of Income-tax,
Jaipur hereby approves “Shri Arya Vidyapeeth Society,
Bhusawar, District-Bharatpur” for the purpose of said
section for the A. Y. 2004-05 and 2005-06.

Provided that the society conforms to and complies
with the provisions of sub-clause (vi) of clause (23C) of
Section 19 of the Income-tax Act, 1961 read with rule 2CA
of the Income-tax Rules, 1962,

[No. CCIT/JPR/AddI, CIT(Coord.)/2007-08]
5. C. KAPIL, Chief Commissioner of income-tax

e R afEn SeET  aes
( @ faarm )
T faeet, 16 TR, 2007

TLIN, 3062, —FEITH THEE ( TR0 TR
* ety sfufrm, 197) (1971 %1 40) ) 4w 3 g
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ﬁuﬁwﬁwmﬁmaﬂm%mﬁﬁwm
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aﬁmwamwmamﬁﬂmmmﬁmﬂ
e faiafie ardwfs uied ® v § ad doafuer
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R T | Haftm w9 sy e |
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HAET, TR WRER 5 FrEd wl gfised |

(5. T 11011/5/2004-T7]

= FAR, s’ Higa

MINISTRY OF HEALTH AND FAMILY WELFARFE
(Department of Health)

New Delhi, the 16th October, 2007

5.0. 3062.—In exercise of the powers conferred by
sweetion 3 of the Public Premises (Eviction of unauthorised

occupants) Act, 1971 (40 0of 1971 the Central Government
hereby appoints Ms. Kalpana Mandal, being a Gazetted

Officer of the Government to be an Estate Officer for the

purposes of the said Act. Who shall exercise the powers
conferred and perform the duties imposed on the Estate
Officer by or under the said Act within the local limits of
her jurisdiction in respect of the Public Premises specified
below.

(1) All plots of Land/Building belonging to the
"~ R.AK. College of Nursing, New Delhi inside or
outside the College campus;

(2) All Land/Building earmarked by the Directorate
of Estate, Ministry of Urban Affairs & Poverty
Alleviation, Government of India, for use of the

~ College Authority/Staff as per the decision of the
Estate Offieer of the R.A.K. College of Nursing,
New Delhi.

[No. A. 11011/5/2004-N]
ARVIND KUMAR, Under Secy.

( 3o T fasmn )
T+ feeett, 4 srmEe, 2007

WAL 3063, —~FKT WHE, TAW (T F TNER

ﬂm’f%fmm) fram, 1976 = Fram 10 % 39-frm 4

% I °§ S Guea fre TR (ISR fen
faum) % sl wef§ wdtat ot defaen whmem,
Wik v, fdia o, waqdt, S99 =5, 1 sl @
w9 A, faws 80 vfiwm ¥ afim swiial 3 fedt @
HEMYF T WA F e &, sfrgfad et

[E 11011-7/2005-T0. 4. T, ]

MINISTRY OF HUMAN RESOURCE
DEVELOPMENT

(Department of Higher Education)
New Delhi, the 4th October, 2007

8.0. 3063.—In pursuance of sub-rule (4) of rule 10
of the Official Language (Use for Official Purposes of the
Union) Rules, 1976, the Central Government hereby notifies
Maharshi Sandipani Rashtriya Vedvidya Pratishthan,
Pradhikaran Bhavan, 2nd floor, Bharatpuri, Ujjain under
the Ministry of Human Resource Development. (Deptt. of
Higher Education) as a office, whose more than 80%
members of the stafThave acquired working knowledge of
Hindi,

[No. 1101 1-7/2005-0.L.U.|
KESHAV DESIRAJU, Jt. Sccy.
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( TSTHTET WHIT )
18 fawel, 4 STaRE, 2007

HLIHA 3064, —FXT THR, TG (FY F IGHT
vareHl & fer yai) fram, 1976 2 fram 10 2 s9-Frm 4
% ST § W S T e (e e sl
e fanm) & sl &Ry faeem afifs 8 ofw
ST AR T, A H-TER (Seg) W, i
Frfer & w1 ¥, faus 80 yiiwm ¥ wifas sxfarfal 3
fe=dl =1 weiweE T W w1 o €, sifugfag st @

(€. 11011-7/2005-T0. o @, (9r2-1) ]

v g, 97 ufem
(O.L. Division)
New Delhi, the 4th October, 2007

S.0. 3064.—In pursuance of sub rule (4) of rule 10
of the Official Language (Use for Official Purposes of the
Union) Rules 1976 the Central Government hereby notifies
the Jawahar Navodaya Vidyalaya, Mana Camp - Raipur
(Chhatishgarh) an office of Navodaya Vidyalaya Samiti
under the Ministry of Human Resource Development,
(Deptt. of School Education and Literacy) as office, whose
- more than 80% members of the staff have acquired working
knowledge of Hindi.

[No. 11011-7/2005-0.L.U. (Pt1)]
KESHAV DESIRAJU, Jt. Secy.

{ Susioar wae fsmr)
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[Ee+ « Hést T
T & 0, dufe ‘uw’ @ wya (fafse SSfpd)

MINISTRY OF CONSUMER AFFAIRS, FOOD
AND PUBLIC DISTRIBUTION
(Department of Consumer Affairs)

BUREAU OF INDIAN STANDARDS
New Dethi, the 4th October, 2007

5.0. 3065.—In pursuance of clause (b) of sub-ruie
(1) of rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that
amendments to the Indian Standards, particulars of which
are given in the Schedule hereto annexed have been
issued :—

o

. SCHEDULE

Date from which
the amendment

Sl.  No. and year
No. of the Indian

No. and year of
the amendment

Standards shall have effect
) (2) (3} (4)
1. 5817 : 1992 1. September 2007 30 September 2007

2. 10359 : 1982
3. 10360 : 1982

3, September 2007
3. September 2007

30 Scptember 2007
30 September 2007

 Copy of this Standard is available for sale with the
Bureau of indian Standards, Manak Bhavan, 9 Bohadur
Shah Zafar Marg, New Delhi-110 002 and Regionai
Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai
and also Branch Offices : Ahmedahad, Bénga!nre, Bhopal,
Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Taipur,
Kanpur, Nagpur, Patna, Pune and Thiruvananthapuram.

. [Ref : CED/Gavatta)

A KU sAINL Scientist P & Head (Civil Engg )

% femelt, 9 v, 2007

WAIW, 3066, ARAE WAE w0 A, 1987 5
fram 7 & wefFam (1) # @E (®) & FgEm § et 7
T Ei TT{ERI sfrgfa wn & s R wedia o

~ -~ e
i fFETm T i"sﬁ? r+ zf' -'It‘.’ =T S TR T

srjel
w0 ol wiE wRc ) e wede aee B el faia
W vem A viw stEEiT ardm TR
oo v, Tl
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. BE W 16000 : 2007 HEEE -
Y HETE TArEdE - Srie

I, 9 TETR R ST A6, 7 Rewht- 110002, S s

IEHTR,, AR, A, YR, Fravag, TEE, davars,

AL, HAR, TG, T, gﬁﬁmﬁwwwﬂfaﬁ
‘%@3‘1@?&%1

HewT 2007

[gesd : U9 ug /-8
. s, dwfrE 3 uF v (vEy e A
New Delhi, the 9th October, 2007

S.0. 3066.—In pursuance of clause (b) of sub-rule
(1} of Rule 7 of the Burean of Indian Standards Rules, 1987,

the Bureau of Indian Standards hereby notifies that the

Indian Standard, particulars of which are given in the
Schedule hereto annexed has been established on the date
indicated against each ;

SCHEDULE
5L No. & Year of the  No. & year of Date of
Me. Indian Standards Indian Standards, Established
Estabiished & Titte  if any, Superseded
by the New [ndian
Standard
(1) (2) (3) 4

L. 18 160G - 2007 —
Organizarional
Acsountatility at the

oy Place -Requirements

September 2007

Copy of this Standard is available for sale with the
Durean of Indian Standards, Manak Rhavan, 9 Bahadur
faids Zafar Marg, Mow Delhi- 110 002 and Regional Offices
e Dethi, Kolkata, Chandigarh, Chennai, Mumbai and
also Bran:h Dffices : Ahmedabad, Bangalore, Bhopal,
Bhubsneshwar, Cei:batore, Guwahati, Hyderabad, Jaipur,
Kanpur, Nagpur, Patina, Pune, Thiruvananthapurant.

[Ref: MSD/G-8]

P.BHATNAGAR, Scientist ‘E’ & Head
{(Management & Sysiems)

72 Fewedt, ¢ w@Ret, 2697
aamr 3067.—WIE WRTer wE fram 1087w
7% I (1) % wWe (W) & qgEe ¥ i
AT wg‘r TREgR PP wa & R e e e
2 o 1 AR Ru w4 e @ g ¥ o

fPart 11 -Skc. 3(ii)]
R
W i el A (D T i T Toqri fafa -
g, = gem, T o v T sifasmita
SHe" WA=
G B,
Iz %1% o,
1 T ot
i

L1y (2 (3} . (4)

1. STEUH 3586: 2007 SiET LT 3586: 1966 30 oy 2007
T el ® TR
1 SR, ( TE GteT) ,

2. STEUH 4568: 2007 HEA ST 4568: 1968 30 TR 2007
TarR e B =g
(wFRst)-fafafe (wsen
R _

3. STEUE 7451 (MM 6): 2007  HATEUE 7451 31 ST 2007
sdu@EE! 22615 1994 (9T 6): 1974
TR 3N T8 oM
A 6 TEI-=e Frem
Ffeai-Tia = v
(e i)

4. STEUH 10478: 2007/ STEUR 104782 1983 31 3R 2007

AETHST 65191 1993
e 5-34A T
Tm-wge % falf ek zm
% FoI0 2 (e )

5. OTEUE 14511 (SM2)2007/ EWE 14511
STETHA 8984-2:1993 (A 2) : 1998
B TR S SRl
T 17T A7 2 Wi
Ygfedi (e TR

6. IMEQH 15753: 2007 . -

| TS TR s
N s Wi

T TR " w8 gi TR T s, e
o, O FRIGL Ve SR AW, 778 fewett- 110002, St wrier:
7 Tewelt, wierhTn, Twemg, Sae, grag o e St
ITEREIT, SER, ST, YerIveR, T, TR, Sz,

TR, FAGL, AT, T, gﬁamﬁmwgmﬂﬁﬁ
%gswaﬂ%“n

31 G 2007

36 S[3 2007

[wad : IEsh-16]
Tl AR, A T T T ()
New Delhi, the 9th October, 2007

5.0. 3667 —In pursuance of clause (b) of sub-rule
(1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian standards hereby notifies that the
Indian Standards, particulars of which are given in the
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Schedule hereto annexed have been established on the =~ (1) (2} (3 (4
date indicated against each: 4, 1S 10478 - 2007 15 10478 : 1983 31 Aug 2007
18O 6519 : 1993
SCHEDULE Diesel Engines-Fuel
: Injection Pumps-
Sl. No., year and . No. and year of Date of Establi- Tapers for Shaft
No. title of the Indian Indian Standards, shed Ends and Hubs
Standards Established if any, Superseded (First Revision)
by the New Indian 5. IS 14511 (Part 2) . IS 14511 (Part 2) : 31 Aug 2007
Standard 2007/1S0 8984-2 19G8
- 1993 Diesel Engines-
M (2) (3) {4) Testing of Fuel
Injectors Part 2
1. IS 3586:2007 IS 3586:1966 30 Sept 2007 Test Methods
Recommendation for ' (First Revision)
lifeboats equipment 6. IS 15753 2007 — 30 June 2007
(First Revision) . Automotive Tyres-
2. IS 4568 : 2007 . 184568 : 1968 30 Sept 2007 Tyre Curing Bladder-
Lifeboat Oars (wood)- Cold Process -
f;e;’ig‘;‘)’“"" (First Copy of this Standard is available for sale with the
Bureau of Indian Standards, Manak Bhavan, 9 Bahadur
3. IS 7451 (Part 6) : IS 7451 (Part 6) : 31 Aug 2007 Shah Zafar Marg, New Delhi-110 002 and Regional
2007/1SO 2261: 1974 Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai
I]ta::n:"ég’;‘f::t';i and also Branch Offices : Ahmedabad, Bangalore, Bhopal,
Engines Part 6 Hand- Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipyr,
Operated Control. Kanpur, Nagpur, Patna, Pune and Thiruvananthapuram.
Devices -Standard [Ref: TED/G-16]
Direction of Motion RAKESH KUMAR, Scientist ‘P’ & Head
(First Revision) (Transport E
: ‘ port Engg.)
7% feeelt, 10 TR, 2007

WA, 3068, — TR WF =g (wAH) fafraw 1988 % fafm (5) B Sufafm (6) & e ¥ ueg
A ST THEERI A @ o et faen ot R B ST st e T ane | i e T e

et

HH OEHE 9 AEHOH AW | g AR A = yidw © 1 % TE
Hem :
I 2 3 4 5
1. 8018968 TR ALY . AT g A e g fawedt. 9 awet 2007
-3 gf-wi-t, emEren B
stiifes &9, g ded Team
IHTA
2 8782302 rod g for et W f, woitee 21y wE e @ 7w 2007
| TR H.-64, UFRT-5,
113, dteada,
3. 8771596 TR drewea . f. &, {0 o Ao @ R faselt 7 7€ 2007
R A, 10 95y TEE aF .2 ¥ dfeed Tora % Y '
FerReE U, Srifits &, (168.3 | 2540 forrit aedt =am)
IW WY

TMAER-201 001
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I 3 4 5

4. 8771495 T Wewea W, fa G wEeHl % A e 7 7 2007
TR A, 10 THY TWES 3P LA, % WY
TR UE, afeifrs 89,
T =
misErEE-201 001 _

5. 8671893 oft. T, TR, I UF W A & fg 13 57 2007
™R F. 4/49, Téz-4, e, 89, fem
wifgsmans, misEmrs
I W_W

6. 8671996 M. TF. T, 250 A2 3T 16 WHR qe 13 [ 2007
= . 4-49, WEZ-74, SR, &7, o w2 & forg wom i Wi
wifeamEnE, miaw, frfm
I 73

7. 8797214 Ferd 2y TS . - o WOl 2R Wt T FE 19 57 2007
$-9, 7w, aiifirs &9, % fasreft & gt
HETREE, JEUL
EXtiecr)

8 8797315 T ey WS W, fa. et T w1 # T fe 19 7 2007
-9, 7 uE st . i o,
HETHE, ZE5
SR -

[Ho ® THE1/13:13]

New Delhi, the 10th October, 2007

T 3 VAR, IT AETHTH (TRT)

8.0. 3068.—In pursuance of sub-regulation (6) of the regulation 5 of the Bureau of Indian Standards
(Certification) Regulations, 1988, of the Bureau of Indian Standards, hereby notifies that the licences particulars of which
are given below have been cancelled/suspended with effect from the date indicated against ¢ach :

SCHEDULE
Sr.  Licence ‘Name & Address of the Party Title of the Standard Date of
No. No. ‘ Cancellation
1 2 3 5
1. 8018968 Prestige Lights Pvt. Ltd. Tungsten filament general 9 April 07
C-3, Muni-ki-Reti, Service Electric Lamps
Dhalwala Industrial Area, Rishikesh,
Tehri Garhwal
Uttaranchal
2. 8782302 Surya Kiran Eng. Pvt. Ltd, Propeller type AC ventilating 7 May G7

Plot No. 64, Sector-5, II-E, BHEL., _

Hardwar
Uttaranchal

fans

> g
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1 2 3 4 5
3. 877159 Gaurang Products Pvt. Ltd. Steel Pipes for water and 7 May 07
Plot No.10, South Side of GT Road, ~ Sewage (168.3 to 2.540mm
Bulandshahar Road Industrial Area, outside Diameter)-
Ghaziabad, o Specification
Uttar Pradesh-201001. /
4 8771495 Gaurang Products Pvt. Lid. Steel Tubes for Structural 7 May 07
Plot No. 10, South Side of GT Road, Purposes—Specification
Bulandshahar Road Industrial Area ,
Ghaziabad '
- Utfar Pradesh. ‘
3. 8671895 G.F. International Switches for domestic and 13 June 07
Plot No. 4/49, Site-1V, similar purposes .
' Industrial Area,
Ghaziabad, Sahibabad
. Uttar Pradesh.
6. 867199 G.F. International Plugs and socket outlets of 13 hine 07 _
Plot No.4/49, Site-1V, 250 volis and rated cusrent
Industrial Area, up to 16 amperes
Ghaziabad, Sahibabad
* Uttar Pradesh.
7. 8797214 Devanshu Appliances (P) Ltd Stationary storage type 19 June 07-
E-9, UPSIDC Industrial Area,Selaqui electric water heaters
Dehradun, '
Uttaranchal. , -
8 87197315 Devanshu Appliances (P) Ltd Electric instantaneous water - 19 June 07

E-9, UPSIDC Industrial Area,Selaqui
Dehradun
Uttaranchal.

heatersl

[No.CMD/13:.3]

A. K. TALWAR, Dy. Dir. Genl. (Marks)

aﬁﬁﬁﬁ,low,mm _
I, 3069, — TR T S (o) Fafrar, 1988 & Fram 4 = Sufrm (5) & oFpeRor § S A S
wmafumﬁam%fﬁmaﬁﬁﬁa%ﬁamﬁ s fr €, Qv W fay v ¥ -

: e
AR 2007 W wiga form g st |
HH  ORGUEN ARdd w5 A F g | IR AW q o T sTE wia w0
1 2 3 4 5
1. 7766703 o wroEta e, ol wE Tl e wiged & 03-08-2007
5, WYY ST, el 2 SO/ v g T
+ U, AU, BYF T, HEUFA
TEHRAIR-380 008 IS UH 1417 : 1999
2 7768101 Ao e e, vl ud wf fag el @ 03-08-2007
211-212, freratfers wiitom, ST/ TR e TS

TA-395 007

SE TH 1417 : 1999
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1 2 3 4 5
3. 7768202 Hd ety e, =S o =i fiyw uged # 03-08-2007
211-212, fora wfem wiffm, ST/ TR G TE
- gla-395 007 3¢ TH 2112 : 2003
4. 7770084 Eear werd, Tl uF wof fag ugaet @ 13-08.2007
2l 16, Toeest T, g/ e Y o
AT = T, v T AT, LE
-390 003 T T 1417 : 1999
5. 7770185 fage <erd, vt wE @t fas amgai @ 13-08-2007
4715/129 64163, ot wrrdtarm, S/ eI I O
THE -9 T, HedH-384 002 LiESC T ‘
IS TH 1417 : 1999
6 7770488 7 e, @l UE ot g rget @ 13-08-2007
32, W AEHE FIET, ST/ faeTRi Y U
AHTR WRR Y & W, TEOFA
TG, ST e TH 1417 : 1999
7. 7766497 ot & v, GGt worite 1-08-2007
35, faon g, vy et wmm T TH 8034:2002
+ R, T 9 e 9, e,
FEHREIR
8 7771692 eyl = Wi s, ARfre My 21-08-2007
604, <t a1 <t &, 5135 W 1 : 1994 ¥ U=
faae SRR, THT-388 121 B
e 1 et
9. 7771793 AR vl e @t g uiged 21-08-2007
AR Ao 11, T s 3, ST fererr Yo e
ot 79 we # g, TETHT o
TR Hikl & U, 3T T 1417 : 1999
TSI, ITEHAR-382 346
10. 7771894 T oim saed, vl ud vl fas uigel @ 21-08-2007
293, ER W3 IR, ST/ e Y ue
‘ 3T WH 1417 : 1999
1. 7771995 A STHE e, vl ud vl fag urged @ - 21-08-2007
106-107, 919 AMHE, 9 snfry, T/ RTeTHH Em ue -
* T, THTF
EEHYA, 97 AT, YA-395 003 3T TH 1417 : 1999
12 7772088 TAEAR 94, ] vd @l fas aigad & 21-08-2007
St 25-26, 913 WHTHE AHe, st/ fereasT Y ww
I TS, TEUHA
AEHI-384 001 3 TH 1417 : 1999
13. 7773191 T foreafy e, ol v ol fag ugatt @ 28-08-2007
/4 BRT I, T/ e Yrg ue
HHEAR 3R, U
I 99 ©E & T, 3 TH 1417 : 1999

ATEA1, SRR -380 007

> A
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[ 11—@TS 3ii)] 8883
1 2 3 4 5
14. 7773595 favamwt {Shfmaftn, a=d ST g 28-08-2007
168, T TR, Ted
TEv TR % U, ) 1T T 14220 : 1994
HAOEaTE, AEHTEE-380 026 _
15 7773902 firam deq SR LET LR E 17-08-2007
1/®, 178, mmw | T T 14543 : 2004
B s,
forg, HEwr-384 315 |
16. 7774294 TeEaE geere Wik e e, ol o e s yrgall % 31-08-2007
' g 4, sfavEr s, S/ e
F21-390 015 T T 1417 = 1999
17. 7774395 e saerd, ' ool wE ol s ugedl & 31-08-2007
2, TrarErEY, ot u®, war wiky, sl TRl e T
e, TR 9%, HEOHA
FBT, TA-395 007 T T 1417 : 1999
18 TT74496 el e, i ua wot fag uiged & 31-08-2007
: w it I, wizdt, amm?vﬁrvqm e e
TGRI-390 001
wrémsr 1417 : 1999
19. 7714597 At e, o e e fa gl & 31-08.-2007
29, TR HIGEET, mwmaqm WA
o N A # W,
¢ o T AR, an§1m 1417.: 1999
e VT, JW-395 006 _
20 7774601 e Ties o, e e el fast g % 31-08-2007
15, WWE QUENE, FeEuil/Resd gem
i wEm 0%, e, T
@395 006 3¢ T 1417 : 1999
21. 7774702 e W adl S, o} ue =t fag wgedt & 31-08-2007
1164, IR &I, Syl eIl e T
SEHTETE-380 001 ¢ TH 1417 : 1999
22 7774803 wavfer e, @l T el fag ugat @ 31-08-2007
gitafa wide # 1w, T/ PRI 5 U
wiEgiE e, TECHA
TER-390.001 3T T 1417 : 1999
2. 74904 T e, , ot o v s el & 31-08-2007
wH-54, R wERAE, s/ o gE T
HEHRTIR-380 004 3T TH 1417 : 1999

4114 Gl/07-—2
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24. 7772795 Ty T, waafee geade, 24-08-2007
6, FEUIHTR TR, 31 UH 8034 : 2002
wifa w1 T,
HEUTER-380 025
[Ho ®t Ta €1/13:11]
- T, TR, 3T AEIFRYS (FET)
hd
New Delhi, the 10th October, 2007
8.0, 3069.—In pursuance of sub-regulation (5) of the regulation 4 of the Bureau of Indian Standards "
{Certification) Regulatlons 1988 of the Bureau of Indian Standards, hereby notifies the grant of licences particulars of P
which are given in the following schedule : :
SCHEDULE
Sr. Licence Licensee Name Product & IS No. Date of
No. No. ' GOL
] 2 _ 3 rE N
1 7766703 Prandeep Jewellers, Gold and Gold Alloys, 03-8-2007
5, Prandeep Complex, Opp. Jewellery/Artefacts=
Gopal Tower, Maninagar Fineness and Marketing
_ Station Road, 1S 1417:1999-
Ahmedabad-380008 ' ,
2 7768101 Haripriya Jeweilers Gold and Gold Alloys, 03-8-2007
211-112 Shivshakti Shopping, Jewellery/Artefacts-Fineness
- Ramchowk,Ghod Dod Road, and Marking -,
' : Surat 393 007 181417: 1999
3 7768202 Haripriya Jewellers, Silver and Silver Alloys, 03-8-2007
211-112 Shivshakti Shopping, Jewellery/Artefacts-Fineness -
Ramchowk,Ghod Dod Road, and Marking )
' . Surat 395 007 IS2112:2003
4 7770084 Khodiyar Jewellers, Gotd and Gold Alloys, 13-8-2007
D/16, Rajlaxmi park, Jewellery/Artefacts-Fineness
Abhilash Char Rasta, New and Marking
Sama Road, Vadodara 390 002 1S1417:1999
5 7710185 Vipul Jewellers, Gold and Gold Alloys, 13-8-2007
4/15/125/64-16 B, Surya Jewellery/Artefacts-Fineness
Complex, S.T. Workshop Road, and Marking
Mchsana 384 002 1S1417:1999
6 T770488 Harsh Jewellers, Gold and Gold Alloys, 13-8-2007
32, Akshar Arcade Complex, Jewellery/Artefacts-Fineness
Opp. Memnagar Fire and Marking
Station, Navrangpura, 1S 1417:1999
Ahmedabad
T 7766497 G. K. Pumps Submersible Pumpsets - 1-8-2007 *
35, Vishnu Estate, IS 8034:2002
Opp. Raghunath
Hindi School, L.B. Shastri <
Road, Bapunagar, )
Ahmedabad
8 7771692 Adarsh Plant Protect Ltd. Hand-Rotary Duster-Part1: 21-8-2007

604,G.1.D.C., Vitthal
Udyognagar Anand,
Anand 388 121

Belly-Mounted Type-
S135(Pt.1):1994
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9 7771793 Alankar B Gold and Gold Alloys, 21-8-2007
Block No 11, Shop No-3 Jewellery,/Artefacts-Fineness
Opp. City Bus Stop . and Marking
Near Mahakali Mandir 18 1417:1999
Saijpur Ahmedabad 382 346
10 777184 Hari Om Jewellers Gold and Gold Alloys, 21-8-2007
293 Saraspur Pith Bazar Jewellery/Artefacts-Fineness
) Saraspur and Marking
Ahmedabad 151417:1999 :
11 7771995 Anant Anandasya Gold and Gold Alloys, 21-8-2007
Jewellers 106-107 Jay Jewellery/Artefacts-Fineness
Arcade Nere Post Office and Marking
Rushtampura Main Road IS 1417:199%
© Surat 395003
12 7772088 Jayeshkurmar Bab Gold and Gold Alloys, 21-8-2007
G.25-26, Sheth Sankabhai Jewellerv/Artefacts-Fineness
Market Station Road and Marking
Mehsana 384 001 1$1417:1999
13 7773191 Tirupati Jewellers Gold and Gold Alloys, 28-8-2007
G/4,8auram Tower, Jewellery/Artefacts-Fineness
. Sambhavnath Derasar, and Marking
Near Vasana Bus Stand, IS1417:1999
Vasana, Ahmedabad 380 007
14 7773595 Vishvakarma Engg. Works ‘ Openwell Submersible 28-8-2007
168, Shankar Estate,NR. Pumpsets
Revabhai Estate, IS 14220:1994
Amraiwadi, Ahmedabad 380 026
15 7773902 Shivam Sales Corp Packaged Drinking Water 17-8-2007
- 1/C, 1/D, Rajendra Industries 1S 145432004
Estate, Xheralu Road, '
Visnagar,
Mehsana 384 315
16 7774294 Murjibhai Punjalal Choksi & Sons Gold and Gold Alloys, 31-8-2007
S B-4, Avishkar Complex, Jewellery/Artefacts-Fineness
(ld Padra Road, and Marking
. Vadodara 390015 1S 1417:1999
17 7774395 Bhagvati Jewellers Gold and Gold Alloys, 31-8-2007
. 2, Matawadi, B/S, Bhawani Jewellery/Artefacts-Fineness
Mandir, L.ambe Hanumar Road, Varachha, and Marking
Surat -395007 IS 1417:1999 :
18 777449 Dhanlaxmi lewellers Gold and Gold Allovs, 31-8-2007
M G Road, Mandvi, Yewellery/ Artofacts-Finoness
Vadodara -390001 and Marking
15141 7:{999
19 7774597 Devyani Jewellers Gold and Uoid Alloys, 31-8-2007
29, Sardar Complex, Opp. Jeweliery/ Artefacts-Fineness
Pate! Samaj Wadi, Mini and Marking
Diamond Market, Varachha Road, 5 1417:1999
Surat 395006
20 7774601 Khushbu Gold Palace Gold and Gold Alleys, - 31-8-2007

15, Samrat Appartment,
Lambe Hanuman Road,
Varachha,

Surat 395006

Jewellery/ Ariciats-Fineness
and Marking
IS 14719
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20 T .Choksi Maganlal & Co Gold and Gold Alloys, 31-8-2007
1164, Bandhara S Khancha Jewellery/Artefacts-Fineness
Naka, Manekchowk, and Marking
Ahmedabad-380001 1S 1417:1999

22 7774803 Swarnalata Jewellers Goldand Gold Alloys, 31-8-2007
Near Haribhakti Market, Jewellery/Artefacts-Fineness
Ghadiyali Pole, and Marking
Vadodara-39000! 1S 1417:1999

3 77749504 Rajan Jewellers Gold and Gold Alloys, 31-8-2007
(-54 Ghewar Complex, Jewellery/Artefacts-Fineness
Shahibaug, and Marking
Ahmedabad-380004 IS 1417:1999

24 717795 Pumex Pump Submersibls Pumpsets 24-8-2007
06, Karuna Sagar Estate, 1S 8034:2002
Anil Starch Mill Road,

Ahmedabad 380025

, [No.CMD/13:11]
A.K.TALWAR, Dy. Director General (Marks)
7§ Rewft, 11 SRR, 2007 ‘ . :
HLAT, 3070, — W WrrE = fafem, 1987 % fram 7 % wefm (1) P W (@) F I ¥ awdy
HE S0 TIER arfufen wm # f A gy F fd T wr ) ¥ e fe mfed T '

sl
e Heifed sera T H we weeEl = dem ok fafy YT o]
e s o =1 fafy
ot 2 3 ) 4
e 456 : 2000 3, IFTE 2007 31 3TTE 2007
2 14959 (WAT 1) : 2000 1, Taamar 2007 30 faaar 2007

&1 url Y fval wRdt W S, geE We, 9 9eigt W W, W, Teeeft-110002, &g wmfeal .
1, IR, e, S, e ae A e « SR, IR, s, g, FiEq, T, #ETErE,
SO, T, W, 2, Y0 A fresmagm § fas 3y sves # '

' [E=Y : HdiAm)

T B, &, vl ‘uw’ & g (Fafae ssifrad)
New Delhi, the 11th October, 2007 _
3.{% 207).-In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indjan Standards Rules, 1 987,
the Burcau of indizn Standards hereby notifies that amendments to the Indian standards, particulars of which are given
in the Schedule hereto annexed have been issued :

o B _ SCHEDULE
51 MNo. and year of the No. and year of Date from which the
No. Indian Standards . the amendment - amendment shall have
: effect
i 2 3 4
_____ 14562000 3, August2007 31 August 2007
2 14959 (Part 1) : 2001 : 1, September 2007 30 September 2007

Copy of the standard is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9 Bahadur Shah Zafar
Marg, New Delhi-110002 and Regional Offices : New Dethi, Kolkata, Chandigarh, Chennai, Mumbai and also Branch Offices :
Ahnredabad, Ban;ialore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur, Patna, Pune and
T irgvananthgpuram.

[Ref: CED/Gazette]
A. K. SAINI, Scientist 'F' & Head (Civil Engg)

s

.
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¢ fweht, 24 faay, 2007

1. 3. 307 1. —3ireifivn T atfufim, 1947 (1947
H 14) T U 17 F T H, FEE WHR R TER
o fafres & wawaw % weag FraiRel ok % wdari
¥ €y, orqEy ¥ fafe ofeifits g & =i wR,
sireifires safiraroyam = . 11, ¢ Rl ¥ e (Fed
T 27/2005) H ¥EW@ wwE §, o F=E @R R
24-9-2007 Y AT F31T 1 |

[*a T 40012/6/2005- -arré SR (Fg)]
gox fiw, T sifvrd

MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 24th September, 2007
8.0. 3071.—In pursuance of Section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the Central .

Government hereby publishes the Award (Ref No. 27/
2005) of the Central Government Industrial Tribunal-cam
Labour Court No. II, New Delhi now as shown 'in the
Annexure, in the Industrial Dispute between the employers
in relation to the management of Bharat Sanchar Nigam
Limited and their workman, which was received by the
Central Government on 24-9-2007.

[No. L-40012/6/2005-IR (DU)]
SURENDER SINGH, Desk Officer

ANNEXURE

BEFORE THE PRESIDING OFFICER, CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-H,
. NEW DELHI

R. N, Rai, Presiding Officer
. LD. No. 27/2005
In the matter of :

Shri Satyavir,

S/o Shri Rattan Singh,

Vill : Banchari,

The Hodal Distt, Faridabad (Haryana).

Versus

1. The Jr. Engineer (Telephones),
BSNL.,
Hassanpur, Tehsil Hodel,
Faridabad (Haryana).

2. The Sub-Divisional Officer {Telephones),
Hassanpur, Tehsil Hodel,
Faridabad (Haryana).

3. The District Manager/Central Manager (Tel.),
BSNL,
Sector : 16, Faridabad,
Faridabad (Haryana).

AWARD

The Ministry of Labour by its letter No. L-40012/6/
2005-IR (DU) Central Government dt. 8-4-2005 has referred
the following point for adjudication.

The point runs as hereunder :.

“Whether the action of the Management of BSNL
Faridabad in terminating the services of Shiri Satyavir
S/o Shri Rattan Singh, Phone Mazdoor
w.e.f. December, 2002 is just and legal ? If not, to
what relief the workman is entitled 7

The workman applicant has filed claim statement. In
the claim statement it has been stated that the workman
was engaged-and appointed by the management as daily
wager mazdoor and phione mechanic in the year 1997. In

‘the beginning of the service career of the workman, the

workman was working with the Management No. 2 and
later on, approximately three years, the workman worked
with theManagement No. 1.

That the nature of the work, the workman performed
the duties, picking material for repair of telephones and
repair and telephone instruments alongwith rectifving the
lining fault of the telephone lines etc. After keeping in view

‘of the knowledge of all fields the management kept the

workman as daily wager as telephone mechanic,

That the work and conduct of the workman remained
quite satisfactory and during the service tenure not even
asingle adverse remark and complaint against the workman.
The workman performed his duties with sincerity and

-dedication and to the satisfaction of his superiors.

That besides this the management has never given
to the workman any appointment letter, pay slip and other
service details required and mandatory under the service
rules as well as labour laws. Wages were used to give by
their other subordinates like J.E., Lineman etc. Even
sometimes, the workman was paid lesser wages from the

" minimum wages fixed by the Central Government under the

established law.

That the management never gave service benefits to
the workinan according to scheme during the employment
even remaining in a lengthy period in the employment of
the respondent/management.

That it is very surprising that the workman was
terminated from the service in the month of December 2602
by the management without any fault of the workman
instead of releasing the scheme under Céntral Service Rules
treated him a temporary worker and then regutar from the
service. The workman was also not paid the earned wages
for the month of November, 2002, °
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That on this illegat termination no show cause notice
has been issued and nor given any opportunity of being
heard. Neither the workman was asked for any explanation,
no charge sheet was given nor any enquiry was conducted.
The management has not even complied with the
provisions of Section 25-F of the Industrial Disputes Act,
1947, :

That the managements have no right to snatch the
bread from the workman without any fault of the workman
cspeciaily without any of his fault and the respondent/
managements have no right to put the workman under the
dark of starvation on humanitarian grounds also. It isillegal,
unlawful and arbitrary on the part of the management and
the said illegal termination unthoughtful. ultra-vires the
constitution and violation of the principles of natural Justice
and the workman has legal right to reinstatement with full
back wages and continuity of his services.

That the workman had completed more than 240 days

ina year of continuous service and the workman is entitled:

to serve with the managements on the same post as the

vacancy onwhich the workman was serving, is still existing

moreover and the managements is not entitled to terminate
the services of the workman in such arbitrary manner and
the managements manner and the managements had
violated the mandatory provisions of Section 25-F, 25-G
and 25-H of the Industrial Disputes Act 1947 which is clearly
against the principles of natural justice and law.

That not only this, after illegal termination of the
service of the workman, the workman continuously
appeared before the managements and requested them to
allow him to join his duties but the management did not
allow the workman. Having no option, the workman served
a demand notice dated 4-9-2004 calling upon the
respondent/management to reinstate the workman but no
fruitful result came out. The respondent/management have
not reinstated and even not given any reply to the workman
till date. Hence this petition is being instituted before your
goodself, '

The Management has filed written statement. In the
writien statement it has been stated that the reference itself
isbad in law inasmuch as the workman is not a workman of

the Management within the definition of the “workman” -

under Section 2(s) of the Industrial Disputes Act, 1947,
The appropriate Government has not applied its mind while
referring the alleged dispute for adjudication to this Hon'ble
Tribunal under Section 10 of the Industrial Disputes Act,
1947, therefore the reference made by the appropriate
Government isbad in law.

That the workman was neither engaged nor recruited
by the management nor is he a member of service nor any
appointment letter was issued, nor his services were
terminated by the Management. Hence, the workman has

no locus standi te raise any industrial dispute and. therefore.
also the reference made by the appropriate Govt. is bad in
law:

That the Statement of Claim and the references are
not maintainable inasmuch as the same are not accompanied
by an Order/Letter of alleged termination. on the basis of
which the workman has tried to raise this frivolous Industrial
Dispute,

That there exists no employer-employee reiationship
between the workman and the management and therefore
no Industrial Dispute is maintainable between them.

That in view of the judgement of the Hon'ble Supreme
Court of India in the case of All India Railway Parcel and
Goods Porters Union Versus Union of India reported in
(2003) IT SCC, 590 wherein it was held that the burden of
proving the claim of continuous working rests on the
claimants and for which they are required to furnish
concrete proof and reliable documents whereas in the
instant case the workman was failed to substantiate that
he was ever appointed in the Management's Institution,

That in view of the judgement of the Hon'ble Supreme
Court of India in the case of UP SEB Versus Hydro Electric
Union reported in 2002 (10) SCC, 417 wherein it has been
held that entitlement to a post can be determined only on
the touchstone of relevant rules or on the basis that he is
discharging such functions whereas in the present case.
the workman has not fulfilled any of the eli gibility
conditions for appointment in the Management
Organization.

That in view of the judgement of the Hon'ble Supreme
Court of India in the case of State of Himachal Pradesh
Versus Suresh Kumar Verma reported as JT 1996(2) SC 435.
it has been held that appointment of Daily Wages basis is
not an appointment to a post according to the rules and
cannot give any protection to re-engage such person in
any work or to appoint him/her against the existing
vacancies. Therefore also, assuming without admitting that
if the workman had worked on some day he is not entitled

to any relief from this Hon'ble Tribunal.

The workman has also failed to produce any such
proof of employment and without substantiating even the
basic relationship of employer-employee the present
reference has been made mechanically without any
application of mind. It would be pertinent to mention herein
that due to ban on the recruitment since 1985 by the
Government of India. no recruitment has been made in the
Management department since then and the said petty
works of the department are being carried out on contract
basis. Therefore a petty contractor can neither by any
stretch of imagination nor under position of law be an
employee of the Management department.

It is denied that in the nature of work, the workman
performed the duties, either picking material for repair of

L)
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Telephones or Telephone instrument or rectifying the lining
fault of the telephone lines as alleged. It is further denied
. that after keeping in view of the knowledge of any field, the

management ever kept the workman as daily wages as a
Telephone mechanic. :

Tt is submitted that since the workman was never
appointed by the Management, the question of giving him
any appointment letter, pay slip or other service details
required and mandatory under service rules or labour laws
does not arise. It is therefore misconceived to allege that
the wages were ever given by other subordinates like J. E.
Lineman etc. There is also no question of any legal

- necessity to be performed by the subordinates with respect
of the alleged handing over the wages to the workman. In
view of the aforesaid, it is further misconceived to allege
that sometimes, the workman was paid lesser wages from
the minimmum wages fixed by the Central Government under
established law. It is further misconceived to allege that
the Managements kept the unfairness of labour practice
attitude with the workman.

It is denied that the workman was cither ever
terminated from the service in the month of December,
2002 by the Management without any fauit of the workman
or that instead of releasing the scheme under Central Service
Rules ever treated him a temporary worker or ever thereafter
regular from the service. It is further misconceived to allege
herein that the workman was not paid the earned wages for
the month of November, 2002. The workman is put (o strict
proof of the averments alleged in the para under reply. Itis
reiterated that since the Management never appointed the
workman, the question of termination of his services does
niot arise. It would be important to reiterate that the workman
herein: has neither ever been recruited as per the recruitment
rules and no appointment letter has ever been issued to
him nor has been governed by the Civil Services Rules nor
any attendance was required to be marked by him in the
attendance register as it is done by the other regular
Government cmployees.

It is misconceived to allege herein either that the
Management has no right to snatch the bread from the
workman without any fault of the workman especially
without any of his fault or that the respondent/management
have no right to put the workman under the dark of
starvation on humanitarian grounds. It is submitted herein
that the Management cannot proceed merely on
humanitarian ground but is bound to act within the
parameters of. the prescribed rules and regulations. It is

further submitted that as there has neither been any

appointment nor there has been any termination of service
by the management there is no question of any illegality,
unlawfulness or arbitrariness on the part of the
Management or the alleged termination either illegal or un-
thoughtful or ultra-vires against the Constitution or
violation of any principle of natural justice. It is further

misconceived to allege that the workman has any legal
right for any rginstatement with any back wages or any
continuity of service.

The workman applicant has filed rejoinder. In the |

- rejoinder the workman applicant has reiterated the

averments of his claim statement and has denied most of
the paras of the written statement. The management has
also denied most of the paras of the claim statement.

Evidence of both the parties has been taken.

Heard argument frém both the sides and perused the
papers on the record.

From perusal of the pleadings of the parties the
following issues arise for adjudication :

1. Whether there is employer-employee
relationship between the management and the
workman and the w_vorkman has worked for 240
days ineach vear from 1997 to December, 2002 7

2. Whether the Work_man is émitled to
reinstatement ?

3. To what amount of back wages the workman is
entitled ?

4. Reliefif any ?
ISSUENO.1:

It was submitted from the side of the workman that
he was engaged by the management no. 2 in the beginning
and later on approximately after three years the workman
worked under management no. 1. The management no. 2 is
Sub-Divisional Office (Telephones), Hassanpur, Tehsil
Hodel. The management no. | is Jr. Engineer (Telephones)
BSNL, Hassanpur, Tehsii Hodel. The workman was engaged
as daily wager as telephone mechanic. His services were
terminated in 2002 by the management and he has not been
paid one month’s pay in lieu of notice and retrenchment
compensation.

It was submitted from the side of the management
that the applicant is not a workman and the government
has sent reference mechanically without application of
mind. The workman was neither engaged nor recruited by
the management. He has no locus standi to raise any
industrial dispute. The reference isbad in faw. There is no
employer and employee relationship between the
management and the workman.

- It was further submitted that it has been held in 2003
I1 SCC 590 that burden of proving the claim of continuous
working rests on the claimant. He should furnish concrete
proof and reliable documents in support of his case.

It was further submitted that it has been held in 2002,
(10) SCC 417 that entitiement to a post can be determined
on the basis of relevant rules.
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It was further submitted that the Hon’ble Apex Court
in JT 1996 (2 SC) 455 has held that the appointment of daily
wager is not an appointment to a post accordingly to the
rules and cannot give any protection to engage such
person in any work. Even if the workman had worked on
some days he is not entitled to any relief.

Ttwas submitted that due to ban on recruitment since
1985 by the GOI, no recruitment has been made by the
management since then and the petty work of the
department are being carried out on contract basis. The
petty contractor cannot by any stretch of imagination or
any position of law can be an employee of the management,

The applicant is a workman w/s 2(s) of the ID Act,
1947 as he has allegedly discharged manual duties. He is
not a Supervisor. Manual duties have been taken from him
so he isa workman w/s 2 (s) of the ID Act, 1947.

Itis true that the workman has to prove his averment
by cogent documents. It is settled law that if the workman
has worked for 240 days continuously in a year he cannot
be retrenched without payment of compensation for 15
days for every completed year and one month’s pay in lien
of notice.

(2002) 10 SCC 417 and JT 1999 (2 SCC) 455 are not
applicable in the instant case. Even a daily wager who has
worked continuously for 240 -days is entitled to
retrenchiment compénsation and one month’s pay in licu of
notice. There appears to be no merit in the argument of the
management.

The management can no doubt engage daily wagers.
There is no prohibition for the same but prior to termination
of the services of the daily wager it is mandatory on the
management to make payment of one month’s pay in licu
of notice and retrenchment compensation. If the
management fails to do so the workman is entitled to
reinstatement/compensation, '

MW1 has admitted that the workman worked initially
in 1997 only for a short period. He has further stated that
he does not remember the period for which he was engaged
as per the records.

MW1 has categorically admitted the engagement of
the workman and it is the duty of the management (o
maintain records. The workman is not expected to maintain
the records of the management.

MW1 has further admitted that he does not remember
the exact amount of remuneration of the workman however,
he was paid on daily wages. MW1 has admitted that the
workman was engaged for the work like digging, cleaning,
sweeping etc.

Thus, MW1 has clearly admitted the engagement of
the workman. In case the management has engaged the
workman for short period those documents should have

been filed on the court record. The management has
deliberately concealed the relevant documents.

MW1 has further admitted that the workman was
engaged in Hodel Department, SDO whenever required.

"The workman has filed Gate Passes from 1994 to 2002.
He has signed the gate passes and SPM has signed the
Gate Passes. On some of the Gate Passes there is seal of

SPM, Hodel. The SPM Hodel has signed the Gate Passes.

It was submitted by the management that the Gate
Passes B-41 to B-56 cannot be a proof of continuous
working of a workman. The workman cannot get the

documents regarding the payments as it is in the custody

of the management.

The case of the management is that he was engaged
for a short period. It was the duty of the mariagement to file
those documents. In case engagement is admitted the
burden shifts on the management to prove that engagement
was for a short period. No such documents have been
produced. The workman has filed photocopies B-51 to
B-61 regarding the duties performed by him. The
management has not denied these photocopies. These
photocopies also indicate that the workman worked up to
2002. The workman has filed document B-61 to B-67 in
respect of the duties assigned to him by one Shri Dharamvir.
B-67 is letter dated 02-09-2002 of Shri Dharamvir Sharma,
Incharge, Telephone Center, Hassanpur, Distt. Faridabad.
This letter has been sent to the SHO, Hassanpur. It has
been stated that while the workman Satvir was repairing
telephone no. 71903 he was beaten by the Jitan S/o Nathyal
Halwai. This letter also indicates that the workman worked
under the conirol and guidance of Shri Dharamvir Sharma,
Incharge, Telephone Center, Faridabad. Shri Dharamvir
Sharma has given him several duties as it is evident from
the directions issued by him. It has been signed by him, If
Shri Dharamvir Sharma was not the Incharge at the relevant
period the management should have filed the certificate to
that effect. It is not sufficient to state by the witness that
he does not know Shri Dharamvir Sharma, Incharge,

Telephone Center, Faridabad. If he was not the Incharge

then the management should have certified the same.

Sh. Dharamvir Sharma, Incharge has assigned the
work to the workman applicant and he has sent information
to the Police Station regarding the fact that the ‘workman
was beaten while he was repairing a lire. In the
circumstances it was necessary to produce Sh. Dharamvir
Sharma, Incharge. Incase Sh. Dharamvir Sharma, Incharge
was not the Incharge at that time there must be some other
Incharge. He should have been produced by the
management. The management has not produced any such
witness. A witness has been produced who bas deposed
on the basis of the record. It has not been specifically
mentioned in the affidavit of the management that
Shri Dharamvir Sharma, Incharge was not Incharge at that
time. In the facts and circumstances of the case it is to be

e
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believed that Sh. Dharamvir Sharma, Incharge was
Telephone Incharge at that time and he has assigned the
duties to the workman and he has written complaint tothe
Police Station.

It is settled law that the workman hag to prove his
case on the basis of cogent docuthentary evidence.
Averments of the affidavit/oral evidence is not sufficient.
In the instdnt case the workman has filed documents
regarding his engagement. The management witness has

admitted his engagement. It is admitted to the management

that petty contractors are engaged. If he was a petty
contractor then there would be some contract for payment.
No such contract paper has been filed. So itis held that the
workman was cngaged as daily wager by the management
and there exists employer-employee relationship between
the management and the workman and he has performed
240 days work in the each year i.e. 1998, 1999, 2000, 2001
and 2002. _

This issue is decided acoordlngly
ISSUENO. 2:

It was submitted from the side of the bank that
reinstatement is not the only relief in all the cases of iflegal
termination. Section 11A of the ID Act, 1947 provides for
payment of compensation also.

It was submitted from the side of the workman that

compensation is payable in cases where an undertaking

has become sick or it has been closed or it is in economic
- loss. It has not been established that the bank is in eoononuc
loss and it is a sick Industry.

In 2000 LLR 523 State of UP and Rajender Singh the

Hon’ble Apex Court ordered for reinstatement with full

back wages as the services of the daily wager cleaner who.
worked for 4 years was dispensed with without following . .
the procedure for retrenchment. In the instant case alsono.
retrenchment compensation has been pald This case law*

squarely covets the instant case.

Tt has been held in 1978 Lab IC 1668 that in wse V
service of a workman is terminated illegally thgmrmal nle

is to reinstate him with full back wages. -
In ATR 2002 SC 1313 theI-Ion’ble SwremOourt tns

held that daily wager even if serving for a short peﬂcd :

should be reinstated.

_It was submitted from the side of the workman that in-

the instant case Sections 25F, G of the ID Act are atiracted.
In Section 25 of the ID Act it has been provided that if a
workman has performed 240 days work and if the work is of

" continuous and regular nature he should be given pay in
lieu of notice and retrenchment compensation. .

It has been held by the Hon’ble Apex Court that
there is no cessation of service in case provisions of Section
25F are not complied. In the instant case no compensation
has been paid to the workman, '

4114 G073

Incase 'a workman has worked for 240 days in a year

"and the work is of continuous and regular nature he should
be paid retrenchment compensation. In case retrenghment

compensation is not paid Section 25F of the ID Act is

attracted. There is no cessation of his services. He is

deemed continued in service in the eye of law. In case

' “there is breach of Section 25F the service is continued and -
- reinstatement follows as a natural consequence.

ID Act, 1947 has been enacted to safeguard the
interest of the workmen belonging to poor segment of

. society. It appears that legislature wanted that such
. workmen should not be harassed unnecessarily so Section

25F, U, T and Clause 10 of the Vth Schedule have been

- enacted. The objects and reasons of ID Act, 1947 show

that the respondent management should not be permitted

_ toindulge in any unfair labour practice. The workmen should

not be engaged for years and then they shouid be removed
all of a sudden. There is provision of retrenchment

 compensation for removal. Retrenchment compensation is
. for compensating them so that they can survive long

interregnum of unemployment. In the. instant case no
retrenchment compensation has been paid.

It was submitted from the side of the management

. that the Hon'ble Apex Court in 2006 (4) Scale has put down
- acomplete ban on regularization and reinstatement. The

Hon'ble Apex Court has held that employment can only be
made on the basis of procedure established in that behalf

- envisaged by the Constitution. Equality of opportunity is

the hallmark and the Constitution enshrines affirmative
action to ensure that unequals are not treated equals. So
public employment should be in terms of constitutional
scheme,

© - Itwas further submitted that the Constitution Bench

" Judgement has afforded a right according to which the
" government is not precluded from making temporary
. appointments or engaging workers on daily wages.

The Hon'ble Apex Court has not declared the

" provisions of ID Act un-constitutional. The Government

has got no license to make always appointment of daily

- .wagers and to continue them for life time. Fixed term tenure

appointments and temporary appointments cannot be the
rule of public employment. At the time of making temporary

.-appointments Articles- 14, 16, 21, 23, 226 and 309 arec .
" “infringed. There is no constitutional mandate that the
-government is at liberty to go on giving fixed term

appointments for the entire tenure of service of an
employee.

Nosuch Arucle of the Constltuuon has been pointed

- out under which the Government or Public Sector units
«can continue incessantly 1o give temporary and fixed term

appointments again and again. Since fixed term

-appointments and temporary appointments are not’
" governed by any constitutional scheme, such

dlscrlmmatlon will amoum to vicious discretion. The
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Government of Public Sector unit will go on resorting to
the method of pick and choose policy and give temporary
and ad hoc appointments to their favorites and thus the
principles of equality enshrined in the constitution will be
given a go bye. Such is not the intent of the Hon'ble Apex
Court. However, in this judgment the provisions of the ID
Act governing the services of the workman have not been
declared un-constitutional. Reinstatement is the remedy
provided in the ID Act for breach of several provisions
enumerated therein or for breach of service rules prowded
in various labour welfare legislations.

Section 11 A of the ID Act stipulates that in case the
Tribunal is satisfied that the order of discharge or dismissal
was not justified, it may, by its award, st aside the order of
discharge or dismissal and direct reinstatement of the
workman on such terms and conditions, if any, as it thinks
fit or give such other relicf to the workman including the
award of any lesser punishment in lieu of discharge or
dismissal as the circumstance of the case may require.
According to this benign provision this Tribunal has the
authority to sct aside the order of discharge or dismissal
and reinstaie the workman on the terms and conditions as
it thinks fit,

The Hon'ble Apex Court in 2006 (4) Scale has not
annulled Section 11 A of the ID Act. The judgement cited
by the management is not applicable in the facts and
circumstances of the case.

‘Reinstatement should not be misconceived as
regularization, By the order of reinstatement the status quo
ante of the workman is restored. He is given back wagesin
order to compensate him for his illegal dis-engagement.
This is a special remedy provided in ID Act and it has not
beenannulled and set aside by any judgement of the Hon'ble
Apex Court. The provisions of the ID Act are still
constitutional and they are to be given effect too.

The management is at liberty to engage daily wagers
but at the time of termination of their services they have to
comply with the provisions of Sections 25 F, G & H of the
ID Act. 1947. It is not valid to engage daily wagers and to
remove them after 1aking work for 4-3 years. Seclion 25 F
postulates one month's pay in licu of notice and
retrenchmenl compensation.

It has been specifically held in (2006) 4 SCC 1, Uma
Devi's casc as under :

“Secondly. an ad hoc or temporary employee should
not be replaced by another ad hoc or temporary employee;
he must be replaced only by a regularly selected employee.
This 1s necessary to avoid arbitrary action on the part of
the appointing authority,”

The Hon'ble Apex Court also prohibits to replace an
ad hoc employce by another ad hoc emplovee.

The Hon'ble Apex Court has held that once a
workman has been engaged as dailv wager or ad hoc

[ParT II—Skc. 3(ii))

employee he should be replaced by a regularly selected
cmployee. It is not the case of the management that this
workman was replaced by a regularly selected employee.

Thus, the management has committed breach of the -

directions of the Hon'ble Supreme Court as well as Sections
25F, G&Hofthe ID Act, 1947.

In case the workman is reinstated with back wages

- the respondents have every right, after payment of back

wages and reinstatement, to retrench him validly following
the principles of first come last go so that Sections 25, G &
H of the ID Act are not violated.

Inview of the law cited above and the facts pertaining
in this case, the workman is entitled to reinstatement. This
issue is decided accordingly.

ISSUE NO. 3

It was submitted by the management that payment
of full back wages is not the natural consequence of the
order of discharge or dismissal being set aside. It hasbeen
held in (2003) 6 SCC 141 that it is incumbent upon the
labour court to decide the quantum of back wages.

It has been further held in this case that payment of
back wages having discretionary element involved it is to
be dealt with the facts and circumstances of the case. No
definite formula can be evolved.

It has been further held in this case that payment of
back wages in its entirety is the statutory sanction. In (2003)
4 SCC 27 the Hon'ble Apex Court held that in view of delay
in raising the dispute and initiating the proceedings back

- wages need not be allowed. In the instant case there is no
‘delay at least on the part of the workman in raising the

dispute.

In 1978 Lab IC 1968—three Judges Bench of the
Hon'ble Apex Court held that payment of full back wages
is the normal rule. In case services have been illegally
terminated either by dismissal or discharge or retrenchment,
in such circumstance the workman is entitled to full back
\;vages except to the extent he was gainfully employed
during the enforced idleness. In the instant case the
workman was always ready to work but he was not
permitted on account of invalid act of the employer,

In 2005 IV AD SC 39—three Judges Bench of the
Honb'le Apex Court held that reinstatement with full back
wages is justified. In this case the workman has performed

.more than 240 days work and he has been retrenched

without payment of compensation and pay in liew of notice.

It was submitted from the side of the management
that reinstatement is not the only remedy. In such cases
the workman may be given compensation. Section 11 A of
the ID Act, 1947 provides that in case of dismissal or
discharge is found illegal reinstatement should be ordered.
It has been held in a catena of cases by the Hon'ble Apex

N
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Court that reinstatement with full back wages is the normal
rule. The statute provides for reinstatement. In certain
exceptional cases where the undertaking has been closed
down or it has become s1ck there may be order for payment
of compensation.

The workman is a manual worker. He is not a skilled

workman. The workman has not disclosed the source of
his livelihood during the period of his unemployment. Itis

true that he is not employed in any establishment still he -

must be doing some manual work for his subsistence. The
workman has been illegally removed by the management
after continuous working of 5 years.

In the facts and circumstances of the case the
workman is entitled to 25% back wages only.

This issue is decided accordingly.
ISSUE No. 4 ‘

The workman applicant is entitled to reinstatement '

w.e.f. December, 2002 along with 25% back wages.
The reference is replied thus :

The action of the Management of BSNL Faridabad

in terminating the services of Shri Satya Vir S/o Shri Rattan
Singh, Phone Mazdoor w.e.f. December, 2002 is neither just
not legal. The management should reinstate the workman

applicant w.e.f. December, 2002 alongwith 25%back wages

within two months from the date of the publication of the
award.

The award is given accordingly.’
Date : 19-9-2007. R. N. RAI, Presiding Officer
7 feeell, 24 fomay, 2007
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New Delhi, the 24th September, 2007

§.0. 3072.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the Award (Ref. No. 28/

2005) of the Central Government Industrial Tribunal-cum-
Labour Court No. II, New Delhi as $hown in the Annexure,
'in the Industrial Dispute between the employers in relation
to the management of Bharat Sanchar Nigam Limited and
their workman, which was received by the Central

Government on 24-9-2007.

[No. L-40012/4/2005-IR (DU)] -

SURENDRA SINGH, Desk Officer

ANNEXURE

BEFORE THE PRESIDING OFFICER, CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-IL, NEW DELH1

PRESENT:
R. N. Rai, Presiding Officer
L.D. No. 28/2005
" Sh, Sanjay Kr. Tyagi .. Ist Party
Sh, Rakesh Kr. Singh .. IInd Party

In the matter of ;

Shri Praveen Kr. Tyagi,

S/o Late Shri Brij Nandan Tyagi,
Vill. & Post : Barana,

Distt & Tehsil : Panipat,

Panipat (Haryana).

Versus

1. The General ‘M.anager {Telephone),
Bharat Sapchar Nigam Limited,
Kamal (Haryana)

2. The Sub-divisional Officer,
/0 The S.D.0. Operation Division,
Huda, Sector 25,
Panipat (Hatyana)

AWARD

The'Miﬁistry of Labour by its letter No. L-40012/4/
2005-IR (DU) Central Government Dt. 5-4-2005 has referred
the following point for adjudication.

The point runs as hereunder :

“Whether the action of the management of BSNL.
Karnal in terminating the services of Shri Praveen-
Kumar $/0 Late Shri Brij Mohan a daily mazdoor
we.f 2-11-2002 isjust and egal 7 Ifnot, tow hat relicf
the workman isentitled to 77

The workman applicant has filed statement of ¢iaim.

In the statement of claim it has been stated that the workman
was serving with the management as daily rated mazdoor
in the office of the management Operation Division, BENL,
Huda, Sector-25, Panipat w.e.f. 1-10-2001 to 1-11-2002
continuously. During his tenure of the scrvices, the werk
of the workman upto the entire satisfaction of his superiors
and the management never raised any comgplaint against
the workman. The workman performed his doty with hard
work every time. '

That as usual the workman was present on his duty
on 2-11-2002 in his office at Operation Division, Huda,
Sector-23, Sonipat, but the SDO i.¢. the representative of
the management did not aliow the workman to perform his
duty and illegally terminated Lhe services of the workman
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without issuing any prior notice nor conducted any ~

domestic inquiry in arbitrary manner and when the
workman asked the representative of the management that

under which circumstances his services is being terminated,

the representative of the management did not give any

is no more required further and directed to leave the
premises of work.

That the workman had completed more than 240 days

of continuous service and the workman is entitled to serve
with the management on same post, as the vacancy on

which the workman was serving, is still in existence.
morcover and the management is not entitled to terminate * .
the services of the workman in such arbitrary manner and
the management had violated the mandatory provisions of

Sections 25 F, Gand H of the ID Act, 1947 which is clearly
against the principle of natural justice and law,

That not only this, after the illegal termination of the
services of the workmian, the workman continuously
appeared before the management and requested them to
allow him to join his duty but the management did not

allow the request of the workman., Having no option, the

workman sent a legal demand notice on dated 23-12-2002

to the management with the copy of the demand notice to.

the Labour-cum-Conciliation Officer, Faridabad and the
same was served upon the management but instead, the
Mmanagement argued before the Condiliation Officer,
Faridabad by their false and fabricated written statement

dated 2-5-2003 and the conciliation could not meet between

the parties before the Conciliation Officer, due to which the
Govt. of India, Ministry of Labour/Shram Maritralaya
referred the matter for adjudication to this Hon’ble Tribunal
vide t*..:ir order dated 5-4-2005. Hence the present statement
of claim. A copy of the demand notice is annexed as
Anncxure-A.

That due to illegal termination the workman is
unemployed even till now.

1he mnanagement has filed written statement. In the

writlen statement 1 has been stated that the reference is

bad in law inasmuch as the claimant is not aworkman of  continuously. He is called upon to produce the letter of

the management within the definition of the “workman”

under Suction 2 (s) of the ID Act, 1947. The appropriate
Government has not applied its mind while referring the

alleged dispute for adjudication to this Hon’ble Tribunal
under Section 10 ofthe ID ‘Act, 1947, tharefore, the reference
macde by the appropriate goveri-meni is bad in law,

‘ That the claimant was neitber engaged nor recruited
by the management nor he is a member of service nor any
appointment letter was issued, nor his services were
terminated by the management. Hence, the clasmant has no
locus standi to raise any industrial dispute and, therefore,
also the reference made by the appropriate government is
bad in law.

That the statement of claim and the references are

‘not maintainable inasmuch as the same are not accompanied

by an Order/Letter of alleged termination on the basis of
which the claimant has tried to raise this frivolous Industrial

.. Dispute.
Cause or reason and stated that the services of the workman -

. That there exists no employer-employee relationship

~ between the claimant and the management and therefore
‘Do Industrial Dispute is maintainable between them,

That inview of the judgient of the Hon’ble Supreme

- Court of India in the case of All India Railway Parcel and

Goods Porters Union Vs. Union of India reported in (2003)
11 SC 590 wherein it was held that the burden of proving
the claim of continuous working rests on the claimants and
for which they are required to furnish concrete proof and
reliable documents whereas in the instant case the claimant

. has failed to substantiate that he was ever appointed in the

management’s institution.
That in view of the judgment of the Hon’ble Supreme

- Court of India in the case of U.P. SEB Vs. Hydro Electric

Union reported in 2002 (10) SCC 417 wherein it has been

held that entitlement to a post can be determined only on

the touchstone of relevant rules or on the basis that he is

| discharing such functions whereas in the present case, the

claimant has not fulfilled any of the eligibility conditions

~ for appointment in the management organization.

That inview of the judgment of the Hon’ble Supreme
Court of India in the case of State of Himachal Pradesh Vs,
Suresh Kumar Verma reported as JT 1996 (2) SC 455, ithas
been held that appointment of daily wages basis is not an

~ appointment to a post according to the rules and cannot

give any protection to re-engage such person in any work
or to appoint him/her against the existing vacancies.
Therefore, also assuming without admitting that if the
claimant had worked on some day, is pot entitled to any

- relief from this Hon’ble Tribunal.

Itis specifically denied that the claimant was serving
with the management as daily rated mazdoor in the office
of the management Operation Division, BSNL, Huda,
Sector-25, Panipat w.e.f. 1-10-2001 to 1-11-2002

appointment. The claimant has also failed to produce any
such proof of employment even before the Conciliation
Qfficer. And without substantiating even the basic

- relationship of employer-employee the present reference
- has been made mechanically without any application of

mind. It is however submitted herein that 1he said claimant
was actually a petty contractor and some of the petty works
of the department were entrusted to him on contract basis
and the payments were made to him on the completion or
the said works unde the contract. It would be pertinent to
mention herein that due to ban on the recruitment since
1985 by the Government of 'India, no recruitment has been
made in the management department since then and the
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said petty works of the department are being carried out on
contract basis. Therefore, a petty contractor can neither
by any stretch of imagination nor under position of law be
an employee of the management department. 1t is further
that either during any tenure of his service, the claimant
upto the entire satisfaction of his superiors and the
management never raised complaint against the claimant
or that the claimant performed his duty with hard work
every time. It is however, submitled that since the claimant
herein was never appointed by the management the
averments alleged by the claimant in the para under reply
are out of place and the question of his work and conduct
being satisfactory during the period of employment does
not arise at all. The claimant is called upon to produce the
records maintained by him as alleged showing his
satisfactory work and conduct. The mahagement reserves
its right to file proper réply to the said averment if the
claimant produces such documents.

1t is denied that gither the said claimant was present
- on his duty on 2-11-2002 in his office at Operation Division.
Huda or the said SDO did not allow him to perform his duty
orillegally terminated his services without any prior notice
or the representatives of the management did not give any
cause or reason or stated that the services of the claimant
is no more required or directed to leave the premises of
work. It is reiterated that since the claimant herein was only
& petty contractor and not a claimant. the question of
termination of his services does not arise. It is further
reiterated that the claimant was entrusted only with some
of the petty works on contract basis and payments were
made to him accordingly. It would be pertinent to mention
herein that all the employees recruited in the management
department as per the recruitment rules are paid off their

respective salaries on acquaintance rolls (salary register).

whereas the payment to the claimant has been made on
simple receipt for the works carried out by him. It would be
imporiant to reiterate that the claimant herein neither ever
‘been recruited as per the recruitment rules no appointment
letter has ever been issued to him nor has he been governed
by the Civil Services Rules nor any attendance was required
to be marked by him in the attendance register as it is done
by the other regular government employees. It is further
submitted that SDO is not the competent appointing
authority and as such he is not authorised to terminate
services whatsoever, It is further submitted that as the
claimant was merely a petty contractor, the question of
serving of chargesheet or any domestic inquiry against
him does not arise. It is, therefore, submitted that the
allegation of his termination is hypothetical and concocted.
A copy of the details of the payment made to the claimant
herein with respect to the said petty contract is herewith
annexed as Annexure R/1.

It is denied that the claimant has cither completed
240 days of continucus service or is entitled to serve the
management on the same post or that the management has

G =l TSTYH ; TS 20, 2007/371¥a 28, 1929

ever violated the mandatory provisions of Section 25F, G
& H of the ID Act, 1947 or that any act whatsoever is -
against the principles of natural justice and law. Rest of the

allegations made by the claimant in the para under reply -
are the repetition made in the claim, therefore, the,
corresponding replies are reiterated herein for this purpose.

It is however submitted that the claimant has worked for
altogether 93 days during the period from 1-11-2001 to

31-8-2002 on petty contract basis for petty jobs assigned

to him.for which the payments have been made to him

under different rates as per the details annexed along with

this reply as Annexure R/1, therefore, the question of
completion of 240 days of service does not arise as the

said work was only on need basis only ¢n verbal contractual

system. It is further submitted that the question of violation

of the provisions of Scction 25 F, G & Hof the ID Act, 1947

docs not arisc at all as the claimant herein is not covered

under the provisions of the ID Act, 1947. It is further

submitted that as there has been no appointment nor there

has been any termination of service by the management,

there is no question of any illegality or contravention of
any principle of natural justice. Therefore, it can be

concluded that the claimant cannot invoke any of the

provisions of the 1D Act. 1947 since he was working as

petty contractor and the verbai contract stood automatically

cancelled on the compliction of the work.

The workman applicant has filed rejoinder. In the
rejoinder he has reiterated the averments of his claim
statement and has denied most of the paras of the written
statement. The management has also denied most of the
parasof the claim statement.

Evidence of both the parties has been taken.

Heard argument from both the sides and perused the
papers on the record.

It was submitted from the side of the workman that
he was engaged as daily rated in the office of the
management w.e.f. 1-10-2001 and he worked continuously

" upto 1-11-2002. He has completed 240 days continuous

service and he is entitled to reinstatement /s 25 F of the
ID Act. 1947. :

It was submitted from the side of the management
that the claimant was neither engaged nor recruited by the
management. He was given petty job and payment to him
was made for the months he worked. He has not completed
240 days service.

.

It is settled law that the workman has to prove that
he has worked continuously for 240 days. The workman
applicant has filed photocopies of the attendance sheet.
These photocopies indicate that the workman applicant
has worked in October, 2001, November, 2001, December,
2001. Jan., 2002 and for some days in February, 2002. Thus,
the workman applicant has worked only for five months.
The other photocopies of attendance sheet indicate that
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he was absent thereafier. Thus, the workman applicant has
worked approximately for 135 days, if the photocopies of
attendance sheet is taken ingo account.

He has filed certificate of SDO, paper no. B-37 and it
" hasbeen shown that he worked as a Clerk from 1-10-2001
to July, 2002. This certificale is contradictory to the claim
statement and attendance sheet. In the attendance sheet
he has been shown as labour whereas the SDO has issued
certificate for Clerk. The workman applicant has filed no
other documents to prove that he has worked continuously
for 240 days.

it was submitted from the side of the managemenf
that the workman has worked for 93 days and he has

worked against assignments on special occasions. The

management has made payment to him as expenditure for
specific jobs. It appears that some specific job has been
given to the workman applicant and he has performed those
Jjobs and the workman applicant has received the amount
for the job done.

It is seitled law that burden is on the workman
applicant to prove by cogent documentary evidence that
he has worked continuously for 240 days. The management
has admitted that he has worked for 93 days. He has
performed specific job for 93 days and payments to him
have been made for the said specific job.

- Payments made to the applicant show that he has
been paid for the different jobs at different times. Those
Jobs have been mentioned in payment vouchers.

The management has admitted that the workman has

worked for 93 days and the documents regarding payment

made to the workman applicant have been filed. The
workman has been paid Rs. 1250 on 10-9-2002, Rs. 1250 on
7-9-2002, Rs. 1600 on 16-5-2002 to 21-5-2002, Rs. 900 on
1-3-2002 10 9-3-2002, Rs. 1300 on 16-2-2002 to 28-2-2002,
Rs: 1500 on 16-11-2001 to 30-11-2002 and Rs. 1550 for the
period from 1-11-2001 to i5-11-2001. These payments
indicate that specific job was assigned to the workman

applicant and the workman applicant performed that jobs

with the help of the others and payments sometimes twice
in the same month have been made to the applicant.

From perusal of the photocopies of attendance sheets
it transpires that the workman has worked for complete
4 months and he has worked for 15 to 20 days in the 5th
month, According to the attendance sheets the workman
has not performed more than 135 to 140 days. The workman
has not filed any other document to show that he has
worked for 240 days or more. The workman has failed to

prove that he has worked continuously for 240 days, so he -

is not entitled to any relief as claimed by him,

The law cited by both the parties are not applicable
in the facts and circumstances of the present case.

The reference is replied thus :

The action of the management of BSNL, Karnal in
terminating the services of Shri Praveen Kumar-S/o Late
Brij Mohan a daily rated mazdoor w.e.f. 2-11-2002 is just
and legal. The workman applicant is not entitled to get any
relief as prayed for.

The award is given accordingly.

Date: 14-9-2007 R. N. RAL Presiding Officer

& feoeht, 24 frara, 2007
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New Delhi, the 24th September, 2007

5.0. 3073.—In pursuance’ of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Governmenj hereby publishes the Award (Ref. No. 124/
2004) of the Central Government Industrial Tribunal-cum

“Labour Court, Lucknow as shown in the Anncxure inthe

Industrial Dispute between the employers in relation to
the management of Telecom Department and their workman,
which was received by the Central Government on
24-9-2007.

“[No. L-40012/85/2004-IR (DU)]
SURENDRA SINGH, Desk Officer -

ANNEXURE

' BEFORE, THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURY,
| LUCKNOW

PRESENT .

Shrikant Shukia, Presiding Officer
LD. No. 124/2004
Ref. No. L-40012/85/2004-IR(DU) Dated 29-10-2004
: . :

Sh. Shailendra Singh

S/o Ram Naval Singh,

Village Meheva Kunwar, -
Post Hareria, Distt. Basti.

AND
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The Telecom Distrfct Manager,
Telecom Deptt., BSNL
Bahraich

The Chief General Manager,
Telecommunication East Lucknow/
The Principal General Mgr.

Pee Key Bhawan

Lucknow

 AWARD
The Government of India, Ministry of Labour, New
Delhi referred the following dispute no. L-40012/85/2004-

IR (DU} dt. 29-10-04 for adjudication to the Presiding Officer,
CGIT-cum-Labour Court, Lucknow : '

“Whether the action of the management of BSNL,
Bahraich in terminating the¢ scrvices of
Shri Shailendra Singh S/o. Shri Ram Naval Singh
daily wager we.f. 31-7-2001 is legal and justified ? If
not to what relief the workman is entitled 7

Worker's case in brief is that he joined his services
as daily wages/casual labonr (IV post) August 1998 and
since then he has been working on the said post and has
worked for more than 740 days of service in the preceding
vears. It is alleged th.: the Telecom District Manager,
Bahraich terminated the services of the worker w.e.f
31-7-2001 without any valid reason and in violation of
provision of Section 25F of the 1.D. Act. It is also alleged
that the workman was not given any notice compensation
in lieu of his services. It is also alleged that juniors to the
workman have been retained and continue to work whereas
the worker’s services has been terminated violating the
provision of Section 25 Gof the LD. Act. It is also submitted
that opposite party has engaged new workmen thus the
oppositc party has violated the provision of Section 25 H

" of the ID Act. It is also alleged that the workman is entitled

for regularisation and to get temporary status. The worker
has accordingly praved for reinstateiment with payment of
wages for entire period of service and further prayed to
dircct to the ppposite pariy 1o provide temporary status to
'the worker with further consequence of regularisation in
regular establishment and also to provide bonus as the
worker has been deprived of the said benefit.

Worker has fiied photocopy of the following
documents :

1. Letter ofiSDO Nanpara. Bahraich dt. 13-6-01
regarding regularisation of casual labour
alongwith proforma paper Nos, 5/14. 15, 15A.

2. Memo dt. 18-7-2000 granting temporary status
to some workers paper no. 5/17.

3. Copy of award dt. 23-11-2000 between A.P.
Tewan and General Manager. Telegraph Deptt..
Lucknow.,

4. Letter the date of which is not legible of Dy.
GM (Admu.) to Asstt. Director General, BSNL, -
New Delhi regarding regutarization of casual
labours alongwith list paper Nos. 5/22 to 5/25.

Opposite party has filed written statement disputing
the claim of the workman and has alleged that the worker
was never appointed in any capacity in the department of
the opposite party at any point of time, therefore, there
arises no question of alleged termination of his services
we.f 31-7-01 and thus arises no question of having
completed 240 days service preceding his alleged
termination. It is submitted that the opposite party has its
Service Rules and Recruitment Rules and all appointments
ar¢ made strictly in accordance with the prescribed rules.
In so far as the engagement of the worker on daily wages is
concernied it is submiited that there was a complete banon .
the engagement of resh casual labourers/daily wagers in
the department we f. 12-6-88. It is submitted that letter dated
13-6-01 of the claim statement is false and fictitions
document and appears 1o have been issued under
extraneous considerations to provide illegal benefits to
the worker by the SDE without having any authority to
engage any casual labour. It is well settled law that any
document or certificate issued by any incompetent
authority has no bearing in- the eyes of law. It is also
submitted that earlier the department of opposite party
had engaged casual labours on muster-roll, however, after
putting ban on engagement of casual labours/daily
wagers we.f. June 1988 which was later on again circulated
in Feb. 1999 no fresh labour has been engaged on the
muster roll. It is further submitted that those labourers
who were earlier working on muster-roll and were covered
under grant of temporary status and regularization scheme
havebeen granted temporary status. The case of the worker
does not fall within that category because he was never
engaged by the department in any capacity. Regarding the
award passed in favour of Anurag it has no bearing in the
eyes of law in the present case. It is alleged that worker
was never engaged nor had ever worked therefore he is
not entitled for grant of any benefit under the temporary
status scheme. It is further submitted that after creation of
Bharat Sanchar Nigam Ltd. w.e.f. Oct. 2000, the opposite
party has acquired the status of an autonomous body and
has its scparate legal entity. It is also submitted that worker
was never appointed or engaged in the opposite party in
any capacity either in August 1988 or subsequently,
therefore, no question arises for any alleged oral termination
order w.e.f. 31-7-01 being passcd against him or violation
of any of the provisions of 1.D. Act, 1947 by the oppositc
party. Worker is therefore not entitled to any relief.

Worker has filed rejoinder in which he reiterated the
fact stated in statement of claim. However, in para 5 page 3
of the rejoinder the worker has stated that he has been
working in the department since 1997 with the hope that
his services would be regularised. In para 5 page 5 of the
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rejoinder it is further stated that it is matter of fact that the
worker has been working in the department as a casual
labourer since 1997 and getting wages. In para 7 of the
rejoinder the fact has been reiterated that the worker has
been working since 1997,

Worker has examined himself.

Opposite party has filed affidavit of Sri Ram Charan
Divisional Engineer, HQ in the Office of Telecom, Bahraich.
The witness has filed 20 annexures of the BSNL regarding
SDE Sri Dukhenti Prasad, SDE regarding recovery ol various
amounts.

 On18-906 the cross examination of Sri Ram Charan,
DE was adjourned to 22-11-06 but on 22-11-06 worker and

his representative remained absent and therefore 29-1-07+ ~

fixed for argument. On 30-3-07, on the application of the
worker the representative of the worker was allowed
permission to cross-examine Divisional Engineer Sri Ram
Charan at the cost of Rs. 200 but the worker did not pay the
cost nor appeared for cross-examination or argument.

The representative of the opposite party has filed
the written argument,

Heard representative of the opposite party and
perused the evidence on record.

Worker has stated in his examination in chief on
20-4-06 that he'worked as casunal labour in Door Sanchar
Vibhag, Bahraich w.e.f. 1-4-98 to 1-6-01. He has further
stated that on 31-7-01 without any reason and without
payment of satary for one month, opposite party stopped
taking work, He has further stated that he has worked for
more than 240 days in every calendar year. He has further
stated that his work was to joint cables, digging pits, loging
cables and maintaining batteries and exchange. He has
further stated that he was getting Rs. 1000 and SDO use to
pay him after obtaining the signature on the ACG-17. Later
on his salary was increased Rs. 1500, He has stated that
SDO was Sri A K Sawhney under him he was working.

In the cross-examination he has stated that his name
was not forwarded by the Employment Exchange instead
he himself went for service. He has denicd any notification
in the newspaper. He has stated that he has not taken any
technical training. He has also stated that he did not get
any appointment letter nor he was given writien orders for
working on different places. He has further stated that he
used to receive wage slips on further question he stated
that wage slips are with the department. He has admitted
that he has not filed any certificate regarding his
appointment alongwith statement of claim.

It is pertinent to mention here that in the statement
of claim at para 4.2 worker has stated that he was engaged
as casual labour in August 98 but when he appear for
evidence on 20-4-06 he has stated that his date of
engagement is 1-4-98. It is also pertinent to mention here

that in the rejoinder the worker has stated at many places

- that he has been working as casual labour since 1997, n

the circumstances it is difficult to believe that the worker
own testimony that he was engaged by the opposite party
on particular date. itis also pertinent to mention here that
worker is graduate. He is not illiterate similarly the worker
has stated in statement of claim that he was terminated on
31-7-01 but the his statement in court he has stated that he
worked upto 1-6-01. Thus the worker is not trustworthy.

The Divisional Engineer Sri Ram Charan in his
affidavit stated that department has sufficient number of
different category of employees already available in the
regular establishment who are discharging their duties
efficiently and no extra work or extra post is available or
vacant in the department at district Bahraich, therefore,
there arises no question of claimant engagement as daily
wager or casual labour. It is further stated in that in the year
1998 no vacancy was ever notified either in the newspaper,
Employment Exchange or notice board. Therefore, there
arises no any question and engagement of claimant as

 daily wager/casual labour as claimed by him. Sri Ram Charan

has stated that the worker was neither appointed by the
opposite party to any class IV post nor he was engaged as
daily wager in 1998 as claimed by him.

. Divisional Engineer Sri Ram Charan has specifically
stated in para 6 of the affidavit that there was a complete
ban on the engagement of fresh daily wagers/casual labours
in the department w.e.f. June 1988, therefore, there ariscs
no question of engagement of the worker as daily wager/
casual kabour as claimed by him. He has further stated that
there exists no master and servant or employee and emplover
relationship between the opposite party and workman and
there arises no question of having worked in the department.
It is specifically stated that worker being a stranger to the
department can not be taken into employment. Since the
worker has not worked a single day in the establishment
then the question of working of 240 days does not atise.
He has further stated that SDE was not competent to engage
any daily wager/casual labour unless approved by the
competent authority. He has specifically stated that SDE
was not a competent authority and authorised officer to
engage any person on daily wage basis. In case he has
prepared some fabricated document showing engagement
of some labours to give some undue benefit to them and
his kith and kin, and also showing engagement of the worker
and other persons as having worked as daily wager/casual
labours, the deponent emphatically stated that the same
are fabricated and manufactured documents. It is further
stated that department imprest book does not contain names
of labour etc. while claiming reimbursement on this count
except expenditure, if any incurred on this count. Therefore,
taking advantage to this SDE tried to get the expenditure
reimbursed through imprest book which was found to be

irregular, false and fabricated. It is further stated that such

imprest book submitted by SDE showing fictitious payment

»
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to the labours were under strict scrutiny and audit by the
Accounts Officer of the opposite party and having found
* the same to be fabricated and ficitious and being falsely
prepared to earn undue money from the department by
irregular means, notices were issued to said SDE for
recovery of disallowed amount from them. Photocopy of
such recovery orders agamst the SDE as Annexure SA-1
to SA-20.

Sri Ram Charan has further stated that daily wager
casual labour has no right to post ¢ontinuation or
regularization even without availability of work or post.

There is no question to disbelieve the testimony of
Sri Ram Charan, Divisional Engineer, therefore, I come to
the conclusion that the fact stated by Sri Shailendra Singh
about engagement and termination are false. I also come to
the conclusion that the document purported to be letter
13-6-01 paper No. 5/14 tobe not genuine.

Ialso come to the conclusion that there is no master
and servant, employer and employee relationship between
the parties. Therefore there is no question of termination
of Sri Shailendra Singh w.e.f 31-7-01. Issue answered
accordingly against the workman. Workman is not entitled
for any relief.
Lucknow

SHRIKANT SHUKLA, Presiding Oﬂioer
14-9-2007 '

7§ feeeht, 24 e, 2007
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New Delhi, the 24th September, 2007

. . 8.0, 3074.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.
2/101/2000) of the Central Government Industrial Tribunal-
cum-Labour Court No. II, Mumbai as shown in the
Annexure, in the Industrial Dispute between the
management of Bank of Baroda and their workmen, which

was received by the Central Government on 21-9-2007.
{[No. L-12011/106/2000-IR (B-II)]
RAJINDER -KUMAR, Desk Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO.II AT MUMBAI

PRESENT:
A.A, Lad, Presiding Officer

4114 GI/07—4

Reference No. CGIT-2/101 of 2000
Employers in relation to the Management of

The Assistant Manager,

Bank of Baroda,

18th Floor, Stock Exchange Building,
Dalal Street, Mumbai-400001

AND

.. First Party.

Their Workman,

The Joint Secretary,

Bank of Baroda Employees
Trade Union Congress,
Flat No. 3, 79,

Hindu Colony, Dadar,

Mumbai-400014 .. Second Party
APPEARANCE

Mr. Lancy D’Souza
& Mrs. Merlyn B. D’Souza,
Adv_ocates

Mr. M. B. Anchan,
Advocate

Date of Reserving Award : 28th March, 2007
Date of Passing of Award 1 26th July, 2007
AWARD PART-1

The matrix of the facts as culled out from the
prooeedmgs are as under :

For the Employer

Forthe Workma_n

The reference is sent to this Tnbunal by the Under
Secretary of Central Government, the Government of India,
Ministry of Labour by its Order No. L-12011/106/2000/IR
(B-1I) dated 12th October, 2000 in exercise of the powers
conferred by Clause (d) of sub-section (1) and sub-section
2(A) of Section 10 of the Industrial Disputes Act, 1947 to
decide :

“Whether the action of the management of Bank of
Baroda, Mumbai, in dismissing the service of
Sml.. Asha Chanderkant Shenvi is justified and
proper? If not, then what relief the workman is entitled
t0?”

2. To support the subject matter involved in the
reference 2nd Party filed Statement of Claim at Exhibit 7 -
stating and contending that the concerned person
Smt. Asha Chanderkant Shenvi is a Member of the Second
Party Union which is affiliated to INBEF/INTUC. The INBEF
is registered under the Trade Union Act, 1926 and is
functioning in the Banking sector. She was on permanent
roll of employment of the 1st Party. She started working
with 1st Party as a Clerk-cum-Cashier in its C P Tank Branch.
from 14-12-1983 and served for 8 years on that post as a
permanent employee. Initially she worked in the Saving
Bank Department and thereafter transferred to Prathna
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Samaj Branch in the same Department where she was
assigned work of Dispatch Clerk from August, 1990.

3. While she was working as a Dispatch Clerk she
had to look after the collection of Government forms. She
was doing the work of Dispatch Clerk with the help ofa
Peon and one officer. According to Union as a matter of
practice if someone is absent the 2nd Party Workman,
involved in the reference, was asked to look after the work
of the said absentee employee. In fact in her absence work
of Dispatch Clerk was done by the Peon of the said
Department. The Union further states that the 1st Party’is
a Nationalized Bank and has its registered office at the
addtess mentioned inthetitleand more than 100 employees
are working in the said office. The employees working with
the Ist Party are governed by the Service Rules and the
provisions of Chapter V-B of the Industrial Disputes
Act, 1947 applicable to the employees of the Bank.
Concerned workman wasdischarging her duties diligently
and punctually.

4. On 5th July, 1991 said Workman was put under
suspension during pendency of the enquiry. She was issued
charge sheet dated 8-2-1992. The allegations of
misappropriation of an amount of Rs. 31,721.50 were leveled
against the concerned workman under Clause 19.5() of the
Bipartite Settlement dated 19th October, 1996, The said
charge was denied by the concerned workman vide her
reply dated 24th February, 1992. Since 1st Party found that
the said explanation was not satisfactory, the Disciplinary
Authority appointed Enquiry Officer to conduct an enquiry
on the charges leveled against concerned workman. Shri
R.C. Almeida was appointed as an Enquiry Officer, Enquiry
was held and Enquiry Officer submitted report holding
workman as responsible and guilty of the charge of
misconduct leveled against the concerned workman under
Clause 19.5(f) of the Bipartite Settlement dated 19th October,
1996. According to 2nd Party Union, the enquiry conducted
against the concerned workman was not fair and proper.
She was not given the documents on which Ist Party relied
to conclude and hold the 2nd Party workman guilty of the
charges leveled against her. Besides Enquiry Officer did
not allow her 10 be represented by her Advocate. Even the
Enquiry Officer failed to consider her case that she was
not paid the subsistence allowance during the period of
her suspension and erred in holding the 2nd Party Workman
guilty even in the absence of the payment of the

-subsistence allowances, which was required to be paid
during the pendency of the enquiry. According to 2nd
Party Union, Enquiry Officer has not given fair and proper
‘opportunity to the 2nd Party Workman to patticipate in
the enquiry. The Enquiry Officer did understand the
procedure of the Dispatch Department and even did not
follow proper procedure and help guiding 1st Party to lead
the evidence to favour the 1st.Party and convict the
concerned workman, His finding was perverse and was

not on the basis of the evidence lead by the 1st Party. Even
appeal made by the concerned workman before the
Disciplinary Authority was turned down without giving
any reason. So it is submitted that enquiry be vitiated and
findings given by the Enquiry Officer be declared not
declared proper and given without following proper
procedure. The Union also states that the decision taken
by the 1st Party to terminate the services of the concerned
workman is vague and the perverse finding is required to
set aside with directions to Ist Party to reinstate her with

benefits of back wages and continuity of service. )

5. This prayer is disputed by 1st Party by filing
Writicn Statement at Exhibit 9 making out a case that fair
and proper opportunity was given to the concerned
workman (o participate in the enquiry. Before imposing the
punishment, her explanation was called, Full opportunity
was given to the concerned workman to participate in the
enquiry with the help of his representative who has
sufficient experience in conducting enquiries of this type.
Full opportunity was given to the concerned workman
and her representative to take part in the enquiry and
participated in it. It is stated by the 1st Party that enquiry
was conducted fairly and properly by following principles
of natural justice. It is also stated that the finding given by
the Enquiry officer is on the basis of the evidence lead
before him and has sound grounds. It is denied that enquiry
was not fair and proper. It is denied that, finding given by
Enquiry Officer is perverse. Tt is denied that fair and proper
opportunity was not given 1o the concerned workman. It is
contended that the 2nd Party Workman herself initially
decided to be represented through one Shri Pradeep Joshi,
the Secretary of the Union, as her Defence Representative
and thereafter by one Shri T H. Naidu who was the General
Secretary of her Union. The decision taken by the Enquiry
Officer for not allowing the concerned workman to be
represented through her Advocate was the decision relying
on the rules and regulations. So it is submiited that the
enquiry conducted was fair and proper and the findings
given on it are not perverse. So it is submitted that the
decision taken on the basis given by the Enquiry Officer of
termination issue and looking the nature of the misconduct
leveled on the concerned workman is just and proper.

5. Inview of the above pleadings my Ld. Predecessor .
framed the Issues at Exhibit 12. Qut of them Issue No. 1 is
on the point of enquiry and Issue No. 2 is on the point of
perversity of the findings which I answer as follows :

Issues Findings
L. Whether the domestic inquiry conducted Yes
against the workman was as per the '
principles of natural justice?
2. Whether the findings of the Inquiry - No

Officer are perverse?
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REASONS
IssueNos. 1 & 2:

6. 2nd Party Union comes out with a case that the
concerned workman by name Smt. Asha Chanderkant
Shenvi was working with the 1st Party. Initially she worked
inthe Savings Bank Account Department of the 1st Party
at their C.P. Tank Branch and then she was transferred to
its Prathna Samaj Branch in Savings Bank Account Branch
and was assigned the work of Dispatch. She worked for 8
years and was suspended during pendency of the enquiry
on the allegations of misappropriation of an amount of
Rs. 31,721.50. Charge of misconduct under Clause 19.5(})
of the first Bipartite Settlement dated 19th October, 1996
was leveled against the 2nd Party. According to 2nd Party
Union the charge sheet was given by the 1st Party. Then
enquiry was initiated. According to 2nd Party Union,
enquiry conducted was a farce and it was not cenducted
fairly, properly and by following proper procedure. The main
ground of the 2nd Party isthat the concerned workman
was not permitted to be represented through Advocate
and finding is perverse. Whereas 1st Party made out case
that just opposite 1o it, saying that, enquiry was fair and
proper. Opportunity was givento the concerned workman
to participate in the enquiry through her representative
who was quite competent having much experience in that
field. The finding given by the Enquiry Officer is on the
basis of the evidence lead before him, He rightly observed
concerned workman guilty of misconduct.

7. Second Party Workman in her affidavit filed in lien
of the examination-in-chief at Exhibit 16 narrated all the
facts. In the cross she admits that :

“9. It is correct I had received charge sheet dated
8-2-92 and that I was given opportunity to give my
say to that charge sheet. It is correct my DR was
Mr. Joshi who was then Secretary of Bank of Baroda
Employees Trade Union Congress. It is correct said
Joshi had represented many employees in the
domestic inquiry. It iscorrect later-on hadengaged
DR Mr. J.H. Naidu, who had also represented
employees in the domestic inguiry carlier. Tt is correct
said Naidu conducted many matters before the Courts
on behalf of the Union. :

10. Itis correct bank had examined two witnesses
and they were examined inmy presence and my DR.
It is correct bank had given me opportunity to
produce my witnesses. Witness volunteers, my
witnesses whom I was to examine were employees of
the bank and that bank had brought pressure upon
them. It is correct inquiry officer had summoned the
witnesses whom I intended to examine. It is correct
E.O. was bank officer. Not correct to say that I depose
false that bank had pressurized my witnesses.

11. Itiscorrect inquiry proceedings Exhibit 13/9-64

bears my signatures and that of my DR, It is correct

Thad reccived copies of the documents relied by the

management. Not correct to say thatbank had given
~ me inspection of all documents.

12. It is correct that I received. copy of the inquiry
officers report and I was given opportunity to give
say on that. It is correct bank had given me show
cause notice on the proposed punishment. It is
correct I was given personal hearing alongwith my
D.R. It is correct I was given opportunity to assail
the order of the Disciplinary Authority. It is correct
my appeal was rejected by the authority.”

In the said cross, concerned workman admits that
every page of the enquiry proceedings bears her signature

and she received copies of documents relied by the 1st

Party. Even she admits, she received copy of the enquiry
proceedings and its report and opportunity was given o
her to submit her say on it. Even she admits that fair
opportunity was given, show cause notice on the
punishment was also given. She also admits that personal

. hearing was given to her alongwith her D R. in the appeal.

8. Thereafter concerned workman closed her
evidence by filing pursis at Exhibit 17 on the point of
fairness of the enquiry and perversity of the findings.
Against that, 1st Party lead evidence by filing an affidavit
in lieu of the examination-in-chief at Exhibit 18 of one of its
employee Mr. Robion C. Almeida who worked as an
Enquiry Officer in the enquiry of the concerned workman
and recorded evidence as well as gave finding on the
enquiry. In the cross he states that the 2nd Party demanded
assistance of legal assistance of her Advocate but he
rejected that request. He states that except job rotation
registers, all other documents were produced and made
available to the concerned workman. He admits’ that
investigation report was demanded by the concerned
workman which was not made available. He also admits
that he did not know whether the concerned workman
demanded Green vernacular postage sheet voucher sheet
and it was not produced by the 1st Party. When question
was put before theEnquiry Officer that, whether Exhibits
MES-1and MES-2 were obtained from her by giving threats
on which he replied that, initially concerned workman did
not complain about those documents but after two months
she made a complaint alleging that those documents were
taken from her by force and when enquired from her, what
type of force was used to which she was unable to reply.
Even enquiry officer unable to pin point how she was
concerned to write like that he also states that he referred
the matter to the Senior Investigating Officer and even he
passed remarks as per Exhibit A containing in red ink. 15t
Pariy closed evidence by filing pursis at Exhibit 23, 2nd
Party submitted written arguments at Exhibit 3¢ with acopy
of decision of our Hon'ble High Court in Writ Pelition

-
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No. 2404 of 1991 (Bank of Baroda Vs. Prabhakar S/o
Baburao Bokde and Anr.). Whereas 1st Party filed written
submissions at Exhibit 61 with number of Xerox copies of
citations at Exhibit 62 as follows :

1. Cipla IndiaLtd. Vs. Ripu Daman Bhanot & Anr.
1999 1 CLR 1077—S8C

2. K.G. Mhaiskar Vs, Bank of Maharashtra 1997 I
CLR page 73 Bombay High Court

3. Harinarayan Srivastav Vs, United Commercial
Bank & Anr—1997 I CLR 16—SC

4. Vijay Kumar Nigam Vs. State of M.P. & Ors.
1997 (2) LLN585—SC

3. Tata Oil Mills Co. Ltd. Vs. Their Workmen
1964 (Y) FLR 142—SC.

6. Laffons India Pvt. Ltd., Vs. Pancham Singh

Rawat and Anr. 2002 I CLR p, 916 Bom. H.C,

7. Mahindra & Mahindra Ltd. Vs. Vijay Damodar
Mehta & Ors. 2003 1 CLR 998 Bom. H.C.

9. This s the first round of this litigation where we
have to decide the point of fairness of the enquiry as it is
to be noted that, serious charge of misconduct, which falls.
under Clanse 19.5(j) of the First Bipartite Settlement dated
19th October. 1996. of misappropriation of Rs. 31,721.50 is
leveled against the concerned Workman. She admits that,
the charge sheet was served upon her and she replied to it.
It is also a matter of record that, she participated in the
enquiry through her representative, It is also admitted fact
that. the witnesses were cross examined by defence
representatives of the concerned -Workman, Main
aricvance of the concerned Workman is that, she was not
permiied to be represented through an Advocate. If we
persse the cross examination of the concerned Workman
whicl is reproduced above,  from there we find that, she

admits that opportunity was given to her to participate in -

the cnguiry with her representative who was Secretary of
i1 Bank of Baroda Emplovees Trade Union. She also stated
that. her said representative represents employees in the
demestic enquiries also. She also admits that initially she
chgaged Mr Naidu whe was General Secretary of Union
Jnd was capable to represent her. She. also admits that
suflterenie oppertunity was given to her by the Enquiry
Qfficer w lead evidenee and cross examine the witnesses,
Fven she admits that. Enquiry Officer gave opportunity to
aaanune ber witnesses and those werz emplovees of the
Bank. She adinits that. the Enquiry Officer summoned the
witnesses bt [rom the records it appears that. they did
rot urn up in favour of the concerned Workman, So |
think. the grievance of the concerned Workman that, she
was uot permitted 1o be represented through Advocate
and the winesses called by her did not appear before the
Engiiny Officer to defence her case has no meaning as in
that case Inquiry Officer cannot do anything,

10. Besides, if we consider that, by not allowing 2nd
Party Workman to be represented through her Advocatc
would lead to conclude that, fair opportunity was not given
to her ? Here, in the cross-examination referred above, of
the concerned Workman, reveals that, she was represented
initially by Union representative Mr. Pradeep Joshi and
then by Shri Naidu who were having sufficient experience
to participate in the enquiries in such type of cases and
they actvally did. As far as caliber and qualifications of
representatives who appeared for the concerned Workman

is concerned, there is no doubt about them. Naturally the .

question arises, why concerned Workman is banging on
non-availability of Advocate in the enquiry when she was
represented by qualified Union representatives? No case
is made out by the concerned Workman in that manner to
show absence of Advocate affects the enquiry and it
affected on it. It is not shown by which vacuum and blank
benefit was given by the Enquiry Officer to conclude against
her ? Noexplanation is given or nothing is quoted how not
granting permission to her to be represented through her
Advocate affect on her enquiry and if that facility might
have been given to her to engage the Advocate how it
helps her in such an enquiry? The ruling on which the 2nd
Party placed reliance is of Writ Petition No. 2404 of 1991
(Bank of Baroda Vs. Prabhakar $/o Baburao Bokde). In that
no such a similar situation arose. In that case {Supra) there
were allegations of cheating, conspiracy and fraudulent
activities at the hands of the concerned workman. Those
allegations were of criminal nature. Whereas in the instant
case charge of misappropriation of Rs. 31,721.50 is leveled
against the concerncd Workman. But it is not made out in
what way said citation will help the concerned workman to
come out from the charges as shown in the above referred
case (supra)? Moreover, he was represented by Union
and qualified trade Union representatives who were not
only the Union leaders but had lot of experience in
conducting enquiries of this type. When that facility was
available then why she should insist to have an Advocate ?
When first Party is not represented by an Auvocate, which
may call as an equivalent rights with equal power and
strength, when first Party was represented by legal
representative then why concerned Workman require help
of a legal representative and Counsels? No specific case is
made out. Nothing is pointed in what manner the presence
of the Advocate may make difference in conducting this
type of enquiry? The decision givenby the Apex Court on
which 15t Party relied published in SLR 1963-64(3XXV)FJR.
page 88 SC while deciding case of Sur Enamel and Stamping
Works Ltd. Vs. Their Workmen observed that, the domestic
enquiry in the misconduct cannot be said to have been
propetly held unless (i) the Workman proceeded against
has not been clearly informed of the charges leveled against
him, (ii) his witnesses are not examined, (i1i) fair
opportunity is not given to the Workman to cross examine
the witnesses, (iv) fair and proper opportunity is not given
to Workman to examine witnesses including himself in his
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defence, if he so wishes and (v) the enquiry officer records
his findings without reasons. In'the instant case all these
five points are there in the enquiry and this enquiry cannot
be observed not fair and proper. Then decision of Apex
Court while deciding case of (Cipla Ltd. & Ors. Vs. Ripu
Daman Bhanot & Anr.) published in 1991 I CLR page 1077
where Apex Court observed that, merely because assistance
of an advocate to defend was not granted to Workman,
does lead to conclude that, the enquiry was not fair and
proper. Even our Hon'bie High Court while deciding the
case of K.G. Mhaiskar Vs. Bank of Maharashtra published
in 1997 II CLR page 73 observed that, if the legally trained
representative  represenfs the Workman, is sufficient to
conclude that, fair and proper opportunity was given to
" the Workman to represent in the, enquiry. In the case of
Hannarayan Srivastav Vs. United Commercial Bank & Anr.
published in 1997 IICLR page 16 Apex Court observed
that, only because permission to defend by an Advocate
in the enquiry is refused it does not mean that, enquiry is

not fair and proper and has violated the principles of natural -

justice. 1 do not find any reason to rely on the citation
~ Supra produced by the 1st Party published in 1997(2) LL.N.

page 585 [Vijay Kumar Nigam (dead through LRs) Vs. State -

of Madhya Pradesh & Anr.], (Tata Oil Mills Co. Ltd. Vs.
Their Workman} published in 1964(9) FLR page 142 8C),
(Laffons India Pvt. Ltd. Vs. Pancham Singh Rawat & Anr,
published in 2002 I CLR page 998, So from all this  find that
fair and proper opportunity was given to the concerned
workman to participate in the enquiry which was
represented by qualified representatives and conclude that
the enquiry was fair and proper.

11. As far as finding of the Enquiry Officer is
concerned 2nd Party is insisting to concluding finding

perversity. I am unable to point out why I should conclude -

that the finding is perverse? The annexure of the 1st Party
with Exhibit 13 and some of its pages are not readable angd
the proceedings of the Inquiry Officer relied is also not
readable.

12. If we peruse the findings at Exhibit 49, from
internal page 154 it is narration of the enquiry as to in what
manner it happened. The examination-in-chief of the

“concerned workman is from internal page 160 and then

from internal page 164 is finding where he pointed out that -

foreign mail posted was mentioned in wrong addresses,
wrong alphabetic, wrong PIN Code with intention to
mislead Bank. One Mr. Sawle was examined before the
Enquiry Officer on that point to confirm it who in the cross
this explained before the Enquiry Officer how he noticed
the discrepancies in the postage account and shown the
entries made in the register. Allegations regarding increase
of outward foreign mail were entered in the postal register
to misappropriate the Bank amount on the allegations of
affixing the postal stamps on the charge of increase to the
outward mail made in the cutward register are justified and
discussed by the Inquiry Officer from internal pages 1 to 4.

. Mumbai,
~ 26th July, 2007

So all this will not permit anybody to conclude that the

finding is perverse or has no basis or is beyond the facts

available before the Enquiry Officer.

13. So if we consider all. coupled with evidence
available with the Enquiry Officer 1 conclude that the
enguiry is fair and proper and finding not perverse.
Accordingly I answer the above Issues to that effect and
passes the following order

ORDER
(a) Enquiry is fair and proper;

.

(b) Finding not perverse

.(c) Both parues to appear in this Refcrence on the
point of quantum of punishment.

A A LAD, Presiding Officer

¢ fereett, 26 Ferersarg, 2007

1, 20, 3075, —aireifirr R sifyfrm, 1947 (1947
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New Dethi, the 26th September, 2007 _
S.0. 3075.—In pursuance of Section 17 of the

- Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the Award (Ref. No. 16/
1999} of the Labour Court, Nashik as shown in the
Annexure, in the Industrial Dispute between the
management of Dena Bank and their workmen, which was
received by the Central Government on 25-9-2007.

[No. L~12012/206/1998-IR (B-IT)]
RAJINDER KUMAR, Desk Officer

| ANNEXURE
BEFORE SHRI M. M. AGRAWAL, PRESIDING
OFFICER, LABOUR COURT, NASHIK
Reference LD.A. No. 16/1999
Between:

The Assistant Manager,
Dena Bank, Regional Officer,
Cavas Arcase, Shivaji Road,

Nashik (Maharashira) .. FirstParty

AND
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Shri Murlidhar W. Dhage,

C/oPandharinath W, Dhage,

Pushpa Sadan, near Shintre Bunglow,

Shriramwadi, Ghoti, Tal-Igatpuri,

District : Nashik. ... Second Party
AWARD

(28-8-2007)

This is a reference sent to this Court by the
Government of India, Ministry of Labour, New Delhi under
Section 10 of the Industrial Disputes Act,1947 for
adjudication of the dispute whether the action of the
management of Dena Bank in relation to its Regional Office,

Nashik in dismissing the services of Shri Murlidhar -

W. Dhage, cashier-cum-clerk w.e.f. 9-2-1996 is legal and
Justified and if not, what relief the workman is entitled t0?

2. After receipt of the reference, notices were issued
toboth the parties (EX.0-2 to 0-4). The second party filed
his statement of claim at Ex. U-3 and the first party filed
written statement at Ex. C-4. On the basis of rival
contentions of both the parties, my learned predecessor
framed issues at Ex.O-7. The issue No. 1 is about the
fairness of enquiry. Both the parties requested to decide
the issue No. 1 as preliminary point. Hence, afier hearing
both the parties, the issuc.No. 1 which is about fairness of
enquiry is decided by the order dated 14-3-2007 holding
that the enquiry held against the second party is fair and
proper. Thereafier the matter was adjourned from time to
timei.e. on 13-4-2007, 8-6-2007, 6-7-2007, 25-7-2007 and
30-7-2007. But the second party did not adduce any oral
evidence on the remaining issues. Therefore, it appears
that he is not interested in conducting the case. Since he
has not adduced any evidence, in my opinion he is not
entitled to any relief including reinstatement and back
wages. Hence, the reference is rejected. The award be sent
for publication to the Desk Officer, Government of India,
Ministry of Labour, New Delhi.

Nashik
Dated : 28-8-2007

T faweh, 26 feweeR, 2007
. 3. 3076, — e foramg a1fufram, 1947 (1947

MM. AGRAWAL, Presiding Officer
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New Deihi, the 26th September, 2007

8.0. 3076.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref, No. 26/
2004) of the Central Govi. Indus. Tribunal-cum-Labour
Court, Kanpur as shown in the Annexure, in the Industrial
Dispute between the management of Bank of Baroda and
their workmen, which was received by the Central
Government 25-09-2007,

[No, L-12011/53/2004-IR (B-II}
RAJINDER KUMAR Desk Officer
ANNEXURE -

/

' BEFORE SRI R. G. SHUKLA, PRESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL

TRIBUNAL-CUM-LABOUR COURT, KANPUR

Industrial Dispute No. 26 of 2004
In the matter of dispute between :

State Divisional Secretary,
Bhartiya Mazdoor Sangh,
Uttar Pradesh,

Nayin Market,

Kanpur

The Regional Manager,

_ Bank of Barada,

Maya Bazaar,
Dev Kali Road,
Reedganj,
Faizabad i

AWARD

1. Central Government, Ministry of Labour, New
Delhi, vide notification No. L-12011/53/2004/IR (B-II), dated
31-5-2004 has referred the following dispute for adjudication
to this tribunal :—

Whether the action of the management of Bank of

" Baroda, Faizabad in terminating from service to Shri
Anil Kumar Pandey son of Sri Ram Kishore Pandey
Daily wages peon w.c.f. 14-8-03 is legal and justified?
If not to what relief the workman concerned entitled
to? '

2. It is totally unnecessary to give full facts or the
case as after exchange of pleadings between the partics
neither the workman nor the representative representing
the workman has attended the proceedings of the case
before this Tribunal. As a result of the same vide order
dated 21-8-07, the workman was debarred from evidence
by the Tribunal. The representative for the management
also submitted before the tribunal that they do not want to
adduce any evidence.
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3. Therefore, virtually it is a case in which no
evidence is available from the side of the contesting parties.
It is settled law that it is the workman upon whom burden
lies to prove his case and since the workman has palpably
failed to discharge his obligation in proving his case before
the tribunal, the tribunal has no hesitation to hold that the

- concerned workman cannot be held entitled for any relief .

asclaimed by him.

4. Accordingly reference is bound to be answered
against the workman for want of evidence and it is held
that the claim of the workman is liable to be rejected. As
such the same is rejected and it is decided that workman is
not entitled for any relief pursuant to the reference made to
this tribunal.

R.G. SHUKLA, Presiding Officer

¢ fewelt, 26 famay, 2007

&, 3. 3077, ~3iehfiren fraw stfufem, 1947 (1947
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New Delhi, the 26th September, 2007

5.0, 3077.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 10/
2003) of the Central Govt. Indus. Tribunal-cum-Labour

Court, Kanpur asshown in the Annexure, in the Industrial.

Dispute between the management of Bank of Barodaand

their workmen, which was received-by the Central
Government on 25-09-2007.

[No. L-12011/253/2002-IR (B-11}]

RAJINDER KUMAR, Desk Officer

. ANNEXURE ‘
BEFORE THE PRESIDING OFFICER, CENTRAL

GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, KANPUR

PRESENT:
SRI R.G.SHUKLA, H.J. S.

Industrial Dispute No. 10 of 2003
* In the matter of dispute between :

General Secretary,
Bank of Baroda Staff Association
Central Office Madhav Bhawan,
15/222-A, Civil Lines,
Kanpur-208001. -

The Regional Manager,
Bank of Baroda,
Varanasi Region,
177/1 Assi Road Lanka,
Varanasi
AWARD

1. Central Government, Ministry of Labour, New
Delhi, vide notification No. L-12011/253/2002-IR (B-II),
dated 22-04-03 has referred the following dispute for
adjudication to this tribunal :— -

Whether the action of the Management of Bank of
Baroda, (Transfree Bank of erstwhile Benaras State
Bank Ltd.) innot inchuding the name of Sri Om Prakash
Malviya Data Entry Operator in pension optee list
for pensionary benefits as per the pension scheme
of the Bank is legal and justified? If not what relief
the workman is entitled? .

2. Itis common ground that the wotkman was posted
at Katra Branch of the Bank at Allahabad. It is also common

‘ground between the parties that the erstwhile Bénaras

State Bank Limited introduced pension scheme in the bank
and circulated the same vide their circular. The schemie is
known as Benaras State Bank Ltd. Employees Pension
Regulations, 1993 which was made effective from 1-11-93,
by means of which pension options were invited from the
employees of the erstwhile Benaras State Bank Limited on
prescribed format latest by 30-9-94. The last date however
was extended by the bank vide their Circular No, Cir/Staff/
77/95-96 dated 19-1-96 inviting application latest by
31-3-1996.

3. The case of the workman in short is that in

' response to the bank’s circular dated 19-1-96, he applied

on prescribed format for pension on 20-3-96 still his name
could not figure in the list of pension optees circulated by
the erstwhile Benaras State Bank Limited circulated on
12-12-2001. The main grievance of the workman is that he
represented the matter vide his application dated
19-1-2002 followed by another representation dated
28-1-2002. It is also pleaded by the workman that the then
Branch Manager also wrote to the head office of the bank

- ‘on 28-1-2002, but the same were not considered by the

bank nor his name was included in the list of pension optces.
It has been pleaded by the workman that the action of the
bank in not including the name of workman in Pension
Optees List is illegal and unjustified which is liable to be
st aside and has prayed that the bank be directed to include
the name of the workman in the list of pension optees.

4. The opposite party bank has filed a detailed reply.
The crux of the reply is that the workman never opted
pension scheme nor any such application was received by
the bank in respomse’ to their circular dated
19-1-96 therefore question of considering the name of the

. workman in the list of pension optees does not arise at all.
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The letter dated 28-1-2002 is a forged one which is °

purported to have been sent by the then branch manager
of Katra Branch of the bank at’ Altahabad. There is no
illegality in the action of the management and the claim of
the union is liable to be dismissed being devoid of merit.

5. After exchange of pleadings between the parties
both contesting parties have filed documentary evidence
whereas workman has examined himself as W.W. 1, bank
has examined its witness a bank officer as M. W. 1

6. Tribunal has heard the arguments of contesting
parties at length and has perused the records of the case
carcfully. .

7. A very short question is involved in the case for
decision. From the pleadings and evidence of the parties it
will be seen as to whether or not the workman has ever
opted for pension scheme and it will also be seen that the
action of the bank in not including the name of the workman
in the list of pension optee is legal or not.

8. Itis the case of the workman that he applied for
pension on prescribed format to the branch manager on
20-3-96. In support of his case the workman himself has
examined on oath before the tribunal and has also filed
carbon copy of letter dated 28-1-2002 purported to have
been written by the then branch manager Whereas contrary
to the claim of the workman, the stand of the bank is that
the workman never applied for pension nor any such
application was ever received by the head office of the
bank which could have been considered by the bank: The
evidence on the point lead by the workman cannot be
believed specially when it is the constant case of the bank

that they never received any such application from the

branch. Mere filing of carbon copy of a letter dated 28-1-02
~ alleged to be signed and sent by the then branch manager
of the bank would not be sufficient to believe the case of
the workman as the workman has never tried to summon
the signatory of the letter dated 28-1-02 to prove the same
specially when in written statement of the bank it is stated
that there are some manupulations. A perusal of letter
. dated 28-1-2002 is quite indicative of the fact as to who
was the then branch manager and what was the name of
- that person is not known to the workman otherwise he
must have disclosed these facts in his statement of claim.
In the absence of clear and categorical statement of
signatory of letter dated 28-1-02, the claim of the workman
that his name was forwarded for inctuding his name who
opted for pension cannot be accepted.The burden was
shifted upon the worker to establish his assertion when
the bank contended that manipulations were made by
preparing the impugned letter.

9. On the contrary the case of the opposite party
bank appears to be sound. There is no allegation of mala
fide against the bank and inview of it one can hardly believe
as to why the bank would not have included the name of
the workman if actually the workman had exercised his

option on prescribed format within stipulated period
provided in the circular dated 31-3-96. From this point of
view the Tribunal is unable to believe the testimony of the
workman. The bank has been able to substantiate his claim
by adducing evidence and showing satisfactory reasons
for not including the name of the workman in the list of
pension optees which admittedly contains names of about
570 employees of the bank barring the name of the workman.
The opposite party bank has also filed Pension Regulations
and list of pension optees.

10. Inview of position explained above, the tribunal
is of the firm view that the workman never exercised his
option within the prescribed time as provided in circular
dated 19-1-96. Tribunal in these circumstances feels no
hesitation in holding that the document dated 28-1-02

 purported to have been written by the then branch manager

isa manufactured document and cannot be given any weight,

11, For the reasons discussed above, it is held that
the bank has committed no illegality if bank did not include
the name of the workman in the list of pension optees,
therefore, no direction can be given to the bank as has
been prayed by workman in his statement of claim and his
¢laim is liable to be dismissed which is accordingly
dismissed.

12. Reference is answered against the workman and
in favour of the Bank.

'R. G. SHUKLA, Presiding Officer
% feeett, 26 i, 2007
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New Delhi, the 26th September, 2007

S.0.. 3678.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 70/
2000) of the Central Govt. Indus. Tribunal-cum-Labour

* Court, Kanpur as shown in the Annexure, in the Industrial

Dispute between the management of Bank of Baroda and
their workmen, which was received by the Central
Government on 25-09-2007.

[No. L-12012/309/1999-IR (B-II)]
RAJINDER KUMAR, Desk Officer
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ANNEXURE -
BEFORE SRI R. G. SUKLA, PRESIDING OFFICER
CENTRAL GOVERNMENT INDUSTRIAL,
TRIBUNAL-CUM-LABOUR COURT, KANPUR

Industrial Dispute No. 70 of 2000
In the matter of dispute between :

Sh. Jaipal son of B Lal
Village Augana '
PO Banipara

Kanpur

AND

Bank of Baroda
Regional Manager BOB Gumti No. 5
Kanpur.

1. Central Government, Ministry of Labour, New Delhi,
vide notification no.L-12012/309/99/IR(B-II) dated
25-5-2000 has referred the following dispute for adjudication
to this tribunal :—

Whether the action of the management of Bank of
Baroda in terminating the services of Sri Jaipal w.e.f.
2-11-1998 is legal and justified ? If not,what relief the
concerned workman is entitled to?

2. Briefly stated facts of the case as set by the
workman in his statement of claim are that on 12-1-95, the
workman was appointed in subordinate staff and continued
to work as such till 1-11-96, whereafter his services were
terminated illegally w.e.f. 2-11-96 without there being any
written orders. He was appointed by the bank at its Mall
Road Branch, Kanpur. It has been pleaded by the workman
" that the bank used to take work of peon from him which is
of regular nature and still exits. On account of unfair labour
practice the bank used: to pay the remuneration weekly
against sundry charges accour... Bank also used to prepare
payment vouchers in the name of others with a view to
deprive the workman from regular and permanent statusof
an employee. It has also been alleged that the workman
from January 95 to 1-4-96 has completed 240 days of service
and as a device of unfair labour practice he was paid his
wages in different names and at the back of such vouchers
signatures are in the hand writing of the workman. Workman
has further pleaded that he was paid weekly wages for the
period 12-1-95 to 1-11-96 still he was removed from the
service of the bank and at the time of removal notice, notice
pay or retrenchment compensation was not given 1o him
by the bank which violates the provisions of Section 25-F
of Industrial Disputes Act, 1947. At the time of removal of
his services persons junior to him were retained by the
bank who too were paid their wages in the same fashion in
which workman was paid, therefore, the action of the bank
is in violation of the provisions of Sec. 25-G of Industrial
Disputes Act, 1947. After termination of the services the
bank appoinied fresh hand bv name Rajnu Bajpai thus

.

4114 GI/O7—5

provisions of section 25H of the Act has aiso been violated
by the bank. Lastly it has been pleaded by the workman
that the action of the bank is neither justified nor legal
therefore, he is entitled to be reinstated in the service of
the bank with full back wages, semorlty and all
consequential benefits.

3 Opposite party bank contested the claim of the
workman by filing a detailed reply on variety of grounds
inter alia alleging therein, that the reference order is bad in
law therefore, not capable of being adjudicated hence is
liable to be rejected ; that order of reference suffers from
misjoinder and non joinder of necessary parties inasmuch
as the branch manager Mall Road Branch of the bank has
not been impleaded as party. It has been denied by the
bank that workman was ever appointed by them on any
post, therefore, question of his termination does not arise
at all; that being a public sector organisation appointments
insub staff cadre are made after inviting applications from
Employment Exchange and -after following the prescribed
selection procedure; that as the workman was never
appointed by the bank he is not a workman within the
meaning of Section 2 (s) of LD. Act; however it has been
admitted by the bank that the workman was engaged by
the Branch Manager, Mall Road Branch, Kanpur, for purely
casual specific work as labour in the Month of April 1993
for six days only for which he was paid agreed labour
charges. Workman has been paid his entire wages for the
work he has done and nothing is due to him; that bank is
a public sector organisation and no one has any personal
interest to do unfair labour practice; that as the workman
was never appointed against any post question of
violation of the provisions of Industrial Disputes Act, does
notarise at all and the workman is trying to seek back door
entry in the service of the bank; that at bank’s Mall Road
Branch only two sanctioned posts are there at the relevant
time against which Sohan Lal was working as peon and
Dharmpal was working as Daftary on permanent basis;

‘that it has emphatically been denied by the bank that

workman had ever completed 240 days of continuous
service in the bank; applicant has no right or lien against
any post in the bank therefore, question of termination of

his services does not arise and lastly it has been pleaded

that the bank never appoints any person as peon on any
post without any authority and without adhearing to
selection procedure, therefore, the claim of the workman is
liable to be dismissed.

4. Rejoinder statement has also been filed by the

‘workmail but nothing new has been pleaded by him except

reiterating the facts already pleaded in his statement of
clalm

5. After exchange of pleading between the partics
apart from filing of documentary evidence workman
examined himself as W.W.1 whereas management examined
its witness. .
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6. Tribunal has heard the argument of the contesting
parties at length and have also gone through the record of
the case carefully. -

7. Thetribunal vide order dated 12-6-03 rejected the
application of the workman by means which he has sought
certain documents in original from the management and
the workman was directed to prove his case by secondary
evidence. Except oral testimony of the workman no other
cogent evidence is available on the record to corroborate
the statement of the workman made on oath before the
tribunal, therefore, the oral evidence of the workman is of
no help to him. Photocopies of documents filed by the
workman cannot be read as evidence, Thus virtually it would
mean that the workman has failed to substantiate his claim
before the tribunal. It is settled legal position that it is the
workman who is required to establish the fact that he had
worked for over 240 days continuously in one calendar
year beforé termination of his services. Since he has failed
todischarge his obligation, tribunal is not inclined to believe
the case of the workman. :

8. The opposite party bank has filed original payment
voucher dated 29-4-95 which is indicative of the fact that
the workman was paid Rs. 120/- for certain work done by
him. Opp. party in their reply has admitted the fact that the
workman has worked only for six days as casual worker,
but this will not be sufficient to beligve that the workman
was ever appointed by the bank or had ever worked in the
bank as has been claimed by him in his statement of caim,

9. It is also settled position of law that a casual
employce has no right to claim appointment on regular
basis. Even otherwise the Labour Courts/Industriat
Tribunals should not be used as 2 measure for seeking
back door entry in public employment. For securing public
employment one has to follow the procedure laid down
under recruitment rules of the public organisation. In the
absence of the same one cannot be held entitled for the
relief of reinstatement by Labour Courts/Industrial
Tribunals.

10. In the instant case it has been admitted by the
workman that he was engaged on daily rated employee

and his wages were being paid by the bank weekly. If itis

50 the workman shall be deemed for ali intent and practical
purposes that he was a casual labour engaged for certain
period on daily rate basis therefore no right in his favour
would be deemed to have accrued.

11. Having concluded that the workman was a casual
labour his claim that he was terminated from service by the
bank in violation of the provisions of 1.D. Act, cannot be
believed and therefore provisions of the Act will have no
application in his case, nor any protection thereof can be
granted to the workman. '

12, For the reasons discussed above, it is held that
the action of the management of Bank of Baroda as referred

in the schedule of reference order is legal and justified.
Workman will not be entitled for any relief as claimed by
him apd accordingly his claim is liable to be rejected and is
rejected accordingly.

13. Reference is answered accordingly.
R G. SHUKLA, Presiding Officer
¢ feeedt, 26 fammry, 2007 ‘
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New Dethi, the 26th September, 2007

S.0. 3079.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Reference
No. 149/1991) of the Central Government Industrial
Tribunal-cum-Labour Court No. 1, New Delhi as shown in
the Annexure, in the Industrial Dispute between the
employers in relation to the management of Union Bank of
India and their workman, which was received by the Central
Government on 235-9-2007.

[No.L-12012/223/1991-IR (B-ID)]
RAJINDER KUMAR, Desk Officer

ANNEXURE
BEFORE SHRI SANT SINGH BAL,PRESIDING

OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL NO.1L, NEWDELHI

LD. No. 14991

In the matter of dispute between ; '

Shri Kalicharan/Kalicharan Sharma,
S/oLate Shri Ram Chander,

R/ WS-75, Sudama Puri,

Bhagat Singh Gali, Babarpur,

Shahdara-110032. ... Workman

Versus

Zonal Manager,
Union Bank,
.Zonal Office,
Connaught Circus,
New Delhi-110001.

.. . Management
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APPEARANCES
Shri J. Buther for the workman
Shri Pawan Behl A!R.for the management
AWARD

The Central Government in the Ministry of Labour
vide its Order No. L-12012/223/91-IR (B-II) dated 22-10-91
has referred the followmg industrial dlspute to this Tribunal
for adjudication :

“Whether the action of the management of Union
Bank of India, New Delhi imposing the punishment
of discharge from services on Shri Kalicharan vide
order dated 3-5-90 is justified 7 If not, to what relief
the workman is entitled o 7°

2. Brief facts of this case giving rise to the instant
reference as culled from the record are that the workman
Shri Kalicharan was employed on permanent basis with
respondent management and that he was awarded
punishment of dismissal wiiiiot notice and warning for
- misconduct by E.Q. vide order dated May 3, 1990 on the
basis of charge sheet dated 28-2-90 on the allegations that
he was working at the receiving cash clerk counter on
7-8-89 and while so working he prepared a packet of
carrency note of 100 rupees denomination and on
recounting on 8-8-89 by Shri S. S. Grewal Clerk cashier it
was observed that the packet contained only 98 notes of
100 denomination and thus shortage of two notes of
hundred was detected in this packet which contained only
98 notes then again on 3-8-89 and on 7-8-89 shortage of
one note of Rs. 100 denomination each was detected in the
packets prepared by him and this packet contained only 98
notes of 100 denomination and he was called to show cause
but his reply was not found satisfactory. He was charged

vide memo dated 28-2-90 for doing acts prejudicial to the
interest of the bank minor misconduct and negligence in
performing duties and an enquiry was initiated and thereafter

during enquiry he initially contested the charge by filing -

reply. On conclusion of enquiry he was found guilty of the
charges leveled against him and was awarded punishment
of dismissal from service without notice. The E.O. made
recommendation for awarding punishment and the
Disciplinary Authority on consideration awarded the
punishment of dismissal without notice and warning to the
workman for minor misconduct vide his order dated 3-5-90
against the said order. The workman challenged the order
-of enquiry officer by filing an appeal which was also
dismissed. The workman has assailed the procedure of the
enquiry as well as oxder of punishment on the ground as
bad in law and contrary tc the bipartite settlement between
the respondent and the workman from time to time and the
allegations against him were vague and the whole enquiry
was concluded with predetermined mind and in violation
of natural justice, the findings of cnquiry officer are
perverse, the order is unjustified and unlawful as the matter

is very trivial, the alleged shortage of two notes in a packet
in course of routine is very trivial and routine matter. This
is act of minor misconduct and punishment afforded is
shocking and has been passed ignoring his acts exemplary
honesty in the past refunding excess cash tendered by the
customers of the bank and also handing over to the Bank a
box full of jewellery which was lying unnoticed. The Enquiry
Officer also erred in taking into account the past penalty of
stoppage of three increments awarded to the workman vide

-order of 4-4-88 for routine cash shortage of Rs. 10,000

occurred in cash on 5-8-86 which was reported by the
workman to the branch manager. The enquiry officer also
erred in not taking into account the fact that no loss was
caused and that the penalty imposed at that time also by
the same enquiry officer was unlawful and he ignored that
there was not any dishonest motive. The present penaity
is unlawfu! and beyond the jurisprudential dimensions of
disciplinary proceedings and without any authority. The
workman is only non-matriculate and was working as
domestic servant prior to joining bank service in 1984. Itis
further alleged that the punishment of dismissal for a
shortage of Rs. 200 of routine nature the workman was
awrded with the penalty of dismissal which was
disproportionate and discriminatory as some other
employees such as Hardyal Singh, Bharti Ram were
awarded lesser punishment of stoppage of increments for

- a cash shortage of 65 notes and 48 notes of Rs. 100

respectively and Shri D. V. Charmurvedi and Shri Madan,
Cashier of Kashmere Gate were not awarded any penalty
for cash shortage of 85 notes of Rs. 100 in 17 packels.
There are other such numerous cases of apparent
dishonesty also and the workman is only singled out for
such harsh punishment for a cash shortage of routing nature
admittedly resultant to negligence of minor nature. Order
of punishment passed by the Disciplinaty Authority is
bad in law and is non-speaking unreasonable and without
application of mind-and moreover is very harsh and is

“equivalent to like death penalty and resulted in total

ruination of the workman and his family and is shocking

‘and is also in violation of Section 25 F of the I.D. Act suffers

from inconformity as this is not by way of disciplinary
action in terms of provisions of Bipartite Settlement. In
view of the above submissions the workman requested to
set aside the impugned order of punishment during enquiry
and confirmed by the Appellate Authority claiming
reinstatemnent with back wages and continuity of service.

3. Claim has been contested by the management by
filing written statement taking preliminary objections that
the application is misconceived because the workman has
admitted the charges against him and has ot disclosed
this fact.

4. Onmerits it is not disputed that the clatiiant whio
was working as cash clerk emplayed with the respondent
as stated. It is staied that the management issued charge
shect, initiated conducted proper enquiry against the
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claimant. During enquiry he initially denied the allegations
(charge) but later on 23-4-90 he admitted the charge/
(allegation) in presence of his defence representative Shri
Arvind Kumar Gupta, Assistanl Secretary . As per charge

sheet there were two charges of misconduct :
: "

(1} Gross misconducts :

(2} () During acts prejudicial to the interest of
the bank.

(i) Minor misconduct : Negligence in

performing duties. Order of dismissal
without notice was passed on the basis
of major charge of misconduct. Other
grounds are denied. The workman is
habitual in conducting gross misconduct.
All the laws and facts were considered at
the earticr and present occasion. Other

allegations are also denied. It is further

stated that the workman was afforded
personal hearing and was heard fully and
the appeal was decided by the Appellate
Authority on merits. Taking into
consideration all the facts on record as
per law, The claim is sought to be
dismissed. It is denied that there has been
any -discrimination amongst the
emplovees in the matter of punishment.

5. Written statement was followed by rejoinder
wherein controverted facls and the submissions made by
the management in the written statcmenl were refuted and
averments made in the claim statement were reiterated to
be correct. :

6. Thereafter the foltowing issues were framed in
this reference on 12-10-92 :

(1) Whether the domestic enquiry condncted
against the workman is fair and proper ?

(2) Asin the terms of reference ?

7. Partics adduced evidence. Management examined
Shri Suman Lal Verma as MW 1 and proved his affidavit as
MWI/1 and was cross examined. Thereafter workman
exantined himself as WW 1 and proved his affidavit as
Ex. WWI/1 and cross examined. He has also placed on
record documents and closed his evidence.

8. Afierclosure of the evidence A/R for the workman
Shri J. Buther and Shri Pawan Beht A/R for the management
addressed argument.

9. Mr. J. Buther A/R for the workman has contended
that the workman has not committed any misconduct and
there has been shortage in some bundles of currency not
of 100 which is not culpable negligence or culpable offence
and that the workman has been hooest and at many

occasions he has returned cash payment made by the
customers excess amount of money given by the customer
for depositing and that there has been a discrimination in
the matter of punishment in awarding punishment as many
other employees named in the claim statement were given
no or lesser punishment of similar and none serious
allegation shortage of currency notes. The punishment is
too harsh and the order of discharge is not legal and liable

“to be set aside.

10. On the contrary the above contentions have
been refuted stating that the workman is negligent and the
shortage of currency notes in the bundles proposed by
him have been noticed on many occasions i.¢. at least four
occasions, which are mentioned in the charge. The shortage
in the currency notes again and again indicates that the
intention of the workman to return excess money to the
customer is not correct. Letter of dismissal is procured one
and punishment given is not disproportionate to his acts
of Major Misconduct. Admission about shortage made by
the \\'Olkﬂlan is voluntary not procured one as stated.

11. Thave given my thoughtful consideration to the
contentions and submissions and perused the record
meticulously. |

12. The workman in this case was charged vide
charge sheet dated 28-2-90 for acts which are as under ;

(1) Gross misconduct doing acts prejudicial to
the interest of the Bank.

(2) Minor misconduct : Negligence in performing
of dutics on allegations ¢ontained in memo
dated 14-12-89 whercin it was mentioned that
the workman Shri Kalicharan prepared one
packct of 100 rupees on 7-8-89 while
performing his duty and on 8-8-89 on
recounting by H. 8. Grewal Clerk-cum- Cashier
it was observed that the packet contained only
98 notes of 100 rupees denominations instead
of 100 notes and thus there was shortage of
1wo noles of Rs. 100 each. This packet bore
signatures of Kalicharan Sharma with date
affixed thereon. In this memo_it is further
alleged that on 3-8-8% and again on 7-8-89
shortage of one note of 100 denomination
each was detected in packets prepared by
Kalicharan Sharma on different dates and he
was asked (o show cause within 15 days about
the shortage. On consideration of his reply it
was deemed proper 1o initiate enguiry against
him and the above charge was leveled so it
cannot be said that the charge of misconduct
in.any way was vague or that the workman
was unable to understand the nature of the
charge on the face of it and to defend himsetf
in the enquiry.
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13. The other contention that the shortage detected
in the currency is not accompanied with culpability or (any
guilty iniention) is not punishable at least with the dismissal.
It may be stated that it is proved on record that it is not
single instance of shortage of currency note attributed to
the workman. In the memo accompanied with the charge-
sheet three instances of shortage of notes i.e. two notes of
100 denomination on 8-8-89 and shortage of one note of
100 denomination eéach was detected on 3-8-89 and 7-8-89
and workman also admitted in his claim statement that
earlier also he was punished for shortage of Rs. 10,000
which occurred on 4-4-88 vide order dated 4-4-88 and his
three increments were withheld. Thus the shortage due to
the counting of notes on the solitary occasion may be
ignored as minor misconduct (mistake) but if it occurs again
and again on many occasions it casts repercussion on the
capability of the charged employee (workman) certamly
amounting to an act prejudicial to the interest of the bank
which in my opinion is major misconduct. Theacts of minor
misconduct repeated again and again certainly loose the
label of minor misconduct rather in my opinion it becomes
gross misconduct. In respect of the contention of the A/R
of the workman that the negligence of the workman is not
culpable and as such he does not deserve the punishment
of dismissal it may be stated that the workman herein was
not doing any function of the nature of quasi-judicial
adjudication. He was only working as cash clerk at cash
counter of the Bank preparing bundles of currency notes.
In the decision reported in 1999 (7) Supreme Court cases
409 captioned as Zunjarrao Bhikaji Nagarkar Vs. Union of
India and Others relied upon by the workman observations
that negligence in quasi-judicial adjudication is not
carelessness, inadvertence or omission bul a culpable
negligence was made in respect of the conduct of Collector/
Commissioner, Central Excise, Nagpur who functioned as
quasi-judicial officer while making assessment orders. The
facts of that case are quile distinguishable and not
applicable to the instant casc. It is further pertinent to note
the apex Court in para 17 of the aforesaid judgement has
quoted with approval the following observation made in
paras 28 and 29 of the decision reported in S. Govinda
Menon Vs. UO L AIR 1967 SC 1274 (1967)2 LLI249¢(SCC
p. 67, paras 28-29)

+ “28. Certainly, therefore, the officer who exercises
judicial or quasi-judicial powers acts negligently or

recklessly or in order to confer undue favour ona

person is not acting as a judge. Accordingly the
contention of the respondent has to be rejected. It is
important to bear in mind that in the present case. we
are not concerned with the correctness or legality of
the decision of the respondent but the conduct of
the respondent in discharge of his duties as an officer.
The legality of the orders with reference to the nine
assessments may be questioned in appeal or revision
under the Act. But we have ne doubt in our mind

that the Government is not precluded from: taking

the disciplinary action for violation of the Conduct
Rules. Thus, we conclude that the disciplinary action
can be taken in the following cases :

{ Where the officer had acted in a manner as
would reflect on his reputation for integrity or
good faith or devotion to duty;

" @) If there is prima facie material to show
recklessness or misconduct in the discharge
of his duty;

(i) If he has acted in a manner which is
- unbecoming of a government servant;

@) 1fhe had acted negligently or that he omitted
the prescribed conditions which are essential
for the exercise of the statutory powers;

(v) If he had acted in order to unduly favour a
party;, _

(v} If he had been actuated by corrupt motive,
“however small the bribe may be because Lord

Coke said long ago though the bribe may be
small, yet the fault is great. :

29. The instances above catalogued are not
exhaustive. However, we may add that for a mere
technical violation or meérely because the order is
wrong and the action not falling under the above
enumerated instances, disciplinary action is not
warranted. Here, we may utter a word of caution.

" Each case will depend upon the facts and no absolute
rule can be postulated.”

As per para 28(ivY the disciplinary action can be taken
against an official for violation of conduct rules if he has
acted negligentlyor ...............c...... . Inthe instant case the

*workman admittedly acted negligently again and again in

preparing the bundles of currency notes which were
detected to contain currency notes less than 100 in
performance of his duties assigned to him as cash clerk at
cash counter. The claimant herein has been negligent not
on solitary occasion but on many occasions and as such
his negligence in preparing short bundtes has snowbailed

" into gross négligence indicating his incompetence to act

as cash clerk. As per his own averments in his claim
statement, he is not properly qualified and was only a
domestic servant prior to appointment in the Bank. Thus in
my opinion he is not quahﬁed and competent fo function
as cash clerk and his retention in service will not serve the
interest of the Bank. rather will affect its interest adversely
and prejudicially.

As regards to the other contention that the workman
was coerced or induced to admit the charge it is pertinent
to mention that the workman initiaily denied the charges
but later on he admitted the allegations leveled in the charge
sheet dated 28-2-90 before the E.O. in Enquiry proceedings
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dated 23-4-90 to memo dated 14-12-89. Admittedly he has
not mentioned in his claim statement that he was so induced
nor he suggested to the E.Q. Shri S. L. Verma when éxamined
in the court as MW1. This plea though taken in appeal
appears to be afterthought.

He was asked to file reply and after reply dated
2-1-90. Charge was framed. He denied the charges initially
but later on he admitted the charges of misconduct during
enquiry proceedings on 23-4-90. The Enquiry Officer
recommended punishment for discharge for misconduct
and warning for minor misconduct on repeated acts of
negligence amounting to acts prejudicial to misconduct,
D.A. confirmed the punishment.

Taking into consideration the incompetence of the
workman due to acts of negligence in preparing bundles
containing short currency notes as mentioned above the
punishment of discharging the workman from service cannot
be termed as disproportionate in any manner. In view of
the above discussion 1 do not find any infirmity in the
order of punishment of the disciplinary authority and
confirmed by the Appellate Authority. The alleged acts of
honesty claimed to have been done by C.8.E (claimant)
though not admitted by the respondent also render no
helpto him in view of the above finding that he (workman)
is not capable to handle cash and discharge duty at the
cash counter and fit to be kept in service. Workman is not
entitled to any relief and the action of the management in
imposing punishment of discharging the workman from
service is in my opinion justified and legal. Award is
accordingly passed. File be consigned to record room.

Dated : 28-8-07 SANT SINGH BAL, Presiding Officer
3 Teeeh, 26 fagma, 2007
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[H. T-13012/3/2005-31% 311 (T4 7) ]
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New Delhi, the 26th September, 2007

5.0. 3080.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947). the Central
Government hereby publishes the Award (Reference
No. 13/2006) of Central Government Industrial Tribunal-
cum-Labour Court. Guwahati as shown in the Annexure, in
the Industrial Dispute between the emplovers in relation
to the management of Cantonment Board and their workiman,
which was received by the Central Government on
26-9-2007. '

[No. L-13012/3/2005-IR (DU)|
SURENDRA SINGH, Desk Officer

ANNEXURE

INTHE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, GUWAHATI,

ASSAM

PRESENT
Shri H. A, Hazarika, Presiding Officer, CGIT-cum-
‘ Labour Court, Guwahati, ’

Ref. Case No. 13 of 2006
In the matter of an Industrial Dispute between :
The Management of Cantonment Board, Shillong
Vs.
Their Workmen Smt. Shaloo Singh, Shillong
APPEARANCES

* Mr. R Deb Nath,
Advocate

For the Management

For the Workman Smt. Poonam Yadav,

~ Advocate
Date of Award ; 18-9-2007
AWARD

1. The Government of India, Ministry of labour, New
Delhi vide its order No. L-13012/3/2005-IR (DU) dated
17-5-2006 referred this Industrial Dispute arose between
the employers in relation to the Management of
Cantonment Board and their Workman, Smit. Shaloo Singh,
to adjudicate and to pass an award on the strength of
powers conferred by Clause (d) of Sub-secdtion (1) and
Sub-section (2A) of Section 10 of the Industrial Dispute
Act, 1947 (14 of 1947) on the basis of the following
Schedule :

~ SCHEDULE

“Whether the action of the Cantonment Executive
Officer, Cantonment Board, Shillong-I in dismissing
Smt. Shaloo Singh, Safaiwala from service we.f.
26-11-2001 is justified 7 If not, to what relief
Smit. Shaloo Singh is entitled to 7~

2. Having receipt the notices and on being
appearance of beth the parties the proceeding is proceeded
here for disposal and Numbered 13/2006 as per Procedure.,

3. The case of the workman Smt. Shaloo Singh in
brief that she was working as Safaiwala at Shillong
Cantonment Board after death of her husband Mangal
Singh. After joining in the above establishment she was
working regularly and without break. Since 8-5-2001, she
was suffering-from mental ailment and could not attend her
duties and left for Guwahati for better treatment and got
treatment at Gauhati Medical College, Guwahati as indoor
patient. After returning from Guwahati and staying at her
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residence at Shillong when she went to join for her duty on
23-7-2003 Forencon she was told that due to prolong
absence she is dismissed from her service. The dismissal
order was passed in her absence without show cause
notice.

4. Casc of the Management in brief that the workman
concerned wasin the habit of remaining absence from her
duty without obtaining prior approval from the competent
authority and use to submit application for regularization
of her absence on medical ground or otherwise. That as
per report of the Sanitary Inspector she remained absent
from duty with effect from 8-5-2001 without-permission of
the competent authorily and vide letter No. SHG/H/
SHALOO SINGH/274 dated 5-7-2001 a show cause notice
was issued to her to report for duty forthwith and also to
explain in writing the reasons for her absence and as to
why necessary disciplinary action should not be taken
against her as she was not found in her residence at Gora
Line, Laitumkhrah, Shillong. The notice was published in a
daily Newspaper “The Shillong Times” on 26-9-2001. The
Disciplinary Authority imposed the punishment of dismissal
from her service.

5. Having receipt the W.S. filed by both the parties
and as prayed by both the parties a Local Trial was fixed at
Shillong on 7-6-2007 at Meghalaya Circuit House as
scheduled for Camp Court. The Management Official
Smt. Indira Mehraj was present representing the
Management with their learned Advocaie Mr. R. Deb
Nath and the workman was present with the learned
Advocate Smt. P. Yadav, in the Meghalaya Circuit House.
The evidence of the workman was recorded. The cross
examination was deferred and decided to continue the trial
at Guwahati but on the date fixed i.e. 7-8-2007 Management
Official Smt. Indira Mehraj representing the Management
with their Advocate Sri R. Deb Nath appeared. But the
" workman did not appear and a petition sent by her by
Courier Service wherchy she narrated that she is not willing
to proceed with the case due to unavoidable cifcumstances
and prayed to withdraw the case. As she is not willing to
proceed with the case and prayed to withdraw the case
and in my opinion there is no bar of allowing the petition
for withdrawal of the case. Accordingly petition allowed
and matter is disposed as withdrawn. It is pertinent to note
here that I have not discussed the merit of the matter as in
case of withdrawal merit must not be discussed. For ends
of natural justice the withdrawal petition is allowed and it
is disposed on withdrawal. Accordingly Award is passed
and prepared.

H. A, HAZARIKA, Presiding Officer
7% fieett, 26 famr, 2007
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New Delhi. the 26th Septerber. 2007

S.0. 3081.—In pursuance of Section 17 of the
Industrial Disputes Act. 1947 (14 of 1947), the Central
Government hereby publishes the Award (Reference
No. 41/2002) of the Central Government Industrial Tribunal,
Bangalore as shown in the Annexure. in the Industrial
Dispute between the management of State Bank of
Hyderabad, and their workmen, which was received by the
Central Government on 26-9-2007.

[No. L-12012/113/2002-IR (B-1)]
AJAY KUMAR, Desk Officer

- ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT
BANGALORE

Dated : 17th September 2007
PRESENT
Shri A, R. SIDDIQUIL, Presiding Officer
C.R. No. 41/2002

IParty HParty
Shri Abdul Hameed, The Asstt. General Manager,
Ex. Peon, State Bank of Hyderabad,

Resident of House
No. 1-960/2, TAR File,

Regon- 1, ZOIlal Oﬁice9
P.B. No. 48, Super Market,

Opp. Railway Station, Gulbarga-585101
Gulbarga-585101 Karnataka State.
Karnataka State.

AWARD

1. The Central Government by exercising the powers
conferred by clause (d) of sub-section 2A of Section 10 of
the Industrial Disputes Act, 1947 has referred this dispute
vide order No. L-12012/113/2002-IR.(B-1) dated 12th August,
2002 for adjudication on the following schedule :

SCHEDULE

“Whether the action of management of State Bank
of Hyderabad is justified in imposing the punishment
of “Discharge from Service” though the applicant
workman Shri Abdul Hameed has made good the
amount in all the cases ? If not what relief the workman
is entitled 7" :
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2. A chargesheet dated 2-5-1993, came to be served
upon the first party workman on the allegation that whitle,
he was working as a Peon at Super Market Branch, Gulbarga
of the management, between 12-10-1988 and 21-4-19%0, he
appears to have fraudulently encashed certain amount
belonging to the 10 different customers of the bank by way
of withdrawals from their respective accounts and thercby
committed gross misconduct as per Clause 19.5(d) & (j) of
the Bipartite settlement and also failed to submit the sale
deed for creation of equitable mortgage for having taken
the housing loan from the bank inspite of several reminders
and thereby violated the terms of loan sanction order in his
favour. Details with respect to the amount withdrawn and
the dates on which they were withdrawn by the first party
and the names of the customers were given by way of
Statement of Imputation incorporated in the chargesheet.
The first party afier having received the chargesheet
submitted his explanation denying almost all the charges
of misconduct leveled against him and therefore, the
management thought of holding the DE against the first
party and accordingly with due notice to the first party DE
was conducted being participated by him taking the
assistance of DR and on the conclusion of the enquiry,
enquiry report was submitted by the enquiry officer holding
that the charges No. 2, 6,7, 9, 10 & 11 have been established
partially and that the charges No. 1, 5 & 11 have been fully
proved and whereas, charges No. 3 & 4 have remained to
be established by the management. Thereupon, the first
party was furnished with the enquiry report and the
explanation offered by him on the said report not being
found satisfactory, punishment by way of discharge from

service was proposed and after giving personal hearing to

the first party, it was confirmed. The first party preferred an
appeal and that came to be rejected and thereupon he
moved the Hon’ble High Court by way of writ petition
challenging the impugned punishment order passed against
him and his writ petition came to be disposed of by order
dated 26-2-1999 giving him opportunity to approach the
appropriate forum, He then raised a conciliation proceeding
and resulting into the present reference to this tribunal,

3. The first party in his claim statement challenged
the impugned punishment order as unjust and illega! and
the findings of the enquiry officer holding him guilty of the
charges as suffering from perversity not being based upon
sufficient and legal evidence etc. He also challenged the
enquiry proceedings as opposed to the principles of natural
justice (pleadings with regard to the validity or otherwise
of the enquiry proceedings, so also on the point of
perversity of the findings are omitted there being a separate
finding recorded by this tribunal setting aside the enquiry
procegdings).

4. The management by its counter statement
however, asscrted and maintained that the impugned
punishment order passed against the first party is legal

and justified based on the findings of the enquiry officer-

holding him guilty of most of the charges of misconduct
leveled against him. The management also contended that
findings of the enquiry officer suffered from no perversity,
they being based on sufficient and legal evidence and that
the proceedings of the enquiry conducted against the first
party were in tune with the principles of natural justice, the
first party having been afforded the opportunity of
defending himself taking the assistance of DR,

5. Keeping in view the respective contentions of
the parties with regard to the validity and fairness or
otherwise of the enquiry proceedings, this tribunal on
7-1-2005 framed the following Preliminary Issue :

“Whether the DE conducted against the first party
by the second party is fair and proper 7”

6. Puring the course of trial of the said issue, the
management examined one witness as MW 1 and got marked
14 documents at Ex. M1 to M14 in his deposition. The first
party also examined himself as WW1 there was no ¢ross
examination to him on behalf of the management.

7. After having heard the learned counsel for the
first party (counsel for the sccond party remained absent)
this tribunal by order dated 7-8-2007 recorded a finding to
the effect that the enquiry held against the first party is not
fair and proper. There being no plea taken by the
management in its counter statement seeking permission
of this tribunal to lead fresh evidence on merits, in case,
the DE was set aside, the matter came to be posted to hear
the parties on merits of the case. When the case was taken
up for hearing on 22-8-2007, learned counsels representing
both the parties remained absent and therefore, arguments
were taken as heard and case is posted this day for award.

8. Asnoted above, the Domestic Enquiry conducted
against the first party come 1o be set aside not being fair
and proper and therefore, in the face of the aforesaid finding
recorded by this tribunal, the only course available to the
management was to establish the charges of misconduct
leveled against the first party by leading fresh evidence on
the merits of the case. As noted above, the management
did not take any plea in its counter statement seeking
permission of this tribunal to icad fresh evidence on merits,
in case, the DE was set aside. That apart, there was no

~ attempt made on the part of the management secking such

a permission from this tribunal even afier, the DE was set
aside and when the matter came 10 be posted to hear on
merits or up till this date. Therefore, proceedings of enquiry
being set aside. enguiry findings based on those
proceedings holding the workman guilty of the charges of
misconduct leveled against him survive no more and in the
result, the punishment order passed against the first pariy
based on those findings of the enquiry officer become
illegal and invalid. In the result, it g2s without saying that
the impugned punishment order passed against the first
party is illegal and void ab initio.
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" 9. Since the punishment order is held to be illegal
and void, the natural corollary would be the reinstatement
of the first party into the services of the management.

10, As far as relief of back wages is concerned,
there is again no evidence let on behalf of the management
to show that the first party has been gainfully employed
when he was out of the service of the management from
the date of impugned punishment order. The first party in
his Claim Statement at para 12 stated that he is a poor
employee having no source of income and his only source
of income has been snatched away by the management by

removing him from service. The fact that the first party,

worked as a Peon and he is an illiterate man not denied and
cannot be denied by the management. Therefore, it cannot
be said that he could have got any gainful employment
after he was removed from service. In the result. keeping in
view the above said factors, he cannot be denied the back
wages from the date of his removal from service tli the date
he is to be reinstated in service along with continuity of
service and other consequential benefits. Hence the
following award :
AWARD

The management is directerd to reinstale the first
party in its services with full back wages from the date of
impugned punishment order till the date of his reinstatement

with continuity of service and other consequential benefits.
No costs.

(Dictated 1o PA. transcribed by her. corrected and
signed by me on 17th September, 2007.)

A. R SIDDIQUI, Presiding Officer
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New Defhi, the 26th September, 2007

S.0. 3082.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 1¥
2005) of the Central Government Industrial Tribunal-cum-
Labour Court No. II, New Delhi as shown in the Annexure,
in the Industrial Dispute between the management of
Central Public Works Department and their workman, which
was received by the Central Government on 26-9-2007.

[No. L-42012/21/2004-IR (CM-ID)]
AJAY KUMAR GAUR. Desk Officer

4114 GI/O7—6 -

ANNEXURE

BEFORE THE PRESIDING OFFICER, CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-
LABOURCOURT-TI, NEW DELHI

PRESENT:
R. N. Rai, Presiding Officer
" LD, No. 14/2005

Sh. B. K. Prasad — ‘Isl Party
Sh. Ashwani Bhardwaj — 11nd Party

In the matter of

Ms. Sapna.

C/o General Secretary,

CPWD Mazdoor Union,

Room No. 95, 1/10.

Jamnagar House. Shahjahan Road.
New Delhi.

Versus-

1. The Dircctor General of Works.
Central Public Works Deparnument,
Nirman Bhawan,

New Delhi-110011.

2. The Executive Enginger, D-Division,
Central Public Works Department,
D-11/26. Flat Kidwai Nagar.

New Dethi.

AWARD

The Ministry of Labour by its letter No. L-42012/21/
2004-IR (CM-11) Central Government dt. 19-1-2005 has
referred the following point for adjudication.

The point runs as hercunder

“Whether the action of the management of Central

Public Works Department. D-Division, Kidwai Nagat,

New Delli in terminating the services of Ms. Sapna,

Typist w.¢.f. 30-06-2001 instead of regularizing her.
services is legal and justified ? If not, to what relief
she is entitled and from which date 77

The workman applicant has filed claim statement. in
the claim statement it has been stated that Ms. Sapna was
initially employed w.e.f. 1-10-1994 under the above
management for the work of Hindi and English typing etc.

That she is having the qualification of 10th class
pass and the typing test was also passed the Board
Examination conducted by the Nationat Open School so
she is qualified in Hindi typist test. Copy of the certificate
issued by the National Open Schoot and Mark Sheet are
annexed as Annexure-A & B respectively.
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That Ms. Sapna has also registered her name in the

Employment Exchange. Copy of Employment Exchange card
1s annexed as Annexure-C,

That the workman Ms. Sapna also belongs 1o the
5.C. category and certificate issued by the Sub-Divisional
Magistrate is also enclosed as Annexure-D with this claim
application,

That the workman Ms. $apna has been performing
her duties of Hindi and English typing regutarly and
sometime she has been also performing the duty of store
work for distribution of stationary, etc.

That the regular/work charged employees are also
performing the duty of Enquiry Clerk and have been getting
their wages in the time scale in the grade attached with the
Lower Division Clerk. :

The qualification of regular Lower Division Clerks
are 10th pass so she is also having the proper qualification
1o absorb for the work of L. D .C.

That in CPWD the daily rate workers performing
their duties on muster roll and Hand Receipt were also
getting their wages in the time scale attached to the Lower
Division Clerk from time to time but Ms. Sapna has been
denied equal pay for equal work as she is also werking on
the same footing.

That after the judgement of Hon’ble Supreme Court
dated 17-1-1986 in the matter of Surinder Singh & Others
all the workmen employed on the muster roll or Hand
Receipt as datly rated workers have been getting their wages
in ihe pay scale of Rs. 950-1500 and aftcr revision wef
I-1-1996 were getting the wages in the time scale of
Rs. 5050-4390 except increment but the workman Ms. Sapna
is denicd even minimum wages fixed by the appropriate
Govt, from time to time for the clerical job which is also

against the equal pay for equal work as prescribed in Equal -

Pay Remuneration Act, 1976 being a female worker because
the other male worker are getting higher wages in the time
ssale as per the judgment and order of Hon’ble Supreme
Court dated 17-1-1996.

That the management has also been discriminating
in the payment of pay and allowances as prescribed in
Equal Remuneration Act, 1976. These type of
discrimination is not permissible even under the Act and is
also violative of natural rights gramed by the Constitution
of India in Part ITL.

That only to deny the same wages and facilitics, the
workmen have been engaged on so-called contract basis
on the regular job which is unfair labour practice under the
5th Schedule of Industrial DIS]JU[ES Act, 1947,

That after the judgment of Hon’ble Supreme Court
dated 17-1-86, all the above workmen had got arrears of the
wages in the old pay scale of Rs. 950-1500 and after revision

wef. 1-1-96 were getting the wages in the time scale of
Rs. 30504590 -

That Hon’ble Supreme Court vide their order dated
17-1-86 had also directed the management and hoped that
Government will take appropriate action to regularize the

' services of those workmen who have been in continuous

service/employment for more than 6 months.

That the management did not regularize the services
of the workmen in the time scale attached to the grade even
though she is having all essenfial qualifications and other
eligibility conditions and céntinuousl_v working w.e.f.
1-10-94 and denial her the benefits of regular workman is
unfair labour practice adopted by the above management
and is contrary tothe provision of Industrial Disputes Act.
1947,

That the workman has been performing her duties
under the above management directly and her duty hour
starts from 10 AM to 5.30 PM and sometimes she also
performed her duties even after duty hours for the exigency
of work and she has been getting even less minimum wages
fixed for clerical work by the appropriate Government under
the Minimum Wages Act, but other Muster Roll and Hand

‘Receipt worker performing the same duty under the

different divisions of Director General (Works) of CPWD
and getting their wages in the time scale except increment
from the date of their initial employment. This action of the
management is discriminatory and untawful,

That the claim of the workman is genuinz for
regularization and classification by grades as the same is
provided under ltem-7 of 3rd Schedule under Section 7A
of the Industrial Disputes Act, 1947,

. That the dispute for grant of regularization of services
and equal pay for equal work was raised before the
Conciliation Officer on 10th May, 2001, and also requested
for not to change the service conditions either by giving
artificial break and change of mode of pavment. or
termination without taking prior permission before the
Cancellation Officer as per Section-33. Copy of the said
statement of claim is also annexed as Annexure-E.

That during .the pendency of the said dispute.
management terminated the service of workman we.f
30-6-2001, without taking prior permission from the
Cancellation Officer-cum-Assistant Labour Commissioner
(Central), New Delhi, under Section 23 under Industrial

.Disputed Act. Copy of F. O, C. Report (Part-I) submitted
by the Cancellation Officer-cum-Assistant Labour

Commissioner (Ceutral) to the Secretary, Govi. of India,

"Ministry of Labour, Shram Shakti Bhawan, Raft Marg, New

Delhi, which proves the management terminated the
services of workmen during the congiliation procecdings
without taking prior permission under Section 33 of the
Industrial Disputes Act, is also annexed as Annexore-F
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That the workman had completed more than 240 days
in each of the year within 12 months and the management
also did not pay one month notice or one month pay in liew
of notice and compensation etc. as provided under Section
25F of the Industrial Disputes Act. On this account also
ihe termination/retrenchment of workman w.e.f. 30-6-2001
isillegal as well as unjustified.

That the violation of Section 33 of Industrial Dispute
Act while not taking prior permission before the
Cancellation Officer-cum-Assistant Labour Commissioner
(Central), the termination order of services of Ms. Sapna,
Typist we.f 30-6-2001 is non est, so the workman has to be
treated on job with full back wages and continuity of service.

The Management has filed written statement. [n the
written statemicnt it has been stated that the applicant was
never employed by this office and hence never attendeéd
this office as our employed worker in any capacity. The
Executive Engincer in CPWD is not competent to make
“appointment to the post of LDC/Typist as such there had
never been any retationship between Ms. Sapna and CPWD

employee and employer. The applicant used to do typing
‘work from her home/office and was paid accordingly with
respect to quantum of work done,

That the workman was terminated with a view to
teach her lesson for approaching her rightful claim for
regulanization before the Conciliation Officer-cum-Assistant
Labour Commission (Central} which action of the
management is also unfair labour practice as per ltem 11
lisied as unfair labour practice in the 5th Schedule of
Section 2(ra) of Industrial Disputes Act 1947 Itefn 11 ofthe
5th Schedule is reproduced as under -

-“To discharge or discriminate against any workman
for filing charges or testify against an employer in

_any enquiry or proceedings relating to any mdustnai
disputes”

That instead of action of wmanagement of CPWD,

. D-Division, Kidwai Nagar, New Delhi and terminating the

services of Ms. Sapna, Typist w.e.f. 30-6-2001 instead of
regutarizing her services is ittegal as well as unjustified.

That after termination of services of workman, the
workman remains unempleyed. so she is entitled to
reinstatement with full back wages and continuity of service
along with all consequential benefits. -

No commenis since the applicant was not on the
Roll of this officc.

The details of her qualification are irrelcvant. .

The details are irrelevant her name was -pever
sponsored to this office against any vacancy.

This office has nothing to do with het cosl in any
case. '

The applicant has not been employed in any category
by this office. Hence, no comments.

The contents of this para have no relevance as the
LDCs are appointed through competitive exam, being
conducted by the Staff Seiection Commission. As such
regularizing of Ms, Sapna as LDC/Typist in CPWD would
be tantamount to back door entry. '

The contents of the para are also irrelevant as

‘mentioned in para-3 above.

The para is irrelevant hence no comments.

The para is also denied since the applicant has never
been engaged as a daily rated labourer or otherwise in any
capacity.

The applicant has never been employed or engaged
as worker on basis for the full time payments hence this
case has no similarity with the Supreme Court Judgment
mentioned in this para.

Ms. Sapna was never engaged on coniract cither.
No such contract was signed with her of any kind. Hence
her siatement is misleading.

The claim is denied as per the above paras.

The applicant has never been employed ih any
capacity. It is not the similar case as memloned in the para.
Hence the claim is denied.

* The averments of this para arc also vehemently
denicd and the statement made in the above mentioued
para are reiterated.

The claim of the applicants is fake and not tenab'e in
view of the staicment made above. She was never employed
in this office and hence not atiending this office as an
employed worker,

Since the applicant has never been employed by this

Division, the changing of service condition does not arise.

Since the applicant has never been engaged on daily
wages/monihly wages for“the full time, the question of
either termination or retrenchiment does not arise.

Itis iﬁcorre_ct 1o say that Ms. Sapna was termipated

‘w.e.f 30-6-01. In fact she was never given any appointment

in the department and therefore question of her (ermination
does not arise. Such types of false claims are only cooked
up to frame the false claim.

‘Since there was neither appoininent nor termination
in the case of Ms. Sapna, the question of any mandatory
notice or salary in lieu of that docs not arise. As such her
claim under Section 25F of Industrial Dispute Act, therefore -
does pot apply in this case.

Ms. Sapna was ncver employee of this department
ui Staied in the above para. Therefore, there is no question
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of tredting her continuously in the job. The claim may
therefore be rejected please.

As stated in the above paras that there was neither
appeinimeni nor termination, therefore, the question of
any action with a revengeful attitude against her does not
arise, '

As stated in the above paras, since Ms. Sapna was
neither appointed nor terminated, hence there is no illegal
action on the part of the department in any way.

Since there is no appointment and no termination in
the case of Ms. Sapna, her employment or unemployment
at any stage is nonc of the concerned of this department.

The workman applicant has filed rejoinder. In the
rejoinder she has reiterated the averments of her claim
statement and has denied most of the paras of the written
statement. The management has also denied most of the
paras of the claim statement.

Evidence of both the parties has been taken.

Heard argument from both the sides and perused the
papers on the record.

From perusal of the pleadings of the parties the
following issues arise for adjudication :

{I) Whether the workman applicant has performed
her duties as a Typist for 240 days as alleged 7

(2) Whether the workman applicant is entitled to
_ rei\nstatemént!regularization ?

(3) Whether the workman applicant is entitled to
‘Equal Pay for Equal Work’ ?

(4) To what amount of backwages the workman
applicant is entitied ?

{35) Reliefifany?
ISSUENOQO. 1

It, was submitted from the side of the workman
applicant that she worked continuously from {-10-1994 to
30-6-2001 in the office of the Executive Engincer, CPWD.
The workman has filed certificate issued by the Executive
Engineer dated 20-9-1997. This photocopy certificate has
not been denied. The Executive Engineer has certified that
the workman applicant was working continuously on job
work of typing English and Hindi from 30-10-1996 to
14-5-1997. The Ex.cutive Engineer has issued another
certificate dated 28-11-2000. It has been certified by the
Executive Engineer that the workman applicant has worked

on job work of typing English and Hindi in the division

wef 1-10-1999 10 30-5-2000,

Thus, it is amply proved by these two certificales
that the workman applicant has worked for 240 days in the
year 1996-97 and 240 days in the year 1999-200¢

-ISSUENO. 2:

MW1 has admitled in his cross-examination that
Ms. Sapna was performing duties under the Electrical
Engineer w.ef, 1-10-1994 to 30-6-2001 on job basis.
According to the statement of the management wiincss
the workman applicant performed her duties from 1-10-1994
1o 30-6-2001 on job basis.

The case of the management is that she was assigned
work and she performed this work and payment was made
to the workman applicant for alleged job. All the payments
have been made by the management.

It was the duty of the management to file vouchers/
slips to show that payment {o the workman has been made
ofl job basis for the assigned works.

The workman has filed affidavit that payment was
made to her monthly. In case pavment was made to heron
job basis the management should have filed such document
and as the same may be in possession of the management.

MW1 has admitted that she worked from 1-10-[994
to 30-6-2001 and her services were terminated on 30-6-2001
while dispuic was pending before the Conciliator. The
management has acted in breach of Section 33(1)(b) which
is a penal provision. However. the workman applicant should
have raised this point before the Conciliator.

From the admission of MW1 and two certificates
issued by the management, it stands amply proved thi
the workman applicant discharged her duties regularly and
she performed 240 days work atleast in (he vears 1993,
1996, 1997, 1998, 1999 and 2000. Her services were terminated
illegally on 30-6-2001 as she raised the dispute before the
Conciliator. The workman has performed 240 days work in
almost six years.

There is no evidence that the workman applicant
worked on job basis as is the case of the management. The
Executive Engineer has admitted that she was a hard worker
and she worked continuously. MW1 has also admitted
that she performed her duties continuously from 1-10-1994
10 30-6-200 . She may have not worked for 240 days in the
year 1994 and 2001 but she has performed 240 days work in
the years 1995, 1996, 1997, 1998, 1999 and 2000.

This issue is decided accordingly.

The reference is regarding holding action of tie
management illegal and for regularization of the workmau

In view of the Constitution Bench Judgment of Uia
Devi’s case, there is no question of regularization as the
workman has not worked for 10 vears and above.

- It has been held in this judgment as under ;

“Regularisation—Temporary employes/Contractual
worker—Unless the appointment is in terms of the
relevant rules and after a proper competition among
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qualified persons, the same would not confer any
right on the appointee. If it is a contractnal
appointment, the appointment comes to an end at
the end of the contract, if it were an engagement or
appointment on daily wages or casual basis, the same
would come to an end when it is discontinued—
Merely because a temporary employee or a casual
wage worker is continued for a time beyond the term
of his appointment, he would not be entitled to be
absorbed in Tegular service or made permanent,
merely on the strength of such continuance, if the
original appointment was not made by following a
due process of selection as envisaged by the relevant

() High Courts acting under Article 225 of the
Constitution of India, should not ordinarily
issue directions for absorption, regularization,
or permane¢nt continuance uniess the
recruitment itself was made regularly and in
terms of the constitutional scheme. Merely
because, an employee had continued under
cover of an order of Court, he would not be
entitled to any right to be absorbed or made
permanent in the service.’

(2) ‘1t has been specifically held in this judgment

as under : -

“*Secondly, an ad hoc or temporary employee
should not be replaced by another ad hoc or
temporary employee; he must be replaced only
by a regularly selected employee. This is
necessary to avoid arbitrary action on the part
of the appointing authority.” :

It has been held in this judgment that in case workman
has worked for 10 years without the orders of the court the
government may consider the feasibility of regularization
of such workman. In the instant case the workman appiicant
has not worked for 10 years so in view of the constitution
bench judgment the workman applicant is not entitled to
regularization.

The reference is for regularization but reinstatement
is incidental to regularization. The workman applicant has
not completed 10 years of service so in view of the judgment
of the Hon"ble Apex Court (2006) 4 SCC she is not entitled
toregularization but she is entitled to reinstatemnent in view
of section 25F of the ID Act, 1947. She has performed 240
days work in several years but she has not been paid one
month’s pay in lieu of notice and retrenchment
compensation. Section 10(4) of the ID Act, 1947 provides
as under ;-— '

Section 10(4)

“Where in an order referring an industrial dispute to
a Labour Court, Tribunal or Nationa]. Tribunal under

:

this section or in a subsequent order, the appropriate
government has specified the points of dispute for
adjudication, the Labour Court or the Tribunal or the
National Tribunal, as the case may be, shall confine
its adjudication to thosc points and matters
incidental thereto.”

It is provided ws 10(4) of the ID Act, 1947 that the
Tribunal shall confine its adjudication on those points and
matters incidental thereto. The reference has been sent for
considering the. regularization of the workman no doubt
but reinstatement is a matter incidental thereto. Ingase it is
not possible 1o give the benefit of regularization to the
workman she can be reinstated on this rg:fere'nce as the
matter is incidental to the main reference.

It is settled law that in case a workman has completed
240 days work and one month’s pay in lieu of notice and
retrenchment compensation has not been given to him/
her, he/she is entitled to reinstatement. There is no cessation
of service in case retrenchment compensation has not been
paid. .

In 2000 LLR 523 State of U.P. and Rajender Singh the
Hon'ble Apex Court ordered for reinstatement with full
back wages as the services of the daily wager clcaner who

.worked for 4 years was dispensed with without following

the procedure for retrenchment. In the instant case also no
retrenchment compensation has been paid. This casc law
squarely covers the instant case.

It has been held in 1978 Lab IC 1668 that in case
service of a workman is terminated illegally the normal rule
is to reinstate him with full back wages.

In AIR 2002 SC 1313 the Hon ble Supreme Court has
held that daily wager even if serving for a short period
should be reinstaied.

it was submitted from the side of the workman that in
the instant case Sections 25F, G of the ID Act are attracted.
In section 25 of the TD Act it has been provided that if a
workman has performed 240 days work and if the work is of
continuous and regular nature he should be given pay in
lieu of notice and retrenchment compensation.

1t has been held by the Hon’ble Apex Court that
there is no cessation of service in case provisions of section
25F are not complied. In the instant cas€ no compensation
has been paid to the workman.

In case a workiman has worked for 240 days in'a year
and the work is of continuous and regular natare he should
be paid retrenchment compensation. In case reirenchment
compensation is not paid section 25F of the ID Act is
attracted. There is no cessation of his services. He 1s
deemed continued in service in the eve of law. In case there
is breach of section 25F the service is continued and
reinstatement follows as a naturaj consequence.
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ID Act, 1947 has been enacted to safcguard the
interest of the workmen belonging to poor scgment of
soctety. It appears that législature wanted that such
workmen should not be harassed unnecessarily so Sections
25F, U, T and Clause 10 of Vth Schediile have been enacted.
The objects and reasons of 1D Act, 1947 show that the
respondent management should not be permitted to indulge
in any unfair labour practice. The workmen should not be
engaged for years and then they should be removed all of
asudden. There is provision of retrenchment compensation
for his removal. Retrenchment compensation is for

comperating him otherwise so that he can survive long .

interregnum of uncmployment. In the instant casc no
retrenchment compensation has been paid.

[t was submitted from the side of the management
that the Hoin’ble Apex Court in 2006(4) Scale has put down
a complete ban on regularization and reinstatement. The
Hon'ble Apex Court has held that employvment can onty be
made on the basis of procedure established in that behalf
cnvisaged by the Constitution. Equality of opportunity is
the hallmark and the Constitution enshrines affirmative
action to ensurc that uncquals are not treated equals. So
public cmpioyment should be in terms of constitutional
scheme,

ttwas further submittcd that the Constitution Bench
Judgment has afforded a right according to which the
government is not precluded from making temporary
appointmentis or cngaging workers on daily wages.

The Hon’ble Apex Court has not declared the
provisions of ID Acl un-constitutional. The Government
has got no license to make always appointment of daily
wagers and to continue them for Jife time. Fixed term tenure

appointments and temporary appointments cannot be the-

tue of public employment. At the time of making tcmporary
appointments Articics 14, 16, 21, 23, 226 and 309 are
infringed. There is no constitutional mandate that the
government is at liberty {6 go on giving fixed term
appointmenis for the entire tenure of service of an
employee.

No such Article of the Constitution has been pointed
out under which the Government or Public Sector units
can continue incessantly to give temporary and fixed term
appointments again and again. Since fixed term
appoiniments and temporary appointments are not
governed by any constitutional scheme, such
discrimination will amount to vicious discretion. The
Government of Public Sector unit will go on resorting to
the method of pick and choose policy and give temporary
an ad hoc appointments 1o their favorites and thus the
principles of equality enshrined in the constitution will be
given a go bye. Such is not the intent of the Hon'ble Apex
Court. However, in this judgment the provisions of the ID
Act poverning the services of the workman have not been
declared un-constitutional. Reinstatement is the remedy

“provided in the ID Act for breach of several provisions

enumerated therein or for breach of service rules provided
i various labour welfare legislations.

Section 11A of the ID Act stipulates that in case the
Tribunal is satisfied that the order of discharge or dismissal
was not justified, it thay, by its award, set aside the order of
discharge or dismissal and direci reinstatement of the
workman on such terms and conditions, if any, as it thinks
fit or give such other relief to the workman including the
award of any lesser punishment in lieu of discharge or
dismissal as the circumnstances of the case mayv require.
According to this benign provision this Tribunal has the
authority to sct aside the order of discharge or dismissal
and reinstate the workman on the terms and conditiosns as
itthinks fit.

The Hon'ble Apc; Court in 2006(4) Scale has not
annulled Section 11A of the ID Act and the legislature has
authorized this Tribunal 10 set aside dismissal or discharge
onits consideration and direct reinstaiement, The judgment
cited by the management is not applicable in the facis and
circumstances of the casc.

Reinstatement should not be misconceived as
regularization. By the order of reinstatement the status quo
ante of the workman is restored. He is given back wagesin
order totompensate him for his ilicgal disengagement. This
is a special remedy provided in iD Act and it has not been
annulled and set aside by any judgment of the Hon'ble
Apex Court. The provisions of the ID Act are still
constitutionai and they are to be given effect too. The
work of typing Hiﬂd] and English is a continuous naturc of
work.,

Inview of the law cited above and the facts pertaining
in this case, the workman is entitled to reinsiatement.

This issue is decided accordingly.
ISSUENO. 3

The workman has adinitted in her cross-exartination
that she appeared 2-3 times i the SSC examination and she
was nol able to pass the same, s vivid from her admission
that she could not qualify SSC examination. so she was not
found legible by the SSC for regular appointment. It
indicates that she was not proficient in her work. She is 2
Typist. She may be doing typing work off and on for her
subsistence.

It has been held in 1998 I1 LLJ 633 by the Hon'ble
Apex Court as under :

“Equal Pay for Equial Work” principle—If there is clear-
cul difference in recruitinent qualifications, regarding
experience as well as educational qualification,
between two sets of employees. there cannot be
automatic linkage and parity 'of treatment for
retrospective revision of pay scales—To grant relief
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in such circumstances would result in reverse
discrimination in favour of claimants to relief.”

It has been held in (2003) 6 SC 123 asunder :—

“The principle of equal pay for equal work™ is not
always casy to apply. There are inherent difficultics
in comparing and evaluating the work done by
different persons in different organizations, or even
in the same organization. It is a concept which
requires for its applicability complete and wholesale
identity between a group of employees claiming
identical pay scales and the other group of employecs
who have already earned such pay scales. The

problem about equal pay cannot always be translated

into a mathematical formula.”

From perusal of this judgment of the Hon’b]e Apex
Court it becomes quite obvious that afier establishing
complete and whelesale identity, identical pay scales can
be decided. The workman applicant has not been selected
through regular process of recruitment. She was engaged
for the work of typing, She has not passed SSC examination.

" In the circumstances the workman applicant is not
_ entitled to “equal pay for equal work™ since her engagement.

This issue is decided accordingly.
- ISSUENO.4

1t was submitted by the management that payment
of full back wages is not the natural consequence of the

order of discharge or dismissal being set aside. It hasbeen -

held in (2003) 6 SCC 141 that it is incumbent upon the
labour court to decid= the quantum of back wages.

It has been further held in this case that payment of
back wages having discretionary element involved it is to
be dealt with the facts and circumstances of the case. No
definite formula can be evolved.

It has been further held in this case that payment of
back wages in its entirely is the statutory sanction. In (2003)
4 SCC 27 the Hon ble Apex Court held that in view of delay
in raising the dispute and initiating the proceedings back
wages need not be allowed. In the instant case there is no
delay at teast on the part of the workman in raising the
dispute. :

In 1978 Lab IC 1968—three Judges Bench of the
Hon'’ble Apex Court held that payment of full back wages
is the normal rule. In case services have been illegally
terminated either by dismissal or discharge or retrenchment,
in such circumstances the workman is entitled to full back
wages except to the ‘extent he was gainfully employed
during the enforced idleness. In the instant case the
workman was always ready to work but he was not
permitted on account of invalid act of the employer. In 2005
IV AD SC 39—three Judges Bench of the Hon'ble Apex
Court held that reinstatement with full back wages is

I 3T TOT9T : SIEAT 20, 2007/30¥a 28, 1929 ' 8923

justified. In this case the workman has performed more
{han 240 days work and he has been retrenched without
payment of compensation and pay in lieu of notice.

It was submitted from the side of the management
that reinstatement is not the only remedy. In such cases
the workman may be given compensation. Section 11A of
the ID' Act, 1947 provides that in case of dismissal or
discharge is found illegal reinstatement should be ordered.
It has been held in a catena of cases by the Hon'ble Apex
Court that reinstatement with full back wages is the normal
rule. The statute provides for reinstatement. In certain
exceptional cases where the undertaking has been closed
down or it has become sick there may be order for payment

of compensation.

In view of the facts and circumstances of the case

| the workman is entitled to 25% back wages.

This issue is decided accordingly.
ISSUENO. 5

The workman is entitled to reinstatement w.c.f.
30-6-2001 alongwith 25% back wages. The management
should reinstate the workman w.¢.f. 30-6-2001.

.
This issue is decided accordingly.

The reference is replied thus :

The action of the management of Central Public
Works Department, D-Division, Kidwai Nagar, New Deihi
in terminating the services of Ms. Sapna, Typist w.e.f.

30-6-2001 instead of regularizing her services is neither
legal nor justified. The management should reinstate the
workman applicant w.e.f, 30-6-2001 alongwith 25% back
wages within two months from the date of the publication
of the award.

The award is given accordingly.
R_N. RAI, Presiding Officer
% fewett, 27 frewer, 2007

LA, 3083, — 3irEnfire frmg arfifrram, 1947 (1947
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Date: 14-9-2007
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New Delhi, the 27th September, 2007

$.0." 3083.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 531/
2003} of the Ceniral Government Industrial Tribunal-il,
Chandigarh as shown in the Annexure, in the Industrial
Dispute between the management of State Bank of India,
and their workmen, which was received by the Central
Government on 27-9-2007,

[No. L-12012/14/1994-IR (B-1)]
AJAY KUMAR, Desk Officer

ANNEXURE

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-II, CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case No. L D. No. 531/2005
Registered on 20-8-2005
Date of Order : 13-8-2007

Rajbir represented by
State Bank of India Staff Congress.
1304, Scctor-ZB-B,

Chandigarh .. Petitioner
Tersus

State Bank of India,

through General Manager,

Planaing. Local Head Office,

Sector-17. Chandigarh ... Respondent

APPEARANCE
' For the Workman ¢ Mr. Raj Kaushik, Advocate
For the Management : Shrt D. V. Mehta, Advocate
AWARD

Whether the action of Management of SBI Local
Head Office. Sccior 17. Chandigarh in terminating the
services of Shri Rajbir cngaged as a Sweeper in Local Head
Office. SBI Chandigarhw.c.f. tst January, 1987 is legally
just and valid 7 If not, then to what relicf the workman is
entitied and from which date,” is the reference received
from Ministry of Labour Government of India vide their
No. L-12012/14/94-1R(B-I} dated 1st Junc, 1993, The
Government has destred of this Tribunal (o adjudicate upon

this relerence and reply.

Notices were issued to the parties to come and assist -

this Tribunal in answering the reference. The parties
appeared through their representatives and counsels from
time to time and filed their statements of claim and counter
claims. The Managecment rebutted the claim of the workman.
Both the parties filed afidavits in support of their claims.
the workman filed his own affidavit whereas the
Management fited the affidavit of Shri A, S, Kumaria,

Assistant General Manager. One Shri Trimal Singh also
filed their affidavit in support of the ¢laim of the workman, -

Stated in brief, the-claim of the workman is that he
was employed as sweeper by the Management in their
Local Head Office, Chandigarh on 1st Feb., 1987 and was
allowed to work till 30th Noveinber, 1987. He continuously
worked for 240 days but his services were terminated
without following the provisions of Section 25-F of the
Industrial Disputes Act, 1947, for short *“Act”. He further
claims that he was not given appointment nor termination
orders; that the Management retained Shri Surinder in their
service aithough he was four months’ junior te him. Thus
they violated the principle of “first come last go™. It is
further stated by him that in the vear 1988 he was again
engaged for one and half month, on half scale wages, in
the temporary capacity w.e.f 26th June, 1989 and his

services were terminated afler he served the Management

for two months and that the work for which he was engaged
was of a permanent nature, therefore, the Management
could not bring the same 1n the preview.of Section 2¢co)(bb)
of the Act.. They violated the provisions of the Act by
engaging fresh hands and ignored the claim of the workman.
Itis further alleged by him that although he was appointed
as a sweeper and so was entitled to the wages according to
the scales meant for sweepers but the Management paid
him 12 Rupees a day. He was aiso engaged in the year 1989,
His termination was an unfair labour practice. The prayer
of thc workman is that of the order of (erminating his
services be declared as illegal, unjustified and an unfair
labour practice. He may be allowed full wages and all other
consequential benefits.

-The Management has opposed the claim of the
workman. it is their case that the workman was engaged as
a Casual Labour for 73 days from 16th February, 1987 to
17th May, 1987 on wages at the rate of Rs. 12 per day. He
also worked for them for 33 days on half scale from 26th
June, 1989 to 28th July, 1989, His services were discontinued
when not required. That he did not serve the Management

“for 240 days in 12 months preceding the date of his

disengagement. It is further their claim that the dispute has
becn raised belatedly, that is, after more than 7 vears,
therefore, the same is bad for latches. On merit it is
their submission-that since the workman did not perform
duties for 240 days preceding the date of his
disengagement, thercfore, he is not entitled to the protection
under Section 25-F of the Act. Denving that they had not
followed the principle of last come first go it is stated by
them that the workman had also served the Management
as a part time swecper from 26th June, 1982 to 28th July,
1989, besides he has rendered service during the year 1987,
They further denied that the Management had recruited
fresh sweeper. 1t is further their case that the workman was
not entitled to full scale wages nor the Management
followed unfair labour practice. They have prayed that since
the workman has no right to enforce. therefore, his petition
may be dismissed with cost.
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~ Asstated above the workman appeared as a witness.
He also produced Trimal Singh as his witness. In his own
statement the workman admitted that he had served the
Management from 16th May, 1987 to 17th May, 1987 and
from June to October in the year 1989. He further admitted
"that he was paid wages at the rate of Rs. 12 but claimed that
he had worked for the management upto 1991. His witness
Trimal Singh in cross examination stated that he knew the
" workman since 1979, He however could not say whether
the workman Rajbir was a regular employee of the Bank,
but asserted that Rajbir had worked in the OMB Branchin
the local headquarter building, Chandigarh.

The witness for the Management A.K. Kumaria
deposed that the workman was engaged on 16th Feb., 1987
and he had served upto 17th May, 1987 as a Casual worker.
He denied that the workman had served the Management
upto 4th Dec., 1987. He however admitted that the workman
had also served the Management from 26th June, 1989
upto 28th July, 1989, but as a part time worker. He denied
that the workman had served upto October, 1989. He showed
his inability to say anything about exhibit W-2, the
statements certified by the officers of the Management,
without examining the record. He also could not say whether
anybody was disengaged after the disengagement of the

workman. He admitted that the Management had not issued _

“any notice to the workman nor any inquiry was held against
him. He also showed his want of knowledge that the
employees union had an agreement with the Management

that all those who had served them for 240 days weretobe

regularised in service. He further stated that during his
tenure fresh recruitment of sweepers was done. He could
also not say in what circumstances the’ workman was
disengaged. He denied to have withheld the record
pertaining to the attendance of the workman. He admitied
that Messrs Pal and Ranbir were working with the
management but he could not say that they were engaged
after the disengagement of the workman.

After going through the evidence of the parties, both
- oral and documentary, 1 find that the evidence produced
" does not relate to the date of disengagement of the workman
as noted in the reference. According to the reference the
workman was disengaged by the management on
1st January, 1987. As per his own statement the workman
had served the Management from 16th Feb., 1987. He
_ nowhere claimed that he had served the Management till
1st January, 1987 when his services were terminated by the
Management. There is absolutely no evidence to show
that the workman had served the management for 240 days
within 12 months preceding 1st January, 1987. Neither there
is a reference about the violation of provisions of Sub-

section G and H of the Act by the management nor thereis ‘

any evidence to show that the management had retained
the juniors of the workman in service whereas they
terminated the services of the workman. There is also no

4114 GIWO7T—7

-

evidence to show that ary fresh candidate was engaged
without providing opportunity to the workman to serve.
The allegations thus made by the workman in this regard is
also not proved. -

The counsel for the workman. during the course of
argument, submitted that the relevant date given in the
reference has been incorrectly stated as the claim of the
workman was that he was disengaged on Lst January, 1991.
On record 1 do not find any evidence to this effect nor the
workman, at this stage, raise such a claim. Moreover
without the modification of the reference, this Tribunal
cannot go into this aspect. Besides there is no evidence to
show that the workman had served the Management of
240 days preceding even st January, 1991. The substance
of the statement of the workman has been given above
according to which the workman is shown to have worked
in the year 1987, He, however, claimed that he had worked
upto the year 1991, but without any evidence to show that.
Even ifit is presumed that the relevant date in the reference

should have been 1st January, 1991 then also I say, that

there is no evidence that the management had disengaged
the workman on that day without following the provisions
of Section 25-F of the Act. The workman has placed on
record a number of statements shown to have been attested
by the officer of the Mariagement. These statements also

. are of no help to the workman as they relate to the period
- . onward 1st January, 1987. This statement however docs

not carry the clear date nor the period so shown is relevant
1o the relevant date as given in the reference. To my mind
these statements are also not helpful to the workman,
After going through the evidence brought on record
I am of the opinion that the workman has failed to show
that the Management had disengaged the workman on
1st January, 1987, without following the provisions of law
and principles of natural justice. The workman has also
failed to prove that on the relevant date he had put in
continuous service of 240 days in 12 months preceding the
said date, therefore he was entitled to_the protection under
Section 25-F of the Act. In the circumstances he is entitled
to no relief, The award is passed in these terms. Let acopy
of this award be sent to the appropriate govt. for necessary
action and file be consigned 1o records afier due completion.

KULDIP SINGH, Presiding Officer
~ ﬂéﬁ'v‘v@ﬁ 27 faeR, 2007
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New Delhi, the 27th September, 2007

S.0. 3084.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 975/
2005) of the Central Government Industrial Tribunal-cum-
Labour Court No. 2, Chandigarh as shown in the Annexure,
in the Industrial Dispute between the management
of Central Sheep & Wool Research Institute and
their workmen, which was received by the Central
Government on 27-9-2007.

[No. L<42012/158/2001-IR (CM-II)]
AJAY KUMAR GAUR, Desk Officer

ANNEXURE

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-HL CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case L D. No. 975/2005
Registered on ; 15-9-2005
Date of Decision : 18-7-2007

Dolu Ram S/o Shri Kateku Ram

R/o Village Khelnu,

PO Garsa,

Tehsil and District Kullu, H.P. ... Petitioner

Versus

- 'The Director,

CSSRI, Avikanagar,

Tehsil Malpura,

District Tonk, -

Rajasthan .. . Respondent

APPEARANCE
For the Workman : Mr, Y.S. Bajwa, AR

For the Management ; Mr. RK. Sharma, AR
' AWARD

The following dispute has been received from
Ministry of Labour, Government of India for adjudication
vide their order No. L-42012/158/2001-IR (CM-II) dated
6th August, 2002 ;

“Whether the action of the Management of North
Temperate Regional Station, Central Sheep & Wool
Research Institute, Garsa District, Kullu (H.P.)
represented through the Head North Temperate,
Regional Station, Garsa and the Director, Central
Sheep and Wool Research Institute, Avikanagar,
Tehsil Malpura, District Tonk, Rajasthan in
terminating the services of Shri Dolu Ram S/o

Shri Kateku Ram w.c.f. 1st July, 1998 is just and

legal 7 If not, to what relief the workman is entitled to
and from which date ?”

In response to the notice issued -to the parties the
workman appeared and filed his Claim Statement, The
Management filed short Written Statement but later on
filed detailed Written Statement dated 30th August, 2005.
The workman filed an application for striking of defence of
the respondents. The respondents instead of filing reply
to the application filed detailed Written Statement and the
affidavit of Dr. K.S. Risan, head of the Regional Institute.
The workman also filed his affidavit in support of hisclaim.
The parties have placed on record photocopies of a number
of documents, including the award passed by CGIT-cem-
Labour Court, Chandigarh dated 23rd July, 2002, order of
Labour Court, Jaipur in MA No.-Labour Court 165 of 1969.
Both, the workman as well as K. S, Risan, appeared as
witness and were subject to cross examination by the
opposite side.

The claim of the workman is that he had joined service
with the Management as labourer in the year 1993 and
served them upto 1st July, 1998 when his services were
illegally terminated; that he used to receive his salary afier
a month at the rate of Rs. 83 per day; that the post, against
which he was engaged, is still existing; that the Management
did not issue any notice to him before the termination of
his services nor paid him the wages for the notice period. .
Retrenchment compensation was also not paid although
he had put in 240 days continuous service for the

‘Management within 12 months’preceding the date of
termination of his services. They also did not hold any

inquiry against him, Thus they terminated his services
violating Section 25 F of the 1.D. Act, hereinafter to be
referred as “Act”. They recruited fresh hands and also
retained his juniors but terminated his services. Thus
exercised unfair labour practice; that the workman was
engaged through employment exchange and the post on
which he worked was perennial in nature and not seasonal.

Since the Management has now filed the detailed
Written Statement, the short Written Statement filed by
them stand merged with the detailed Written Statement.
The Management has opposed the claim of the workman.
They have raised the preliminary objections to the
maintainability of the reference stating that the workman
has not approached this Tribunal with clean hands
therefore, the reference is not maintainable. The workman

“had approached the CAT and then the High Court of H.P,

by way of writ, which was dismissed, but the workman has
concealed these facts from this Tribunal, therefore, he
stands non-suited on the ground of withholding the facts
as i$ commanded by the Apex Court of the country in the
case, reported as AIR 1994 Supreme Court, 853. Their next
plea is that the Management is a research Institute and a
part of Indian Council of Agriculture, a society registered
under a Society's Registration Act. Their employees are
governed by rules and regulations of the Central
Government. The Manragement being a Research Institute,
is not business, engaged in Trade and Industrial activity,
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therefore they cannot be claimed to be an Industry in view
of the judgement of the Supreme Court in the case of
Physical Laboratory reported as 1997 (3) RSJ 215. This
Tribunal, it is claimed by the Management also held a similar
view in the case of ID No. 22 of 1990 and the same was the
view of Labour Court, Jaipur, as expressed by them in the
case of Labour Court 165 of 1969. Rajasthan High Court in
its Jaipur Bench also held the same view in the case of
CWP 40-83/2000 decided on 1 1th Dec., 2002.

On merits the claim of the Management is that the
claim of the workman projected in para 1 to 7 is wrong and
incorrect. Their case is that the workman was engaged asa
daily wager in the year 1986, on the eventuality of seasonal
work and was disengaged in the year 1998. The Indian
Council of Agriculture Research prohibited the engagement
of daily wager by their letter Admn. 1/85/5437 dated
4th July, 1998. The Management admitted that they had
not issued any notice to the workman, nor they ever
recruited fresh daily wagers, in place of the workman nor
the workman served the Management for 240 days, 12
months preceding the date of his disengagement. None of
his juniors were retained while his services were
disengaged. Reiterating the claim that they cannot be styled
.as an Industry, it is submitted by th=m that the workman
had served the Management on the days as shown in para
1 and as per that details, the workman had not served the
Management for 240 days in any of the year nor within 12
months preceding the date of his disengagement. They
denied that the Management did not follow the procedure
or exhibited an element of discrimination, illcgality while
dispensing with the services of the Management.

The workman appeared as a witness in the case and
in cross examination admitted that he has no document to
show that he was engaged in the year 1983 or that his
services were terminated on 1st July, 1988. According to
him the Management had not prepared any seniority list.
He also could not say that the Management was engaged
in the research. Admifting that he had filed an application
before CAT and Writ Petition before H.P. High Court, he
denied that he was engaged in the year 1986 or that the
work, which he did was seasonal. He-claimed that all the
work is now being done by a contractor. He further admitted
that the detail of working davs given in the statement
incorporated in the Written Statement, is correct and as per
that statement he had not served the management, for 240
days in a calendar year. Dr. K.8, Risan who appeared as a

- witness for the Management proved his affidavit MW-1
and relied upon the letter No. 5437 dated 4th July, 1998. In
cross examination he admitted that the Management had
not charge sheeted the workman nor they had terminated
his services. In fact since the Mana zement did not received
the sanction to engage the workmen, therefore, no workman
was engaged. He could not say which of the workman was
junior to the workman and to whom the Managenent had
engaged ignioring the claim of the worknia .. According to

him the .zanagement used to engaged the workmen after

_getting ihe permission and after holding interviews. He

admitted the contents of order dated 8th Sep., 2003 and
stated that the Management is not engaged in any business
but stated that as per the directions of the Management
Centre in getting available work don@through the contract
Labour. ‘

I have gone through the file and have also considered

the submissions made by the parties through their Counsel.

The matter, which is under the consideration of this
Tribunal, is whether the Management, as detailed in the
casc had (erminated the services of Shri Dolu Ram w.e.f.
1st July, 1998, and whether that disengagement was just
and legal. If not to what relief the workman is entitled to
and from which date. The workman in his statement
categorically admitted that he has no proofto show that he
had joined duty with the management, in the year 1993. In
their Written Statement the management admitted that the
workman was disengaged in the year 1998 and he had joined
the service with the Management, as daily wager, in the
year 1986. The refercrice required to be answered is whether
the Management had terminated the service of the workman
ist July, 1998. The Management, as stated earlier admitted
in para No. 2, on merit. that the workman was disengaged
in March 1998. Thus the disengagement of the workman
by the Management is net denied and even the year of his
disengagement is not denied. So it is proved that the
services of the workman were disengaged in the year 1998,

What is next to be seen is whether that
disengagement was valid or not. Related to this question
is whether the Management while disengaging the
workman, violated some provisions of law which gave
protection to the workman. In other words it has to be scen
whether the Management followed the provisions of Act,
more specifically section 25-F of the Act before terminating

" his services. The answer to this follows on thus. In order

to get the protection under Section 25-F of the Act, the
workman was supposed 10 prove that on the day his
services were disengaged, he had put in not less than a
year of service 10 the Management, his employer. The year
of service is defined in Section 25-B, according to which,
the person claiming himself to be workman should prove
that he had served the Management for not less than 240

" days before he was engaged. The workman in his statement -

admitted the detail of working days shown by the
Management in their Writlen Statement, as correct. He
further admitted that he had not served the Monagement
for 240 days in any calendar year. Thus the workman
admitied that he had not served the Management for 240
days 12 months preceding the date of termination of his
services, therefore, he cannot clarm the protection wader
Sections 25-F of the Act for which the sine qua non is “having
served the Management continuoiisly for 240 days 12
wiGuths preceding the date of termination of his services.
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The workman has utterly failed to prove that he had served
the Management for 240 days. He admitted the number of
days he had served for the Management as detailed in para
10 of the Written Statement. According to the detail given,
the workman did not serve the Management for 240 days
inany calendar year,

. Asdiscussed above the workman has failed to show
that he had served the Management for the period as
required under Section 25-F of the Act, therefore, he was
entitled to the protection given by the said provision. The
Managemgnt thus did not violate the provision of law when
they did not give notice to the workman before the
termination of services or and when they did not pay him
the wages for the notice period and the retrenchment
compensation, as they were not under an obligation to pay
the saime. Since thc workman has failed to prove that he
was a4 workman who had served the Management for
specified period, as required under Section 25-F of the Act.
In the circumstances the disengagement of the workman,
in the year 1998 or on Ist July, 1998, was just and legal and
the workman is not entitled to any relief. The award is
passcd against him. Let 2 copy of this award be sent to the
appropriate Government for necessary action and the file
he consigned to records after due completion,

KULDIP SINGH, Presiding Officer
7 fawet, 27 ooy, 2007

HLI. 3085, ~— henfires fam sifufrm, 1947 (1947
%114} Tt °0 17 F STTE0 H, F=9 Wb A7et viv uog
7o ol 3=diege % yeuda & wrag Pl ol s
FHHR & 9, oI ey ¥ Tk oikiifies e ¥ =
R, ofhedfie stfe A, 2, Svdte & dar (ded
- HEM-989/2005) I THIYA et &, S g R B
27-9-2007 %} AT 3T 7 |

['Ft UE 42012/156/2001- an‘éaﬂ(u"rqq -11)]
3o FAR NS, T ity

New Delhi, the 27th September, 2007

5.0. 3085.—In pursuance of Section 17 of the
inchistrial Disputes Act, 1947 (14 of 1947), the Central
Government hercby publishes the Award (Ref. No. 989/
2005) of the Central Government Industrial Tribunal-cum-

Labour Court No. 2, Chandigarh as shown in the Anrnexure,

in the Industrial Dispute between the management
of Central Sheep and Wool Research Institute, and
their workmen which was recewed by the Central
Government on 27-9-2007.

iNo. L42012/156/2001-IR (CM-TI)]
AJAY KUMAR GAUR, Desk Officer

[ParT H—SEc. 3(ii)]

ANNEXURE
CENTRALGOVT. INDUSTRIAL TRIBUNAL-CUM-
* LABOURCOURT-I, CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case L D. No. 989/2005
Registered on : 16-9-2005
Date of Decision : 18-7-2007

Gautam Singh, S/o Shri Pune Ram, *
Village Tundanan,
PG : Diyar,

District Kuliu, HP, .. Petitioner

Versis

The Director,
CSSRI, Avikanagar,
Tehsil Malpura,
District Tonk;

Rajasthan .. Respondent

APPEARANCE
For the Workman : Shri Y.S. Bajwa, AR
For the Management : Mr. RK. Sharma, AR
AWARD |

The following dispute has been received from
Ministry of Labour, Government of India for adjudication
vide their order No. L-42012/]56/2001-IR (CM-II) dated
6th August, 2002 :

“Whether the action of the Management of North
Temperate Regional Station, Central Sheep & Wool
Research Institute, Garsa District, Kulla (H.P)
represented through the Head North Temperate,
Regional Station; Garsa and the Director, Centrat
Sheep and Wool Research Institute, Avikanagar,
Tehsil Malpura, District Tonk, Rajasthan in
terminating the services of Shri Gautam Singh S/o
Shri Pune Ram w.c.f. 1st July, 1998 is just and legal ?
If not, to what relief the workman is entitled to and
from which date 7

In response to the notice issued to the parties the
workman appeared and filed his Claim Statement. The
Management filed short Written Statement but later on
filed detailed Written Statement dated 30th August, 2005.
The workman filed an application for striking of defence of
the respondents. The respondents instead of filing reply
to the application filed detailed Written Statement and the
affidavit of Dr. K.S. Risan, head of the Regional Institute.
The workman also filed his affidavit in support of his claim.
The parties have placed on record photocopies of a
number of documents, including the award passed by CGIT-
cum-Labour Court, Chandigarh dated 23rd July, 2002, order
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of Labour Court, Jaipur in MA No. Labour Court 165 of 69.
Both, the workman as well as K.S. Risan, appeared as
witness and were subject to cross exammat.lon by the
opposite side. o

The claim of the workman is that he had joined service
with the Management as labourer in the year 1993 and
served them upto 1st July, 1998 when his services were
illegally terminated; that he used to receive his salary after
amonth at the rate of Rs. 83 per day; that the post, against

which he was engaged, is still existing; that the Management.

did not issue any notice to him before the termination of
his services nor paid him the wages for the notice period.
Retrenchment compensation was aiso not paid although
he had put in 240 days continue service for the Management
within 12 months preceding the date of terinination of his
servicés. They also did not hold any inquiry against him.
Thus they terminzted his services violating Sectior 25 F of
the 1.D. Act, hereinafier to be referred as “Act”. They
recruited fresh hands and also retained his juniors but
terminated his services. Thus exercised unfair labour
practice; that the workman was engaged throtgh
employment exchange and the post on which he work was
perennial in nature and not seasonal.

Since the Management has now filed the detailed
Written Statement, the short Written Statement filed by
them stand merged with the detailed Written Statement.
The Management has opposed the claim of the workman,
They have raised the preliminary objections to the
maintainability of the reference stating that the workman
has not approached this Tribunal with clean hands
therefore, the reference is nol maintainable, The workman

-had approached the CAT and then the High Court of HP,,
by way of writ, which was dismissed, but the workman has
concealed these facts from this Tribunal, therefore, he
stands non snited on the ground of withholding the facts
as is commanded by the Apex Court of the countty in the
case, reported as AIR 1994 Supreme Court, 853. Their next
plea is that the Management is a research Institute and a
part of Indiam Council of Agriculture, a society registered
under a Society's Registrarion Act. Their employees are
governed by rules and regulations of the Central
Government. The Management being a Research Institute,
is not business, engaged in Trade and Indusirial activity,
therefore they cannot be claimed to be an Industry in view
of the judgement of the Supreme Court in the case of
Physical laboratory repoﬁed as 1997 (3) RSJ 215. This
Tribunal, it isclaimed by the Management also held a similar
view in the case of ID No. 22 of 1990 and the same was the
view of Labour Court, Jaipur, as expressed by them in the
case of Labour Court 165 of 1969, Rajasthan High Court in
its Jaipur Bench also held the same view in the case of
CWP 40-83/2000 decided on 11th Dec., 2002,

On merits the claim of the Management is that the
claim of the workman projected in para 1 to 7 is wrong and

incorrect. Their case is that the workman was engaged asa

daily wager in the year 1996, on the eventuality of scasonal
work and was disengaged in the year March 1998. The
Indian Council of Agriculture Research prohibited the
engagement of daily wager by their letter Admn. 1/85/5437
dated 4th July, 1998. The Management admitted that they
had not issued any. notice to the workman, nor they ever
recruited fresh daily wagers, in place of the workman nor
the workman served the Management for 240 days, 12
months preceding the date of his disecngagement. None of
his juniors were retained while his services were
disengaged. Reiterating the claim that they cannot be styled
as an Industry, it is submitted by them that the worlanan
had served the Management on the days as shown in para
1 and as per that details, the workman had not served the
Management for 240 days in any of the year nor within 12

months preceding the date of his disengagement. They -

denied that the Management did not follow the procedure
or exhibited an element of discrimination, illegality while
dispensing with the services of the Management.

The workman appeared as a witness in the case and
in cross examination admitted that he has no document to
show that he was engaged in the year 1983 or that his
services were terminated on 1st July, 1988. According te
him the Management had not prepared any seniority list.
He also could not say that the Management was engaged
in the research. Admitting that he had filed an application

before CAT and Writ Petition before H.P, High Court, he’

denied that he was engaged in the year 1986 or that the
work, which he did was seasonal. He claimed that all the
work is now being done by a contractor. He further admitted
that the detail of working days given in the statement
incorporated in the Written Statement, is comrect and as per
that statement he had not served the Management, for 240
days in a calendar year. Dr. K.S. Risan who appeared as a
witness for the Management proved his affidavit MW-1
and relied upon the letter No. 5437 dated 4th July, 1998.In
cross examination he admitted that the Management had
not charge sheeted the workman nor they had terminated
his services. In fact since the Management did not receive
the sanction to engage the workmen, therefore, no workman

was engaged. He could not say which of the workman was

junior to the workmar, and to whom the Management had
engaged ignoring the claim of the workman. According to
him the management used to engage the workmen after
getting the permission and after holding interviews. He
admitted the contents of order dated 8th Sep., 2003 and
stated that the Management is not engaged in any business
but stated that as per the directions of the Management
Centre in getting available work done through the contract

~ labour.
T'have gone throngh the file and have also considered

the submissions made by the parties through their Counsel.

The matter, which is under the consideration of this
Tribunal, is whether the Management, as detailed in the

— i -
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case had terminated the services of Shri Gantam Singh
w.e.f 1st July, 1998, and whether that disengagement was
just and legal. If not to what relief the workman is entitled
to and from which date. The workman in his statement
categorically admitted that he has no proofto show that he
had joined duty with the Management, in the year 1993. In
their written statement the management admitted that the
workman was disengaged in the year 1998 and he had joined
the service with the Management, as daily wager, in the

year 1986. The reference required to be answered is whether

the management had terminated the service of the workman
on lIst July, 1998. The Management, as stated earlier
admitted in para No. 2, on merit, that the workman was
disengaged in March, 1998. Thus the disengagement of
the workman by the Management is'not denied and even
the year of his disengagement is not denied. So it is proved

that the services of the workman were disengaged in the .

year 1998.

What is next to be seen is whether that
disengagement was valid or not. Related to this question
is whether the Management while disengaging the
workman, violated some provisions of law which gave
protection to the workman. In other words it has to be scen
whether the Management followed the provisions of Act,
more specifically section 25-F of the Act before terminating
his services. The answer 1o this follows on thus. In order
to get the protection under Section 25-F of the Act, the
workman was supported to prove that on the day his
services were disengaged, he had put in not less than a
year of service to the management, his employer. The year
of service is defined in Section 25-B, according to which,

the person claiming himself to be workman should prove -

that he had served the Management for not less than 240

days before he was engaged. The workman in his statement

admitted the detail of working days shown by the
Management in their Statement, as correct. He however
claimed that he had served the Management for 240 days
in the year 1980 and 1982. By his own statement he admitted
not to have served the Management for 240 days 12 months
preceding the date of termination of his services, therefore,
he cannot claim the protection under Section 23-F of the
Act for which the sine quo non is “having served the
Management continuously for 240 days 12 months
preceding the date of termination of his services. The
workman has utterly failed to prove that he had served the
Management for 240 days. He admitted the number of days
he had served for the Management as detailed in para 10 of
the Written Statcment. According to the detail given, the
workman did not serve the Management for 240 days in
calendar year preceding the date of his termination.

As discussed above the workman has failed to show
that he had served the Management for the period as
required under Section 25-F of the Act, therefore, he was
entitled to the protection given by the said provision. The
Management thus did not violate the provision of law

when they did not give notice 1o the workman before the
termination of services or and whenhey did not pay him
the wages for the notice period and the retrenchment
compensation, as they were not under an obligation to pay
the same. Since the workman has failed to prove that he
was a workman who had served the Management for
specified period, as required under Section 25-F of the Act.
In the circumstances the disengagement of the workman,
in the year 1998 or on 1st July, 1998, was just and legal and
the workman is not entitied to any relief. The award is
passed against him. Let a copy of this award be senit to the
appropriate Government for necessary action and the file
be consigned to records after due completion. '

KULDIP SINGH, Presiding Officer
2 feeett, 27 Tageay, 2007
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New Delhi, the 27th September, 2007

S.0. 3086.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 70/
2000) of Central Government Industrial Tribunal, Nagpur
as shown in the Annexure, in the Indusirial Dispute
between the management of Central Railway Nagpur, and
their workmen, which was received by the Central
Government on 27-9-2007.

No.L-41011/29/ 1994-]1_{ @0l
AJAY KUMAR, Desk Officer
ANNEXURE

BEFORE SHRIA.N. YADAV, PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT, NAGPUR

Case No. CGIT/NGP/70/2000
Date 21-09-2007

Petitioner : Smt. Hemlata Sakharam Bagade

Party No, 1 Representative of Hot Season
Waterman, Central Railway, C/o Thejram
Sonkwan Jewellers & Co., Ward No. 68,
Ambedkar Marg, Kamal Chowk, Nagpur

and 228 Others,

Versus
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Respondent : The Divisional Railway Manager,
Party No. 2 Central Railway, Nagpur.
| AWARD
. [Dated : 21st September, 2007]

1. The Central Government after satisfying the
existence of disputes between Smt. Hemlata Sakharam
Bagade, Representative of Hot Season Waterman, Central
Railway, C/o. Thejram Sonkwan Jewellers & Co., Ward
No. 68, Ambedkar Marg, Kamal Chowk, Nagpur and 228
others Party No. 1 and the Divisional Railway Manager,
Central Railway, Nagpur, Party No. 2 referred the same for

adjudication to this Tribunal vide its Letter No. L-41011/

29/94-IRBI Dt. 08-02-2000 under clause (d) of Sub-

section (1) and Sub-section. (2A) of Section 10 of Industrial -

Disputes Act, 1947 [14 of 1947] with the following
schedule— ' '

2. “Whether the action of the Divisional Railway
Manager, Central Railway, Nagpurin not reguiarizing the
service of 229 emploees [As per List] is justified? If not, to
what relief is the workmen entitled to? ”

3. The petitioner Smt. Hemlata Bagade and 228 others -

have raised the disputes for ventilating their grievances
for regularization. They have approached with the
contentions that in all 229 including herself workman are
engaged by the Divisional Railway Manager, Central
Railway, Nagpur [hereafter referred as Management/
Respondent] regularly since 1979-80 as per list attached
with this claim during the summer season every year. They
are regularly working during summer season and cvery
workman has acquired temporary status on completion of
120 days, in terms of Railway Board Letter No. EING]II/83/
CL/117 Dt. 25-01-1985. It lays down the policy decision

and their service conditions. The Respondentis boundto

implement the provisions of rules 2007 Sub-rule 4(A) at
page No. 17 of chapter 20 of the Indian Railway
Establishment Manual Vol. I relating to the absorption of
casual labours. These provisions shall prevail to the letter
of 1979. The casual labours who have put'in 6 years,
continuous or broken service are to be included in the
penal for the appointment to Group “D” posts. Their unit-
wise seniority list is prepared by commercial department
of Management. The railway administration has to absorb
the casual 1abours who have acquired a temporary status,
against the regular post in Class-IV category in Group D
after holding screening test. The instructions are mandatory
contend in letter No. E[NGJIV81/CLA7 dt. 26-05-1982, which
has been issued in furtherance of boards letter
' Dt. 24-07-1979 bearing No. E[NG]II/77/CLN/4. In view of
the above instructions issued by the Railway Board,
petitioners are claiming that are legible and legally entitled
for absorption on regular vacancies in Group D in Class IV
Category. However, the Respondent is avoiding it. Itis not
serious in considering their claims of absorption.

4. The President of their Union Smt. Hemlata Bagade
had started hunger strike on 2 occasions. Despite of it
and the assurances, the Management is not absorbing them
on regular vacancy. On their representation the dispute
was raised by them before the ALC, where the conciliation
failed.

5. ‘In view of the direction of the above letter also
they are entitled to regularization on a permanent vacant
post. The Management has misconceived the letter issued

" by the board in 1979. According to the petitioners if the

total service of 6. ycars is considered then the wattage
should be given to petitioners, otherwise the petitioner
will never get the regularization. According to petitioners
the management also discriminating amongst the workers.
It has increased the post of lineman to accommodate the
casual labours into the regular employees. But the said

. rule is not followed in respect of the petitioners. Finally

they have prayed to direct the Respondent to absorb 229
cmployees, on the regular posts, declaring that the action
of the management refusing to regularize them is unjust,

‘illegal and unconstitutional.

6. The Divisional Railway Manager by filing a
Written Statement resisted the glaims of the petitioners.
According to it the petitioners every year approached to
them to utilize their services as seasonal casual labours
during summer scason for imptovirg the requirements of
waterman and woman. In summer the respondent engages
some of them as a seasonal casual labours waterman and
water woman maximum for 90 days. The employment was
being used by the petitioner to supplement their income
from their main employment or work, which they carry out
during remaining 9 months or more. They seck the

.engagement in a hot season. Similarly the requirements of

hot season casual labour varies from year to year and
therefore, the period for which they arc engaged also varies
from vear to year. It has denied that all 229 persons were
engaged every year. Their seniority in Nagpur Division of
Commercial Department is maintained and is based on the
numbers of days of service put in by them. For the purpose
of regularization instruction contended in letter
Nos. E(NGIL/77/CLMN/A Dt. 24-07-1979 a casual labours
engaged seasonally viz water carrier waterman/woman are
to be considered for the screening for absorption alongwith
other casual labours based on their total length to their
service, The procedure of regularization and preparing panel
laid down in rule 2006 of Indian Railways Establishment
Manual, is to be followed Such absorptions of a casual
labours in a regular group D employment is to be considered
in accordance with the instructions issued by the Railway
Board and not automatic, It is subject to the availability of
the vacancies, suitability and eligibility of the individual
casual labour and rules regarding the seniority unit-wise
method of absorption as decided by Railway

- Administration. As per instructions the casual labours arc
to be screened and sent for medical. It depends on the
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availability of regular vacancies. It also depends on their
seniority which is to be decided on basis of their numbers
of the days put in the service. The other casual labours
having more casual service as seasonal casual labours are
still waiting for regularization for want of vacancies.
According to the management the scasonal workman will
be regularized as per above instructions on their terms.
The circular dt. 20-12-1985 referred by the petitioners is
under the caption of employment of a casual labour in
skilled categories. The petitioners are not skilled labours
and hence the instructions of the above letter are not
applicable to them. The management is denying that the
petitioners are legally entitled and eligible onthe basis of

‘continued or broken service to get the regular vacancies

permancnily. It has denied that the ALC has made some
observations against the management. The provisions of
sub rule 4[a] Page No. 17 of Rule 2007 of Chapter 20 of
Indian Railways Establishment Manual are not applicable

for the regularization of services. The number of casual

labours to be ptaced 6n the panel shall be equal to actual
numbers of vacancies. There are no provisions for grant
of wattage to seasonal or other casual labours. There are
no provisions for issuing an Employment Service Cards.
The provisions of sub rule 4(a) page 17 of Rule 2007 of
Chapter XX are not applicable to the present dispute of
regularization of scasonal casual labour. Thus according
to the management they are not entitled for permanency
and any relief claimed the petitioners. Finally they have
supported their action being in conformity of the rules and
prayed to submit the negative award holding and justifying
the action of the management as proper and correct.

7. Onthe above pleading the following points arise
for my consideration :

"(2) Whether the petitioners (229) arc entitled for
the absorption/regularization on regular
vacancies in Group D in Class [V Category?

-(b) And whether the action of management is legal
~ and proper?

8. In order to prove the case the petitioners examined
its President Smt. Hemlata Bagade and Secretary SK. Farid
and on behalf of Management Assistant personat
officer Central Railway Shri Chacko Thomus has been
examined. -

9. The perusal of the record indicates that
undisputedly all 229 (casual labours as per list) are being
engaged by the management during hot season for 3

(three ) months every year as hot scason watermen/women. .

No doubt the management has disputed that every person
from the list was engaged every year. According to it the
number of waterman was to vary every year considering
the need, and naturally it was not possible to accommodate
cach workman. However, the entire W.S. does not disclose
a specific denial regarding their engagement, vear of

engagement, completion of 120 days by each workman
and even about the acquiring of temporary status. [t seems
that it has even absorbed many of the workmen from the
list as per seniority along with other casual labours in tegular

. vacancies in Group D employment following the rule

No. 2006 of the Indian Railway Establishment Manual.
{Hereafter will refer as Manual). Tt indicates that there are
no disputes that the watermen as per list, who are otherwise
competent, are legible for the absorption in Group “D”
category.

10. The dispute seems to be as to which rule is
applicable to them. Whether it is 2006 or Rule No. 2007 of
the manual? According to the petitioners Rule No. 2007 is
applicable to them and by giving the wattage 275 days per
year they should be absorbed while according to the
management Rule 2006 applies to the petitioners. Such
absorption is not automatic but subjeet to the inter alia,
availability of the vacancies and suitability and eligibility
of individual casual labour and rules regarding seniority
unit method of absorption etc. decided by the Railway
administration.

11, Ttis undisputedly the petitioners are Hot season
waterman engaged for three months during summer season
every vear. The text of the both rules is clear enough to
hold that Rule No. 2007 will not apply 1o the petitioners
which are framed for skilled labours. The petitioners are
not skilled labours and therefore Rule No. 2006 would apply
to them. Every casual member will have to go for screening
test as well as to Medical examination. They will have to
show their eligibility and having qualification, required for
Group D" post. The witness No. 2 SK. Farid has stated in
his affidavit, regarding some cases decided by the Hon.
C.A.T. where Rule 2007 has been applied, but { do not find
any certified copy of the order on record and they that
applicable as well as binding on the Respondent, Simiarly
there arc no provisions for giving wattage while preparing
the panel for absorption either in Rule 2006 or 2007 of the
Manual. The petitioners have alleged that Respendent
while absorbing even some waterman has given watlage
of 275 days per year and now it is refusing 1o follow the
same procedure. This amounts to discrimination between
the workers. In few cases, might be about 19 or 20 accordmg
to the management it has committed inadvertent mistake.
May it be as it is but in the absence of any provision, how
the management can be asked to continue the similar
mistake? Moreover as the rule provides the absorption
along with the casual labours of other sections 1t will be
causing prejudice to them. It will affect on the right of other
casual labours of other section. In my humble opinion it
has no base and the Management can not be dlrected to
grant such wattage.

12. The perusal of the affidavit of Shri Chacko
Thomus witness of the management shows that many of
the eligible temporary watermen/petitioners from the list
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have been absorbed and some are still remained. He has 1 2 3 4
given the actual number of the absorbed casual watermen smt. Pramil 04-8)
from the petitioners. It means they are not denying their 4. Smt. Ramwatar 03 4
right as per letters of railway board dated 20-12-1985 and 5. Smt. Sewantabai Manik 174-84 659
24-07-1979. They have correctly followed the Rule 2006 e -
while absorbing the petitioners. It is-not known whether 6. Shri Devidas Narayan 602
the process is stopped or continued. The affidavit further 7 ShriKisan Laxman 030434 59
shows the difficulties which the management is facing due )
to the insufficient and incorrect names and absence of 8. Shri Cetanand Pyarclal 06-05-84 600
other information, regarding the date of birth, educational 9, Shri Sunil Ganpat 28487 534
qualification, addresses and even absence when called in '
identifying the petitioners. Submitting the different lists 10. Shri Naresh Ramawatar 180585 600
by the Petitioner is als_o causing hurd!es in process of 11. Shri Sanjay Namdeo 28.4.87 600
absorption. The allegations mentioned in affidavit have o
considerable force and appears to be true. However, due 12, Shri Beniprasad Sukka 190585 584
to these hurdles the process cannot be stopped or given 13. Shri Anil Lalii 190685 579
up. The management is bound to absorb the remaining ' o
petitioners as per list submitted by the Ministry, received 14. Shri Mahadeo Babulal 19-06-85 519
in response to the letter of this Tribunal since it was not iR _ _
received along with the reference. To avoid the anomalies 13. Shri esh Bapurao 250383 S
and other hurdles it will be proper to make that list as part 16. Shri Durgaprasad 11-04-85 562
and parcel of this Award. Similarly some directions are Ramchandra
necessary while answering the referénce in the affirmative. o
I pass the following order : 17. Shri Rajnarayan Ramkhatan 05-04-86 556
' - ORDER 18. Smt. Santa Sambha 01-06-84 555
1. The management/Divisional Manager Central 19. Shri Suresh Soma 06-04-86 555
Railway Nagpur is directed to absorb the : ) . ‘
remaining legible hot season waterman/Water 20. Shri Mudhir Madhukar 06-04-86 355
Women/casual labours as per the list duly 21. Shri Rajeshwar Shamrao 06-04-86 351
signed by Desk Officer, Shri Ajay Kumat, of 229 _ _ b ,
petitioners in the terms of the letters of Railway 22. Shri Santilal Babulal 02-04-83 330
Board dated 20-12-1985 and 24-07-1979 and Rule 73. Shri Suresh Shankar 190684 550
2006 of the Manual scrupulously. o e
2, The authenticated list duly signed by Desk 24. Shri Pmbhakar‘SambaJ: 16-04-86 549
Officer, Shri Ajay Kumar, received along with 25, Shri Kishor Bapurao 06-04-86 548
the letter No. L-41011/29/94-IR(B-I) o
dt. 18-10-2001 (copy appended with this award) 26. Shri Sidheshwar Eknath 10-04-86 9
shall form the part and parcel of this Award. 27 Shri Kallu Dhanmy 06-04-86 549
Dated: 21-09-2007 B . 28 ShriTejandraChitranjan . 010686 535
AN, YADAV, Presiding Officer
29. Shri Ramesh Krishnarao 03-06-86 535
CENTRAL RAITWAY . .
(Deptt. Commercial) 30. Shri Banzamaniprasad . 01-06-856 535
NAGPUR DIVISION Shukda . |
Seniority List of Hot Season Waterman/Waterwoman 31. Shri Suresh Brijlal 190783 531
St Name of the Intial Total 32. ShriPriyajrac Sombaji 010486 526
No. Hot season appoint-  days
Waterman/ nllje]:it vs. 33. ShriRamesh Waman 010585 525
Waterwoman Comm 34. Shri Johni Michel 06-06-86 521
Deptt.
3 - 3p 2 35. Shri Madan Ramprasad - 010585 520
|, Smt. Hemlata Sakharam 120481 %5 36. Shri Ashok Ganpat 06-06-86 519
et et Tt Lokhande
2. Shri Sumil Dhaniram 03-04-82 964 7 .
27483 97 37. Shri Mahendra Raghunath 180585 518

3. Shri Vinod Dhaniram

4114 GIIO7—8
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1 2 3 4 1 2 3 4
38. ShriBalraj Hiraman 040686 516 72. Shri Babu Jagat Naidu 0068 507
39, ShriKishor Balgoving 110686 514 73. ShriOmprakash Sunderlal 060686 507
10. Shri Ramesh Laxman 050686 514 74. Shri Chandu Krishnarao 060686 %07
41, Shri Ashwini Patel 290387 508 75. Shri Manik Dashrath 060686 507
42. Shri Anand Pundilik 050685 08 76. Shri Atul Bhaurao 050686 507
43. Shri Shviaji Shashikant 06-06-86 507 77. Shri Ajay Ramnath 19-05-86 507
4. Shri Devendra Raghunath 010487 307 78. Shri Kishor Kisnrao 190586 507
45. Shri Umeshpragad 010487 507 79. Shri Sk. Afsal Sk. Rafiq 050686 490

Raghusingh - 8. Shri Jahir Rahimudullah 26068 40
46. Shri Sk. Zahid Sk. Zashir 05-06-86 07 81 Shri Munna Gyani 05.06.86 490
47. Shri. Jawahar Patel .0-1—06-86 507 8. Shri Anil Kashinath - 06-06-86 490
48, Shl‘.l Abdul Sk. Mussa 05-06-86 57 . Shri Sk. Satar Sk Jaffir 40686 %0
49.‘ Shri Basantkumar Parmanand =~ 01<04-87 307 84 ShriRajesh Ramial 040456 490
50. Shri Nagesh Gyaneshwar 05-06-87 507 85, Shri Sk. Khalik Sk. Mohd (40486 0
31, Shrij Anil Dewaji (4-06-86 507 8. Shri Robert Bialy ' 050686 o0
52, Shri Omprakash 04-06-36 07 .

Battanarayan 87. Shri Nandu Hemchand 04-06-86 490
33. Shri Robinesh Laorus 04-06-86 507 | 88. ShriRavind Nathu 04-06-87 40
54, Stri Digambar Laxman 040686 07 8. ShriRajesh Baratilal 060387 490
55. ShriRuplal Daulat 070686 507 . ShriSk Farid Sharif Ahmad 050686 4%0
5. Shri Ab. Ali Ab Raheman 030686 507 91 Shri Surendra Shriram 040686 490
57. Shri Rajesh Vithalrao 030586 07 92. Shri Madan Bhaurao 220384 502
58 ShriSk. lsmail Sk Hussain 050686 07 93.  Shri Gopi Nathu 040686 502
59, Shri Dipak Santosh 01-05-86 507 94. Shri Victor Yesu 04-06-86 X2
60. Shri Prakash Tulshiram 04-05-86 507 95. Shri Kashiram Baldeo 03-06-86 02
61. Shri Prakash Yashwant 40686 507 . Shri Vijay Kishanrao 030686 502
62, Shri Subhash Ramchanera (4-06-86 07 97. Shri Suresh Bhiwaji 03-06-86 X2
63, Shri Ganesh Shanirao (4-06-86 07 98. Shri Sunil Udhebhan 05-05-97 302
64 Shin Mahendra Singh 13-06-86 307 99. Shri Chiman Lal Haggu 04-06-86 02

Sukhdeosingh 100. Shri GulabMouj 040686 02
65 Shri Mukesh Madhukar U3-06-86 7 101, Shri Parsaram Bhikka 19-12-83 502
66. Shri Baldeoprasad GH386 N7 0 Shri Subhash Rambhau 190686 502

Ramdularc .
67. ShriRavi Sopan 06-06-86 307 103. Shri Sanjai Gopichand 19-06-86 R
68. Shri Uttam Gopalrao 060686 %07 104. Shri Sunil Motiram Pikata 070686 2
69 Shri Rajesh Ramkrishna 040686 307 103, Shii Rubin Yakub 070686 302
7. Shri Sanjay Motiram 090485 507 106. Shri Ramsundra Dhaniram 17-06-86 502
71. Shnt Ramesh Laxman Bisne (H-06-86 7 107. Shri_ Bharat Gorelal 05-06-86 502
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108. Shri Anil Hiralal 190386 502 145, Shri Manohar Chaitram 160486 400
109. Shri Manoj Udhebhan 05-05-86 502 146. Shri Subhas Kasinath 040686 100
110. Shri Sunil Jaikishan 230486 2 147. Shri Ramdulare Mukka 0440686 400
111. Shri Dadarao Laxman 30-03-86 502 148. Shri Dewanand Sadeshiv 04-06-86 HX)
112, Shri SanjaiNiwruti 19-04-86 502 149. Shri Zanaklal Dendoo 04—06-86 400
113. Shri Shasikant Naratay 17-06-86 502 150. Shri Devidas Pannalal 40686 ny
114, Shri Yuraj Mahadeo 04-06-86 502 151, Shri Ashok Ganpat Dongre 040686 400
115, Shri Suresh Udeshwar 04-06-86 502 152. Shri Sk. Salim Sk. Chand 040686 400
116. Shri Rajesh Sukhdeo 04-06-86 502 153. Shri Dharampal Jairam 04-06-86 0
117. Smt. Smt. Saroj Ravikumar 18-04-83 865 154, Shri Viliam John 04-06-86 500
118, Smt Nirmal Bapurao 130484 S68 155. Shri Shyamsundar Dhaniam 040686 400
139, Smt. Gulshan Bee 160485 608 156. Shri Akbar Ansari 040686 400
120. Kusum Rajaram Tamakar 01-04-86 5% 157, Shri Raju Zitruji 040686 40
121. Smt. Bhanumati Jagannath 15-04-84 608 158 Shri Laxman Motiram 04-06-86 400
122. Smt. Sheela Bai Yadeo 010479 1190 159, Shri Govind Ramchand 010686 400
123. Smt. Prarbatbai Zitru 170583 5% 160. Shri Mohanand Aspak 300387 400
124. Smt Hajrabegam Yasimkhan 01484 607 151 shrj Antony Philips 300387 40
125. Smt. Manoram Shadashiv 260384 - 30 5 Ghri Dilip Lavman 300387 400
126. Smt, Chandrakala Chindu - 140484 300 163. Shri Ramesh Laxman Randive  30-03-87 400

127. Smt. Sakuntala Banwarilal 170488 480 104 g vingy Shivshankar 300387
128 Smt. Kasubai‘ Jaysingh 20-05-84 6 165. Shri Gangaprasad Raghunath 300387 400
129. Smt. Styabhama Ganpat 10489 40 1466 Shri Dina Meouji 300387 400
130. Smt. Gigja Gulab 150484 40 167 ShriSanjay Vishwanath 300387 400
B31. Smt. Girja Shakharam 150684 40 168, Shri Mohd. Nayum 300387 400
132. Smt. Multyabal Kunjila 160488 40 169, Shri Anil Manikrao 300387 40
Ei :,:: i‘ihita;;k;’am (l)zji: g 170. Shri Kamlesh Balaprashad 30-0;37, " 400
' . 171. Shri Durgaprasad Sumer 300387 400
135. ShriRaju Yaswant 230487 400 , -
e Shei Vinod Viegal sorss . 10 172. Shri Narayan Rama 00387 400
173. Shri Ramesh Kumar 300386 400
137. Shri Kishor Meshram 01-04-85 400 Mahadeo
138. Shri Viliyen Jakap Pal 260584 900 174. Shri Bharat Kunjilal 00386 400
139. Shri Ramesh Dongre 160484 300 75, Shri Jagdish Shrawan 300385 400
140. Shri Sanjay Meshram 160487 50 476 Shri Gohendra Shrawan 300386 400
141. Shri Chandrakant Kale 160486 400 177 ShriRaju Gencllal 300386 400
142, ShriManohar Baliram 050584 30 78 ShriMohansing BihariSingh 300386 40
143. Shri Rajendra Joshi 050584 60 179 Shri Ajaju Rahaman 300386 M0
144. Shri Sk- Aslam Sk Rafiq 040686 40 195 Girish Babulat 300356 40

00
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181. Shri Girwar Chotelal 1489 400 219. Shri Ravindra Shaligram 30-04-87 400
182. Shri Akram Ali 1-4-89 400 220. Shri Shasikar Bapurao 30-04-87 400
183. Shri Ajay Anand 0086 40 %1 ShriKishor Amrut 300487 400
184. Shri Arun Gyandeo 00386 40 ) ShriMukesh Ramchand 300487 400
185. Shri Ramdas Arjun 30-03-86 400 ) .
223. Shri Laxman Bapurao 30-04-87 400
186. Shri Sanjay Wasudeo 30-03-86 400
' . Shri 0-04-8
187, Shri Suresh Mahadeo 0038 40 2+ ShriMangal Nathu 300487 40
188. Shri Sunil Chi 300386 400 225, Shri Arun Vithalrao 30-04-87 400
189, Shri Paul Albert 30-03-86 400 226. Shri Mahendra Sambhaji 30-04-87 400
190. Shri Prahlad Arjun Kale 30-03-86 400 227. ShriKairsingh Arjunsingh 300487 400
191, Shri Dilip Shiroyare 30-03-86 400 228. Shri Tulsidas Mishratal 30-04-87 400
192. Shri Pramod Bhagwati 300386 400 229. Shri Manohar Pundalik 00487 400
193, ShriRamesh Gulabrao 30-03-86 40 229 and all other Waterman working in under Nagpur
194. Shri Vijay Ramkrishna 30-03-86 400 Division Nagpur Centre Railway.
195. Shri Naresh Ajabrao 30-03-86 400 ¢ fioeft, 27 fgawaT, 2007
196. Shri Raju Narayan 30-03-86 400 .
197 SheiN ! il :; 00386 0 . AN, 3087. — siehfirs faare arfufirgm, 1947 (1947
' andlal Chotu - F114) T ¥ 17 3 ST, FEH WOAR S v T
198, Shri Ramesh Motiram 30-03-86 400 e o vtege & wewdy ¥ werg Feemi ok s
199. Shri Suresh Buddhagi 30-03-86 400 FHHR F T, e § Pt siifis fag d $=1
200, Shri Sitaram Rarmlal 300386 40 TR S stfi .- 2, wodtTg ¥ Tur (e g
201, Shri Ashok Raja 300386 g0  976/2005) = wvm @t , o F= wwn W
27-9-2007 =l 9T F3T o7 §
202. Shri Arun Tulshiram 300384 400
203, Shri Anand Uttamrao 300386 400 [ 9. TA-42012/160/2001-31 3R (& w1-11) ]
X 3o FAR S, T sfiwmry
204. Shri Sanjay Namdeo i-04-87 400 ’
205, Shri Naresh Maroti 1-05-89 400 NewDelhi, the 27th September, 2007
206. Shri Sidhrath Meghraj 1-4-86 400 S.0. 3087.—In pursuance of Section 17 of the
) . Industrial Disputes Act, 1947 (14 of 1947), the Central
207. Shri Baban Chandrabhan 1486 400 Government hereby publishes the Award (Reference No.
208. Shri Mukundlal Gorakhanath  3-8-87 400 976/2005) of the Central Government Industrial Tribunal-
. . cum-Labour Court No. 2, Chandigarh as shown in the
208, _Shn Mahanand Bavichand 3887 400 Annexure, in the Industrial Dispute between the
210. Shri Bablu Edwad 3-8-87 400 management of Central Sheep and Wool Research Institute,
1 P I 38 400 and their workmen, which was received by the Central
211.  Shri Sunil Suryzbhan adl Government on 27-9-2007,
212, Shri Arun Nilkanth 3-8-87 400
. _ {No. L-42012/160/2001-IR (CM-11)]
213. Shl’l Rupchand Babula! 3887 400 AJAY KUMAR GAUR, Desk Officer
214. Shn Gauttam Shamrao 3887 400 ANNEXURE
15. i Vijay Babuial 3-887 400
215, Shri Vijay Ba CENTRAL GOVERNMENT INDUSTRIAL
216. Shri Maroti Sukhdeo 3-8-87 400 TRIBUNAL-CUM- LABOURCOURT-]I,
217. Shiri Ganesh Harichand 3887 400 CHANDIGARH
218. Shri Manoj Gopichand 30-04-87 400 Shri Kuldip Singh, Presiding Officer
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Case LD. No. : 976/2005
Registered on : 16-9-2005
Date of Decision : 18-7-2007

Anoop Ram

S/0. Shri Kevaloo .

R/o. Village Ashani,

P.O. Shiay _

Tehsil and District Kullu (H.P.) ... Petitioner

Versus

The Director, CSSR1,

Avikanagar,

Tehsil Malpura,

District Tonk,

Rajasthan ... Respondent .
APPEARANCE

For the Workman  : Shri Y. S. Bajwa, AR

For the Management : Mr. R K. Sharma. AR
AWARD

The following dispute has been received from
Ministry of Labour, Government of India for adjudication
vide their order No. L-42012/160/2001-1R (CM-II) dated 6ih
August, 2002, :

«Whether the action of the Management of North

Temperate Regional Station, Central Shecp & Wool
Rescarch Institute, Garsa District, Kullu (H.P.)
represented through the Head North Temperate.

Regional Station, Garsa and the Director. Central .

Sheep and Wool Resedrch Institute, Avikanagar.
Tehsil Malpura, District Tonk Rajasthan in
terminating the services of Shri Anoop Ram S/o. Shri

Kewal Ram w.e.f. 1st July, 1998 is justand legal 7if

not, to what relief the workman is entitled to and
from which date 7"

In response to the notice issued to the parties the
workman appeared and filed his Claim Statement. The
Management filed short Writicn Statement but later on
filed detailed Written Statement dated 30th August, 2005.
The workman filed an application for striking of defence of
the respondents. The respondents instead of filing reply
to the application filed detailed Written Staterment and the
affidavit of Dr. K. S. Risan, Head of the Regional Institute.
The workman also filed his affidavit in support of his claim.
The parties have placed on record photocopies of a number
of documents, including the award passed by CGIT-cum-
Labour Court, Chandigarhdated 23rd July, 2002, order of
Labour Court, Jaipur in MA No.-Labour Court 165 of 69.
Both, the workman as well as K. S. Risan, appeared as
witness and were subject to cross-examination by the
opposite side.

The claim of the workman is that he had joined sgrvice
with the Management as labourer in the year 1993 and

served them upto 1st July, 1998 when his services were
illegally terminated; that he used to receive his salary after
a month at the rate of Rs. 83 per day; that the post, against
which he was engaged, is still existing; that the Management
did not issue any notice to him before the termination of
his services nor paid him the wages for the notice period.
Retrenchment compensation was also not paid although
he had put in 240 days continue service for the Management
within 12 months preceding the date of termination of his
services. They also did not hold any inquiry against him.
Thus they terminated his services violating Section 25-F

~ of the L.D. Act, hercinafier to be referred as “Act”. They

recruited fresh hands and also retained his juniors but
terminated his services. Thus exercised unfair labour
practice; that the workman was engaged through
employment exchange and the post on which he worked
was perennial in nature and not seasonal.

Since the Management has now filed the detailed
Written Statement, the short Written Statement filed by
them stand merged with the detailed Written Statement.
The Management has opposed the claim of the workman.
They have raised the preliminary objections to the
maintainability of the reference stating that the workman
has.not approached this Tribunal with clean hands
therefore, the reference is not maintainable. The workman
had approached the CAT and then the High Court of HP,
by way of writ, which was dismissed, but the workman has
concealed these facts from this Tribunal, therefore, he
stands non suited on the ground of withholding the facts
as is commanded by the Apex Court of the country ini the
case. reported as AIR 1994 Supreme Court, 853. Their next
plea is that the Management is a research Institute and 4

- part of Indian Council of Agriculture, a society registered

under a Society’s Registration Act, Their employees are
governed by rules and regulations of the Central

.Government. The Management being a research Institute,

is not business, engaged in Trade and Industrial activity,
therefore they cannot be claimed to be an Industry in view
of the judgement of the Supreme Court in the case of
Physical Laboratory reported as 1997 {3) RSJ 215. This
Tribunal, it is claimed by the Management also held a similar
view in the case of ID no. 22 of 1990 and the same was the
view of Labour Court. Jaipur, as expressed by them in the
case of Labour Court 165 of 1969, Rajasthan High Court in
its Jaipur Bench also held the same view in the case of
CWP 4083/2000 decided on 1 1th Dec., 2002.

: )

On merits the claiin of the Management is that the
claim of the workman projected in paras 1 to 7 is wrong and
incorrect. Their case is that the workman was engaged asa
daily wager in the year 1996, on the eventuality of seasona’
work and was disengaged in the year March, 1998. The
Indian Council of Agriculture Research prohibited the
engagement of daily wager by their letter Admn. 1/85/5437
dated 4th July, 1998. The Management admitted that they
had not issued any notice to the workman, nor they ever
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recruited fresh daily wagers, in place of the workman nor
the workman served the Management for 240 days, 12
months preceding the date of his disengagement. None of

his juniors were retained while his services were

disengaged. Reiterating the claim that they cannot be styled
as an Industry, it is submitted by them that the workman
had served the Management on the days as shown in para
1 and as per that details, the workman had not served the
Management for 240 days in any of the year nor within 12
months preceding the date of his disengagement. They
denied that the Management did not follow the procedure
or exhibited an ¢lement of discrimination, illegality while
dispensing with the services of the Management,

The workman appeared as a witness in the case and
in cross-examination admitied that he has no document to
show that he was engaged in the year 1983 or that his
services were terminated on 1st July, 1988, According to
him the Management had not prepared any seniority list.
He also could not say that the Management was engaged
in the research. Admitting that he had filed an application
before CAT and Writ Petition before H. P. High Court, he
denied that he was engaged in the year 1986 or that the
work, which he did was seasonal. He claimed that al] the
work is now being done by a contractor. He further admitted
that the detail of working days given in the statement
incorporated in the Written Statement, is correct and as per
that statement he had not served the Management, for 240
days in a calendar year. Dr. K. S. Risan who appeared as a
witness for the Management proved his affidavit MW-1
and relied upon the letter no. 5437 dated 4th July, 1998. In
Cross-examination he admitted that the Management had
not chargeshected the workman nor they had terminated
his services. Infact since the Management did not receive
the sanction to engage the workmen, therefore, no workman
was engaged. He could not say which of the workman was
Junior to the workman and to whom the Management had
engaged ignoring the claim of the workman, According to
him the Management used to engage the workmen afier
getting the permission and after helding interviews. He
admitted the contents of order dated 8th Sep., 2003 and
stated that the Management is not engaged in any business
but stated that as per the directions, of the Management
Centre in getting available work done through the contract
Labour. :

I'have gone through the file and have also considered
the submissions made by the parties through their Counsel.

The matter, which is under the consideration of this
Tribunal, is whether the Management, as detailed in the
case had terminated the services of Shri AnoopRam we.f
Ist July, 1998, and whether that diseiigagement was just
and legal. If not to what relief the workman is entitled to
and from which date. The workman in his statement
categorically admitted that he has no proofto show that he
had joined duty with the Management, in the year 1993, In

| their Written Statement the Management admitted that the

workman was disengaged in'the year 1998 and he had joined
the service with the Management, ag daily wager, in the
year 1986. The reference required to be answered is whether
the Management had terminated the service of the workman
on Ist July, 1998. The Management, as stated earlier
admitted in para no. 2, on merit, that the workman was
disengaged in March, 1998, Thus the disengagement of
the workman by the Mana gement is not denied and even
the year of his disengagement is not denied. So it is proved
that the services of the workman were disengaged in the
year 1998.

What is next to be seen is whether that
disengagement was, valid or not. Related to this question
is whether the Management while disengaging the
workman, violated some provisions of law which gave
protection to the workman. In other words it has tobe seen
whether the Management followed the provisions of Act,
more specifically section 25-F of the Act before terminating
his services. The answer 1o this follows on thus. In order
to get the protection under Section 25-F of the Act, the
workman was supposed to prove that on the day his
services were disengaged, he had put in not less than a
year of service to the Management, his emplayer. The year
of service is defined in Section 25-B, according to which,
the person claiming himself to be workman should prove

- that he had served the Managemerit for not less than 240

days before he was engaged. The workman in his statement
admitted the detail of working days shown by the
Management in their Written Statement, as correct. He,
however, claimed that he had served the Management for
240 days in the years 1984 and 1988, By his own statement
he admitted that he had not served the Management for
240 days 12 months preceding the date of termination of
his services, therefore, he cannot claim the protection under
Section 25-F of the Act for which the sine quo non is
“having served the Management continuously for 240 days
12 months preceding the date of termination of his services.
The workman has utterly failed to prove that he had served
the Management for 240 days. He admitted the number of

* days he had served for the Management as detailed in para

10 of the Written Statement. According to the detail given,
the workman did not serve the Management for 240 days
in the calendar year preceding the date of termination of
his services. '

As discussed above the workman has failed to show
that he had served the Management for the period as
required under Section 25-F of the Act, therefore, he was
entitled to the protection given by the said provision, The
Management thus did not violate the provision of law when
they did not give notice to the workman before the
termination of services or and when they did not pay him
the wages for the notice period and the retrenchment
compensation, as they were not under an obligation to pay
the same. Since the workman has failed to prove that he
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was a2 workman who had served the Management for

specified period, as required under Section 25-F of the Act.
In the circumstances the disengagement of the workman,
in the year 1998 or on 1st July, 1998, was just and legal and
the workman is not entitled to any relicf. The award is
passed against him. Let a copy of this award be sent to the
appropriate Government for necessary action and the file
be consigned to records after due completion.

. KULDIP SINGH, Presiding Officer
TV
& e, 27 Faeare, 2007

&, 3. 3088, — 3eifirs faang arfufem, 1947 (1947

= 14 ) W 4 17 F g, i wrwi . @ . A
F vaaa F g e iR 30 el % o, S1Ey
F Fifte i faar & =it wrER, siefie sl
4.2, wvging ¥ dER (T @@ 879/2005) W yE@
w &, N HETT TR A 27-9-2007 Y I GIST AT |

[ €. T@-23012/1/2001- 3% 3R (¥t T5-11}]

New Delhi, the 27th September, 2007

S.0. 3088.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Reference
No. 879/2005) of the Central Government Industrial
Tribunal-cum-Labour Court No. 2, Chandigarh as shown
in the Aﬁnexure, in the Industrial Dispute between the
management of Bhakra Beas Management Board, and their
workmen, which was received by the Central Government
on279-2007, ,

[No. L-23012/1/2001-IR (CM-ID)]
AJAY KUMAR GAUR, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-II,
CHANDIGARH

Shri Kuldip Singh, Presiding Officer

Case LD, No. : 879/2005
Registered on : 9-9-2005

Date of Order : 9-8-2007

Hakim Singh

S/o. Mewa Singh, .
Village and Post Office Badarpur,
Tehsil Kalka _

District Panchkula . . Petitioner
' lersus

The Ececutive Engineer,
O & M Division, EBMB,
Dhulkot,

District Ambala .. Respondent

APPEARANCE

For the Workman  : ShriR K. SinghParmar

AR

: ShriN. K. Zakhmi
Advocate

For the Management

AWARD

The workman is present alongwith his representative.
Management is also present through their Counsel.

Shri R. K. Singh Parmar, the rep. of the workman states
that after examining the documents provided by the

. Management, he is of the opinion that the reference is not

proper for technical reasons, therefore, he cannot prove

" his claim by any evidence. He has offered to withdraw from

the reference. His statement, in this regard has been
recorded. Since the workrhan has shown his inability to
produce any evidence to show that his services were
terminated by the Executive Engineer (O & M) Division,
BBMB Dhulkot District Ambala w.e.f. 30th June, 1999 and
he had also not regularized him, it is to be taken that the
workman has no evidence in support of his case. On record
there is no evidence to show that the Executive Engineer
(O & M) Division, BBMB Dhulkot District Ambala had
terminated the services of the workman w.e.f. 30th June,
1999 and they had further violated the provisions of the
1.D Act. 1947 in not regularizing his services. The reference
made by the Ministry of Labour, Government of India vide
their No. L-23012/1/2001-IR (CM-II) dated 20th/21st Sep.,
2000 is answered against the workman holding that the
workman has failed to show that the executive Engineer,
referred to in the reference, had terminated his services
and had illegally also not regularized him in service.
Therefore, the workman is not entitled to any relief. The
reference is answered acoordingly. Let a copy of thisaward
be sent to the appropriate Govt. for necessary action and
file be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
& fewedt, 27 faavaw, 2007

. 3. 3089, — sienfen i stfufram, 1947 (1947
F114) T 410 17 ¥ TR0 ¥, FHE VPR G2 TS

o o AT ¥ W % weas il s T

woer % g, srEu A e sfreifier faow o F
TR, e st 7.-2, Sodg ¥ e (Ho W
985/2005) F e Ft §, M FEE wWER W
27~9~2007 W WG G AT |,

(4. T-42012/177/2001-3T IR (&t W6-11) ]
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New Delhi, the 27th September, 2007

5.0. 3089.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Reference
No, 985/2005) of the Central Government Industrial
Tribunal-cum-Labour Court No. 2, Chandigarh as shown
in the Annexure, in the Industrial Dispute between the
management of Central Sheep and Wool Research Institute,
and their workmen, which was received by the Central
Government on 27-9-2007. '

{No. L-42012/177/2001-IR (CM-ID)]
AJAY KUMAR GAUR, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURTL,
CHANDIGARH

Shri Kuldip Singh, Presiding Officer

Case 1D, No. ;: 985/2005
Registered on : 16-9-2005
Date of Decision : 18-7-2007

Uttam Singh
S/0 Shri Ratan Singh,
Village and PO : Shyah,
~District Kullu (H.P) ... Petitioner
Versus
The Director, CSSRI,
Avikanagar,
Tehsil Malpura,
District Tonk,
Rajasthan ... Respondent
APPEARANCE
Forthe Workman :ShriY S. Bajwa, AR
For the Management : Mr. R K. Sharma, AR
AWARD

The following dispute has been received from
Ministry of Labour, Government of India for adjudication
vide their order No. 1.-42012/177/2001-IR (CM-II) dated
6th Angust, 2002; '

“Whether the action of ihe management of North
Temperate Regional Station, Central Sheep & Wool

Research Institute, Garsa District, Kullu (H.P) -

represented through the Head North Temperate,
Regional Station, Garsa and the Director, Central
Sheep and Wool Research Institute, Avikanagar,
Tehsit Malpura, District Tonk Rajasthan-in
terminating the services of Shri Uttam Singh
S/o Shri Ratan Singh w.c.f. 1st July, 1998 is just and
legal 7 if not, to what relief the workman is entitled to
and from which date ?”

In response to the notice issued to the parties the
workman appeared and filed his Claim Statement. The
Management filed short Written Statement but later on
filed detailed Written Statement dated 30th August, 2005.
The workman filed an application for striking of defence of
the respondents. The respondents instead of filing reply
to the application filed detailed Written Statement and the
affidavit of Dr. K. 8. Risan, Head of the Regional Institute.
The workman also filed his affidavit in support of his claim.
The parties have placed on record photocopies of a number
of documents, including the award passed by CGIT-cum-
Labour Court, Chandigarh dated 23rd July, 2002, order of
Labovr Court, Jaipur in MA No.-Labour Court 165 of 1969
Both, the workman as well as K. S. Risan, appeared as -
witness and were subject to cross examination by the
opposite side.

The claim of the workman is that he had joined service
with the Management as labourer in the year 1993 and
served them upto 1st July, 1998 when his services were
illegally terminated: that he used to receive his salary after
amonth at the rate of Rs. 83 per day; that the post, against
which he was engaged, is still existing; that the Management
did not issue any notice to him before the termination of
his services nor paid him the wages for the notice period.
Retrenchment compensation was also not paid although
he had put in 240 days continuous service for the
Management within 12 months preceding the date of
termination of his services. They also did not hold any
inquiry against him. Thus they terminated his services
violating Section 25-F of the L.D. Act, hereinafier to be
referred as “Act”, They recruited fresh hands and also
retained his juniors but terminated his services. Thus
exercised unfair labour practice; that the workman was
engaged through employment exchange and the post on
which he worked was perennial in nature and not seasonal,

Since the Management has now filed the detailed
Written Statement, the short Written Statement filed by
them stand merged with the detailed Written Statement.
The Management has opposed the claim of the workman.
They have raised the preliminary objections to the
mainfainability of the reference stating that the workman
has not approached this Tribunal with ¢lean hands
therefore, the reference is not maintainable. The workman
had approached the CAT and then the High Court of H.P,
by way of writ, which was dismissed, but the workman has
concealed these facts from this Tribunal, therefore, he
stands non-suited on the ground of withholding the facts
as is commanded by the Apex Court of the country in the
case, reported as AIR 1994 Supreme Court, 853. Their next
plea is that the Management is a Research Institute and a
part of Indian Council of Agriculture, a society registered
under a Society’s Registration Act. Their employees are
governed by rules and regulations of the Central
Government. The Management being a Research Institute,
is not business, engaged in Trade and Industrial activity,
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therefore they cannot,be claimed to be an Industry in view

- of the judgement of the Supreme Court in the case of
Physical Laboratory reported as 1997 (3} RSJ 215. This
Tribunal, it is claimed by the Management also held a similar
view in the case of ID No. 22 of 1990 and the same was the
view of Labour Court, Jaiput, as expressed by them in the
case of Labour Court 165 of 1969. Rajasthan High Court in
its Jaipur Bench also held the same view in the case of
CWP 4083/2000 decided on 11th Dec., 2002.

On merits the claim of the Management is that the
claim of the workrman projected in para 1 to 7 is wrong and
. incorrect, Their case is that the workman was engaged as a
daily wager in the year 1996, on the eventuality of seasonal
work and was disengaged in the year March, 1998. The
Indian Council of Agriculture Research prohibited the
engagement of daily wager by their letter Admn. 1/85/5437
dated 4th July, 1998 The Management admitted that they
had not issued any notice to the workman, nor they ever
recruited fresh daily wagers, in place of the workman nor
the workman served the Management for 240 days, 12
months preceding the date of his disengagement. None of
his juniors were rétained while his services were
disengaged. Reiterating the claim that they cannot be styled
as an Industry, it is submitted by them that the workman
had served the Management on the days as shown in para
1 and as per that details, the workman had not served the
Management for 240 days in any of the year nor within 12
months preceding the date of his disengagement. They
denied that the Management did not follow the procedure
or exhibited an element of discrimination, illegality while
dispensing with the services of the Management.

The workman appeared as a witness in the case and
in cross examination admitted that he has no document to
show that he was engaged in.the year 1983 or that his
services were terminated on 1st July, 1988. According to
him the Management had not prepared any seniority list.
He also could not say that the Management was engaged
in the research. Admitting that hie had filed an application
before CAT and Writ Petition before H. P. High Court, he
denied that he was engaged in the year 1986 or that the
work, which he did was seasonai. He claimed that all the
work is now being done by a contractor. He further admitted
that the detail of working days given in the statement
incorporated in the Written Statement, is correct and as per
that statement he had not served the Management, for 240
days in a calendar year. Dr. K. S. Risan who appeared as a
witness for the Managenient proved his affidavit MW-1
and relied upon the letter No. 5437 dated 4th July, 1998. In
cross examination he admitted that the Management had
not chargesheeted the workman nor they had terminated

his services. In fact since the Management did not receive .

the sanction to engage the workmen, therefore, no workman
was engaged. He could not say which of the workman was
junior to the workman and to whom the Management had
engaged ignoring the claim of the workman, According to

4114 GI/O7—9

him the Managemerit used to engage the workmen after
getting the permission and after holding interviews. He
admitted the contents of order dated 8th Sep., 2003 and
stated that the Management is not engaged in any business
but stated that as per the directions of the Management
Centre in getting available work done through the contract
Labour. '
I have gone through the file and have also considered
the submissions made by the parties through their Counsel.

The matter, which is under the considerastion of this
Tribunal, is whether the Management, as detailed in the
case had terminated the services of Shri Uttam Singh w.e.f.
1st July, 1998, and whether that disengagement was just
and legal. If not to what relief the workmian is entitled to
and from which date. The workman in his statement
categorically admitted that he has no proof to show that he
had joined duty with the Management, in the year 1993. In
their Written Statement the Management admitted' that
the workman was disengaged in the year 1998 and he had
joined the service with the Management, as daily wager, in
the year 1986. The reference required to be answered is
whether the Management had terminated the service of
the workman on 1st July, 1998. The Management, as stated
carlier admitted in para No. 2, on merit, that the workman
was disengaged in March, 1998. Thus the disengagement
of the workman by the Management is not denied and
even the year of his disengagement is not denied. So it is
proved that the services of the workman were disengaged
in the year 1998, L :

What is next to be seen is whether that
disengagement was valid or not. Related to this question
is whether the Management while disengaging the
workman, viclated some provisions of law which gave
protection fo the Wworkman. In other words it has to be seen
whether the Management followed the provisions of Act,
more specifically Section 25-F of the Act before terminating

“ his services. The answer to this follows on thus. In order

to get the protection under Section 25-F of the Act, the

.workman was supposcd to prove that on the day his

services were disengaged, he had put in not less than a
year of service to the Management, his employer. The year
of service is defined in Section 25-B, according to which,
the person claiming himself to be workman should prove

* that he had served the Management for not less than 240
~ days before he was engaged. The workman in his statement

deposed that he does not possess any proof to show that
he had served the Management for 240 days. He admitted
the detail of working days shown by the Management in
their Written Statement, as correct. He further admitted
that he had not served the Management for 240 days in .
any calendar year. Thus the workman admitted that he had
not served the Management for 240 days 12 months
preceding the date of termination of his services, therefore,

"he cannot claim the protection under Section 25-F of the
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Act for which the sine qua non is “having served the
Management continuously for 240 days 12 months
preceding the date of termination of his services.” The
workman has utterly failed to prove that he had served the
Management for 240 days. He stated nothing about the
number of days the Management detailed in para No. 1 of
their Written Statement. According to the detail given, the
workman did not serve the Management for 240 days in
any calendar year.

As discussed above the workman has failed to show
that he had served the Management for the period as
required under Section 25-F of the Act, therefore, he was
entitled to the protection given by the said provision. The
Management thus did not violate the provision of law when
they did not give notice to the workman before the
termination of services or and when they did not pay him
the wages for the notice period and the retrenchment
compensation, as they were not under an obligation to pay
the same. Since the workman has failed to prove that he
was a workman who had served the Management for

 specified period, as requird under Section 25-F of the Act,

In the circumstances the disengagement of the workman,
in the year 1998 or on 1st July, 1998, was just and legal and
the workman is not entitled to anv relief, The award is
passed against him. Let a copy of this award be sent (o the
appropriate Government for necessary action and the file
be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
7% Reeh, 27 v, 2007
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New Delhi, the 27th September, 2007

5.0. -3090.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 987/
2005) of the Central Government Industrial Tribunal-cum-
Labour Court No, 2, Chandigarh as shown in the Annexure,
in the Industrial Dispute between the management of
Central Sheep and Wool Research Institute, and their
workmen, which was received by tHe Central Government
on27-9-2007. ' '

[No. L42012/179/2001-IR (CM-ID)]
“ AJAY KUMAR GAUR, Desk Officer

ANNEXURE

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-H, CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case L D. No. 987/2005
Registered on 16-9-2005
Date of Decision : 18-7-2007

Luder Chand S/o Shri Thakur Das, Village Tundanan,
F. O. Diyar, District Kuliu (H. P). ... Petitioner

Versus

The Director, CSSRI, Avikanagar, Tehsil Malpura,

District Fonk, Rajasthan. . . . Resporident
Appearance:
Forthe Workman  : Shri Y. S. Bajwa, AR

For the Management : Mr. R. K. Sharma, AR.
AWARD

The following dispute has been received from
Ministry of Labour, Government of India for adjudication
vide their order No. L-42012/179/2001-IR {CM-II) dated
6th August, 2002,

“Whether the action of the Management of North
Temperate Regional Station, Central Sheep and Wool
Research Institute, Garsa District, Kullu (H. P)
represented through the Head North Temperate,
Regional Station, Garsa and the Director, Central
Sheep and Wool Research Institute, Avikanagar,
Tehsil Malpura, District Tonk, Rajasthan in
terminating the services of Shri Luder Chand

~ 8/o Shri Thakur Dass w.e.f. 1st July, 1998 is just and
legal 7 If not, to what relief the workman is entitled to
and from which date 77 '

In response to the notice issued to the parties the
workman appeared and filed his Claim Statement. The
Management filed short Written Statement but_later on
filed detailed Written Statement dated 30th August, 2005,
The workman filed an application for striking of defence of
the respondents. The respondents. instead of filing reply
1o the application filed detailed Written Statement and the

. affidavitof Dr. K. §, Risan, Head of the Regional Institute.

Theworkman also filed his affidavit in support of his claim.
The parties have placed on record photocopies of a number
of documents, including the award passed by CGIT-cum-
Labour Court, Chandigarh dated 23rd July, 2002, order of
Labour Court, Jaipur in MA No. Labour Court 165 of 1969.
Both, the workman as well as K. S. Risan, appeared as
witness and were subject to cross examination by the
opposite side,
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The claim of the workman is that he had joined service
with the Management as labourer in the year 1993 and
served them upto 1st July, 1998 when his services were
illegally terminated; that he used to receive his salary after
a month at the rate of Rs. 83 per day; that the post, against
wluchhewasengaged,lssullemstmg;ﬂlatﬂleManagement
did not issue any notice to him before the termination of
his services nor paid him the wages for the notice period.
Retrenchment compensation was also not paid although
he had put in 240 days continuous service for the
Management within 12 months preceding the date of
termination of his services. They also did not hold any
inquiry against him. Thus they terminated his services
violating Section 25F of the 1.D. Act, hereinafter to be
referred as “Act”. They recruited fresh hands and also
retained his juniots but terminated his services. Thus
exercised unfair labour practice; that the workman was
engaged through employment exchange and the post on
which he worked was perennial in nature and not seasonal.

Since the Management has now filed the detailed
Written Statement, the short Written Statement filed by
them stand merged with the detailed Written Statement.
The Management has opposed the claim of the workman.
They have raised the preliminary objections to the

maintainability of the reference stating that the workman -

has not approached this Tribunal with clean hands
therefore, the reference is not maintainable, The workman
had approached the CAT and then the High Court of H.P,
by way of writ, which was dismissed, but the workman has
concealed these facts from this Tribunal, therefore, he
stands no suited on the ground of withholding the facts as
is commanded by the Apex Court of the country in the
case, reported as AIR 1994 Supreme Court, 853. Their next
plea is that the Management is a research Institute and a
part of Indian Council of Agriculture, a society registered
under a Society’s Registration Act. Their employees are
governed by rules and regulations of the Central
Government. The Management being a research Institute,
is not business, engaged in Trade and Industrial activity,
therefore they cannot be claimed to be-an Industry in view
of the judgement of the Supreme Court in the case of
Physical Laboratory reported as 1997(3) RSJ 215. This
Tribunal, it is claimed by the Management also held a similar
view in the case of ID No. 22 of 1990 and the same was the
view of Labour Court, Jaipur, as expressed by them in the
case of Labour Court 165 of 1969. Rajasthan High Court in
its Jaipur Bench also held the same view in the case of
CWP 4083/2000 decided on 11th December, 2002,

On merits the claim of the Management is that the
claim of the workman projected in para 1 to 7 is wrong and
incorrect. Their case is that the workman was engaged asa
daily wager in the year 1996, on the eventuality of seasonal
work and was disengaged in the year 1998. The Indian
Council of Agriculture Research prohibited the engagement
of daily wager by their letter Admn 1/85/5437 dated

4th July, 1998. The Management admitted that they had

not issued any notice to the workman, nor they ever
recruited fresh daily wagers, in place of the workman nor
the workman served the Management for 240 days, 12
months preceding the date of his disengagement. None of
his juniors were retained while his services were
disengaged. Reiterating the claim that they cannot be styled
as an Industry, it is submitted by them that the workman
had served the Management on the days as shown in para
1 and as per that details, the workman had not served the
Management for 240 days in any of the year nor within 12
months preceding the date of his disengagement. They
denied that the Management did not follow the procedure
or exhibited an element of discrimination, illegality while
dispensing with the services of the Management.

The workman appeared as a wntness in the case and
in cross examination admitted that he has no document to
show that he was engaged in the year 1983 or that his
servicés were terminated on 1st July, 1988. According to
him the Management had not prepared any seniority list.
He also could not say that the Management was engaged
in the research. Admitting that he had filed an application
before CAT and Writ Petition before H.P. High Court, he
denied that he was éngaged in the year 1986 or that the
work, which he did was seasonal. He claimed that all the
work is now being done by a contractor. He further admitted
that the detail of working days given in the statement
incorporated in the Written Statement, is correct and as per
that statement he had not served the management, for 240
days in a calendar year. Dr. K.S. Risan who appeared as a
witaess for the Management proved his affidavit MW-1
and relied upon the letter No. 5437 dated 4th July, 1998. In
cross examination he admitted that the Management had
not charge sheeted the workman nor they had terminated
his services. In fact since the Management did not receive
the sanction to engage the workmen, therefore, no workman
was engaged. He could not say which of the workman was
junior to the workman and to whom the Management had
engaged ignoring the claim of the workman. According to
him the management used to engage the workmen aﬁer '
getting the permission and after holding interviews. He
admitied the contents of order dated 8th Sep., 2003 and
stated that the Management is not engaged in any business
but stated that as per the directions of the Management
Centre in getting available work done through the coniract

I have gone through the file and have also considered
the submissions made by the parties through their Counsel,
The matter, which is under the consideration of this
Tribunal, is whether the Management, as detailed in the

case had terminated the services of Shri Ludar Chand wef. .

1st July, 1998, and whether that discngagement was just
and legal. If not to what relicf the workman is entitled to
and from which date. The workman in his statement
categorically admitted that he has no proof to show that he
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had joined duty with the Management, in the year 1993, In
their Written Statement the Management admitted that the
workman was disengaged in the year 1998 and he had joined
the service with the Management, as daily wager, in the
year 1986. The reference required to be answered is whether
the Management had terminated the service of the workman,
15t July, 1998. The Management, as stated earlier admitted
in para No. 2, on merit, that the workman was disengaged
in March, 1998. Thus the disengagement of the workman
by the Management is not denied and even the year of his
disengagement is not denied. So it is proved that the
services of the workman were disengaged in the year 1998,

What is next to be seen is whether that
disengagement was valid or not. Related to this question
is whether the Management while disengaging the
workman, violated some provisions of law which gave
protection to the workman. In other words it has to be seen
whether the Management followed the provisions of Act,
more specifically Section 25-F of the Act before terminating
his services. The answer to this follows on thus, In order
to get the protection under Section 25-F of the Act, the
workman was supposed to prove that on the day his
services were disengaged, he had put in not less than a
year of service to the management, his employer. The year
of service is defined in Section 25-B, according to which,
the person claiming himself to be workman should prove
that he had served the Management for not less than 240
days before he was engaged. The workman in his statement
admitted the detail of working days shown by the
Management in their Written Statement, as correct. He
further admitted that he had not served the Management
for 240 days in any calendar year. Thus the workman

admitted that he had not served the Management for 240

days 12 months preceding the date of termination of his
services, therefore, he cannot claim the protection under
Section 25-F of the Act for which the sine quo non is
“having served the Management continuously for 240 days

. 12 months preceding the date of termination of his services.
The workman has utterly failed to prove that he had served
the Management for 240 days. He admitted the number of
days he had served for the Management as detailed in para
10 of the Written Statement. According to the detail given,
the workman did not serve the Mana gement for 240 days
in any calendar year.

Asdiscussed above the workman has failed to show
that he had served the Management for the period as
required under Section 25-F of the Act, therefore, he was
entitled to the protection given by the said provision. The
Management thus did not violate the provision of law when
they did not give notice to the workman before the
termination of services or and when they did not pay him
the wages for the notice period and the retrenchment
compensation, as they were not under an obligation to pay
the same. Since the workman has failed to prove that he
was a workman who had served the Management for

specified period, as required under Section 25-F of the Act.
In the circumstances the disengagement of the workman,
intheyear 1998 or on 1t July, 1998, was just and legal and
the workman is not entitled to any relief. The award is

.passed against him. Let a copy of this award be sent to the

appropriate Government for necessary action and the file
be consigned to records after due completion.

_ KULDIP SINGH, Presiding Officer
¢ faweht, 27 famay, 5007
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New Delhi, the 27th September, 2007

5.0. 3091.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref No. 986/
2005) of Central Government Industrial Tribunal-cum-
Labour Court No. II, Chandigarh as shown in the Annexure,
in the Industrial Dispute between the Management of
Central Sheep and Wool Research Institute and their
workmen which was recéived by the Central Government
on 27-9-2007.

[No. L42012/175/2001-IR (CM-ID)]
AJAY KUMAR GAUR, Desk Officer

) .

CENTRALGOVT, INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-II, CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case I. D. No. 986/2005
Registered on 16-9-200%
Date of Decision : 18-7-2007

Devi Chand, S/o Shri Thaulu Ram, Village Bhosa,
PO : Diyar, District Kullu (H. P). .. . Petitioner

lersus

The Director, CSSRI, Avikanagar, Tehsil Malpura,

District Tonk, Rajasthan. ... Respondent
Appearance; < f
Forthe Workman  : ShriY.§. Bajwa, AR

For the Management : Mr. R. K. Sharma, AR,
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AWARD *

The following dispute has been received from
Ministry of Labour, Government of India for adjudication
vide their order No. L-42012/175/2001-IR (CM-I) dated
6th August, 2002

“Whether the action of the Management of North
Temperate Regional Station, Central Sheep and Wool
Research Institute, Garsa District, Kuilu (H. P.)
represented through the Head North Temperate,
Regional Station, Garsa and the Director, Central
Sheep and Wool Research Institute, Avikanagar,
Tehsil Malpura, District Tonk, Rajasthan in

terminating the services of Shn Devi Chand S/o -

Shri Thaulu Ram w.e.f. 1st July, 1998 is just and
legal ? If not, to what relief the:workman is entitled to
and from which date 7"

In response to the notice issued to the parties the
workman appeared and filed his Claim Statement, The
Management filed short Written Statement but later on
filed detailed Written Statement dated 30th August, 2005.
The workman filed an application for striking of defence of
the respondents. The respondents instead of filing reply
to the application filed detailed Written Statement and the
affidavit of Dr. K. 8. Risan, Head of the Regional Institute.
The workman also filed his affidavit in support of his claim.
The parties have placed on record photocopies of a number
of documents, inctuding the award passed by CGIT-cum-

Labour Court, Chandigarh dated 23rd July, 2002, orderof

Labour Court, Jaipur in MA No. Labour Court 165 of 1969,

Both, the workman as well as K. S. Risan, appeared as’

witness and were subject to cross examination by the
opposite side.

The claim of the workman is that he had joined service
with the Management as labourer in the year 1993 and
served them upto 1st July, 1998 when his services were
illegally terminated; that he used to receive his salary after
a month at the rate of Rs. 83 per day; that the post, against
which he was engaged, is still existing; that the Management
did not issue any notice to him before the termination of
his services nor paid him the wages for the notice period.
Retrenchment compensation was also not paid although
he had put in 240 days continuous service for the
Management within 12 months preceding the date of
termination of his services. They also did not hold any

inquiry against him. Thus they terminated his services -

violating Section 25F of the LD. Act, hereinafier to be
referred as “Act”. They recruited fresh hands and also
retained his jupiors but terminated his services. Thus

exercised unfair labour practice; that the workman was’

engaged through employment exchange and the post on
which he worked was perennial in nature and not seasonal.

Since the Management has now filed the detailed
Written Statement, the short Written Statement filed by
them stand mesged with the detailed Written Statement.
The Management has opposed the claim of the workman.
They have raised the preliminary objections to the
maintainability of the reference stating that the workman
has not approached this Tribunal with clean hands

therefore, the reference is not maintainable. The workman
had approached the CAT and then the High Court of H.P.,
by way of writ, which was dismissed, but the workman has
concealed these facts from this Tribunal, therefore, he
stands non suited on the ground of withholding the facts
as is commanded by the Apex Court of the country in the

_ case reported as AIR 1994 Supreme Court, 853, Their next

plea is that the Management is a research Institute and a
part of Indian Council of Agriculture, a society registered
under a Society’s Registration Act. Their employees are

governed by rules and regulations of the Central
-Government. The Management being a research Institute,

is not business, engaged in Trade and Industrial activity,
therefore they cannot be claimed to be an Industry in view
of the judgement of the Supreme Court in the case of
Physical Laboratory reported as 1997(3) RSJ 215. This
Tribunal, it is claimed by the Management also held a similar
view in the case of ID No. 22 of 1990 and the same was the

* view of Labour Court, Jaipur, as expressed by them in the

case of Labour Court 165 of 1969. Rajasthan High Court in
its Jaipur Bench also held the same view in the case of
CWP 4083/2000 decided on 11th December, 2002.

On merits the claim of the Management is that the
claim of the workman projected in para t to 7 is wrong and
incorrect. Their case is that the workman was engaged asa
datly wager in the year 1996, on the eventuality of seasonal
work and was disengaged in the year 1998, The Indian
Council of Agriculture Research prohibited the engagement
of daily wager by their letter Admn 1/85/5437 dated
4th July, 1998. The Management admitted that they had
not issued any notice to the workman, nor they ever
recruited fresh daily wagers, in place of the workman nor
the workman served the Management for 240 days, 12
months preceding the date of his disengagement. None of
his juniors were retained while his services were
disengaged. Reiterating the claim that they cannot be styled
as an Industry, it is submitted by them that the workman
had served the Management on the days as shown in para
1 and as per that details, the workman had not served the
Management for 240 days in any of the year nor within 12
months preceding the date of his disengagement. They
denied that the Management did not follow the procedure
or exhibited an element of discrimination, illegality whilz
dispensing with the services of the Management.

The workman appeared as a witness in the case and
in cross examination admitted that he has no document to

‘show that he was engaged in the year 1983 or that his

services were terminated on 1s{ July, 1988. According to -
him the Management had not prepared any seniority list.
He also could not say that the Management was engaged
in the research. Admitting that he had filed an application
before CAT and Writ Petition before H.P. High Court, he
denied that he was engaged in the year 1986 or that the
work, which he did was seasonal. He claimed that all the
work is now being done by a contractor. He further admitted
that the detail of working days given in the statement
incorporated in the Written Statement, is correct and as per |
that statement he had not served the management, for 240
days in a calendar year. Dr. K.S. Risan who appeared as a
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witness for the Management proved his affidavit MW-1
and relied upon the letter No. 5437 dated 4th July, 1998. In
cross examination he admitted that the Management had
not chargesheeted the workman nor they had terminated
his services. In fact since the Management did not receive
the sanction to engage the workmen, therefore, no workman
was engaged. He conld not say which of the workman was
junior to the workman and to whom the Management had
engaged ignoring the claim of the workman. According to
him the management used to engage the workmen after
getting the permission and after holding interviews. He
admitted the contents of order dated 8th Sep., 2003 and
stated that the Management is not engaged in any business
but stated that as per the directions of the Management
Centre in getting available work done through the contract
Labour.

T'have gone through the file and have also considered
the submissions made by the parties through their Counsel.

The matter, which is under the consideration of this
Tribunal, is whether the Management, as detailed in the
case had terminated the services of Shri Devi Chand w.c.f.
1st July, 1998, and whether that disengagement was just
and legal. If not to what relief the workman is entitled to
and from which date. The workman in his statement
categorically admitted that he has no proof'to show that he
had joined duty with the management, in the year 1993. In
their written Statement the management admitted that the
workman was disengaged in the year 1998 and he had joined
the service with the Management, as daily wager, in the
year 1986. The reference required to be answered is whether
the management had terminated the service of the workman
out st July, 1998. The management, as stated earlier
admitted in para No. 2, on merit, that the workman was
disengaged in March, 1998. Thus the disengagement of
the workman by the Management is not denied and even
the year of his disengagement is not denied. So it is proved
that the services of the workman were disengaged in the

year 1998,

What is next to be scen is whether that disengagement
was valid or not. Related to this question is whether the
Management while disengaging the workman, violated
some provisions of law which gave protection to the
workman. In other words it has to be seen whether the

Management followed the provisions of Act, more ‘

specifically Section 25-F of the Act before terminating his

services. The answer to this follows on thus. In order to

get the protection under Section 25-F of the Act, the
workman was supposed to prove that on the day his
scrvices were disengaged, he had put in not less than a
year of service to the management, his employer. The year
of service is defined in Section 25-B, according to which,
the person claiming himself to be workman should prove
that he had served the Management for not less than 240
days before he was engaged. The workman in his statement
admitted the detail of working days shown by the
Management in their written Statement, as correct. He
however claimed that he had served the Management for

240 days in the year 1980. By his own statement he admitted

that he had not served the Management for 240 days 12
months preceding the date of termination of his services,
therefore, he cannot claim the protection under Section 25-
F of the Act for which the sine qua non is having served _
the Management continuously for 240 days 12 months
preceding the date of termination of his services. The
workman has utterly failed to prove that he had served the
Management for 240 days. He admitted the number of days
he had served for the Management as detailed in para 10 of
the Written Statement. According to the detail given, the
workman did not serve the Management for 240 days in
calendar year preceding the date of his termination.

As discussed above the workman has failed to show
that he had served the Management for the period as
required under Secction 25-F of the Act, thercfore, he was
entitled to the protection given by the said provision. The
Management thus did not violate the provision of law when
they did not give notice to the workman before the
termination of services or/and when they did not pay him
the wages for the notice period and the retrenchment
compensation, as they were not under an obligation to pay
the same. Since the workman has failed to prove that he
was a2 workman who had served the Management for
specified period, as required under Section 25-F of the Act.
In the circumstances the disengagement of the workman,
in the year 1998 or on 1st July, 1998, was just and legal and
the workman is not entitled to any relief. The award is
passed against him. Let a copy of this award be sent to the
appropriate Government for necessary action and the file
be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
7§ feeeht, 27 faawaz, 2007

. 3. 3092, — e fiyaw sifufrem, 1947 (1947
T 14) T URI 17 F SrpeRor §, T e de viv e
Tm R sy ¥ veudy & wag Freee ok s
FHAM % e, orgey ¥ fide siehfer faag 3 ¥
TWHR, Srenfirn syl =, 2, wvEhm % v (dod den
988/2005) T WHIYM HLdt &, N FITg @R F
27-9-2007 % WIS g1 7|

- [H. T91-42012/154/2001-311% 1R (Fwm-11) ]
37T FHR Mg, e firmrt

New Delhi, the 27th September, 2007

5.0. 3092.—In purssance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 988/
2005) of the Central Government Industrial Tribunal-cum-
Labour Court No. [T, Chandigarh as shown in the Annexure,
in the Industrial Dispute between the managément of
Central Sheep and Wool Research Institute, and their
workmen, which was received by the Central Government
on 27-9-2007.

[No. L-42012/154/2001-IR (CM-IT)}
AJAY KUMAR GAUR, Desk Officer
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ANNEXURE

CENTRAL GOVT, INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-I, CHANDIGARH

Shri Kuldip Singh, Presiding Officer
_ Case LD. No. 988/2005
Registered on 16-9-2005
Date of Decision ; 18-7-2007
Brahma Nand S/o Shri Dele Ram, Village Bhora, PO.

Diyar, District Kullu (H.P.). . . Petitioner

- Versus

The Director, CSSRI, Avikanagar, Tehsil Malpura,

District Tonk, Rajasthan, .. Respondent
Appearance : L

Forthe Workman  : Shri Y. S.Bajwa, AR

For the Management : Mr.R.K. Sharma, AR,
AWARD

The following dispute has been received from
Ministry of Labour, Government of India for adjudication
vide their order No. [.-42012/154/2001-IR (CM—II) dated
6th August, 2002 :

“Whether the action of the Management of North
Temperate Regional Station, Central Sheep and Wool
Research Institute, Garsa District, Kullu (H. P)
represented through the Head North Temperate,
Regional Station, Garsa and the Director, Central
Sheep and Wool Research Institute, Avikanagar,
Tehsil Malpura, District Tonk, Rajasthan in
terminating the services of Shri Brahma Nand

S/o Shri Dele Ram w.e.f. Ist July, 1998 is just and-
legal ? If not, to what relief the workman is entitled to

and from which date 7

In response to the notice issued to the parties the
workman appeared and filed his Claim Statement. The
Management filed short Written Statement but later on
filed detailed Written Statement dated 30th August, 2005,
The workman filed an application for striking of defence of
the respondents. The respondents instead of filing reply
to the application filed detailed Written Statement and the
affidavit of Dr. K. S. Risan, Head of the Regional Institute.
The workman also filed his affidavit in support of his claim.
The parties have placed on record photocopies of a number
of documents, including the award passed by CGIT-cum-

Labour Court, Chandigarh dated 23rd July, 2002, order of

Labour Court, Jaipur in MA No. Labour Court 165 0f 1969.
Both, the workman as well as K. S. Risan, appeared as
witness and were subject to cross-examination by the
opposite side.

’I‘lmcla:moftheworkmamsthathehad_}ouwdsemce
with the Management as labourer in the year 1983 and
served them upto 1st July, 1998 when his services were

illegaily terminated; that he used to réceive his salary after
a month at the rate of Rs, 83 per day; that the post, against
which he was engaged, is still existing; that the Management
dldnotlmanynometohlmbeforethetermmanonof
his services nor paid him the wages for the notice period.
Retrenchment compensation was also not paid although
he had put in 240 days.continuous service for the .
Management within 12 months preceding the date of
termination of his services. They also did not hold any
inquiry against him. Thus they terminated his services
violating Section 25F of the 1.D. Act, hereinafter to be
referred as “Act”. They recruitéd fresh hands and also
retained his juniors but terminated his services. Thus

‘exercised unfair labour practice; that the workman was

engaged through employment exchange and the post on
which he worked was perenial in nature and not seasonal.

Since the Management has now filed the detailed
Wrilten Statement, the short Written Statement filed by
them stand merged with the detailed Written Statement.
The Management has opposed the claim of the workman.”
They have raised the preliminary objections to the
maintainability of the reference stating that the workman
has not approached this Tribunal with clean hands
therefore, the reference is not maintainable. The workman
had approached the CAT and then the High Court of H.P.,
by way of writ, which was dismissed, but the workman has
concealed these facts from this Tribunal, therefore, he

- stands non suited on the ground of withholding the facts

as is commanded by the Apex Court of the country in the
case, reported as ATR 1994 Supreme Court, 853. Their next
plea is that the Management is a Research Institute and a
part of Indian Council of Agriculture, a society registered
under a Society’s Registration Act. Their employees are
governed by rules and regulations of the Gemal
Government. The Management being a Research Institute,
is not business, engaged in Trade and Industrial actwuy,
therefore they cannot be claimed to be an Industry in view
of the judgement of the Supreme Court in the case of
Physical Laboratory reporied as 1997(3) RSJ 215. This
Tribunal, it isclaimed by the Management also held a similar
view in the case of ID No. 22 of 1990 and the same was the
view of Labour Court, Jaipur, as expressed by them in the
case of Labour Court 165 of 1969. Rajasthan ngh Courtin
its Jaipur Bench also held the same view in the case of
CWP 4083/2000 decided on 1ith December, 2002,

On merits the claim of the Management is that the
claim of the workman projected in para 1 to 7 is wrong and
incorrect. Their case is that the workman was engaged asa
daily wager in the year 1986, on the eventuality of seasonal
work and was disengaged in the year March, 1998. The
Indian Council of Agriculture Research prohibited the
engagement of daily wager by their letter Admn. 1/85/5437
dated 4th July, 1998. The Management admitted that they
had not issued any notice to the workman, nor they ever

- recruited fresh daily wagers, in place of the workman nor

the workman served the Management for 240 days, 12
months preceding the date of his disengagement. None of
his juniors were retained while his services were
disengaged. Reiterating the claim that they cannot be styled
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as an Industry, it is submitted by them that the workman
had served the Management on the days as shown in para
1 and as per that details, the workman had not served the
Management for 240 daysin any of the year nor within 12
months preceding the date of his disengagement. They
denied that the Management did not follow the procedure
or exhibited an element of discrimination, illegality while
dispensing with the services of the Management.

The workman appeared as a witness in the case and
in cross-cxamination admitted that he has no document to
show that he was engaged in the year 1983 or that his
services were terminated on 1st July, 1988. According to
him the Management had not prepared any seniority list,

He also could not say that the Management was engaged -
in the research. Admitting that he had filed an application "

before CAT and Wit Petition before H.P. High Court, he
denied that he was engaged in the year 1986 or that the
work, which he did was seasonal. He claimed that all the
work is now being done by a contractor. He further admitted
that the detail of workin g days given in the statement
incorporated in the Written Statement, is correct and as per
that statement he had not served the Management, for 240
days in a calendar year. Dr. K.S. Risan who appeared as a
witness for the Management proved his affidavit MW-1
and retied upon the letter No, 5437 dated 4th July, 1998. In
cross-examination he admitted that the Management had
not charge sheeted the workman nor they had terminated
his services. In fact since the Management did not receive
the sanction to engage the workmen, therefore, no workman
Wwas engaged. He could not say which of the workman was
Junior to the workman and to whom the Management had
engaged ignoring the claim of the workman, According to
him the Management used to engage the workmen after
getting the permission and afier holding interviews. He
admitted the contents of order dated 8th Sep., 2003 and
stated that the Management is not engaged in any business
but stated that as per the directions of the Management
Centre in getting available work done through the contract
labour. :

) Thave gone through the file and have also considered
the submissions made by the parties through their Counsel.

The matter, which is under the consideration of this
Tribunal, is whether the Management, as detailed in the
case had terminated the services of Shri Brahma Nand we.f

Ist July, 1998, and whether that disengagement was Just .

and legal. If not to what relief the workman is entitled to
and from which date. The workman in his statement
categorically admitted that he has no proof to show that he
had joined duty with the Management, in the year 1993 In
their written statement the Management admitted that the
workmanwasdjsengagedintheyear 1998 and he had joined
the service with the Management, as daily wager, in the
year 1986. The reference required to be answered is whether
the Management had terminated the service of the workman
on Ist July, 1998 The management, as stated earlier admitted

in para No. 2, on merit, that the workman was disengaged
in March, 1998. Thus the disengagement of the workman
by the Management is not denied and even the year of his
disengagement is not denied. So it is proved that the
services of the workman were disengaged in the year 1998,

What s next to be seen is whether that disengagement
was valid or not. Related to this question is whether the
Management while disengaging the workman, violated
some provisions of law which gave protection to the
workman. In other words it has to be seen whether the
Management followed the provisions of Act, more
specifically Section 25-F of the Act before terminating his
services. The answer to this follows on thus. In order to
get the protection under Section 25-F of the Act, the
workman was supposed to prove that on the day his
services were disengaged, he had put in not less than a
year of service to the Management, his employer. The year
of service is defined in Section 25-B, according to which,

 the person claiming himself to be workman should prove

that he had served the Management for not less than 240
days before he wasengaged. The workman in his statement
admitted the detail of working days shown by the
Management in their written Statement, as correct. He
further admitted that he had not served the Management
for 240 days in any calendar year. Thus the workman
admitted that he had not served the Management for 240
days 12 months preceding the date of termination of his
services, therefore, he cannot claim the protection under
Section 25-F of the Act for which the sine qua non is “having
served the Management contimuously for 240 days 12
months preceding the date of termination of his services.
The workman has utterly failed to prove that he had served
the Management for 240 days. He admitted the number of
days he had served for the Management as detailed in para
10 of the Written Statement. According to the detail given,
the workman did not serve the management for 240 days in
any calendar year. '

As discussed above the workman has failed to show
that he had served the Management for the period as
required under Section 25-F of the Act, therefore, he was
entitled to the protection given by the said provision. The
Management thus did not violate the provision of law
when they did not give notice to the workman before the
termination of services or/and when they did not pay him
the wages for the notice period and the retrenchment
compensation, as they were not under an obligation to pay
the same. Since the workman has failed to prove that he
was a workman who had served the Management for
specified period, as required under Section 25-F of the Act.

- Inthe circumstances the disengagement of the workman,

inthe year 1998 or on 1st July, 1998, was just and legal and
the workman is not entitled to any relief., The award is
Passed against him. Let a copy of this award be sent 1o the
appropriate Government for Necessary action and the file
be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
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New Delhi, the 27th September, 2007

5.0, 3093.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 409/
2005) Central Government Industrial Tribunal-cum-Labour
Court No. 2, Chandigarh as shown in the Annexure, in the

Industrial Dispute between the employers in relation to

the management of FCI.and their workman, which was
 received by the Central Government on 27-09-2007.

[No. L-22012/475/1999-IR (C-ID))
AJAY KUMAR GAUR, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
- CUM-LABOUR COURT-II, CHANDIGARH

PRESENT:

Shri Kuldip Singh, Presiding Officer
Case LD. No. 409/2005
Regiﬁtered on : 19-(8-2005
Date of Otder ; 10-08-2007

Maya Ram S/0 Jag Ram,
C/o. FCI Karamchari Sangthan,
BMS Aggarsain Chowk,
Mohan Nagar,
Kurukshetra ... Petitioner
Versus
District Manager,
FCI, Kurukshetra ... Respondent
APPEARANCE
For the Workman Mr. AK. Batra
Advocate
For the Management Mr. Santok Singh

Advocate
4114 GIIO7—10

AWARD

The workman continues tobe absent. After Mr. AK. -
Batra who was representing him submitted that he has no
instructions to appear, a notice under R/C vide Postal
Receipt No. 438 dated 17th May,2007 was issued to the
workman asking him to appear ard produce his evidence.

- The R/C carrying the notice has not been received back

nor the workman is present. It is more than two months ago
that the notice was sent and it leads to the presumption
that the workman had received the notice, but he has not
chosen to appear in the case. It further, gives rise to the
conclusion that he is no more interested in the case.

The Government of India, Ministry of Labour Order
No. L-22012/475/99-IR (C-II) dated 15th Dec., 2003 referred
the dispute to this Tribunal with a direction to find out
whether the action of the Management of FCI of India,
Kurukshetra in terminating the services of Shri Maya Ram
was legal and justified and if not to what relief he was
€ntitled to.

The parties appeared and filed their pleadings inthe
shape of Claim Statement of the workman and Writien
Statement of the Mandgement rejoinder of the workman,
his affidavit and affidavit of the District Manager, M.5.
Bhullar witness of the Management. In reply to the claim
of the workman, that he was engaged by the FCI Jagadhari
in January, 1993 on a monthly salary of Rs. 930 and the
Management terminated his services on 9th Sep.,1996,
without following the provisions of 1.D. Act, hereinafter
referred to as Act, the Management stated that there never
existed a relationship of employee and employer between

~ the parties; and that the workman had been engaged by

Messrs. Ex-Servicemen Service Society, Mohan Nagar,

_ Kurukshetra, and he was never engaged by the

Management nor his services were terminated by them,
therefore, there was no question of termination of his
services by the Management. '

The parties supported have their claims with the
affidavits of their withesses i.e. of a workman and M.S,
Bhullar, the District Manager. On record I find a copy of the
agreement executed between Ex-Servicemen Society and
the Management and a copy of log book claimed to be that
of the Management produced by the workman. But the
record of the file shows that none of the parties proved the
documents or stood to the cross-examination of the

‘opposite side. The documents produced have not been

proved.

On record I find only the pleadings of the parties
and the docurhents which are countered by the other side.
In this situation I do not find any evidence to show that
the workman was engaged by the Management and it was
they who had terminated his services in violation of the
provisions of the Act, therefore his disengagement was
illegal and unjustified. Since the workman has virtuallv
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~ withdrawn from prosecuting his case and on record [ do

not find any evidence to show that he was disengaged by -

the Management in violation of provisions of the Act he is
entitled to no relief. For want of-evidence the reference is

answered against him. Let a copy of this award be sent to .

the appropriate Govt. for necessary action and file be
consigned to records after due completion.

KULDIP SINGH, Presiding Officer
7 fewelt, 27 fgaws, 2007
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New Delhi, the 27th September, 2007

§8.0. 3094.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947}, the Central
Government hereby publishes the Award (Ref. No. 21/
1994) of, the Central Government Industrial Tribunal-
cum-Labour Court, Asansol as shown in the Annexure, in
the Industrial Dispute between the employers in relation
1o the management of ECL and their workman, which was
received by the Central Government on 27-09-2007.

[No. L-22012/430/1993-IR (C-1I)]
.AJAY KUMAR GAUR, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, ASANSOL

PRESENT : )
Md. Sarfaraz Khan, Presiding Officer

Reference No. 21 of 1994
PARTIES
The Agent, Ratibati Colliery Workshop,
ECL, Kalipahari, Burdwan
Vrs.

The President,

Colliery Mazdoor Union,

Kalipahari, Burdwan
REPRESENTATIVES :

Sir PK. Das,

Advocate

Sri M. Mukherjee,
Advocate

For the 'Managemem

For thg Union
(Worignan).

Industry : Coal State : West Bengal

Dated the 11-09-2007

L

AWARD

In exercise of powers conferred by clause (d) of Sub-
section (1) and Sub-section 2(A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), Govt. of India
through the Ministry of Labour vide its letter No. L-22012/
430/93-IR (C.II) dated 28-09-1994 hasbeen pleased to refer
the following dispute for adjudication by this Tribunal.

SCHEDULE

“Whetehr the action of the management Ratibati
-Workshop of ECL in not promoting Sh. L.K. Roy
from Grade ‘C’ to Grade ‘B’ without considering the
norms of cadre promotion scheme is légal and
justified? If not to what relief'the concerned workman
is entitled to?”

After having received the Order No. L-22012/403/93-
IR (C.IT) dated 28-09-1994 of the aforesaid reference from
the Govt. of India, Ministry of Labour, New Delhi, for
adjudication of the dispute a reference case No. 21 of 1994
was registered on 19-12-94 and accordingly an order to
that effect was passed to issue notices through the
registered post to the parties concerned directing them to
appear in the court on the date fixed and to file their written
statements along with the relevant documents and a list of
witnesses in support of their claims. In compliance of the
said order notices by the registered post were issued to
the parties concerned. SirPK. Das, Advocate and Sri M.
Mukherjee, Advocate appeared in the Court to represent
the Management and the union respectively.

From the perusal of the record it transpires that earlicr
a reference case No. 8 of 1994 was received vide order No.
L-22012/430/93-IR (C-IT) dated 25-3-94 for adjudication from
the Govt. of India, Ministry of Labour, New Delhi. The
dispute is between the same parties on the same subject,
5o both the records were tagged with each other. Both the
parties had appeared in the court on summons and had
filed their written statement in support of their case.

On perusal of the record it transpires that the record
was fixed for hearing but the union left taking any step on
its behalf since 22-11-06 to 11-09-07. Several directions and
opportunities were given to the union to appear in the
court and take suitable.steps on its behalf but
unfortunately neither the learned lawyer of the union nor
the union itself appeared in the court to take any step. In
the prevailing facts and circumstances of the case it is not
just and proper or advisable to keep this old reference

. Pending any more in anticipation of appearance of the

union. As such it is hereby
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ORDERED
that let a “No Dispute Award” be and the same is passed.
Send the copies of the order to the Govt, of India, Minigtry

of Labour, New Detlhi for information and needful. The
reference is accordingly disposed of.

Md. SARFARAZ KHAN, Presiding Officer
7§ feeedt, 27 faema, 2007
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New Delhi, the 27th September, 2007

8.0. 3095.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 20/
2005) of the Central Government Industrial Tribunal-cum-
Labour Court No. 2, New Delhi as shown in the Annexure,
in the Industrial Dispute between  the management of
Central Public Works Department and their workman,
which was received by the Central Government on
2792007 :

[No. L-42012/71/2004-IR (CM-ID)]
" AJAY KUMAR GAUR, Desk Officer

ANNEXURE
BEFORE THE PRESIGING OFFICER,CENTRAL

GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURTI, NEW DELHI

PRESENT:
R.N. Rai, Presiding Officer
LD. No. 20/2005
Sh.BK. Prasad
Sh. AK. Gupta
Inthe matter of :

Shri Laljeet Yadav & Ors.,

C/o General Secretary,

CPWD Mazdoor Union,

Room No. 95, 1/10, -
Jamnagar House, Shahjahan Road,
New Delhi

.. 1st Party
.. 2nd Party

Versus

The Director General of Works,
CPWD, Nirman Bhawan,
New Dethi-110011

AWARD

The Ministry of Labour by its letter No.L-42012/71/
2004-1R (CM-II) Central Government dt. 18-2-2005 has
referred the following point for adjudication.

The point runs as hereunder :—

*Whether the demand of the CPWD Mazdoor Union
for equal wages for equal work and regularization of
the services of contract labourers, namely S/Shri
Lalieet Yadav, Wireman; Satish Kumar, Wireman; Ajay
Kumar, Khalasi; Omkar Singh, Wireman; Yogender,
Wircman & Ram Ganesh, Khalasi in Electrical
Divisions 4 & 14 of the Central Public Works

- Department, New Delhi is legal and justified? If yes
to what relief these workmen are entitled and from
which date."

The workmen applicants have filed claim statement.
In the claim statement it has been stated that the details of
the workmen i.e. their names, date of birth, category, -
designation, qualifications, technical qualifications, first
entry, Divisign in which they are attached, working place
and the name of contractor(s) are md:cated in
Annexure-A.

That Shri Laljeet Yadav and Shri Satish Kumar is
working as Wireman and Sh. Ajay Kumar is working as
Khalasi in ED No. 14, Sub-division-4, CPWD, Pragati
Maidan, New Delhi and Shri Omkar Singh and Yogender
Singh is working as Wireman and Shri Ram Ganesh is
working as Khalasi and they are performing their duties -
under ED No. 4, Sub-division-2, CPWD, Sewa Bhawan, R.

K. Puram, New Delhi.

That the workmen had filed the Writ Petition before
the Hon'ble High Court of Delhi and as per the directions
of the Hon'ble Court, they were allowed to work under the
management and if the contractors were changed, they
worked continuously as per the order of the said Hon'ble
High Court of Dethi and their case of regularization and
abolition was referred to the Ministry of Labour.

That the Ministry of Labour in exercise of powers

‘conferred by Sub-section (1) of Section 10 of the Contract

Labour (Regulation & Abolition) Act, 1970 (37 of 1970),
the Central Government, in consultation with the Central
Advisory Contract Labour Board prohibited the
employment of the contract labour in the process, operation
orwork specified in the schedule, in the effice/establishment
of Central Public Works Department, Ministry of Urban
Development & Employment, New Dethi and the
Notification for prohibiting the employment of Khalasi etc.
were notified by the Ministry of Labour Notification dated
21-07-2002, inthe extraordinary Gazette of the Gowvt. of India
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in Para-I1, Section 3 and Sub-section (2), Copy of the said
notification is annexed as Annexure-B.

Thatafier the said notification, the following workmen
were to be treated as direct employees of the management
of CPWD and their status is of a daily rated workers directly
employed by the management :

Name Designation  First Entry Division
Laljeet Yadav ~ Wireman 2303-1988 ED.XIV/IV
Satish Kumar  Wireman 20-10-1998 -do-
AjaiKumar  Khalasi 20-10-1998 do-
OmkarSingh =~ Wireman 15-04-1997 ED.VI
Yogender Singh Wircman - 01405-1997 ~do-
RamGanesh  Khalasi 16-12-1999 -do-

That the above workmen have been getting only
minimum wages fixed by the appropriate government from
time totime i.e. Wireman are getting skilled and Khalasis
are getting un-skilled wages but the daily wages workers
in CPWD have been getting equal wages in the time scale
with all the allowances except increments attached to the
category but the said wages denied to these workmen.
Copy of the order issued by the CPWD management is
annexed as Annexure-C with this statement of clah;l.

That in CPWD, daily rated workers in the category
of Wiremen and Khalasi have been getting their wages in
time scale plus DA, ADA. HRA, CCA, IR except increment.
Now these workers are also entitled to the wages fixed in
the time scale from the date of their initial employment
being skilled workmen.

That as per the judgement of the Hon'ble Supreme’

Court in the matter of Surinder Singh and Others. the daily
rated workers are also entitled to be reguiarized in the time
scale after completion of 6 months of their continous
service.

That the technical qualifications for regular
employment in the category of wiremen, the second class
licence 1s required and $/Shri Laiject Yadav. Satish Kumar.
Omkar Singh and Yogender Singh are having the essential
technical qualifications and Ajay Kumar and Ram Ganesh
are performing their dutics as Khalasi. so they have acquired
sufficient experience for working as unskifled labour with
the management of CPWD.

That the workmen connected with the dispute are
entitled for equal pay for equal work and also regulasization
in the category of skilled and unskilled workmen being
Wiremen and Khalasi respectively. :

That the pay scale of Wiremen is the time scaie of
Rs. 3050-4590 and pay scale of Khalasi s in lime scale of
Rs. 2550-3200 and the wiremen who ar2 performing the
duty of wiremen and the work performing their duties as

Khalasis are entitled equal pay-and regularization in these
pay scale.

That non-payment of equal wages for equil work
and non-regularization of the services of these workmen is
illegal as well as unjustified.

The management has filed written statement. In the
wrilten statement it has been stated that the statement of
claim filed by the claimants is nothing but misuse and abuse
of process of law. No cause of action has accrued to the
claimants to file the present claim and the same has been
filed for ulterior reasons. At the very outset it is clarified
that there is no employer-employee relationship between
the claimants and the management and the complaint/claim
is not maintainable by the claimant against the management
under the provisions of D) Act, 1947,

That the management have availed the services of
private agency for performing the work in public interest, It
is submitted that the claimants have been engaged by
such a private agency and are being paid by such agency.
The present claimants are being controlled, commanded,
supervised and paid by such private agency.

That in the facts and circumstances of the case the
workmen have no cause of action and no relief is
maintainable against the replying management.

That the applicants from S1. No. 1 to 3 i.e. Shri Laljeet
Yadav, Wireman; Shri Satish Kumar, Wireman and Shri
Ajay Kumar, Khalasi were engaged by M/s. Naini Electricals.
34, Samaspur Jagir, Patparganij, New Delhi for the work in
the premises of Andaman and Nicobar Guest House i.c.
one of the site of SD [V/Elect. Divn. 14. The applicants at
S1.No. 4 and 6 i.e. Shri Omkar Singh, Wireman and Shri Ram
Ganesh, Khalasi are the employees of M/s. N. §. Rawats,
UK Enterprises, C-3/32. Davalpur Ext., Delhi-110094 for the
work at Bihar Niwas while the applicant at S1. No. 5 i.e.

. Shri Yogendra Singh, Wireman is the employee of

M/s. AeroElectrical, A-12, Acharya Niketan, Mavur Vihar,
Phase-1, Delhi-110091 for the work at AARDO building
under the control of SD-IVED V.

That it is submitted that the demand of the CPWD -
Mazdoor Union for equal wages for equal work and
regularization of the scrvices of contract Labourers, namely

. S/Shri Laljeet Yadav. Wireman: Satish Kumar, Wireman:

Ajay Kumar, Khalasi: Omkar Singh, Wireman, Yogendra,
Wireman and Ram Ganesh, Khalasi in Electrical Division
No. 5 (wrongly mentioned as Elecfrical Divn. 4) and
Electrical Divn. No, 14 of the CPWD, New Delhi is neither

‘legal nor justified and not maintainable for grant of equal

wages for equal work and regularization of their services
in the management is as per the following facts and
guidelines issued from time to time.

That ihe contents of the corresponding para need
reply tn view of the facts and submissions made in
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preliminary submission as submitted hereinabove and the
contents of the same may be read as reply to this para also.

It is submitted that the CPWD has awarded the
specific work of providing maintenance and operation of
electrical services to the aforesaid contractors and the said
contractors are performing the awarded job in terms of the

contract and the applicants herein are working for the said

contractors in his employee-employer relationship.

It is however submitted that the above workers have
been employed against the Deposit work for which regular
staff is not required to be posted as this is not perennial
nature of work for CPWD and can be discontinued at any
time. The workman was an employee of the contractor to
whom contract has been awarded for execution of work
and having no relation with CPWD. It is further submitted
that the contract has not been awarded for employment of
wireman/khalasi and when a job is to be done, the coniractor
may employ labour as in all the contracts for the work to be
executed by the department on contract. It is further
submitted that the workman is not entitled for initiation of
any type of proceedings or claim, as the said workmen
have never been engaged by CPWD. It is further submitted
that there has never been master/servant relationship
between the workman and the management. It is added
that the Hon’ble Supreme Court has over-ruled the judgment
dated 30-08-2001 in Air India case vide their subsequent
judgment in the case of SAIL Vs. National Union for Water
Front Workers. The extract of the judgment at sub-paras
(3) to (6) of para 121 of the judgment states that neither
section 10 of the CLRA Act nor any other provision in the
Act, whether expressly or by necessary implication,
provides for automatic absorption of contract labourers
on issuing a notification by appropriate government under
sub section (1) of section 10, prohibiting employment of
contract 1abourer, in any process, operation or other work
in any establishment. Consequently, the principal employer
cannot be required to order absorption of the contract
labourer working in the concerned establishment.

There is no employer-employee relationship between
the claimants and the management in view of the facts
stated herein and the complaint/claim is not maintainable
by the clarmant against the management under the
provisions of ID Act, 1947. Itis reiterated that the applicant
at Sl. No. 1to 3 i.e. Shri Lalject Yadav, Wireman, Shri Satish
Kumar, Wireman and Shri Ajay Kumar, Khalasi were
engaged by M/s. Naini Electricals, 34, Samaspur Jagir,
Patparganj, New Delhi for the work in the premises of
Andaman and Nicobar Guest House i.¢ . one of the site of
SD IV/Elect. Divn. 14. The applicants at S1. No. 4 and 6i.e.
Shri Omkar Singh, Wireman and Shri Ram Ganesh, Khalasi
are the employees of M/s. N.S, Rawat, UK Enterprises,
C-3/32, Dayalpur Ext., Delhi- 110094 for the work at Bihar
Niwas while the applicant at S1. No. 5i.e. Shri Yogendra
Singh, Wireman is the employee of M/s. Aere Electrical,

A-12, Acharya Niketan, Mayur Vihar, Phase-1, Delhi-110091
for the work at AARDO building under the control of

- SD-IVED V.

It is submitted that any grievances pertaining to the
wages and/or anything else is not maintainable against the
replying management as the applicants are the employees
of the aforesaid contractors.

The claim by the petitioner and others are denied on
the basis of already decided similar cases by Hon’ble
Supreme Court wherein the court has over-ruled the
Jjudgment dated 30-08-2001 vide the subsequent judgment
in the case of SAIL Vs. National Union for Water Front
Workers,

The workmen applicants have filed rejoinder. In their
rejoinder they have reiterated the averments of their claim
statement and have denied most of the paras of the written
statement. The management has also denied most of the
paras of the claim statement.

Evidence of both the parties has been taken.

Heard argument from both the sides and perused the
papers on the record.

* From pleadings of the partics the following issues
arise for adjudication :

(1) Whether there is employer-employee
relationship between the management and the
workmen & the duties performed by the
workmen are perennial in nature and the
workmen are entitled to regularization?

(2) Whether the rule of “equal pay for equal work”
is applicable to the workmen?

(3) Reliefifany.
ISSUENO.1

It was submitted from the side of the workmen
applicants that they are working under the control and
supervision of the management right from 1997, 1998 and
1999. It was also submitted that M/o Labour has prohibited
the employment of the contract labour in the process/
operation or work specified in the schedule in the office/
establishment of CPWD, M/o Urban Development and
Employment, New Delhi and the notification for prohibition
of employment of Khalasi were notified by the M/o Labour.
Notification dated 21-07-2002 has been notified in the extra-
ordinary gazette of the GOI in Part-1I Section 3 of the
sub-section 2, '

It was further submitted that after prohibition of
contract labour w.e.f. 21-07-2002 the workmen have been
still continuing their work’ and they should be atleast
treated as daily wager of the management as engaged as
engagement of contract labour has been prohibited by the
Government we.f. 21-07-2002.
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It was further submitted that CPWD is not making
payment to the workmen equal wages in time scale with all
the allowances as made to the regular employees. The
daily rated workers in the category of Wireman & Khalasi
have been getting their wages in time scale plus (+) DA,
ADA HRA CCA, IR except increment. These workers are
also entitled to the wages fixed in time scale from the date
of their initial employment being skilled workmen,

It was submitted from the side of the management
that the workmen have been engaged by the contractor
and they are working under the control and supervision of
the contractor. It cannot be said that their services are
integrated with the management. CPWD has been assi gned
maintenance of Andaman & Nicobar Bhawan and the
CPWD hasengaged private agency for performing the work
m public interest and the claimants have been engaged by
such private agency and are being paid by such agency.
They are being controlled and supervised by the agencies
under whom they work.

It was further submitted that the workmen at S1. No, 1
to 3, Shri Laljeet Yadav, Wireman, Shri Satish Kumar,
Wireman and Shri Ajay Kumar, K halasi were engaged by
M/s. Naini Electricals in the premises of A & N Guest House.
The workmen at S1. No. 4 & 6, Shri Omkar Singh, Wirerman
and Shri Ram Ganesh, Khalasi are the employees of
M/s. M. S. Rawat, UK Enterprises and these workmen have
been engaged at Bihar Niwas and the workman
Shri Yogender Singh was deputed for work at AARDO
Building under the control of SD-IVED Vth. CPWD has
awarded specified work of maintenance and operation of
electricals to the aforesaid contractors and the said
contractors are performing the awarded job in terms of the
contract and the applicants arc working for the said
contractors. The workmen have been employed against
the deposit work for which regular staff is not required to
be posted as this is not perennial nature of work for CPWD
and 1t can be discontinued by any time by the concerned
government,

Contract has been awarded for specific job and not
for employment.

The workmen have filed photocopies of Log Book.
In the log book complaints have been registered and repairs
have been done by these workmen. It is admitted that it
has been signed by the Jr. Engineer, CPWD.

It was submitted by the management that by mere
signing of the log book it cannot be presumed that the
workmen worked under the control and supervision of the
management. The complaints made are registered and the
workmen are given to repair the lines where compiaint has
been made. There is no proof that the management assigned
the job to the workmen. The workmen were sent by the
contractors. They received the complaints and they acted
accordingly. The workmen did not work in the premises of

the management as A & N Bhawan/Guest House and Bihar .
Niwas are not the premises owned by the CPWD. Only the:
specific work of maintenance has been assigned to the
CPWD and CPWD has engaged contractors for the specific
Jjob.

The workman Shri Laljeet Yadav has admitted that
he got his salary from the contractor throughout. He has
further admitted that he was assigned work by
Shri Sachdeva, Contractor and he worked in A& N Bhawan,
Chanakyapuri, New Delhi. He has further admitted that he
has also worked for Sachdeva at Janpat Bhawan other
multistoreyed building where Sh. Sachdeva was contractor
inthe year 1994—1997. This workman has further admitted
that Rajeev—Sanjecv Electrical got the contract for wiring
etc. in A & N Bhawan. He has further admitted that he
works sometimes at A & N Bhawan, sometimes in some
other unit where he was sent by the contractor from time to
time. He has further admitted that he did not know for
which sub-division of CPWD he had worked. He has
further admitted that he had made request to M/s, Naini
Electricals that he may send him at any place for work. The
workman has further admitted that he was prepared if the
contractor asked him to leave his job. The management
has awarded the contract to the contractor for maintenance
and operation of electrical services in A & N Bhawan/
Guest House.

Sh. Lajeet Yadav has also admitted that A & N
Bhawan/Guest House is owned by the government of
A & N. The Government awards the contract to CPWD for
maintenance and CPWD gives it to the contractors,

The workman Shri Omkar Singh has also admitted
that he never applied for service with the management and
all the workmen were getting their salary from the
contractor. The terms of salary etc. were settled by the
contractor.

From perusal of the cross-examination of these two
workmen namely Shri Laljeet Yadav and Shri Omkar Singh
it stands established that the workmen worked under the
control and supervision of the contractor and used to get
their salaries through contractor under whom they worked.
The workmen acted according to the contractor and not
according to the management.

These workmen have also admitted that the CPWD
has been assigned the work of maintenance of different
units just as Bihar Niwas and A & N Bhawan/Guest House
by the concerned government and the CPWD awards the
same job to some contractor and the contractors engages
the workmen for his own job i.e. maintenance of A & N
Bhawan/Guest House, Bihar Niwas etc. So it cannot be
said that the management engaged the workmen for its
own'work. '

It was submitted from the side of the management
that in view of Uma Devi 2006 SCC (L&S) 753 no question
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of regularization arises. The Hon’ble Supreme Court in the
same case has also emphasized that the Courts/Tribunals
in their sympathy for the handful ad hoc/casual employees
before it cannot ignore the claims for equal opportinity
for the teening millions of the country who are also seeking
employment. In such case, the Courts/Tribunals should
adhere to the constitutional norms and should not water
down constitutional requirement in any way.

It hasbeen held in 2006 SCC (L&S) 753. “one aspect
needs to be clarified. There may be cases where irregular
appointment (not illegal appointments) as explained in
8. V. Narayanappa, R.N. Nanjudappa and B. N. Nagarajan
and referred to in para 15 above of duly qualified persons
in duly sanctioned vacant posts might have been made
and the employees have continued to work for ten years or
more but without the intervention.

It was submitted from the side of the management
that it is admitted that the workmen have been continued
under the ordets of the Hon’ble High Court of Delhi. The
workman initially invoked the writ jurisdiction and the
Hon’ble High Court ordered that the workman will be
continued in case the contractors are changed.

It is obvious that the management continued these -

workmen under the directions of the Hon’ble Delhi High
Court. '

It was. submitted from the side of the workmen that
in Steel Authority of India’s case the Hon’ble Apex Court
directed the industrial adjudicator to regularize the services
of the workmen if the contract is found sham and not
genuine. This case law has not been distinguished in Uma
Devi’s case.

It was submitted from the side of the workmen that it
is admitted to the management that the government has
abolished the contract labour by notification dated
21-7-2002. The circumstances changed and there was no
need to get the work done through the contractor. Contract
Labour has been prohibited by the government. Contract
Labour has been abolished, so there is no question of
continuing the contract work by the CPWD, The
continuation of the contract labour even after notification
of prohibition of contract labour is illegal and arbitrary,
The engagement of contractors became illegal atleast from

21-7-2002. The workmen have been continued. They have. -

worked almost for 8 to 9 years. In the facts and circumstances
of the case the workmen shall be tréated as daily wagers
atleast from 21-7-2002 and they are entitled to all the benefits
of a daily wager. .

There is no employer-employee relationship between
the management and the workmen prior to 21-7-2002 as
contract labour was not prohibited till then. After
prohibition of contract labour the workmen became the
daily wagers or ad hoc appointees of the management and
there is gmployer-employee relationship after 21-7-2002.

- The work assigned to the workmern is of sufficient
duration and is perennial in nature. The workmen have

" been discharging these duties for 8 to 9 years so it is a

work of sufficient duration. Such work cannot be performed
by engaging contractors.

It is true that in’ Uma Devi’s case the case of Steel
Authority of India has neither been distinguished nor
approved by the Constitution Bench. The workmen have
not established that they worked under the complete
control and supervision of the management. They have
received their payments from the contractors. They have
admitted that they were engaged by the contractors and
they worked under their direction. So the case of Steel
Authority of India is not applicable in the instant case. The
workmen have been continued under the direction of the
Hon’ble Delhi High Court. So they are not entitled to
regularization. The management has continued them after
21-7-2002 after prohibition of contract labour. In such
circumstances the workmen have become daily wagers of
the management and they are entitled to all the benefits of
adaily wager afier 21-7-2002.

This issue is decided accordingly.
ISSUENO. 2:

It was submitted from the side of the workmen that in
view of Surinder Singh’s case the workmen are entitled to
Equal Pay for Equal Work from the initial date of their
cngagement. ;

In the instant case the workmen were initially
engaged through contractor and they have been paid
minimum wages by the contractor or the management, so
the principles laid down in Surinder Singh’s case of the
Hon’ble Apex Court is not applicable in' this case. The

‘workmen were initially engaged as contract labour and

payment to them has been made according to the provisions
in this respect.

It has beén held in 1998 II LLJ 633 by the Hon'ble
Apex Court as under :

“ ‘Equal Pay for Equal Work’ principle—If there is
clear-cut difference in recruitment qualifications,
regarding experience as well as educational
qualification, between two sets of employees, there
cannot be antomatic linkage and parity of treatment
for retrospective revision of pay scales—To grant
relief in such circumstances would result in reverse
discrimination in favour of claimants to relief.”

The workmen were initially engaged by the contractor
without considering their educational qualification etc. So
they cannot be placed at par with regularly sclected
workmen.
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It has been held in (2003) 6 SC 123 as under .—

“ *The principle of *equal pay for equal work’ is not
always casy to apply. There are inherent difficulties
in comparing and evaluating the work done by
different persons in different organizations, or even
in the same organization. It is a concept which
requires for its applicability complete and wholesale
identity between a group of employees claiming
identical pay scales and the other group of employees
who have already earned such pay scales. The
problem about equal pay cannot always be translated
into a mathematical formula.”

From perusal of this judgment of the Hon’ble Apex
Court, it becomes quite obvious that after establishing
complete and wholcsale identity, identical pay scales can
be decided. The workmen were engaged as contract
workers initially, so they cannot be placed at par with the
employees appointed on a regular basis. They have been
paid wages as per the provisions existing at present.

It has been held in AIR 1986 SC 584 as under :—

“Surinder Singh and another Petitioners Vs. The
Engineer in Chief CPWD and other Respondents—

“ Constitution of India, Art. 39—"“Equal Pay for Equal
Work”--Doctrine of, is required to be applied to
persons cmployed on a daily wage basis—they are
entitied-to same wages as are paid to similarly
employed employees.”

The workmen were not daily wagers and they were
not performing duties as regular employees. They were
initially engaged as contract labours. They are not entitled
to “Equal Pay for Equal Work”.

This issue is decided accordingly.
ISSUENO. 3:

From perusal of the findings of issue No. 1 & 2 it
becomes quite obvious that the workmen are not entitled
to regularization and equal pay for.equal work. It has been
held in issue No. 1 that they shall be deemed to be daily
wagers of the management after 21-07-2002 after prohibition

of contract labour. Engagement of contact labour is illegal *

in view of prohibition of contract labour, The workmen
have become the daily wagers of the management in view
of the illegal contract and they are entitled to get all the
benefits of daily wagers as per the provisions of labour
laws specifically Sec. 25F, G& H.

The reference is replied thus :

The demand of the CPWD Mazdoor Union for equal
wages for equal work and regularization of the services of
contract labourers, namely S/Shri Lalject Yadav, Wireman,
Satish Kumar, Wireman, Ajai Kumar, Khalasi, Omkar Singh,
Wireman, Yogender, Wireman & Ram Ganesh, Khalasi in
Electrical Divisions 4 & 14 of the Central Public Works

Department, New Delhi is neither legal nor justified. The
workmen are entitled to be treated as daily wagers of the
management after 21-07-2002 and are entitled to all the
benefits of daily wagers,

The award is given accordingly.

Date : 19-09-2007 R.N.RAI, Presiding Officer
% feewht, 27 ey, 2007

I3, 3096, — aireifiren Rrarg sifufrm, 1947 (1947
W1 14) F °4RT 17 % AR A, Fa wown h sy 2,
%y % weas Friem 3t % e e, smEy
¥ fiféve sitehfies faa & = T, st st
. 2, % oot & TorR (ded Sen-82/2006) # IR
At ], I nllE WA 27-9-2007 W@ go My

[, T1-42012/228/2005-3T8 3R (Fraq-11)]
3G AR NG, T A

New Delhi, the 27th September, 2007

S.0. 3096.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 82/
2006) of the Central Government Industrial Tribunal-cum-
Labour Court No. 2, New Delhi as shown in the Annexure,
in the Industrial Dispute between the management of
CPWD, and their workmen, received by the Central
Government on 27-9-2007.

[No. L42012/228/2005-IR (CM-11)]
AJAY KUMAR GAUR, Desk Officer

ANNEXURE

BEFORE THE PRESIDING OFFICER, CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-II, NEW DELHI

Shri R.N. Rai, Presiding Officer
1. D. No. 82/2006
INTHEMATTEROF:

Shri Saudagar,

C/o. All India CPWD (MRM) Karamchari San gathan
4823, Balbir Nagar Extension,

(Gali No. 13, Sahadara,

Delhi-110032,

Pl

Versus

The Executive Engineer,
{Pushp Vihar Maint, Divn.),
Pushpa Bhawan,

New Dethi.
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©  AWARD

The Ministry of Labour by its letter No. L-42012/228/
2005-IR (CM-1I) Central Government dt. 5-10-2006 has
referred the following point for adjudication.

The point runs as hereunder

“Whether the demand of the union for regularization
of services of Shri Saudagar, Mason w.e.f. 1-8-1983

-and payment of consequential financial benefits is
legal and justified ? If yes, to what retief the workman
is entitled and from which date.”

It transpires from perusal of the order sheet that the
workman was sent notice on 7-11-2006 for filing claim on
15-1-2007. He has not filed claim statement on 5-1-2007,
12-2-2007, 13-3-2007, 13-4-2007, 8-5-2007, 23-7-2007 and
3-9-2007. The claimant has failed to file claim statement
after sufficient opportunity being given to him.

‘No dispute award is given.

Date : 13-9-2007
R.N. RAI, Presiding Officer
78 feeeft, 27 e, 2007

3. 3097.—irehfir forar sfufam, 1947 (1947
1 14) T URT 17 % ST H, F TR R we
HRYA TR sfvean fofis ¥ yeudy & g i
SR T R % W, srqEa  Frfte sitif faarg &
Fa R, rdfies srftmw, wows ¥ dure (ved
HEHI-7/2005) N gt w ¥, S Mﬂm Eq
27-9-2007 ! WT@ T &1 |

[F. U&1-42012/4/2004-31 311 (Hh@m-11) ]-

New Delhi, the 27th September, 2007

8.0. 3097.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 7/2005)
of the Central Government Industrial Tribunal-cum-Labour
Court, Lucknow as shown in the Annexure, in the Industrial
Dispute between . the management of Nuclear Power
Corporation of India Limited and their workmen, which was
received by the Central Government-on 27-9-2007.

[No. L-42012/4/2004-IR (CM-II)]
AJAY KUMAR GAUR, Desk Officer

ANNEXURE

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, LUCKNOW

PRESENT
Shrikant Shukla, Presiding Officer

4114 GIO7—11

L D, No. 7/2005
Ref. No. L42012/4/2004-IR (CM-II) Dt. 17-1-05
BETWEEN.
Sri Rajesh Vishwakarma,
S/o Sh. Hari Shankar Vishwakarma,
H. No. N-275, Shiwalik Nagar,
BHEL, Ranipur,
Hardwar (Uttranchal)
AND -
1. The Deputy Chief Engineer,
Nuclear Power Corporation of India Ltd.,
. Administrative Bhawan No. 3, C/oB HEL.,
Ranipur,
Hardwar (Uttranchal)

2. The Chairman-cum-Mzanaging Director,
Nuclear Power Corporation of India Ltd.
Head Office, Vikram Sarabhai Bhawan,
Murnbai-400094.

AWARD

The Government of India, Ministry of Labour, New
Delhi referred the following dispute vide No. 1.-42012/4/
2004-IR (CM-II) dated 17-1-05 for adjudication to the
Presiding Officer, CGIT-cum-Labour Court, Lucknow :

“Whether the. Action of Management of Nuclear
Power Corporation of India Limited in terminating
the services of Sri Rajesh Vishwakarma S/o Hari
Shankar Vishwakarma, Typing/Clerk w.e.f, 21-7-03 is
legal and justified ? If not to what rellef he is entitled
to?7

The case of the worker Sri Rajesh Vishwakarma is
that he was engaged on the post of Typist/Clerk by the Dy,
Chief Engineer Sri R. K. Jain in the office of Nuclear Power
Corporation of India Ltd., Hardwar (Uttranchal) on 6-2-97
and continuously, worked upto oral termination i.e.
21-7-03. The management of the corporation provided the
facilities inchuding wages, but did not regularize his services
and the engagement was treated temporary. The work
pertained to campus of B.H.E.L., Hardwar and
Sri Jain authorised/permitted issue of gate pass to the
workman from BHEL Administration. Workman always
attended his duty and signed the attendance register.
Worker has alleged that he received goods, material
equipment on behalf of Nuclear Power Corporation of India
Ltd., and despatched all official document, Worker
purchased computer parts for repairing on behalf of Nuclear
Power Corporation of India Ltd. Bills and voucher duly
signed by the workman were approved from time to time.
Worker has also alleged that he was terminated without
notice, notice pay or compensation in violation of section
25F of Industrial Disputes Act, 1947, although he completed
240 days work in every calender year. Though the worker
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was engaged on daily wages of Rs. 40 per day which was
later increased to Rs. 110 per day, but he was getting the
same on monthly basis. Workman has stated that he
approached to the employer and gave representation by
registered post dt. 31-7-03 which was refused by the
opposite party no. 2. Workman is therefore entitled to
reinstatement with full back wages and other consequential
benefits. Worker has accordingly prayed for reinstatemen*
with full back wages and consequential benefits.

Worker has filed following photocoples of
documents with list paper no. C-8.

1. Worker’s representation dt. 31-7 -03.

2. Letter of Dy. Manager (P and R) addresed to
SriJ. K. Jain, Head QA Office NPCIL, Hardwar
de23-5-03.

3. Application of the worker dt. 7-3-2003 addressed
to CMD, NDCIL and Director (Personnel),
Mumbai with bio data.

4. Letter of Addl. GM, BHEL, Hardwar to incharge
(gate pass) CISF, BHEL, Hardwar for 20-1-03 to
20-4-03 for 800 to 1700 Hrs.

3. Letter of Sr. Executive Engineer, NPCL, Hardwar
requesting issue of gate pass from 8-10-02 to
12-10-02 addressed to Asstt. Commondent, CISF,
BHEL, Hardwar.

6. Gate Pass.
7. Visitor entry passes,

8. Application of issue of provisional Identity Card
and Provisional Identity Cards dt. 3-9-01,
1-6-2000.

9. Temp. permission for various period as customer
inthe name of workman.

10. Application of the worker for renewal of gate
pass stating himself on typist on contract basis
dated 10-10-02, 8-1-02,

11. Request for issue of gate pass.
12, Attendance Sheets.

13. Paying slip, material gate pass.
14, Extract of despatch register.
15. Misc. documents.

Dy. General Manager, Narora Afomic Power.Station
has filed the written statement on behalf of opposite parties.
Itis submitted that NPCIL opposite party has a small office
_in BHEL premises in Hardwar where only 3 engineers are
posted from the Head quarters and their main duties are to
coordinate the work related to Quality Assurance of items
indented at BHEL, Hardwar. Whenever there is any
requirement of assistance of any Typing etc. these engineers

in their individual discretion are free to get the work done
from outside/open market on assignment payment basis.
Initially the opposite party engineers at Hardwar had an
arrangement with one Mr, Ajay Singhal to collect and deliver
the typing work of the office of Hardwar. Sri Rajesh
Vishwakarma was deputed on behalf of Mr. Ajay Singhal,
the contracting Agency for collection and delivery of typing
material. Under this circumstances Mr. Ajay Singhal or Sri
Rajesh Vishwakarma used to raise bills on the opposite
party or used to discharge receipt vouchers in favour of
the opposite party in token of amounts/payments received.
The arrangement as above was in vogue roughly from Feb.
97 till middle of the year 2000. Thereafier Sri Rajesh
Vishwakarma came forward and offered for taking up typing
work on chargeable basis i.e. per page and himself offered
to come office of opposite party for collecting and delivering
the typing work. Under this arrangement Sri Rajesh
Vishwakarma took the job contract himself directly.
Sri Vishwakarma was taking the typing documents from
the QS of the Hardwar and after completing/typing the
same outside the office, he returned the same to QS office
alongwith a bill duly signed for payment. Since QS office
of NPCIL is located in BHEL premises, Hardwar. Sri
Vishwakarma was required to possess an entry pass to
enter BHEL premises. As per security procedure of BHEL,
no one is allowed without any authorization pass/identity
to enter into the BHEL premises. Accordingly he was issued
provisional identity card by BHEL as issued to the visitors,
which was reviewed and extended from time to time. The
entry pass enable Sri Vishwakarma to enter office premises
at frequent intervals for collecting the documents and again
handing over back the same to the QS engineers. The
entry permit was issued by BHEL on the request of NPCIL.
Issuing an entry permit does not mean that Sri Vishwakarma
was an employee of the opposite party and this did not
create any employer employee relationship between the
opposite party and the Sri Vishwakarma. Hence used to
take job work from the office of the opposite party and
used to get it typed from/at a private typing Institute and
used to charge on the basis of number of pages typed by
issuing a signed bill for/on behalf of said typing institute.
Thus, Sri Vishwakarma was never in the employment of
NPCIL opposite party and he does not come within the
definition of the term workman. Under this arrangement
Sri Vishwakarma charged typing charges at the rate of
Rs. 4 per page. The opposite party has specifically denied
the appointment of Sri Vishwakarma as typing/clerk. It is
further submitted that it is false that Dy, Chief Engineer
engaged him on the post of typist/clerk. As a matter of fact -
the NPCIL opposite party had no jurisdiction to terminate
the services of Sri Vishwakarma in absence of employer-
employcee relationship. On alleged date of termination i.e.
21-7-03 no cause of action and no Industrial Dispute worth
its name arose or existed. The allegation of Sri Vishwakarma
that he was engaged and paid wages is stated to be false

‘by. the opposite party. .
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“The contents of para 13 of applicant's statment of
claim are not admitted. It is also very relevant to
highlight that the opposite. party is a Registered
Establishment under section 7 of Contract Labour
{Regulation & Abolition) Act. Various jobs of casual,
sporadic and intermittent nature have and can be
given on contract basis. In view of the registration,
the opposite party is permitted to engage a
“Contractor” as prescribed under Section 2 (c) of
Contract Labour (Regulation & Abolition) Act, In
line with these provisions, opposile party is engaging
contractors by awarding works of different nature,
which were/are undertaken by the contractors though

contract labourers or sub-contractor. Applicant was.

one of such contract labour engaged by a contractor
Sri Ajay Singhal in the initial period. Hence, there
was no direct relationship of employer-employee
between’ opposite party and the applicant and
therefore, the provisions of 2(k) of Industrial Disputes
Act, 1947 do not even apply in this case,

Opposite party has filed the photocopies of
documents with list C. 19. The documents are as follows :

1. Photocopy of covering letter bearing
No. 8-ALC-1I/38(4) R dt. 2 April, 98 of ALC(C)
Bombay alongwith the photocopy of
Registration No. B-ALC/11/35(4)-R dt. 2-4-98,

2 Photoéopy of letter dt, 12/14-7-95 of Sri JK Jain

recommending for issuing a formal contract to -

Mr. Ajay Singhal.

3. Photocopy of letter dt. 18-1-96 of Sri JK Jain
addressed to Sri Ajay Singhal regarding
awarding of contract.

4. Photocopy of contractor’s bill dt. 7-3-97,
5. Photocopy of receipt voucher dt. 7-3-97 signed

by Sri Rajesh Vishwakarma on behalf of

contractor Ajay Singhal.

6. Photocopy of contractor Ajay Singhal's bill dt.
7298,

7. Photocopy of receipt voucher dt. 7-2-98 signed
by Rajesh Vishwakarma on behalf of contractor
Ajay Singhal. )

8 i’hotocopy of contractor's bill of Ajay Singhal
dated 7-3-98.

9. Photocopy receipt voucher dt. 7-3-98 signed
by Rajesh Vishwakarma for and on behalf of
Ajay Singhal, '

10. Photocopy of request letter dt. 30-5-2000 of

Rajesh Vishwakarma for taking up typing work
on chargeable basis.
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11. Photocopy of application dt. 30-5-2000 of Rajesh
Vishwakarma for issuing of provisional identity
card. ' ‘

12. Photocopy of letter dt. 30-5-2000 of Sri JK Jain
bearing subject of gate pass from 5-6-2000 fo
31301, :

13, Photocopy of application for issue of
contractor’s gate pass.

. L)
"14. Photocopy of provisional identity card (front
side and back side) bearing date of issue
8-7-2002, '

15. Photocopy of noting of JK Jain dt. 8-1-03 for
issue of gate pass.

16. Photocopy of application dt. 18-1-03 of Rajesh

Vishwakarma requesting for typing work

- chargeable on per page basis and for issue of
identity card.

17. Photocopy of letter dt. 18-1-03 of BHEL bearing
subject gate pass to Sri Rajesh Vishwakarma.

18. Photocopy of aplication dt, 8-1-03 for issue of
contractor’s gate pass.

19. Photocopy of application dt. 16-4-03 of Rajesh

: Vishwakarma requesting for taking typing and
delivering typing material/papers.

20. Photocopy of application dt. 19-7-03 of Rajesh

Viswakarma for taking and delivering typing
material/papers. :

21. Photocopy of bills/cash memo signed by Rajesh
Vishwakarma as well as receipted by Sri Rajesh
in token of having receipt of payments covering
the period from 6-5-2000 to 30-6-2000 the total
no. of papers are 79,

Worker has examined himself. Opposite party has
examined Sri JK Jain. Add. Chief Engineer of NPCIL.

Parties have filed the written arguments.
Opposites party: has filed the photostat copies of

. bills~cum-receipt for typing papers No. C-40 to C-119. These
bills are over two hundred. Worker Sri Vishwakirma has

admitted the signatures on the said bills. The bills are under
the signature of Sri Rajesh Vishwakarma and has signed
acknowledging the payment thereof, Bills have been raised
by typing at the rate of Rs. 4 per page. When 51} Rajesh
Vishwakarma was confronted with the said document in
cross-examination the worker stated ' TR (40 W TSN
C-119 W NPCIL i fod g 9 1 ¢ oft w0 &Y wememoaen
¥ geafafy ¥

The said bill-cum-receipt are right from 6-5-2000 to
30-6-2000. These are repular bills-curn-receipt belonging to
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each and every month, during the said period. This is the
evidence, which shows that Sri Vishwakarma charged the
typing charge at the rate of Rs. 4 per page and the name of
student typing and shorthand Institute was used for raising
the bill. '

There are some more documents filed by the opposite
party on such document is C-29 the signature on which is
admitted to Sri Vishwakarma, Letter is dt. 30-5-2000 in which
Sri Rajesh Vishwakarma has offered himself for typing work
on chargeable basis is paper page. Through this letter Sri

Vishwakarma has to allow him to come to his office for |

collecting and delivering the documents when confronted
with this document Sri Vishwakarma has stated on the corss
examination that “C-29 T JFH weawi Ty 3%, 3
3 %3 | Later on in the cross-examination he has stated,
*o7gt ame T fop B 30-5-2000 ) ¥ v NPCIL ) famn
a1« C-29 8 for enwg 3% I F v § | T E
T | ST SRR TR & | aTcftiee F o o s
T ot

Worker has not mentioned a single work against
Sri J.K. Jain that he got the letter C-29 typed and got it
signed forcibly, although he was aware of the contents.
Even in cross-examination not a single question was asked
about obtaining signature forcibly.

Meaning thereby the Rajesh Vishwakarma be
knowingly fully well the contents signed on the original of
C-29 and delivered it to Sri 1.K. Jain.

- Opposite party has filed another document i.e. C-35
letter of Sri Vishwakarma the contents of which are
produced below :

A F,
st A%, H
Hod @R, o e ffies
MRl TR
wRgR ,
ferem : argfin @ wwataa = % o wedaroes
frie & fa 3 NPCIL % warita sratera F 20 s,
2003 9 20-4-2003 T 20ERin e wirndt ¥ Smam T
e ¥ | @i @ e wra R emghi s i
F ¥Y TR SN F o omweIeT WEE R W
) A0 Mg S B A, v # &k wfafafy gem )
Tirelf
Sd/-
WY favmeE
s 18-1-2003
Sri Vishwakarma was confronted io the said document
incross-examination. Sri Vishwakarma stated " S NPCIL

=t e o1 NPCIL ¥ &t aen 2rsfii =61 et & o
oA )

On the existence of above facts it is evident that the
worker offered himself for job work of typing on agreed
rate from a private shorthand and typing institute during
6-5-2000 to 30-6-2000. How and why he submitted the bill
and received the amount therein has not been explained by
Sri Vishwakarma. These documentary evidence go to the
root of the case.

Now, the oral evidence of parties ar¢'perused by me.
Sri Vishwakarma has stated in his examination in chief that
he was appointed on 6-2-97 by Dy. Chief Engineer on the
post of Typist clerk. )

The question is if at all there is any post of Typist
clerk in the office of NPCIL. Hardwar. Sri J. K. Jain has
stated on oath that he is Addi. Chief Engineer. There is a
small office of NPCIL in Hardwar which is situated in the
premises.of the BHEL. The office is to inspect the quality
of goods, which are purchased by NPCIL. There is no
clerical work in this office. Meaning thereby that there exists
no post of typist clerk.

Worker Sri Vishwakarma has admitted that it is the
Personal Deptt. (Karmik Vibhag) which recruits the
employees. He has also admitted that Karmik Vibhag has
never appointed him. He has also admitted that the
educational qualification of different vacancies and the
vacancies are notified, but no notice was published when
he was engaged nor there was any interview and selection,
He stated that approached Sri J. K. Jain, has appointed him
on daily wage, but Sri Jain who has been examined by
opposite party does not corroborate the story. NPCIL is
not a private industry or a firm run by a propriter. It is very
important and senstive industry of Govt. of India and such
appointments/engagements are strictly prohibited.

Now-a-days industries arc resorting to out sourcing
the job on contract, to achive the target (goal) with minimum -
expense to economise the expenditure in the interest of
State. Everyone is aware that where there is no full time job
for a typist/clerk, why one should go for employing typist
clerk ? From the evidence on record the fact is that NPCIL
is a valued customer for BHEL again a government
industry) and it has provided a small accommodation for
housing the small office of the NPCIL. Goal and objective
is to inspect and ensuare the quality of goods which NPCIL
purchases. This task of quality assurance is that of qualified
highly educated scientists and engineer, In the Defence
Department of India Quality Assurance unit is managed
not at production point, but separately and are such unit is
located at Kanpur. In the present case the NPCIL ‘is
arranging the task at production point iiself to check
unnecessary transit expenses of the BHEL, as it the goods
supphied inferior in quality and defective, the BHEL is to
received back the goods and to incur heavy expenses. As
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such there is hardly any need of clerk as the engineers
have to themselves prepare the inspection report. Had there
been any need of full time clerk the NPCIL, Personal Depit.
would have posted one at Hardwar. The witness Sri J.K.

Jain Addl.Chief Engineer. He has stated. * NPCIL %GR
% Brer snftra ¥ wit BHEL 9im 7 fiera # | NPCIL anferdt
waS 1 wralerd ¥ | S Wt NPCIL 39 %3 & S8
(ORI 5 e % aread o we ¥ frad e
arfereprl & WO F srhen €1 1992 § W € 9 T W
- & | HY wriea ¥ ffes o A i &)

H ardt oft o farearrt o) o € | v o e
F oy # i I w € 39 R =i ot & el
ity & SR W Fa 4t erer Tawa =t 9w e an
= A1 ¥ 2 (Document for type) ¥ fod 1 anit ooy
foure gw ot 9 5t 79w favasat #t e 4| it fest
= = = R )

1997 %t Tl Wrd | T I T FI 411 =S 2000
T o S AR A T v 3 qed s e
T g9 W Q¥ anfim e e ) §my R
A 9T ¥ ST | T Wk o R  Fort v wh
AT A, 29, 35, 38 ¥ | 5 Wi o ¥y 4 T @ g o
st fren om #@ 4 S F STER YA g e
St Pervera 2eftim o1 e AT R ek o & ¥ et
A et ST o ot H i e i ofaa e €
MEC40H C-1197HE)

NPCIL = vy fergeserstl 3 wear 2 st o)
% gy e & | e e dasey s wew & dE gy 9

7 o) 78R FHE Engage fae ot =7 @t ot it =t

frge =0 1 AfueR # | 4fF woR wier fa A T 9
a7 o Tl 5 wee Al 33 | A Ryl 3 et AL 9w

TR TR & w9 H w0 T P | T WS A e )

e man SR A A T g arfw 0 A mE i
Srrod=q thme 1ET & o v gt wmm § e F o Frivw
arfiranrt oft areard & d2d € =¥ gfem wa € oot e
NPCIL @ s § 5% & wiwe #¢ ar €| BHEL ¥ w =
a1 T T AT waw s § gean #t g @ BHEL
g Il e & A 9 g ww € 7 W i e
A A A ¥ R sifign o e S s @3 %
HRO T B HE T Yo g et W wrie
H f ¥ 1 o o o1 & 5 g F @m A ¥ o wrEm wRn
B et e F )

€219 C 22 HZFX T Hae ¥ & ara TrER ¥
C 23 & C 28 7% ¥ %o W favaswni & Jrm &0 %
wEad ¥

C 29 %7 % Tl g wame it fawermt TR R e

ST L TR S vt 3w TR are ot

o Favest 5w @ fgan o)

C 359 C 38 oft off Frwerst 3 = @ AR A A
NPCIL ® fifirmai v &) v fuifa wfien & 19 NPCIL
o ¥ | swek g fifeea WerER 9% O 9RO H WHE-
e R 9 Fraffa w53 v ot € aan Fraffa
wiFa ¥ STgER s A Frafea @ ot &) o el =
Ieere o ¥ 3o wufn =il ot weafr dm d @
gy Afewer 7 gy S8frde ol fva wm #)

NPCIL =} #1¢ g wfigr o =i ¥ = 6 = Frgfim
ftrr Sz &1

Following are the extract of statement in cross-

~ examination of Shri Rajesh Vishwakarma.

R 6 TR, 1997 | 21-7-03 T T TR F T
R Fean | ' :

@ 3. %, 39 9 NPCIL ¥ $Siifrr 4 3 frgea feen
o1 | 7% ¢ Frgfim v 1 faem o1 72 S, %S % stamn
forelt 3 ot =6 =3 o ford =7t = | @ I A 40 T R e
mftafaes faerm «n”’

g3 et oY oA welte et & ot oft of v €t

BASR = W T arl’

(ST A, C 239 C 28 T Y T e 1 e+ e
for 2 e T & fore e YR O O T ST
femme ot WA o on srorg Riwe W F = o

C 29 R g Fateed! wemR K. F T F W)
s foma @ § it T fren mm‘?fa%mél

NPCIL % TR BHEL I8 & # | ADM-3 fafn
i1l

NPCIL § = 3% et BHEL W 7 1 it s g1t &

“cFfmmeniar S w I F TN E 1 FraE

H SRt TEarr i) _

“=prreme C 35 99 famman e aWn 9w TR qw e
/a7 1§ gAY NPCIL = a7 1 NPCIL ST aem 2rgfa
) AHL TH HTAT 1| FF S, C 40 § FFC 119 R 500
NPCIL =t T2 7 | 31 weft W A Teaner asp weafafy &)
40 . A9 R AW @ g0 TET IFan A R TG Sewa T
wR 7€ wm

40 %, wm%m@wﬂﬁmﬂ anl”
‘1993 F BA firan 2002 3 MLA. e

oy Tt T PR NPCIL & werdh agfrel wn Frgfi
sl W R '
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it form = am H9 g v wm § wia
=t frgaa =)

it fosm 3948 Frgfem it = =t 1 =rfrerm-wm
FRAEA | o e 4 S iy e o g

NPCIL % ford Fraffea <iveran wd omvg 2t 2 1 Referar
TR 93§ ywim 9 € F w9 @ @ 9 g
Wi T gg ot

"o wE Ta § o ol g % e @ g w
T 059 A A T3 % e | witsfis froar o7

"o o wEW e € R NPCIL 2 83 i 3 31
e F T Fuy T2 a1

Admittedly there is no appointment order to prove
that there was any contract of employment between the
parties as an employer and employee. There is no post of
typist/clerk under Sri J. K. Jain. Admittedly there is no
notification and vacancy in the news papers or employment
~ news, no selection committee, no selection etc,

There is no evidence to prove that Sri Vishwakarma
was monthly paid daily wager. except that of Vishwakarma’s
own statement, which is not sufficient (o prove the fact
that he was a daily wage employee.

The photocopy of worker’s own application dt.
8-10-02 is on the record filed by the worker (Sri Rajesh
Vishwakarma himself) and admitted by the representative
of the opposite party is relevant. In this document
Sri Vishwakarma himself has requested the Commandant
(Plants) CISF, M/s. BHEL are as under :

Sub : Entry of Sri Rajesh Vishwakarma working on
contract in NPCIL office.

Dear Sir,

It is requested that Sri Rajesh Vishwakarma may
please allowed to enter in the plant to work at our office
from 8-10-02 to 12-10-02 as his entry pass (Ref No. 651)
has expired on 7-10-02. In this period he will complete ait
formalities to get his entry pass for another three months.

Thanking you,
Sd/-

Sr. Executive Engineer
Seal Nuclear Power Corpn.

The documents shows he was working on contract,
It is a fact established that Sri Vishwakarma is a typist
working on mutually agreed contract, therefore naturally
he shall be known as typist, which is shown. One of the
document i.e. photocopy of Provisional Card the status of
visitor and mentioned as Typist in the column of the name
and address “NPCIL on contract basis™ is written.

So far as the extract of attendence register is
concerned it is found that there are self made and bears no
counter signature of Sri J. K. Jain. Learned representative
of the opposite party has argued that, since Sri Rajesh
Vishwakarma was authorised the office of the opposite
party {o collect typing material, taking undue advantage
he steathly mis-utilised the stationary of BHEL and Seal of
the office of Nuclear Power Corporation the original of
which are in power and possession of Sri Vishwakarma.
Not only this he also misutilised the stationary of Nuclear
Power Corporation as well to create the evidence to support
his case. '

On behalf of worker it is agrued that Sri Vishwakarma
has worked for more than 6 years and this proved by oral
and documentary evidence produced by him, but the
opposite party staled that the worker was contract labour
of Ajay Singhal (Contractor) and subsequently engaged
by opposit party for part time typing work, which is
absolutely wrong and the signatures upon the management
documents have been taken under coercion and due to
need of employment and livelihood of the worker and family,

Itis noteworthy say that the worker has alleged that
he was a daily wager but there is not a single document to
show that he was a daily wage typist. It is only when the
opposite party filed more than 200 bills-cum-receipt of
typing charges duly prepared by himself and signed. Sri
Vishwakarma has come up with the false allegation. Such a
person cannot be trusted on his oral evidence or on the
strength of his documents. Document of opposite party
i.e. C-21 relates back to 12-7-85 written by the Chief Engineer
regarding quotation of 3 parties including Sri Ajay Singhal.
Another document is C-22 dated 18-1-96 a letter addressed
to Sri Ajai Singhal for supply of contract labour. C-23 is a
document of payment in the name of Sri Ajai Singhal
showing a payment of Rs. 1102 for 20 days job +Rs. 110,20
as service charge totalling Rs. 1212.20. It does not show
the labour charges of Rs. 40 per day. During the period of
contract with Ajai Singhal at C-24 is another such receipt
of Sri Vishwakarma for payment of contract tabour charge
at the rate of Rs. 55 per day. paid for 20 days on 7-3-87.
Such are other documents which are C-25. 26, 27 and 28.
These documents produced by Sri Vishwakarma regarding
material gate pass in the name of Sri Vishwakarma is of no
help to him as they inctude Fly spike guard with extension
code, personal computers etc. as these related to typing.
Incase Sri Vishwakarma took these out for replacement for
his work it does not help him to say that he was an employvee
of the opposite party.

In the written argument there is mention of the fact
that the worker submitied an application for sumnrmoning
the documents which was rejected by the court. It is true
that the application dated 17-11-2006 was filed requesting
the summening of attendance register/despatch register,
about 8 months afier the evidence was concluded. at a
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stage when the case was fixed for arguments. Court found
that the same was moved just to cause the delay in disposal
- of the case. None on behalf of the worker was present to
press the application. Moreover the witness Sri JK Jain
has specifically stated that there is no attendance register
maintained in this oﬁice nor there is any despatch register.

The gate passes, Provisional Identity Card and -
Visitor's entry pass is of no help to the worker to prove
that there was at any point of time relationship of employer

and employee between the parties. It is observed that the
BHEL (Bharat Heavy Electricals Ltd.) and Nuclear Power
Corporation both are very much senstive instalation as
BHEL offer for sale the machinery and equipments to

Nuclear Power Corpn. Judicial notice could be taken that .

terrorist activitics were and are in full swing. It is due to
this faction the security has been entrusted to the CISF. It
is not possible for any one to enter without the identity
being established, may it be any one. It is due to this reason
the Addl. General Manager, BHEL Hardwar has written the
letter to Incharge, CISF. The copy of Letter is C-36. Even
Sri Rajesh Vishwakarma has moved application in his own
handwriting, the copy of which is paper No. C-38. The
contents of the application is : ** fig & & % M/s NPCIL,
BHEL—-Hardwar % g =maferg # 21 tia 2003 §
20 JEwE 2003 T VT T HH HCN SEM § 3R A5 I
Fr O T TR IIR W H A R AT T W
IR ¥ o2 TEER-T W 5O w5 ww w5 A s
qramB.A. TR ¥

wret
Sd/-

T favaeat
7 ot wft v
Sri Rajesh Vishwakarma has admitted the signatures

and writing.
Had worker Sri Rajesh Vishwakarma been the
employee he could have been got issued the identity card

which are issued to the employees. There are other
applications tco.

On careful examination of entire evidence on record
I come to the conclusion that the worker has cooked false
story-that he was daily wage employee on the rate of Rs. 40
per day which was subsequently enhanced. There is no
employer and employee relationship between the patties.
It is proved that Sri Vishwakarma on mutual agreement
took up the job of typing atleast w.e.f. 6-5-2000 to 30-6-03
at the rate of Rs. 4 per page and has been regularly raising
the bill and receiving the agreed amount. Prior to the said
period he was paid for the services of typing tendered to
opposite party at the contracted sum since the inception
of the contract. In the circumstances when Sri Rajesh
Vishwakarma was not at all employee of the opposite party

there is hardly question of terminating the services by the
opposite party. Issue is answered accordingly. Sri Rajesh .

~ Vishwakarma is not entitled to any relief.

Lucknow :
19-9-2007

SHRIKANT SHUKLA, Presiding Officer
i"a‘ﬁﬁ'? 27 femer, 2007

3. 3098.—ieifivr s arfufem, 1947 (1947
1 14) F 017 3 arereer H, B TR T fererer
wfifa 3 v ¥ g PriomRT i 37 sfer ¥4,

Taman ¥ faite shtedfins Preme # Sl woww, sifies

Ffysmtoy M =amaeE. |, 11, 9vEhg & dure (wgd
* HEAT 814/2005) H W At &, @WWH%
27-9-2007 T WIS g ML

[¥. T 42012/117/92-3T¢ SR (1) ]
g% fie, 3w siftenrd
New Delhi, the 27th September, 2007

- 8.0, 3098,—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 814/
2005) of the Central Government Industrial Tribunal-cum-
Labour Court No. II, Chandigarh as shownin the Annexure,
in the Industrial Dispute between the employers in relation
to the management of Navodaya Vidyalaya Samiti and
their workman, which was received by the Centra}
Government on 27-9-2007.

{No. L~42012/117/92-R (DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE
CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-II, CHANDIGARH
Shri Kuldip Singh, Presiding Officer
Case L D. No. 814/2005
Registered on ; 7-9-2005
Date of Order ; 1-8-2007

Indetjeet Sareen, House No. 3364, .
Sector-47-D, Chandigarh. .

Versus ‘

Navodaya Vidayalaya Samiti (Regional Office)
Adult Education Building,
Sector-42A, Chandigarh,

APPEARANCE.:
Shri R. S. Manhas, Advocate
Shri D. R. Sharma, Advocate

.. Petitioner»

. . Respondent

For the Workman
For the Management
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AWARD
The following reference has been received from the

Labour Ministry, Government of India vide their letter
No. L-42012/117/92-IR (DU) dated 30th September, 1993 :

“Whether the action of Navodaya Vidyalaya Samiti
Regional Office Sector 42-A, Chandi garh in not
granting the pay scale of Rs. 1200-30-1560-EB-40-
2040 to Mr. Inderjeet Sareen which he was drawing
immediately before the date of his absorption in the
Navodaya Vidyalaya Samit; is legal and justified 7 If
not, what relief he is entitled to and from what
date 7

“Whether the action of Navodaya Vidyalaya Samiti

- Regional Office Sector 42-A, Chandigarh in not
protecting the pay of Shri Inderjeet Sareen in the
scale of Rs. 1200-2040 plus deputation allowance from
the date of his permanent absorption in the Samiti is
legal and justified ? If not, what relief he is entitled to
and from what date 7"

The parties were given notice of the reference who
appeared through their counsel. The workman filed the
Claim Statement and supported his pleadings with his own
affidavit. The Management filed the writien statement and
supported the same with the affidavit of their witness
Mukesh who was also brought in the witness box by the
Management and was cross examined by the workman.

After going through the pleadings of the parties and
the documents placed on record I find that the controversy
between the parties is within a short compass. It is admitted
case of the partics that the workman was employed with
Haryana Agro Industries Corporation, Chandigarh before
he joined service with the Management on deputation on
20th November, 1987, afier having been relieved by his
parent department on 19th November, 1987. What the
Management has disputed is that the workman was working
in the grade of 1200-2040 saying it was the matter between
the workman and the Management. There is also no disputc
that the Management had notified the demand for staff on
deputation including the post of drivers and that the
workman had applied for the post of driver for which he
was selected and given the appointment letter. It is also
admitied that the workman was taken on deputation by
the Management for two years. What is further disputed
by the Management is that the workman was taken on
deputation in the pay scale of 1200-2040. The workman
claims that the Management had given him option either to
opt for the pav scale of the Management or for the grade

he was getting in his parent department plus deputation

allowance and that the workman had opted for the pay
scale of his parent department plus the Deputation
allowance. He has further claimed that he was never
informed by the Management that the pay scale of driver
with them was 950-1500; and that the workman had been

getting the salary at the rate of 1440 and on Jjoining the
Management department Rs. 144 were added to that as:
deputation allowance which he received for two years two
months. He was also allowed two increments at the rate of
Rs. 30 per month raising his basic pay to 1500 but thereafter
his annual increments were stopped suddenly and were
not released despite his repeated requests; and that the
workman had been paid increments at the rate of Rs. 30 per
month twice although the increment at that rate was not in
the grade on 950-1500. To this claim of the workman the
Management has stated that the workman “was duly
informed about the pay scale of a driver with the
Management and even mention to that effect was made in

‘the appointment letter of the workman which he had

accepted and complied with without any reservation. He,
however, was wrongly paid wages at the rate of 1,584 and
when the mistake was detected the same was rectified.
According tothem the driver with the Management conld
not be paid basic pay more than 1500 being maximum of the
grade and whatever more was paid to the workman was
paid due to inadvertence.

The Management has denied that the workman had
opted for pay scale of his parent corporation plus
deputation allowance, but they admitted that the period of
deputation was extended for one year. The workman claimed
that the Management had proposed to the workman to
absorb him permanently in their organization against the
post of driver we.f 19th November, 1989 without

" mentioning about the grade of the post on which they

wanted to absorb him. They sought his consent and
technical resignation for transmitting the samé to his parent
department. They, however, never notified the workman
the pay scale of the post nor gave him the copy of rules
containing the mention about the grade. In fact his
signatures were obtained on the consent and resignation
Ietters on 24th Nov., 1989 without informing him about the
pay scale of the post of driver with the Management nor he
knew about it at the time of tendering the resignation and
his absorption in the Management. To this the Management
has replied that the workman voluntarily with full
knowledge of the rules had opted for the post of driver
with the Management on permanent basis and had tendered
his resignation in his parent department. The workman
having been absorbed permanently with the Managément
was governed by their rules and regulations according to
which a driver with the Management could not get more
than 1500 as basic pay, thereore, the workman could notbe
given higher grade than provided by the rules.

The workman has further claimed that at the time of -
his joining service with the Management on deputation he
was working in the grade of 1200-2040 and was drawing
Rs. 1500 as his basic salary. but the Management did not
protect his pay when they permanently absorbed him with
them by which time he had already earned two annual
increments. They had, however, stopped his future
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increments without any justifitation. He has, therefore;
claimed that the Management having denied him the pay
scale of 1200—2040 has put him (o a great loss and
embarrassment. Sifice he was Alfsty working in that grade,

therefore, he was legally entitled to get the sithé. He has
further claimed that the Managmeent did not consider his
representation made to feimédly the injustice done to him.

He was also not allowed to withdraiv his fesignation. It i
further his claim that as per deputaion (Duties allowance

) nﬂw951FRSR)anypersonondeputationwaSSupposed )

to draw higher pay dild iii ease it is not given the
depuiaionist i$ reqiiired to be sent back to hig parent
department within 6 months. But in this case the
Management absorbed him finally but they did not protect
his salary although they had paid him the same for two
years and two months. Admitting that thé workman had
been paid his salary at the rate of 1500 per motith plus a
stagnation increase of Rs. 25 it is stated by him that the
Management has protected the salary of other deputationist
with them but has denied the saine {o the workman.

In reply to this assertion of the workman, the
Management has submitted that since the pay scale of a
driver with the Management was 950-1500 therefore neither
the workman could clairit higher scale nor the Management
could give him the same. The workman had thi¢ option not
to accept the offer and could go back io his patent
department but it was not done by him, therefore, he was
governed by the pay scale rules of itie Management and
could not claim special treatment. They have denied that
the FRSR rules were applicable to the case of the workmiart.
According to them those rules pertained to the period prior
to his permanent absorption. The workman had voluntarily
sought the absorption. The workman having voluntarily
accepted the appointment, made himselfa subject to those
rules. Now he cannot retract from that. The Management
hasalreadyallowedthewoﬂunanlodrasz 1500 as basic
pay, the claim of the workman, therefore, is without any
merit and it should begdismissed.

“The perusal of the record shows that on 1st October;
1987 the Management issued a letter to the Chief Secretaries
of States of Punjab, Haryana, J&K, H.P. and UT of

Chandigarh and Dethi by which they notified the post

available with the Management offering to accept persons
on deputation. The letter contains the nomenclature of
pay scales and eligibility criteria. Fifth category of post
was “having five years experience as driver” The letter
further reads that the deputation could be extended but
not beyond threg years: However, the selected person
could be absorbed in the department perianently. The
letter further reads that the selected persons shall draw the
salary in accordance with the order of the Finance Ministry
issued on 4th May, 1961 as amended from time to time.
Giving the features of the Management Samiti it further
said that the pay scale shall be govemed under rules of the

Samiti and there witl be no relaxation in that regard. There

4114 GII07T—12

is a copy of the application of the workman made by him to
his MD ‘requesting to forward his application for
appoifisment on deputaion with the-Management. The
next Tetter show that an interview letter was given to the
workman on 10th October, 1987. There is also letter dated
13th Nov., 1987 by which the workman was appointed in
the grade of 950-20-1150-EB-25-1150. There is nothing
mentioned in this letter that the workman was allowed any
higher scale or protection of his salary as is claimed by
hitti. There is also copy of the order issued by Haryana
Agro Industries Corporation dated 16th Nov., 1977 by which
the workman was relieved and directed to join his duties

,with the Management. The corporation asked for the terms

anid eonditions of the deputation from the Management.
There is also a copy of the joining report by which the
workman subsmitted his joining report to the Deputy
Director of the Management in compliance to the order of
the Management number NPSEECH-RECT dated 30th
November and relieving order of the Haryana Industrial
Development Coop. dated 19th Nov., 1987. There is a copy
of the application of the workman on record by which he
opted to draw his salary of his parent department plus
deputation allowance. There is a letter dated 30th October,
1989 o1i record by which the deputation of the workman
was sought to be extended and the same was allowed by
the Haryana Agro Industries Corporation. On record I also
find a memo dated 2 1st Nov., 1989 which was served upon
the workman and by which he was told to be proposed to

be absorbed permanently by the Managemeni on the post

of driver farther telling him that his services will be governed
by the absorption rules adopted by the NV Samitis vide _

‘letter dated 8th Nov., 1989. He was asked to intimate

immediately, latest by 5th Nov., 1989, about his willigness
with the condition that if he accepted the proposal he will
have to tender his resignation w.e.f. 19th Nov., 1989 from
the post he was holding in his parent department. There is
also copy of the order of Haryana Agro Industries
Corpotation dated 12th Dec., 1989 which reads that the

. resignation of the workman was accepted w.e.f. 19th Nov.,

1989. There are copes of a number of representations made

by the workman for grant of higher grade and a letter dated

17th June, 1998 which shows that the requests of the.
workmian were turned out.

From the docments brought on record it is clear that
the workman had joined service with the Management on
deputation in compliance to the order No. NVS-CH-RACT-
87/266/27 dated 13th Nov., 1987. This order clearly states
the grade in which the workman was appointed as driver
on deputation i.¢. in the grade of 950-20-1150-EB-25-1500.
By the same order he was entitled to draw dearness and
other allowances as permissible in terms of instructions of
the Ministry of Finance contained in O.M.No. 10(24)-E .3rd/ ‘
60 dated 4th May, 1961 as amended from time to time. He
was also shown to be entitled to the deputation duty
allowance as per the instructions issued by the department
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of Personnel and Training No. O.M.No. 6/30/86-Estt. (Pay
IT) dated 9th Dec., 1986 and O.M. No. 1/4/84-Estt. Pay II
dated 26th Dec., 1984. The workman reported for duty in
compliance to the said order and the relieving order,‘issued
by his parent department on 20th Nov., 1987, which clearly
shows that the workman knew as to what were the terms
and conditions of his appointment with the Management
and what was the grade in which he had been adjusted on
deputation.

There is on record memo dated 1st Nov., 1989, by

which a proposal for absorption of the workman with the
Management on permanent basis was mooted. The
workman was asked to give his option and in case he is
willing to be absorbed he was directed to tender his
resignation w.e.f. 19th Nov., 1989. There is an order dated
12th Dec., 1989 on record issued by the Managing Director,
Haryana Agro Industries Corporation, Chandigarh, a copy
of which was also given to the workman. According to this
order the workman submitted his resignation vide his

application dated 24th Nov., 1989 and the same was accepted -

with effect from 19th Nov., 1989. This further shows that
the workman accepted the proposal given by the
Management and that is why he resigned from his parent
department and joined the service with the Management. [
find no merit in his claim that he had given option for
deputation on the ground that his pay will be protected
which he was drawing in his parent department. He has
produced no proof to this effect. However, [ find weight in
his submission that the Management had not notified the
grade of the driver in their notification dated 1st October,
1987, the photocopy of which notification is on record. A
reading of the notification shows that post of driver was
thonght of later on and may be it was manipulated
afterwards as column no. 5 showing the availability of post
of drivers with eligibility criteria of five years experience as
driver in hand after the post of Gestetner Operator at a
place where there was no space for it. The entry of notice
regarding the post of drivers should have been below the
detail of post of Gestetner Operator and before para 2 of
the said letter. There is another reason to have this view as

the scale of the pay of driver was shown as was that of

Gestetner Operator i.e. 950-1400 whereas the claim of the
Management is that the grade of driver was of 950-1500.
The Management seems to have hurriedly manipulated
the entry of driver and with equal hurry showed the pay
scale of the driver as that of the Gestetner Operator by
showing ditto to the pay scale o6f the Gestetner Operator in
the advertisement notice. This lapse of the Management is
however is of no consequence since the workman had full
knowledge of the letter of his appointment as mentioned
above and it is to be taken that he conciously accepted
that appointment order and complied with that,

The workman has failed to show any rule or regulation
by which he was entitled to the grade in which he was
working with Haryana Agro Industries Corporation Lid.,

Chandigarh. He has not placed on record any document to
show in which grade he was working with them. But since
the Management has not denied categorically that the
workman was working in the grade of 1200-2040 before he
had joined on deputation with the Management and the
fact that the workman had been paid wages at the rate
claimed by the workman, therefore, it has to be taken that
the workman was working with the Haryana Agro
Industries Ltd. in the grade of 1200-2040 at the time he
Jjoined service with the Management, but the fact remains
that he had consciously accepted the appointment on
deputation with the Management and till his deputation he
was entitled to draw his salary in the grade he was working
before joining the Management on deputation plus the
deputation allowance, but from the day he was absorbed
in the Management he was not entitled to that grade as his
appointment letter was clear as to in which pay scale he
was appointed. He has failed to show any rule, regulation
or contract by which he was entitled to the protection of
his salary as he was drawing on the day he was permanently
absorbed in the Management. In the absence of any
agreetnent, rule and regulaton, the workman cannot claim
that he was entitled to the grade of 1200-30-156-EB-40-
2040 on his absorption in the Management and if the
Management denied that grade to him their action was
illegal and unjustified. An employee might have other
consideration to accept a lower grade such as regularity of
services, light work or other benefits. In my opinion their
action was legal and justified as they were not under an
obligation, legal or contractual to protect the salary of the
wotrkman. The reference therefore, is decided against him
holding that the workman is not entitled to the relief he has
claimed in this reference.

It has been observed from the documents placed on
record that the Management paid the wages to the workman
in excess to what he was due and vide their order dated
9th Dec., 1995 directed that an amount of Rs. 5009 paid
extra to the workman be recovered from him in monthly
instalment of Rs. 300 per month commencing from
December 1994. This amount must have been recovered
years ago. But to my mind this order was patently wrong
as there was no allegation that the workman had been paid
extra salary as a result of his misrepresentation. Hon'ble
Supreme Court of India in the case of Sahib Ram Vs, State
of Haryana and Others reported as 1995 SUPP(1) Sureme
Court cases 1, has held that since the excess payment was
made to the employee without any misrepresentation by
him and on wrong construction by the principle, could not
be recovered. Same view was held by the P&H High Court
in the case of Shiv Kumar Vs, State of Punjab and Others
reported as 2004 (2RSJ 155) and in the case of Kashmir
Singh and Others Vs. State of Punjab and Others reported
as 2003(3)RSJ 388. Therefore, the Management is directed
to reimburse the amount of Rs. 5009, if already recovered,
to him within three months from the date this award becomes
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enforceable failing which they will have to pay interest on
the said amount to the workman at the rate of 9% p.a. from
the date the recovery till the amount is paid to him. The
reference is answered in these terms. Let a copy of this
award be sent to the appropriate govt. and file be consigned
to records afier due completion.

KULDIP SINGH, Presiding Officer

¢ feweft, 27 faemag, 2007
. 7. 3099. —iraifir foame sfufrm, 1947 (1947
w1 14) Tt ¥R 17 o STHEW B, FH Tepn 51 wan fasm
& YA oF g a3 % HHEN F A9, FFEY
# fafd st foaarw 4 i qe, st st
METE A, 2, IUENTE % U (9T WEA 1063/2005) Wi
WERITO et &, S S5 TR 27-9-2007 9 gl

O f
[€. T&-40012/291/2000-% 5N (.3, ) |
New Delhi. the 27th September. 2007

5.0. 3099.—In pursuance of Scction 17 of the
Industrial Disputes Act. 1947 (14 of 1947). the Central
 Government hereby publishes the Award (Rel. No. 1063/
2005) of the Central Government Industrial Tribunal-cum-
Labour Court No. II,.Chandigarh as shown in the Annexurc
in the Industrial Dispute between the employvers in refation
to management of Telecom Department and their workiman. -
which was received by the Central Government on
279-2007.

~{No. L-J0012/291/2000-IR (DU)]
SURENDRA SINGH. Desk Officer

ANNEXURE

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-H, CHANDIGARH

: PRESENT
Shri Kuldip Singh, Presiding Officer
Case L. D. No. 1063/2005
Registered on 20-9-2005
Dateof Order: 9-8-2007

Darshan Singh C/o Shri R. K. Sharma. House
No. 372, Sectar-20-A. Chandigarh. ... Petitioner

lersus

ThePrincipal General Manager. Telecom, Sector-18.
Chandigarh. .. . Respondent

APPEARANCE
For the Workman ~ ~ : Nemo

For the Management : Shri G. C. Babbar.
Advocate

AWARD

The workman continues to be absent. So is the
Management. The case was listed earlier for 6th August,
2007 and the workman was absent on that day also and
also on the date previous to that. On the request of his
Council. the case was fixed for today, for the evidence of
work. but his counscl states that the workman has not
contactcd him so far. On record I do not find even the
authority of Mr. A. K. Batra, who represented the workman.
He has. therefore. failed to show that he was authorised to
represent the workman 1n this case.

IMwe go back. we find that the workman behaved in
the same fashion cartier also and did not attend the
proccedings. The court had 1o issue notices to him
repeatedh and in responsc to that. he appeared on 10th
Novemiber. 2006 and 26th February. 2007, but not before or
thereafter nor he has produced any evidence in support of
hts clavim, ‘

Vide ther order No. L-40H1 2/2912000/IR (DU) dated
24-8-2000 the Mimstn ol Labour desired of this Tribunal
to find out whether the action ol the Chief Manager, Telecom
Punjab Circle and the Principle General Manager, Telecom,
Chandigarh in ordermg disengagement/termination of
scrvices of Shri Darshan Singh a workman engaged through
Contractor Shri Anil Kumar we.f. 27th February, 1999 is
Just and icgal and if not. 1o what reliet the workman is
entitled and fram which date.

On a nolice. [rom the Trbunal. the workman filed
Claun Petition by which he claimed thai he was appointed’
as Electrical Helper by the Chief General Manager. Punjab
Circle Chandigarh we.ll 10th May. 1997 and he worked for
them continuousls upto 27th February. 1999 when his
services were terminated without following the provisions
of Section 25-F of the J.D. Act. 1947, for short "Act™. He -
further claimed that by then he had served the Management
for 240 das s continously 12 months preceding the date of
termination of his services. He further claimed that the

" Management further violated the provisions of the Act by

retaining his jumors and lerminating his services. The
Management denicd this claim and staied that they had
agreemeni with a contractor-who supplied the labour to
them during the period in question. therefore, there never
extsted a relationship of employee and employer between
the partics. They-took many more pleas in their Written
Statement and staied that they did not violate the provisions
of Section 23-F and T. so the claim made by the workman is
bad: As stated earlier the workman has not produced any
evidence to support his ¢laim- and not even his own
affidavit. whereas the Management has supported their
pleadings with the affidavit of their witness S. R. Kaiaria.
The workman has also not come in the witness box to
support s claim. '

In the circumstances there is absolutely no evidence
to show that the workman was engaged by the
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Management and that his services were terminated by them -

on 22nd February, 1999, by then, he had eamed the
protection under Section 25-F of the Act and by doing so
they violated the provisions of the Act. The workman
therefore is not entitled to any relief. The award is passed
against him. Let a copy of this award be sent to the
appropriate govt. for necessary action and file be consigned
to records after duc completion.

KULDIP SINGH, Presiding Officcr
72 fewedt, 27 faaw, 2007

T, 3. 3100. —ehfen fyar stfufm, 1947 (1947
14 ) T 4RI 17 F ST H, F3 THR G HER o
¥ WaT & GG P 3l 3% FHER F o, ey
F'ffee e faar & =g R, SEife sty am
e . [, T9EhTg % Yo (He e 1207/2005)
RISl R, S 0 TR I 27-9-2007 i UG FIT
o |

[, T@I-40012/161/2000-377% 3R (€134,) ]
Y foe, T srfvmd

New Delhi, the 27th September, 2007
$.0. 3100,—In pursuance of Section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the Central-

Government hereby publishes the Award (Ref. No. 1207/
2005) of the Central Government Industrial Tribunal-cum-
Labour Court No. II, Chandigarh as shown in the Annexure
in the Industrial Dispute between the cmployers in relation
to the management of Telecom Department and their
workman, which was received by the Central Government
on 27-9-2007.

[No. L-40012/161/2000-IR (DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-I1, CHANDIGARH

PRESENT .
Shri Kuldip Sing!i, Presiding Officer
Case L D. No. 1207/2005
Registered on 14-9-2005
Date of Decision : 20-7-2007

Swaran Singh C/o Shri R. K. Sharma, HouseNo. 372,

Sector-20-A, Chandigarh. .. . Petitioner

Versus

The Chief Gencral Manager, Telecom, Punjab Circle, -

Sector-34. Chandigarh. ... Respondent

APPEARANCE

For the Workman  : Shri Raj Kumar Sharma &
Others AR

For the Management ; Stri G. C. Babbar,
Advocate

AWARD

The workman continues to be absent. Management
appears throngh Counsel.

» i is on record that the workman has not appeared
since 22nd August, 2006 continuously. Even earlier he
appeared through Copnsel or the representative but did
not appear in person. Mr. Arun Baira, Advocate, filed his
power of attorney on behalf of the workman on 14th Jyne,
2006. He appeared for the workman on 12th February, 2007
and sought time to produce the evidence. It was upon his
request that the case was listed for the evidence of the
workman on 18th April, 2007. On that day neither the parties
appeared nor the workman has produced any evidence.
The court showed further indulgence and directed that the
workman be awaited but today again he is absent both in
person or through his counsel.

The Ministry of Labour, Government of India referred
the dispute to this Tribunal vide their No.L-40012/161/
2000/TR(DU) dated 3 1st July, 2000 to find ont whether the
action of the Chief General Manager, Telecom Punjab Circle
and Principal General Manager, Chandigarh, in ordering
the disengagement of the workman on 28th February, 1999,
who was engaged through Shri R. K. Mittal, Contractor,
was just and legal or not. If not. to what relief the workman
is entitled to.

The workman filed Claim Petition and stated that he
was engaged, as Assistant Ling Man, by the Management
on lIst January., 1994 and he served them.upto 27th
February, 1999 on which day, his services were tferminated
without following the provision of Industrial Dispate Act,
of 1947, to be referred hereinafter as “Act”, although he
had put in 240 days continuous service for the Management.
He further claimed that though he is shown to have been
engaged through a contractor, but he had worked under
the direct supervision of the Management and the work for
which he was engaged was perenniat in nature, that the
Management had sanctioned 300 regular posts of Mazdoor,

' s0 as to regularize the service of daily wager, but they did

not regularize his services and instead dispensed with it
illegally without giving him any show cause notice, charge

" sheet and without holding any inquiry. He was also not

given any chance to serve them. again after his
disengagement.

The Management opposed the-claim of the workman
and stated that neither the Managément is an Industry nor
the workman is a workman as is defined by the Act. There
also never existed any relationship of employee and
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employer between them as the workman was neither
appointed by the Management nor they had terminated
his services. The Management was getting the labour
supplied by a contractor. They further denied that the
workman had served them continuously. They also denied
to have made any payment to the workman representing
the wages. They claimed that the Management had issued
a tender, for the supply of labour and the contract was
allotted to a contractor, to whom they had made the payment
for the work done. They have also taken the plea that a
daily wager cannot claim regularization as a matter of right
to hold a civil post nor the workman was engaged by
foliowing the rules meant for making appointments. They
kave claimed that as and when the posts are advertised the
workman can also apply. That the contents of Claim Petition
. are wrong and hence denied. They have further contested
that the Management has violated the provisions of Section
25-F of the Act. They have submitted that the claim made
by the workman is without any merit and the same should
be dismissed.

The workman filed his rejoinder and re,-afﬁrmed the
facts stated in the Claim Petition and denicd the stand
taken by the Management on merits. He also filed his
affidavit, but he did not come in the witness box to prove
his affidavit. The Management has not filed any affidavit.
On record there are only pleadings of the parties in the
shape of Claim Petition. Written Statement. rejoinder and
the affidavits of the workman and the witness of the

Management, but there is not proof to show that the

workman was engaged by the Management on 1st January.,
1994 and it was they who had terminated his services on
27th February, 1999. The claim made by the workman jn his
Claim Petition and rejoinder, though supported by his
affidavit, but the same has been denied by the Management
by filing a detailed Written Statement. On the pleadings,
the parties have come almost at the same level. It was the
duty of the workman to have proved that he was engaged
by the Management and it was they who had terminated
his services without following the provisions of the Act.

The workman has failed to prove that. Thercfore it cannot

be said that the workman was engaged by the Management
in January. 1994 and it was they who had terminated his
services on 27th February. 1999 in violation of provision of
the Act.. The workman is. therefore. entitled to no relief
and the reference is answered against him. Let a copy of
this award be senl 10 the appropriate Government and file
be consigned to records after due completion.

KULDIP SINGH. Presiding Officer
=% faoett, 27 faemay, 2007

a1, 3. 3101, — et faa srfufram, 1947 (1947
1 14) Y 40 17 F TN H, 3 THR G HAR faam
¥ yaudy ¥ T P sit s7% HH % oy, srydy
1 Faffe st faam § Sita wer, s siftmovss

AR . 2, SR ¥ 4R (e wem 925/2005) W
et et €, ) Fsi e Y 27-9-2007 W WA g
G f

[ 4. Tei-40012/164/2000-3% IR (¥1.4,) ]

New Dethi, the 27th September, 2007

S.0. 3101.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 925/
2005) of the Central Government Industriat Tribunal-cum-
Labour Court No. I, Chandigarh as shown in the Annexure
in the Industrial Dispute between employers in relation to
the management of Telecom Department and their workmen,
which was received by the Central Government on

- 279-2007.

[No.140012/164/2000-IR (DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE

CENTRALGOVL INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-IL CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case L. D, No. 925/2005
Registered on 14-9-2005
Date of Decision : 20-7-2007
PRESENT

Jagmohan Singh C/o Shri R. K. Sharma. House
No. 372, Sector-20A, Chandigarh . . Petitioner

Versus

The Chief General Manager, Telecom, Punjab Circle,

Sector-3+. Chandigarh. . . Respondent
APPEARANCE
Forthe Workman  : ShriRaj Knmar Sharma &
Others AR
For the Management : Shri G. C. Babbar,
. Advocate..
AWARD

The workman continues to be absent. Management

appears through Counsel.

It is on record that the workman has not Eippeared
since 22nd August. 2006 continuously. Even carlier he
appeared through Counsel or the representative but did
not appear in person. Mr.’ Arun Batra, Advocate, filed his
power of attorney on behalf of the workmian on 14th June,
2006. He appeared for the workman on 12ih February, 2007
and sought time to produce the evidence. It was upon his
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request that the case was listed for the evidence of the
workman on 18th April, 2007, On that day neither the partics
appeared nor the workman has produced any evidence.
The court showed further indulgence and directed that the
workman be awaited but today again he is absent both in
person or through his Counsel.

The Ministry of Labour, Government of India referred
the dispute to this Tribunal vide their No. L-40012/164/
2000/IR(DU) dated 3 1st July, 2000 to find out whether the
action of the Chief General Manager, ‘Telecom Punjab Circle
and Principal General Manager, Chandigarh, in ordering

the disengagement of the workman on 28th February, 1999,

who was engaged through Shri R. K. Mittal, Contractor,
was just and legal or not. If not, to what relief the workman
is entitled to. -

The workman filed Claim Petition and stated that he
was engaged,. as Clerk, by the Management on
10th January, 1996 and he served them upto 2 7th February,
1999 on which day, his services were terminated without
following the provision of Industrial Dispute Act. 1947. to
be referred hereinafter as “Act”, although he had put in
240 days continuous service for the Management. He
further claimed that though he is shown to have been
engaged through a contractor, bui he had worked under
the direct supervision of the Management and the work for

-which he was engaged was perennial in nature, that the
Management had sanctioned 500 regular posts of Mazdoor,
so as to regularize the service of daily wager. but they did
not regularize his services and instead dispensed with it
illegally without giving him any show cause notice, charge
sheet and without holding any inquiry. He was also not
given any chance to serve them, again after his
disengagement,

The Management opposed the claim of the workman
and stated that neither the Management is an Industry nor
the workman is a workman as is defined by the Act. There
also never existed any relationship of employee and
employer between them as the workman was neither
appointed by the Management nor they had terminated
his services. The Management was getting the labour
supplied by a contractor. They further denied that the
workman had served them continuously. They also denied
to have made any payment to the workman representing
the wages. They claimed that the Management had issued
a tender, for the supply of labour and the centract was
allottod to a contractor, to whom they had made the payment
for the work done. They have also taken the plea that a
daily wager cannot claim regularization as a matter of right
to hold a civil post nor the workman was engaged by
following the rules meant for making appointments. They
have claimed that as and when the posts are advertised the
workman can also apply. The contents of Claim Petition are
wrong and hence denied. They have further contested

that the Management has violated the provisions of Section

25-F of the Acl, They have submitied that the claim madc
by the workman is without anv ment and the same should
be dismissed.

The workman filed his rejoinder and reaffirmed the
facts stated in the Claim Petition and denied the stand
taken by the Management on merits, He also filed his

- affidavit. but he did not come in the witness box to prove

his affidavit. On record there arc only pleadings of the
parties in the shape of’ Claim Petition. Writicn Statement,

- rejoinder and the affidavits of the workman but there is no

proof -to show that the workman was engaged by the
Management on 10th January. 1996 and it was they who
had terminated his services on 27th February, 1999 The
claim' made by the workman in his Claim Petition and
rcjoinder. though supported by his affidavit and but the

_same has been denied by the Management by filing a

demiled Written Statement. On the pleadings. the partics
have come almost at the same level. It was the duty of the
workman to have proved that he was engaged by the
Management and it was they who had terminated his
services without following (he provisions of the Act. The
workman has failed to prove that. Thercfore it cannot be
said that the workman was engaged by the Management
on 10th January, 1996 and it was they who had terminated
his services on 27th February, 1999 in violation of provision
ofthe Act.. The workman is, therefpre. entitled to no relicl
and the reference is answered against him. Let a copy of
this award be sent to the appropriate Government and file
be consigned to records after duc compiction.

KULDIP SINGH. Presiding Officer
=% faeett, 27 e, 2007

L. 3. 3102, — irefires foar s1fifram, 1947 (1947
i 14) H {17 F TR0, Hekh TR T AR faspr
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[€. TH-40012/168/2000-3T 3R (€.7.) ]
[z Toz, e srfusd
New Delhi, the 27th September, 2007

8.0. 3102.—In pursuance of Section 17 of the
Industrial Disputes Act. 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 926/
2003) of the Central Government Industrial Tribunal-cum-
Labour Court No. [I, Chandigarh as shown in the Annexure
in the Industrial Dispute between the employers in relation
to the management of Telecom Department and their
workmen, which was received by the Central Government
on27-9-2007.

No. L-40012/168/2000-IR (DU)}
SURENDRA SINGH, Desk Officer
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ANNEXURE

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-II, CHANDIGARH

PRESENT:
Shri Kuldip Singh, Presiding Officer
Case L. D. No. 526/2005
Registered on 14-9-2005
Date of Decision : 20-7-2007

Harjit Singh, C/o Shri R. K. Sharma, House
No. 372, Sector-20A, Chandigarh. .. . Petitioner

Versus

The Chief General Manager, Telecom, Punjab Circle,
Sector-34, Chandigarh. ... Respondent

APPEARANCE

For the Workman - : Shri Raj Kumar Sharma &
' Others, Advocate

For the Management : Shri G. C. Babbar,
Advocate

 AWARD

The workman continues to be absent. Management
appears through Counsel.

It is on record that the workman has not appeared
since 22nd August, 2006 continucusly. Even earlier he
appeared through Counsel or the representative but did
not appear in person. Mr, Arun Batra, Advocate, filed his

power of attorney on behalf of the workman on 14th June,

2006. He appeared for the workman on 12th February, 2007
and sought time to produce the evidence. It was upon his
request that the case was listed for the evidence of the

workman on 18th April, 2007. On that day neither the parties

appeared nor the workman has produced any evidence.
The court showed further indulgence and directed that the
workman be awaited but today again he is absent both in
person or through his counsel.

The Ministry of Labour, Government of India referred
the dispute to this Tribunal vide their No. L-40012/168/
2000/IR(DU) dated 3 1st July, 2000 to find out whether the
action of the Chief General Manager, Telecom Punjab Circle
and Principal General Manager, Chandigarh, in ordering
the disengagement of the workman on 28th February, 1999,
who was engaged through Messrs Gupta, Contractors,
was just and legal or not. If not, to what relief the workman
is entiited to.

 The workman filed Claim Petition and stated that he
was engaged as Assistant Cable Jointer, by the
Management ont 15th September, 1997 and he served them
upto 27th February, 1999 on which day, his services were

terminated without following the provision of Industrial
Disputes Act, 1947, to be referred hercinafter as “Act”,
although he had put in 240 days continuous service for the
Management. He further claimed that though he is shown
to have been engaged through a contractor, but he had
worked under the direct supervision of the Management
and the work for which he was engaged was perennial in
nature, that the Management had sanctioned 500 regular
posts of Mazdoor, so as to regularize the service of daily
wager, but they did not regularize his services and instead
dispensed with it illegally without giving him any show
cause notice, chargesheet and without holding any inquiry.
He was also not given any chance to serve them, again
after his disengagement. '

The Management opposed the claim of the workman
and stated that neither the Management is an Industry nor
the workman is a workman as is defined by the Act. There
also never existed any relationship of employee and
emplover between them as the workman was neither
appointed by the Management nor they had terminated
his services. The Management was getting the labour
supplied by a contractor. They further denied that the
workman had served them continuously. They also denied
to have made any payment to the workman representing
the wages. They claimed that the Management had issued
a tender, for the supply of labour and the contract was
allotted to a contractor, to whom they had made the payment
for the work done. They have also taken the plea that a
daily wager cannot claim regularization as a matter of right
to hold a civil post nor the workman was engaged by
following the rules meant for making appointments. They
have claimed that as and when the posts are advertiscd the
workman can also apply. That the contents of Claim Petition
are wrong and hence denied. They further contested that
the Management has violated the provisions of Section
25-F of the Act. They have submitted that the claim made
by the workman is without any merit and the same should
be dismissed. . =

The workman filed his rejoinder and reaffirmed the
facts stated in the Claim Petition and denied the stand
taken by the Management on merits. He also filed his
affidavit, but he did not come in the witness box to prove
his affidavit. The Management has filed the affidavit of
Shri Jasbir Walia, SDE. On record there are only pleadings
of the parties in-the shape of Claim Petition. Writlen
Statement, rejoinder and the affidavits of the workman and
the witness of the Management, but there is no proof to
show that the workman was engaged by the Management
on 15th September, 1996 and it was they who had terminated
his services on 27th February, 1999. The claim madc by the
workman in his Claim Petition and rejoinder, though
supported by his affidavit, but the same has been denicd
by the Management by filing a detailed Written Statement.
On the pleadings, the parties have come almost at the sanic
tevel. It was the duty of the workman to have proved that
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he was engaged by the Management and it was they who
had terminated his services without following the
provisions of the Act. The workman has failed to prove
that. Therefore it cannot be said that the workman was
engaged by the Management on 15th September, 1997 and
it was they who had terminated his services on 27th
February, 1999 in violation of provision of the Act. The
workman is, therefore, entitled to no relief and the reference
is answered against him. Let a copy of this award be sent
to the appropriate Government and file be consigned to
records after due completion.

KULDIP SINGH, Presiding Officer
¢ feweht, 27 oy, 2007
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New Delhi, the 27th September, 2007

S.0. 3103.—In pursuance of Section 17 of the
.Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 539/
20035) of the Central Government Industrial Tribunal-cum-
Labour Court No. 11, Chandigarh as shown in the Annexure,
i the Industrial Dispute between  the employers in relation
to the management of Telecom Department and their
workman, which was received by the Central Government
on 27409-2007.

fNo. L-40012/269/2000-IR (DU))
SURENDRA SINGH, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT-II, CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case L.D. No. 539/2005
Registered on : 22-08-2005
Date of Decision : 20-07-2007

Jasbir Singh §/0. Shri Sukhdev Singh,
House No. 2167, Sector, 20-C,

Chandigarh .. . Petitioner

lersus

The General Manager,
Telecom, Sector-18,
Chandigarh ... Respondent

APPEARANCE
For the Workman Shri Om Parkash Singh

' AR
For the Management Shri G.C. Babbar
Advocate
AWARD

The workman continues to be absent. On 27th Nov.,
2006 it was noticed that the workman has not filed the
Claim Statement although the Management filed their reply
and also supported the same with the affidavit of their
witness. The workman filed rejoinder without filing the
Claim Statement. He also filed his affidavit. Despite
directions to him, he has not filed the Claim Statement. On
12th Feb., 2007, the parties appeared through their counsel
but the workman did not appear nor he filed the Claim
Statement. A direction was given to the workman to produce
his evidence on the next date which was fixed for 18th
April, but on that day neither he appeared nor produced
any evidence. Even today he is not present. The AR of the
workman Shri Om Parkash Singh is stated to be dead and
Shri A K. Batra, Advocate appearing for. him has not
appeared after 12th Feb., 2007. Thus the workman is absent
despite due service on him. He has not filed his Claim
Statement nor has come forward to admit or deny the
contents of his rejoinder and affidavit. He has, therefore,
produce no evidence in support of his claim, as is made out
by him in his affidavit.

The Ministry of Labour, Government of India vide
their Order No. L-40012/269/2000/IR(DU) dated 29th
August, 2000 referred the dispute between the parties for
the adjudication of this Tribunal and desired to know
whether the Management had terminated the services of
the workman and if so whether the action of the
Management was just and legal and if not to what relief
the workman was entitled to. There is no Claim Statement
on record. On cath the workman has claimed, in his affidavit.
that he was employed by the Junior Telecom Officer, sub-
division, Chandigarh from 21st January, 1998 and he served
the Management upte 27th Feb., 1999. He had been
correcting the faults in the Telephone Nos. and also used
to do the jumpering work for new, faulty and under shift
telephones. He alse used to attend to the routine works;
that the Management illegally terminated his services
without any reason, chargesheet or inquiry and also did
not pay him the retrenchment compensation; that he is
without any job since the day of his diséngagement.

The Management has opposed the claim of the
workman and stated that neither the Management is an
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Industry nor the workman is a workman as is defined by
the Act. There also never existed a relationship of employec
and employer between them as the workman was neither
appointed by the Management por they had terminated
his services. The Management was getting the labour
supplied by a contractor. They further denied that the
workman had served them continuously. They also denied
to have made any payment to the workman representing
the wages. They claimed that the Management had issued
a tender, for the supply of labour and the contract was
allotted to a contractor, to whom they had made the payment
for the work done, They have also taken the plea that a
daily wager cannot claim regularization as a matter ofright

to hold a civil post nor the workman was engaged by .

following the rules meant for making appointments. They
have claimed that as and when the posts are advertised the
workman can also apply. That the contents of Claim Petition
are wrong; hence denied. They have further contested that
the Management has violated the provisions of Section
25-F of the Act. They have submitted that the claim made
by the workman is without any merit and the same should
be dismissed.

On record I do not find any évidence to show that
the workman had been engaged by the Management on
2nd Janoary, 1999 and he had served them on 27th Feb.,
1999 asis claimed by him , The assertions made by him in
his affidavit have been denied by the Management in their
Written Statement and by the affidavit of their witness.
The workman has not appeared as a witness to admit or
deny the contents of his affidayit and to stand to the cross
examination of the Management. Whatever he has claimed
in the affidavit has been denied. To support their claim the
Management has placed on record the copy of the
agreement for supply of labour for the period beginning
from 1st March, 1998 for one year. This period includes in
it the period during which the workman claims that he had
served the Management. This claim of the Management
has not been rebutted by the workman by any evidence.
Thus he has failed to show that he was engaged by the
Management and he had served them from 1st Feb., 1988
titl 27th Feb., 1999 and the Management terminated his
services w1thout following the mandate of law as contained
in the 1D. Act, 1947. The workman has thus failed to prove
his case. On record I do not find any evidence to show that
the workman was engaged by the Management; and that it
was they who had terminated his services. In that situation
the question of justification and legality of the
disengagement of the workman does not arise qua the
Management. Since the workman has failed to prove that
his services were terminated by the Management and his
disengagement was unjust and illegal, therefore, he is not

‘entitiled to any relief. The award is passed against him

holding that he is not entitled to any relief. Let a copy of
this award be sent to the appropriate Government and file
be consigned to records after due completion,

KULDIP SINGH, Presiding Officer

4114 GIIQ7--13
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New Delhi, the 27th September, 2007

S.0. 3104.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 928/
2005) of the Central Government Industrial Tribunal-cum-
Labour Court No. TI, Chandigarh as shown in the Annexure,
in the Industrial Dispute between the employers in relation
to the management of Telecom Department and their
workman, which was received by the Central Government
on 27-09-2007. »

[No. L-40012/29072000-R (DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-IL
CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case L.D. No. 928/2005
Registered on : 14-09-2005
Date of Decision : 18-07-2007

Makhan Singh, C/o Shri R K. Sharma,
House No. 372, Sector-ZOA

Chandigarh . . Petitioner
Versus .
The Chief General Manager,
Telecom, Punjab Circle.
Sector-34,
Chandigarh . Respondent
APPEARANCE
For the Workman Shri Raj Kumar Sharma &
' Others
Advocate
For the Management Shri G.C. Babbar
Advocate
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AWARD
The workman continues to be absent. Management
appears through Counsel,

It is on record that the workman has not appeared
since 5th Dec., 2006 continuously. Even earlicr he appeared
through Counsel or the representative but did not appear
in person. It was brought to the notice of the Court that
Shri Om Prakash the representative of the workman has
expired, therefore, fresh notice was given to the workman
but he did not appear. Mr. Arun Batra, Advocate, filed
memo of his appearance, on behalf of the workman on 19th
Sep., 2006, but he could not file the authority letter and
finally withdrew from appearing for the workman. It was in
these circumstances that fresh notice under R/C was issued
io the workman on 14th March, 2007, on his residential
address in Tehsil Kharar which was sent under Postal
Receipt No. 1340 on 19th March, 2007, directing him to
appear in the case on 17th April. 2007. The workman did
not appear on that day. His presence was still awaited and
the case was posted for his appearance and production of
evidence, for today. Again he is not present nor anybody
clse has appeared on his behalf. From the conduct of the
workman it is clear that he is not interested in following his
case that is why he has not come and has also not produced
any evidence.

The Ministry of Labour, Government of India referred

the dispute to this Tribunal vide their No. L-40012/290/

2000/IR(DU) dated 24th August, 2000 to {ind out whether -

the action of the Chief General Manager, Telecom Punjab
Circle and Principal General Manager, Chandigarh, in
ordering the disengagement of the workman on 27th Fcb |
1999, who was engaged through Shri Anil Kumar,
Contractor, was just and legal or not. If not, to what relief
the workman is entitled to.

The workman filed Claim Petition and stated that he
was engaged, as Peon, by the Management on 1st May,
1997 and he served them upto 27th Feb., 1999 on which
day, his services were terminated without following the
provision of Industrial Disputes Act, 1947, to be referred
hercinafter as “Act™, although he had put in 240 days
continuous service for the Management. He further claimed
that though he is shown to have been engaged through a
contractor, but he had worked under the direct supervision
of the Management and the work for which he was engaged
was perennial in nature, that the Management had
sanctioned 300 regular posts of Mazdoor, so as to regularize
the service of daily wager, but they did not regularize his
services and instead dispensed it illegally without giving
him any show cause notice, chargesheel and without
holding any inguiry. He was also not given any chance to
serve them, again after his disengagement.

The Management opposed the claim of the workman
and stated that neither the Management is an Industry nor

[Parr —Sgc. 3(ii)]

the workman is a workman as is defined by the Act. There
also never existed any relationship of employee and
employer between them as the workman was neither
appointed by the Management nor they had terminated
his services. The Management was getting the labour
supplied by a contractor. They further denied that the
workman had served them continuously. They also denied
to have made any payment to the workman representing
the wages. They claimed that the Management had issued
a tender, for the supply of labour and the contract was
allotted to a contractor, to whom they had made the payment
for the work done. They have also taken the plea that a
daily wager cannot ¢laim regularization as amatter of right
to hold a civil post nor the workman was engaged by
following the rules meant for making appointments. They
have claimed that as and when the posts are advertised the

- worlunan also appty on the same contents of Claim Petition,

are wrong and hence denied. They further contested that
the Management has violated the provisions of Section
25-F of the Act. They have submitted that the claim made
by the workiman is without any merit and the same should
be dismissed. '

The workman filed his rejoinder and re-affirmed the
facts stated in the Claim Petition and denied the stand
taken by the Management cn merits. He also filed his
affidavit, but he did not come in the witness box to prove
his affidavii. The Management also filed an affidavit of
their Assistant General Manager and contested the claim
of the workman. On record there are only pleadings of the
parties in the shape of Claim Petition, Written Statement,
rejoinder and the aflidavits of the workman and the witness
of the Management, but there is no proof 1o show that the
workman was engaged by the Management on ist May,
1997 and it was they who had terminated his services on
27th Feb., 1999. The claim made by the workman in his
Claim Petition and rejoinder, though supported by his in
affidavit and but the samie has been denied by the
Management filing a detailed Written Statement, supported
by the affidavit of their AGM. On the pleadings the parties
'ave come almost at the same level. It was the duty of the
workman to have proved that he was engaged by the
Management and it was they who had termined his services
without following the provisions of the Act. The workman
has failed to prove that. Therefore it cannot be said that
the workman was engaged by the Management in May,
1997 and it was they who had terminated his services on
27th Feb., 1999 in violation of provision of the Act. The
workman is, therefore, entiiled to no relief and the reference
ia answered against him. Lel a copy of this award be sent

" to the appropriate Government and file be consigned to

records afler due completion.

KULDIP SINGH, Presiding Officer
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[ €. TA-40012/69/2000-3T% &R (F7) ]
New Dethi, the 27th September, 2007

5.0. 3105.—In pursuance of Scction 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hercby publishes the Award (Ref. No. 1008/
2003) of the Central Governinent Industrial Tribunal-cem-
'Labour Court No. If, Chandigarh as shown in the Annexure,
in the Industrial Dispute between  the employers in refation
to the management of Telecom Departinent and their
workman, which was received by the Ceritral Government
on 27-09-2007.

[No. L40012/69/2000-IR (DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE

CENTRAL GOVERNMENTINDUSTRIAL TRIBUNAL-
' CUM-LABOUR COURT-II, CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case L.D. No. 1008/2005

-

Registered on : 17-09-2005
Date of Decision : 14-07-2007

Amarjeet Singh C/o Shri N.K. Jeet,
President, Telecom Labour Union, -

Mohalla Han Nagar,
Lal Singh Basti Road,
Bhatinda (Punjab) . . Petitioner
‘I-"ersus
The General Manager,
Department of Telecom,
Hoshiarpur . Respondent
APPEARANCE
For the Workman ShriN.K. Jeet
AR

Forthe Management Ms, Deepali Puri

Advocate

AWARD

The workman continues to be absent. He was
present two dates carlier on 27th Feb., 2007, but before that
he continuously remained absent for two dates. Even on
dates earlier to that he did not appear many a times. The
record of the file shows that the presence of the workman
on 27th Feb., 2007 was, apparently; as a result of notice to
him under R/C vide postal receipt no. 3922 dated 28th
Nov.. 2006, The Tribunal is, thercfore, satisfied that the
workman has not shown seriousness in prosecuting his
claim. The Management is present through counsel. The
workman, in support of his claim, has also not proved his
affidavit or produced any other evidence.

The Government of India, Ministry of Labour vide
their order No. L-40012/69/2000/IR(DU) dated 3 1st May,
2000 has desired of this Tribunal to adjudicate upon the
foliowing reference . —

“Whether the action of the General Manager,
Telecom, Hoshiarpur (Pb.) in ordering
disengagement/termination of services of Shri
Amarjeet Singh a workman, engaged through
contractor Shri Ashok Kumar Sharma, wef. 1st
March, 1999 is legal gnd justified? If not, to what
relief the workman is entitled and from which date? ”

On record [ do not find any evidence to show that
the Management had engaged the workman and it was
they who had disengaged him from service. The reference
itself contains that the engagement of the workman was
through a contractor and if it was so then how the
Management could have terminated his services from 1st
March, 1999. The workman has produced no evidence to
show that he had worked as a workman in the office of
SDOT Dasyua from 1st March, 1996 till 28th Feb., 1999. on
a salary of Rs. 2138/-. The Management in their Written
Statement has denicd the claim of the workman and
supported the same with copies of agreements and the
affidavit of their witness, SDE Shri B.S. Thethi. Thus the
claim made by the workman is denied by the Management
by équal strength of pleadings and evidence. Besidcs they
have produced the copies of the agreement which show
that the Management had entered into a contract with one
Shri Ram Krishan to provide labour to the Management
from 13th Dec.,1996 to 12th Dec., 1997 and then from 1s1
April. 1998 to 31st March, 1999, The workman has failed to
rcbut the prima facie evidence produced by the
Management. He was otherwise required to stand on h!S

1egs and prove his Claim.

On rccord I do not find any evidence to show that
General Manager, Telecom Hoshiarpur had terminated his
services of Amarjeet Singh who was engaged through a
contractor Ashck Kumar w.e f 1st March. 1999. Since the
wdrkman has failed to prove that his services were
disengaged by the Management, therefore, the question
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of whether that termination of service of the workman was

justified and legal or not does not arise. In view of this the . -

workman is not entitled to any relief. The award is passed
against him holding that he is not entitled to any relief. Let
acopy of this award be sent to the appropriate Governmeut
for necessary action and the file be consigned to records
after due completion.

KULDIP SINGH, Presiding Officer
73 fowett, 27 faaway, 2007

. 3. 3106, — i faaw eriufr=m, 1947 (1947
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[ . TH-42012/68/89-3T1% 3T (X.3.) ]

New Delhi, the 27th September, 2007

8.0. 3106.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 892/
2003) of the Centrat Government Industrial Tribunal-cum-
Labour Court No. II, Chandigarh as shown in the Annéxure,
in the Industrial Dispute between the emplovers in relation
to the management of CSWCRTI Research Centre,
Chandigarh and their workman, which was received by
ihe Central Government on 27-09-2007.

[No. L-42012/68/89-IR (DU)]
SURENDRA SINGH. Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURTL,
CHANDIGARH

Shﬁ.i(uldip Singh, Presiding Officer
" Case L.D. No. 892/2005
* Registered on : 12-09-2005
Date of Decision : 11-06-2007

Suraj Bali .. Petitioner

Versus

The Management of CSWCRTI
Research Centre, Sector-27,
Madhya Marg, Chandigarh and
another through its Office

Incharge . Respondent

APPEARANCE

For the Workman Mr. Jasvinder Kumar Bakshi
Advocate
For the Management Mr. ML, Basur
Advocate
AWARD

This a reference under Section 10 of the I.D. Act,
1947, for short “Act” received from Government of India.
Ministry of Labour, vide their No. L-42012/68/89-IR(DL))
dated 30th October, 1989. The reference reads as under :—

“Whether the action of the Management of
CSWCRTIL, Research Centre, Chandigarh in

‘terminating the services of Shri Suraj Bali, daily paid
worker w.e.f. 17-06-1988 is just, fair and legal? If not
what relief the worker concerned is entitled to7”

The notice of the reference was given to the parties
who appeared through their counsel and filed their
pleadings in the shape of statement of claim and replication
by the workman, Written Statement by the Management.
The workman supported his claim with his affidavit whereas
the Management tendered the affidavit of Shri G.S. Gaddu.
Assistant Admn, Officer. The parties have also placed on

“tecord. A copy of the agrecment claimed to.have been

entered into between the parties in presence of the Assistant
Labour Commissioner (C), Rohtak on 4th August, 1988,
They have also produced copies of other documents
besides photocopy of the judgments on the Hon’ble
Supreme Court and that of Punjab and Harvana High
Court.

The claim of the workiman is that he had joined service

_with the Management on 2nd July, 1981; and that his

services were terminated by the Management. Thereupon
the matter was taken to the Labour Coun, Ambala. During
the proceedings in the said Labour Court, the parties arrived
at a settlement in presence of the ALC by which the
Management agreed 1o re-employ the workers including
the petitioner, total 20 in number. As a follow up of that
agreement the workman withdrew his dispute. He was re-
employed by the Management w.e.f. 8th April, 1988, but
his services were again terminated on 26th May, 1988,
without giving him any reasen, compensation and without
holding any inquiry or giving any show cause notice.
Moreover, the tespondents did so without terminating the
settlement arrived at between the parties. Thus the
termination of services of the workman was bad in law.
unfair, unjust and itlegal. He prayed for declaring the order
of termination of services of the workman as bad in law and
reinstating him with all benefits including of back wagcs.

The claim of the workman has been opposed by the
Management on various grounds. It is their claim that the
Management is not an Industry as defined by the Section
2-J of the Act, therefore, the reference isbad. On merit it is
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their submission that the workman was engaged as a daily
wager in September, 1984 and he did not work for 240 days
continuously in the year before the date of his
~ disengagement therefore, he has noright to claim. Claiming
that the termination of the workman was legal, it is stated
by the Management that since the services of the workman
were no more required, therefore, those were terminated on
16th June, 1988. Admitting that a settlement was arrived at
between the parties, according to which the workers were
categorized in two i.e.'one who had served the Management
for 240 days, and two those who had not served them for
that period. It was further agreed that those who were
retrenched on 2 1st Dec., 1987 will bé re-employed in the
same capacity from the date they withdrew the cascs filed
against the Management. According to the agreement the
20 workmen including the petitioner were tobe fe-employed
on their withdrawing the cases. However, there was no
guarantee that their services will not be terminated later on
evenifthe work did not allow them to be refained in service.
Thus their services could be terminated if the work was not
available for them and the matter regarding the back wages
was to be referred to the Tribunal for judicial, mutually by
the partics. The present reference having not been made
for back wages, therefore, this Tribunal has no jurisdiction
to take contingency of that matter. Since the workman was
not covered by any of the provisions of the Act, therefore,
he is not entitled to any relief including under Section 25-F
of the Act.

The workman in his replication disputed the claim of
the Management and reiterated the claim made by him in
" the Claim Statement. The workman in his oral statement
recorded on 8th April, 1993 also made a similar claim. He
denied that he had not served for 240 days before the date
of termination of his services. The witness for the
Management, G. S. Gaddu proved his affidavit and stood
to the cross examination of the counsel for the workman.
He admitted that the goods prodtice by the Management
~ was distributed among the workers on market rates. He
further admitted that for the sale of the timber, grass and
fruits, tenders used to be called from the market. He,
admitted that an agreement was arrived at between the
parties on 4th April, 1988.and before terminating his
services, no notice was given to the workman, and nor to
his Union, that no work was available as no funds were
available, therefore, no work could be done and therefore
there was no requirement of the workman, He further stated
{hat the workmen were given assurance that whenever the
jobwas available, it will be givento them and many workers
had retired and many were made regular; and that on the
retirement of senior workimen the juniors were made regular.
He however, denied that there was vacancy of unskilled
workers available as a result of regularization of the seniors
and on the retirement of some of them.

[ have gone through the file and have also considered
{he submissions made by the parties. Before considering

the case of the parties on merit, I would like to dispose of
the preliminary objection raised by the Management that
since the Management is a research institute, not engaged
in any commercial activity, therefore, is not an Industry
and in view of that the workman cannot_claim to be a
workman. In my opinion there is io merit in this claim of the
Management. In his statement, made by G.5. Gaddu,
Administrative Officer admitted that the Management
produces grass, fruit, vegetable etc. and disposed of the
same by auction besides by distributing the same among
the workers on payment. The Hon’ble Supreme Court ina
famous full bench of seven judges decision in the case of
Bangalore Water Supply and Sewarage Board Vs. A.
Rajjappa reported as 1978 LAB 1.C. 467, has laid down the
criteria to declare an establishment, corporation, institute
an Industry. The test they have laid down is that in an
establishment where there is a systematic activity, organized
by co-operation between the employer and employees, for
the production or distribution of goods and services,
calculated to satisfy human wants and wishes, there is an
Indugiry in the enterprise, prima facie. Their Lordship
fuither held that even the professions, clubs, educational
institution cooperatives, research institutes and other -
kindred adventures, if fulfilled the triple test, are an Industry.
In view of the evidence produced by the parties there
remains no doubt that the Management was an Industry.
The Management, by their conduct also, admitted
themselves tobe an Industry, as they submitted themselves
to the jurisdiction of the conciliation officer, to the

- jurisdiction of Labour Court, Ambala, and therefore, it does

not lie in their mouth now to claim that they are not an
industry.

Theclaim of the workman is that the Management
have terminated his services on 26th May, 1988, in violation
of the provisions of settlement arrived at between the parties
during the course of trial of the dispute in the Labour
Court, Ambala. The workman has in a way alleged the
violation of agrecement entered into between the partics
under Section 12 of the Act. This section reads that
whenever an Industrial Dispute exists or is apprehended.
the conciliation officer shall hold conciliation proceedings.
During the proceedings, he shall make efforts about the
settlement of the dispute and for that purpose, he will do
all that he thinks it for the purpose of bringing the parties
10 come to a fair and amicable settlement and if a scttlement
isarrived at he will send the report thereof to the approptiate
Government together with a memo of settiement signed by
the parties to the dispute. Copy of the settlement arrived at
between the parties on 4th April, 1988, is on record and the
parties including the Management have admitted that a
settlement was arrived at between the parties during the
course of proceedings in the Labour Court at Ambala. The
terms of settiement reads as under . —

1. It is agreed by both the parties that all the
workmen who have been retrenched on 21st
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Dec.., 1987 will be re-employed in the same
capacity w.e.f. the date the Union or the
individual workers, withdrew the cascs under
process before Labour Court/Tribunal, Ambala.

2. It is agrecd by both the parties that the 20
_workmen whose names exist in Annexure-II of
the settlement will be emploved provided the

Union or the workmen concerned withdrew their -

cases from the Labour Court at Ambala.

3. It is agreed by both the parties that the issue of

back wages and continuity of service will be
referred to the Tribunal mutually for judicial
verdict for relief to the workers.

4. It is agreed by both the parties that the
implementation report of the settlement will be
sent to the A.L.C. (C), Rohtak by 30th April,
1988 ‘

The parties have admitted that after the settlement,
the Management had taken all the 20 workers, including
the workman. back in service. The workman Has claimed
that he was taken back in service on 8th April, 1988. In
reply to the clatm made by the workman, in para no. 6 of his
Claim Statement, the Management stated that the claim
made by the workman was a matterof record. They did not
deny that the workman was not taken back on service on
8th April. 1988 as a consequence of settlement arrived at
between the parties. They also did not dispute that the
scrvices of the workman was disengaged on 26th May,
1988, although they claimed, in para 3 of their Written
Statement, that the reference under hand is regarding
termination made on 3rd August, 1988, which is not the
claim even of the workman nor it is the reference received
from the Government of India. Thus there is no dispute
that the workman was re-emploved on 8th April, 1988 and
that his services were terminated on 26th May, 1988.

. Hon'dble Supreme Court of India, in the cases of
Shukla Mansika Industry Private Ltd. Vs, Workmen (15977)
2 L1339 and Patiala Central Cooperative Bank Lid. Vs.
Patiala Central Cooperative Bank Employees Union,
reported as 1997 2LLJ 631, highlighted the object of sub-
section 2 of Section 19 of the Act. According to their
Lordships. the object of Section 19 of the Act is to ensure
. that once the settlement is arrived at, there prevails peace,
accord and cordiality between the partics, during the period
agreed upon and if settlement does not require to be altered
for some reasons or the other, the same climate prevails for
by extension of the setttement by operation of the law.
There is option given to either party to terminate the
scttlement by a written intimation, After the expiry of two
months from the date of such notice, the settlement will
stand terminated. This is in accordance with the policy of
settlement of Industrial disputes which is the principle
object underlying the provisions of the Act.

The plain reading of this provision shows that the
scttlement arrived at between the parties remains binding
on them for a petiod (1) as agreed upon by the parties or
(2) for six months from the day on which the memo of
settlement was signed by them. In this case the parties did
not agree to the period for which the settlement was to
remain in force. The agreement arrived at between them
was thus to remain in force during the period of six months
from the day when the settement came into force i.e. 8th
April, 1988. The settlement, therefore, could not be
terminated by the partics before the expiry of six months.
In this regard, I'borrow the reasoning given in the of Deccan
Tile Works Vs. Their Workmen reported as (1960) 2 LLJ
298. It is also settled principle of law that the settlement so
arrived at does not cease to be binding ipso facte on the
expiry of the period as mentioned in the sub-section. It is
also not open to the party to terminate or unilaterally
repudiate the settlement without complying with the
requircments of Sub-Section 2 of Section 19 of the Act. In
this regard, besides the case of Deccan Tile Works (Supra),
State of Kerala Vs. Antony Decruz reported as (1966) 1 LLJ
373, may be referred to. Thus as per the provision of Section
15(2) of the Act and the law laid down by the Apex Court
and the High Courts it was not open to the Management to
terminate the settlement arrived at between the parties on
4th April, 1988. The workman performed his part of the
contract by withdrawing his claim from the Labour Court,
Ambala. The Management re-cmployed him but terminated
his service in violation of provisions of Section 19(2) of
the Act. The Management has given the reasons that since
they did not have the grants therefore, there was no work
available, for doing which, the workman could be engaged.
Thus his services were terminated. This claim of the
Management is without any merit rather it was inviolation
of the settlement arrived at between the parties. By their
conduct the Management violated the sanctity of the
settlement which was protected by Section 19(2) of the
Act. The action of the Management was illegal and it is
declared so.

In terms of Sub-Section 2 of Section 19 of the Act,
the Management could not terminate the settlement
unilaterally. Since by the operation of the statute the
workman is to be treated to be in the service of the
Management for 8 months which means not Iess than 240
days within 12 months preceding the date of termination of
his services, thercfore, he was entitled to the protection
under Section 25-F of the Act as well. It is clear from the
pleadings of the parties that the Management terminated
the services of the workman in violation of Section 19 Sub
Clause 2 and Section 25-F of the Act, therefore, their action
was in violation of the provisions of the Act and the same
is declared as bad in Iaw. The disengagement done by an

" act, which declared as bad in law, is quashed.

There is another aspect of the matter. Since the action
of the Management in terminating the services of the
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workman has been declared bad in law and has been
quashed, therefore, the workman is treated to be in the
employment of the Management for full six months, from
the date he was taken back in employment i.e. 3th April,
1988. As per the effect of Section 19(2) of the Act, the
settlement could not be treated to have been terminated
until the expiry of two months, from the date on which a
notice in writing of the intention of the party to terminate
the settlement is given. In this case no such notice was
given by the Management and they unilaterally terminated
the services of the workman within 6 months which they
were not entitled to do under the statue. Thus the workman
is 10 be treated in the employment of the Management for
further two months rather till date since the Management
did not disclose their intentions'to terminate the settlement
cven after the expiry of six months, from the date of the
scttlements. In this situation there is no merit in the claim
of the Management that since the workman had not served
them for 240 days preceding the date of his disengagement,
{herefore, he is not entitled to the protection under Section
25-F of the Act. The situation is rather in favour of the
workman. In terms of Section 19(2) of the Act, he isto be
Ireated to be in the employment of the Management for at
lcast & months from Sth April, 1988 as his services could
not be terminated before that without a notice and the
Management did not issue any such notice.

" In view of the discussion made above, [ hold that the

action of the Management of CSWCRTT, Research Centre,
Chandigarh in terminating the services of the workman,
dailv paid worker, w.e.f. 26th May, 1988 was unjust, unfair
and illegal. Therefore, the workman is to be treated on the
cmployment of the Management all through this period as
if there was no order of termination of his services.

The next question which arises is as to what relief
the workman is entitled to. As per his own claim he had
joined service with the Management on 1st October, 1957.
If he was minimum of 18 years of age at that time by now he

is round about 70 vears of age and cannot be presumed to |

be cligible for the service of the Management. Itis also a
fact that he did not work for the Management from the date
his services were terminated in the year 1998. He has also
not claimed that during this period he has remained not
gainfully engaged. Thus he is not entitled to the back
wages. but he is entitled to all service benefits including
his regularization as if he was entitled for that what for to
the termination of his services by the Management. He is
also entitled to compensation for the sufferings at the hands
ol the Management during this period and for all the service
benefits he was entitled to. I, therefore, direct the

Management to pay an amount of Rs. 50,000 as one time.

compensation to him for the suffering he received. The
Management is directed to examine the case of the workman
within three months from the date this award becomes
enforceable to find out as to what benefits he is entitled to.
[n case the Management fails to do it, the workman shatl

also be entitled for the interest on the amount of
compensation awarded to him at the rate of 9% p.a. from
the date the Management appeared in this Tribunal i.e. on
12th Dec., 1990. Let a copy of this award be sent to the
appropriate Government for necessary action and the file
be consigned to records after due completion.

_ KULDIP SINGH, Presiding Officer
1% feeett, 27 faawar, 2007
FLIT. 3107.—ehfiren forarg srfuafrm, 1947 (1947
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[ 4. T8 42012/109/88-8-11 (F1) ]
New Delhi, the 27th September, 2607
S.0. 3107.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central .
Government hereby publishes the Award (Ref. No. 895/
2005} of the Central Government Industrial Tribunal-cum-
Labour Court No. II, Chandigarh as shown in the
Annexure, in the Industrial Dispute between the
employers in relation to the management of CSWCRT]

Research Centre, Chandigarh and their workmen, which
was réceived by the Central Goveriiment on 27-9-2007.

[No. L42012/109/88-D-1I (B)]
SURENDRA SINGH, Desk Officer

ANNEXURE

CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-I, CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case L D. No. 895/2005
Registered on : 12-9-2005
Date of Decision : 11-6-2007
Hukam Chand . . Petitioner
Versus

The Management of CSWCRTI Research Centre,
Sector-27, Madhaya Marg,
Chandigarh and Another,
Through its Office Incharge

APPEARANCE

For the Workman : Mr. Jasvinder Kumar
Bakshi, Advocate

s Mr. MLL. Basuf, Advocate.

. . Respondent

For the Management
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AWARD

This is a reference unger Section 10 of the 1.D. Act,.

1947 .for short “ Act” received from Government of India,
Ministry of labour, vide their No.-L42012/ 109/88-D-II (B)
dated 1-—3rd Nov., 1989. The reference reads as under

“Whether the action of the Management of
CSWCRTI. Research Centre, Chandigarh in
terminating the services of Shri Hukum Chand 8/o0
Shri Bachna, daily paid worker w.e.f. 28th May, 1988
is just, fair and Jegal ?1f not what relief the worker
concerned is entitled to 7

The notice of the reference was given to the parties
who appeared through their counsel and filed their
pleadings in the shape of statement of claim and replication
by the workman, Written Statement by the Management.
The workman supported his claim with his affidavit whereas
the Management tendered the affidavit of Shri. G.S. Gaddu,
Assistant Admn. Officer. The parties have also placed on
record. A copy of the agreement claimed to have been
entered into between the parties in presence of the
Assistant Labour Commissioner (C), Rohtak on 4th
August, 1988. They have also produced copies of other
documents besides photo copy of the judgements of the
Hon'ble Supreme Court and that of Punjab and Haryana
High Court.

The claim of the workman is that he had joined
service with the Management on 1st July, 1981; and that
his services were terminated by the Management.
Thereupon the matter was taken to the Labour Court,
Ambala. During the proceedings in the said labour court,

* the parties arrived at a settlement in presence of the ALC
by which the Management agreed to re- employ the
workers including the petitioner, total 20 in number. Asa
follow up of that agreement the workmen withdrew his
dispute. He was re-employed by the Management w.e.f.
8th April, 1988, but his services were again terminated on
26th May, 1988, without giving him any reason,
compensation and without holding any inquiry or giving
any show cause nofice. Moreover, the respondents did
so without terminating the settlement arrived at between
the parties. Thus termination of services of the workman
was bad in law, unfair, unjust and illegal. He prayed for
declaring the order of termination of services of the
workman as bad in law and reinstating him with all benefits
including of back wages.

The claim of the workman has been opposed by the
Management on various grounds. It is their claim that
the Management is not Industry as defined by the
Section 2-J of the Act, thercfore, the reference is bad. On
merit it is their submission that the workman was engaged
as a daily wager in May, 1984 and he did not work for
240 days continuously in the year before the date of his
disengagement therefore, he has no right to claim. Claiming
that the termination of the workman was legal, it is stated

by the Management that since the services of the workman
were no more required, therefore, those were terminated
on 28th May, 1988. Admitting that a settlement was arrived
at between the parties, according to which the workers
were categorized in two i.e. one who has served the
Management for 240 days, and two those who had not
served them for that period. It was further agreed that
those who were retrenched on 21st Dec., 1987 will be
re-cmployed in the same capacity from the date they
withdrew the cases filed against the Management.
According to the agreement the 20 workmen including the
petitioner were to be re-employed on their withdrawing
the cases. However, there was no guarantee that their
services will not be terminated later on even if the work
did not allow them to be retained in service, Thus their
services could be terminated if the work was not available
for them and the matter regarding the back wages was to
be referred to the Tribunal for judicial, mutually by the
parties. The present reference having not been made for
back wages, therefore, this Tribunal has no jurisdiction to
take contingency of that matter. Since the workman
was not covered by any of the provisions of the Act,
therefore, he is not entitled to any relief including under

‘Section 25-F of the Act.

The workman in his replication disputed the claim of
the Management and reiterated the claim made by him in
the Claim Statement. The workman in his oral statement
recorded on 8th April, 1993 also made a similar claim. He
denied that he had not served for 240 days before the date
of termination of his services. Tlie witness for the
Management, G.S. Gaddu proved his affidavit and stood
to-the cross examination of the counsel for the workman.

. He admitted that the goods produce by the Management

was distributed among the workers on market rates. He
further admitted that for the sale of the timber, grass and
fruits, tenders used to be called from the market. He
admitted that an agreement was arrived at between the
parties on 4th April, 1988 and before terminating his
services, no hotice was given to the workman, and nor to
his Union, that no work was available as no funds were
available, therefore, no work could be done and therefore
there was no requirement of the workman, He further stated
that the workmen were given assurance that whenever
the job was-available, it will be given to them and many
workers had retired and many were made regular; and that
on the retirement of senior workmen the juniors were made
regular. He however, denied that there was vacancy of
unskilled workers available as a result of regularization of
the seniors and on the retirement of some of them.

s

I have gone through the file and I have also
considered the submissions made by the parties. Before
considering the case of the partics on merit, I wonld like to
dispose of the preliminary objection raised by the
Management that since the Management is a research
institute, not engaged in any commercial activity, therefore,
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is not an Industry and in view of that the workman cannot
claim to be a workman. In my opinion there is no merit in
this claim of the Management. In his statement, made by
G.S. Gaddu, Administrative Officer admitted that the
Management produces grass, fruit, vegetable etc. and
disposed of the same by auction besides by distributing
the same amount the workers on payment. The Hon'ble
Supreme Court in a famous full bench of seven judges
decision in the case of Bangalore Water Supply and
Sewerage Board Vs. A. Rajjapa reported as 1978 LABI.C.
467, has laid down the criteria to declare an establishment,

corporation, institute an Industry. The test they have laid

down, that in an establishment where there is a systematic
activity, organized by co-operation between the employer
and employee, for the production or distribution of goods
and services, calculated to satisfy human wants and
wishes, there is an Industry in the enterprise, prima facia.
Their Lordship further held that even the professions,
clubs, educational institution, cooperatives, research
institutes and other kindred adventures, if fulfilied the
tniple test, are an Industry. In view of the evidence
produced by the parties there remains no doubt that the
Management was an Industry. The Management, by their
conduct also, admitted themselves to be an Industry, as
they submitted themselves to the jurisdiction of the
conciliation officer, to the jurisdiction of Labour Court,
Ambala and therefore it does not lie in their mouth now to
claim that they are not an industry.-

The claim of the workman'is that the Management
have terminated his services on 26th May, 1988, in violation
of the provisions of settlement arrived at between the
parties during the course of trial of the dispute in the
Labour Court, Ambala. The workman has in a way alleged
the violation of agreement entered into between the parties
under Section 12 of the ‘Act. This section reads that
whenever an Industrial Dispute exists or is apprehended,
the conciliation officer shall hold conciliation proceedings.
During the proceedings, he shall make efforts about the
settlement of the dispute and for that purpose, he will do
all that he thinks fit for the purpose of bringing the parties
10 come to a fair and amicable settlement and if a scttlement
is arrived at he will send the report thereof'to the appropriate
Government together with a memo of settlement signed
by the parties to the dispute. Copy of the settlement arrived
at between the partics on 4th April, 1988, is on record and
the parties including the management have admitted that
a settlement was arrived at between the parties during the
course of proceedings in the labour court at Ambala. The
terms of settlement reads as under .

1. It'is agreed by both the parties that all the
workifffen who have been retrenched on
21st Dec., 1987 will be re-employed in the same
capacity w.e.f. the date the Union or the
individual workers, withdrew the cases under
process before Labour Court/Tribunal Ambala.-

4114 GHO7—14

2. Tt is agreed by both the parties that the 20
workmen whose name exist in Annexure-I1 of
the settlement will be employed provided the
Union or the workman concerned withdiew their
cases from the Labour Court at Ambala.

3. It isagreed by both the parties that the issue of
back wages and continuity of service will be
referred to the Tribunal mutually for judicial
verdict for relief to the workers.

4. It is agreed by both the.pérties that the
implementation report of the settlement will be
sent to the A.L.C (C), Rohtak by 30th April,
1988. ' '

The parties have admitted that after the settlement,
the Management had taken ali the 20 workers, including
the workman, back in service. The workman has claimed
that he was taken back in service on 8th April, 1988, In
reply to the claim made by the workman, in para No. 6 of

-his Claim Statement, the Management stated that the claim

made by the workman was a matter of record. They did not
deny that the workman was not taken back on service on
8th April, 1988 as a consequence of settiement arrived at
between the parties. They also did not dispute that the
services of the workman-was disengaged on 26th May,
1988, although they claimed, in para 3 of their Written
Statement, that the reference under hand is regarding
termination made on 3rd August, 1988, which is not the
claim even of the workinan nor it is the reference received
from the Government of India. Thus there is no dispute
that the workman was re-employed on 8th April, 1988 and
that his service were terminated on 26th May, 1988.

Hon'ble Supreme Court of India, in the cases of
Shukla Mansika Industry Private Ltd. Vs. Workmen ( 1977
2 LLJ 339 and Patiala Central Cooperative Bank Ltd. Vs.
Patiala Central Cooperative Bank employees Union.
reported as 1997 2 LLJ 631, highlighted the object of sub-

‘section 2 of Section 19 of the Act. According to their

Lordships, the object of Section 19 of the Act is to ensure
that once the settlemnent is arrived at, there prevails peace,
accord and cordiality between the parties, during the
period agreed upon and if settlement does not require to
be altered for some reasons or the other, the same climate
prevails for by extension of the settlement by operation of
law. There is option given to either party to terminate the
settlement by a written intimation. After the expiry of two
months from the date of such notice, the settlement will
stand terminated. This is in accordance with the policy of
settlement of Industrial disputes which is the principle
object undertving the provisions of the Act,

The plain reading of this provision shows that the
settlement arrived at between the parties remains binding
on them for a period (1) as agreed upon by the parties or
(2) for six months from the day on which the memo of .
scttlement was signed by them. In this case the parties did
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not agree to the pertod for which the settlement was to
remain inforce. The agreement arrived at between them
was thus to remain in force during the period of six months
from the day when the settiement came into force i.c.
8th April, 1988, The settlement, therefore, could not be
terminated by the parties before the expiry of six months.
In this regard, [ borrow the reasoning given in the case of
Deccan Tile Works Vs. their workmen reported as (1960) 2
LLJ298. Itis also settled principle of law that the settlement
so arrived at does not cease to be binding ipso facto on
the expiry of the period as mentioned in the sub-section. It
is also not open to the party to terminate or unilaterally
repudiate the settlement without complying with the
requirements of Sub-section, 2 of the 19 of the Act. In this
regard, besides the case of Deccan Tile Works (Supra),
State of Kerala Vs. Antony Decruz reperied as (1966) 1LLJ
373. may be referred to. Thus as per the provision of Section
19(2) of the Act and the law laid down by the Apex Court
and the High Courts it was not open to the Management
to terminate the settlement arrived at between the parties
on 4th April, 1988. The workman performed his part of the
contract by withdrawing his claim from the Labour Court,
Ambala, The Management re-employed him but terminated
his service in violation of provisions of Section 19(2) of
the Act. The management has given the reasons that since
they did not have the grant therefore, there was no work
available. for doing which, the workman could be engaged.
Thus his services were terminated. This ¢laim of the
‘management is without any merit rather it was in violation
of the settiement arrived at between the parties. By their
conduct ‘the management violated the sanctity of the
settlement which was protected by Section 19(2) of the
Act. The action of the Management was illegal and it is
declared so. :

In terms of Sub-section 2 of the 19 of the Act, the
Management could not terminate the settlement
unilateratly, Since by the operation of the statute the
workman is to be treated to be in the service of the
Management for 8 months which means not less than 240
days within 12 months preceding the date of termination
ol his services, therefore. he was entitled to the protection
under Section 25-F of the Act as well. It is ¢lear from the
pleadings of the partics that the Management terminated
the services of the workman in violation of Section 19 sub
Clause 2 and Section 25-F of the Act, therefore, their action
was in violation of the provisions of the act and the same
is declared as bad in law. The disengagement done by an
act. which is declared asbad in law, is quashed.

There is another aspect of the matter. Since the
action of the Management in terminating the services of
the sorkman has been declared bad in law and has been
quashed, therefore, the workman is treated to be in the
cinployment of the Management for full six months, from

the date he was taken back in employment i.e. 8th April,

U8R, As per the effect of the section 19(2) of the Act, the

settlement could not be treated to have been terminated
until the expiry of two months, from the date on which a
notice in writing of the intention of the party to terminate
the settlement is given. In this cdse no such notice was
given by the Management and they unilaterally terminated
the services of the workman within 6 months which they
were not entitled to do under the statute. Thus the workman
is to be treated in the employment of the Management for
further two months rather till date since the management

- chid not disclose their intentions to terminate the settlement

even after the expiry of six months, from the date of the
settlements. In this situation there is no merit in the claim
of the Management that since the workman had not served
them for 240 days preceding the date of his disengagement,
therefore, he is not entitled to the protection under Section
25-F of the Act. The situation is rather in favor of the
workman. In terms of Section 19(2) of the Act, heis tobe
treated to be in the employment of the Management for at
least 8 months from 8th April, 1988 as his services could
not be terminated before that without a notice and the
Management did not issue any such notice.

In view of the discussion made above, I hold that
the action of the Management of CSWCRTI, Research
Centre, Chandigarh in terminating the services of the
workman, daily paid worker, w.e.f. 26th May, 1988 was
unjust, unfair and illegal. Therefore, the workman is to be

_ treated on the employment of the Management all through

this period as if there was no order of termination of his
SEIvices.

The next question which arises is as to what relief
the workman is entitled to. It is also a fact that he did not
work for the Management from the date his services were
terminated in the year 1998, He has also not claimed that
during this period he has remained not gainfully engaged.
Thus he is not entitled to the back wages, but he is entitled
to all service benefits including his regularization as if he
was entitled for that what for to the termination of his
services by the Management. He is also entitled .to
compensation for the sufferings at the hands of the
Management during this period and for all the service
benefits he was entitled to. I, therefore, direct the
Management to pay an amount of Rs, 50,000 as ong time
compensation to him for the suffering he received. The
Management is directed to examine the case of the workman
within three months from the date this award becomes
enforceable to find out as to what benefits he is entitled
te. In case the Management fails to do it, the workman
shall-also be entitled for the interest on the amount of
compensation awarded to him at the rate of 9% p.a. from
the date the Management appeared in thisg'ribunali.e on
12th Dec., 1990. Let a copy of this award be sent 1o the
appropriate Government for necessary action and the file
be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
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New Delhi, the 27th September, 2007

S.0. 3108.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref No. 890/
20035) of the Central Government Industrial Tribunal-cum-
Labour Court No. II, Chandigarh as shown in the
Annexure, in the Industrial Dispute between the

“employers in relation to the management of CSWCRTI
. Research Centre, Chandigarh and their workman, which
was received by the Central Government on 27-9-2007.

[No. L~42012/110/88-D-11 (B)]
SURENDRA SINGH, Desk Officer

ANNEXURE ,

CENTRAL GOV INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-1, CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case L D. No. 890/2005

Re:gistered on: 15-11-1989

Date of Decision : 11-6-2007 _

Jangi S/o. Shri Nathu ... Petitioner

Versus

The Management of CSWCRTT Research Centre,’
Sector-27, Madhaya Marg,
Chandigarh and Another,
Through its Office Incharge

APPEARANCE
»
For the Workman

. . . Respondent

:Mr, Jasvinder Kumar
Bakshi, Advocate

For the Management : Mr. M.L. Basur, Advocate
AWARD

This reference under Section 10 of the LD. Act, 1947,
for short “Act” regeived from' Government of India,

Ministry of labour, vide their No. L-42012/110/88-D-1I (B)
dated 1-—9th Nov., 1989. the reference reads as under

“Whether the action of the Management of
CSWCRTI, Research Centre, Chandigarh in
terminating the services of Shri Jangi S/o. Shri Natha,
daily paid worker w.e.f. 26th May, 1988 is just, fair
and legal ? If not what relief the worker concerned is
entitled to 77

The notice of the reference was given to the parties
who appeared through their counsel and filed their
pleadings in the shape of statement of claim and replication
by the workman, Written Statement by the Management.
The workman supported his claim with his affidavit whereas
the Management tendered the affidavit of Shri. G.S. Gaddu,
Assistant Admn. Officer. The parties have also placed on
record. A copy of the agreement claimed to have been
entered into between the parties in presence of the
Assistant Labour' Commissioner (C), Rohtak on 4th
August, 1988. They also produced copies of other
documents besides photocopy of the judgements of the
Hon'ble Supreme Court and that of Punjab and Haryana
High Court.

The claim of the workman is that he had joined
service with th¢ Management on 1st Nov., 1956; and that
his services were terminated by the Management.
Thereupon the matter was taken to the Labour Court,
Ambala. During the proceedings in the said Labour Court,
the parties arrived at a settlement in presence of the ALC
by which the Management agreed to re-employ the
workers including the petitioner, total 20 in number. As a
follow up of that agreement the workmen withdrew his
dispute. He was re-employed by the Management w.e.f,
8th-April, 1988, but his services were again terminated on

' 26th May, 1988, without giving him any reason,

compensation and without holding any inquiry or giving
any show cause notice. Moreover, the respondents did
so without terminating the settlement arrived at between

~ the parties. Thus termination of services of the workman

was bad in law, unfair, unjust and illegal. He prayed for
declaring the order of termination of services of the
workman as bad in law and reinstating him with afl benefits
including of back wages.

- The claim of the workman has been apposed by the
Management on various grounds. It is their claim that
the Management is not Industry as defined by the
Section 2-J of the Act, therefore, the reference is bad. On
merit it is their submission that the workman was engaged
as adaily wager in May, 1981 and he did not work for 240
days continuously in the year before the date of his
disengagement therefore, he has no right to claim. Claiming
that the termination of the workman was legal, it is stated
by the Management that since the services of the workman
were no more required, therefore, those were terminated
on 1st june, 1986. Admitting that a settiement was arrived
at between the parties, according to which the workers
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were catcgorized in two i.e. one who had served the
Management for 240 days, and two who had not served
- them for that peried. It was further agreed that those who
were retrenched on 21st Dec., 1987 will be re-employed in
the same capacity from the date they withdrew the cases
filed against the Management. According to the agreement
the 20 workmen including the petitioner were to be rc-
employed on théir withdrawing the cases. However, there
was no guarantee that their services will not be terminated
later on even if the work did not allow them to be retained
in service. Thus their services could be terminated if the
work was not available for them and the matter regarding
the back wages was to be referred to the Tribunal for
judicial, mutually by the partics. The present reference
having not been made for back wages, therefore, this
Tribunal has no jurisdiction to take contingency of that
matter. Since the workman was not covered by any of the
provisions of the Act, therefore, he is not entitled to any
rclief including under Section 25-F of the Act.

The workiman in his replication disputed the claim of
the Management and teiterated the claim made by him in
the Claim Statement. The workman in his oral statement
recorded on 8th April, 1993 also made a similar claim. He
denied that he had not served for 240 days before the date
of termination of his services. The witness for the
Management, G. S. Gaddu proved his affidavit and stood
10 the cross-examination of the counsel for the workman.
He admitted that the goods produce by the Management
was distributed among the workers on market rates. He
further admitied that for the sale of the timber, grass and
fruits. tenders used to be called from the market. He
admitted that an agreement was arrived at between the
patties on 4th April, 1988 and before terminating his
scrvices. no notice was given to the workman, and nor to
his Union, that no work was available as no funds were
available. therefore, no work could be done and therefore
there was no requirement of the workman. He further stated
that the workmen were given assurance that whenever
the job was available, it will be given to them and many
workers had retired and many were made regular; and that
on the retirement of senior workmen the juniors were made
regular. He however, denied that there was vacancy of
unskilled workers available as a result of regularization of
the seniors and on the retirement of some of them.

[ have gone through the file and have also
considered the submissions made by the parties. Before
considering the case of the parties on merit, I would like to
dispose of the preliminary objection raised by the
Management that since the Management is a research
institute, not engaged inany commercial activity, therefore,
is not an Industry and in view of that the workman cannot
claim to be a workman. In my opinion there is no merit in

this claim of the Management. In his statement, made by

G.S. Gaddu. Administrative Officer admitted that the
Management produces grass, fruit, vegetable etc. and

-

disposed of the same by ayction besides by distributing
the same amount the workers on payment. The Hon'ble
Supreme Court in a famous full bench of seven judges
decision in the case of Bangalore Water Supply and
Sewerage Board Vs. A. Rajjapa reported as 1978 LABLC.
467, has laid down the criteria to declare an establishment,
corporation, institute an Industry. The test they have laid
down is that in an establishment where there is a systematic

_activity, organized by co-operation between the employer

and employee, for the production or distribution of goods
and services, calculated to satisfy human wants and
wishes, there is an Industry in the enterprise, prima facie.
Their Lordship further held that. even the professions,

“clubs, educational institution cooperatives, research

institutes and other kindred adventures, if fulfilled the
triple test, are and Industry. In view of the evidence
produced by the parties there remains no doubt that the
Management was an Industry. The Management, by their
conduct also, admitted themselves to be an Industry, as
they submitted themselves to the jurisdiction of the
conciliation officer, to the jurisdiction of Labour Court,
Ambala and therefore it does not lie in their mouth now to
claim that they are not an industry.

The claim of the workman is that the Management
have terminated his services on 26th May, 1988, in violation
of the provisions of settlement arrived at between the
parties during the course of trial of the dispute in the
Labour Court, Ambala. The workman has in a way alleged
the violation of agrecment entered into between the parties
under section 12 of the Act. This section reads that
whenever an Industrial Dispute exists or is apprehended,
the conciliation officer shall hold conciliation proceedings.
During the proceedings, he shall make efforts about the
settlement of the dispute and for that purpose, he will do
all that he thinks fit for the purpose of bringing the parties
to come to a fair and amicable settlement and if a settlement
is arrived at he will send the report thereof to the appropriate
Government together with a memo of settlement signed-
by the parties to the dispute. Copy of the settlement arrived
at between the parties on 4th April, 1988, is on record and
the parties including the management have admitied that

. asettlernent was arrived at between the parties during the

course of proceedings in the labour court at Ambala. The
terms of settlement reads as under :

1. It is agreed by both the parties that all the
workmen who have been retrenched on
21st Dec., 1987 will be re-employed ig the same
capacity w.e.f. the date the Union or ‘he
individual workers, withdrew the cases undcr
process before Labour Court/Tribunal, Ambala

2. It is agreed by both the partics that the 20
workmen whose name exist in Annexure-H of
the settlement will be employed nrovided the
Union or the workman concerned withdrew their
cases from the Labour Court at Ambala.
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3. Itis agreed by both the parties that the issue of
back wages and continuity of service will be
referred o the Tribunal mutually for judicial
verdict for relief to the workers.

4. It is agreed by both the parties that the
implementation report of the settlement will be
sent to the A L.C (C), Rohtak by 30th April,
1988.

The parties have admitted that after the settlement,
the Management had taken all the 20 workers, including
the workman, back in service. The workman has claimed
that he was taken back in service on 8th April, 1988. In
reply to the claim made by the workman, in para No. 6 of
his Claim Statement, the Managemern staied that the claim
made by the workman was a matter of record. They did not
deny that the workman was not taken back on service on
8th April, 1988 as a consequence of settlement arrived at
between the parties. They also did not dispute that the
services of the workman was disengaged on 26th May,
1988, although they claimed, in para 3 of their Written
Statement, that the reference under hand is regarding
termination made on 3rd August, 1988, which is not the

claim even of the workman nor it is the reference received

from the Government of India. Thus there is no dispute
that the workmen was re-employed on 8th April, 1988 and
that his services were terminated on 26th May, 1988.

Hon'ble Supreme Court of India, in the cases of
Shukla Mansika Industry Private Ltd, Vs. Workmen (1977)
2117 339 and Patiala Central Cooperative Bank Ltd. Vs.
Patiala Central Cooperative Bank Employees Union,
reported as 1997 2 LL.J 631, highlighted the object of sub-
section 2 of Section 19 of the Act. According to their
Lordships, the object of Section 19 of the Act is to ensure
that once the settlement is arrived at, there prevails peace,
accord and cordiality between the parties, during the

"period agreed upon and if settlement does not require to
be altered for some reasons or the other, the same climate
prevails for by extension of the settlement by operation of
law. There is option given to either party to terminate the
settlement by a written intimation. After the expiry of two
months from the date of such notice, the settlement will
stand terminated. This is in accordance with the policy of
settlement of Industrial disputes which 'is the principal
object underlying the provisions of the Act.

The plain reading of this provision shows that the
settlement arrived at between the parties remains binding
on them for a period (1) as agreed upon by the parties or
(2) for six menths from the day on which the memo of
seitlement was signed by them. In this case the parties did
not agree to the period for which the settlement was to
remain force. The agreement arrived at between them was
thus to remzin in foree during the period of six months
f om the day when the settlement cam= into force i.e. 8th
Apri!. 1988 The settlement, therefore, could not be
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terminated by the parties before the expiry of six months.
In this regard, I borrow the reasoning given in the case of
Deccan Tile Works Vs. Their Workmen reported as (1960)
2 LLJi 298. It is also settled principle of law that the
scttlement so arrived at does not cease to be binding ipso
facto on the expiry of the period as mentioned in the sub-
section. It is also not open to the party to terminate or
unilaterally repudiate the settlement withomt compiying
with the requirements of Sub-Section 2 of Section 19 -of
the Act. In this regard, besides the case of Deccan Tile
Works (Supra), State of Kerala Vs. Antony Decruz reported
as (1966) 1 LLJ 373, may be referred to. Thus-as per the
provision of Section 19(2) of the Act and the law laid down
by the Apex Court and the High Courts it was not open to
the Management to terminate the settlement arrived at
between the parties on 4th April, 1988. The workman
performed his part of the contract by withdrawing his claim
from the Labour Court, Ambala. The Management re-
employed him but terminated his service in violation of
provisions of Section 19(2) of the Act. The Management
has given the reasons that since they did not have the
grants, therefore, there was no work available, for doing
which, the workman could be engaged. Thus his services
were terminated. This claim of the Management is without
any merit rather it was in violation of the settlement arrived
at between the parties. By their conduct the Management
violated the sanctity of the settlement which was protected
by Section 19(2) of the Act. The action of the Management
was illegal and it is declared so.

In terms of sub-section 2 of Section 19 of the Act,
the Management could not terminate the settlement
unilaterally. Since by the operation of the statute the
workman is to be treated to be in the service of the
Management for 8 months which means not less than 240
days within 12 months preceding the date of termination
of his services, therefore, he was entitled to the protection
under Section 25-F of the Act as well. It is clear from the
pleadings of the parties that the Management terminated
the services of the workman in violation of Section 1% of
sub-clause 2 and Section 25-F of the Act, therefore, their
action was in violation of the provisions of the Act and
the same is declared as bad in law. The disengagement
done by an act, which is declared asbad in law, is quashed.

There is another aspect of the matter. Since the action
of the Management in terminating the services of the
workman has been declared bad in law and has been
quashed, therefore, the workman is treated to be in the
employment of the Management for full six months, from
the date he was taken back in employment i.e. 8th April,
1988. As per the effect of Section 19(2) of the Act, the
settlement could not be treated to have been terminated
until the expiry of two months, from the date on which a
notice in writing of the intention of the party to terminate
the settlement is given. In this case no such notice was
given by the Management and they unilaterally terminated
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the services of the workman within 6 months which they
were not entitled to do under the statute. Thus the workman
is to be treated in the employment of the Management for

further two months rather till date since the Management -

did not disclosc their intentions to terminate the settlement
cven after the expiry of six months, from the date of the
scttlements. In this situation there is no merit in the claim
of the Management that since the workman had not served
the: for 240 days preceding the date of his disengagement,
therefore, he is not entitled to the protection under Section
25-F of the Act. The situation is rather in favour of the
workman. In terms of Section 19(2) of the Act, he is to be
treated to be in the employment of the Management for at
least 8 months from 8th April, 1988 as his services could
not be terminated before that without a notice and the
Management did not issue any such notice.

In view of the discussion made above, I hold that
the action of the Management of CSWCRTI, Research
Centre, Chandigarh in terminating the services of the
workman, daily paid worker, w.c.f. 26th May, 1988 was
unjust, unfair and iliegal. Therefore, the workman is to be
treated on the employment of the Management all through
this period as if there was no order of termination of his
Services.

The next question which arises is as to what relief
the workman is entitled to. As per his claim he had joined
service with the Management on 1st October, 1957. If he
was minimum of 18 years of age at that time by now he is

round about 70 years of age and cannot be persumed to

be eligible for the service of the Management. It is also a
~ fact that he did not work for the Management from the
date his services wereterminated in the year 1998. He has
also not claimed that during this period he has remained
not gainfully engaged. Thus he is not entitled to the back
wages, but he is entitled to all service benefits including
his regularization as if he was entitled for that what for to
the termination of his services by the Management. He is
also entitled to compensation for the sufferings at the
hands of the Management during this period and for all
the service benefits he was entitled to. 1, therefore, direct
the Management to pay an amount of Rs. 50,000 as one
time compensation to him for the suffering he received.
The Management is dirccted to examine the casg of the
workman within three months from the date this award
becomes enforceable to find out as to what benefits he is
entitled to. In case the Management fails to do it, the
workman shall also be entitled for the interest on the amount
of compensation awarded to him at the rate of 9% p.a.
from the date the Management appecared in this Tribunal
1.c. on 12th Dec,, 1990, Let a copy of this award be sent to
the appropriate Government for necessary action and the
file be consigned to records after due completion.

KULDIP SINGH, Presiding Officer

T foeeh, 27 faaww, 2007

. 3. 3109, — sl e stfufigm, 1947 (1947
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AR 2t o1 ol v, =vdhrg 3 wale 3 T Fravernl
3R 37 wHERl F oy, srEu Y e st o o
F g R, sief sty sm =mmem 7 1, 9
F Jome (e H. 896/2005) T WRITG wE €, S F1
T F 27-9~-2007 T WIS G A1

[¥. ©a-42012/107/88-S-11 (&) ]
New Delhi, the 27th September, 2007

5.0. 3109.—In pursuancerof Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the Award (Ref. No. 896/

2003) of the Central Government Industrial Tribunal-cum-
Labour Court No. II, Chandigarh as shown in the
Annexure, in the Industrial Dispute between the
employers in relation to the management of CSWCRTI
Research Centre, Chandigarh and their workman, which
was received by the Central Government on 27-9-2007.

[No. L42012/107/88-D-1 (B)]
SURENDRA SINGH. Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-I,
CHANDIGARH

Shri Kuldip Singh, Presiding Officer
 Case LD, Mo. 896/2005
Registered on : 13-09-2005

Date of Decision : 11-06-2007

Ram Rattan ... Petitioner

Versus

The Management of CSWCRTI
Research Centre, Sector-27,
Madhya Marg, Chandigarh and
Another through its Office

Incharge ... Respondent

APPEARANCE

For the Workman Shri Jasvinder Kumar Bakshi,

Advocate

For the Management Shri M.L. Basur, Advocate
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AWARD

This reference under Section 10 ofthe LD. Act, 1947,
for short “Act” received from Government of India,
Mimnistry of Labour, vide their No. L-42012/107/88-D-1I(B)
dated 1—3rd Nov., 1989. The reference reads as under .—

“Whether the action of the Management of
CSWCRTI, Research Centre, Chandigarh in

" terminating the services of Shri Ram Rattan S/o
Shn Dwarka Dass, daily paid worker w.e.f. 1st June,
;1988 is just, fair a and legal? If not what relief the
worker concerned is entitled to?”

The notice of the reference was given to the parties
who appeared through their counsel and filed their
pleadings in the shape of statement of claim and
replication by the workman, Written Statement by the
Management. The worlaman supported his claim with his
affidavit whereas the Management tendered the affidavit
of Shri G.S. Gaddu, Assistant Admn. Officer. The parties

have also placed on. record a copy of the agreement

claimed to have been entered into between the parties in
presence of the Assistant Labour Commissioner (C),
Rohtak on 4th Auguost, 1988. They have also produced
copies of other documents besides photocopy of the
judgments on the Hon’ble Supreme Court and : that of
Punjab and Haryana High Court.

The claim of the workman is that he had joined
service with the Management on 2nd Feb., 1981; and that
his services were terminated by the Management.
Thereupon the matter was taken to the Labour Court,
Ambala. During the proceedings in the said Labour Court,
the parties arrived at a settlement in presence of the ALC
by which the Management agreed to re-employ the
workers including the petitioner, total 20 in number. Asa
foltow up of that agreement the workman withdrew his
dispute: He was re-employed by the Management w.e.f.
8th April, 1988, but his services were again terminated on
26th May, 1988, without giving him any reason,
compensation and without holding any inquiry or giving
any show cause notice. Moreover, the respondents did
so without terminating the settlement arrived at between
the parties. Thus the termination of services of the
workman was$ bad in law, unfair, unjust and illegal. He
prayed for declaring the order of termination of services
- of the workman asbad in law and reinstating him with all
benefits including of back wages.

The claim of the workman has been opposed by the
Management on various grounds. It is their claim that the

Management is not an Industry as defined by the -

Section 2-J of the Act, therefore, the reference is bad. On
merit it is their submission that the workman was engaged

as a daily wager in May, 1984 and he did not work fof 240

dayvs continuously in the year before the date of his

disengagement therefore, he has no right to claim. Claiming -

that the termination of the workman was legal, it is stated

by the Management that since the services of the workman
were no more required, therefore, those were terminated

- on 1st June, 1988. Admitting that a settlement was arrived

at between the parties, according to which the workers
were categorized in two i.e. one who had served the
Management for 240 days, and two those who had not
served them for that period. It was further agreed that
those who were retrenched on 2 1st Dec., 1987 will be re-
employed in the same capacity from the date they withdrew
the cases filed against the Management. According to the
agreement the 20 workmen including the petitioner were
to be re-employed on their withdrawing the cases.
However, there was no guarantee that their services will
not be terminated later on even if the work did not allow
themto be retained in service. Thus their services could
be terminated if the work was not available for them and
the matter regarding the back wages was to be referred to
the Tribunal for judicial, mutually by the parties. The
present reference having not been made for back wages,

" therefore, this Tribunal has no jurisdiction to take

contingency of that matter. Since the workman was not
covered by any of the provisions of the Act, therefore, he
is not entitled to any relief including under Section 25-F of
the Act. : '

The workman in his replication disputed the claim
of the Managemént and reiterated the claim made by him
in the Claim Statement. The workman in his oral statement
recorded on 8th April, 1993 also made a similar claim. He'

“denied that he had not served for 240 days before the date

of termination of his services. The witness for the
Management, G. 5. Gaddu proved his affidavit and stood
to the cross examination of the counsel for the workman.
He admitted that the goods produced by the Management
was distributed among the workers on market rates. He
further admitted that for the sale of the timber; grass and
fruits, tenders used to be called from the market. He
admitted that an agreement was arrived at between the
parties on 4th April, 1988 and before terminating his
services, no notice was given to the workman, and nor to
his Union, that no work was available as no funds were
available, therefore, no work could be done and therefore
there was no requirement of the workman. He further stated
that the workmen were given assurance that whenever
the job was available, it will be given to them and many
workers had retired and many were made regular; and that
on the retirement of senior workmen the juniors were made
regular. He however, denied that there was vacancy of
unskilled workers available as a result of regularization of
the seniors and on the retirement of some of them.

I have gone through the -file and have also
considered the submissions made by the parties. Before
considering the case of the partics on merit, | would like to
dispose of the preliminary objection raised by the
Management that since the Management is a research
institute, not engaged in any commercial activity, therefore,
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is not an Industry and in view of that the workman cannot
claim 1o be a workman. In my opinion there is no merit in
this claim of the Management. In his statement, made by
G.S. Gaddu, Administrative Officer admitted that the
Management produces grass, fruit, vegetable etc. and
dispose of the same by auction besides by distributing
the same among the workers on payment. The Hon’ble
Supreme Court in a famous full bench of seven judges
deciston in the case of Bangalore Water Supply -and
Scwerage Board Vs. A. Rajjapa reported as 1978 LAB
1.C. 467, has laid down the criteria to declare an
establishment, corporation, institute an Industry. The test
thev have laid down, that in an establishment where
there is a systematic activity, organized by co-operation
between the employer and emplayees, for the production
or distribution of goods and services, calculated to satisfy
human wants and wishes, there is an Industry in the
enterprise, prima facw Their Lordship further held that
cven the profcss:ons clubs, educational institution
cooperatives, research institutes and other kindred
adventures, if fulfilled the triple test, are an Industry. in
view of the evidence produced by the parties there remains
no-doubt that the Management was an Industry. The
Management, by their conduct also, admitted themselves
to be an Industry, as they submitted themselves to the
jurisdiction of the conciliation officer, to the jurisdiction
of Labour Court, Ambala, and therefore, it does not lie in
their mouth now to claim that they are not an industry.

The claim, of the workman is that the Management
have terminated his services on 26th May, 1988, in
violation of the provisions of scttlement arrived at between
the parties during the course of trial of the dispute in the
Labour Court, Ambala. The workman has in a way alleged
the violation of agreement entered into between the parties
under section 12 of the Act. This section reads that
whenever an Industrial Dispute exists or is apprehended,
the conciliation officer shail hold conciliation proceedings.
During the proceedings, he shall make efforts about the
settlement of the dispute and for that purpose, he will do
all that he thinks Tit for the purpose of bringing the parties
to come to a fair and amicable setttement and if a settlement
is arrived at he will send the report thereof 1o the
appropriate Government together with a memo of
sctilement signed by the parties to the dispute. Copy of
the settlement arrived at between the parties on 4th April,
1988, is on record and the parties including the
Management have admitted that a settlement was arrived
al between the partics during the Course of proceedings
in the Labour Court at Ambala. The terms of settlement
reads as under —

1. It is agrced by both the parties that all
the workmen who have been retrenched on
215t Dec., 1987 will be re-employed in the same
capacity w.e.f. the date the Union or the

individual workers, withdrew the cases under
process before Labour Court/Tribunal Ambala.

2 It is agreed by both the parties that the 20
workmen whose name exist in Annexure-1I of
the settlement will be employed provided the
Union or the workman concerned withdrew their

- cases from the Labour Court at Ambala.

3. It is agreed by both the parties that the issue of
back wages and continuity of service will be
referred to the Tribunal mutually for _}udlmal
verdict for relief to the workers.

' 4 It is agreed by both the parties that the
implementation report of the settlement will be
sent to the A L.C. (C), Rohtak by 30th April,
1988

The parties have admitted that after the settlement,
the Management had taken all the 20 workers, including
the workman, back in service. The workman has claimed
that he was taken back in service on 8th April, 1988. In
reply to the claim made by the workman, in para no. 6 of
his Claim Statement, the Management stated that the claim
made by the workman was a matter of record. They did not
deny that the workman was not taken back on service on
8th April, 1988 as a consequence of settlement arrived at
between the parties. They also did not dispute that the
services of the workman was disengaged on 26th May,
1988, although they claimed, in para 3 of their Written
Statement, that the reference under hand is regarding
termination made on 3rd August, 1988, which is not the
claim even of the workman nor it is the reference received
from thie Government of India. Thus there is no dispute
that the workman was re-<employed on 8th Aprii, 1988 and
that his services were terminated on 26th May, 1988.

Hon’ble Supreme Court of India, in ihe cases of
Shukla Mansika Industry Private Ltd. Vs. Workmen (1977}
2 LLJ 339 and Patiala Central Cooperative Bank Ltd. Vs.
Patiala Central Cooperative Bank employees Union,
reportedas 1997 2LLJ 631, highlighted the object of sub-
section 2 of section 19 of the Act. According to their
Lordships, the object of Section 19 of the Act is to ensure
that once the settlement is arrived at, there prevails peace,
accord and cordiality between the parties, during the
period agreed upon and if settlement does not require to
be altered for some reasons or the other, the same climate
prevails for by extension of the settlement by operation of
law. There is option given to either party to terminate the
settlement by a written intimation. After the expiry of two
months from the date of such notice, the settlement will
stand terminated. This is in accerdance with the policy of
settlement of Industrial disputes which is the principle
object underlying the provisions of the Act.

The plain reading of this provision shows that the
settlement arrived at between the parties remains binding
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on them for a period (1) as agreed upon by the parties or
(2) for six months from the day on which the memo of

settlement was signed by them. In'this'case the parues.
did not agree to the period for which the setflement wasto -
remain force, The agreement arrived at between them was
thus to remain in force during the period of six months

from the day when the settlement came into force i.e.
8th April, 1988. The settlement, therefore, could not be
terminated by theparties before the expiry of six months.
In this regard, I borrdw the reasoning given in the case of
Deccan Tile works Vs. Their'workmien reported as(1960) 2
LLJ298. Itisalso settled pnnmple of law that the settlement
so arrived at does not cease to be binding ipso facto on

the expiry of the period as mentioned in the sub-section. It
is also not open 6 the party to terminate or unilaterally
repudiate the settlement without complymg with the .

requirements of Sub-Sectwn, 2 ofthe 19 of the Act, Inthis

regard, besides the case of Deccan tile works (Supra), State '

of Kerala Vs. Antony Decruz reported as (1 966) 1LLJ373,

may be referred to. Thus as per the provision of Sectlon N

19(2) of the Act and the law laid down by the Apex Court

and the High Courts it was not open to the Mandgement:
to terminate the settlerhent artived atbetween the patties

on 4th April, 1988. The workmian performied: his part of the
contract by withdrawing his claim from the Labour Court
Ambala; The Manageméntre-ernployed hifii- but terminated
his service in violations of provisions of Section 19(2) of
the Act. The Management has given the reasons that since

they did-not have the grants therefore, thére was nowotk -

available; for doing which; the wotkman conld be engaged:
Thus his services weré terminated. This claim of the

Management is' without amy merit rather it was inviolation

of e settlement arrived at between the parties, By their

conduct the Management violated the sanctity of the
settiement which was protected by section 19(2) of the .

Act. The acuon of the M;

ey ‘_,t. was iuegal and it.is
declared so. .

e

unilaterally. Since’ by the Opetanon of the ‘statute’ the”
workman is - to be tréated to"b& i the service ‘of the -
Managemerit for 8 moniths which ineatis not Tess than 240"
days within 12 months preceding the date of termination -
of his services, therefore, hie was entitled to the protection
under Section 25-F of the Act as'well Tt is ciear from the
pleadings of the parties that the Management termindted
the services of the workman if' violation of Section 19

Sub- Clause 2 and Section 25-F of the Act, therefore, their-

action was in violation of - the provisions of the act and-
the samé is declared as bad-in “law: The dlscngagemem-,
done by an act whtch i§ decla:ed asbadmlaw, is quashed X

There is another aspec! oi‘ .the matter. Smce the.--
action of the Management interminating the services of -
the workman has been declared bad in-law and-has been :

quastied. therefore, the: workman is treated to be in:the

4114 GI/O7--15

I terms of Suh-Secuon 2 ofSection 19 ofthe Act,
the Managemient * could ‘fiot fermihate the settlement”

’

employment of the Management for.full six months, from
the date he was taken back in employment i.e. 8th April,
1988, As pet the effect of the Section 19(2) of the Act, the
settlement could not be ireated 10 have been terminated
until the expiry of two months, from the date. on whicha
noticein wntmg of the intention of the party to terminate
the settlement is given. In this case no such notice was
given by the Management and they unilaterally terminated
the services of the workman within 6 months which they
were tiot entitled to do under the statue. Thus the workman
is to'be treated'in the émploymerit of the Management for
furthertwo months rather till date:since the Management
did not disclose.their intentions to terminate the settlement
even gfter the expiry of six months, from the date of the ‘
settlements. In this situation there is no merit in the claim
of the Management that since the workmian had not served -
them for 240 days preceding the date of hig disengagement,
therefore, he isnot entitled to the protectlon under Section
25-F of the Act. The situation is rather in favour of the
workmiait. In'termis of Section 19(2) of the Act, he is tobe
treated to beinthe employment of the Management for at
least 8 months from 8th April, 1988 as his semces could
not be terminatéd before that ‘without a nouce and the
Managcment dld not issue any such nouce S

- Inview of the discussion. made abm I hold that
the action of the Management of CSWCRTI, Research
Centre, Chandigarh in terminating the services of the
workman, daily paid worker; w.e.f: 26th May, 1988 was
unjust, unfair and illegal, Therefote, the workman istobe
treated on the employment of the Management all through
this period as if there was no order of termination of his
services

The next quesnon whlch arises is as to what relief
the workman is entitled to. As per his own claim he had
joinad sermewith the Mamemmtxm st October 1957,
he is round about 70 years ofage and cannot be presumed
to be eligible for the service of the Management, It is also
a fact that he did not work for the Management from the
date his services were terminated ini the year 1998, He has
also not claimed-that during this pericd. he has remained
not gainfully engaged. Thus he is not entitled to the back
wages, but he is entitled to all service benefits including
his regularization as if he was entitled for that what for to
the termination of his services by the Managemefit. He is
also-entitled to compensation for the sufferings at the
hands of the Management during this period and for all
the service benefits he was entitled to. I, therefore, direct
the Management to pay an amount of Rs. 50,000 as one
time compensation to him for the suffering he received.
The Management is directed to examine the case of the
workman within three months from the date of this award
becomes enforceable to find out as to what benelits he is
entitled to: [n case the Maniagement fails to do it. the
workman shall atso be catitled for the interest on the amounnt



8990 THE GAZETTE OF INDIA : OCTOBER 20,2007/ASVINA 28, 1929

[ParT II—S8Ec. 3(i1)]

of compensation awarded to him at the rate of 9% p.a.
from the date the Management appeared in this Tribunal
i.e.on 12th Dec., 1990. Let a copy of this award be sent to
the appropriate Government for necessary action and the
file be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
¢ frwelt, 27 R, 2007
T, 3. 3110, —3irehfrs ez srfufias, 1947 (1947

FT 14) T U0 17 F AT A, FXT AR AT WRE

wfafadt frad $heege, WA & ey % wag i
3R 5% wE F A, ey R fifds stehfier g o
F3a wEn, A srfimoy s =maem . 11, 7wEig
# a1 (Fed |, 1090/2008 ) F W et #, N F=ha
TR F 27-9-2007 W WTAGSM ATl

[E. m~42012/90/93—3n§31ﬁ (¥13)]
g T, wn safierdt

New Delhi, the 27th September, 2007

5.0. 3110.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 1090/
2003) Central Government Industrial Tribunal-cum-Labour
Court No. I1, Chandigarh as shown in the Annexure, in the
Industrial Dispute between the employers in relation to
the management of Central Soil Salinity Research Institute,
Karnal and their workman, which was received by the
Central Government on 27-9-2007.

{No. L-42012/40/93-1R (DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-IL,
CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case LD. No. 1090/2005
Registered on : 21-09-2005
Date of Decision : 14-07-2007

Dharam Pal S/o Shri Phern Ram,
Paul Nagar, Karnal ... Petitioner
lersus
The Director,
CSSRI, Karnal ... Respondent
APPEARANCE

For the Workman Shri R.P. Rana, Advocte

For the Management Shri R K. Sharma, Advecate

AWARD

Vide their Order No. L-42012/90/93-IR(D.U.) dated
24th August, 1994, Ministry of Labour, Government of
India referred the following dispute for the adjudication of
this Tribunal :—

“Whether the action of the Management of Central
Soil Satinity Research Institute, Karnal in terminating
the services of Shri Dharam Pal, Casnal Worker we f.
Ist April, 1988 is legal and justified? If not what
relief heis entitled to and from what date?”

The notice of the reference was given to the parties
who appeared through their Counsel and filed their
respective claims in the form of Claim Statement, reply to
the Claim Statement, replication, the workman's affidavit,
The management has also filed the affidavit of Shri Rounak
Ram, their Assistant Administrative Officer in support of
their claim beside that of Shri Tej Ram, Assistant
Administrative Officer.

It is on record that before the proceedings of the
case could advance the Management filed an application
for permission to amend their Written Statement. They
also filed affidavit of Shri R.C. Meena, Senior
Administrative Officer in support of their claim. The
workman appeared as a witness whereas the Management
examined S/Shri Tej Ram and R.C. Meena as their
witnesses. At the request of the management they were
allowed to amend their Written Petition and incorporate
the plea that since the Management is not an Industry, the

" present reference is not maintainable and this Tribunal

has no jurisdiction to adjudicate upon the said reference.

The claim of the workman is that he had joined
sérvice with the Management on daily wages basis in the
year 1982 and he served them upto 31st Dec., 1990. The
Management all, of a sudden refused the employment to
the workman on 1st January, 1991; that he had joined the
service with the Management on being sponsored by the
employment exchange. He was, however, paid small amount
as daily wages although he performed the same job, which
permanent Class IV employee of the Management
performed as Peon, Beldar and Chowkidar. He repeatedly
represented for being regularized in service, Though he
was interviewed, but was not adjusted on regular basis.
He had served the Management for 240 days in more than
one year especially in the vear 1988-89 and 1990. Before
terminating the services, the Management neither gave
him the notice nor conveyed the reasons to terminate his
services: that the workman along with co-workers
approached the CAT, but since there was a question of
disputed facts, therefore, he withdrew the petition. The
workman claims the relief on the ground that the
Management being a limb of Indian Council of Agritulture
Research is an Industry and the workman having served
them for 240 days in a year deserves his regularization and
could not be terminated without following the provisions
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of 1.D. Act, 1947 to be cailed “Act” in short. The
Management acted in an-arbitrary manner with colorable
exercise of their powers and favouritism in selecting those
who were related to the officers of the Management,
ignoring the claim of those who had joined the service
through the Employment Exchange. Rebutting the claim
of the management in anticipation, it is further stated by
him that the instructions of Government of India, to get

the work done through the contractor, were not applicable -

to the workman since the same were effective from
1st April, 1988 and since the workman had served the
Management for 240 days, therefore, the termination of
his services was violative of the Provisions of the Act. He
has further claimed that during the conciliation
proceedings the Management maintained a stubborn
attitude and did not offer an employment to the workman
stating that they get wotk done through the contractor,
therefore, no work was available for which the wotkman
can be engaged.

The Management in their reply has claimed that from
1st April, 1988, the Management had introduced a
contractual system for getting the work done and obtained
certificate of registration, therefore, there was no question
of engaging the workman for any labour work. They have
further claimed that the petition is time barred having no
cause of action or locus standi. It is also claimed by them
that the workman is estopped, by his own conduct, to
prosecute the present petition. It is also claimed that the
Management is not an Industry, therefore, also the reference
is bad and this Tribunal does not possess the jurisdiction
to decide the issue.

On merits it is stated by them that the workman had
never worked for the Management after 1st January, 1988.
The Management has destroyed the muster rolls/
attendance rolls pertaining to the earlier period as a follow
up the decision taken by the committee on 31st Dec.,
1986. It was the contractor who enjoyed control over his
labour and the Management did not have any direct
concern with them. Relying upon the judgement of Punjab
and Haryana High Court, in the case of National Fertilizer
Lid. Vs. Presiding Officer and others, reported as 1990(3)
Recent Judgement, 276, it is claimed by the Management
that, so as to declare a workman as the employee of the
Management the Tribunal should apply the test of whether
the worker engaged produced goods or services and the
services were so required for carrying on the business;
and whether the Managament had economic control over
the workers; that the workman was not the employee of
the Management so is not entitled to any relief; that the
Management.though an autonomous body, but followed
the rules of Government of India and they were bound by
{he same so as to make appointments. It is on record that
the workman was called for an interview, but was not
selected having not come within the criteria fixed. They
denied that the workman had served in the year 1989 and
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1990 for 240 days. They further denied that they had
terminated the services of the workman. Since the work
had been allotted to thé contractors, so it was his duty to
engage the labour, They further denied that the
management had ever asked the workman on 1st January,
1991 that they have no work for him nor they employed
any other workman after 1st April, 1988. They have further
denied that they had terminated the services of the
workman or had employed workmen after 1st April, 1988.
They further denied the other contentions of the workman
and submitted that the claim of the workman may be
dismissed with costs.

In his replication the workman did not raise any new
claim. He claimed that the workman was working with the
Management till the introduction of contractual system
and by then he had put in more than 240 days service.
therefore, his services could not be terminated. He denied
that he was a valid contractor or had worked under the
contractor till his termination. He was rather getting salary
from the Management and no contractor intervened in

their relationship. Claiming that he along with other

retrenched workers had approached the CAT through an
original application he stated that the same was withdrawn
later on. The workman had vigorously followed his case
so there was no question of his claim having been barred
by his limitation. He further disputed the application of

" principle of estoppel against him and stated that the

workman had served the management during his youth
and now they cannot ignore that fact. He claimed that he
had been engaged through employment exchange and the
management has to explain as to how they continued taking
service from him along with others, till 31st Dec., 1990. He
disputed the claim of the Management that they did not
possess the muster rolls from the year 1987 to 1990. As
per their own saying they had destroyed the record only
for the period up to 1986. The fact that the Management
has failed to disclose the name of the contractor who had
worked for them. He has further claimed that in view of the
judgement of Hon'ble Supreme Court reported as 1992(4)
SLR 770 with title State of Haryana Vs. Piara Singh and
Others, the workman had the right of consideration for
regularization, having served the management for a long
time. The Management, therefore, violated the provisions
of the Act and disengaged the services of those who had
served the Management for 18 years and above. He further
claimed that he was entitled to know the reasons for his
disengagement; and that the Management has the posts
of Chowkidars, Peons, Sweepers and etc. in Class IV
category and the workman is ready to work on any other
post.

I have gone through the file and have also
considered the submissions made by the counsel for the
parties.

The Management has raised a number of preliminary
objections to the maintainability of the reference. Itis their
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claim that the claim made is barred by limitation; that the
workman has no cause of action to maintain the same,
that the workman is estopped to raise the claim by his
own conduct; that workman has no locus standi to file
the present claim. They have further claimed that since
there existed no relationship of employer and employee
between the parties and the management had introduced
the contractual system w.c.f. 1st of April, 1988, therefore,
the dispute is not maintgiriable. The last preliminary
objection raised by them is that the Management is not
anindustry since it carries.on the activity of research in a
svstematic manner. It is not engaged in the work of trade
and business nor it is engaged in the production or
distribuion . of services to satisfy the human wants and
wishes. According to them they are engaged in the research
work so are not an industry.

I have considered the prehminary objections raised.
After going throngh the record of the file I feel - that the
Management has not seriously contested the preliminary
objections. They have not produced any evidence to show
that the claim of the workman is barred by limitation or he
has no causc of action to maintain the reference. To me
the preliminary objections are misplaced as a Tribunal is
adjudicating upon this reference as is desired by the
Appropriate Government and pot on the asking of the
workman. Whether there existed the relationship of
employee and employer between the parties or whether
the workman has the cause of action to maintain his claim,
are the questions which are interwoven with the question
of termination of services of the workman. So shall get
decided automatically by the answer to the reférence.

As regards the question, whether the Management
is an industry or not, I feel the plea taken by the
Management is without any merit. The answer to the plea
of the Management is contained in the famous judgement
of Hon’ble Supreme Court of India in the case “Bangalore
Water Supply and Sewerage Board versus A Rajappa
reported as 1978 Lab IC 778.” The seven judges bench
ruled that ~Industry” means an establishment where there
isa (i) svstematic activity, (ii) organized by the co-operation
between employer and employee, (iii) for production and/
or distribution of goods and services calculated to satisfy
human wants and wishes. Absence of proﬁt motive or

gainful objectlve is irrelevant, be the venture in public,
_|o1m private or other sector. The true focus is functional
and the decisive test is the natire of the activity with
special cmphasis on the employer-employee relations.
According to their Lordships Professions, c¢lubs,
cducation institutions, co-Operatives, research institutes,
charitable projects and other kindred adventures, if fulfilied
the triple tests cannot be exempted from the scope of
“Industry”. Appiving these tests-it cannot be said that the
Management is not an industry. In their own pleadings
the Management ‘1dmltted that they were cngaged in
rescarch work and that they followed their persuit with
the help of Rescarch scholars and the labourers. Their
stand that they are not engaged in commercial activity is

of nio consequence, in the face of the Judgement referred

"to above. The preliminary objections raised by the

Management are therefore, of no merit and are rejected.

" The question which now requires consideration is

_ whether the Management of Central Soil Salinity Research
Institute, Karnal had terminated the sefvices of Shri Dharam

Pal, casual worker w.e.f. 1stof April, 1988 and if so whether
their action was legal and justified. If not what relief the

‘workman is entitled to and from what date. The
Management in reply to the claim of the workman stated

that the workman had not worked with the Management
after 1st of January, 1988 'and after 1st of April, 1988 the

 labour work used tobe given to different contractors. They
* madé evasive reply to the claim of the workman that he
- had continuously worked for the Management upto 3 1st
“of Dec., 1990. They only claimed that the workman had

not worked for them after 1st of January, 1988 What about
the earlier period till 31st of:Dec., 1987, The workman
produced Shri Tej Ram Assistant Administrative Officer

_of the Management as his witness who produced the
~ Muster roll and other record and stated that as per record
. the workman had worked for the Management on days as

shOWn in statement exh_lblt W1 As per this document the
workman had served the Management upto March, 1988.

‘Counting backward he warked for the Management

12 daysin March, 1988, 22 daysin January, 1988; 24 days
in November, 1987; 24 days in Oct., 1987; 21 days in May,
21 days in April i.e. for 128 days in total. The werkman has
not- produced any evidence to belie this claim of the
Management and to prove that he had served ‘the

" Management for 240 days 12 menths preceding the date

of termination of his services on 1st April, 1988 as is claimed
by him in his pleadings. The workman has thus failed to

. show that he was entitled. to the protecuon as envisaged
. by Secuon 25-F of the Act,

Mr R C. Meena-who appeared as witness for the

. Management in his statement admitted that the workman
.was not given notice before changmg his service
_conditions. The Management made evasive reply to the

claim of the workman that before ternunatmg his services

. the Management had not glven Lim notice showing the

reasons. for tenmnatmg his services. There is also no
evidence on record to show that the Management had
paid retrenchment compensatlon to the workman before

‘terminating his services or had paid the wages for the

notice period. The Management therefore, did not comply

“with the provisions of section 25-F of the Act but they

wetre not supposed to comply with the same for the reason

“that the workman had not worked for the - Management for

240 day’s before the termination of his'services w.e.f. Ist

" April; 1988 The disengagement of the workman was,

theiefore, legal and justified. The workman is entitled to

" no relief; The reference is-answered against him. Let a
*topy of this award be sent to the appropriate Government

- - for neessary action and the file be conmgned to records
'after due: complenon :

KULDIP SINGH, Presiding Officer
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Nc‘wDelhl the 2?th Septamber 200‘7
S0, 311 —In pursuance of Secuon 1 of the

 Industrial Disputes Act, 1947 (14 of 1947), the Central
' Govemment hereby pubhshgst.hs Awar.d {Ref, No 1088/

-

2005) of the Central Government. Industnal Tnbuna]-cum
Labour Court No, II, Chanchgarh asshown in the Annexure,
in'the Industnal Dlspute between the employers inrelation
to the managemént of Central, Soil Salinity Research
Ins'utute Karnal and their workman which was rece1ved

by lhe Ccmral Government on 27-9-2{)07

[No. L42012/97/93-1R (DU)}
SURENDRA SINGH; Désk Officer

'I’RIBEINAL-CUM LABOUR COURT ]],
CHANDIGARH ‘

Shm K“ld’p S“gh: Pl‘%idlngoﬁ'icer .

~ Casel.D.No. mss/zoos '
Registered on: 21-9-2005 |
Dateof Declswn 14-7.2007 REAE.

RamLalS/oShriSherSmght g

- Rio. Village Purdrak, SRR
‘ DlstnctKarnal ;. Petitioner
N Versus . '
The Director,
CSSRI, Karnal. P : .- Respondent
For the Workman _ ShﬁRP Rana, Advocte _
 Forthe Managemm ShnRK Sharma, Advocate

Vide their order No. :L-'i420 12/97/93<iR (D.U.) dated

- 24th Auguast, 1994, Ministey of - Labour, Government of

. India mferredthe followmg d1spute for the adjudlmﬁon of

-this Tribumal ;

) “Whemer the actlon of thv.: Mauagemcm of Central

""the services of$hn Ram'l..'ai,‘Casual Worker wef
Tst April, 1988 is leg'xl any justified ? Iinot_, what
' rehef he is enuned to and from, yvhat date 7.

- The notice of the refereénce was given to'the parties

i who appeared through 'their -courisel and-filed their
¢+ - respective claims in the formof Claim Statement, reply to
... thé Claim Statement, replication; thé workman's affidavit.

-+ The managemern has also filed the affidavit of Shri Rounak

..Ram; their Assistant Administrative Officer i 'suppert of

their claim besides that of Shri Tej Ram; 'Assistant

AdnmustmnveOﬂicer e

It 'is on-record: that befom the preceedmgs of the

“.case could advance the Management filed an'application
.. ffor permission to-amend their Written Statément. They-also
.+ Tiled affidavit of Shri R.C. Meena; Senior Administrative
.. Officerin sepport of theit claim. The workman appeared as

.. 8 witness:whereas the Managemerit examined S/Shri Tej

Ramand-R.C. Meena as their witnesses. At the request of

. the management they were:allowed to amend their Written
. Petition‘and incorporate the plea that since the Management

isnotan lndustry, the present reference is riot maintdinable
and this Tribunal has no jurisdiction to adjudicate upon
the sald reference.

Thc clalmuaf the workman is that he had Jomed

- scrvwe with the Management oh daily 'wages basis in the
‘year 1986-and he served them upto 31st Dec.; ¥990: The
-~ Management all of a sudden refused. the employment to

+ the workman on: 1st Janunary, 1991; that ix had joined the

.. service with the Mapagement: on being sponsored by the

-emplayment exchange.. He was; hdwever; paid small amount
. asdaily wages although he performed the same job; which

-.permanent Class-IV. empioyces of the Management

- .performed asPeon, Beldar-and Chowkidar: He repeatedly

+ represented: for being regularized in service. Though he

. iwas interviewed, but was:not adjusted on regular basis. He
.+ had served the Management for 240 daysin more than one

- year especially in the year.1988-89.and 1990. Before

- -terminating the services; the. Management neither gave
... him the:notice nor conveyed the reasons: to terminate his

-services;: that the workman aleng with' co-workers

e

- approached:the CAT, but.since there 'was a: question of

disputed facts, therefore, be withdrew (he petition. The

-workman. claims the. relief on the: ground: that the
‘Management being a limb of Indian Council of Agricutture

:_ B could not be terminated without following the provisions
- of LD. ‘Act, 1947 to be: called “Act”:in short. The

..;Research is an Industry; and the workman having served

themTor 240 daysin a year deserves his regularization.and

Management actedin an arbitrary. mannet with colorable

-+ exercise;of their powers and favouritism'in selecting those



8994 ' THE GAZETTE OF INDIA : OCTOBER 20,2007/ASVINA 28,1929

[P arT TI—Skc. 3(i)]

who were related to the officers of the Management,
ignoring the claim of those who had joined the service
through the Employment Exchange. Rebutting the claim of
the Management in anticipation, it is further stated by him
that the instructions of Government of India, to get the
work done through the contractor, were not applicable to
the workman since the same were effective from 1st April,
1988 and since the workman had served the management
for 240 days, therefore, the termination of his services was
violative of the Provisions of the Act. He has further claimed
that during the conciliation proceedings the Management
maintained a stubborn attitude and did not offer an
emplovment to the workman stating that they get work
done through the contractor, therefore, no work was
available for which the workman can be engaged.

The Management in their reply has claimed that from
Ist April, 1988, the Management had introduced a
contractual system for getting the work done and obtained
certificate of registration, therefore, there was no question
of engaging thf: workman for any labour work, They have
further claimed that the petition is time barred having no
cause of action or locus standi. It is also claimed by them
that the workman is estopped, by his own conduct, to
prosecute the present petition. It is also claimed that the
management is not an Industry, therefore, also the reference
is bad and this Tribunal does not possess the jurisdiction
to decide the issue.

On merits it is stated by them that the workman had
never worked for the management after 1st January, 1988.
The Management has destroyed the muster-rolls/
attendance rolls pertaining to the earlier period as a follow
up the decision taken by the committec on 31st Dec., 1986,
It was the contractor who enjoyed control gver his labour
and the management did not have any direct concern with
them. Relying upon the judgement of Punjab and Haryana
High Court, in the case of National Fertilizer Ltd. Vs.
Presiding Officer and Others, reported as 1990(3) Recent
Judgements, 276, it is claimed by the Management that, so
as to declare a workman as the employee of the
Management the Tribunal should apply the test of whether
the worker engaged produced goods or service and the
services were so required for carrying on the business;
and whether the Management had economic control over
the workers; that the workman was not the employee of the
Management so is not entitled to any relief, that the
Management though an autonomous body, but followed
the rules of Government of Tndia and they were bound by
the same so as to make appointments. It is on record that
the workman was called for an interview, but was not
selected having not come within the criteria fixed. They
denied that the workman had served in the year 1989 and
19940 for 240 days. They further denied that they had
terminated the services of the workman. Since the work
had been allotted to the contractors, so it was his duty to
engage the labour. They further denied that the

Management had ever asked the workman on 1st January,
1991 that they have no work for him nor they employed
any other workman after 1st April, 1988. They have further
denied-that they had terminated the services of the workman
or had employed workmen after 1st April, 1988, They further
denied the other contentions of the workman and submitted
that the claim of the workman may be dismissed with costs.

. In his replication the workman did not raise any new
claim. He claimed that the workman was working with the
Management till the introduction of contractual system
and by then he had put in more than 240 days service,
therefore, his services could not be terminated. He denied
that he was a valid contractor or had worked under the
contractor till his termination. He was rather getting salary
from the Management and no contractor intervened in their
relationship. Claiming that the along with other retrenched
workers had approached the CAT through an original
application he stated that the same was withdrawn later
on. The workman had vigorously followed his case so there
was no question of his claim having been barred by his
limitation. He further disputed the application of principle
of estopped against him and stated that the workman had
served the Management during his youth and now they
cannot ignore that fact. He claimed that he had been
engaged through employment exchange and the
Management has to explain as to how they continued taking
service from him along with others, till 31st Dec., 1990. He
disputed the claim of the Management that they did not
possess the muster rolls from the years 1987 to 1990. As
per their own saying they had destroyed the record only
for the period up to 1986. The fact that the Management
has failed to disclose the name of the contractor who had
worked for them. He has further claimed that in view of the
judgement of Hon'ble Supreme Court reported as 1992(4)
SLR 770 with title State of Haryana Vs. Piara Singh and
others, the workman had the right of consideration for
regularization, having served the Management for a long
time. The Management, therefore, violated the provisions
of the Act and disengaged the services of those who had
served the Management for 18 years and above. He further
claimed that he was entitled to know the reasons for his
disengagement, and that the Management has the posts
of Chowkidars, Peons, Sweepers and etc. in Class [V
category and the workman is ready to work on any other
post.

I have gone through the file and have also considered
the submissions made by the counsel for the parties.

The Management has raised a number preliminary

" objections to the maintainability of the reference. It is their -

claim that the claim made is barred by limitation; that the
workman has no cause of action to maintain the same; that
the workman is estopped to raise the claim by his own
conduct;, that workman has no locus standi to file the
present claim. They have further claimed that since there
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existed no relationship of employer and employee between
the parties and the management had introduced the
contractual system w.e.f. 1st of April, 1988, therefore, the
- dispute is not maintainable. The last preliminary objection
raised by them is that the Management is not an industry
since it carries on the activity of research in a systematic
manner. It is not engaged in the work of trade and business
nor it is engaged in the production or distribution of
services to satisfy the human wants and wishes. According
to them they are engaged in the research work so are not
an industry.

I have considered the preliminary objections raised.
After going through the record of the file I feel that the
Management has not seriously contested the preliminary
objections. They have not produced any evidence to show
that the claim of the Workman is barred by limitation or he
has no cause of action to maintain the reference. To me the
preliminary objections are misplaced as a Tribunal is
adjudicating upon this reference as is desired by the
Appropriate Government and not on the asking of the
workman., Whether there existed the relationship of
employee and employer between the parties or whether
the workman has the cause of action to maintain his claim,
are the questions which are interwoven with the question
of termination of services of the workman. So shall get
decided automatically by the answer to the reference.

As regards the question, whether the Management
is an industry or not, 1 feel the plea taken by the Management
is without any merit. The answer to the plea of the
Management is contained in the famous judgement of
Hon'ble Supreme Court of India in the case “Bangalore
Water Supply and Sewerage Board Vs. A Rajappa reported
as 1978 Lab IC 778.” The seven judges bench rnled that
. “Industry” means an establishment where there is a
(i) systematic activity, (ii) organized by the co-operation
between employer and employee, (iii) for production and/
or distribution of goods and services calculated to satisfy
human wants and wishes. Absence of profit motive or
gainful objective is irrelevant, be the venture in public,
joint, private or other sector. The true focus is functional
and the decisive test is the nature of the activity with special
emphasis on the employer-employee relations. According
to their Lordships Professions, clubs, education
institutions, co-operatives, research institutes, charitable
projects and other kindred adventures, if fulfilled the triple
tests cannot be exempted from the scope of ‘Industry’.
. Applying these tests it cannot be said that the Management
is not an industry. In their own pleadings the Management
admitted that they were engaged in research work and that
they followed their pursuit with the help of Research
scholars and the labourers. Their stand that they are not
engaged in commercial activity is of no consequence, in
the face of the Judgement referred to above. The preliminary
objections raised by the Management are therefore, of no
merit and are rejected.

The question which now requires consideration is
whether the Management of Central Soil Salinity Research
Institute, Karnal had terminated the services of Shri Ram
Lal, casual worker we.f. 1st of April, 1988 and if so whether
their action was legal and justified. If not what relief the
workman is entitled to and from what date. The
Management in reply to the claim of the workman stated
that the workman had not worked with the Management
after 1st of January, 1988 and after st of April, 1988 the
labour work used tobe given to different contractors. They
made evasive reply to the claim of the workman that he had
continuously worked for the Management upto 31st of
Dec., 1990. They only claimed that the workman had not
worked for them after 1st of January, 1988, What about the
carlier period titl 31st of Dec,, 1987, The workman produced
Shri Tej Ram Assistant Administrative Officer of the
Management as his witness who produced the Muster roll
and other record and stated that as per record the workman
had worked for the Management on days as shown in
statement exhibit W1. As per this document the workman
had served the Management upto March, 1988. Counting
backward he worked for the Management 13 days in March,
1988, 19 daysinFeb., 1988; 22 days in January, 1988; 20
days in November, 1987; 20 days in Oct., 1987; 16 days in
Sept., 1987; 21 days in August, 1987; 18 days in July,
1987, 18'2 days in May, 1987; 12 days in April, 1987 i.¢. for
170% days in total. The workman has not produced any
evidence to belie this claim of the Management and to |
prove that he had served the Management for 240 days 12
months preceding the date of termination of his services
on st April, 1988 as is claimed by him in his pleadings. The
workman has thus failed to show that he was entitled to
the protection as envisaged by Section 25-F of the Act.

Mr. R.C. Meena who appeared as witness for the
Management in his statement admitied that the workman
was not given notice before changing his service
conditions. The Management made evasive reply to the
claim of the workman that before terminating his services
the Management had not given him notice showing the
reasons for terminating his services. There is also no
evidence on record to show that the Management had
paid retrenchment compensation to the workman before
terminating his services or had paid the wages for the notice
period, The Management therefore, did not comply with
the provisions of Section 25-F of the Act but they were not
supposed to comply with the same for the reason that the
workman had not worked for the Management for 240
days before the termination of his services w.e.f. 1st April,
1988. The disengagement of the workman was, therefore,
legal and justified. The workman is entitled to no relief. The
reference is answered against him. Let a copy of this award
be sent to the appropriate Government for necessary action
and the file be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
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New Delhi, the 27th Septemher 2007

'5.0. 3112.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Centrat

Government hereby publishes the Award (Ref. No. 1094/

2005) of the Central Government Industrial Tribunal-cum-
Labour Court No. IT, Chandigarh as shown in the Annexure,

in the Industrial stpute between the employers in relation
to the management of Central Soil Sahmty Research

Institute, Karnal and their workman, which was received ‘

by the Central Government on 27-9-200‘7
No. L-420 12/99!93-IR (10]8)}]

SURENDRA SINGH, Desk Officer -

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL- |

CUM-LABOUR COURT-L, CI-IANDIGARH
* Shri Kuldip Singh, Presiding Officer
.Case LD, No. 1094/2005
' Reglitered on: 21-9 2008
Date of Decision 14-7-2007

Inder Singh,

R/o Saidpur, . ‘

District Karnal _ . ',_.Petition_er
Versus

The Director, . ' o

CSSRI, Karnal ... Respondent

For the Workman Shri R.F. Rana, Advocate

For the Management . ShriRK. Sharma, Advdcé.t_e

AWARD

Vide their order No, L-42012/99/93-IR (D.U.) dated
1st October, 1994, Ministry of Labour, Government of

India referred the followmg dlspute for the adjudication of
this Tribunal ;

“whether the action of the Management of Central
Soil Salinity Research Institute, Karnal in terminating
the services of Shri Inder Singh, Casual Workerw.e.f.
1st April, 1988 is legal and justified ? If not, what
rehef he is entitled to and from what date 7"

The notice of the refercnce was given to the parties
who appeared. through their counsel and filed their
respective claim in the form of Claim Statement, reply tothe
Claim Statement, replication, the workman's affidavit. The
management has also filed the affidavit of Shri Rounak
Ram, their Assistant Administrative Officer in support of
their claim beside that of Shri Tej Ram, Assistant
Adnumstraﬂve Officer.

- It is on record that before thc proceedings of the
case could advance the Management filed an application
for permission to amend their Written Statement, They also
filed affidavit of Shri R.C. Meena, Senior Administrative
Officer in support of their claim, The workman appeared as
a witness whereas the Management examined S/Shri Tej
Ram and R.C, Meena as their witnesses. At the request of

the managemznt they were allowed to amend their Written

Petition and incorporate the pleathat since the Management
isnotan lndustry the present reference is not maintainable
and this Tribunal has no Junsdicnon 10 adjuchcate upon
the said reference '

. The clmm ofthe workman is that h: had Jomed semce
with the Management on daily wages basis in the year
1983 and he served them upto 31st Dec., 1990, The
Mana.gement, all of a sudden refused the employment 1o
the wotkman on 1st January, 1991, that he had joined the
service with the Management on being sponsored by the
emplovmcnt exchange. He was, howevet, paid small amount
as daily wages although he performed the same job, which
permanent Class IV employee of the Management
performed as Peon, Beldar and Chowkidar. He repeatedly
represented for, being regularized in service, Though he
was interviewed, but was not adjusted on regular basis. He
had served the Managemem for 240 days inmore thanone
year especially in the year 1988-89 and 1990, Before
terminating the services, the Managcmem neither gave
him the notice nor conveyed the reasons to terminate his
services; that the workman along with co-workers
approached the CAT, but since there was a questlon of
disputed facts, therefore, he w1thdrew the petition, The
workman claims the relief on the ground that the
Management being a limb of ‘Tndian Council of Agriculture
Research is an Industry and the workman having served
them for 240 days in a year deserves his regulatization and
could not be terminated without following the provisions
of I.D. Act, 1947 to be called “Act” in short. The
Management acted in an arbitrary manner with colorable
exercise of their powers and favoritism in selecting thosc
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who were related to the officers of the Management,

ignoring the claim of those who had joined the service
through the Emptoyment Exchange. Rebutting the claim of
the Management in anticipation, it is further stated by him
that the instructions of Government of India, to get the
‘work done through the contractor, were not applicable to
the workman since the same were effective from 1st April,
1988 and since-the workman had served the Management

for 240 days, therefore, the termination of his services was -

violative of the provisions of the Act. He has further claimed
that during the conciliation proceedings the Management
maintained a stubborn attitude and did not offer an
employment to the workman stating that they get work

done through the contractor, therefore, no work was

available for which the workman can be engaged.

The Management in their reply has claimed that from
Ist April, 1988, the Management had introduced a
contractual system for getting the work done and obtained
certificate of registration, therefore, there was no question
of engaging the workman for any labour work. They have
further claimed that the petition is time barred having no
cause of action or locus standi. It is also claimed by them
that the workman is estopped, by his own conduct, to
prosecute the present petition. It is also claimed that the
Management is not an Industry, therefore, also the reference
is bad and this Tribunal does not possess the jurisdiction
to decide the issue.

On merits it is stated by them that the workman had

never worked for the Managemeni after 1st January, 1988,
The Management has destroyed the muster rolls/
attendance rolls pertaining to the earlier period as a follow
up the decision taken by the committee on 3 1st Dec., 1986,
It was the contractor who enjoyed control over his labour
and the Management did not have any direct concern with
them. Relying upon the judgement of Punjab and Haryana
High Court, in the case of National Fertilizer Ltd. Vs.
Presiding Officer and others, reported as 1990(3) Recent
Judgement, 276, it is claimed by the Management that; so
as to declare a workman as the employee of the Management
the Tribunal should apply the test of whether the worker
engaged produced goods or services and the services were
so required for c'arr_ving on the business; and whether the
Management had economic control over the workers; that
the workman was not the employee of the Management so
is not entitled to any relicf; that the Management though
.an autonomous body, but followed the rules of Government
of India and they were bound by the same so as to make
appointments, It is on record that the workman was called
for an interview, but was not selected having not come
within the criteria fixed. They denied that the workman had
served in the year 1989 and 1990 for 240 days. They further
denied that they had terminated the services of the
workman. Since the work had been allotted to the
contractors, so it was his duty to engage the labour. They
further denied that the Management had ever asked the

4114 GII07—16

- workman on 1st January, 1991 that they have no work for

him nor they employed any other workman after 1st April,
1988. They have further denied that they had terminated
the services of the workman or had employed workmen
after 1st April, 1988, They further denied the other
contentions of the workman and submitted that the claim
of the workman may be dismissed with costs.

In his replication the workman did not raise any ne»t"i'
claim. He claimed that the workman was working with the
Management till the introduction of contractual system
and by then he had put in more than 240 days service,
therefore, his services could not be terminated. He denied
that he was a valid contractor or had worked under the
contractor till his termination. He was rather getting salary
from the Management and no contractor intervened in their
relationship. Claiming that the along with other retrenched
workers had approached the CAT through an original
application he stated that he same was withdrawn later on,
The workman had vigorously followed his case so there
was no question of his claim having been barred by his
limitation. He further disputed the application of principlc
of estoppel against him and stated that the workman ha
served the Management during his youth and now the:
cannot ignore that fact. Hé claimed that he had been
engaged through employment exchange and the
Management has to explain as to how they continued taking
service from him along with others, till 31st Dec., 1990. He
disputed the claim of the Management that they did not
possess the muster rolls from the year 1987 to 1990. As per
their own saying they had destroyed the record only for
the period upto 1986. The fact that the Management has
failed to disclose the name of the contractor who had
worked for them. He has further claimed that in view of the
Judgement of Hon'ble Supreme Court reported as 1992(4)
SLR 770 with title State of Haryana Vs. Piara Singh and
others, the workman had the right of consideration for
regularization, having served the Management for a long
time. The Management, therefore, violated the provisions
of the Act and disengaged the services of those who had
served the Management for 18 yedrs and above. He further
claimed that he was entitled to know the reasons for his
disengagement; and that the Management has the posts
of Chowkidars, Peons, Sweepers and etc. .in Class IV
category and the workman is ready to work on any other
post. |

1 have gone through the file and have also considered
the submissions made by the counsel for the parties.

The Management has raised a number of preliminary
abjections to thie maintainability of the reference. It is their
claim that the claim made is barred by limitation; that the
workman has no cause of action to mainiain the same; that
the workman is estopped to raise the claim by his own
conduct; that workman has no locus standi to file the
present claim. They have further claimed that since there
existed no relationship of employer and emplovee between
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the parties and the management had introduced the
contractual system w.e f. 1stof April, 1988, therefore, the
dispute is now maintainable. The last preliminary objection
raised by them is that the Management is not an industry
since it carries on the activity of research in a systematic
manner. [t is not engaged in the work of trade and business
nor it is engaged in the production or distribution of
services to satisfy the human wants and wishes, According
to )Iwm they are engaged in the research work so are not
an industry.

I have constdered the preliminary objections raised.
Alter going through the record of the file I feel that the
Management has not seriously contested the preliminary
objections. They have not produced any evidence to show
that the claim of the workman is barred by limitation or he
has no cause of action to maintain the reference. To me the
preliminary objections are misplaced as the Tribunal is
adjudicating upen this reference as is desired by the
Appropriate Government and not on the asking of the
workman. Whether there existed the relationship of
cmplovee and employer between the parties or whether
the workman has the cause of action to maintain his claim,
are the questions which are interwoven with the question
of termination of services of the workman. So shall get
decided automatically by the answer to the reference.

As regards the question, whether the Management
isan industry or not, [ feel the plea taken by the Management
is without any merit. The answer to the plea of the
Management is contained in the famous judgement of
Hon’ble Supreme Court of India in the case “Bangalore

Water Supply and Sewerage Board Vs. A. Rajappa reported

as 1978 Lab 1C 778.” The seven judges bench ruled that
“Industry” means an establishment where there is a
{1} svstematic activity, {ii) organized by the co-operation
berween emplover and employee, {iii) for production and/
or distribution ol goods and services calculated to satisfy
hwman wants and wishes. Absence of profit motive or
gainful objective is irrelevant, be the venture in public,
joint, private or other sector. The true focus is functional
and the decisive test is the natore of the activity with special
cmphasis on the empinyer-employee relations. According

to their Lordships Professions, clubs, educational -

institutions, ¢.-opcratives, research institutes, charitable
projects and otker kindred adventures, if fulfilled the tripie
tests cannot be exempted from the scope of “Indostry’.
Applving these tests it caruol be said that the Management
is not an industry. In their ow.. picadings the Management
admirted that they were engaged in research work and that
they followed their pursuit with the help of Research
scholars and the labourers. Their stand that they are not
cngaged in commercial activity is of no consequence, in
the face of the Judgement referred to above. The prelimninary
objections raised by the Management are, therefore, of no
merit and are rgjected.

The question which now requires consideration is
whether the Management of Central Soil Salinity Research
Institute, Kamal had terminated the services of Shri Inder
Singh, casual worker w.e.f. 1st of April, 1988 and if so
whether their action” was legal and justified. If not what
relief the workman is entitled to and from what date. The
Management in reply to the claim of the workman stated
that the workman had not worked with the Management
after 1st of January, 1988 and after 1st of April, 1988 the
labour work used to be given to different contractors. They
made evasive reply to the claim of the workman that he had
continuously worked for the Management upto 31st of
Dec., 1990. They only claimed that the workman had not
worked for them after 1st of January, 1988. What about the
earlier period till 31stof Dec., 1987. The worlaman produced

- Shri Tej Ram, Assistant Administrative Officer of the

Management as his witness who produced the muster roll
and other record and stated that as per record the workman
had worked fot the Management on days as shown in
statement exhibit W 1. As per this document the workman
had served the Management upto March, 1988. Counting
backward he worked for the Management 25 days in March,
1988; 22 days in Feb., 1988; 25 days in January, 1988; 27
daysin December, 1987; 19 days in September, 1987, August
1987; July, 1987; 6 days in May, 1987; 26 days in April, 1987
i.e. for 201 days in total. The workman has not produced
any evidence to belie this claim of the Management and to
prove that he had served the Management for 240 days in
12 months preceding the date of termination of his services
oni 1st April, 1988 as is claimed by him in his pleadings. The
workman has thus failed to show that he was entitled to
the protection as envisaged by Section 25-F of the Act.

Mrt. R.C. Meena who appeared as witness for the
Management in his statement admitted that the workman
was not given notice before changing his service
conditions. The Management made evasive reply to the
claim of the workman that before terminating his services
the Management had not given him netice showing the
reasons for terminating his services. There is also no
evidence on record to show that the Management had
paid retrenchment compensation to the workman before
terminating his services or had paid the wages for the notice
period. The Management, therefore, did not comply with
the provisions of Section 25-F of the Act but they were not
supposed to comply with the same for the reason that the
workman had not worked for the Managemient for 240
days before the termination of his services w.e.f. 1st April,
1988. The disengagement of the workman was, therefore,
legat and justified. The workman is entitled to no relief. The
reference is answered against him, Let a copy of this award
be sent to the appropriaté Government for necessary action
and the file be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
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.8.0.- 3113.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award. (Ref. No. 1089/
200%) of the Central Government Industrial Tribunal-cum-
Labour Court No. II, Chandigarh as shown in the Annexure,
in the Industrial Dispute between the employers in relation
to the management of Central Soil Salinity Research
Institute, Karnal and their workman, which was received
by the Central Government on 27-3-2007.

[No.L42012/96/93-TR (DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-IL,
CHANDIGARH |

Shri Kuldip Singh, Presiding Officer
Case LD, No. 1089/2005
Registered on : 21-9-2005
Date of Decision : 14-‘/"—2()07

Smt. Bimla W/o Daya Ram,

R/o Saidpura,
District Karnal ... Petitioner
Versus

The Director,

CSSRL Karnal ... Respondent
APPEARANCE

For the Workman Shri R.P. Rana, Advocate

For the Management : ShriR K. Sharma, Advocate

AWARD

Vide their order No. L-42012/96/93-IR (DU) dated
24th August, 1994, Ministry of Labour, Government of India

’

referred the following dispute for the adjudication of this
Tribunal : .

“Whether the action of the Management of Central
Soil Salinity Research Institute, Karnal in terminating

- the services of Smt, Bimla, Casual Worker w.ef.
Ist April, 1988 is legal and justified ? If not, what
relief he 1s entitled to and from what date 7

The notice of the reference was given to the parties
who appeared through their counsel and filed their

« respective claims in the form of Claim Statement, reply to
. the Claim Statement, replication, the workman's affidavit.

The management has also filed the affidavit of Shri Rounak
Ram, their Assistant Administrative Officer in support of
their claim beside that of Shri Tej Ram, Assistant
Administrative Officer.

It is on record that before the proceedings of the
case could advance the Management filed an application
for permission to amend their Written Statement. They also
filed affidavit of Shri R.C. Meena, Senior Administrative
Officer in support of their claim. The workman appeared as
a witness whereas the Management examined S/Shri Tej
Ram and R.C. Meena as their witnesses. At the request of

the management they were allowed to amend their Written

Petition and incorporate the plea that since the Management
is not an Industry, the present reference is not maintainable
and this Tribunal has no jurisdiction to adjudicate upon
the said reference.

The ¢laim of the workman is that she had joined
service with the Management on daily wages basis in the
year 1972/1986 and she served them upon 3 15t Dec., 1990.
The Management, all of a sudden refused the employment
to the workman on 1st January, 1991; that he had joined the
service with the Management on being sponsored by the
employment exchange. She was, however, paid small
amount as daily wages although she performed the same
job, which permanent Class IV employee of the
Management performed as Peon, Beldar and Chowkidar.

- He repeatedly represented for being regularized in service.

Though she was interviewed, but was not adjusted on
regular basis. She had served the Management for 240
days in more than one year especially in the year 1988-89
and 1990, Before terminating the services, the Management
neither gave her the notice nor conveyed the reasons to
terminate her services; that the workman aleng with co-
workers approached the CAT, but since there was a
question of disputed facts, therefore, she withdrew the
petition. The workman claims the relief on the ground that
the Management being a limb of Indian Council of
Agriculture Research is an Industry and the workman
having served them for 240 days in a vear deserves his
regularization and could not be terminated without following
the provisions of LD. Act, 1947 to be called *Act” in short.
The Management acted in an arbitrary manner with
colorable exercise of their powers and favouritism in
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selecting those who were related to the officers of the
Management, ignoring the claim of those who had joined
the service through the Employment Exchange. Rebutting
the claim of the Management in anticipation, it is further
stated by him that the instructions of Government of India,
to get the work done though the contractor, were not
applicable to the workman since the same were effective
from Ist April, 1988 and since the workman had served the
management for 240 days, therefore, the termination of his
services was violative of the Provisions of the Act. He has
further claimed that during the conciliation proceedings
the Management maintained a stubborn attitude and did
not offer an employment to the workman stating that they
get work done through the contractor, therefore, no work
was available for which the workman can be engaged.

. The Management in their reply has claimed that from

Ist April, 1988, the Managemert had introduced a
contractual system for getting the work done and obtained
certificate of registration, therefore, there was no question
of engaging the workman for any labour work. They have
further claimed that the petition is time barred having no
cause of action or locus standi. It is also claimed by them
that the workman is estopped, by her own conduct, to
prosecute the present petition. It is also claimed that the
management is not an Industry, therefore, also the reference
is bad and this Tribunal does not possess the jurisdiction
10 decide the issue,

On merits it is stated by them that the workman had
never worked for the management after 1st January, 1988.
The Management has destroyed the muster rolls/
attendance rolls pertaining to the carlier period as a follow
up the decision taken by the committee on 31st Dec., 1986.
[t was the contractor who enjoyed control over his labour
and the Management did not have any direct concern with
them. Relying upon the judgement of Punjab and Haryana
High Court, in the case of National Fertilizer Ltd. Vs,
Presiding Officer and Others, reported as 1990(3) Recent
Judgements, 276, it is claimed by the Management that, so
as to declare a workman as the employee of the Management
the Tribunal should apply the test of whether the worker
engaged produced goods or services and the services were
so required for carrving on the business; and whether the
Management had economic control over the workers; that
the workman was not the employee of the Management so
1s not entitled to any relief; that the Management though
an autonomous body, but followed the rules of Government
of India and they were bound by the same so as to make
appointments. It is on record that the workman was called
for an interview, but was not selected having not come
within the criteria fixed. They denied that the workman had
scrved in the year 1989 and 1990 for 240 days. They further
denied that they had terminated the services of the
workman. Since the work had been allotted to the
contractors, so it was his duty to engage the labour. They
further denied that the Management had ever asked the

workman on st January, 1991 that ey have no work for
him nor they employed any other workman after st April,

. 1988. They have further denied that they had terminated

the services of the workman or had employed workmen
after 1st April, 1988, They further denied the other
contentions of the workman and submitted that the claim |
of the workman may be dismissed with costs.

In his replication the workman did not raise any new
claim. He claimed that the workman was working with the
Management till the introduction of contractual system
and by then he had put in more than 240 days service,
therefore, her services could not be terminated. She denied
that he was a valid contractor or had worked under the
contractor till his termination. He rather getting salary from
the Management and no contractor intervened in their
relationship. Claiming that the along with other retrenched
workers had approached the CAT through an original
application she stated that the same was withdrawn later
on. The workman had vigorously followed his case sg there
was no question of his claim having been barred by his
limitation. She further disputed the application of principle
of estoppel against him and stated that the workman had
served the Management during his youth and now they
cannot ignore that fact. She claimed that she had been
engaged through employment exchange and the
Management has to explain as to how they continued taking
service from her along with others, till 31st Dec., 1990. She _
disputed the claim of the Management that they did not
possess the muster rolls from the year 1987 to 1990, As per
their own saying they had destroyed the record only for
the period up to 1986. The fact that the Management has
failed to disclose the name of the contractor who had
worked for them. She has further claimed that in view of the
judgement of Hon'ble Supreme Court reported as 1992(4)
SLR 770 with title State of Haryana Vs. Piara Singh and
Others, the workman had the right of consideration for
regularization, having scrved the Management for a long
time. The Management, therefore, violated the provisions
of the Act and disengaged the services of those who had
served the Management for 18 years and above. She further
claimed that she was entitled to know the reasons for his
disengagement; and that the Management has the posts
of chowkidars, Peons, Sweepers and etc. in Class IV
category and the workman is ready to work on any other
post..

1 have gone through the file and have also considered
the submissions made by the counsel for the parties.

The Management has raised a number of preliminary
objections to the maintainability reference. It is their claim
that the claim made is barred by limitation; that the
workman has no cause of action to maintain the same; that
the workman is estopped to raise the claim by his own
conduct; that workman has no locus standi to file the
present claim. They have further claimed that since there
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existed no relationship of employer and employee between
the parties and the management had introduced the
contractual system w.e.f, 1st of April, 1988, therefore, the
dispute is not maintainable. The last preliminary objection
raised by them is that the Management is not an industry
since it carries on the activity of research in a systematic

manner. It is not engaged in the work of trade and business .

nor it is engaged in the production or distribution of
services to satisfy the human wants and wishes. According
to them they are engagcd in the research work S0 are not
an industry.

Lhave considered‘thc preliminary objecﬁons raised,
after going through the record of the file I feel that the
Management has not seriously contested the preliminary
objections. They have not produced any evidence to show
that the claim of the workman is barred by limitation or he
has no cause of action to maintain the reference. To me the
preliminary objections are misplaced as the Tribunal is
adjudicating upon this reference as is desired by the
Appropriate Government and not on the asking of the
workman. Whether there existed the relatlonslup of
employee and employer between the parties or whether
the workman has the cause of action to maintain his claim,
are the questions which are interwoven with the question
of termination of services of the workman. So shall get
decided automatically by the answer to the reference.

As regards the question, whethei the Management
is an industry or not, I feel the plea taken by the Management
is without any merit. The answer to the plea of the
Management is contained in the famous judgement of
Hon’ble Supreme Court of India in the case “Bangalore
Water Supply and Sewerage Board Vs: A. Rajappa reported
as 1978 Lab IC 778”. The seven judges bench ruled that
“Industry” means an establishment where there is a
(i) systematic activity, (ii) organized by the co-operation
between employer and employee, (iii) for production and/
or distribution of goods and services calculated to satisfy
human wants and wishes. Absence of profit motive or
gainful objective is irrelevant, be the venture in public,

- joint, private or other sector. The true focus is functional
and the decisive test is the nature of the activity with special
emphasis on the employer-employee relations. According
to their Lordships Professions, clubs, education
institutions, co-operatives, research institutes, charitable
projects and other kindred adventures, if fulfilled the triple
t€sts cannot be exempted from the scope of ‘Industry’.
Applying these tests it cannot be said that the Management
is not an industry. In their own pleadings the Management
admitted that they were engaged in research work and that
they followed their pursuit with the help of Research

scholars and the labourers. Their stand that they are not

engaged in commercial activity is of no consequence, in
the face of the Judgement referred to above. The preliminary
objections raised by the Management are, therefore, of no
mertt and are rejected.

The question which now requires consideration is
whether the Management of Central Soil Salinity Research
Institute, Karnal had terminated the services of Smt. Bimla,
casual worker w.e.f. 1st of April, 1988 and if so whether
their action was legal and justified. If not what relief the
workman is entitled to and from what date. The
Management in reply to the claim of the workman stated
that the workman had not worked with the Management
after 1st of January, 1988 and after 1st of April, 1988 the
labour work used to be given to different contractors. They
made evasive reply to the claim of the workman that he had
continuously worked for the Management upto 31st of
Dec., 1990. They only claimed that the workman had not
worked for them after 1st of January, 1988, What about the
eatlier period till 31st of Dec., 1987. The workman produced
Shri Tej Ram, Assistant Administrative Officer of the
Management as his witness who produced the muster roil
and other record and stated that as per record the workman
had worked for the Management on days as shown in
statement exhibit W1. As per this document the workman
had served the Management on any day during 12 months
preceding 31st March, 1988. The workman has not
produced any evidence to belie this claim of the
Management and to prove .that she had served the
Management for 240 days in 12 months preceding the date
of termination of her services on 1st April, 1988 as is claimed
by him in his pleadings. The workman has thus failed to -
show that she was entitled to the protection as envisaged

‘by Section 25-F of the Act.

Mr. R.C. Mecna who' appeared as witness for the
Management in his statement admitted that the workman
was not given notice before changing his service
conditions. The Management made evasive reply to the
claim of the workman that before terminating his services
the Management had not given her notice showing the

-reasons for terminating her services. There is also no

evidence on record to show that the Management had
paid retrenchment compensation to the workman before
terminating her services or had paid the wages for the notice
period. The Management, therefore, did not .comply with
the provisions of section 25-F of the Act but they were not
supposed to comply with the same for the reason thit the
workman had not worked for the Management for 240
days before the termination of her services w.e.f. 1st April,
1988. The disengagement of the workman was, therefore,
legal and justified. The workman is entitled to no relief, The
reference is answered against her. Let a copy of this award
be sent to the appropriate Government for necessary action
and the file be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
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New Delhi, the 27th September, 2007

5.0. 3114.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award -(Ref. No. 1095/
2005) of the Central Government Industrial Yribunal-cum-
Labour Court No. II, Chandigarh as shown in the Annexure,
in the Industrial Dispute between the employers in relation
to the management of Central Soil Salinity Research
Institute, Karnal and their workman, which wvas received
by the Central Govermment on 27-09-2007.

[No. L-42012/88/9'3-IR (DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-II,
CHANDIGARH

Shri Knidip Singh, Presiding Officer
Case L D. No. 1095/200)8
Registered on : 21-09-2 005
Date of Decision : 14-07.-2007

Ram Parshad

S/o Shri Jai Lal Ram .

C/o CSSRI, Kamal ... Petitioner

- Versus

The Director,

CSSRI, Karnal ... Respondent
APPEARANCE

For the Workman ShriR. P. R!ana, Advocate

For the Management Shri RK. S harma, Advocate

AWARD

Vide their Order No, L-42012/8 8/93-IR(DU) dated
4th Nov., 1994, Ministry of Labour, G overnment of India

referred the following dispute for the adjudication of this.
Tribunal :—

“Whether the action of the Management of Central
Soil Salinity Research Institute, Karnal in
terminating the services of Shri Ram Parshad, Casual
Worker w.e.f, 1st April, 1988 is legal and justified? If
not what relief heis entitled to and from what date?”

The notice of the reference was given to the parties
who appeared through their counsel and filed their
respective claims in the form of Claim Statement, reply to
the Claim Statement, replicationi, the workman's affidavit.
The management has also filed the affidavit of Shri Rounak
Ram, their Assistant Administrative Officer in support of

 their claim besides that of Shri Tej Ram, Assistant

Administrative Officer.

It is on record that before the proceedings of the
case counld advance the Management filed an application
for permission to amend their Written Statement. They also
filed affidavit of Shri R. C. Meena, Senior Administrative
Officer in support of their claim. The workman appeared as
a witness whereas the Management examined S/Shri Tej
Ram and R. C. Meena as their witnesses. At the request of
the management they were allowed to amend their Writien
Petition and incorporate the plea that since the Management
is not an Industry, the present reference is not maintainable

" and this Tribunal has no jurisdiction to adjudicate upon

the said reference.

The claim of the workman is that he had joined
service with the management on daily wages basis in the
year 1982 and he served them upto 31st Dec., 1990. The
management all, of a sudden refused the employment to
the workman on 1st January, 1991; that he had joined the
service with the Management on being sponsored by the
employment exchange. He was, however, paid small amount
as daily wages although he performed the same job, which

. permanent Class IV employee of the mantagement performed

as Peon, Beldar and Chowkidar. He repeatedly represented
for being regularized in service. Though he was
interviewed, but was not adjusted on regular basis. He had
served the Management for 240 days in more than one
year especially in the year 1988-89 and 1990. Before
terminating the services, the Management neither gave
him the notice nor conveyed the reasons to terminate his
services; that the workman along with co-workers
approached the CAT, but since there was a question of
disputed facts, therefore, he withdrew the petition. The
workman claims the relief on the ground that the
Management being a limb of India Council of Agriculture
Research is an Industry and the workman having served
them for 240 days in a year deserves his regularization and
could not be terminated without following the provisions
of I. D. Act, 1947 to be called “Act” in short. The
Management acted in an arbitrary manner with colorable

exercise of their powers and favouritism in selecting those
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who were related to the officers of the Management,
ignoring the claim of those who had joined the service
through the Employment Exchange. Rebutting the claim of
the management in anticipation, it is further stated by him
that the instructions of Government of India, to get the
work done through the contractor, were not applicable to
the workman since the same were effective from 1st April,
1988 and since the workman had served the management
for 240 days, therefore, the termination of his services was
violative of the Provisions of the Act. He has further claimed
that during the conciliation proceedings the management
maintained a stubborn attitude and did not offer an
employment to the workman stating that they get work
done through the contractor, therefore, no work was
available for which the wotkman can be engaged.

The Management in their reply has claimed that from
Ist April, 1988, the Management had introduced a
contractual system for getting the work done and obtained
certificate of registration, therefore, there was no question
of engaging the workman for any labour work. They have
further claimed that the petition is time barred having no
cause of action or locus standi. It is also claimed by them |
that the workman is estopped, by his own conduct, t¢/
prosecute the present petition. It is also claimed that the
management is not an Industry, therefore, also the reference
is bad and this Tribunal does not possess the Junsdlctlon
to decide the issue.

"On merits it is stated by them that the workman had
never worked for the management after st Jannary, 1988,

The Management has destroyed the muster rolls/ -

attendance rolls pertaining to the eartier period as a follow
up the decision taken by the committee on31st Dec., 1986,
It was the contractor who enjoyed control over his labour
and the management did not have any direct concern with
them. Relying upon the judgement of Punjab and Haryana
High Court, in the case of National Fertilizer Ltd. Vs.
Presiding Officer and others, reported as 1990(3) Recent
Judgements, 276, it is claimed by the Management that, so
as to declare a workman as the employee of the Management
the Tribunal should apply the test of whether the worker
engaged produced goods or services and the services were
so required for carrying on the business; and whether the
Management had economic control over the workers; that
the workman was not the employee of the Management so
is not entitled to any relief; that the Management though
an autonomous body, but followed the rules of Government
of India and they were bound by the same so as to make
appointments. It is on record that the workman was called
for an interview, but was not selected having not come
within the criteria fixed. They denied that the workman had
served in the year 1989 and 1990 for 240 days, They further
denied that they had terminated ths services of the
workman. Since the work had been allotted to the
contractors, so it was his duty to engage the labour. They
further denied that the management had ever asked the

workman on 1st January, 1991 that they have no work for
him nor they employed any other workman after 1st April,
1988. They have further denied that they had terminated
the services of the workman or had employed workmen
after 1st April, 1988, They further denied the other
contentions of the workman and submitted that the claim
of the workmanmaybemsnnssedmthoosts

In his rephmuon the workmian did not raise any new

claim. He claimed that the workman was working with the

Management till the introduction. of contractual system
and by then he had put in more than 240 days service,
therefore, his services could not be terminated. He denied
that he was a valid contractor or had worked under the
contractor till his termination. He was rather getting salary
from the Management and no contractor intervened in their
relationship. Claiming that he along with other retrenched

- workers had approached the CAT through an original

application he stated that the same was withdrawn later
on. The workman had vigorously followed his case so there
was no question of his claim having been barred by his
limitation. He further disputed the application of principle
of estoppel against him and stated that the workman had
served the management during his youth and now they
cannot ignore that fact. He claimed that he had been
engaged through employment exchange and the
management has to explain as to how they contirmed taking
service from him along with others, till 31st Dec., 1990. He
disputed the claim of the Management that they did not
possess the muster rolls from the year 1987 to 1990. As per
their own saying they had destroyed the record only for
the period upto 1986. The fact thait the Management has
failed to disclose the name of the contractor who had
worked for them. He has further claimed that in view of the
Jjudgement of Hon'ble Supreme Court reported as 1992(4)
SLR 770 with title State of Haryana Vs. Piara Singh and
others, the workman had the right of consideration for

‘regularization, having served the management for a long

time. The Management, therefore, violated the provisions
of the Act and disengaged the services of those who had
served the Management for 18 years and above, He further
claimed that he was entitled to know the reasons for his
disengagement; and that the Management has the posts
of Chowkidars, Peons, Sweepers and etc. in Class IV
category and the workman is ready to work on any other
post.

Ihavegonethmughmeﬂleandhavealsooonsidered
the submissions made by the counsel for the parties,

The Management has raised a number of preliminary '

objections to the maintainability of the reference. It is their
claim that the claim made is barred by limitation; that the
workman has no catise of action to maintain the same; that
the workman is estopped to raise the claim by his own
conduct; that workman has no Jocus standi to file the
present claim. They have further claimed that since there

P Py
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existed no relationship of employer and employee between
the parties and the management had introduced the
contractual system w.e.f. 1st of April, 1988, therefore, the
dispuic is not maintainable. The last preliminary objection
raised by them is that the Management is not an industry
since it carries on the activity of research in a systematic
manner. It is not engaged in the work of trade and business
nor it is engaged in the production or distribution of
services to satisfy the human wants and wishes. According
to them they are engaged in the research work so are not
an industry,

[ have considered the preliminary objections raised.
After going through the record of the file I feel that the
Management has not seriously contested the preliminary
objections. They have not produced any evidence to show
that the claim of the workman is barred by limitation or he
has no cause of action to maintain the reference. To me the
preliminary objections arc misplaced as a Tribunal is
adjudicating upon this reference as is desired by the
Appropriate Government and not on the asking of the
workman. Whether there existed the relationship of
employee and employer between the parties or whether
the workman has the cause of action to maintain his claim,
are the questions which are interwoven with the question
of termination of services of the workman. So shall get
decided automatically by the answer to the reference.

As regards the question, whether the Management
is anindustry or not, I feel the plea taken by the Management
1s without any merit. The answer to the plea of the
Management is contained in the famous judgement of
Hon’ble Supreme Court of India in the case “Bangalore
Water Supply and Sewerage Board Vs. A. Rajappa
reported as 1978 Lab IC 778”. The seven judges bench
ruled that “Industry” means an establishment where there
is a (i) systematic activity, (ii) organized by the co-operation
between employer and employee, (iii) for production and/
or distribution of goods and services calculated to satisfy
human wants and wishes. Absence of profit motive or
gainful objective is irrclevant, be the venture in public,
Joint, private or other sector. The true focus is functional
and the decisive test is the nature of the activity with special
emphasis on the employer-employee relations. According
to their Lordships Professions, clubs, education
inslitutions, co-operatives, research institutes, charitable
projects and other kindred adventures, if fulfilled the triple
tests cannot be exempted from the scope of ‘Industry’.
Applying these tests it cannot be said that the Management
1s not an industry. In their own pleadings the Management
admitted that they were engaged in research work and that
they followed their pursuit with the help of Research
scholars and the labourers. Their stand that they are not
engaged in commercial activity is of no consequence, in
the face of the Judgement referred to above. The preliminary
obiections raised by the Management are therefore, of no
merit and are rejected.

The question which now requires consideraton is
whether the Management of Central Soil Salinity Research

Institute, Karnal had terminated the services of Shri Ram

Parshad, casual worker w.e.f. 1st of April, 1988 and if so
whether their action was legal and justified. If not what
relief the workman is entitled to and from what date. The
Management in reply to the claim of the workman stated

that the workman had not worked with the Management

after 1st of January, 1988 and afier 1st of April, 1988 the
labour work used tobe given to different contractors. They
made evasive reply to the claim of the workman that he had
continuously worked for the Management upte 31st of
Dec., 1990. They only claimed that the workman had not
worked for them after 1st of January, 1988. What about the
eatlier period till 31st of Dec., 1987. The workman produced
Shri Tej Ram, Assistant Administrative Officer of the
Management as his witness who produced the Muster roll
and cother record and stated that as per record the workman
had worked for the Management on days as shown in
statement exhibit W1. As per this document the workman
had served the Management upto March, 1988. Counting
backward he worked for the Management 23 days in March,
1988; 24 days inFeb., 1988; 17 days in January, 1988; 1in
Dec., 1987; 21 daysin January, 1987; 22 days in Oct., 1987;
16%: days in Sept., 1987, 19 days in July, 1987; 9 days in
June, i.e. for 175 days in total, The workman has not
produced any evidence to belie this claim of the
Management and to prove that he had served the
Management for 240 days 12 months preceding the date of
termination of his services on st April, 1988 as is claimed
by him in his pleadings. The workman has thus failed to
show that he was entitled to the protection as enwsaged
by Section 25-F of the Act.

Mr. R. C. Meena who appeared as witness for the
Management in his statement admitted that the workman
was not given notice before changing his service
conditions. The Management made evasive reply to the
claim of the workman that before terminating his services
the Management had not given him notice showing the
reasons for terminating his services. There is also mo
evidence on record to show that the Management had
paid retrenchment compensation to the workman before
terminating his services or had paid the wages for the notice
period. The Management therefore, did not comply with
the provisions of Section 25-F of the Act but they were
not supposed to comply with the same for the reason that
the workman had not worked for the Management for 240
days before the termination of his services w.e.f. 1st April,
1988. The disengagement of the workman was, therefore,
legal and justified, The workman is entitled to no relief. The
reference is answered against him. Let a copy of this award
be sent to the appropriate Government for necessary action

and the file be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
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New Delhi, the 27th September, 2007

S.0. 3115.—In pursuance of Scction 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 1084/
2005 of the Central Government Industrial Tribunal-cum-
Labour Court No. I, Chandigarh as shown in the Annexure,
in the Industrial Dispute between the employers in relation
to the management of Central Soil Salinity Research
Institute, Karnal and their workman, which was received
by the Central Govemnment on 27-09-2007.

[No. L-42012/52/93-IR (DU)]

SURENDRA SINGH, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL -
CUM-LABOUR COURT-II, CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case L D. No. 1084/2005
Registered on : 21-09-2005
Date of Decision : 14-07-2007

Ishwar Singh ... Petitioner
. Versus
The Director,
CSSRI, Karnal ... Respondent
APPEARANCE
For the Workman ShriR. P. Rana, Advocate
For the Management Shri R. K. Sharma, Advocate

AWARD
Vide their Order No. L.-42012/52/93-IR(DU) dated

12/17th August, 1994, Ministry of Labour, Government of

India referred the following dispute for the adjudication of
this Tribunal :—
“Whether the action of the Management of Central
Soil Salinity Research Institute, Karnal in

4114 GYO7—17

terminating the services of Shri Ishwar Singh, Casual
Worker w.e.f. 1st April, 1988 is legal and justified? If
not what relief he is entitled to and from what date?”

~ The notice of the reference was given to the parties
who appeared through their counsel and filed their
respective claim in the form of Claim Statement, reply to
the Claim Statement, reptication, affidavits, the workman
filed his affidavit and the Management filed the affidavit of
Shri Rounak Ram, their Assistant Administrative Officer in
support of the claims.

It is on record that before the proceedings of the
case could advance the Management filed an application
for permission to amend their Written Statement. They also
fited affidavit of Shri R. C. Mecna, Senior Administrative
Officer in support of their claim. The workman appeared as
a witness whereas the Management examined $/Shri Tej
Ram and R. C. Meena as their witnesses. At the request of
the Management they were allowed to amend their Written
Petition and permitted to incorporate the plea that since
the Management is not an Industry, the present reference

'is not maintainable and that this Tribunal has no jurisdiction
. to adjudicate upon the said reference. '

The claim of the workman is that he had joined
service with the Management on daily wages basis in the
year 1986 and he served them upto 31st Dec., 1990. The
Management, all of a sudden refused the employment to
the workman on 1st January, 1991; that the workman had
joined the service with the Management on being
sponsored by the emiployment exchange. He was, however,
paid small amount as daily wages although he performed
the same job which permanent Class IV employees of the
Management performed as Peon, Beldar and Chowkidar.
He repeatedly represented for being regularized in service.
Though he was interviewed but was not adjusted on regular
basis. He had served the Management for 240 days in more
than one year especially in the year 1988-89 and 1990, Before
terminating his services, the Management neither gave him
the notice nor conveyed the reasons to terminate his
services, that the workman along with co-workers
approached the CAT, but since there was a question of
disputed facts, therefore, he withdrew the petition. The
workman claims the relief on the ground that the
Management being a limb of Indian Council of Agricuiture
Research, is an Industry and the workman having served
them for 240 days in a year deserves his regularization
and could not be terminated without following the
provisions of I, D. Act, 1947 to be called “Act” in short.
The Management acted in an arbitrary manner with
colorable exercise and favouritism in selecting those who
related to the officers of the Management, ignoring the
claim of those who had joined the service through the
Employment Exchange. Rebutting the claim of the
Management, in anticipation, it is further stated by him
that the instructions of Government of India, to get the
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work through the contractor, were not applicable to the
workman since the same were effective from 1st April, 1988,
Since the workman had served the Management for 240
days by then, therefore, the termination of his services
was violative of the provisions of the Act. Claiming that
he had putin 221 davs service from 1st April, 1987 to 31st
March, 1988 besides weekly or other holidays and if
calculated he served the Management for 240 days during
that period. He has further claimed that during the
conciliation proceedings the Management maintained a
stubborn attitade and did not offer an employment stating
(hat they are gelting the work done through the contractor,
threfore, no work was available, for which the workman
could cngaged.

The Management in their reply has claimed that
from 1st April, 1988, the Management introduced a
contractual svsten for getting the work done and obtained
certificate of registration, therefore, there was no question
of cugaging the workman for any Iabour work. .They have
further claimed that the petition is time barred having no
canse of action or locus standi. It is also claimed by them
that the workman is estopped, by his own conduct, 10
prosecute the present petition. It is also claimed that the
Management is not an Industry, therefore, also the reference
is bad and this Tribunai does not possess the jurisdiction
to decide the issue.

On merits it is stated by them that the workman had
never worked for the Management after 1st January, 1988.
That the Management had destroyed the muster rolls/
attendance rolls, pertaining to the earlier period as a follow
up of the decision, taken by the committee on 31st Dec.,
1986; that it was the contractor who enjoyed control over
his labour and the Management did not have any direct
concern with them. Relying upon the judgement of Punjab
and Harvana High Court in the case of National Fertilizer
Ltd. Vs. Presiding Officer and others, reported as 1990(3)
Recent Judgements 276, it is claimed by the Management
that so as to declare a workman, the employee of the
Management, the Tribunal should apply the test of whether
the worker engaged produced goods or service and the
services were so required for carrying on the business and
whether the Management had economic control over the
workers; that the workman was not the employee of the
Management so not entitled to any relicf; that the
Management though an autonomous body, but followed
the ruies of Government of India and they were bound by
the same so as to make appointments. It is on record that
the workman was called for an interview but was not
selected having not come within the criteria fixed. They
denied that the workman had served in the year 1989 and
1990 for 240 days. They further denied that they had
terminated the services of the workman, Since the work
had been allotted to contractors, so it was his duty to
engage the labour. They further denied that the
Management had ever asked the workman not to work on
1st January, 1991 nor they employed any other workman

after 1st April, 1988. They also denied that they had
terminated the services of the workman or had employed
workmen after 1st April, 1988, Other contentions of the
workman were also spurned by them and submitted that
the claim of the workman may be dismissed with costs.

In his replication, the workman did not raise any new
claim. He admitted that the workman was working with the
Management tiil the introduction of contractual system

- and by then he had put in more than 240 days service,

therefore, his services could not be terminated. He denied
that he was a valid contractor or had worked under a
contractor till his termination. He claimed that he is getting
salary from the Management and no contractor intervened

“in that relationship. Claiming that he along with other

retrenched workers had approached the CAT through an
original application but stated that the same was withdrawn
later on. The workman further claimed that he had
vigorously followed his case so there was no question of
his claim having been barred by his limitation. He further
disputed the application of principle of estopped against
him and stated that the workman had served the
Management during his youth and now they cannot ignore
that fact. He claimed that he had been engaged through
employment exchange and the Management has to explain
as to how they continued taking services from him along
with others, till 31st Dec., 1990. He disputed the claim of
the Management that they did not possess the muster
rolls or that they can produce the muster rolls for the year

- 1987 to 1990, as they had destroyed the record only for the

period upto 1986. The fact is that the Management has
failed to disclose the name of the contractor who had
worked for them and for whom the workman had worked.
The claim made is, therefore, without any basis. The
Management has further claimed that in view of the
judgement of Hon'ble Supreme Courts reported as 1992(4)
SLR 770, with title State of Haryana Vs. Piara Singh and
others, the workman is required to prove, the right of
consideration for regularization, having served the
Management for a long time; and that the Management
violated the provisions of the Act and disengaged the
services of those who had served the Management for 18
years and above. He further claimed that he was entitled to
know the reasons for his disengagement; and that the
Management has the posts of Chowkidars, Peons, Sweepers
and etc. in Class IV category and the workman is ready to
work on any other post.

T have gone through the file and have also considered
the submissions made by the counsel for the parties.

The Management bas raised a number of preliminary
objections to the maintainability of the reference. It is their
claim that the claim made is barred by limitation; that the
workman has no cause of action to maintain the same; that
the workman is estopped to raise the claim by his own
conduct; that workman has no locus standi to file the
present claim. They have further claimed that since there
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existed no relationship of employer and employee between
the parties and the management had introduced the
contractual system w.e.f. 1st of April, 1988, therefore, the
- dispute is not maintainable. The last preliminary objection
raised by them is that the Management is not an industry
since it carries on the activity of research in a systematic
manner and not work of trade and business nor it is engaged-
in the production or distribution of services to satisfy the
human wants and wishes. According to them they are
engaged in the research work so are not an “industry.”

I have considered the preliminary objections raised.
After going through the record of the file I feel that the
Management has not seriously contested the preliminary
objections. They have not produced any evidence to show
that the claim of the workman is barred by limitation or he
has no cause of action to maintain the reference. To me the
preliminary objections are misplaced as the Tribunal is
adjudicating upon reference, as is desired by the
Appropriate Government, and not on the asking of the
workman. Whether there existed the relationship of
employee and employer between the parties or whether

the workman has the cause of action to maintain his claim,

are the questions which are interwoven with the question
of termination of services of the workman. So.shall get
decided automatically by the answer to the reference.

As regards the question whether the Management
is an industry or not, I feel the plea taken by the Management
is without any merit. The answer to the plea of the
Management is contained in the famous judgement of
Hon'ble Supreme Court of India in the case "Bangalore
Water Supply and Sewerage Board Vs. A. Rajappa, reported
as 1978 Lab IC 778". The seven judges bench ruled that
*Industry”" means an establishment where there is a
(i) systematic activity, (ii) organized by the co-operation
between employer and employee, (iii) for production and/
or distribution of goods and services calculated to satisfy
human wants and wishes. Absence of profit motive or
gainful objective is irrelevant, be the venture in public,
joint, private or other sector. The true focus is functional
and the decisive test is the nature of the activity with special
emphasis on the employer-employee relations. According
to their Lordships Professions, clubs, educational
institutions, co-operatives, research institutes, charitable
projects and other kindred adventures, if they fuifilled the
triple tests cannot be exempted from the scope of Tndustry’.
Applying these tests it cannot be said that the Management
is not an Industry. In their own pleadings the Management
admitted that they were engaged in research work, and
that they followed their pursuit with the help of Research
scholars and the labourers. Their stand that they are not
engaged in commercial activity is of no consequence in
the face of the Judgement referred to above. The preliminary
objections raised by the Management are, therefore, of no
merit and are rejected.

The question which now requircs consideration is
whether the Management of Central Soil Salinity Research
Institute, Karnal had terminated the services of Shri Ishwar
Singh, casual worker w.e.f. 1st of April, 1988, and if so
whether their action was legal and justified. If not to what
relief the workman is entitled to and from what date.

The Management, in reply to the claim of the
workman stated that the workman had not worked with the
Management after 1st of January, 1988 and since 1st of
April, 1988, the labour work used to be given to different
contractors. They made evasive reply to the claim of the
workman that he had continuously worked for the
Management upto 31st of December, 1990. They only
claimed that the workman had not worked for them after 1st
of January, 1988. What about the earlier period till 31st of
December, 1987. The workman produced Shri Tej Ram,

_ Assistant Administrative Officer of the Management as

his witness who produced the Muster roll and other record
and stated that as per record the workman had worked for
the Management on days as shown in statement exhibit
W1. As per this document the workman had served the
Management upto March, 1988. Counting backward he
worked for the Management 27 days in March, 1988, 25
days in February 1988, 23 days in January, 1988, 22 daysin
December 1987, 24 days in October 1987, 25 days in
September 1987, 26 daysin August, 1987, 27 days in July,
1987, 19 days in May, 1987, 27 daysin Apnil, 1987 i.e. for
two hundered and forty five days. Thus the employee of
the Management has belied the claim of the Management
that the workman had not worked for them for 240 days in
12 months preceding the date of his disengagement on 1st
of April, 1988, on the day, according to the Management,
they had shifted to the arrangement of getting labour work
done through the contractor. The workman, therefore, was
entitled to the protection of Section 25-F of the Act, on

‘that day, before he could be shown the doox by the

Management.

Mr. R. C. Meena who appeared as witness for the
Management in his statercnt admitted that the workman
was not given notice before changing his service
conditions. The Management made evasive reply to the
claim of the workman that before terminating kis serviccs,
the Mansgement had not iven him notice, showing the
reasons for terminating his services. There is also no
evidence on record to show that the Management had
paid retrenchment compensation to the workman hefore
termisuating his services of had paid the wages for the notice
period. The Management, thercfore, did nof comply with
the provisions of Section 23-F of the Act. The iermination

" of services of the workinan was, therefore, bad in law and

the same is quashed. Since the workman has shown that
be had becn taken in service, by the Management, onthe
sponsorship of the Ein-iovment Exchaige, therefore, his
rerivement was not backdoor entry. He is, therefore, treated
1o be in service all through this period as if there was no
order of his termination passed by the Management.
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The question that now requires consideration is as
to what relicf the workman is entitled to and from which
date. Afier going through the pleading of the parties, I am
of the opinion that the Management has acted, in this case,
in most irresponsible manner. They placed wrong facts
before Tribunal and thereby tried to mislead it. They
claimed that the workman had worked with them only upto
1st of January, 1988; and that record pertaining to that
period stand destroyed. But their Administrative Officer,
who appeared as witness, placed on record the statement
showing that the workman had served the Management
upto 31st of March, 1988. They contested the claim of the
workman without any justification. The workman has
suffered because of the Management. Therefore he is
entitled to the back wages.

The workman has claimed that he has remained
mostly without job after the termination of his services
since 1990 and only at time he would get work to do. As
against to it there has come no evidence on record to show
that the workman remained gainfully employed all through
this period. However, it cannot be denied that he must
have worked to mect the expenses of his houschold, but
may not have earned that much, as he would have earned
but for his termination from service. In the circumstances
held that the workman is entitled to fifty per cent of the
back wages he would have got, but for the termination of
his services. The Management is directed to take back the
workman in service, if need be, by creating the post for this
purpose if not otherwise in eligible under rules and also
pay him the back wages within three months from the date
this sward becomes enferceable. Let a copy of this award
be seat to the appropriate Government for necessary action
s:4 the file be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
w1 freelt, 27 e, 2007
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New Delhi, the 27ith Sepiember, 2007

" 8.3, iie——In pursueace of Scction 17 of the
indusiria! Disputes Act, 1947 {14 of 1547}, the Central
Government hereby publishes the Award (Refl Mo, 1096/
~on9y of e Contrad Government Indostriat Tribonal-cuim-

Labour Court No. II, Chandigarh as shown in the Annexure,
in the Industrial Dispute between the employers in relation
to the management of Central Soil Salinity Research
Institute, Karnal and their workman, which was received

by the Central Government on: 27-9-2007.

{No.1~42012/85/93-IR (DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT-H, CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case LD. No. 1096/2005
Registered on : 21-9-2005
Date of Decision : 14-7-2007

Ramesh S/o Shri Kanta,
R/o Village Saidoura,
District Karnal .. . Petitioner
Versus
The Direcor,
CSSRI, Karnal .. . Respondent
APPEARANCE
For the Workman Shri R.P. Rana, Advocate
For the Management Shri RK. Sharma, Advocate
AWARD

Vide their Order No. L-42012/85/931R{DU) dated 4th
November, 1994, Ministry of Labour, Government of India
referred the following dispute for the adjudication of this
Tribunat :—

“Whether the action of the Management of Central
Soil Salinity Rescarch Institute, Karnal in terminating
the services of Shri Ramesh, Ex-Daily paid labour
w.ef 1st April, 1988 is legal and justified? If not
what relief he is entitled to and from what date?”

The notice of the reference was given to the parties
who appearced through their Counsel and filed their
respective ciaim in the form of Claim Statement, reply to the
Claim Statement, replication, the workman's affidavit. The
Management has also filed the affidavit of Shri Rounak
Ram, their Assistant Administrative Officer in support of
their claim besides that of Shri Tej Ram, Assistant
Administrative Officer.

It is on record that before the proceedings of the
case could advance the Management filed an application
for permission to amend their Written Statement. They also
filed affidavit of Shn R.C. Meena, Senior Administrative
Officer in support of their claim. The workman appeared as
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a witness whereas the Management éxamined S/Shri Tej

Ram and R.C.. Meena as their witnesses. At the requestof

the management they were atlowed to amend their Written
Petition and incorporate the plea that since the Management
is not an Industry, the present reference is not maintainable
and this Tribynal has no jurisdiction to adjudicate upon
the said reference.

The claim of the workman is that he had joined service
with the Management on daily wages basis in the year
1983 and he served them upto 31st Dec., 1990. The
Management, all of a sudden refused the employment to

- the workman on 1st January, 1991; that he had joined the
service with the Management on being sponsored by the
employment exchange. He was, however, paid small amount
as daily wages although he performed the same job, which
permanent Class IV employees of the management
performed as Peon, Beldar and Chowkidar. He repeatedly
represented for being regularized in service. Though he
was interviewed, but was not adjusted on regular basis. He

- had served the Management for 240 days in more than one
year especially in the year 1988-89 and 1990. Before
terminating the services, the Management neither gave
him the notice nor conveyed the reasons to terminate his
services, that the werkman along with co-workers
approached the CAT, but since there was a questicn of
disputed facts, therefore, he withdrew the petition. The
workman claims the relief on the ground that the
Management being a limb of Indian Coungil of Agriculture
Rescarch is an Industry and the workman having served
them for 240 days in a year deserves his regularization and
could not be terminated without following the provisions
of 1.D. Act, 1947 to be called “Act” in short. The
Management acted in an arbitrary manner with colorable
exercise of their powers and favouritism in selecting those
who were related to the officers of the Management,
ignoring the claim of those who had joined the service
through the Employment Exchange. Rebutting the claim of
the management in anticipation, it is further stated by him
that the instructions of Government of India, to get the
work done through the contractor, were not applicable to
the workman since the same were effective from 1st April,
1988 and since the workman had served the management
for 240 days, therefore, the termination of his services was
violative of the Provisions of the Act. He has further claimed
that during the conciliation proceedings the management
maintained a stubborn attitude and did not offer an
employment to the workman stating that they get work
done through the contractor, therefore, no work was
available for which the workman can be engaged.

The Management in their reply has claimed that from
st April, 1988, the Management had introduced a
contractuat system for getting the work done and obtained
certificate of registration, therefore, there was no question
of engaging the workman for any labour work. They have
further claimed that the petition is time barred having no

cause of action or locus standi. It is also claimed by them
that the workman is estopped, by his own conduct, to
prosecute the present petition. It is also claimed that the
managemmuismtmlndummmefme,alsotherdermce
is bad and this Tribunal does not possess the jurisdiction
to decide the issue. '

On merits it is stated by them that the workman had
never worked for the management after 1st January, 1988.
The Management has destroyed the muster rolls/
attendance rolls peitaining to the earlier period as a follow
up the decision takenby the committee on 3 1st Dec., 1986,
1t was the contractor who enjoyed control over his labour
and the management did not have any direct concern with
them. Relying upon the judgement of Punjab and Haryana
High Court, in the case of National Fertilizer Ltd. Vs.
Presiding Officer and Others, reported as 1990(3) Recent
Tudgements, 276, it is claimed by the Management that, so
asto declare a workman as the employee of the Management
the Tribunal should apply the test of whether the worker
engaged produced goods or services and the services were
so required for carrying on the business; and whether the
Management had economic control over the workers; that
the workman was not the employee of the Management so
is not entitled to any relief; that the Management though
an autonomous body, but followed the rules of Government
of India and they were bound by the same so as to make
appointments. It is on record that the workman was called
for an interview, but was not selected having not come
within the criteria fixed. They denied that thé workman had
served in the year 1989 and 1990 for 240 days. They further
denied that they had terminated the services of the
workman. Since the work had been allotted to the
contractors, so it was his duty to engage the labour. They
further denied that the management had ever asked the
workman on 1st Jannary, 1991 that they have no work for
him not they employed any other workman after 1st April,
1988. They have further denied that they had terminated
the services of the workman or had employed workmen
after 1st April, 1988. They further denied the other
contentions of the workman and submitted that the claim
of the workman may be dismissed with costs.

Tn his replication the workman did not raise any new
claim. He claimed that the workman was working with the
Management till the introduction of contractual system
andbythenhehadpﬁtinmo:ethanZMdaysservibe,
therefore, his services could not be terminated. He denied
that he was a valid contractor or had worked under the

* contractor till his termination. He was rather getting salary

from the Management and no contractor intervened in their
relationship. Claiming that he along with other retrenched
workers had approached the CAT through an original
application he stated that the same was withdrawn later
on. The workman had vigorously followed his case so
there was no question of his claim having been barred by
his limitation. He further disputed the application of
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principle of estopped against him and stated that the
workman had served the management during his youth
and now they cannot ignore that fact. He claimed that he
had been engaged through employment exchange and the
management has to explain as to how they continued taking
service from him along with others, till 31st Dec., 1990. He
disputed the claim of the Management that they did not
possess the muster rolls from the vear 1987 to 1990. As per

their own saying they had destroyed the record only for -

the period up to 1986. The fact that the Management has
failed to disclose the name of the contractor who had
worked for them. He has further claimed that in view of the
Judgement of Hon'ble Supreme Court reported as 1992(4)
SLR 770 with title Statc of Haryana Vs. Piara Singh and
Others, the workman had the right of consideration for
regularization, having served the management for a long
time. The Management, therefore, violated the provisions
of the Act and disengaged the services of those who had
served the Management for 8 vears and above. He further
claimed that he was entitled to know the reasons for his

disengagement; and that the Management has the posts .

of Chowkidars, Peons, Sweepers and etc. in Class IV
category and the workman is ready to work on any other
post.

I have gone through the file and have also considered
the submissions made by the counsel for the partics.

The Management has raised a number of preliminary
objections to the maintainability of the reference. It is their
claim that the claim made is barred by limitation; that the
workman has no cause of action to maintain the same; that
the workman is estopped to raise the claim by his own
conduct; that workman has no locus standi to file the
present claim. They have further claimed that since there
existed no relationship of employer and employee between
the parties and the management had introduced the
contractual system w.e.f. 1st of April, 1988, therefore, the
dispute is not maintainable. The last preliminary objection
raised by them is that the Management is not an industry
since it carries on the activity of research in a systematic
manner. [t is not engaged in the work of trade and business
nor it is engaged in the production or distribuion of
services Lo satisfy the human wants and wishes. According
to them they are engaged in the research work so are not
an industry.

" 1 have considered the preliminary objections raised.
After going through the record of the file I feel that the
Management has not seriously contested the preliminary
objections. They have not produced any evidence to show
that the claim of the workman is barred by limitation or he
has no cause of action to maintain the reference. To me the
preliminary objections are misplaced as the Tribunal is
adjudicating upon this reference as is desired by the
Appropriate Government and not on the asking of the
workman. Whether there existed the relationship of

employee and employer between the parties or whether
the workman has the cause of action to maintain his claim,
arc the questions which are interwoven with the question
of termination of services of the workman. So shall get
decided automatically by the answer to the reference.

As regards the question, whether the Management .
is an industry or not, I feel the plea taken by the Management
is without any merit. The answer to the plea of the
Management is contained in the famous judgement of
Hon’ble Supreme Court of India in the case “Bangalore
Water Supply and Sewerage Board versus A Rajappa
reported as 1978 Lab IC 778", The seven judges bench
ruled that “Industty” means an establishment where there
isa (i) systematic activity, (i) organized by the co-operation
between employer and employee, (iii) for production and/
or distribution of goods and services calculated to satisfy
human wants and wishes. Absence of profit motive or
gainful objective is irrelevant, be the venture in public,
joint, private or other sector. The true focus is functional
and the decisive test is the nature of the activity with speciat
emphasis on the employer-employee relations. According
to their Lordships Professions, clubs, education
institutions, co-operatives, research institutes, charitable
projects and other kindred adventures, if fulfilled the triple
tests cannot be exempted from the scope of ‘Industry’.
Applying these tests it cannot be said that the Management
is not an industry. In their own pleadings the Management
admitted that they were engaged in research work and that
they followed their pursuit with the help of Research -
scholars and the labourers, Their stand that they are not
engaged in commercial activity is of no consequence, in
the face of the Judgement referred to above. The preliminary
objections raised by the Management are therefore, of no
merit and are rejected.

The question which now requires constderation is
whether the Management of Central Soil Salinity Research
Institute, Karnal had terminated the services of Shri Ramesh,
casual worker w.e.f. 1st of April, 1988 and if so whether
their action was legal and justified. If not what relief the
workman is entitled to and from what date. The
Management in reply to the claim of the workman stated
that the workman had not worked with the Management
after 1st of January, 1988 and after 1st of April, 1988 the
labour work used to be given to different contractors. They
made evasive reply to the claim of the workman that he had

‘continuously worked for the Management upto 31st of

Dec., 1990. They only claimed that the workman had not
worked for them after 1st of January, 1988. What about the
earlier period till 3 1st of Dec., 1987, The workman produced
Shri Tej Ram Assistant Administrative Officer of the
Management as his witness who produced the Muster roll
and other record and stated that as per record the workman
had worked for the Management on days as shown in
statement exhibit W1, As per this document the workman
had scrved the Management upto March, 1988. Counting
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backward he worked for the Management 23 days in March,

1988, 18 ' days in Feb., 1988; 24 days in January, 1988; 16

days in Nov., 1987, 19% daysin Oct, 1987; 18 daysin Sept.,
1987; 20 days in August, 1987; 17 days in July, 1987;
8 days in June; 22 days in May 87, 6 days in April, 1987
i.e. for 201 days in total. The workman has not produced
any evidence to belie this claim of the Management and to
prove that he had served the Management for 240 days 12
months preceding the date of termination of his services
on Ist April, 1988 as is claimed by him in his pleadings. The
workman has thus failed to show that he was entitled to
the protection as envisaged by Section 25-F of the Act.

Mr, R.C. Meena who appeared as witness for the
Management in his statement admitted that the workman
was not given notice before changing his service
conditions. The Management made evasive reply to the
claim of the workman that before terminating his services
the Management had not given him notice showing the
reasons for terminating his services. There is also no
evidence on record to show that the Management had
paid retrenchment compensation 1o the workman before
terminating his services or had paid the wages for the notice
" period. The Management therefore, did not comply with
the provisions of section 25-F of the Act but they were not
supposed to comply with the same for the reason that the
workman had not worked for the Management for 240
days before the termination of his services w.e.f. 1st April,
1988. The disengagement of the workman was, therefore,
legal and justified. The workman is entitled to no relief. The
reference is answered against him. Let a copy of this award
be sent to the appropriate Government for necessary action
and the file be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
2 fewetht, 27 oy, 2007
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New Delhi, the 27th September, 2007

5.0. 3117.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No, 1092/
2005) of the Central Government Industrial Tribunal-cum-
Labour Court No. 11, Chandigarh as shown in the Annexure,
in the Industrial Dispute between the employers in relation

to the management of Central Soil Salinity Research

Institute, Karnal and their workman, which was received

by the Central Government on 27-9-2007.

[No. L-42012/116/93-IR (DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE

* CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL -
'CUM-LABOUR COURT-II, CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case LD. No. 1092/2005 -
Registered on : 21-9-2005
Date of Decision : 14-7-2007
Mai Chand S/o Shri Ishwar Singh

R/p Village Kachhwa,
District Karnai . . . Petitioner
Versus
The Director, N
CSSRI, Karnal ... Respondent
APPEARANCE _
For the Workman Shri R.P, Rana, Advocate
For the Management Shri R K. Sharma, Advocate

AWARD

Vide their Order No. L-42012/116/93-IR(D.U.) dated
30th Sep., 1994, Ministry of Labour, Government of India
referred the following dispute for the adjudication of this
Tribunal .—

“Whether the action of the Man:igemem of Central
Soil Salinity Research Institute, Kamal in terminating
the services of Shri Mai Chand, Casual Workerwe f
31st Dec., 1987 is legal and justified ? If not what
relief heis entitled to and from what date?”

The notice of the reference was given to the parties
who appeared through their counsel and filed their
respective claim in the form of Claim Staternent, réply to the
Claim Stalement, replication, the workman's affidavit. The

. management has also filed the affidavit of Shri Rounak

Ram, their Assistant Administrative Officer in support of
their claim beside that of Shri Tej Ram, Assistant
Administrative Officer.

It is on record that before the proceedings of the
case,could advance the Management filed an application
for.permission to amend their Written Statement. They also
filed affidavit of Shri R.C. Meena, Senior Administrative
Officnr in support of their ¢laim. The workman appeared as
a witness whereas the Management examined S/Shri Tgj
Ram and R.C. Meena as their witnesses. At the request of
the management they were allowed to amend their Written
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Petition and incorporate the plea that since the Management
is not an Industry, the present reference is not maintainable
and this Tribunal has no jurisdiction to adjudicate upon
the said reference. ' '
The claim of the workman is that he had joined service
with the Management on daily wages basis in the year
1982 and he served them upon 31st Dec., 1990. The
management all, of a sudden refused the employment to
the workman on 1st January, 1991; that he had joined the
service with the Management on being sponsored by the
cmployment exchange. He was, however, paid small amount
as daily wages although he performed the same job, which
permanent Class IV employee of the management performed
as Peon, Beldar and Chowkidar. He repeatedly represented
for being regularized in service. Though he was
interviewed, but was not adjusted on regular basis. He had
served the Management for 240 days in more than one
year especially in the year 1988-89 and 1990. Before
terminating the services, the Management neither gave
him the notice nor conveyed the reasons to terminate his
services; that the workman along with co-workers
.approached the CAT, but since there was a question of
disputed facts, therefore, he withdrew the petition. The
workman claims the relief on the ground that the
Management being a limb of India Council of Agriculture
Research is an Industry and the workman having served
them for 240 days in a year deserves his regularization and
could not be terminated without following the provisions
of 1.D. Act, 1947 to be called “Act” in short. The
Management acted in an arbitrary manner with colorable
exercise of their powers and favouritism in selecting those
who were related to the officers of the Management,
ignoring the claim of those who had joined the service
through the Employmept Exchange. Rebutting the claim of
the Management in anticipation, it is further stated by him
that the instructions of Government of India, to get the
work done through the contractor, were not applicable to
. the workman since the same were effective from 1st April,
1988 and since the workman had served the Management
tor 240 days, therefore, the termination of his services was
violative of the provisions of the Act. He has further claimed
that during the conciliation proceedings the Management
maintained a stubborn attitude and did not offer an
employment to the workman stating that they get work
done through the contractor, therefore, no work was
available for which the workman can be engaged. |

The Management in their reply has claimed that from
Ist April, 1988, the Management had introduced a
contractual system for getting the work done and obtained
certificate of registration, therefore, there was no question
of engaging the workman for any labour work. They have
further claimed that the petition is time barred having no
cause of action or locus standi. It is also claimed by them
that the workman is estopped, by his own conduct, to
prosecute the present petition. It is also claimed that the

Management is not an Industry, therefore, also the
reference is bad and this Tribunal does not possess the
jurisdiction to decide the issue.

On merits it is stated by them that the workman had
never worked for the Management after 1st January, 1988,
The Management has destroyed the muster rolls/
attendance rolls pertaining to the earlier period as a follow
up the decision taken by the committee on 3 1st Dec., 1986.
It was the contractor who enjoyed control over his labour
and the Management did not have any direct concern with
them. Relying upon the judgement of Punjab and Haryana

. High Court, in the case of National Fertilizer Ltd. Vs.

Presiding Officer and others, reported as 1990(3) Recent
Judgement, 276, it is claimed by the Management that, so
as to declare a workman as the employee of the Management
the Tribunal should apply the test of whether the worker
engaged produced goods or services and the services were
so required for carrying on the business; and whether the
Management had economic control over the workers; that
the workman was not the employee of the Management so
is not entitled to any relief, that the Management though
an autonomous body, but followed the rules of Government
of India and they were bound by the same so as to make
appointments. It is on record that the workman was called
for an interview, but was not selected having not come
within the criteria fixed. They denied that the workman had
served in the year 1989 and 1990 for 240 days. They further
denied that they had terminated the services of the
workman. Since the work had been allotted to the
contractors, so it was his duty to engage the labour. They
further denied that the Management had ever asked the
workman on 1st January, 1991 that they have no work for
him nor they employed any other workman after 1st April,
1988, They have further denied that they had terminated
the services of the workman or had employed workmen
after 1st April, 1988. They further denied the other
contentions of the workman and submitted that the claim
of the workman may be dismissed with costs.

In his replication the workman did not raise any new
claim. He claimed that the workman was working with the
Management till the introduction of contractual system
and by then he had put in more than 240 days service,
therefore, his services could not be terminated. He denied
that he was a valid contractor or had worked under the
contractor till his termination. He was rather getting salary
from the Management and no contractor intervened in their
relationship. Claiming that he along with other retrenched
workers had approached the CAT through an original
application he stated that the same was withdrawn later
on. The workman had vigorously followed his case so there
was no question of his claim having been barred by his
limitation. He further disputed the application of principle
of estopped against him and stated that the workman had
served the management during his youth and now they
cannot ignore that fact. He claimed that he had been
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engaged through employment exchange and the

Management has to explain as to how they continued

taking service from him along with others, till 31st Dec.,
1987. He disputed the claim of the Management that they
did not possess the muster rolls from the year 1987 to
1990. As pertheir own saying they had destroyed the record
only for the period upto 1986. The fact that the Management
has failed to disclose the name of the contractor who had
worked for them, He has further claimed that in view of the
judgement of Hon'ble Supreme Court reported as 1992(4)
SLR 770 with title State of Haryana Vs. Piara Singh and
others, the workman had the right of consideration for
regularization, having served the Management for a long
time. The Management, therefore, violated the provisions
of the Act and disengaged the services of those who had
served the Management for 18 years and above. He further
claimed that he was entitled to know the reasons for his
disengagement; and that the Management has the posts
of Chowkidars, Peons, Sweepers and etc. in Class IV
category and the workman is ready to work on any other
post.

I have gone through the file and have aiso considered
the submissions made by the counsel for the parties. '

The Management has raised a number preliminary
objections to the maintainability of the reference, It is their
claim thiat the claim made isbarred by limitation; that the
workman has no cause of action to maintain the same; that
the workman is estopped to raise the claim by his own
conduct; that workman has no locus standi to file the
present claim. They have further claimed that since there

existed no relationship of employer and employee between -

the parties. and the Management had introduced the
contractual system w.e.f. 31st Dec., 1987, therefore, the
dispute is not maintainable. The last preliminary objection
raised by them is that the Management is not an industry
since*it carries on the activity of research in a systematic
manner. It is not engaged in the work of trade and business
- noritisengaged in the production or distribuion of services
to satisfy the human wants and wishes, According to them
they are engaged in the rescarch work so are not an industry.

1 have considered the preliminary objections raised.
After going through the record of the file I feel that the
Management has not seriously contested the preliminary
objections. They have not produced any evidence to show
that the claim of the workman is barred by limitation or he
has no cause of action to maintain the reference. To me the
preliminary objections are misplaced as the Tribunal is

adjudicating upon this reference as is desired by the.

Appropriate Government and not on the asking of the
workman. Whether there existed the relationship of
employee and employer between the parties or whether
the workman has the cause of action to maintain his claim,
are the questions which are interwoven with the question
of termination of services of the workman. So shall get
decided automatically by the answer to the reference.

4114 GI/07—18

As regards the question, whether the Management
is an industry or not, I feel the plea taken by the’
Management is without any merit. The answerto the plea
of the Management is contained in the famous judgement
of Hon’ble Supreme Court of India in the case “Bangalore
Water Supply and Sewerage Board Vs. A. Rajappa reported
as 1978 Lab IC 778", The seven judges bench ruled that
“Industry” means an establishment where there is a -
(i) systematic activity, (ii) organized by the co-operation
between employer and employee, (iii) for production and/
or distribution of goods and services calculated to satisfy
human wants and wishes. Absence of profit motive or
gainful objective is irrelevant, be the venture in public,
joint, private or other sector, The true focus is functional
and the decisive test is the nature of the activity with special
emphasis on the employer-employee relations. According
to their Lordships Professions, clubs, education
institutions, co-operatives, research institutes, charitable
projects and other kindred adventures, if fulfilled the triple
tests cannot be exempted from the scope of ‘Industry’.
Applying these tests it cannot be satd that the Management
is not an industry. In their own pleadings the Management
admitted that they were engaged in research work and that
they followed their persuit with the help of Research
scholars and the labourers. Their stand that they are not
engaged in commercial activity is of no consequence, in
the face of the Judgement referred to above. The preliminary
objections raised by the Management are, therefore, of no
merit and are rejected.

The question which now requires consideration is
whether the Management of Central Soil Salinity Research
Institute, Karnal had terminated the services of Shri Mai
Chand, casual worker w.e.f. 31st Dec., 1987 and if so whether
their action was legal and justified. If not what relief the
workman is entitled to and from what date. The
Management in reply to the claim of the workman stated
that the workman had not worked with the Management
after 1st of January, 1988 and after 1st of April, 1988 the
1abour work used to be given to different contractors. They
made evasive reply to the claim of the workman that he had
continnously worked for the Management upto 31st of
Dec., 1990. They only claimed that the workman had not
worked for them after 1st of January, 1988. What about the
carlier period tilt 31stof Dec., 1987. The workman produced
Shri Tej Ram, Assistant Administrative Officer of the
Management as his witness who preduced the muster roll
and other record and stated that as per record the workman
had worked for the Management on days as shown in
statement exhibit W1. As per this document the workman
had not served the Management on any day during 12
months preceding 3 1st Dec., 1987. The workinan has not
produced any evidence to belie the claim of the
Management and to prove that he had served the
Management for 240 days 12 months preceding the date of
terimination of his services on.1st Jan., 1988 asis claimed
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“by him in his pleadings. The workman has thus failed to
show that he was entitled to the protection as envisaged
by Section 25-F of the Act.

Mr. R.C. Meena who appeared as witness for the
Management in his statement admitted that the workman
was not given notice before changing his service
conditions. The Management made evasive reply to the
claim of the workman that before terminating his services
the Management had not given him notice showing the
reasons for terminating his services. There is also no
evidence on record to show that the’ Management had
paid retrenchment compensation to the workman before
terminating his services or had paid the wages for the noticé
period. The Management, therefore, did not comply with
the provisions of Section 25-F of the Act but they were
not supposed to comply with the same for the reason that
the workman had not worked for the Management for 240
dayvs before the termination of his services w.e.f. 31st
January, 1988. The disengagement of the workman was,
therefore, legal and justified. The workanan is entitled to no
relief. The reference is answered against him. Leta copy of
this award be sent to the appropriate Government for
necessary action and the file be consigned to records after
due completion.

KULDIP SINGH, Presiding Officer
T2 fawelt, 27 Taame, 2007
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New Delhi, the 27th September, 2007

5.0. 3118.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 1087/
2003) of the Central Government Industrial Tribunal-cum-
Labour Court No. II, Chandigarh as shown in the Annexure,
in the Industriat Dispute between  the employers in relation
{o the management of Central Soil Salinity Research
Institute, Karnal and their workman, which was received
by the Central Government on 27-9-2007.

[No. L-42012/93/1993-IR (DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-IL,
CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case LD. No. 1087/2005
Registered on : 21-9-2005
Date of Decision : 14-7-2007

. Suresh Pat S/0 Shri Bhagat Ram,
R/oV & PO Pundrak,
District Kamnal (Haryana) . = Petitioner
Versus
The Director,
CSSRI, Karnal ... Respondent
APPEARANCE
For the Workman Shri R.P Rana, Advocate
F:or the Managemént Shri R K. Sharma, Advocate
AWARD '

- Vide their order No. L-42012/93/1993-IR. (DU) dated
24th August, 1994, Ministry of Labour, Government of
India referred the following dispute for the adjudication of
this Tribunal :

“Whether the action of the Management of Central
Soil Salinity Rescarch Institute, Karnal in terminating
the services of Shri Suresh Pal, Casual Worker wef.
1st April, 1988 is legal and justified ? If not, what
relicf he is entitled to and from what date 7°

The notice of the reference was given to the parties
who appeared through their counsel and filed their
respective claims in the form of Claim Statement, reply to
the Claim Statement, replication, the workman's affidavit.
The management has also filed the affidavit of Shri Rounak
Ram, their Assistant Administrative Officer in support of
their claim besides that of Shri Tej Ram, Assistant
Administrative Officer. ‘

It is on record that before the proceedings of the
case could advance the Management filed an application
for permission to amend their Written Statement. They also
filed affidavit of Shri R.C. Meena, Senior Administrative
Officer in support of their claim. The workman appeared as
a witness whereas the Management examined S/Shri Tej
Ram and R.C. Meena as their witnesses. At the request of
the management they were allowed to amend their Written
Petition and incorporate the plea that since the Management
is not an Industry, the present reference is not maintainable
and this Tribunal has no jurisdiction to adjudicate upon
the said reference.



[Pt [I—eE 3(3i) )

ST T IV : ST 20, 2007/370% 28, 1929 9015

The claim of the workman is that he had joined
service with the Management on daily wages basis in the
year 1984 and he served them upto 31st Dec.,, 1990. The
Management all of a sudden refused the employment to

the workman on 1st January, 1991; that he had joined the

service with the Management on being sponsored by the
employment exchange. He was, however, paid small amount
as daily wages although he performed the same job, which
permanent Class IV employees of the Management
performed as Peon, Beldar and Chowkidar, He repeatedly
represented for being regularized in service. Though he
was interviewed, but was not adiusted on regular basis. He
had served the Management for 240 days in more than one
year especially in the year 1988-89 and 1990. Before
terminating the services, the Management neither gave
him the notice nor conveyed the reasons to terminate his

services; that the workman along with co-workers.

approached the CAT, but since there was a question of
disputed facts, therefore, he withdrew the petition. The
workman claims the relief on the ground that the
- Management being a limb of Indian Council of Agriculture
~ Research is an Industry and the workman having served
them for 240 days in a year deserves his regularization and
coutd not be terminated without following the provisions
of I.D. Act, 1947 to be called “Act” in short. The
Management acted in an arbitrary manner with colorable
exercise of their powers and favouritism in selecting those
who were. related to the officers of the Management,
ignoring the claim of those who had joined the service
through the Employment Exchange. Rebutting the claim of
the Management in anticipation, it is farther stated by him
that the instructions of Government of India, to get the
" work done through the contractor, were not applicable to
the workman since the same were effective from 1st April,
1988 and since the workman had served the management
for 240 days, therefore, the termination of his services was
violative of the provisions of the Act. He has further claimed
that during the conciliation proceedings the Management
maintained a stubborn attitude and did not offer an
employment to the workman stating that they get work
done through the contractor, therefore, no work was
available for which the workman can be engaged.
The Management in their reply has claimed that from
1st April, 1988, the Management had introduced a
contractual system for getting the work done and obtained
certificate of registration, therefore, there was no question
of engaging the workman for any labour work. They have
further claimed that the petition is time barred having no

cause of action or locus standi. It is also claimed by them -

that the workman is estopped, by his own conduct, to

prosecute the present petition. It is also claimed that the

management is not an Industry, therefore, also the reference

'is bad and this Tribunal does not possess the jurisdiction
‘to decide the issue.

On merits it is stated by them that the workman had

_ never worked for the management after 1st January, 1988.

The Management has destroyed the muster rolls/

-attendance rolls pertaining fo the earlier period as a follow

up the decision taken by the committee on 3 1st Dec., 1986.
It was the contractor who enjoyed control over his labouy
and the management did not have any direct concern with
them. Relying upon the judgement of Punjab and Haryana
High Court, in the case of National Fertilizer Ltd. Vs.
Presiding Officer and Others, reported as 1990(3) Recent
Judgements, 276, it is claimed by the Management that, so
as to declare a workman as the employee of the Management
the Tribunal should apply the test of whether the worker
engaged produced goods or services and the services were
so required for carrying on the business; and whether the
Management had economic control over the workers; that
the workman was not the employee of the Management so

- is not entitled to any relief; that the Management though

an autonomous body, but followed the rules of Government
of India and they were bound by the same so as to make
appointments. It is on record that the workman was called
for an interview, but was not selected having not come
within the criteria fixed. They denied that the workman had
served in the year 1989 and 1990 for 240 days. They further
denied that they had terminated the services of the
workman. Since the work had been allotted to the
contractors, 3o it was his duty to engage the labour. They
further denied that the Management had ever asked the
workman on 1st January, 1991 that they have no work for
him nor they employed any other workman after 1st April,
1988. They have further denied that they had terminated
the services of the workman or had employed workmen

_after 1st April, 1988, They further denied the other

contentions of the workman and submitted that the claim
of the workman may be dismissed with costs.

"In his replication the workman did not raise any new
claim. He claimed that the workman was working with the
Management till the introduction of contractual systcm
and by then he had put in more than 249 days service,
therefore, his services conld not be terminated. He denied
that he was a valid contractor or had worked under the
contractor till his termination. He was rather getting salary
from the Management and no contractor intervencd in their
relationship Ciaiming that he along with other retrencied
workers had approached the CAT through an original
application he stated that the same was withdravwn later
on, The workman had vigorously followed his case so there
was no question of his claim having been barred by his
limitation. He further disputed the application of principle
of estopped against him and stated that the workman had -
served the Management during his youth and now they
cannot ignore that fact. He claimed that he had been
cngaged through employment exchange and the
Management has 1o explain as 0 how they cosninued aking
service from him along with others, till 31st Dec., 1940, He
disputed the claim of the Management that they did not
possess the mmster rolls from the year 1987 to 1990. As per
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their own saving they had destroyed the record onty for
the period upto 1986. The fact that the Management has
failed to disclose the name of the contractor who had
worked for them. He has further claimed that in view of the
judgement of Hon'ble Supreme Court reported as 1992(4)

SLR 770 with title State of Haryana Vs. Piara Singh and

Others, the workman had the right of consideratien for
regularization, having served the Management for a long
time. The Management, therefore, wiblated the provisions
of the Act and disengaged the services of those who had
served the Management for 18 years and above. He further
claimed ihai he was entitled to know the reasons for his
disengagement; and that the Management has the posts
of Chowkidars, Peons, Sweepers and etc. in Class IV
category and the workman is ready to work on any other
post.

I have gone through the file and have also considered
the submissions made by the counse! for the parties.

The Management has raised a number of preliminary
objections to the maintainability of the reference. It is their
claim that the claim made is barred by limitation; that the
workman hos ne cause of action to maintain the same; that
the workin:an 1s estopped to raise the claim by his own
conduct; that workman has no locus standi to file the
present claim. Vhey have further claimed that sirice there
existed no relationship of erployer and employee between
the partics and the management had introduced the
contractuai svstem w.e.f. Ist of April, 1988, therefore, the
dispute is not maintainable. The last prelinmnary objection
raised by them is that the Management is not an industry
singe 1t carries on the activity of research in a systematic
nianner. i 13 ot engaged in the work of trade and business
et ogs egaged i the production or distribution  of

2 segs 1o siisfy the horman wants and wishes, According
o them they are engaged if the research work so are not
v mdustry. *

[ have considered the preliminary objections raised.
Afler ~ning theoenh the record of the file I feel that the
ment oss nof seriousiy contested the preliminary
e have notpruduced any evidence to show
uof the warkinan is batred by timitation or he
of actiop o maintais the reference. To me the
oo ohyection are misplaced as the Tribunal is
adindicnting vpon this reference as is desired by the
Approprizte (overnmen® and i o1 the asking of the
workien, Whether thore axisind e seiattanship of
cinplovee and emplover 1 the parties or whether
the workman has the cawss oV acnera med 2310 his claim,
are the questions which are intervmven wid the question
of termuination of scrvices of the svorkman, %o shall get
decided antomatically by the ancwver 1o the reference,

As-regaids the guestion, wiwthicor ihe vianagement
ot incdastry or not. [ feel the plea taken by the Management
i wathoir aur merit The answer to  the plea of the

Management is contained in the famous judgement of
Hon’ble Supreme Court of India in the case “Bangalore
Water Supply and Sewerage Board versus A Rajappa
reported as 1978 Lab IC 7787, The seven judges bench
ruled that “Industry” means an establishment where there
is a (i) systematic activity, (ii) organized by the co-operation
between employer and employge, (iit) for production and/
or distribution of goods and services calculated to satisfy
human wants and wishes. Absence of profit motive or
gainful objective is irrelevant, be the venture in public,
joint, private or other sector. The true focus is functional
and the decisive test is the nature of the activity with special
emphasis on the emplover-employee relations. According
to'their Lordships Professions, clubs, education

- . institutions, co-operatives, research institutes, charitable

projects and other kindred adventures, if fulfilled the triple
tests cannot be exempted from the scope of ‘Industry’.
Applying these tests it cannot be said that the Management
is not an industry, Intheir own pleadings the Management
admitted that they were engaged in research work and that
they followed their pursuit with the help of Research
scholars and the labourers. Their stand that they are not
engaged in commercial activity is of no consequence, in
the face of the Judgement referred to above. The preliriinary
objections raised by the Managetment are therefore, of no
merit and are rejected.

The question which now requires consideration is
whether the Management of Central Soil Salinity Research
Institute, Kamal had terminated the services of Shri Suresh
Pal, casual worker w.e.f. 1st of April, 1988 and if so whether
their action was legal and justified. If not what relief the
workman is entitled to and from what date. The
Management in reply to the claim of the workman stated
that the workman had not worked with the Management
after Ist of January, 1988 and after lst of April, 1988 the
labour work used to be given to different contractors. They
made evasive reply to the claim of the workman that he had
continuously worked for the Management upto 31st of
Dec., 1990. They only claimed that the workman had not
worked for them after 1st of January, 1988. What about the
earlier period till 31st of Dec., 1987. The workman produced
Shri Tej Ram, Assistant Administrative Officer of the
Management as his witness who produced the Muster rofi
and other record and stated that as per record the workman
had worked fpr the Management on days as shown in
statement exhibit W1. As per this document the workman
had served the Management upto March, 1988. Counting
backward he worked for the Management 24 days in
September, 1987, 9 daysin August, 1987, 19 days in May,
1987, 9 days in July, 1987, 5 days in August, 1987, 24 days
in September, 1987 1.e. for 81 days in total. The workman
has not produced any evidence to belic this claim of the
Management and to prove that he had served the
Management for 240 days 12 months preceding the date of
termination of his services on st April, 1988 as is claimed
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by him in his pleadings. The workman has thus failed to
show that he was entitled to the protection as envisaged
by Section 25-F of the Act.

Mr. R.C. Mcena who appeared as witness for the
Management in his statement admitted that the workman
was not given notice before changing his service
conditions. The Management made evasive reply to the

claim of the workman that before terminating his services -

the Management had not given him notice showing the
_reasons for terminating his services. There is also no
evidence on record to show that the Management had
paid retrenchment compensation to the workman before
terminating his services or had paid the wages for the notice
period. The Management therefore, did not comply with
the provisions of Section 25-F of the Actbut they were not
supposed to comply with the same for the reason that the
workman had not worked for the Management for 240
days before the termination of his snges w.ef. 1st April,
1988. The disengagement of the workman was, therefore,
legal and justified. The workman is entitled to no relief. The
reference is answered against him. Let a copy of this award
be sent to the appropriate Government for necessary action
and the file be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
% fewett, 27 fomw, 2007
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New Delhi, the 27th September, 2007

S.0. 3119.-—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 1093/
2005) of the Central Government Ingjustrial Tribunal-cum-
Labour Court No. I, Chandigarh as shown in the Annexure,
in the Industrial Dispute between the employers in rekition
to the management of Central Soil Salinity Research
Institute, Karnal and their workman, which was received
by the Central Government on 27-9-2007.

[No. L-42012/86/93-IR (DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE

CUM-LABOUR COURT-II, CHANDIGARH

Shri Kuldip Singh, Presiding Officer

Case LD. No. 1093/2005
Registered on : 21-9-2005
Date of Decision : 14-7-2007

Ram Chander S/o Shri Munshi Ram,
R/o Village Bijida, Roram,
A ' Versus
The Director,
CSSRI, Kamal . Respondent
APPEARANCE
For the Workman Shri R.P. Rana, Advocate
For the Management Shri R K. Sharma, Advocate
AWARD

Vide their order No. L-42012/86/93-IR (D.U.) dated
3lst October, 1994, Ministry of Labour, Government of

India referred the followmg dispute for the adjudication of
this Tribunal :

“Whether the action of the Managemcnt of Central
Soil Salinity Rescarch Institute, Karnal in terminating
the services of Shri Ram Chander, Casual Worker
w.ef 1st April, 1988 is legal and justified ? If not,
what relief he is entitled to and from what date 7

The notice of the reference was given to the parties
who appeared through their counsel and filed their
respective claim in the form of Claim Statement, reply to the
Claim Statement, replication, the workman's affidavit. The
management has also filed the affidavit of Shri Rounak
Ram, their Assistant Administrative Officer in support of
their claim besides that of Shri Tej Ram, Assistant
Administrative Officer.

It is on record that before the proceedings of the
case could advance the Management filed an application
for permission to amend their Written Statement. They also
filed affidavit of Shei R.C. Meena, Senior Administrative
Officer in suppart of their claim. The workman appeared as
a witness whereas the Management ¢xamined S/Shri Tej
Ram and R.C. Meena as their witnesses. At the request of
the management they were allowed to amend their Written
Petition and incorporate the plea that since the Management
is not an Industry, the present reference is not maintainable
and this Tribunal has no jurisdiction to adjudicate upon
the said reference.

The claim of the workman is that he had joined service

with the Management on daily wages in the year 1982 and
he served them upto 31st Dec., 1990. The Management, all

.of a sudden refused the employment to the workman on

1st January, 1991; that he had joined the service w1th the
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Management on being sponsored by the employment
exchange. He was, however, paid small amount as daily
wages although he performed the same job, which
permanent Class IV employees of the Management
performed as Peon, Beldar and Chowkidar. He repeatedly
represented for being regularized in service. Though he
was interviewed, but was not adjusted on regular basis. He
had served the Management for 240 days in more than one
vear especially in the year 1988-89 and 1990. Before
terminating the services, the Management neither gave
him the notice nor conveyed the reasons to terminate his
services; that the workman along with co-workers
-approached the CAT, but since there was a question of
disputed facts, therefore, he withdrew the petition. The
workman claims the relief on the ground that the
Management being a limb of Indian Council of Agriculture
Research is an Industry and the workman having served
them for 240 days in a year deserves his regularization and
could not be terminated without following the provisions
of 1.D. Act, 1947 to be called “Act” in short. The
"‘Management acted in an arbitrary manner with colorable
exercise of their powers and favoritism in selecting those
who were related to the officers of the Management,
ignoring the claim of those who had joined the service
through the Employment Exchange, Rebutting the claim of

the Management in anticipation, it is further stated by him

that the instructions of Government of India, to get the
work done though the contractor, were not applicable to
the workman since the same were effective from 1st April,
1988 and since the workman had served the Management
for 240 days, therefore, the termination of his services was
violative of the Provisions of the Act. He has further claimed
that during the conciliation proceedings the Management
maintained a stubborn attitude and did not offer an
employment to the workman stating that they get work
done through the contractor, therefore, no work was
available for which the workman can be engaged.

The Management in their reply has claimed that from
Ist April, 1988, the Management had introduced a
contractual system for getting the work done and obtained
certificate of registration, therefore, there was no question
of engaging the workman for any labour work. They have
further claimed that the petition is time barred having no
cause of action or locus standi. It is also.claimed by them
that the workman is estopped, by his own conduct, to
prosecute the present petition. It is also claimed that the
Management is not an Industry, therefore, also the reference
is bad and this Tribunal does not possess the jurisdiction
to decide the issue.

On merits it is stated by them that the workman had
never worked for the management after 1st January, 1988.
The Management has destroyed the muster rolls/
attendance rolls pertaining to the earlier period as a follow
up the decision taken by the committee on 3 1st Dec., 1986.
It was the contractor who enjoyed control over his labour

and the Management did not have any direct concern with
them. Relying upon the judgement of Punjab and Haryana
High, Court, in the case of National Fertilizer Ltd. Vs.
Presiding Officer and others, reported as 1990(3) Recent
Judgements, 276, it is claimed by the Management that, so
asto declare a workanan as the employee of the Management
the Tribunal should apply the test of whether the worker
engaged produced goods or services and the services were
so required for carrying on the business; and whether the
Management had economic control over the workers; that
the workman was not the employee of the Management so
is not entitled to any relief, that the Management though
an antonomous body, but followed the rules of Government
of India and they were bound by the same so as to make
appointments. It is on record that the workman was called
for an interview, but was not selected having not come
within the criteria fixed. They denied that the workman had
served in the year 1989 and 1990 for 240 days. They further
denied that they h4d terminated the services of the
workman. Since the work had been allotted to the
contractors, so it was duty to engage the labour. They
further denied that the Management had ever asked the
workman on 1st January, 1991 that they have no work for
him nor they employed any other workman after 1st April,
1988. They have further denied that they had terminated
the services of the workman or had employed workmen
after 1st April, 1988. They further denied the other
contentions of the workman and submitted that the claim
of the workman may be dismissed with costs.

In his replication the workman did not raise any new
claim. He claimed that the workman was working with the
Management till the introduction of contractual system
and by then he had put in more than 240 days service,
therefore, his services could not be terminated. He denied
that he was a valid contractor or had worked under the
contractor till his termination. He rather getting salary from
the Management and no contractor intervened in their
relationship. Claiming that the along with other retrenched
workers had approached the CAT through an originat
application he stated that the same was withdrawn later
on. The workman had vigerously followed his case so there
was no question of his ¢laim having been barred by his
limitation. He further disputed the application of principle
of estopped against him and stated that the workman had
served the Management during his youth and now they
cannot ignore that fact. He claimed that he had been
engaged through employment exchange and the
Management has to explain as to how they continued taking
service from him along with others, till 31st Dec., 1990. He
disputed the claim of the Management that they did not
possess the muster rolls from the year 1987 to 1990, As per
their own saying they had destroyed the record only for
the period up to 1986. The fact that the Management has
failed to disclose the name of the contractor who had
worked for them. He has further claimed that in view of the
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judgement of Hon'ble Supreme Court reported as 1992(4)

SLR 770 with title State of Haryana Vs. Piara Singh and
others, the workman had the right of consideration for
regularization, having served the Management for a long
time. The Management, therefore, violated the provisions
of the Act and disengaged the services of those who had
served the Nlanagement for 18 years and above. He further
claimed that he was entitled to know the reasons for his
disengagement; and that the Management has the posts
of Chowkidars, Peons, Sweepers and etc. in Class IV
category and the workman is ready to work on any other
post. \

Ihavegonethroughthcﬁleandhavealsoconsidered
the submissions made by the counsel for the parties.

The Management has raised a number of preliminary
objections to the maintainability of the reference. It is their
claim that the claim made is barred by limitation; that the
workman has no cause of action to maintain the same; that
the workman is estopped to raise the claim by his own
conduct; that workman has no locus standi to file the
present claim, They have further claimed' that since there
existed no relationship of employer and employee between
the parties and the management had introduced the
contractual system w.e.f. 1st of April, 1988, therefore, the
dispute is not maintainable. The last preliminary objection
raised by them is that the Management is not an industry
since it carries on the activity of research in a systematic
manner. It is not engaged in the work of trade and business
nor it is engaged in the production or distribution of
services to satisfy the human wants and wishes. According
to them they are engaged in the research work so are not

an industry.

I have considered the preliminary objections raised. ,

After going through the record of the file I feel that the
Management has not seriously contested the preliminary

objections. They have not produced any evidence to show -

that the claim of the workman isbarred by limitation or he
has no cause of action to maintain the reference. To me the
preliminary objections are misplaced as the Tribunal is
adjudicating upon this reference as is desired by the
Appropriate Government and not on the asking of the
workman. Whether there existed the relationship of
employee and employer between the parties or whether
the workman has the cause of action to maintain his claim,
are the questions which are interwoven with the question
of termination of services of the workman. So shall get
decided automatically by the answer to the reference.

As regards the question, whether the Management
is an industry or not, I feel the plea taken by the Management
is without any merit. The answer to the plea of the
Management is contained in the famous judgement of
Hon’ble Supreme Court of India in the case “Bangalore

Water Supply and Sewerage Board Vs. A Rajappa reported

as 1978 Lab IC 778.” The seven judges bench ruled that
“Industry” means an establishment where there is ia

systematic activity, ( ii} organized by the co-operation
between employer and employee, (iii) for production and/
or distribution of goods and services calculated to satisfy
human wants and wishes. Absence of profit motivé or
gainful objective is irrelevant, be the venture in public,
joint, private or other sector. The true focus is fanctional
and the decisive test is the nature of the activity with special
emphasis onthe employer-employee relations. According

to their Lordships Professions, clubs, education

institutions, co-operatives, research insﬁiutes, charitable

. projects and other kindred adventures, if fulfilled the triple

tests cannot be exempted from the scope of ‘Industry’.
Applying these tests it canmot be said that the Management

"is not an industry. In their own pleadings the Management

admitted that they were engaged in research work and that
they followed their persuit with the help of Research
scholats and the labourers. Their stand that they are not
engaged in commercial activity is of no consequence, in
the face of the Judgement referred to above. The prelimi

objections raised by the Management are therefore, ofnb_

merit and are rejected.

The question which now requires consideration is
whether the Management of Central Soil Salinity Research
Institute, Karnal had terminated the services of Shri Ram
Chander, casual worker w.e.f. 1st of April, 1988 and if so
whether their action was legal and fustified. If not what
relief the workman is entitled to and from what date. The
Management in reply to the claim of the workman stated

that the workman had not worked with the Management

after 1st of January, 1988 and after 1st of April, 1988 the
labour work used to be given to different contractors. They
made evasive reply to the claim of the workman that he had
continuously worked for the Management upto 31st of
Dec., 1990. They only claimed that the workman had not
worked for them after 1st of January, 1988. What about the
earlier period till 31st of Dec., 1987. The workman produced
Shri Tej Ram Assistant Administrative Officer of the
Management as his witness who produced the Mustier
Roll and other record and stated that as per record the
workman had worked for the Management on days as
shown in statement exhibit W1. As per this document the

workman had served the Management up to March, 1988. -
Counting backward he worked for the Management 82 days

in the year . . 32; 22 days in March, 1988; 18 days in Feb,
1988; 27 days in January, 1988; 10 days, in Dec., 1987; 25
days in November, 1987; 22 days in Sep, 1987; 26 days in

Tuly, 87; 21 days in June, 24 days in May, 87 i.e. for 199.

days in total. The workman has not produced any evidence

-to belie this claim of the Management and to prove that he

had served the Management for 240 days 12 months
preceding the date of termination of his services on 1st

April, 1988 as is claimed by him in his pleadings. The
- workman has thus failed to show that he was entitled to

the protection as envisaged by Section 25-F of the Act.
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Mr. R.C. Meena who appeared as witness for the
Management in his statement admitted that the workman
was not given notice before changing his service
conditions. The Management made evasive reply to the
claim of the workman that before terminating his services
the Management had not given him notice showing the
reasons for terminating his services. There is also no
evidence on record to show that the Management had
paid retrenchment compensation to the workman before
terminating his services or had paid the wages for the notice
period. The Management therefore, did not comply with
the provisions of section 25-F of the Act but they were not
supposed to comply with the same for the reason that the
workman had not worked for the Management for 240
days before the termination of his services w.e.f. 1st April,
1988. The disengagement of the workman was, therefore,
legal and justified. The workman is entitled to no relief. The
reference is answered against liim. Lef a copy of this award
be sent to the appropriate Government for necessary action
and the file be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
=% feeedt, 27 fawar, 2007

A 3120. e v arfufem, 1947 (1947
W 14) W w17 F e #, ¥ WER S |l
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g TR, drifier sty s =Eed | 1, 9vetg
F vz (Fed . 1091/2005 ) = YR et ¥, % et
HER 3 27-9-2007 Tt WA §aT 411

[, T@-42012/114/93-31§ 3R (€14) ]
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New Dethi, the 27th. September, 2007

5.0. 3120.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 1091/
2005) of Central Government Industrial Tribunal-cum-
Labour Court No. II, Chandigarh as shown in the Annexure,
in the Industrial Dispute between the employers inrelation
to the management of Central Soil Salinity Research
Institute, Karnal and their workman, which was received
by the Central Government on 27-9-2007.

[No. L~42012/114/93-IR (DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE

TRIBUNAL-CUM-LABOUR COURT-II,
- CHANDIGARH

Shri Kuldip Singh, Presiding Officer

Case LD. No. 1091/2005
Registered on ; 21-9-2005
Date of Decision : 14-7-2007

Sham Singh S/o Shri Ram Singh,

R/o House No. 879,

Chandigarh ... Petitioner
Versus

The Director,

CSSRI, Kamal ... Respondent

APPEARANCE
For the Workman Shri R.P. Rana, Advocate
Forthe Management : - Shri R.K. Sharma, Advocate
AWARD

Vide their order No, L-42012/114/93-IR (DU) dated
30th Sept. 1994, Ministry of Labour, Government of India
referred the following dispute for the adjudication of this
Tribunal ;

“Whether the action of the Management of Central

Soil Salinity Research Institute, Karnal in terminating

the services of Shri Sham Singh, Casual Worker we.f.

31st Dec., 1987 is legal and justified ? If not, what
* relief he is entitled to and from what date 7

The notice of the reference was given to the parties
who appeared through their Counsel and filed their
respective claims in the form of Claim Statement, reply to
the Claim Statement, replication, the workman's affidavit.
The Management has also filed the affidavit of Shri Rounak
Ram, their Assistant Administrative Officer in support of

‘their claim besides that of Shri Tej Ram, Assistant

Administrative Officer. .

It is on record that before the proceedings of the
case could advance the Management filed an application
for permission to amend their Written Statement. They also
filed affidavit of Shri R.C. Meena, Senior Administrative
Officer in support of their claim. The workman appeared as
a witness the Management examined S/Shri Tej Ram and
R.C. Meena as their witnesses. At the request of the
Management they were allowed to amend their Writien
Petition and incorporate the plea that since the Management
is not an Industry, the present reference is not maintainable
and this Tribunal has no jurisdiction to adjudicate upon
the said reference.

The ¢laim of the workman is that he had joined service
with the Management on daily wages in the year 1982 and
he served them upto 3 1st Dec., 1990. The Management all,
of a sudden refused the employment to the workman on
1st Janunary, 1991; that he had joined the service with the

- Management on being sponsored by the employment

exchange. He was, however, paid small amount as daily
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wages although he performed the same job, which
permanent Class IV employee of the Management
performed as Poon, Beldar and Chowkidar. He repeatedly
represented for being regularized in service. Though he
was interviewed, but was not adjusted on regular basis. He
had served the Management for 240 days in more than one
year especially in the year 1988-89 and 1990. Before
terminating the services, the Management neither gave
him the notice nor conveyed the reasons to terminate his
services; that the workman along with co-workers
approached the CAT, but since there was a question of
disputed facts, therefore, he withdrew the petition, The

workman claims the relief on the ground that the

Management being a limb of Indian Council of Agriculture
Research is an Industry and the workman having served
them for 240 days in a year deserves his regularization and
could not be terminated without following the provisions
of I.D. Act, 1947 to be called “A#t” in short. The
Management acted in an arbitrary manner with colorable
exercise of their powers and favouritism in selecting those
who were related to the officers of the Management,
ignoring the claim of those who had joined the service
through the Employment Exchange. Rebutting the ciaim of
the Management in anticipation, it is further stated by him
that the instructions of Government of India, to get the
work done through the contractor, were not applicable to
the workman since the same were effective from 1st April,
1988 and since the workman had served the Management
for 240 days, therefore, the termination of his services was
violative of the provisions of the Act. He has further claimed
that during the conciliation proceedings the Management
maintained a stubborn attitude and did not offer an
employment to the workman stating that they get work
done through the contractor, therefore, no work was
available for which the workman can be engaged.

The Management in their reply has claimed that from
Ist April, 1988, the Management had introduced a
contractuat system for getting the work done and obtained
certificate of registration, therefore, there was no question
of erigaging the workman for any labour work, They have
further claimed that the petition is time barred having no

cause of action or locus standi. It is also claimed by them

that the workman is estopped, by his own conduct, to
prosecute the present petition. It.is also claimed that the
Management is not an Industry, therefore, also the reference
is bad and this Tribunal does not possess the jurisdiction
to decide the issuc.

On merits it is stated by them that the workman bad
never worked for the Management after 1st January, 1988.
The Management has destroyed the muster rolls/
attendance rolls pertaining to the earlier period as a follow
up the decision taken by the committee on 3 1st Dec,, 1986,
It was the contractor who enjoyed control over his labour
and the Management did not have any direct concern with
them. Relying upon the judgement of Punjab and Haryana
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High Court, in the case of Nationa! Fertilizer 1.td. Vs.
Presidirlg Officer and others, reported as 1990(3) Recent
Judgements, 276, it is claimed by the Management that, so
as to declare a workman as the employee of the Management
the Tribunal should apply the test of whether the wotker
engaged produced goods or services and the services were
so required for carrying on the business; and whether the
Management had economic control over the workers; that
the workman was not the employee of the Management so
is not entitled to any relief, that the Management though
an autonomous body, but followed the rles of Government
of India and they were bound by the same so as to make
appointments. It is on record that the workman was called
for an interview, but was not selected havihg not come
within the criteria fixed. They denied that the workman had
served in the year 1989 and 1990 for 240 days. They further
denied that they had terminated the services of the
workman. Since the work had been allotted to the
contractors, so it was his duty to engage the labour. They
further denied that the Management had ever asked the
workman on 1st January, 1991 that they have no work for
him nor they employed any other workman after 1st April,
1988. Thay have further denied that they had terminated
the services of the workman or had employed workmen
after 1st' April, 1988. They further denied the Hther
contentions of the workman and submitted that the claim
of the workman may be dismissed with costs.

In his replication the workman did not raise any new
claim. He claimed that the workman was working with the
Management till the introduction of contractual system
and by then he had put in more than 240 days service,
therefore, his services could not be terminated - He denied
that he was a valid contractor or had worked under the
contractor till his termination, He was rather getting salary
from the Management and no contractor intervened in their
relationship. Claiming that he along with other retrenched
workers had approached the CAT through an original
application he stated that the same was withdrawn later
on, The workman had vigorousty followed his case so there
was. no question of his claim having been barred by his
limitation. He further disputed the application of principle
of estopped against him and stated that the workman had
served the Management during his youth and now they
cannot ignore that fact. He claimed that he had been
engaged through employment exchange and the
Management has to explain as 1o how they continued taking
service from him along with others, till 31st Dec., 1990. He
disputed the claim of the Management that they did no
possess the muster rolls from the year 1987 to 1990, As per
their own saying they had destroved the record only for
the period upto 1986. The fact that the Management has
failed to disclose the name of the contractor who had
worked forthem. He has further claimed that in view of the
judgement of Hon'ble Supreme Court reported as 1992(4)
SLR 770 with title State of Harvana Vs. Piara Singh and
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others, the workman had the right of consideration for
rcgularization, having served the Management for a long
time. The Management, therefore, violated the provisions
of the Act and disengaged the services of those who had
served the Management for 18 years and above. He further
claimed that he was entitled to know the reasons for his
discngagement; and that the Management has the posts
of Chowkidars, Peons, Sweepers and etc. in Class [V
category and the workman is ready to work on any other
post.

I'have gone through the fite and have also considered
the submissions made by the counsel for the parties.

The Management has raised a number of preliminary
objections to the maintainability of the reference. It is their
claim that the claim made is barred by limitation; that the
workman has no cause of action 0 maintain the same; that
the workman is estopped to raise the claim by his own
conduct: that workman has no locus standi to file the
present claim. They have further claimed that since there
existed no relationship of employer and employee between
the parties and the management had introduced the
contractual system w.e.f. 1stof April, 1988, therefore, the
dispute is not maintainable. The last preliminary objection
raised by them is that the Management is not an industry
since it carries on the activity of research in a systematic
manger. It is not engaged in the work of trade and business
nor it is engaged in the production or distribution of
services to satisfy the human wants and wishes, According
to them they are engaged in the research work so are not
an industry.

I have considered the preliminary objections raised.
After going through the record of the file I feel that the
Management has not seriously contested the preliminary
objections. They have not produced any evidence to show
that the claim of the workman is barred by limitation or he
i1as no cause of action to maintain the reference, To me the
preliminary objections arc misplaced as the Tribunal is
adjudicating upon this reference as is desired by the
Appropriate Government and not on the asking of the
workman. Whether there existed the relationship of
employee and emplover between the parties or whether
the workman has the cause of action to maintain his claim,
are the questions which are interwoven with the question
of termination of services of the workman. So shali get
decided automatically by the answer to the reference.

As regards the question, whether the Management
1san industry or not, I feel the plea taken by the Management
Is without any merit. The answer to the plea of the
Management is contained in the' famous judgement of
Hon’ble Supreme Court of India in the case “Bangalore
Water Supply and Sewerage Board versus A Rajappa
reported as 1978 Lab IC 7787, The seven judges bench
sufed that “Industry” means an establishment where there
i a1 (1) svstematic activity. (ii) organized by the co-operation
between employer and emploves, (iii) for production and/
or distribution of goods and services calculated to satisfy

human wants and wishes, Absgnce of profit motive or
gainful objective is irrelevant, be the venture in public,
joint, private or other sector. The true focus is functional
and the decisive test is the nature of the activity with special
emphasis on the employer-employee relations. According
to their Lordships Professions, clubs, education
institutions, co-operatives, research institutes, charitable
projects and other kindred adventures, if fulfilled the triple
tests cannot be exempted from the scope of ‘Industry’.
Applying these tests it cannot be said that the Management
is not an industry. In their own pleadings the Management
admitted that they were engaged in research work and that
they followed their pursuit with the help of Research
scholars and the labourers. Their stand that they are not
engaged in commercial activity is of no consequence, in
the face of the Judgement referred to above. The preliminary
objections raised by the Management are therefore, of no
merit and are rejected.

The questioﬁ which now requires consideration is
whether the Management of Central Soil Salinity Research
Institute, Karnal had terminated the services of Shri Sham

. Singh, casval worker w.c.f. 1st of April, 1988 and if so

whether their action was legal and justified. If not what
relief the workman is entitled to and from what date. The
Management in reply to the claim of the workman stated
that the workman had not worked with the Management
after 1st of January, 1988 and after 1st of Apri, 1988 the
labour work used to be given to different contractors. They
made evasive reply to the claim of the workman that he had
continuously worked for the Management upto 31st of
Dec., 1990. They only claimed that the workman had not
worked for them after 1st of January, 1988. What about the
eazlier period till 31st of Dec., 1987. The workman produced
Shri Tej Ram Assistant Administrative Officer of the
Management as his witness who produced the Muster roil
and other record and stated that as per record the workman
had worked for the Management on days as shown in
statement exhibit W1. As per this document the workman
had not served the Management on any day during 12
months preceding 3 1st March, 1988. The workman has not
produced any evidence to belie this claim of the
Management and to prove that she had served the
Management for 240 days 12 months preceding the date of
termination of her services on 1st April, 1988 as is claimed
by him in his pleadings. The workman has not produced
any evidence to belie this claim of the Management and to
prove that he had served the Management for 240 days 12
months preceding the date of termination of his services
on lst April, 1988 as is claimed by him in his pleadings. The
worknlan has thus failed to show that he was entitled to
the protection as envisaged by Section 25-F of the Act.

-.Mr. R.C. Meecna who appeared as witness for the
Management in his statement admitted that the workman
was not given notice before changing his service
conditions. The Management made evasive reply. to the
claim of the workman that before terminating his services
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the Management had not given him notice showing the
reasons for terminating his services. There is also no
evidence on record to show that the Management had
paid retrenchment compensation to the workman before
terminating his services or had paid the wages for the notice
period. The Management therefore, did not .comply with
the provisions of Section 25-F of the Act but they were not
supposed to comply with the same for the reason that the

workman had not worked for the Management for 240

days before the termination of his services w.e.f. 15t April,
1988. The disengagement of the workman was, therefore,
legal and justified. The workman is entitled to no relief. The
reference is answered against him. Let a copy of this award
be sent to the appropriate Government for necessary action
and the file be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
¢ feeeht, 27 iR, 2007
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New Delhi, the 27th September, 2007 .
S.0. 3121.—In pursuance of Section 17 of the
Indnstrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 869/
2005) of the Central Government Industrial Tribunal-cum-
Labour Court No, 2, Chandigarh as shown in the Annexure,
in the Industrial Dispute between  the employers in relation
to the management of Punjab and Sind Bank, and their
workman, which was recelved by the Central Government
.on27-9-2007, :

[No. L-12012/233/95-IR (B-ID]
RAJINDER KUMAR, Desk Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT-II, CHANDIGARH

Shri KULDIP SINGH, Presiding Officer
Case LD. No. 869/2005
Registered on : 9-9-2005
Date of Order ; 14-8-2007
Gurbax Singh S/o Shri Kapoor Singh,
C/o Shri Mukhtiar Singh,

- Street No. 7, Shiv Colony,

Kaithal Road, Karnal .. Petitioner

Versus

Punjab and Sind Bank,

Through the Manager,

Punjab and Sind Bank,

Assandh, District Kamal . Respondent
APPEARANCE

For the Workman In pcfson

For the Management ShriJ. S. Sethi, Advocate

AWARD

Vide their order No. L-12012/233/95-IR (B-0) dated
7th January, 1997, Ministry of Labour, Government of India
referred the following dispute for the adjudication of this
Tribunal :

- “whether the action of the Management of Punjab
and Sind Bank in terminating the services of
Shri Gurbax Singh ex-daily wager, peon we.f. 17th
October, 1993 is just, fair and legal ? if not, to what
relief the said workman entitled 7°

The notice of the reference was given to the parties
Directing them to put up their respective cases. In response
thereto, the workman filed his Claim Petition and the
Management reply thereto. The workman filed his affidavit
supporting his claim. He also placed on record the copies
of the documents. The Management filed the affidavit of
Nasib Singh Manager of the Management in support of
their claim. They also submitted photocopies of the record
duly certified as detailed in their letter dated 24th March,
2006.- The workman appeared as a witness and the
management praduced Messrs. Nasib Singh and Narinder
Pal Jain as their witnesses. The parties also addressed the
argunients in support of their pleadings.

The claim of the workman is that he had joined service
with the Management on 24th August, 1992 as Peon on
daily wages basis, in compliance to the appointment letter
dated 22nd August, 1992. He continuously worked for the
Management for more than 240 days and his services were
terminated on 17th October, 1993 without following the
procedure as laid down in Sections 25-F, G and H of the
Industrial Disputes Act, 1947, in short “Act”. The
Management did not issue him notice indicating the reasons
for terminating his services nor they paid him wages for-
the notice period, They also did not pay him the
retrenchment compensation. It is further ciaimed by him
that the management terminated his services but retained
Raunki Ram, who was junior to him and thercby violated
Section 25-G of the Act. They also made fresh appuintnicnts
without providing opportunity to the workman and thus
further violated the provisions of Sections 25-G and H of
the Act. They adopted unfiir lahour practice for terminating
the services as the post on whick he was working still
exits. They also made fresh recruitments and retained his-
juniors in service.
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The Management has opposed the claim of the
‘workan stating that the workman was engaged as a Casual
labour during 1992, 1993 but intermittently as and when
required basis and he used to be paid wages after every §,
G days. Neither he was appointed as a Peon. He had also
not given appointment or relieving orders. His attendance
was also not marked nor he served the Management for
240 days continuosly. They denied that the services of the
workman were terminated on 17th October, 1993, Since the
services of the workman were no more required therefore,
he was not further engaged. They further denied that the
Management had retained Rounaki Ram, junior of the
workman and since the engagement of the workman was
as a casual labour, he did not acquire a right to hold the.
post as the engagement of the workman was not in
accordance with the recruitment process. His engagement

was from the labour market so there was no question of

maintaining his seniority list. They prayed that the claim of
the workman be rejected since he is not entitled to any
relief.

In support of his claim the workman came in the
witness box and proved his affidavit W-1 and documents
W-2 to W-4. He admitted that he had not made any
application for appointment as peon nor the said post was
advertised. Also ne interview for that post was conducted,
but he was appointed on daily wages. He had been given
the appointment letter exhibit W-2. He admitted that he
was paid wages at the rate of Rs. 30 per day, as labour
charges and he had never objected that he is being paid as
tabour charges. He clatined that his juniors Kulwant and
Raunki Ram were retained by the Management.

As against 10 it the managemerit produced Nasib
singh s their witness who admitted the correctness of
docuincits W-2 and W-3, saving that those were issued
by the Management. He admitted that the workman was
appointment on 24th August, 1992 and he worked upto
26th Feb.. 1993, Again he worked from 2nd January., 1993
to 14ih Sep.. 1993 He was not paid wages for the holidays
and Sundays. He was paid wages to vouchers against the
Head ~General Conarges”. He sdmitted that ne notice of
termuuation of scrvice was given to the workman nor he
was pard retrenchment compensation as the same were not
required o be paid. He claimed that Rounaki Ram was not
appoinica after the termination of services of the workman
nor he is working with the Bank in Assandh Branch. The
Managemeni produced another withess Narinder Pal Jain
who also made a similar statement. He showed hig inability
1o identity the signatures of the oificer who signed W2
and W-3. He also faited to identify the signatwaes on
documents W-4 and W-3 as (he onginal was not before
him. He admitied that if the matter i< subjudice in that case,
the record is not destroved. He further stated that there is
no peon working 'in his Branch and the work is being done
by guard-cum-Peon who is engaged on regular basis.

The perusal of the documents exhibits W-2 and
W-3, were not read in connection show that on the
directions of Regional Manager, Shri Gurbax Singh was
appointed as temporary peon by the manager Assandh
(Karnal) Branch on 22nd August, 1992, on daily wages
basis, who resumed his duties on the same day. W-3 shows
that the.workman continuously worked as temporary peon
upte 8th October, 1993, Document W-4 read with photo-
stat copies of S.B. Account No. 5504 and copies of
vouchers placed on record show that the workman was
paid wages as General Charges, for six days a week from
24th August, 1992 to 26th Feb., 1993 and as per the copics
of the pass book an amount of Rs. 180 was transferred to
his account almost every week till 26th July, 1993. If we
connect this piece of evidence with the statement of Nasib
Singh witness of the Management it becomes clear that
the workman had served ‘the Management from 24th
August, 1992 upto Sep., 1993. It is thus proved that the
workman had served the Management for 240 days 12
months preceding the date of his disengagement. MW
Nasib Singh admitted that before his disengagement the
Management had not issued any notice to the workman
nor he was paid retrenchment compensation or wages for
the notice period. They, therefore, did not follow the
provisions of Section 25-F of the Act before terminating
his services.

The claim of the Management is that since the
engagement of the workman was as a daily wager, as and
when need basis, there was no question of ql
diseggagement rather he got disengaged every day the
close of the day and was reappointed on subsequent
occasion. It is also claimed by them that since the:
engagement of the workman was not done in accordance
wnth the rules and by following the procedure meant for
recruitment of sub-staff in the Banks, therefore, his
engagement was back door entry so he was not entitled to

.the relief of regularization. In my opinion the two grounds

taken by thent are not helpful to them for the reasons that
in the reference the Tribunal is required to adjudicate upon
that a workman is workman whether the workman was
engaged by the Management and whether the disengaged
him and whether while disengaging him they followed the
provisions of the Act. Tt is now well settled whether the
workman is a daily wager, regular, temporary or casual
provided he continuously served the Management for 240
days 12 months preceding the date of his engagement. He
then comes under the umbrella of Section 25-F of the Act.,
In this case the workman is successful to show that he had
served the Management continuously for 240 days before
his disengagement. He has further succeeded in showing
that the Management did not follow the provisions of
Section 25-F of the Act before the termination of his
services. Therefore, his disengagement was in violation of
provisions of Section 25-F of the Act. The termination is,
therefore, quashed.
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The workman has also rdised the violation of
Section 25-G and H of the Act. There is no reference about
these violaﬁ'ons, therefore, the Tribunal cannot go into
this aspect.

Since the disengagement of the workman has been

held to be bad in law it is now be seen, as to what reliefthe

workman is entitled to. After the judgement of bench of
five judges of the Hon'ble Supreme Court, in the case of
Secretary State of Karnataka and others Vs. Uma Devi
reported as 2006 (109) FLR 8261, it is settled that any
appointment made without following procedure and rules
meznt for recruitment, is violative of Articles 14 and 16 of
the Indian Constitution.. Such an appointment is no
appointment in the eyes of laws. It has been found that the
engagement of the workman was not in accordance with
the rules and procedure laid, therefore, he has no right to
the post on which he worked and thus he cannot be
reinstated thereon. Since he had served the Management
for 240 days in 12 months preceding the date of termination
of his services, therefore, he earned the protection under
‘Section 25-F of the Act and was entitled to retrenchment
compensation besides wages for the notice period.
Admittedly the notice was not given to the workman before
terminating his services. The Management has admitted
that the notice was not given to the workman nor he was
paid wages for the notice period and the retrenchment
compensation. Their claim is that the worliman was a daily
wager, therefore, the compensation was not required to be
paid to him. This assumption of the Management was wrong.
In the circumstances the workman is entitled to retrenchment
compensation, the wages for the notice period, as his
disengagement was done abruptly. He is also entitled to
the interest on the said amount besides compensation for
prosecuting his case for mental, economical physical
suffering he has undergone for about 14 years. In my
opinion -he is entitled to a compensation of Rs. 1.5 lacs
under all these heads. The Management is directed to pay
this amount to the workman as one time compensation
within 3 months from the date this award becomes
enforceable. In case of their failure the workman shail be
entitled to interest on this amount at the rate of 9% p.a.
from the day next on which the period of three months

expires.
The reference is answered in these terms. Let a copy

of this award be sent to the appropriate govt. for necessary
action and file be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
- fioedt, 27 famam, 2007
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New Delhi, the 27th September, 2607

8.0. 3122.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 500/
2005) of the Central Government Industrial Tribunal-cnm-
Labour Court No. 2, Chandigarh as shown in the Annexure,
in the Industrial Dispute between the employers in relation
to the management of Punjab Nationa! Bank and their
workman, which was received by the Central Government
on27-9-2007,

[No. L-12012/293/94-IR (B-11)]
RAJINDER KUMAR, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURTI,
CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case LD. No. 500/2005
Registered on : 22-8-2005
Date of Decision : 17-5-2007

Pawan Kumar Bhardwaj, _
S/o Sh, Paritam Chand C/o General Secretary,
Punjab National Bank Staff Union,
Central Office, 47, | _
Nehm Nagar (Model Town),
Ludhiana
... Petitioner

. Versus
Punjab National Bank,
Staff Union,

Nehru Nagar (Model Town),
... Respondent

APPEARANCE

Mr. Sameer Sachdeva,
Advocate

Mr. N. K. Zakhmi, Advocate
AWARD

~ The Government of India vide their order No. L-
12012/293/94-1R (B-II} dated 12th January, 1995 desiredto -
know :

“Whether the action of the Management of PNB,
Ludhiana in imposing the penalty of stoppage of
two increments with camulative effect on Shri Pawan
Kumar Bhardwaj, Clerk-cum-Cashier vide their order

For the Workman

For the Management
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dated 16th May, 1992 islegal and justified ? If not , to
what relief is the said workiman entitled ?°

On getting the notice from this Tribunal the parties
appeared. The workman filed his Claim Statement. The
Management filed their Written Statement and the workman
replication thereto. The workman filed his affidavit whereas
the Management filed the affidavit of Sh. Gurinder Singh,
their Manager. They also placed on record the photocopies
of the inquiry proceedings. On behalf of the workman the
arguments were submitted by Sh. H. C. Arora. The case
was being listed for the evidence of the workman when it
was brought to the notice of the Tribunal that punishment
to the workman has been awarded after holding a domestic
inquiry and the workman has challenged the fairness of
the said inquity. It was in these circumstances the case
was directed to be listed for arguments on fairness of
inquiry, instead for the evidence of the workman. As stated
earlicr the workman filed his Written Arguments dated
14th Nov., 2003 whereas the Management has addressed
the arguments orally. Both the parties have also referred to
the law during the course of argument,

Stated in brief the claim of the workman is that he is
working with the Management; that he was served with a
charge sheet on 4th Feb., 1998, by the Senior Manager,
PNE, Maletkotla. The charge against him was that on 18th
January, 1988 while he was working on the cash receipts,
and received Rs. 17,000 against CC account no. 610 of
Messrs R. 8. Steel Industries, but the workman stamped
the Receipt voucher in a manner that the amount could be
read only as 7,000, Consequently in the receipt long book
also the workman entered ef Rs. 7,000 only and thereby
retained Rs. 10,000 in connivance with Sh. J. S. Jyoti, Head
Cashier. On 19th January, 1988 when the fraud was detected
the workman, alongwith Mr. Jyoti tampered with the record
of the Bank, thercfore, he committed gross misconduct as
defined by Clause 19.5(J) of the Bipartite Settlement dated
19th October, 1996. That he was given three days time to
submit his reply to the charge sheet, which he filed on 7th
March, 1988. However the Disciplinary Authority initiated
the inquiry proceedings against him and appointed an
inqpuiry officer; that the workman was, at that time member
of the Central Committee of the PNB staff union which was
spearheading agitation against the Management; that the
workman received threats from the officer of the
Management of victimization and the charge framed against
him was the result of that.

The workman has further claimed that in the inquiry
it was found that the workman had no malafide intentions,
at the time of issuing cash reccipt. As per the inquiry report
the mischief started when excess amount of Rs. 10,000 was
found, after tallying the cash figures. It was at that time the
workman connived with the J.S. Jayoti.

The workman has alleged that the charge sheet was

served upon him in violation of the circulars issued by the -

Management from time to time. He was not provided with
the finding of the inquiry officer. The Disciplinary Authority
accepted the finding of the inquiry mindlessly and issued
notice to the workman telling that the Disciplinary
Authority has concurred with the finding of the inquiry
officer and the charge against the workman has been proved
thus that exhibited the mind of the Disciplinary Authority
that he had made up his mind to punish the workman and
the tentative punishment proposed was only an eye wash;
that one notice was issued by the Regional Manager,
whereas the second notice was issued by the Chief
Manager although as per the circulars of the Disciplinary
Authority could not be changed pending inquiry. The
workman has also alleged that the finding of the inquiry
was totally baseless and the same was arrived at on the
basis of inadmissible evidence. The inquiry officer did not
consider the poifits raised by the workman. The punishment
awarded was grossly disproportionate to the ntisconduct
alleged against the workman, Even otherwise the
punishment awarded was not sanctioned by the provision
of the bipartite settlement. The contentions raised by the
workman were also not considered deeply. The
Management further violated the provisions of law by
entrusting the inquiry of the same occurrence to two
different inquiry officers to one against the workman and
the second against J.S. Jyoti which prejudiced the
workman. He has prayed for setting aside the order of
punishment awarded to the workman and for the grant of
all consequential benefits along with interest and cost of
litigation. The claim of the workman has been opposed by
the Management. According to them the workman was
charge sheeted for having committed misconduct while
working with the Management. They have alleged that on
18th January, 1988 the workman received Rs. 17,000 from
Messts R. S. Steel Industries for depositing in that CC
Account No., 610, but he with malafide intentions/stamped
the cash receipt in such a manner that it would read only as
7,000 and consequently showed only the receipt of
Rs. 7,000 in the Receipt Long Book however, when in the
evening, the cash receipt was tallied, an amount of

. Rs. 10,000 was found excess which he retained with him in

connivance with Sh. . S. Jayoti, Head Cashier. On 19th
January, 1988 the workman alongwith Sh, Jayoti tempered
with the record. In reply to the charge sheet the workman-
admitted that on 18th January, 1988 he had feceived
Rs. 17,000 from Messrs. R. S. Steel Industries and issued
the receipt for the said amount, but due to rush of work he
made the entry in the cash receipt for an amount of
Rs. 7,000 instead of 17,000. He then claimed that the mistake’
was rectified on the same day; that the Disciplinary
Authority, Regional Manager, Bhatinda did not feel satisfied'
with the explanation given by the workman and an inquiry
was instituted against him; that in the inquiry all charges
were proved against the workman except the allegation
that the workman had stamped the cash receipt with
malafide intention so as to look the receipt for an amount
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of Rs. 7,000. The Disciplinary Authority agreed with the
Inquiry Officer and proposed the stoppage of two
increments with cumulative effect against the workman.
After giving in personal hearing the workman the
Disciplinary Authority confirmed the proposed punishment
on 16th May, 1992. The appeal made by the workman was

also rejected. Contesting the claim of the workman, it is -

stated by the Management that the workman was governed
by Bipartite settlements; that as per the circulars of the
Management every incumbent incharge of the Branch of
the Bank was invested with the powers of issuing charge
sheet to the staff working under them and the Regional
Manager became the Disciplingry Authority whereas the
Chief Manager were made the Disciplinary Authoritiein
the very large Branches. In this case it is the claim of the
Management that the workman was given full opportunity
to defend himself and the inquiry was conducted in
accordance with the Bipartite Settlement and provisions of

law. They denied that the punishment was awarded to the -

workman illegally or that the charges framed against the
workman were frivolous. They also denied that the charge
sheet was served upon the workman, since he was the
member of PNB Staff Union, It is also stated by them that
the Management had given full opportunity to the workman
during the Inguiry proceedings and he was duly represented
by a defence representative and that the workman had
cross examined the witnesses of the Management and also
produced evidence in his defence. Admittingthat the charge
sheet was served upon the workman by a Senior Manages,
they stated that the charge was served in accordance with
circular no. 1012 dated 13th April, 1987 with the prior
approval of the Disciplinary Authority. The workman was
given show cause notice, the copy of the interim orders in
terms of Bipartite settlement. He was also given full
opportunity to defend him and made full submissions which
he did, but he could not satisfy the Disciplinary Authority
therefore, the punishment proposed was confirmed and
upheld in appeal. They have claimed that Regional
Manager, Bhatinda, was the Disciplinary Authority who
had appointed the inquiry officer but subsequently due to
the upgradation of the Branch, the Chief Manager, the
Disciplinary Authority became therefore the show cause
and final notice was issued to the workman by the Chief
Manager. They denied that the workman was served with

two chrge sheets or that the findings of the inquiry wa$

based on inadmissible evidence. According to them the
charges were proved against the workman and that the
Management had duly considered the submissions made
by the workman in the inquiry and at the appellate stage.
There was no prejudice caused to the workman. They have
also claimed that the punishment awarded is not harsh and

disproportionate to the miconduct proved against the

workman. The inquiry conducted was fair and proper. They
have taken preliminary objections that the workman cannot
appear through Counsel without their consent.

The workman filed the rejoinder/replication by which
he claimed that since the Management allowed the workman
to appear through Counsel in the proceedings, therefore,
they cannot now withdraw the same. He reiterated that the
workman had not committed any misconduct and the
inquiry initiated against him was the result of revengeful
attitude of the Management for his Trade Union activities
as he was spearheading the agitation under the banner of
PNB Staff Union, in his capacity as members of the
committee. He recounted the objections raised by him
against the inquiry report and the punishment awarded in
the Claim Statement and submitted that the workman was
not given opportunity to defend himself; that nobody other
than the competent Disciplinary Authority could initiate '
the same; and that ‘the incharge of the Branch could issue
charge sheet against any workman only in emergent
situations and not otherwise. According to him the circular
no. 1012 was ultra vires to the provisions of Bipartite
Settlement; that the Disciplinary Authority did not apply
his mind to approach the inquiry report. He denied the
contentions taken by the Management in the Written
Statement and submitted that the workman was prejudiced
since the evidence against him was recorded by two inquiry
officers. Thus the consideration of the Written Statement
was bad. So was the finding of the Inquiry Officer. He
prayed that the penalty imposed be set aside and he may
be given the relief as claimed.

As stated earlier the workman supported his claim
by his affidavit. The Management supported their claim
with the affidavit of their witneses Gurpinder Singh, Senior
Manager, who was the presenting officer of the
Management during the inquiry proceedings.

The Tribunal, at the stage, is required to examine
whether the inquiry held against the workman was fair and
proper. This also means whether the punishment awarded
to the workman was proper or disproportionate to the
misconduct alleged against the workman, After going
through the inquiry proceedings and the pleadings of the
parties, I am of the opinion that the inquiry held againstthe
workman was fair and proper. The workman was served
with the charge sheet and he was given opportunity to
give reply to the charge sheet. The Disciplinary Authority
appointed an inquiry officer, who entered upon the inquiry
proceedings a notice of which was given to the workman.
It is also on record that the workman was represented by
defence representative during the inquiry proceedings. The
perusal of the statements of the witness, recorded during
the inquiry, show that the inquiry was contested seriously
and the representative of the workman put searching
question to the witnesses of the Management and the
witnesses replied. The workman has failed to point out any
occasion when the inquiry officer did not conduct himself
properly and the act which ¢aused prejudice to him. ‘the
workman as well as the representative signed all the inquiry
proceedings. Therefore, the workman has failed to point
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out any lapse on the part of inquiry officer to show that the
inquiry conducted was not fair and proper.

In his Written Arguments, a copy of which was
provided to the Management the werkman has contented
that since the Management did not produce representative
of Messrs. R, S. Steel Industries, whose transaction of
deposit of money became the cause for the inquiry against
the workman was examined in the inquiry, therefore, the
inquiry conducted was defective. In his support he has
cited the judgement of Supreme Court in the case of Sushil
Kumar Verma Vs. Union of India reported as “judgment
today 2001 (supplementary one) SC 537”. After going
through the judgement I am of the opinion the facts in that
case were distinct and different. The question of ¢xamining
a representative of the concerned customer could arise
only when the parties disputed the amount deposited, the
amount shown in the cash receipt as is claimed by the
Management. In his reply the workman did not contest the
claim of the Management that actually Rs. 17,000 were
deposited, but only 7,000 were shown in the cash receipt
by manipulating the stamp in such a manner. The inquiry
officer after hearing the workman and the Management
proved that an amount of Rs. 17,000 was deposited, but
the receipt was stamped in such a manner that it could look
that only Rs. 7,000 have been deposited. The inquiry officer
held that there was no mala fide on the part of the workman
] stamp the receipt in such a manner as is alleged but in
view of the subsequent conduct of the workman the inquiry
officer held that the intentions of the workman were not
bona fide as he along with Mr. J. S. Jayoti, head cashier
retained the amount of Rs. 10,000. He tampered with the
record and thereby conducted in a manner unbecoming of
an employee of the Financial Institution. Therefore, there
15 1o mcnt in this submission of the workman,

The workman then claimed that the chargesheet was
served on the workman by an incompetent officer. This
submission of the workman is also without any merit in
view of the circular no. 1012 dated 13th of April, 1987. The
copy of the circular.is on record which was issued by the
General Manager and it reads that the circular has the
approval of chairman and the MD and it has replaced the
circular no. 238 dated 23rd Nov., 1983. According to this
circular the incembent, in charge of each office was
empowered to issue and serve the chargesheet on the
defaulting workman and to suspend him if considered
necessary, but after obtaining approval of the Disciplinary
_ Authority designated under para 2. Under this provision a
Regional Manager was competent to take disciplinary
action against any officer working under him and in the
case of exceptionally very large branches the AGM and
the Chief Manager was the competent authority. The
workman has nowhere claimed that the incharge of his
branch, who was Senior Manager was not the incumbent
incharge of that Branch so was not competent to issue the
charge sheet. During the course of inquiry he did not put

any question to the witnesses or the person who served
the charge sheet upon him to know that the prior approval
of the Disciplinary Authority was not taken or not.

The next claim of the workman is that though the

. Head Cashier Shri J.'S. Jyoti was also found to be involved

in the transaction but the inquiries against both of them
were conducted separately although the occurrence was
the same and thus the workman got prejudiced by the
conduct of the Management. However, he has failed to
show as to how he was prejudiced by being proceeded
against separately. It was required of him to have high
lighted the prejudice caused to him in his pleadings and
also during the cross exainination of the witnesses of the
Management. Mere allegation that he was prejudiced is
not sufficient. The next claim of the workman is that he was
not provided with the copy of the inquiry report, therefore,
he could not make proper representation. The Management
intheir Written Statement has taken categorical stand that
the workman was served with show cause notice
accompanied by the report of the inquiry officer. Against
this claim of the Management the workman did not raise
any finger. Now it does not lie in his mouth to claim that he

had net received the copy of the inquiry report.

1 do not find any weight in the submission of the
workman that the punishment awarded to him was bad as
para No 19.6 sub clause D of the Bipartite Settlement
nowhere makes mention of “increments”. It only refers to
“increment”. This argument seems to be absurd. It is not a
question of use of singular or plural of the increment. The
word used would always mean the increment/increments.
The moment the punishment is awarded that of more than
one increment the word become plural. Therefore, I find
that the workman has failed to show that the finding of the
inquiry officer was absurd and the punishment awarded
by the Disciplinary Authority was disproportionate. Even
otherwise this Tribunal in the exercise of its judicial review
cannot go into the correctness of the finding of facts so
long the workiman is not able to show that the findings 4§
facts so arrived at by the inquiry officer was totally absurd
and not proper. This Tribunal has very limited powers while
exercising powers of judicial review as it is not the court of
fact. It can only sec whether the inquiry officer followed
the provisions of law and principles of natural justice while
Bonducting the inquiry. There is nothing in the inquiry
proceedings to show that the workman was not given proper
opportunity to defend himself. In this view of mine I get
support from the judgements of the Hon’ble Supreme Court
of India reported as AIR 1998, 300, 1999(1)SCT 642 and -
999-IILLI 1415.

In view of the discussion made above I am of the
opinion that the workman has failed to show that the action
of the Management of PNB, Ludhiana in imposing the
penalty of stoppage of two increments with cumulative
effect by order dated 1992 was illegal and unjustificd. He
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is, therefore, entitled to no relief. The award is passed
against him. Let a copy of this award be sent to the
appropriate Government for necessary action and the file
be consigned to records after due completion.

KULDIP SINGH, PreﬂdmgOﬂioer
#3 feoelt, 27 e, 2007
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New Delhi, the 27th September, 2007

S.0. 3123.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 1013/
2005) of the Central Government Industrial Tribunal-cum-
Labour Court No. 2, Chandigarh as shown in the Annexure,
in the Industrial Dispute between the employers in relation

to the management of Punjab National Bank and their -

workman, which was received by the Central Government
on 27-9-2007.

[No. L~12012/372/95-IR (B-ID)]
RAJINDER KUMAR, Desk Officer

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-I,
CHANDIGARH
Shri Kuldip Singh, Presiding Officer
Case LD. No. 1013/2005
Registered on : 17-9-2005
Date of Order : 24-7-2007

Sukhdev Singh
S/0. Sh. Bhandari Ram,
R/o. Maharal,

District Hamirpur, HP. .. Petitioner

Versus

Regional Manager,
Punjab National Bank Ltd.,

Harnirpur, HP, . Respondent

4114 Gl/07—20

. For the Workman

LT T e

APPEARANCE
M. Raj Kaushik,
Adwcat;

Mt N. K. Zakhmi,
Advocate

AWARD

~ The following reference was received from Ministry
of Labour, Government of India, vide their order No.
L~12012/372/95-IR (B-II) dated 3rd of January, 1997,

“Whether the action of the Management of Punjab
National Bank represented through the regional
manager, Punjab National Bank Hamirpur region in
terminating the service of Sh. Sukhdev Singh S/0.
Sh. Bhandari Ram, a part time sweeper warking in
Maharal branch of the Bank in District Hamirpur of
HP is just and legal ? If not, to what relief the
workman is entitled to and from which date 7

For the Management - :

The notice of the reference was given to the parties
who appeared through representatives and the counsel.
The workman filed his claim petition and the Management
their reply. The workman filed his affidavit supported by

- copies of documents. The Management also filed the

affidavit of Shri Gurcharan Singh and placed copies of some
documents on record such as vouchers, attendance sheets.
The workman then made an application for a direction to
the Management to produce so called original resignation
letter of the workman dated 6th of January, 1995, He also
tendered the affidavit of his witness in support of his case.
The Management has also filed the affidavit of
Shri Tejinder Kumar Sharma in support of their case. The
workman appeared as witness in the case and also examined
Shri Subash as his witness whereas the Management
exanunedM/s Gian Ctmd, 'Ib;mdﬂ'l(mnar Sharma, as their
wntnessﬁ

Ihavegonethmughtheﬂlemdhavealsoommdm'ed

_ thesnhnnsmonsmadcbyﬂgecounsﬁ:lfortheparhes

The dispute which has been referred for adjudication
relates to the termination of services of Shri Sukhdev Singh,
a part time sweeper, working in Maharal Branch of the
Management Bank in Hamirpur District of H.P. The claim of
the workman is that he was employd as full time peon in the
concerned Branch on 1st July, 1994 and he served in that
capacity upto 5th January, 1995, He admitted that he hiad
served the Management for 180 days. Thus by his own
admission he accepted the stand of the Management that
the workman had served them from 1st July, 1994 to 5th
July, 1995. So it is not the case of the workiman that he had
served the Management for 240 days 12 months preceding . -
the date of termination of his services so as to claim the
protection under the LD. Act, 1947 hereinafter, to be referred
as “Act”.
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The next claim of the workman is that he was
appointed as a full time peon by the Management. He has
not placed on record the order of his appointment
appointing him as peon, as is claimed by him, In reply the
Management has stated that the workman was not
appointed as a Peon rather he was engaged as a Part Time
Sweeper that too, in a stop gap arrangement when their

‘regular sweeper, Hans Raj, remained away from his duties

0 as to fulfil his household engagement such as the
marriage of his son etc. The Management has placed on
record a number of vouchers certified to be true copies of
the originals and the vouchers are shown to have been
signed by the workman. These are exhibited as EXW-3 to
EXW-9. The reading of these vouchers show that the
workman was paid sweeping charges at the rate of Rs. 175
on 30th July, Ist Sep., 23rd Sep., 24th October, 17th Nov.,
1994 and 31st Jan., 1995 and 16th Feb., 1995. They have
also placed on record photocopies of attendance register
pertaining to July, August, Sep. to Dec., 1994 and Jan,,
1995. The copies of the statement, placed on record and
exhibited as W-11 to W-16 contain the names of the persons
who were in the employment of the Management Bank in
those months. The attendance register does not contain
the name of the workrian so these statement do not show
that the workman was working as a Peon with the
Management during the period in question, as is claimed
by him. The workman has placed on record photocopies of
three certificates issued by the Pradhans of Maharal, but
he did not produce the original of those documents nor the
signatory to prove that the workman had worked as Peon
with the Management during the period in question.

It has been brought on record by the Management

that the workman had left the job at his own and his services

were not disengaged by the Management. The
Management has further claimed that since the regular part

time sweeper Hans Raj, had joined his duties, therefore,

the workman got relieved automatically; and that he was

not disengaged by the Management. Against this claim

the workman has not produced any evidence. He has only

claimed, in his statement, that he was recruited against the
post of a regular safaiwala and his engagement was not a
stop gap arrangement or that his services were disengaged
on the arrival of the regular employee. As against to it the
Management examined Shri Gian Chand and Tejinder Kumar

:anma as their witnesses. At the request of the workman,
“ne Subhash was also examined as a witness, but their
-tatements related to a letter exhibit WW-2/1. The
Management claimed that the workrhan himself had left the

job as he demanded more wages than he was getting. The
workman stated that he relies upon the document a cqpy
of which he has placed on record. Xt his request one
Subhash was summoned as a witness, who proved this
documents WW-2. He stated that he had read over the
contents of the application to the workman before he was
signed thereon. He however, claimed that the original
document did not contain the two lines which have been
incorporated in it. He claimed that those two lines were
added iater on. He denied that the workman had decided
to leave the job in case he was not paid Rs. 40 per day as
wages.

A perusal of the document Exhibit WW-2 shows

- that by this letter workman is shown to have asked the

Management to increase his salary upto Rs. 40 a day
otherwise he will leave the job at his own, It is true that the
writing on exhibit WW-2/1 is in different hands. The

- document is not signed by the same person who had written

the original of the application, It further shows that the
endorsement was written by somebody else. But this letter
definitely reads that the workman had asked for the increase
of the wages otherwise he would leave the job. In my
opinion this letter does not have sufficient evidentially
value so as to dispose of the reference. The parties have
not disputed that the workman had served from 1st July,
1994 to 5th Jarmary, 1995. The workman has failed to rebut
that he had been engaged against a regular post as stop
gap arrangement as the original regular employee was not
been attending to his duty due to his household problem. .
He has also failed to show that the said sweeper had not
Jjoined his duties on 8th January, 1995, The workman has
thus failed to show that it was the Management which had
terminated his services. Moreover, the question of legality
or illegality of termination of service could arise only if he
had proved to have served the Management for 240 days,
12 months preceding the date of termination of his services.
By his own admission he had served the Management
only for 180 days, therefore, he was not entitled to the
protection under Section 25-F of the Act. The pre requisite
for that protection was having served the Management for
240 days. The workman has, therefore, failed to prove that
his disengagement was not just and legal as the
Ménagpmcnt violated the provisions of the Act. The
workman is, therefore, entitled to no relief, The award is
passed against him. Let a copy of this award be sent to the
appropriate govt. and file be consigned to records after
due completion. '

KULDIP SINGH, Presiding Officer
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New Delhi, the 27th September, 2007

8.0. 3124.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 393/
2005) of the Central Government Industrial Tribunal-cum-
Labour Court No. 2, Chandigarh as shown in the Annexure,
in the Industrial Dispute between  the employers inrelation

to the management of Canara Bank and their workman,

which ‘was received by the Central Government on
27-9-2007,

[No. L-12012/203/90-IR (B-ID)]
RAJINDER KUMAR, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-L,
CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case LD, No. 393/2005
Registered on : 19-8-2005
Date of Degision : 10-7-2007

Suresh Kumar

S/o. Late Sh. Trilok Chand,
R/o. Radha Swamy Street,
House No. BM-17/7,

Ferozepur City .. Petitioner
' Versus

Deputy General Manager,

Canara Bank,

Sector-17, _

Chandigarh .. Respondent

APPEARANCE '

For the Workman ShriL. P. Singh,
Advocate

For the Management ShriK. D. Aggarwal,
Advocate
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AWARD

The Government of India Ministry of Labour vide
their order No. L-12012/203/90-1R (B-1I) dated 26th Dec.,
1994 referred the following dispute for adjudication :—

“whether the action of the Management of Canara
Bank, Chandigarh in terminating the services of
Shri Suresh Kumar, Peon-cum-Coolie is legal and
justified 7 If not, to what relief the said workman
entitled 7"

The parties joined the issue after getting the notice
of the reference and have filed their respective ¢laims in
the shape of Claim Petition, reply to the Claim Petition and
the replication. They have also supported their respective
pleadings, the workman with his own affidavit and the
Management with the affidavits of ShriK. Sudhindra, Senior

- Manager of the Management and other witnesses. The
~ workman has also given the detail of the working days on

which he served the Management from the year 1984 to
1989. There are also on record photocopies of documents,
not containing the title thereof, but it contains the
information about the daily wagers who worked for the
Management during the year 1989 to 1992. The Management

_ hasalsofiled the affidavits of Shri G. S. Khera, S. N. Khurshi

and V. K. Kohli for the Management. Both, the workman
and Shri V. K. Kohli, appeared and made oral statements
too. - ’

I have gone through the file and have also considered
the submission made by the parties and the law referred to
by them. The dispute which requires adjudication iswhether
the action of the Management of Canara Bank, Chandigarh
in terminating the services of Shri Suresh Kumar, Peon-
cum-Coolie, was legal and justified and if not to what relief
the said workman is enutled to.

Thedannoftheworlcnamsthathcwas employed as
Peon in Luxami Comumercial bank in Feb., 1984. Inview of the
notification of Government of India, dated 30th August,
1985 the said Bank was merged with Canara Bank and the
workman continued working for the Canara Bank upto 26th
October, 1986, at its Bhojpur City Branch on wages at the
rate of Rs. 10 per day and thus he served the Management
for 206 days. Claiming that he was designated as Coolie
and he continuously -served the Management, in that
capacity, from 18th Feb., 1988 to 17th Feb., 1989, without
any break. He was paid salary except for Sundays and
Gazetted Holidays and so he served the Management for
365 days. He performed the duties of a peon for the

- Management thongh he was designated as Coolic; and

that his services wers discontinued on 24th May, 1989, but
he was again cngaged as water boy, upto 30th Sep., 1989
and was paid wages ai ihic rate of Rs, 20 per day. The
Management engaged one Shri Pawan Kumar on daily
wages on 25th October, 1989, after terminating his services |
in Sep., 1989, They also appointed one Narayan Dass on
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daily wages after the termination of his services; that he
was not paid retrenchment compensation nor the notice
pay. He was also not given any notice before the termination
of the services. That, after he raised the demand notice the
Management did not agree to the arbitration of joint
reference and when his dispute was not referred to the
Industrial Tribunal, he approachd the Hon’ble High Court
which directed for referring the matter for adjudication.
That, the action of the Management in terminating his
services was illegal, arbitrary, therefore, the same is required
to be quashed. The further claim ef the workman is that the.
Management had acknowledged, in a matter referred, at
the instance of another retrenched worker, Anil Kumar,
that he had a right io the post. The claim of Shri Anil Kumar
resulted into an award which was passed with costs against
the Management. Shri Anil Knmar was reinstated and his
services have been regularized. Like him Shri Anil Kumar
was not sponsored by the Employment Exchange and the
workman had served the Management for greater period
than Anil Kumar. He has further claimed that both Pawan
Kumar and Narayan Dass were engaged after the
termination of the workman and the action of the
Management in engaging them was in violation of Section
25-Fof the 1. D. Act, hereinafier tobe referred as Act. Their
action was also an unfair labour practice. He has prayed
that the Management be directed to reinstate him in service
with all consequential benefits including seniority, pay and
allowances besides the intefest his services may also be
regularized.

The Management has opposed the claim of the
workman that since the petitioner has not worked for the
Management for 240 days preceding 12 calendar months,
therefore he has no right to seck under the Industrial
Digpuige ™ Act”, for short Act. It is further claimed by them
that the workman was engaged as a water boy during the
- summer season ang his services were utilized for catering
to the temporary increased the work. His engagement came
to an cnd automatically as the need evaporate and his
contract of engagement was not renewed and was treated
to be ternunated. There was no regular post of water boy
with the estabiishinent, therefore, there was no basis for
the workman te claim for regularization or absorption in the
Meanagement. They have further claimed that all the staff
of the Management Bank are governed by Shasin and Desai
Awards besides bv bipartite settlements. Since the subg
staff of the Management could proceed on leave at times
even without prior notice, therefore, the Management had
maintained a panel of daily wagszs to be engaged as and
when the staff proceeded on leave. The candidates placed
in the panel were sponsored by the employment exchange
and the engagement was done in accordance with the
criteria laid down. The workman was neither sponsored by
the employment exchange nor he fulfilled the criteria for
engagement. As per the practice, those who were engaged
in the absence of sponsorship. by the employment
exchange, could not be regularized.

-

- On merits the submission of the Management is that
the workman was engaged as a*Coolie, on a daily wages
basis by the erstwhile Luxmi Commercial Bank in the year
1984 and his services were utilized for temporary and
specific work, The Luxmi Commercial Bank merged with
the Management Bank w.e.f. 23rd Aygust, 1985, therefore,
the workman was engaged as a Coolie by the Respondent
Bank as per requirement and the engagement was purely
temporary and for specific period. The engagement got
terminated on the fulfillment of work for which he was
engaged. The workman was engaged as Water Boy from
24th May, 1989 to 30th Sep., 1989. Even othewise the
workman did not serve the Management for 240 days 12
months preceding the date of his alleged termination.
Claiming that Shri' Pawan Kumar was engaged on
27th Feb., 1989 and his last engagement ended on 12th
May, 1989. Shri Narayan Dass is not working with the
Management since long; and that since the workman is
not a workman, therefore, he is entitled to any relief.

" Claiming that the case «f Anil Kumar was decided on

different grounds since that was a case of retrenchment,
The workman in this case has worked for 36 days as a
whole and that the Pawan Kumar had been engaged purely-
on temporary basis intermittently from 14th Feb., 1989 to
12th May, 1989 and all of them were disengaged. None of
them had worked for 240 days preceding the day termination
of their services. Neither Pawan Kumar nor Narayan Dass
are working with the Management as both of them
disengaged long ago. The allegation of violation of Section
25-H of the Act is wrong. The workman stated nothing
new in his replication and only reasserted the facts stated
in the Claim Petition. _

The workman filed his affidavit and the Management
that of their witness V. K. Kohli and both of them appeared
in the witness box whereas the witnesses of the
Management M/s. K. Sudhindra, R. C. Rajan, G. S. Khera,
S. L. Munshi were not brought in the witness box so as to
give the workman opportunity to cross examine them.

Before | approach to appreciate the claim of the
workman, he, in his statement, stated that he relies upon

‘his affidavit W-1 and the documents W-2.to W-4. He

admitted that he had not reccived any appointment letter
from the Luxmi Commercial Bank or from Canara Bank. He

~ further admitted that he was a daily wager; and that he was

enigaged as a water boy on 24th May, 1989 to September,
1989, during summer season, but claimed that he was also
doing the work of the Peon, whole of the day. He admitted
that he was not engaged, through employment exchange
but stated that he had worked for the Management
continuously without any break from the year 1988 to

" Feb., 1989. He however, did not admit that he had not served
- the Management for 240 days from October, 1988 to Sep,,

1989, On the other hand Shri V. K. Kohli who appeared as a
witness for the Management stated that the workman had
worked for Luxmi Commercial Bank in the year 1984 and



{ 71— 3(ii) ]

T %1 TT9S ¢ STRTER 20, 2007/30F¥0 28, 1929 - 9033

after the merger of Lwani Commercial Bank the workman -

had reported for duty in the Management Bank; and that
the workman had served the Management in the year 1989.
He further admitted that the workman had served the
Management as Water Boy from 24th May, 1989 to 30th
Sep., 1989. He denied that the workman had served the
Management from 17th Feb,, 1988 to 17th Feb., 1989. He
further stated that there was no question of termination of
services of the workman since the water boys used to be
engaged from May to September only every year. Similarty
Pawan Kumar and Narayan Dass were engaged as Water
Boys in- subsequent years immediately after the
disengagement of the workman.

On record, except the statement of the workman, there
is no evidence to show that the workman had served the
Management continnously for 240 days. The reference also
does not make a mention as to from which date the services

of the workman were terminated. No order of appointment .

‘of workman as a Peon has been placed on record nor the
workman claimed the same to be in his possession. He
rather denied that any such appointment letter was issued
in his favour. He has thus failed to show that he had served
the Management Por 240 days before the date of termination
of his services. In the Claim Statement he stated that he
had worked with the Management from 18th February, 1988
to 17th February, 1989 and was designated as a Coolie. In
para 3, he stated that he was disengaged on 19th September,
1989 and he had continued serving the Management upto
18th September, 1989. Earlier his services were discontinued
on 14th May, 1989. Therefore, I find that the workman has
not remained firm in making the claim as to from which day
his services were terminated, He has placed on record no
evidence to show that upto what date he had served the-
Management. He has also made contradictory statement
about the payment of wages. He gave the figure as 10, 20,
24,26 and 27. Neither he produced any documentary or

oral evidence 1o prove the days he served the Management -

nor he requested for summoning the record from the
" Management. The Management must be having record by
which they had paid the wages to the workman for the
period he served the Management. But no such record has
been produced. The workman has, therefore, failed to prove
the he had continuously served the Management for 240
days in 12 months preceding the date of his disengagement
on 19th September, 1989. He has also failed to show that
the Management had retained his juniors in service while
‘his services were retrenched. He has also failed to show
- that the Management had recruited fresh hands witheut
providing option to the workman to work. The evidence
brought on_ record rather shows that the workman was
engaged as water boy for summer months and his services
were for temure petied fiom May to September, 1989 and
the same came to an end on the expiry of the tenure, in
September 1989. The engagement of workman was
otherwise not bya procedure laid down for recruitment in

the Management. TheengagemeIuwasfurashbnterm
during summer months. Therefore, his disengagement,
which was automatic on the expiry of engagement period

‘was not a retrenchenent as per Act. I have, therefore, not

found evidence much less cogent evidence to show that
the services of the workman were terminated by the
Management; and that he was a workman who had served
the Management as Peon for 240 days in 12 months
preceding the date of termination of services. For want of
evidence the award is passed against the workman holding
that he is not entitled to any relief. Let a copy of this award
be sent to the appropriate Government for necessary action
and the file be consigned to records after due completion.

KULDIP SINGH, Presiding Officer
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New Delhi, the 27th September, 2007

8.0. 3125.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 1033/
2005) of the Central Government Industrial Tribunal-com-
Labour Court No. 2, Chandigarh as shown in the Annexure,

_in the Industrial Dispute between management of Punjab

National Bank and their workman, which was received by
the Central Guvemment on 27-9-2007.

[No. L-12012/296/1998-IR (B-ID)]
RAJINDER KUMAR, Desk Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-H,
' CHANDIGARH _
Shri Kuldip Singh, Presiding Officer
Case LD. No. 1033/2005
Registered om : 19-9-2005 - -
Date of Decision : 12-7-2007
Sukhdarshan Singh,
S/oLate Sh. Atru Ram,
R/o Mohalla Chandigarhiya, .
L. T. 1. Road, ’ '

Sirsa (Haryana) .. Petitioner

Versus
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The Regional Manager,

Punjab National Bank,

Regional Office,

DelhiRoad,

Hissar ... Respondent
APPEARANCE

For the Workman Shri Suresh Chauhan, AR

For the Management ShaH. L. Khattar, Advocate

AWARD

This Tribunal is called upon to adjudicate the dispute
between the workman and the Managerient, referred by
the Ministry of Labour, Government of India, vide their
Order No. L-12012/296/98/IR(B-II) dated 13th May, 1999,
The dispute is int two parts which reads as under

“Whether Shri Sukhdarshan Singh S/o Late Shri Atra
Ram has completed .240 days service with the
Management of Punjab National Bank 7"

“Whether the action of the Regional Manager, Punjab
National Bank, Delhi Road, Hissar in terminating the
services of Shri Sukhdarshan Singh S/o. Late Shri
Atru Ram w.e.f. 29th July, 1997 is just and legal ? If
not, what relief the workman is entitled to 7”

Upon notice the parties appeared and submitted their
respective cases in the shape of Claim Statements, affidavits
of the workman and that of Bhushan Bhatia, Senior
‘Manager. The parties have also placed on record photo-
copies of a number of documents such as register of salary
account, credit cash vouchers. Both the workman as well
as witness of the Management, Bhushan Bhatia appeared
as a witness. Parties have also submitted their arguments.

1 have gone through the file,

First part of the reference relates to the performing of
duty by the workman for the Management for 240 days.
The workman in his Claim Statement asserted that he had
served the Management from the year 1993 to September,
1996. He reiterated this fact in his affidavit dated 4th July,
20060, which was exhibited as W-1, but in the same vein he
stated that he had worked in a leave vacancy. Thus it is
clear that the engagement of the wokman was neither regular
. nor temporary and he was engaged as a daily wager for
doing jobs and his engagement was co-terminus with the
. reporting back on duty by the permanent employee of the
Management, against whose post he claims to have been
engaged by the Management. Lastly he claimed that he
had continuously worked for the Management from 4th
October, 1996 to 28th July, 1997, but in the same breath he
stated that the Management had shown him having worked
for them only for 36 days and the remaining period, during
which he served the Management, they showed the name
of some other person, who did not exist in the Universe.
Thus we find that the workman by his own evidence has

failed to show that he had served the Management for 240
days during his engagement and specifically 12 months
preceding the date of termination of his services. He placed
on record the handwritten notes of Messts Kewat Krishan
working in the Arjan Attache House near PNB Sirsa in
Rodhi Bazar and of Mehar Chand S/o Satlu Ram employee
of another PNB Sirsa. None of these two witnesses were
produced so asto give the Management a chance to cross-
examine them about the statement made by them in writing.
On record there are a number of photocopies of register of
sundry accounts and credit cash vouchers some of which
contain the signatures of such Sukhdarshan Singh-and
some that of Rani, Mehar Chand, Raj Kumar, Babu Ram
and others, without showing as to how these documents
support the claim of the workman,

The workman appeared as a witness and proved his
affidavit exhibit WW-1. He admitted that he was not given
any appointment Ietter by the Management nor they
marked his presence; that he was not interviewed before
engagement. He also admitted that whenever the permanent
employee proceeded on leave, he was called for doing the
work. The last statement supports the claim of the
Management that the engagement of the workman was not
permanent, He used to be engaged whenever the permanent
employee proceeded on leave. In this situation so as to
prove his claim the workman was required to prove that he
was engaged on post of such and such permanent
employee of the Management or such an employee absent
from duty or went on leave; and that he had served the
Management for 240 days in that capacity, 12 months
preceding the date of his termination. The workman has
utterly failed in proving his claim that he had served the
Management of PNB for 240 days continuously.

The other part of the reference relates to the question
whether the Management had terminated the services of
Sukhdarshan Singh w.e.f. 29th July, 1957 and whether that

. termination was just and legal or not. It is true that in his

Claim Statement the workman stated that he had
continuously served the Management from 4th October,
1996 10 28th July, 1997, thereby he claimed that his services
were terminated by the Management. There is no order of
termination of his services, on record. The workman has
also not produced amy evidence, oral or documentary, to
show that it was the Management who had terminated his
services. He has also failed to prove that he had been paid
wages by the Management till 28th July, 1997. In his Claim

- Statement and affidavit, he claimed that the Management
" with malafide intentions, in their record, showed a fictitious

name of the workman who had served them from 4th
October, 1996 to 28th July, 1997 whereas he had worked for
them during that period and only for 36 days his presence
was shown. The workman has not produced any evidence
to show that during the period from 4th October, 1986 to
28¢th July, 1986 it was the workman who performed the duty
of sweeping the Bank premises of the Management Bank

A Y
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and the person shown to have worked during that period
did not perform their duty, nor they existed anywhere, There
is absolutely no evidence to this effect. Mr. Bhushan Bhatia
~ who appeared as a witness for the Management stated
that the workman had served the Management from
November, 1996 to March, 1997, only for 36 days. He denied
that the payments were shown in bogus names. He claimed
that Shri R. N. Mehandiratta of the Management was the
Branch Manager during the pericd in question. The
workman, who was to prove his case, so as to get relief,
has not examined said Branch Manager, as his witness,
directly or through the Court so as to support his claim
that it was he who had been served the Management
continuously from 4th October, 199610 28th July, 1996 and
it was he who had been paid the wages for that period.
There must be no of other official of the Bank who would
have seen the workman cleaning the bank premises but
none is produced nor any redson is given for not deing so.

On record I do not find any evidence to show that it -

was the Management which had terminated the sérvices of
the workman on 29th July, 1997, The evidence on record
rather shows that the workman had worked for the
Management on daily wages against the leave
arrangements of permanent employees, from time to time,
and not continuously for 240 days. The reference is,
therefore, answered against him holding that he is not
entitled to any relief. Let a copy of this award be sent tothe
appropriate Government for necessary action and the file

be consigned to records after due completion.
KULDIP SINGH, Presiding Officer

g Teedt, 1 aTROER, 2007
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" New Dethi, the 1st October, 2007
8.0. 3126.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 345/
2005) of the Central Government Industrial Tribunal-cum-
Labour Court No. 2, Chandigarh No. II as shown in the
Annexure, in the Industrial Dispute between the
management of National Institute of Sports, and their
workmen, which was received by the Central Government
on 1-10-2007.
[No. L-42012/124/2002-IR (CM-IT)]
AJAY KUMAR GAUR, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-L,
CHANDIGARH

Shri Kuldip Singh, Presiding Officer
Case LD. No. 345/2005
Registered on : 16-8-2005
Date of Order ; 8-8-2007

RajKumar,
S/0 Shri Mular Mandal,
R/o Sanauri Adda,
Prem Chand Saw Mills,
Patiala ' . . Petitioner
. Versus
The Director, ‘
National Institute of Sports,
Old Moti Bagh,
Patiala . Responden t
APPEARANCE

For the Workman Ms, Jyoti Chaudhary,

AR
For the Management ShriD. €. Khanna,

Advocate

AWARD

Thisis a reference made under Section 10 of the LD.

Act, hereinafter to be referred as “Act” received from

Ministry of Labour, Government of India vide their no.
L-42012/124/2002-IR (CM-II) dated30th October, 2002. The
referenoe reads as under :—

“Whether the action of the Management of National

Institute of Sports, Patiala in terminating the services

. of Shri Raj Kumar S/o Shri Mallar Mandal, Waitor,
without paying him any retrenchment compensation

w.e.f. 26th October, 1994 is legal and justified 7 If not,

to what relief the workman is entitled to 7.

The notice of the reference was given to the parties
who appeared through their connsel. The workman filed
the Claim Statement and after the filing of the Written
Statement of the Management, he also filed the r¢joinder
and supported his pleadings by his affidavit. The
Management filed affidavit of Shashikant Goswami,
Scientific Officer, in support of their pleadings. The workman
placed on record a demand notice and other docuzments.
He also made the statement and faced the Management in
the cross-examination. The Management also filed the
affidavit of tlieir Mess Supervisor B.P. Singhand U.S. Lal

. but examined only Messrs. U. S. Lal and B. P. Singh the
" third witness seems to have been left over by them. After
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the completion of the proceedings, both the parties filed
written arguments, which are on record.

The claim of the workman is that he was appointed
as a waiter in the mess of National Institute of Sports Patiala
on 8th October, 1991 and was last drawing his salary at the
rate of Rs. 850 pm. That his services were términated on
26th October, 1994 by an illegal, unlawful and unsustainable
order, as by then he had put in the service of 240 days, for
the Management, and was under the protection of the Act.
However, the Management, before terminating his services
neither gave him the notice nor paid him the wages for the
notice period. They also did not pay him the retrenchment
compensation and thereby violated the provisions of
Section 25-F of the Act. They further violated the provisions
of the Act, as they retained the juniors of the workman but
terminated his services further violating the principle of
first come last go and provisions of Section 25-G of the
Act. He has further claimed that a post on which he has
working is still existing. It is further the claim of the workman
that he was entitled for regularization, having put in more
than three years of service. He farther stated that he had
filed a suit for permanent injuction restraining the
defendants from terminating his services which was later
on transferred to CAT, Chandigarh. However, the suit was
dismissed on the ground that his services had already been
terminated before the filing of the suit and it was held that
the suit is not maintainable. It is further his claim that since
the matter was not decided on merit, therefore, there is no
bar to maintain the present reference. The prayer of the
workman is that his termination may be quashed and he
may reinstated on the post, he was working with back
wages, continuity in service and all ancilliary benefits.

The claim of the workman has been opposed by the
Management, both by raising the preliminary objections
and on the grounds taken in reply to the claim of the
workman, on merit. It is submitted by them that since the
Management did not terminate the services of the workiman,
therefore, the reference made is mis conceived. Also for
the reason that the workman himself has admitied in his
plaint, filed before sub judge, Patiala, on 12th Nov., 1994

that the Management intends to remove himself from service. -

Then how could he had been removed from service on
26th October, 1994. Their further claim is that since the
workman has not supported his claim with the list of
witnesses and documents in terms of Rule 10-B of Industrial
Dispute Central Rules and also for his having round about

statements. Their forther claim is in terms of the order of

the Government of India, Section 14, Sub Clause 3 of
Administrative Tribunal Act was to take effect against the
Management w.e.f. 17th July, 1995, therefore, they were
not within the preview of the Tribunal Act under the said
before that date. Lastly they have raised the preliminary
objection that since the workman was a daily rated casual
waiter, whose service came to an end on each day, therefore,
he cannot make a claim against the Management.

On merits it is their submission that as per record,
the workman was last paid at the rate of Rs. 450 and not
@850 as is claimed. They denied that the services of the
workman were denied by the Management. They further
denied that the provisions of Section 25-F, of the Act
provided protection to the workman. They also disputed

_that the Management had retained his juniors and

terminated the services of the workman. The fact according

“to them was that the workman had abandoned the job at

his own, They described the some paras of the Claim
Petition as a matter of record and denied the contents of
other paras and stated that when the workman himself has
admitted the delay in making the claim he should not have
tried to sake advantage of that. They have prayed that
since there is no meritin the claim of the workoman, thcrefore

the reference may be rejected.

The workman filed the rejoinder and submltted that
since the Management had not provided him work on 26th
October, 1994, therefore, he had filed a suit in the civil court
presuming that he was still in service and the Management
wants 10 get rid of him illegally, therefore, he sought a relief
of mandatory gbjections on 12th Nov., 1994, But when the
Management filed the Written Statement in the suit it was
then they disclosed that the services of the workman stand
terminated w.e.f. 26th October, 1994. Thus the claim of the
workman for mandatory injections was in view of his belief
and the demand was raised after the Management filed the
Written Statement, He has further claimed that the binding
of rule 10-B of the central Rules 1957, was that on
Management, as the onus of proof'to justify the termination
of the workman was on the Management and not on the
workman, who was only to rebut the case of the
Management bank. He has further stated that the suit of
the workman was not decided on merit, but for want of the
maintainability. He dended the contents of paras of the'
Written Statement as wrong, mistatements and vague. He
claimed that the Management had violated the provisions
of Section 25-F of the Act. He reaffirmed the grounds taken
by him in the Claim Petition, to seek the relief. Regarding
other contents of the Written Statement, he stated that the
same do not need any comnments,

The workman filed his affidavit, and as stated earlier,
the Management filed the affidavits of Messrs Sushant
Goswami, B. P. Singh, U. S. Lal. They however examined
only U.S. Laland B. P. Singh.

In his statement, before this Tribunal, the workman
admitted that neither he had made any application for
appointment nor he was sponsored by the employment
exchange. He was also not given any appointment letter,
but denied that he was appointed on Casual basis and
there were breaks in his service. He further denied that he
was paid a monthly salary of Rs. 450 and claimed that he
was getting Rs. 850 as his monthly salary. He further
contested that his services were not terminated on
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26th October, 1994. He admitted that he is working as a

Mazdoor; andthathe:smamedandlspayngs 700 per -

month as rent.

_ B. P. Singh who appeared as a witness for the

Management deposed that the workman, named is para 5-
C of the Claim Petition were working with the Management
in the year 1995, when he joined the service with the
Management except Mahavir, Satguru, Ashok Kumar, Jai
Prakash and Raj Bahadur. He, however, could not say
whether they were working with the institute earlier also.

He further admitted that those who are working since 1995 .

were not recruited through the employment exchange. He
further stated that the salary of the workman in the year
1994 was Rs. 450 and not 850. He could also not say that
the workman had served the Management continuously
from 8th October, 1991 to 26th October, 1994. He also could
not say that the workman was paid compensation at the
time of leaving the job. He stated that the Management has
not prepared the seniority list since they are getting the
workers through the contractor. He could also not say that
the juniors of the workman were still working with the
Management. Shri U. S. Lal in his statement deposed that
the Management had recruited workers like Rajesh and
others, without the recommendations of the employment
exchange nor the workman was denied the job for that
reason. He could not produce the record pertaining to the
payment of wages to the workman stating that it was
handled by the Accounts Section; and that he could not
say what were the wages of the workman although in the
Written Staternent those are shown to be as Rs. 450 per

month. He admitted that when the workman stopped *
-coming to the institute the Management did not issue any:

notice to him to join duties nor they had terminated his
services. The workman himself had stopped coming cn
duty. He admitted that the workman was not paid any
retrenchiment compensation.

I have gone through the file and have also considered
the arguments submitted by the parties in writing.

The reference, under the consideration of this
Tribunal, is very specific and relates to the termination of
the workman from service by the Management without
payving him the retrenchment compensation w.e.f. 26th
October, 1994, There is nio reference about the retention of
the juniors of the workman and terminating the services of
workman, Therefore, that ¢laim of the workman cannot be
considered for want of reference.

The workman has claimed that he had joined service
with the Management on 8th October, 1991 and had served
them, without breaks, upto 26th October, 1994 when his
services were terminated by the Management. There isno
order of appointment or termination on record. But the
Management has not denied that the workman had served
themupto 26th October, 1994, In reply to parano. 1 of the
Claim Statement, they have stated nothing about the date

4114 Gi07—21

of joining of the service by the workman on 8th October,

~ 1991, They only disputed the amount of salary the workman

received at the time of his alleged disengagement. Their
witnesses also could not say since when the workman had
joined the services, but at the same breath, the witness of
the Management, in his affidavit, admitted, in para 2, that
the workman was engaged as Mess Boy on 8th October,
1991 and he continued serving the Management upto
25th October, 1994. He, however, claimed that the
engagement of the workman was purely casual and on ad
hoc basis; and that during the engagement of the workman,
there were many breaks in the service. He however did not
give the detail of the breaks in the service of the workman.
The Management placed on record the attendance detail
of the workman although the same is not signed by any -
body including Shri U, S. Lal. They however admitted the
correctness of the detail as given in para no. 3 of the affidavit
of Shri U, S. Lal, exhibited MW-2/1. As per the detail the
workman had'served the Management from 8th October,
199110 26th October, 1994. Goingback 12 months preceding
the date of his discngagement 1.¢. 26th October, 1994, the
workman had continmously served the Management during
those 12 months except for 3 days in April, 1994, 3 daysin
June, 1994 and 3 days in August, 1994, Thus there is no
dispute as per the evidence of the Management that the
workman had served them for 240 days in 12 months
preceding the date of termination of his services.

Shri U. 8. Lal, witness of the Management in his

. statement admitted that the Management had not paid any

retrenchment compensation to the workman. It is also not
claimed by them nor proved that they had issyed notice to
the workman before the termination of his services or had
paid him the wages for the notice period. The Management,
therefore, violated the provisions of Section 25-F of the
Act, as they terminated the services of the workman without
issuing him the notice and giving reasons for disengaging
him. They also did not pay him the wages for the notice
period nor retrenchment compensation. The disengagement
of the workman was, therefore, bad in law.

The plea of the Management is that they had not
terminated the services of the workman rather it was the
workman who had left the job-himself. In my opinion there
is no basis for the Management to claim that. They have
failed to prove that, afier the workman left the job, as is
claimed by them they had tried to ascertain as to why the
workman has not come for duty. This was the requirement
of principles of natural justice. Moreover, it is admitted by
the Management that the workman had filed a snit in a civil
court at Patiala requesting for an adjunction against the
Management prohibiting them4o disengage the workinan
from their service. They piaced, on record, the copy of the
plaint which is verified was 12ih Nov., 1994, If the workman
had left the job himself then why should he had approached
a civil court for injunction within 15 daysi.c. on 12th Nov.,
1994 and by the Manageiment did not ask him to joih the
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service, if they had not disengage him on the day they filed
Written Statement opposing his claim. There is, therefore,
absolutely no truth in the claim of the Management that
the workman had himself left the job; and that it was the
Management which had disengaged him, from the service.
They reliance placed by the Management on the authorities
referred to in para no. 3 of their Written Arguments is,
- therefore, misplaced-in view of the proved facts.

There is also no truth in the claim of the Management
that in his suit filed before a civil court, the workman did
not claim that his services
rejoinder, he has explained in what circumstances he had
made that claim, as he was not aware till the filing of the
suit, that his services have been terminated. He was under
the impression that the Management has intentions to
disengage him without any justifiable cause, therefore he
had filed the suit for injunction. But when the Management
claimed that his services have been terminated, he raised
the demand which has resuited in the present reference.

The Management has next claimed that since the
engagement of the workman was not done under any set
procedure, and by a competent authority, therefore, he has
no claim for the post. It is true that when the appointment
of person is not made in accordance with the approved
rules, certified standing orders and in accordance with the
set procedure, the appointmeri is treated to be a back door
entry and does not give a right to the appointee to hold the
post. Hon ble Supreme Court of India has settled the law
by their judgement reported as Secretary State of Karnataka
and Others Vs. Uma Devi and Others reported as 2006(4)
SCC Page 1. There can be no dispute about this settled
principle of law, but the question before this Tribunal is
whether the disengagement of the workman was legal and
Justified or not. It is not disputed by the workman he is not

. governed by the Act and that in view of his length of
service, he has the protection of Section 25-F of the Act. It
is proved that the Management did not comply with the
said provision of the: Act, therefore, the disengagement of
the workman was bad in law. Hon’ble Supreme Court has
not touched the Act to examine the legality of the
terminations thercunder. They have only held that the
appointments made without following the procedure are
bad in law having been made in violation of provisions of
Articles 14 and 16 of the Indian Constitution. But in this
case the disengagement of the workman by the
Management was bad in law having been made in violation
of Section-25F of the Act, therefore, the same is quashed.

There is no weight in the submission of the
Management that the workman was late in making the claim.
As is stated above, within less than a month from the date
of his termination, he filed a civil suit, which was transferred
to the CAT. The workman has the claim before the CAT, as
he must have been advised. The CAT decided the matter
on 11th July. 2000, holding that the suit was not

had been terminated. In his

maintainable. The workman within less than 3 months raised
the demand before ALC. Chandigarh which has resulted in
the present reference. Thus he did not waste time to raise
the matter so as to be called that the reference is bad for
delay and iatches. This plea of the Management is also
rejected.

Now the question arises as to what relief the
workman is entitled to. As stated above the workman
cannot claim the post against which he was working since
his appointment is proved to be not made in accordance
with settled procedure. The Management certainly violated
the provisions of the Act, which provided protection to
him. He has suffered mentally, economically and with him
his family must have suffered. As claimed by him he is
married and is paying 700 Rs. per month as house rent to
maintain his family. So he must be striving hard to maintain
his family. It cannot be said that he had been earning
sufficiently to maintain his househoid. He is, therefore,
required to be compensated for loss, mental and physical,
he has suffered besides for the suffering his family has
undergone. Therefore, I award him of Rs. 2 lacs as
cumulative compensation for the loss of the service
physical, mental and loss, including the interest. The
Management is directed to pay this amount to the workman
within three months from the date the award becomes
enforceable failing which the workman shall also be entitled
to interest on the said amount, at the rate of 9% p.a. from
thedate of expiry of that period. Let a copy of this award be
sent to the appropriate govt. for necessary action and file
be consigned to records after due completion.

N KULDIP SINGH, Presiding Officer
% feeetl, 1 SRR, 2007

. 3. 3127.—irehfien faw sifufrm, 1947 (1947
F 14) T 9T 17 % T F, F WHER w51 .
TS T A, % Wiy & vy froY sik =%
FHEL ¥ Arg, srpEy e il fag & =1
TR, STreifier st wqe & Y (SR |, 25/2004)
W F R, S F ' ® 1-10-2007 F W@
S

[ €. T&-17012/45/2003- 31 &I (-1) ]

New Delhi, the 1st October, 2007
S.0. 3127.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the Award (Ref. No. 25/
2004) of the Central Government Industrial Tribunal,

‘Kanpur as shown in the Annexure, in the Industrial Dispute

between the management of LIC Housing Finance Ltd. and
their workmen, which was received by the Central
Government on 1-1-2007.

[No. L-17012/45/2003-IR (B-D)]
AJAY KUMAR, Desk Officer
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ANNEXURE

BEFORE SRI R. G. SHUKLA, PRESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,

: KANPUR, U.F. .

Industrial Dispute No. 25 of 2004
In the matter of dispute between :
Sri Surender Singh,
General Secretary,

Rashtriya Mazdoor Congress U.P. Branch,
43/16-Sec/15-A Sector 16 Sikandara

AGRA UP
AND

The Area Manager,
‘LIC Housing Finance Eimited,
Dholpur House,
M.G. Road,
AGRA

AWARD

1: .Central Government, Ministry of Labour, New
Delhi, vide Notification No. L-17012/45/2003 IR (B-1) dated
8-4-2004 has referred the following dispute for adjudication
to this tribunal ;—

Kya Area Manager LIC Housing Finance Limited
AGRA dwara karmkar Sri Jagdish Prasad putra Sri
Ram Charan Part Time Sweeper ko sewa me sthai
nahi kiya jana Nyayochit hai ? Yadt Nahi to karmkar
kis anutosh ka haqdar hai ?

2. Case in short as set up on behalf of the workman
is that the workman is working as sweeper continuously
w.ef. 2-2-93 and whenever his working hours exceeds from
8 hours management used to pay him extra remuncration.
Workman is raising his demand before the management for
treating him as a regular and permanent employee but all in
vain, He filed a case before Hon’ble High Court for his
- regularisation but it has been directed by the Honble Court
that workman should raise an industrial dispute for his
regularisation in service. Beside performing the work of
sweeping workman is also discharging other work of peon.
It has also been pleaded by the workman that junior to him
by name Rakesh Sharma has been regularised in the service

of the management who was also doing the work of

sweeping. Rakesh Sharma was also paid bonus being a
casual employee of the opposite party. Workman was never
called for any test or interview by the opposite party. It has
also been alleged by the workman that being a member of
Scheduled Caste community his services have not been
regularised by the management. On the basis of above
pleadings it has been prayed by the workman that looking
to the long interrupted services of the workman he may be

regularised in the service of the management as group IV
employee.

3. Opposite party management has contested the

. claim of the workman on variety of grounds inter alia

alleging that the present claim has been raised as an
individual dispute under the provisions of the LD. Act,
and has not been raised collectively, therefore, it is not an
Industrial Dispute within the meaning of the Act. It has
also been alleged that a person appointed on ad hoc basis,
casual basis, part time basis has got no right to claim
regularisation of his service. There is no post of sweeper in
LIC Housing Finance Limited. Workman was engaged on
contract basis for about 1 or 142 hours a day and he never
worked on full time basis in the LIC Housing Finance
Limited Agra. Workman was never given any appointment
letter. There is no post of full time sweeper in the
management. Workman was never employed by the
opposite party in any capacity nor has ever completed 240
days of continuous service under the opposite party. He
was never governed by the rules and regulations of the
opposite party nor his name was ever sponsored by the
Regional Employment Exchange nor any interview was ever
held as per procedure laid down. Opposite party appoints
permanent and regular employees by following certain
prescribed procedure i.¢. notification of recruitment in News
Papers, Written Test or eligible candidates, interview of
the candidates etc., and no deviation is permissible from
these rules. He was never subjected to such exercise.
Workman is trying to seek backdoor entry in the service of -
the opposite party. On the basis of above pleadings it has
been prayed that the claim of the workman be dismissed,

4. Workman has also filed his rejoinder but nothing
new has been detailed therein beside reiterating the facts
already pleaded by him in his statement of claim.

5. After exchange of pleadings between the partics
both parties filed documents in support of their respective
claims and counter claim. Whereas workman has examined
himself as W.W.1. Management examined its officer Sri
Rajiv Nair, its officeras M. W.1.

6. Workman in his statement on oath has stated that
he was appointed by the opposite party on 2-2-93 for
performing the work of part time sweeper and from then he
is working till date continuously. Apart from the work of
sweeper he is also performing the work of waterman peon
for- 8 hours a day. In his cress-examination witness has
admitted that he was/is being paid his wages at the rate of
rupees 35 per day. He has denied the fact that he was
appointed as part time. Witness has further admitted the
fact that neither any written: test nor interview was ever
held nor he was given any appointment Jetter. He has also
admitted thé fact that he never gave any application for his
appointment. He has also admitted the fact that he never
gave in writing for making him regular and permanent
employee only orally requested. Witness has denied the
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suggestion that he had ever come across any procedure
by means of which appointment of peons are made.

7. Management witness in his examination in chief
on oath has stated that the workman was working as casual
worker and also used to perform the work of sweeper.
Workman was never paid his wages on scale basis. He
never worked as full time sweeper nor any appointment
letter was ever issued in his favour by the opposite party.
No regular and permanent post is lying vacant under the
opposite party. Workman had never applied in writing for
giving appointment nor he was ever interviewed by the
opposite party.

8. In his cross-examination the management witness
has admitted the fact that the workman is working with the
opposite party for the last 10 years, Rakesh Sharma was
regularised in the year 1998. Only such persons are eligible
for appointment at the post of peon who are having
educational qualification below High School. Witness has
denied the suggestion of the workman that he worked
8 hours per day. Except the work of sweeper no other work
was taken by the opposite party from the -workman.
Witness has admitted the documents mentioned at serial
nos. 1 to 6 of list of documents filed by the workman and
states that these documents are related with Rakesh Sharma.
Rest of the documents mentioned at serial nos. 7 to 12
barring document mentioned at serial no. 9 have also been
admitted by the witness.

9. From the above it is abundantly clear that the
workman was engaged as a part time sweeper by the
opposite party and even this fact has also been admitted
by the workman in his pleading as well as in his evidence.
Workman has also admitted that he was neither interviewed
nor any appointment letter was given to him appointing
him on regular basis. It is also clear from the pleadings and
evidence of the management that no regular or permanent
post of peon is vacant at present. It may be pointed out
that it is settled legal position that a casual employee has
got no right to claim regular employment or even
regularisation without undergoing through regular
selection process. There is no denying of the fact that the
workman was paid on daily rate basis by the opposite party,
therefore, by no stretch of imagination it can be said that
the workman has any right oy title to claim regularisation in
the service of the opposite party. Mere continnous working
as patt time employee on daily rate basis with the opposite
party does not create any legal right in favour of the
workman,

10. Apart from above a bare perusal of the schedule
of reference order is indicative of the fact that there is no
mention of date from which workman be held entitled for
regularisation, from this point of view terms of reference is
vague and bad in law and the workman either on merit of
the case or even otherwise can be held entitled for the
relief claimed by him in the present claim. Moreover, it is

also settled position of law that Labour Court/Industrial
Tribunal are not supposed to be a measure of providing
backdoor entry in the public employment nor it is the

- domain of the Labour Court/Industrial Tribunal to hold

any employee to be regular or permanent as these fynction
is of employer who is only empowered to create post, and
consider the claim of his employee for his regularisation in
the service. Tribunal is also not empowered to issuc any
ditection to the opposite party either to create any post or
treat the worker as regular and permanent employee. From
this point of view the case of the workman appears to be
devoid of merit and is liable to be dismissed.

11. Inview of above discussions, it is held that the
workman is not entitled for any relief as has been claimed
by him in the present reference and the reference is decided
apainst the workman and in favour of the opposite party.

R. G. SHUKLA, Presiding Officer
7% fieett, 3 avRgER, 2007
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g e, 3o sifimerdt
New Delhi, the 3rd October, 2007

S.0. 3128.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. CGIT/
LC/R/120/95) of the Central Government Industrial Tribunal-
cum-Labour Court, Jabalpur as shown in the Annexur€, in
the Industrial Dispute between the employers in relation to
the management of Gray Iron Foundry and their workman,
which was received by the Central Government on
3-10-2007.

[No. L-14012/13/94-IR.(DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

No. CGIT/LC/R/120/95
Shri C. M. Singh, Presiding Officer

Shri Mohammad Suleman

C/o-Shri Brian D’ Silva (Advocate),

18, South Civil Lines, Dr. D’Silva Road,

Jabalpur (MP) ... Union/Workmen

Versus
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The General Manager,
Gray Iron Foundry,

Jabalpur (MP) . . Management

AWARD
Passed on this 28th day of August, 2007

The Government of India, Ministry of Labour vide
its Notification No. L-14012/13/94-IR(DU) dated 22-6-95 has
referred the following dispute for adjudicatmn by this
tribunal :—

Y WS T ST TR, JEegt (AT) ¥

el g At HewTE gEHE, TEe-TEe # e
4-11-93 9 sItrard ¥ frag fFg o =t wEEE
it & | 9fz e o Hefi wHwR fFw oae =
THRRE?"

2. Vide order dated 6-5-2005 passed on the order
sheet of this reference case, the case proceeded ex-parte
against the Workman Sh. Mahammad Suleman. Workman
failed to file his Statement of Claim.

3. The Management filed theif Statement of Claim.
Their case in brief is as follows ;—

That Shri Mahammad Suleman, Ex-Darban was
punished for gross misconduct viz. (i) attempted theft
of bi-cycle, the conduct of unbecoming of a Govt.
Servant. (ii) habitual offender for which due enquiry
was held and orders of compulsory retirement of the
workman were passed. The penalty of compulsory
retirement was imposed on the Workman w.e.f.
4-11-93 (FN). Consequently the Workman is not
entitled to any relicf.

4. As the case proceeded ex-parte against the
Workman no evidence has been adduced by the Workman.
The Management in order to prove thetr.case filed affidavit
of Shri B.P. Mishra the then working as Joint General
Manager, Admn. GIF, Jabalpur.

5. 1 have heard Shri A. K. Shashi, Advocate for the
Management. 1 have very carefully gone through the
evidence on record. The case of the Management is fully
established by the uncontroverted and unchallenged
affidavit of Management’s witness Shri B. P. Mishra.
Against the above as no Statement of Claim and evidence
has been filed for the Workman, the case of the workman is
not at all proved. The reference, therefore, deserves to be
decided in favour of the Management and against the
Workman with no orders as to costs.

6. In view of the above the reference is decided in
favour of the Management and against the Workman, in
the following manner with no orders as to costs.

e T STERA IS, AR (0. ¥ waeem
T =t HreHE Yo, TF-SEr i i 4-11-93
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C. M. SINGH, Presiding Officer
¢ e, 4 STRTER, 2007 .
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New Delhi, the 4th October, 2007

S.0. 3129.—In pursnance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 39/92)
of the Central Government Industrial Tribunal-cum-Labour
Court, Asansol as shown in the Annexure, in the Industrial
Dispute between the employers in relation to the
management of Department of Telecom and their workman,
which was received by the Central Government on
4-10-2007.

[No. L-40012/240/91-IR (DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE *

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
ASANSOL

Reference No, 39 of 1992
PRESENT: .
Sri Md. Sarfaraz Khan, Pres,iding Officer
PARTIES : '

The D.E.T., Microwave Maintenance, Deptt. of
Telecommunication, Kumarpur, Asansol, Burdwan

Vs,

The President, All India Telecom Employers’ Union
(Line Staff and Group D), Asansol Divisional Branch,
Asansol, Burdwan,

"

REPRESENTATIVES

For the Applicant ShriP K. Das, -
Advocate

For the Opposite Party SriC. D. Dwedi,
Advocate
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Industry : Telecom State ; West Bengal

Dated the 18-9-2007 -
ORDER

In exercise of powers conferred by clause (d) of Sub-
section (1) and Sub-section 2 (A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), Govt. of India
through the Ministry of Labour vide its letter No. L-40012/
240/91-IR (DU) dated 25-9-1992 has been pleased to refer
the following dispute for adjudication by this Tribunal.

SCHEDULE

“Whether the action of the DET (MM), Kumarpur,
Asansol in terminating the service of Sh. Abhay
Kumar Bhuniya, Motor Driver w.e f. 14-12-1989 is
Justified ? If not, to what relief is the concerned
workman entitled to 7

After having received the Order No, L-40012/240/91-
IR (DU) dated 25-9-1992 of the above mentioned reference
from the Gowt. of India, Ministry of Labour, New Delhi, for
adjudication of the dispute a reference case No. 39 of 1992
was registered on 1-10-1992 and accordingly an order to
that effect was passed to issue notice through the registered
post to the parties concerned directing them to appear in
the Court on the date fixed and to file their written
statements along with the relevant documents and a list of
witngsses in support of their claims. In pursunance to the
said order notices by the registered post were sent to the
parties concerned. Sri P K. Das, Advocate and Sri C. D,
Dwedi, Advocate appeared in the Court to represent the
Management and the Union respectively. The written
statements on behalf of both parties were filed in support
of their respective claims.

From perusal of the record it transpires that the case
was fixed for hearing the Argument of the parties but the
same was adjourned to the next date at the request of the
parties. It is further clear from the record that from
21-7-2005 the Union left taking any interest in this case.
Since then several adjournments were given to the Union
to take suitable steps on its behalf but till today ie.
18-9-2007 po step was taken by the Union, These all facts
and circumstances go to show that neither the workman
concerned nor the Union is interested to proceed with this
case further. So in the prevailing facts and circumstances it
is not just. proper and advisable to keep this record pending
anv more as no useful purpose is to be served. Hence it
accordingly

ORDERED

that et a “No Dispute Award” be and the same is
passed. Send the copies of the order to the Govt. of India,
Ministry of Labour, New Delhi for information and
necessary order. The reference is accordingly disposed of.

MD. SARFARAZ KHAN, Presiding Officer

[Par’r II—Szc. 3(if)]
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New Delhi, the 4th October, 2007

8.0. 3130.—In pursnance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 33 &
28/2004) of the Central Government Industrial Tribunal-
cum-Labour Court No. II, New Delhi as shown in the
Annexure, in the Industrial Dispute between  the employers
in relation to the management of Department of Telecom
and their workman, which was received by the Central
Government on 4-10-2007.

[No. L~40012/55 & 97/2003-IR (DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE

BEFORE THE PRESIDING OFFICER, CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT-II, NEW DELHI

LD. Nos. 33/2004 & 28/2004
PRESENT:
Sh. R.N. Rai, Presiding Officer

Sh. R.K. Pandit ... IstParty

Sh. Sukumar Patt Joshi
IN THE MATTER OF':

Shri Surinder and Ors.,
S/o Shri Ramphal,

C/o P-2/624, Sultanpuri,
New Delhi-110041

Versus

The General Manager,
MTNL, Khurshid Lal Bhavan,
Janpath,

New Delhi.

... 2nd party

AWARD

The Ministry of Labour by its letter Nos. L-40012/55/
2003-IR (DU) Central Government dt. 13-2-2004 and L-40012/
97/2003-IR (DU) Central Government dt. 29-1-2004 has
referred the following point for adjudication.
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The poihts run as hereunder :

(1) “Whether the action of the Management of
Mahanagar Telephone Nigam Limited, Delhi in
telation to terminating the services of workmen,
Shri Surinder, Ex-Sweeper with ¢ffect from 2-5-2001
is just, fair and legal ? Ifnot, what relief the workman
is entitled to and form which date 7

(2) * Whether the action of the management of

MTNL, New Delhi in terminating the services of
Smt. Maya w.e.f. 2-5-2001 is justified ? If not, to what
relief the workman is entitled and from which date 7’

I.D. Nos. 33/2004 and 28/2004 involve common
dispute. These are connected cases and they can be
adjudicated by common award. The grounds of both the
cases mentioned above are the same. So both the above
mentioned cases are taken up together.

The workmen applicants have filed claim statement.
In the claim statement it has been stated that the workmen
were working as a Safai Karamchari since four years at
Telephone Exchange Narela, on daily wages basis at the
rate of Rs. 2600 per month without any break.

That during the period of employment the entire work
and conduct of the aforesaid workmen was completely
satisfactory to the satisfaction of the aforesaid management
and aforesaid workmen have never given any chance of
complaint upon their own costs and risks.

That as the workmen have worked with the
management since four years hence they are entitled tobe
regularized from the date of their initial appomnnent but
the management failed to do the same.

That the workmen have demanded regularization of
* their services from the date of their initial appointment due
to this reason the management was annoyed with the
aforesaid workmen and finally terminated the services of
the aforesaid workmen w.e.f. 2-5-2001,

That the termination of the workmen is completely
illegal and against the principle of natural justice on the
following grounds.

That before the termination of services of the
workmen, the management failed to give any prior notices
for termination from service.

That no proper charge sheet has been given to the
workmen neither the management has conducted the
domestic enquiry followed by the principles of natural
Justice.

That before the termination of the services, the
management failed to comply with the provisions of
Sections 25 (f) (g) (h) of the 1.D. Act, 1947, therefore the
termination of services of the workmen is completely iliegal
and against the principles of law.
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That as the termination is totally illegat and against
the law hence the workmen are entitled tobe reinstated on
their previous post along with all consequential benefits
with full back wages but the management has failed to do
the same, therefore the workmen have givenlegal demand
notice with demand of reinstatement with full back wages
along with all consequential benefits with continuity of
services which is duly received but the mamagement failed
to reply to the same it means the management has rejected
the demand of reinstatement as mentioned above.

That thereafler the workmen have filled a statement
of claim before Conciliation Officer Labour Department,
Central Government, Delhi regarding their illegal termination
as mentioned above which failed due to thenem-cooperative
and adamant attitnde of the management and afailure report
has been submitted by the Hon'hle Conciliation Officer
vide his letter dated 16-4-2003 and appropriste government
has referred the present dispute for adjudication by this
Hon'ble Court.

That the management has ﬁledwritm statement. In
the written statement it has been stated that the reference
isbad in law in as much as the workmen are not workmen of
the Management within the definition of the “workman”
under Section 2(s) of the Industriai Dispute Act, 1947. The
appropriate Government has not applied i¢s mind while
referring the alleged dispute for adjudication to this Hon'ble
Tribunal under Section 10 of the Industrial Disputes Act,
1947, therefore the reference made by the ‘Bppropriate
Government isbad in law,

That the Statement of Claim and the reference are
not maintainable in as much as the same are not
accompanied by an Order/Letter of alleged termination on
the basis of which the workmen have tried to raise this
frivolous Industrial Dispute. '

That there exists no employer empleyee relationship
between thé workmen and the Management and therefore
no Industrial Dispute is maintainable. -

That inview of the judgement of the Hon'ble Supreme
Court of India in the case All India Railway Parcel and
Goods Porters Union Versus Union of India: reported in
{2003) Il SCC, 590 wherein it was held that the burden of
proving the claim of continuous working rests on the
claimants and for which they are required to furnish
concrete proof and reliable documents ‘whereas in the
instant case the claimants have failed to substantiate that
they were ever appointed in the Management's institution.

That in view of the judgement if the Hon'ble Supreme
Courtin India in the case of UP SEB FersusHydro Electric
Union reported in 2002 (10) SCC, 417 wherein it has been
held that entitlement to a post can be determined only on
the touchstone or relevant rules or on the basis that they
are discharging such functions whereas in the present case,

‘the claimants have not fulfilied any of the eligibility
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conditions for appointment in the Management
Organization.

That in view of the judgement of the Hon'ble Court
of India in the case of State of Himachal Pradesh Versus
Suresh Kumar Verma reported as JT 1996(2) SC 455, it has
been held that appointment of Daily Wagesbasis is not an
appointment to a post according to the rules and cannot
give any protection to re-engage such person in any work
or to appoint them against the existing vacancies. Therefore,
also assuming without admitting that if the workmen had
* worked on some day. they are not entitled to any relief from
this Hon'ble Tribunal.

It is specifically denied that the workmen were
working as a Safai Karmchari since four years at telephone
exchange, Narela on daily basis at rate of Rs. 2,600. They
are put to strict proof of their contention. They were called
upon to produce the letter of appointment. It is however
submitted that the workmen were engaged only for 13 days
in a month on part time basis @ Rs. 50 per day. It is further
submitted that without following the recruitment rules no-
body could have been employed and as the factum of
employment itself is false the question of their drawing
Monthly wage of Rs. 2,600 PM. does not arise. The workmen
have also failed to produce any such proof of employment
even before the Conciliation Officer. And without
substantiating even the basic relationship of employer-
employee the present reference has been made mechanically
without any application of mind.

It is dgnied that the management ever terminated the
services of the above named workmen by any order. As
has been repeatedty said that the workmen were never
appointed by the Management therefore there is no basis
for alleging that the management terminated their services.
It is submitted that since there is no appointment there is
not question of regularization of service.

Since there is no appointment and since there is no
termination of illegality or contravening of any service by
the management, there is nieither any question of illegality
nor contravening of any principle of natural justice.
Similarly there is no question of giving any prior notice,
issuance of charge sheet or question of violation of any
provisions including 25 (f) (g) (h) of the Industrial Disputes
Act, 1947, It is therefore submitted that the allegation of
termination its hypothetical and concocted.

The workmen applicaits have filed rejoinder. Inthe
rejoinder they have reinstated the averments of their claim
statement and have denied most of the paras of the written
statement. The management has also denied most of the
paras of the claim statement.

Evidence of both the parties has been' taken.

Heard arpument from both the sides and perused the
paperts on the record.

From pleadings of the parties the following issues
arise for decision :

1.  Whether the workmen have completed 240 days
service contimiously from 1999 to 2002 ?

2. Whether the management has committed unfair
labour practice ?

3. Whether thé workmen are. entitled to
reinstatement/ compensation 7

4. Towhat amount of back wages the workmen are

- entitled ?
5. Reliefifany ?
ISSUENO. 1

It was submitted from the side of the workmen that
they have worked continuously for 240 days in the year
1999, 2000, 2001 and 2002. Their services have been
terminated without notice or one month's pay in lieu of
notice and retrenchiment compensation.

It was submitted from the side of the management
that the workmen worked, no doubt but they have worked
for 13 days in each month, 5o they have not worked for 240
days in any of the years. Attendance sheet was filed before
the ALC (C). These attendance sheets relate to 1999 to
2002,

It has been further held by the ALC(C) that these
attendance sheets reveal that the workmen have worked
for 13 days every month, so in a year they have worked for
156 days in 1999, 2000, 2001 and 2002.

From perusal of the attendance sheets it becomes
quite ocbvious that Sh. Surinder Singh, Ramphal, Maya Devi
and Sh. Bijender have been employed all along. In the first
half, sometimes the workmen, Sh. Surinder and Maya Devi
have worked and for the 2nd half the workman Shri Ramphal
and Bijender have worked. The attendance sheet show
that the attendance of the two workmen have been marked
in the first half of the month and in the second half of the
month, the attendance of the other employees have been
marked.

It appearsthat the management has engaged all these
four workmen and sometimes the attendance of two or
three workmen have been marked in the first half of the
month and the second half of the month. ’

In the instant case the attendance of Maya Devi and
Sh. Surinder have been marked in every month of 1999 to
2002 but either in the first half of the month and in the
second half of the month. It is correct that these workmen
have worked every month from 1999 to 2002. Thus, they
worked continuously from January, 1999 to Jane, 2002 but
they have werked in cach month for only 13 days.
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It becomes quite obvious from the above that the
management to get rid of the rigors of the ID Act, 1947 has
engaged two workmen in the first half and the other two
workmen in the second half of the month. Thus, the
management has engaged Sh. Surinder and Maya Deviin
the vear 1999, 2000, 2001 and up to June, 2002.

Continuous service has been defined in section 25 B
of the ID Act, 1947 which is asunder :

25B. “a workman shall said to be in continuous
service for 2 period if he is, for that period, in
uninterrupted service, including service which may
be interrupted on account of sickness or authorised
leave or an accident or a strike which is not illegal, or
a lock-out or a cessation of work which is not due to
any fault on the part of the workman.”

It is quite apparent from perusal of section 25 B of
the ID Act, 1947 that a cessation of work which is not due
to any fault on the part of the workman shall be included in
continuous service.

In the instant case the management has not taken
the pleas that these workmen were not available for the
rest of the 17 days of the month. This is also not the case of
the management that these workmen worked in different
two organizations for 15 days each month and in the
organisation of the management for next 15 days.

In the circumstances the cessation of work is not
due to any fault on the part of the workmen.

That workmen applicants shall be deemed to be in
continuous service as this cessation of work has been
deliberately caused by the management.

Tt has been held in AIR 1981 SC as under :

“These interruption have to be ignored to feed the
workman in uninterrupted service and such service
interrupted on account of the aforementioned cause
which could be deemed to be interrupted would be
continuous service for which the workman hasbeen
in service.” ' :

In the instant case the interruption is not due to the
fault of the workmen, The management has specifically
given 13 days work in the first half of the month 3nd the
management has again engaged another workmen in the
second half of the month. So the cessation of the services
of these workmen is not due to any fault of them. The
management has deliberately engaged two workmen for
the first half of the month and another two workmen for the
next half of the month.

It has been held in 1996 (5) SCC 419, 1986 (Suppl.)
SCC 679 and 199911 AD (SC) 257 that in case the workman
has not completed 240 days in a year, his case can be
considered under Sections 25 G and H of the ID Act, 1947,

It is quite obvious from perusal of the attendance
sheets filed by the management itself that the workmen
Shri Sutinder Singh and three other were engaged at the
same time and the management took the services of two
workmen in the first half of the month. Sometimes one set
was engaged in the first half of the month and the other set
in the second half of the month and sometimes vice versa.
The attendance sheets amply disclose the engagement of
these workmen in the year 1999, 2000, 2001 and upto June,
2002. The management has not taken the specific plea that
any workmen has been taken on regular basis after
following proper recruitment procedure. These two
workmen who have doubtless worked for 13 days every
month shall be deemed to be in continuous service for the
year 1999, 2000, 2001 upto June, 2002 and they have worked
continuously for the whole year i.c. from 1999 to June,
2002. Thus, it is established by the document of the
management that these two workmen have completed 240
daysin every year 1999, 2000 and 2001.

This issue is decided accordingly. -
ISSUENO.2
It was further submitted that section 25 T provides

that the management should not indulge in unfait labour

practice. Section 25 U provides that a person who commits
any unfair labour practice will be punishable with
imprisonment for a term which may extend to six months or
with fine, which may extend to Rs. 1000 or with both. The
intention of the legislature in enacting 25 T and 25 U is
obvious. The legislature wanted that in case Casual and
Badlis are engaged for a long period, it amounts to unfair
labour practice. There is punitive clause for committing
unfair labour practice. ,

It was submitted from the side of the workmen that
Vth Schedule of the ID Act specifies some practices as-
unfair labour practice. The Vth Schedule clause 10 provides
the criteria for ascertaining unfair labour practice. It is
extracted as hereunder :

“To employ workman as Badlis, Casuals or
temporaries and to continue them as such for years
with the object of depriving them of the status and
privilege of a permanent workman.”

Clause 10 of the Vth Schedule stipulates that in case
the workmen are employed as Casuals, Badlis or Temporary
and they are continued as such for years, it will amount to
unfair labour practice. In the instant case the workmen
have been continued as casual and temporary for 4 years.
It establishes to the hilt that the respondent management

. has committed unfair labour practice. The workman has

been engaged for 4 years as casval and temporary and
thereafter they have been removed. They have not been
paid retrenchment compensation. Casuals and Badlies have
been taken against their posts.
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Sections 25 F, G, T, U and Clause 10 of the Vth
Schedule of the ID Act have been deliberately violated by
the management.

This issue is decided accordingly.
ISSUE NO.3

It was submitted from the side of the management
that even if the workman has completed 240 days and his
case is taken to be correct he may be given compensation
under section 11 A of the ID Act, 1947, It is true that in
section 11 A of the ID Act, 1947 there is provision for
reinstatement/compensation. *

In the instant case the workmen have worked
continuously atleast in the year 1999, 2000, 2001 and up to
June, 2002. In that case the management could have avoided
this un-necessary litigation. The termination of the workmen
without following the provisions of section 25 F of the ID
Act, 1947 is absolutely arbitrary and illegal.

Compensation is ordered when an undertaking
becomes sick or closed down. The industry is functioning.
There is sufficient work and these workmen can be given
work. In case the work is not available, the management
should consider seniority of these workmen and retrench
them validly after payment of retrenchment compensation
as laid down in Section 25F and considering their seniority
under sections 25G & H.

In 2000 LLR 523 State of U.P. and Rajender Singh the
Hon'ble Apex Court ordered for reinstatement with full
back wages as the services of the daily wager cleaner who
worked for 4 years was dispensed with without following
the procedure for retrenchment. In the instant case also no
retrenchment compensation has been paid. This case law
squarely covers the instant case,

It has been held in1978 Lab IC 1668 that in case
service of a workman is terminated illegally the normal rule
i$ to reinstate him with full back wages.

In AIR 2002 SC 1313 the Hon'ble Supreme Court has
held that daily wager even if serving for a short period
should be reinstated.

It was submitted from the side of the workman that in
the instant case Sections 25 F, G of the ID Act are attracted.
In Section 25 of the ID Act it has been provided that if a
workman has performed 240 days work and if the work is of
continuous and regular nature he should be given pay in
licu of notice and retrenchment compensation.

In case a workman has worked for 240 days in a year
and the work is of continucus and regular nature he should
be paid retrenchment compensation. In case retrenchment
compensation is not paid Section 25F of the ID Act is
attracted. There is no cessation of his services. He is
deemed continued in service in the eye of law. In case
there is breach of Section 25F the service is continued and.
reinstatement follows as a natural consequence.

It has been held by the Hon’ble Apex Court that
there i3 no cessation of service in case provisions of Section
25F are not complied. In the instant case no compensation
has been paid to the workmen.

ID Act, 1947 has been enacted to safeguard the
interest of the workmen belonging to poor segment of
society. It appears that legislature wanted that such
workmen should not be harassed unnecessarily so
Sections 25F, U, T and Cluase 10 of Vih Schedule have
been enacted. The objects and reasons of ID Act, 1947
shown that the respondent management should not be
permitted to indulge in any unfair labour practice. The
workmen should not be engaged for years and then they
should be removed all of a sudden. There is provision of
retrenchment compensation for removal. Retrenchment
compensation is for compensating them so that they can
survive long interregnum of unemployment. In the instant
case no retrenchment compensation has been paid.

It was submitted from the side of the management
that the Hon"ble Apex Court in 2006 (4) Scale has put down
a complete ban on regularization and reinstatement. The
Hon’ble Apex Court has held that employment can only be
made on the basis of procedure established in that behalf
envisaged by the Constitution. Equality of opportunity is

the hallmark and the Constitution enshrines affirmative .

action to ensure that unequals are not treated equals. So

public employment should be in terms of constitutional .

scheme.

It was further submitted that the Constitution Bench
Judgment has afforded a right according to which the
Government is not precluded from making temporary
appointments or engaging workers on daily wages.

The Hon’ble Apex Court has not declared the
provisions of ID Act un-constitutional. The Government
has got no license to make always appointment of daily
wagers and to continue them for life time, Fixed term tenure
appointments and temporary appointments cannot be the
rule of public employment, At the time of making temporary
appointments Articles 14 & 16 are infringed. There is no
constitutional mandate that the Government is at liberty to
go on giving fixed term appointments for the entire tenure
of service of an employee.

No such Article of the Constitution has been pointed
out under which the Government or Public Sector units
can continug incessantly to give temporary and fixed term
appointments again and again. Since fixed term
appointments and temporary appointments are not
governed by any constitutional scheme, such
discrimination will amount to vicious discretion. The
Government of Public Sector unit will go on resorting to
the method of pick and choose policy and give temporary
and ad hoc appointments to their faverites and thus the

L ]
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principles of equatity enshrined in the Constitution will be
given a go bye. Such is not the intent of the Hon’ble Apex
Court. However, inthis judgment the provisions of the ID
Act governing the services of the workmen have not been
declared un-constitutional. Reinstatement is the remedy
provided in the ID Act for breach of several provisions
enumerated therein or for breach of service rules pr0v1ded
in various labour welfare legislations.

Section 11A of the ID Act stipulates that in case the
Tribunal is satisfied that the order of discharge or dismissal
was not justified, it may, by its award, set aside the order of
discharge or dismissal and direct reinstatement of the
workman on such terms and conditions, if any, as it thinks
fit or give such other relief to the wotkman including the
award of any lesser punishment in lieu of discharge or
dismissal as the circumstance of the case may require.
According to this benign provision this Tribunal has the
authority to set aside the order of discharge or dismissal
and reinstate the workmen on the terms and conditions as
it thinks fit.

Reinstatement should not be misconceived as
‘ regulanzanon By-the order of reinstatement the status quo
ante of the workman is restored. He is given back wagesin
order to compensate him for his illegal disengagement. This
is a special remedy provided in ID Act and it has notbeen
annulled and set aside by any judgment of the Hon'ble
Apex Court. The provisions of the ID Act are still
constitutional and they are to be given effect too.

The management is at liberty to engage daily wagers
but at the time of termination of their services they have to
comply with the provisions of Sections 25F, G & H of the
iD Act, 1947. It is not valid to engage daily wagers and to
remove them after taking work for 4-5 years. Section 25F

postulates one month’s pay in lieu of nouce and
* retrenchment compensation.

It has been specifically held in (2006} 4 SCC 1, Uma
Devi’s case as under :

“Secondly, an ad hoc or temporary employee should
not be replaced by another ad hoc or temporary
employee; he must be replaced only by a regularly
selected employee. This is necessary to avoid
arbitrary action on the part of the appointing
authority.”

The Hon'ble Apex Court also prohibits to replace an
ad hoc employee by another ad hoc employee.

The Hon’ble Apex Court has held that once a
workman has been engaged as daily wager or ad hoc
employee he should be replaced by a regularly selected
employee. It is not the case of the management that this
workman was replaced by a regularly selected employee.
Thus, the managethent has committed breach of the

directions of the Hon'ble Supreme Court as well as Sections
25F, G& Hof the ID Act, 1947

In case a workman is reinstated with back wages the
respondents have every right, after payment of back wages
and reinstatement, to retrench him validly following the
principles of first come fast go so that Sections 25, G & Hof
the ID Act are not violated. ‘

It is quite obvious from the findings of the issue
Nos. 1, 2 & 3 that the workmen have continuously worked
as part-time sweepers for 4 years. They are found entitled
for reinstatement.

This issue is decided -accordingly.
ISSUENO.4

It was submitted by the management that payment
of full back wages is not the natural consequence of the
order of discharge or dismissal being set aside. It hasbeen
held in (2003) 6 SCC 141 that it is incumbent upon the
Labour Court to decide the quantum of back wages.

Tt has been further held in this case that payment of
back wages having discretionary element involved it is to
be dealt with the facts and circumstances of the case. No
definite formula can be evolved.

It has been further held in this case that payment of
back wages in its entirety is the statutory sanction. In (2003)
4 SCC 27 the Hon’ble Apex Court held that in view of delay
in raising the dispute and initiating the proceedings back
wages need not be allowed. In the instant case there is no
delay at least on the part of the workmen in raising the
dmpute

In 1978 Lab IC 1968—three Judges Beach of the
Hon’ble Apex Court held that payment of full back wages
is the normal rule. In case services have been illegally
terminated either by dismissal or discharge or retrenchment,
in such circumstance the workman is entitled to full back
wages except to the extent he was gainfully employed
during the enforced idleness. In the instant case the
workmen were always ready to work but they were not
permitted on account of invalid act of the employer.

In 2005 IV AD SC 39—three Judges Bench of the
Hon’ble Apex Court held that reinstatement with full back
wages is justified. In this case the workmen have performed
more than 240 days work and he has been retrenched
without payment of compensation and pay in lieu of notice.

The workmen are manual workers. They are not
skilled workmen, the workmen have not disclosed the
source of their livelihood during the period of their
unemployment. It is true that they are not employed in any
establishment still they must be doing some manual work
for their subsistence. The workmen have been illegally
removed by the management after continuous working of
4 years. '
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In the facts and circumstances of the case the
workmen are entitled to 25% back wages only.

This issue is decided accordingly.
ISSUENO. 5

The workmen applicants are entitled to reinstatement
along with 25% back wages.

The references are replied thus :—

(1) The action of the Management of Mahanagar
Telephone Nigam Limited, Delhi in relation to

terminating the services of workmen, Shri -

Surinder, Ex-Sweeper with effect from 2-5-2001
is neither just nor fair nor legal. The management
should reinstate Shri Surinder, Ex-Sweeper w.e.f.
02-05-2001 along with 25% back wages within
two months from the date of publication of the
award. '

(2} The action of the management of MTNL, New
Delhi in terminating the services of Smt. Maya
w.e.f. 02-05-2001 along with 25% back wages
within two months from the date of the
publication of the award.

The awards are given accordingly.
Date : 28-09-20077 R.N. RAI, Presiding Officer
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New Delhi, the 15th October, 2007

'~ §.0. 3131.—Whereas the Central Government-

having been satisfied that the public interest so requircs
that in pursuance of the provisions of sub-clause (vi) of
the clause (n) of Section 2 of the Industrial Disputes Act,
1947 (14 of 1947), declared by the Notification of the
Government of India in the Ministry of Labour 5.0. No.
1135 dated 13-04-2007 the service in the Security Printing
Press, Hyderabad which is covered by item 12 of the First
Schedule to the Industrial Disputes Act, 1947 (14 of 1947)
to be a Public Utility Service for the purpose of the said
Act, for aperiod of six months from the 17th April, 2007.

And whereas, the Central Government is of opinion
that public interest requires the extension of the said period
by a further period of six months.

Now, therefore, in exercise of the powers conferred
by the proviso to sub-clause (vi) of clause (n) of Section 2
of the Industrial Disputes Act, 1947, the Central Governmengt
hereby declares the said industry to be a Public Utility
Service for the purposes of the said Act, for a further period
of six months from the 17th October, 2007,

No. S. 11017/8/97-R(PL)}
S. KRISHNAN, Addl. Secy.
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