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W [1—WUE 3—30-WUE (il)
PART II—Section 3—Sub-sectlon (ii)

VIR WSR3 HaTerd! (Ta HaTers Y BigeT ) gr-ar iy e wifafue sndwr i aftrgeemd
Statutory Orders and Notificatlons Issued by the Ministries of the Government of India
{Other than the Ministry of Defence)

i, Wi forwran aar Yo daer
(wffe i wfirane fasmr)
- 7 fxeelt, 26 3R, 2008

. A, 2480 —FE WHR o feeeh fawm
gfer v AU, 1946 (1946 F1 stfufm € 25)
YT 6 % WY TS U0 § F -0 (i) FW v wiwrf
1 YA F EY IYER W T WER, 6 (TATE)
favm = afege € 734-fuw. w4 @, 2008
TR IeaR O 738- g fKAw § e, 2008 BRI W=
yfeem It wER w5 wEEi € T e vy,
HEFEm g0 fEiE 13 TEew, 2007 W €W e, St
T T fag T e )vA o e vl 3 A
I O R WS W 25,00,500 TIE F Aeh WG T AR
e o T, St hifem s @ o A fevm @ 9, 3
TR TR T R TR M B TwaE-deeE, g
IRT-Taverg, faren-afrest warw, faew, wim s 3%
wifen st fraret e~ AerR, e @R git
oI~ T, qat w9, faen it Aeg ol T wedm @
w9 arem Frami-ag, e, fren-aw, o,
T gYE fee W 9, % freg 309 a_vn =, T

3189 G1/2008

feeh f B Friad % fag wa voe s P,
FrewE AAe gfe-8, 8 & f, T, Fiemm-700072
# i € Hememduw € 209/®%7/2007 (d)/486
ferta 12-2-2008 ® wEa WA 3T Wied, 1860 (1860 F
sfufrs & 45) =Y 910 489-1, 489-¥1 Wufad 120-51 &
a1 IR ere @ wefiE S v ok fied
I R eaE g1 s ae IugdeRt Saud € et san
W A, FH SR wgHA qun 36 WeAAER  STEA
o arven 31 et @ =g fRslt or sy stern syoo

w1 s e @ v el favb YT T @ wee

= wfw ol sfusien F1 frem wagdl ofemm o
T T ¢
[¥ 228/63/2008-TdE-11]
MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES
AND PENSIONS
(Department of Personnel and Training)
New Delhi, the 26th August, 2008

S.0. 2480.—In exercise of the powers conferred by
sub-section (1) of Section 5 read with Section 6 of the Deihi

(5055) -
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Special Police Establishment Act, 1946 (Act No. 25 of
1946), the Central Government with the consent of the State
Government of West Bengal, Home (Political) Department
vide Notification No. 734-P.S. dated 4th July, 2008 followed
by Corrigendem No. 748-P.S. dated 8th July 2008, hereby
extends the p¢wers and jurisdiction of the members of the
Delhi $pecial Police Establishment to the whole of the State
of West Bengal for investigation of the case relating to
seizure of Fake Indian Currency Notes of Rs. 25,00,500
effectad on 18th November, 2007 by the Directorate of
Revenue InteBligence, Kolkata from the possession of one
Nasim; Alam, who boarded the train Mithila Express at a
Howrah Railway Station for travel to Raxaul, which had
been Kept concealed in live pigeon cage meant to be
delivered to pne Raju Alam r/o Jeetpur, Didhriatola,
District Bara, Beerganj, Nepal with active aid and comivance
of Nasim Alam S/o0. Nasir Ahmed R/o Village and Post
Office:Baiskhwa, Police Station Gopalpur, District West
Charnparan, Bihar, Sahim Minha @ Sahim Ansari r/o village
Laxmipur, Post Office and Police Station Raxaul, District
East Champaran, Bihar Shaukat Ali r/o Village Laxmipur,
Post Office and Police Station Raxaul, District East
Champaran, Bihar against whom Central Bureau of
Investigation, New Delhi has received a complaint for
initiating legal action from the Directorate of Revenue
Intelligence, Kblkata Zonal Unit-Vil1, Ho Chi Minh, Sarani,
Kolkata-700072 vide complaint No. DRI F.No. 209/KOL/
2007(R)/486 dated 12-2-2008 for their fraudulent acts and
any other public servants or persons, in relation to said
offencas under Sections 489-B, 489-C read with 120-B of
the Indian Penal Code, 1860 (Act No. 45 of 1860) and any
other offences committed in the course of the same
transaction ot gmerging out of the same facts or facts in
relation to aforesaid seizure.

[No.228/63/2008-AVD-II]
CHANDRA PRAKASH, Under Secy.
¢ TEoelt, 26 30T, 2008

W, AT, 2481, —F L WHR Taeg faeeh fady
Yfera vy arfufram, 1946 (1946 1 Ffufmw | 25) #
Y 6 F WY WiSd YR 5 T S9-9RT (1) BN e Wi
F1 70 FW L, AW T T TR, T6 (TefaE)
fasm % sftsgeen € 733-Ra@ foiw 4 e, 2008
A Yfeda | 747-4ham. foiw 8 ené, 2008 g7 W@
wfves FE WER H FeHd ¥ W g e,
FIeERR] G T 4 REw, 2007 F AERed i
I el i, frast gmed | o9g-0389118 §, #
Foot @ WORS Wi Fewr ¥ ot At 5-12-2007 =
TF = airerR e W oo 3w araes e, e
T | a¥-0312376 &, W & 10~10 wE TG P e
I g5 2 e ey T, # faes R e e,
7% ferethd wrph wdand & fag = T st P,
FICTHTAr ST Yfae-g, gt = fiF, gOh, wierer-700072

Fi e 6 SomanETE | 223/492007 (9)/483
fediw 12-2-2008 = T W 5 W, 1860 (1860 F1
afafra €. 45) *T urg 489-4f, 489-¥ wafaw 120-R &
i ITiE AT ® defug S seaEl o fed
# wiwaae 91 s g Ivdw ol & defug stemn
Ty, gHen R g aur I derER B S En
H srorar I i @ SRym Tordl o STy e st
1 38w QA F o ot fasie gfow v 3wt
w vl sk sfvmifa = frear el wiem T
T T E |

[€. 228/64/2008-TEEt-i1]

I3 W, HAX qrag
New Delhi, the 26th August, 2008

S.0. 2481.—In exercise of the powers conferred by
sub-section (1) of Section 5 read with Section 6 of the Delhi
Special Police Establishment Act, 1946 (Act No. 25 of 1946),
the Central Government with the consent of the State
Government of West Bengal, Home (Political) Depariment
vide Notification No. 733-P. Sdated 4th July, 2008 followed
by Corrigendum No. 747-P. S, dated 8th July, 2008, hereby
extends the powers and jurisdiction of the membets of the
Delhi Special Police Establishment to the whole of the State
of West Bengal for investigation of the case relating to
seizure of Fake Indian Currency Notes of Rs. 10 lacs each
effected on 4th December, 2007 by the Directorate of
Revenue Intelligence, Kolkata from the possession of one
Abdul Alim Sharif Bangladeshi National having passport
No. Q-0389118 at Marquis Street Kolkata and on
15-12-2007 recovered by the Directorate of Revenue
Intelligence, Kolkata from another Bangladeshi by the
name of Mohd. Rana @ Aslam Raja having passport
No. Y-0312376 against whom Central Bureau of
Investigation, New Delhi has received a complaint for
initiating legal action from the Directoraie of Revenue
Intelligence, Kolkata Zonal Unit-V111, Ho Chi Minh, Sarani,
Kolkata-700072 vide complaint No, DR1 F. No. 223/
KOL/2007(P)/483 dated 12-2-2008 for their fraudulent acts
and any other public servants or persons, in relation to
said offences under Sections 489-B, 489-C readwith 120-B
ofthe Indian Penal Code, 1860 (Act No. 45 of 1860) and any
other offences committed in the course of the same course
of the same transaction or emerging out of the same facts
or facts in relation to aforesaid seizure.

[No. 228/64/2008-AVD-1I]
CHANDRA PRAKASH, Under Secy.
7§ feeeft, 27 ST, 2008

T, 21T, 2482 —HaT WERR g 58 Whwa Hie,
1973 (1974 F1 Afufaam |, 2) *t ¥R 24 Y I9-9 (8)
g0 e vl # 9En F g, # KT U,
sifereraan =) foramer =anareral o sitet e =mRTE
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o feeedt fae yfem wenen g wfeera wmen €. st 11
(wH)/2006-Hard ¥ ST e IO o R fafy 7w
werfir = ¥, o o yEtea 90 S IrEy a ek €
30 AR B I fa o famal @ daem w0 % fag
iy it stfimies @ T A Prgma e &1
(€. 225/64/2007-T&E-11)
% Wehr, 3R dfes
New Delhi, the 27th August, 2008

$.0. 2482.—In exercise of the powers conferred by

sub-section (8) of Section 24 of the Code of Criminal

Procedure, 1973 {(Act No. 2 of 1974), the Central Government
hereby appoints Shri Gaurang A. Vyas, Advocate as Special
Public Prosecutor for conducting prosecution in case RC.
11(8)/2006-Mum, instituted by Delhi Special Police
Establishment in trial courts and appellate/revisional courts
or any other matters arising out of the case in the courts
established by law in the Stae of Gujarat to which provisions
. of the aforesaid section apply.

[No. 225/64/2007-AVD-11]
CHANDRA PRAKASH, Under Secy.
T4 e, 27 amea, 2008

T, 3, 2483 — 5 TR TISER 38 Wiman wiem,
1973 (1974 w1 Sfufaa €, 2) =1 U0 24 F1 I9-41T (8)
T TR wEEW W W @ g, o @ % 1w,
srferaean =1 139 arR foren o SyR 99 % AR, ¥EEg
o feeeht fav gierm wamae gR @i Amen | ST, 5
(T®) 12004 /E = /qEdE/EERs W sfaaeE aun
srfie g eT st fapet o ~arerd W SrdteR, qda
3R 3T Hafia sterer iy fedl e foew w1 gaweH
w0 & foay fav o afidee @ w1 A Prgea s ?)

(¥ 225/14/2007-WE1E-11]
TR Yl o7 giaw
New Delhi, the 27th August, 2008

8.0. 2483.—In exercise of the powers conferred by
sub-section (8) of Section 24 of the Code of Criminal
Procedure, 1973 (ActNo. 2 of 1974), the Central Government
hereby appoints Shri B. K. Prasad, Advocate as Special
Pubiic Prosecutor for conducting prosecution in case
RC5(S)/04/CBI/SCB/LKO instituted by Delhi Special Police
Establishment in the court of Additional District &
Sessions Judge, 13th at Dhanbad and appeals, revisions
or other matters connected therewith or incidenta! thereto
in the appellate/revision or in any other court.

[No.22514/2007-AVD-11]

CHANDRA PRAKASH, Under Secy.

faw waem
(e farar)
(Wi e T U Y @ Y ogE W waied )
Ui, 13 37, 2008
W& 3/2008-W I, (THE, )

W, A, 2484 —9Ra TR, fom wem, T
fawm, ¢ feweft, BR0 i 1-7-1994 =t =t stfergeen
YTM-33/94-EM s (T, A.) g0 g2 wKa sl #
TN F@ T, T e W W e e @
‘st A, were S fawa fom, wnfitd w@
Heyes stfuftam, 1962 (1962 152) i ¥ 9 B A
JorETsti Ree Wi w @ E |

[, E. VI11/48-48/8No0e- 5o Yo Agea
g FAETa/qo @9/08)

T. 9. 99, G g
MINISTRY OF FINANCE

{Department of Revenue)

(Office of the Chief Commissioner of Central Excise
and Customs)

Pune, the 13th August, 2008
No. 3/2008-Cus. (NT)

5.0. 2484.—In exercise of the powers conferred on
me by Notification No. 33/94-Cus. (NT) dtd. 1-7-94 of the
Government of India, Ministry of Finance, Department of
Revenue, New Delhi, | hereby declare village ‘Mitjole,
MIDC, Ratnagiri, District Ratnagiri in the Stae of
Maharashtra to be a Warchousing Station, under
Section 9, of the Customs Act, 1962 (52 of 1962).

[F. No. VI11/48-48/BSL-W-Sth/CCU/PZ/08]
R. BELEY, Chief Commissioncr
(F woawr Wt AE)
. feeett, 20 31, 2008
( 3TaHT )

&1, AT, 2485 ~—3F ATUfATa, 1961 (1961 &I
43) F U 80T T F I9-UT (4) B G (iii) §0WET
wiral #1 W@ s g, % 9ER Wl 96 &
g, 9r-11, wvs-3, I9-wvs (i) fatw 2 famar,
2006 ¥ THIfYE G WER, fom Wy, Teg faem &
fevim 2 fam=t, 2006 =t stfugee #1 a7 € 3464 A
frafafes ey & 8 .-

I g oA,

(1) TeEF 3iR ol & o= ¢ EtE R WER A
oy TF I S99y & A 21-4-2006 T G
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15/74/2005 -3¢ F TvE o € B 7€ TH ST a
=t arifen fran &, wrel ok oiEt e At 5-12-2006
® U W 15/74/2005-3F we o B 2 wEw am
eifia ' st smm; 3R

(i) srgey &, %0 1 ®, wm wEW (xi) W SR
128-2-2002"" % M W HH ' 28-2-2000"" = et
ferm <o,

[ SfYeeRT & 87/2008/%1 € 178/82/2005 -3 4. 1]
weA T, e wfew
(Central Board of Direct Taxes)
: New Delhi, the 20th August, 2008
INCOME-TAX

8.0. 2485.—In exercise of the powers conferred
by ¢lause (jii) of sub-section (4) of Section 80-I A of the
Inc()me Tax Act, 1961 (43 of 1961), the Central Government
heréby makes the following amendment in notification of
the Government of [ndia, Ministry of Finance, Department
of Revenue, number 5.0. 3464, dated the 2nd September.
2006, and published in the Gazette of India, Part I, Section 3,
sub-sectioni(ii) dated 2nd September, 2006, namely . —

In the said notification,

(i) After the words and figures “And whereas the
Central Government has approved the said industrial park
vide Ministry of Commerce & Industry letter No. 15/74/
2005-1P& 1D dated 21-4-2006”, the words and figures “and
further modified vide letter No. 15/74/2005-1P & ID dated
5-12-2006"shall be inserted; and

_ ( ii} inthe Annexure, in paragraph |, at serial number
(xi), for the figures “28-2-2002" the figures “28-2-2000" shall
be substituted.

{Notification No. 87/2008/F. No. 178/82/2005-ITA-1]
PADAM SINGH, Under Secy.

( snferen =t fawmr)
= faweht, 27 amred, 2008

Y. AT, 2486, —TF9 FawTY, NfiE W faum =t

30 ™€ 2008 i WAEETE AT § TG WHET HW

TU 994 3R Wierdl 9 Helug amel @ forg st gamw

HAN fofveare, e afgg & oM T 8t T8, F39na,
s o % didftargan & w9 § e fH o 2

[F. TF. 1/1/2005- ]

gt fag, feys

(Department of Ecomomic Affairs)
New Delhi, the 27th August, 2008

S.0. 2486.—In partial modification of Ministry of
Finance, Department of Economic Affairs notification of

even number dated 30 May, 2008, Mr. S. Kanakambaran,
Under Secretary is appointed as CPIO in place of
Mt, Subodh Kumar Ghildiyal, Under Secretary for matters
relating to Coordination and Protocol,

[No. F. 1/1/2005-RT]]
SURNT SINGH, Director

( favitg a1 fawmT)
¢ T&eet, 29 TR, 2008

W, ;. 2487 —TSITFA §F (WY T g
IqEY) ThIA, 1970/1980 F @S 3 F ITEE (1) & TY
9fga, dFF0 FIN (STHRA F oA TI AAqTN)
sfyfras, 1970/1980 F1 ¥/ 9 Y ITT 3 (W) 3N
(3-%) BRI WEA WIiwRMAl 1 W HW TY, AT WK,
TAEgr &t &, & oo v w37 e w safuge
Tt A0E | T 9 ®t @ty fAu sean e s
o, o +f v B, sfean afeudis % & fve qved
FAyTas K- Feys & w9 § W1t Fa #

(@ | 9/19/2007-F34-1]
. <t T, 3w ofam

(Department of Financial Services)
New Delhi, the 29th August, 2008

S.0. 2487.—In exercise of the powers conlerred by
sub-section 3(h) and (3-A) of Section 9 of the Banking
Companies (Acquisition and Transfer of Undertakings)
Act, 1970/1980 read with sub-clause (1) of clause 3 of the
Nationalized Banks (Management and Miscellaneous
Provisions) Scheme, 1970/1980, the Central Government
hereby nominates Shri B.V. Appa Rao as part-time non-
official director on the Board of Directors of Indian Overseas
Bank for a period ofthree years from the date of notification
of his appointment or until firther orders, whicacver is
eatlier.

[No.F.9/192007-B0O-I]
G.. B. SINGI, Dy. Sccy.

or
(Yo =g
¢ fEeelt, 25 3TE, 2008

WL I, 2488 —I7 AT (IFd =€), THUT
fram, 1976 (W8 & WERE WA ® A W) & oy
10 % Tufg (2) it (4) F s9Fw 4 e -ue
TR ¥ Taee e 3 efeled to wriest s s
80% @ stfirer srfuemifamd=ifat 7 i<t o srdays 7=
R w1 forn €, 1 waeEm wfgfe W E
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Ffgur-d-weg 1o (Faemag Hed)
1. Ve HeW TSt Fraferd, |
2. WETHE Hew fagm ot () wmier, g
3. fowm 3Fm 9, veew
[ f&-2008asT 1/12/1]
HE 4R, FRY, (Ta) T A

MINISTRY OF RAILWAYS
(Railway Board)
New Delhi, the 2 5th August, 2008

§.0. 2488, —Ministry of Railways (Railway Board),
in pursuance of sub Rule (2) and (4) of Rule 10 of the
Official Languages (use for official purposes of the union)
Rules, 1976, hereby, notify the following Offices of Bilaspur
Division of South-East-Central Railway respectively, where
more than 80% Officers/Employees have acquired the
warking knowledge of Hindi . —

South-East-Central Railway (Bilaspur Division}

1. Office ofthe Assistant Divisional
Engineer, Champa

2. Office of the Assistant Divisional
Electrical Engineer, (Traction) Raigarh

3. Systemn Trainihg Centre, Shehdol
[No. Hindi-2008/0.L.1/12/1]
SANSAR CHAND, Director (O.L), Railway Board

T SR TEART G
7§ fwett, 19 anTE, 2008

T, 3T, 2489 —3W HAG &1 fea® 02-01-2007
F wTErE afgE & FTE ¥ 3 e (yeR)
Frammerett, 1983 & fram 7 ot 8 3@ W qfgg ety
afafam, 1952 (1952 %1 37) Ft ¥R 5 7 -9 (1)
g0 W R 1 YA i g HE TR Thie 39E |
=) orel w7 erafy & fag @ o RE O, W o v @,
Qi waArE1 @, Behe, e gewTer, ot AfoTgR w5 e
TETEHR 4T & HEE ® 9 A PR w |

[T §. 809/3/2006-TF (F)]
witer fig, Fiwss (fpem)

MINISTRY OF INFORMATION AND BROADCASTING
New Delhi, the 19th August, 2008

S.0. 2489.—In continuation of this Ministry’s
Netification of even number dated 02-01-2007 and in exercise

of the powers conferred by sub-section (1) of Section 5 of
the Cinematograph Act, 1952 (37 of 1952) read with rules 7
and 8 of the Cinematograph (Certification) Rules, 1983,
the Central Government is pleased to appoint Ms. Mazida
Khan, Khetrigaon, Imphal East Dist., Manipur as member
of the Guwahati advisory panel of Central Board of Film
Certification with immediate effect for a period of two years
or until further orders, whichever is earlier.

[F. No. 809/3/2006-F(C)]
SANGEETA SINGH, Director (Filmg)

Har iR g denf daem
' (e fyamr )
(WWGIT‘TFT)
=% fieedt, 26 304, 2008
T, A, 2490, —FEg TR, T (T9 & MEHT
W & fae yam) fram 1976 (T W 1987) ®
T 10(4) 2 g § weR S e St vaea,
TRER favm & wematts Fasmds freafafen sef
w1, famd 80 wfawm @ oifues wdwfat 3 s
w1 FHEYE A 9w W faa 2, wgw sfgfe
FA R |
T HgTYEY® {RYR, U qiHse, WA

(€ € 11016/1/2007-T.5W (WE-1)]
qu1 Hifyg, wgaa giva (wene)

MINISTRY OF COMMUNICATIONS AND
INFORMATION TECHNOLOGY

{Department of Telecommunications)
(O.L. Section)
New Delhi, the 26th August, 2008

S.0. 2490.—In pursuance of rule 10(4) of the Official
Language (Use for official purposes of the Union), rules,
1976 (as amended-1987), the Central Government hereby
notifies the following Office under the administrative
control of Ministry of Communications and Information
Technology, Depariment of Telecommunications where of
more than 80% of staff have acquired working knowledge
of Hindi.
Chief General Manager (Telecom.), Punjab Cirele,
B.S.N.L., Chandigarh
General Manager Telecom, BSNL, Patiala

[No.E. 11016/1/2007-0 L (Part-1)]

SUDHA SHROTRIA, Jt. Secy. (Administration)
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wIET AT
=3 feeelt, 29 3F, 2008
WA, 2491 —BRT AR 7 HIATH U &4 (379 3 fommmm) srfufem, 1957 (1957 #120) % ¥/ 7
3I9-4RT (1) % N7 R & TGT 9T 11, ©E-3 I9WE (i) § qWg 9 FAEw, 2005 F VHIEE qRa WER F e
TATETH 1 AT WA H13A. 4327 ARG 19 TR, 2005 5 39 ST § dor et § fafifde ufey w af F
FIA H @A FA F AT VI F YIS e
3R, S afufrm % A% 8 % ot wem wivatd 3 S50 aR F T {49 & &

s, HEa WER F IR O w AR FH # oo o S IR @ 7 wed w9 # v 98
THIYF 7 T € R Wer et o genafti 103.00 THE (TW) 91 41.683 BERT (NI HI Al ufy B wei) sifeEn
o ey s =rfee |

33: 379, B AR FIA URF 87 (37907 3% o) sfufem, 1957 (1957 H120) ®T 4R 9 H 99-uR
(1) 30 Feo O o a5 U SN o o § o 103.00 THS (A1) 1 41.683 2T (SAHT) B A0
it o wst srfuer aféa fore s &

T A % A WA T wEh CEE/STE (TR €8 $R)/08/01, i@ 29-02-2008, S
HAFH, A (IYA) & FAer wigen Faw w1 w@ARME, |, BfeA e=E Tie, wiemha a1 § e 6 faam we,
mfa faew, we—smyfa foer, fra—vaeg 768020 & @0 51 wem € |

E el
AT wrewee (e &49)
fomrs s, - (I<n)

B affger —

H W, THHIVEA/TE T U /50 (TR T HR)/08/01 aRE 29-2-2008

% 9w w1 o Teaft wbTy  qedd doer e d7 ey feoyn

q4 ¢ ERGIREA

rqarqrrf LElaine — AT 125 3E 12.545 (amm)

2 HEAAEAYL — AT 124 3T 20.138 (=)
o T 41,683 T () A 103.00 THE (FTH)
« T SR # EE o

2. [ THR (A u A fem R S et yEiE 5o

24(ww, 25, 26, 27, 28, 29, 30, 31, 32, 33,34, 35, 36, 37, 38, 39, 40, 98(¥F), 99, 100, 101(*RT), 124(*T), 156,
157, 138, 159, 160, 161, 162, 163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 175, 176, 177, 178, 179, 180,
181, 182, 183, 184, 185, 186, 187, 188, 189, 190, 191, 192, 193, 194, 195, 196, 197, 198, 199, 23 1(¥MT), 233(¥M), 33/352,
1707353, 169/357, 233/365, 174/366, 174/367, 174/368, 174/369, 174/370, 174/371, 174/372, 174/373, 174/374, 174/375, 174/
376, 304377, 30/378, 30/379,.233/408 (W), 196/45S, 34/518, 172/529, 153/530 (F), 153/53 1(W), 40/538. 177/541, 46/
S46(3T, 197/551, 40/552, 46/564, 40/589, 197/604, 197/631, 46/649( ), 40/654, 40/658, 40/659(T), 499/660(*T), 46/
663 (M), 33/669, 46/675(WM, 169/678, 33/695, 32/696, 352/697, 538/708, 40/717,40/718, 169/807, 172/827, 177/828 3K
33/832.

2. AEAAETR (9m) H g 5 SR o e 5 —

126, 127, 130, 131,132, 142, 143, 144, 145, 146, 147, 148, 149, 150, 151, 152, 153, 154, 155, 156, 157, 158,
1599y, 160, 161, 162, 163, 164, 165, 166, 167, 168,169,170,171,172,173,174,175,176, 177,178,179, 180, 181, 182, 183,
184, 185, 187(5FD), 198, 199, 200, 201, 202, 218, 219, 220, 221, 222, 223, 224, 225, 226, 227, 228, 261, 266, 267, 268,
269, 270(S), 323(3), 327, 328(WT), 329(M), 330, 331, 332, 333, 334, 335, 336, 337, 338, 339(WM), 340(WM), 416, 445,
446,447,454, 455, 456,457,458,459,460, 461,462, 463,465, 466,467,468, 469, 470, 473, 533, 183/551, 183/552, 327/558, 335/
560, 183/574, 270/577, 270/578, 270/579, 183/586, 271/590, 183/592, 183/594, 183/595, 183/596, 183/597, 533/598(), 186,
A64, 471, 472, 474, 475, 476, 477, 478, 479, 480, 481,482,483, 484, 485,486, 487, 488,489, 490,491,492, 493,494, 495, 496,
497,498,499, 500, 501, 502, 503, 504, 505, 506, 507, 508,509, 510,511,512, 513,514,515,516, 517,518, 519,520,521, 522,523,
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524,525, 526, 527, 528, 529, 530, 186/544, 186/545, 523/557, 500/566, 502/599, 544/600, 544/601, 544/602, 186/604,
508/611, 186/645, 545/654 3R 505/659.
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MINISTRY OF COAL
New Delhi, the 29th August, 2008

S.0.  2491.—Whereas, by the notification of the Govemment of India in the Ministry of Coal, Number S.0. 4327
dated the 9th November 2005, issued under sub-section (1) of Section 7 of Coal Bearing Areas (Acquisition and Develop-
ment) Act, 1957 (20 of 1957) (hereinafter referred to as the said Act) and published in the Gazette of India, in part-11, Section-
3, sub-pection (ii) dated the 19th November 2005, the Central Govemment gave notice of its intention to acquire lands and
rights in the locality specified in the Schedule appended to that notification;

And, whereas, the competent authority in pursuance of Section 8 of the said Act has made his report of the Central
Govemment.

And, whereas, the Central Govemment aftér considering the report aforesaid and after re-consulting the Govern-
ment of Orissa s satisfied that the land measuring 103 acres (approximately) or 41,683 hectares (approximately)in all rights
as described in the Schedule appended hereto should be acquired;

Now, therefore, in exercise of the powers conferred by sub-section (1) of Section 9 of the Coal Bearing Areas
(Acquisition and Development), Act, 1957 (20 of 1957), the Central Govemment hereby declares that the land measuring
103 actes (approximately) or 41.683 hectares (approximately) described in the said schedule are hereby acquired in all rights.

The Plan bearing number MCL/SAMB/GM (L/R&RY08/01 dated 29th February, 2008 of the area covered by this
notification, may be inspected in the Office of Collector, Angul (Orissa) or in the office of the Coal Controller, I, Council
House “street, Kolkata, or in the office of the Mahanadi Coalfields Limited (Corporate planning & Project Deptt.), Jagriti
Vihar, P.O- Jagriti Vihar, Burla, Dist, Sambalpur - 768020 (Orissa).

SCHEDULE
Talcher Coalfields (Lingraj Area)
Lingraj OCP, District Angul (Orissa)

All Rigits

(Plan No. MCL/SAMB/GM (L/R &R)/ 08/01 dated 29th February, 2008)

SINo. Name of Mauja/Village*  Patwari Circle/  Tahsil/P$ * District . Area Remarks
JL Number* (in hectares)

L. Balugaon, Khamar — Talcher-125 Angul 12.545 Pan

2 Madanmohanpur — Talcher-124 Angul 29.138 Part

* as per Revenue records,

Total area: 41.683 Hectares (approximately)
Or 103.000 Acres (approximately)

I. Plat numbers to be acquitred in village Balugaan Khamar (part):

24(P), 25, 26, 27, 28, 29, 30, 31, 32, 33,34, 35, 36, 37, 38, 39, 40, 98(P), 99, 100, 101(P), 124(P), 156, 157, 158,
159, 160, 161, 162, 163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 175, 176, 177, 178, 179, 180, 181, 182,
183, 184, 185, 186, 187, 188, 189, 190, {91, 192, 193, 194, 195, 196, 197, 198, 199, 231(P), 233(P), 33/352, 170/353, 16%/
357, 233/365, 174/366, 174/367, 174/368, 174/369, 174/370, 174/371, 174/372, 174/373, 174/374, 174/375, 174/376, 30/377,
30/378, 30/379, 233/408(P), 196/455, 34/518, 172/529, 153/530(P), 153/531(P), 40/538, 177/541, 46/546(P), 197/551, 40/552,
46/564, 40/589, 197/604, 197/63 1, 46/649(P), 40/654, 40/658, 40/65% P), 499/660(P), 46/663 (P), 33/669, 46/675(P), 165/678,
33695, 32/696, 352/697, S38/708, 40/717,40/718, 169/807, 172/827, 177/828 and 33/832.

2. Plat Numbers to be acquired in village Madanmohanpur Part :

126, 127, 130, 131,132, 142, 143, 144, 145, 146, 147, 148, 149, 150, 151, 152, 153, 154, 155, 156, 157, 158, 159(P),
160, 161, 182, 163, 164, 165, 166, 167, 168,169,170, 171,172, 173,174, 175, 176, 177,178,179, 180, 181,182, 83, 184, 185,
187(P), 198, 199, 200, 201, 202, 218, 219, 220, 221, 222, 223, 224, 225, 226, 227, 228, 261, 266, 267, 268, 269, 270(P),
323(P), 327, 328(F), 329(P), 330, 331, 332, 333, 334, 335, 336, 337, 338, 339(P), 340(P), 416, 445, 446,447,454, 455,456,
457,458,459,460,461, 462,463,465, 466,467,468, 469, 470, 473, 533, 183/551, 183/552, 3277/558, 335/560, 183/574, 270/
577, 2X0/578, 270/579, 183/586, 271/590, 183/592, 183/594, 183/595, 183/596, 183/597, 533 598(P), 186, 464, 471, 472, 474,
475, 476, 477, 478, 479, 480, 481,482,483,484, 485,486,487, 488,489, 490,491, 492, 493, 494, 495, 496, 497,498, 499, 500,
501,502, 503, 504, 505, 506, 507, 508,509, 510,511,512, 513,514,515,516,517,518, 519,520,521, 522,523, 524, 525, 526, 527,
528, 529, 530, 186/544, 186/545, 523/557, 500/566, 502/599, 544/600, 544/601, 544/602, 186/604, SO8/611, 186/645, 545/654
and 503/659.

Boundary description

A-B-C:— Line starts from point ‘A’ situated at north east corner of plot number 128 of village Madanmohanpur and
proceeds towards west along the Northem boundary of plat numbers (28, 129 and 554 meets at point ‘B’ then
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C-D-E—

E-F-G:—

G-H-l:—

-J-Km

KL-M:—

M.N.O:-—

0-P-Q:—

Q-R-5:—

ST-U:—

U-V-W:—

W-X- Ai—

proceeds towards south along the western boundary of plot numbers 554, 553, 141,140 and 139 of village
Madanmohanpur and meets at point ‘C’.

From point ‘C’ the line proceeds towards west along the northern boundary of plot number 139 of village
Madanmohanpur and meets at point ‘D, liné further proceeds towards south west along the southem bound-
ary of plot numbers 158, 159, 167, 168, 172, 173, 174, 175 and 176 of common boundary of village Madanmohanpur
& Balugaon Khamar and meets at point ‘E’.

From point ‘E the line passes through Eastern boundary of plot number 564 and proceeds towards south along
the eastem boundary and passes through the middle of plot numbers 663 and 546 and meets at middle point ‘I,
line further proceeds toward south west along the western boundary of plot numbers 100 and 99 of village
Madanmohanpur and meets at point ‘G’.

From point ‘G’ the lirie proceed towards west along the southern boundary ofplot number 99, and line passed
in the middle of plot numbers 98, 649, 675 and cross the common boundary of village Balugaon Khamar &
Madanmohanpur and line proceeds towards in the middle of plot number 598 of village Madanmohanpur and
meets at point *H’. Line further proceeds towards south along the western boundary of plot numbers 598 and
531 and meets at point’ I'. :

From pz)int ‘I the line moves towards west along the cemmen boundary of village Balugaon Khamar and
Madanmohanpur and meets at point ‘}, line further proceeds towards, north along the westem boundary of
plot number 473 of village Madanmohanpur and meets at point “K’.

From point ‘K’ line proceeds towards west along the northern and westernjboundary of plot number 445 then
proceeds towards east along the northerr boundary of plot number 447 and then proceeds towards north along
the western boundary of plot numbers 467, 459, 458, 457, 454 of village Madanmohanpur and meets at point ‘L,
line further proceeds towards northwest through plot No. 339 of vlllage Madanmohanpur and meets at point
‘M.

From point M’ the line proceeds towards north west and passes through plot numbers 340, 328 and further
proceeds along the westem boundary of plot numbers 558, 327 and turns towards north along the westem and
northern boundary of plot number 327 and furthét moves along the western boundary of plot numbers 328 and
323 of village Madanmohanpur and meets at point ‘N’, line further passes through plot numbers 323, 329, 270
and line further proceeds along the northem boundary of plot numbers 590, 261, further tums towards south
along the eastern boundary of plot numbers 261 and further proceeds along the northem boundary of plot
numbers 267, 266, 228, 227, line turns towards south along the eastern boundary of plotnumber 227 and further
proceeds along the northern boundary of plot numbers 219, 218, 202, 201 line further proceeds along the
eastern boundary of plot number 201 and moves further along the northern boundary of plot numbers 199, 198
then passes through plot number 187 and proceeds further alonig the horthern boundary of plot number 126 of
Village Madanmohanpur and passes through plot number 24 of village Balugoan Khamar and meets at point
iO!’ - .

From point 0’ the line tums towards north and proceeds along the western boundary of plot numbers
669, 695, 352, 697, 25 of village Balugaon Khamar and meets at point at ‘P line further proceeds towards cast
along the northern boundary of plot numbers 25, 27, 28 and passes through plot number 211 of village
Balugaon Khamar and meets at point ‘Q’. ‘ ' '

From point ‘Q’ the line proceeds along the western boundary plotnumbers 179, 180, 181, 182, 183, 184 of village
Balugaon Khamar and meets af point at ‘R’ line further proceeds towards east along the northern boundary of
plotnumbers 181,191, 192, 195, 199, line furthet proceeds alofig the northem boundary of plotnumbers 365, 408
of village Balugaon Khamar and meets at point’S’ . '

From point’S’ the line passes through plot numbers 231, 408, 233 of village Balugoan Khamar, and meet at point
‘T" line further proceeds along the southern boundary of plot numbers 551, 179, 156 village Balugaon Khamar,
line further proceeds along the east southern boundary of plot numbers 156, 158, 159, line further proceeds
a[lJong the eastern and southem boundary of plot numbers 165 of village Balugaon Khamar and meets at point
From point U the line passes through plot numbers 531, 530, 124, 659 and moves along the eastem boundary
of plot number 208 of village Balugaon Khamar and meets at point * V’, line further proceeds along the southern
boundary of plot numbers 208, 538, 552, 40 of village Balugaon Khamar and meets at pojnt ‘W,

From point ‘W’ the line passes through the Northern boundary of plot number 42 and through eastern
boundary plot Nos. 591, 139, 138, 137 and 135 and meets at point *X’, tihe further along the northern and westem
boundary of plot number 127 of village Madanmohanpur and meets at starting point’ A’ . ‘

[No.43015/25/2004/ PRIW-1]
M. SHAHABUDEEN, Under Secy.

3189 GI/08—2
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MINISTRY OF CONSUMER AFFAIRS, FOOD AND PUBLIC DISTRIBUTION
‘ {Department of Consumef Affairs)
i BUREAU OF INDIAN STANDARDS
' New Delhi, the 21st August, 2008

8.0. 2492,— In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau pf Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule
hereto anneked has been issued :

SCHEDULE
Sl 1 No. i& Year of the Indian Standards No. & Year of the Indian Date of
No. | : Standards, if any, Supet- Established
seded by the New Indian
Standard ,
o Q 0) @
IS/IBC 6007919 : 2006 Explosive - 31 July 2008

Atmospheres : Part 19 Repair, Overhaul

and Reclamation

offic

Copy of this Standard is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9 Bahadur Shah

ZafalMarg,New Delhi-110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also Branch

Ahpedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patnd, Pune, Thiruvananthapuram,

[Ref: ET22/T-54)
P.K. MUKHERJEE, 8c. F & Head (Electrotechnical)
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1, %, yast, 3. v vd vga (faga o)
New Delhi, the 215t August, 2008
S.0. 2493.— In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule
hereto annexed has been issued :

SCHEDULE
Sk No. & Year of the Indian Standards No. & Year of the Indian Date of
No. Standards, if'any, Super- Estabtished
seded by the New Indian
Standard
0y @ . &) )
.  IS/EC 622642 2004 Enterprise-Control — 31 July 2008
System Integration Part 2 Object Model '
Attributes

Copy of these Standard are available for sale with the Bureau of Indian Standards, Manak Bhavan, 9 Bahadur
. Shah Zafar Marg, New Delhi-1 10002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also
Branch offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur,
Nagpur, Patna, Pune, Thiruvananthapuram, )

[Refl: ET 18/T-106]
P. K. MUKHERJEE, Se.F & Head (Electrotechnical)
- =% faeedt, 21 e, 2008
WA, 2494, HAE SR Fraw 1987 % Frm 7 @ SuftEn (1) @ @ (@) F AT T ARdy "
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New Delhi, the 2] st August, 2008

5.0. 2494.— In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule
hergto ann@:xed have been established on the date indicated against each ;

SCHEDULE
Sl i No@ & Year of the Indian Standards B No, & Year of the Indian l Date of
Noy ( Standards, if any, Super- Established
: seded by the New Indian
Standard
0! .‘ @ &) 4
L. IS/iEC 622641 : 2003 Enterprise-Control — ' 31 July2008

Syﬂtem Integration Part 1 Models Terminology

Copy of these Standard are available for sale with the Bureau of' Indian Standards, Manak Bhavan, 9 Bahadur
Shah Zafar Marg, New Delhi- 110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also
Brahch offices : Ahmedabad, Bangalore; Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur,
Naépur, P4tna, Pune, Thiruvananthapuram.

[Ref: ET 18/T-105]
P. K. MUKHERIEE, Sc. F & Head (Electrotechnical)

¢ feeelt, 25 v, 2008
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New Delhi, the 25th August, 2008

S.0. 2495.— In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that amendment to the Indian Standards, particulars of which are given in
the Schedule hereto annexed has been issued :

SCHEDULE
St No. & Year of the Indian Standard No. & Year of the Amendment Date from which
No. i the Amendment
_ shall have effect
(1) @ | G) @)
1. 1S15518 (Part 1): 2004 Safety requirements 2, February 2008 ' 31 March 2008

for Incandescent Lamps : Part ! Tungsten
Filament Lamps for Domestic and Similar
General Lighting Purposes

" Copy of this Amendment are available with the Bureau of Indian Standards, Manak Bhavan, 9 Bahadur Shah
Zafar Marg, New Delhi-1 10002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and aiso Branch
offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Pune, Thlruvananthapuram

[Ref: ET23/T-71]
P.K.MUKHERIJEE, Sc. F & Head (Ei -trotechnical)
¢ faeeft, 27 oPT, 2008
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[=aet  Fy16/8-54]
9. *, g@sﬁ . wh T W (Forp aReT)

New Delhi, the 27th August, 2008

S.0. 2496.— In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies the Indian Standards, to the Indian Standards particulars of which is given
in the Schedule hereto annexed has been issued :
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I —

SCHEDULE
Sl. No. &”_Y_'ear of the Indian Standards No. & Year of the Indian Date of
No. ' Standards, if any, Super- Established
seded by the New Indian
Standard
O : @ 3} 4)
L. ISAEC61558-1: 1997 Safety of Power — 31July, 2008

;Transf6rmers Power Supply Units and
SimilariPart 1 General Requirement and
Tests |

Copyof this Standard is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9 Bahadur Shah
Zafar Marg, New Delhi-110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also Branch
Offices:: Ahmedabad Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Bune, Th:ruvananthapuram

[Ref: ET 16/7-54]
P. K. MUKHERIEE, Sc. F & Head (Electrotechnical)

=¥ feweft, 27 3=, 2008
W, W, 2497 —HHA AF =W Fram 1987 % Fraw 7 & 3vfEe (1) O (W) F agwmo § 9 weE
= T aftrgfe @ f For st e i faeon 9 s o e T € o wafr @ g —

et
FA YT wAE BEE () @ HE, T el T WA WA g S R v fafy
: e 3k =

(n (2) ' (3) (4)
L ST 12075 : 2008 56 A, sk sEg - 31 @R, 2008

s Sta 1 W = we ol fae

I F W STy i ® e,

e ot e (vgen gt

T REA A% & TF W RET A w0, TE $9, 9 9y e ST A, T feet-110002, g
wrteEl, 7 e, Fiawm, Tvdme, 9, T qun I FAidl ; SEESEE, STelR, Wi, qEaveR, SRy,
AT, $TAR, WYY, FEG, ARG, G, QO g1 Freagem F faet g Ivered §

[Hedt : 38 15/21-40]
W, ®. e, 39 T @ vgE (g T

New Delhi, the 27th August, 2008

§.0. 2497~ In pursuance of clause {b) of sub-rule (1) of Ruie 7 ofthe Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies the Indian Standards, to the Indian Standards, particulars of which is given
in the Schedule Hereto annexed has been issued :
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SCHEDULE
Si. No. & Year of the Indian Standards No. & Year of the Indian ‘ Date of
No. » Standards, if any, Super- Established
‘ seded by the New Indian
Standard
1 @ ‘ G) )
1. 1512075 : 2008 Mechanical Vibration of _ — 31stJuly, 2008

Rotating Electrical Machines with Shaft
Heights 56 mm and Higher—Measurement,
Evaluation and Limits of Vibration Severity
{First Revision)

Copy of this Standard is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9 Bahadur Shah
Zafar Marg, New Delhi-110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and aiso
Branch Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, -Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur,
Nagpur, Patna, Pune, Thiruvananthapuram, '

[Rel: ET 15/T-40]
P. K. MUKHERIEE, Sc¢. F & Head {Electro-technical)
¢ feeedt, 28 3T, 2008

N, 3, 2498 — Ay wAw wI  (wam) fafmm, 1988 & frm (4) & 39 frm (5) & oo § wRara
AE TR TEER st wo § fw fam ot @ faee A9 s F g e E A g R ¥ . —

| SR

FH e 9. ar, fafy ARHAYR] H T F T TRAT A A I o

¥ 972008 ' Hafg Rt T

(n (2) (3 (4) (5)

L 8935604 26-05-2008  HEH wHR Sievdt, ‘ 10086 : 1982
ATt e fam, T A, Tieed WR g9 T 3w HE
forey] afforet firer & 0, Hrivz e wHe
afeifr &, dieare,
TAR-302 012
(TSTEm)

2 8936505 26-05-2008  Bed iRy @ T AR, 1417 1 1999
46, T SR, TTATH, TauTiepeoT i FfermiT
(T=ReT) : ) '

3. 8940088 28-05-2008 e firsnftan W fafads, 12818 : 1992 |
130 (), T A 9, IeTieas-e e &
favamnl sieifirs &7, e ST W W Y
TAYE-302 013 Zguaet
(TR )

4. 8936808 30-05-2008  Bad wuw iRy, 398 (WM 2) : 1996
T-34, 7 fER, T # T§ 3
{9, 0w 2 &,
TAR-302 013

(T=e)




3070

THE GAZETTE OF INDIA : SEPTEMBER 6, 2008/BHADRA 135, 1930

{ParT [1--8€ec. 3(i)]

(n {2 (3) {4) (9

5. 8943195 10-06-2008 o forege difem forfine, 694 : 1990
u=-108-109, et Fgeies hEew
et et &, gharen,

IAR-303 012
‘ | (TR )

6. 8939208 11-06-2008 o il fafered wifs,, 8737 + 1995
£-925, 1200 T 1201, a1 ffarg B foe
Sirenfir &, fafrmis tifean fu
firarEt-301 019 (uerdrstt) fafeved fw =R
- s, 3 5 wiret g Hafad

; ‘ (TSR )

7. §941595 17-06-2008  Tud v few g, 398 (M 4) 1 1994
TF-79 &, VS . 6, TU T
favaedt sirifire o,

FAR-302 013
(Te™)
8 41801, 18-06-2008  Hwd vivm Wgw () fafiee, 2494 (ST 1) = 1994
| 165-T, Frearer sheifre &, - eeg-Treey w-ezy
Feare], TTR-302 012 TR greigas W
. ( TSIET)

9. 8942496 19-06-2008 Frod T Sy, 14543 : 2004

fadat,
(=)

10. 8942904 . 20-06~2008 #od & s wrd @9 () fa., 7098 (T 1) : 1988

| TH-551, U . 6, T @ W Fges
Torgamni st &, drefre) Fered
STAR-302013 |
(e )

(1. 8943094 20-06-2008 e amF, Uy, 458 : 2003 |
M- THANEEY, W FHIFHIE 5
IR ~ae,
fsen fraer-312 601
(TRem)

2. 8943401 25-06-2008 e v ofR vewzw Wi, 7098 (VT 1) & 1988
#-123, 08 7. 9 (W), T T W € T
feryaennt afraifire &, T FAed
TAR-302 012
(TSREA)

[E @ TEEi3 1]

followirig schedules.

New Delhi, the 28th August, 2008

@, &, TR, 3T TEIRYE ()

8.0. 2498.—In pursuance of sub-reguliation (5) of regulation 4 of the Bureau of Indian Standards (Certification)
Regulations, 1988, the Bureau of Indian Standards, hereby notifies the grant of licence particuiars of which arc given in the
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SCHEDULE
8l Licence No. Operative Date  Name and Address of the Licensee Atticle/Process Covered by
No. (CM/L-) i : the licences and the relevant
o 1S . Designation
) @ & @ )
01 8935604 26-05-2008 M/s. Prasad Overseas 10086: 1982
Bhawani Niketan Vistar Moulds for use in test of
Nangal Road, Near Vishnu Oil Mil Cemenit & Concrete
Inidustrial Area, Jhotwara, :
| - Jaipur-302 012 Rajasthan
2 8935605 26-05-2008 . M/s. Girdhari Lal Ramesh Kumar 1417: 1999
46-Gole Bazar o Hallmarking of Gold
_ Ganganagar Rajasthan Jewellery
(3 8940088 28-05-2008 Ms. Tijaria Polypipes Limited 12818:1992
‘ A-130(E), Road Ne. 9D Unplasticized PVC Screen &
Vishwakartna Industrial Area .Casing Pipes for Bore/
Jaipur-302 013 Rajasthan ~ Tubewell
04 8936808 30-05-2008 M. Bansal Electrical 398 (Part2): 1996
: A-34, Manu Vihar, ACSR
Behind Road No. 9F 2
Vistiwakarma Industriai Area
Jaipur-302 013 Rajasthan
05 8943195 10-06-2008 M/s. Vidyut Teletronics Limlted 6941990
. H-108-109 PVC Insulated Cables
RILCO Industrial Area, Hirawala
Jaipur-303 012 Rajasthan
06 8939208 1 [-06-2008 M/s. Bhiwadi Cylinders Pvt. Lid. 8737:1995
E-925, 1200 & 1201 Valve Fitting for use with
Industrial Area, Liquefied Petroleum Gas
Bhiwadi-301 019 (L.PG) Cylinders of morc than
Distt. Alwar Rajasthan 5 Ltr. Water Capacity
07 8941555 1 7-06-2008 M/s, Ishwar Metal Industries 398 (Pat4): 1994
F-79 B, Rad No. 6 AAAC
Vishwakarma Industrial Area
Jaipur-302 013 (Rajusthan)
08 8941801 18-06-2008 M/s. Gaurav Petrochem (P) Limited © 2494 (Part1): 1994
[163-A, Jhotwara Industrial Area V-Belts-Endless V-Belts for
Jhotwara Jaipur-302 012 Industrial Purposes
Rajasthan .
09 2842496 19-06-2008 M/s, Prakash Beverages 14543:2004
Krishna Nagar, Padeev Packaged Drinking Water
. Sirohi Rajasthan |
10 8942904 20-06-2008 M/s. Shree Vinayak Plasto Chem (P) Ltd. 7098 (Part 1): 1988
F-551, Road No. 06 XLPE Insulated PVC Cables
Vishwa Krama Industrial Area
Jaipur-302 013 Rajasthan :
11 8943004 20-06-2008 M/s. R K. Pipe 4582003
Village : Narsakheri Precast Concrete Pipes
Post ; Bari
Nimbahera-312601
Chittorgarh Rajasthan
12 8943401 25-06-2008 M/s. Romesh Power Products 7098 (Part 1): 1988
Private Limited XLPE Insulated PVC Cables

B8-123, Road No. 0%(A)
. Vishwa Karma Industrial Area
Jaipur-302 013 Rajasthan

3189 Gl/08—3

[No.CMDV/13:11]

P. K. GAMBHIR, Dy, Dircctor General (Marks)
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- 7 faelt, 29 37T, 2008

W, AT, 2500,—WIEHE A =0y ) fatram, 1988 & fraw 4 & wufmw (5) & s ¥ wed e
=R TEgm Afegfam e # 5 fo emeetel & R i oy A o e €, 3 g wRmom E -

I
I 2008 W witg e wgER _
FU TR S & A A IR AN qo A T siafa Wi
den  ded ' @ H fafy
1 2 3 4 5
Lo 7sa7s01 e ¥ e R, ol wd el fas urged @ amfrvﬁ/ 02-06-2008
YUTaTer % W, Wi, ferersrt Y T gEE
fefew wataa g T 1417 £ 1999
2 7847602  Hud fyram s i, @l TE vl fay uget % SmEv, 02-06-2008
1236, TFETH WIS, TR WY wEw T, et Yoo @ qEue
TiqE e, FEHEER-1 . A TH 1417 : 1999
3. 7848005 Hod f ww e, ol @ @l faw wiged & amyEell; 04-06-2008
1, gt e, S S B W, frewwi e o qede
AEH UId, W9E, AEHEEE- | 3 TH 1417 : 1999
4 7848297  Prod e starerer dwy @l ©d @ fag urged ® sl 04-06-2008
TN waerd, 202 § 205, el Yo w qEuee
207 B TEW, VL ¥ F WOE, and T 1417 : 1999
<t g, TAT, ARERER-9
5. 784ge07 e wodwn gdww Wi, _ @l ©F @l fay arge ® el 06-06-2008
TE W 27 ® 40, TAHTOE FioeeE,  fieusd god T qete
e v % wrd, fud vz, T TH 1417 : 1999
w7 Us, g
6. 7849303  Hrad terHen saer, ol o @ fyy urge ® smqEel/  09-06-2008
5, FRTHTCITaR vt e, frevaT Y& T8 qEUE
W, SEHIER I TH 1417 : 1999
7. 7850284 e v e, vl u @l fay wgst ® amyEvi 16-06-2008
@R A9t 200, e wifgn =, Tl Y5 T qeuiEA
¥ 21, et TR 382 021 3T TW 1417 : 1999
8 7850991 STy e, wf ud vl fas agel ® angEoil - 17-06-2008
212,32 ¥, TR 9O, foreTeTd Y @ R
HZ 388001 I TH 1417 £ 1999
9. 7850385 v fRversderd w f, vl ug @l fay urged B avgeois 16-06-2008
4/5/105 , TifaR Ishe, VYA e, el Y& T qETFT
fom, Frear 31TE TH 1417 £ 1999
10, 7852187 e TmrE oo, @l e W fay uigsl ® s 20-06-2008
g Wi 8, e i, foresl YW W qevFA
TIAA i HE % |, 3T TH 1417 : 1999

HEHETN-15
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1 2 3 4 . §

L. 7848196 o 1y wderd, o wd =i fay argat @ amuEul/  04-06-2008
230-231, ST AHE, foreael Y[&m W@ qEUEH
@ig TR, I U, g« 3¢ T 2112 : 2003
1. 7851286  trod arddz R ffem wfa, - wifea ardfin famdfes A 18-06-2008
HAIE T FH AR, TEEAR 3 TE 2046 : 1995
9 T & vH, R, '
‘ IR
13. . 7850189 e v #gs wfa, FE viféwa are fafean 17-06-2008
? Mz Fo |00 | 103 B I W™
fem ARz S 3 2 W, 3 TH 3087 5 2005
| 9EE 393 002. -
l4. 7847497  foufhew ofem, o AR e g 02-06-2008
343, 5t 3 ¥ @ wEgu Faw
2 T B 35, T TH 13947 ; T2 3
TR ‘
15, 7847905  Hwd 3t Bew B, YraR Y 04-06-2008
i i 78 79 & HW §SELIT TRz, 3T TH 14543 : 2004
' TEY Frsten § 08,
dge g '
16, 784sfos  oud B9 v, Yoaz Yt 06-06-2008
' i 182 6.7 <t amg g1 T TS TH 14543 ; 2004
- e, HAEHIES
17 7849101 e S R, W TR 148 LCECCRpE 09-06-2008
' 149, 39 TR, 31T WH 14543 : 2004
WA TR B 4E,
AT I,
_ @
18 7850‘?88 W 2oy YT au FeHE, CEECCRpE | 17-06-2008
: wEe Hiee, W aTuie, T TH 14543 1 2004
Fidt GrEearS U,
9. 7852086  wud 8T faalzs, . FTER T 20-06-2008
85, 86 TETET TRE, M TH 14543 = 2004
wgm faar & iR,
ferard e U, 3
20 7854692 HWH vl e, @l e @l fag urgst & aeEeii;  24-06-2008
’ 767, et AR e, @ e Yed T qetE ‘
387411 3T TH 1417 : 1999
' [(F T3]

%, T, 3T wRIFRIE (TR
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New Delhi, the 29th August, 2008

S.0. 2500.—In pursuance of sub-regulation (5) of the regulation 4 of the Bureau of Indian Standards (Certifica-
tion Regulation, 1988, the Bureau of Indian Standards, hereby notifies the grant of licences particulars of whichare given
in the following schedules -—

. SCHEDULE
Granted Licences for the Month of June 2008
5. Licence Name of the firm and address 1S Number & Product . Date of
No. No. , Grant
1 7847501 Seth Mangaldas Kalidas Gold and Gold Alloys, 02-06-2008
. NR Sutharwada Modasa Dist SK Jewellery/ Artefacts-Fineness and Marking
383315 1S1417: 1999
2 7847602 Shivam Ornements Pvt. Ltd. Gold and Gold Alloys, 02-06-2008
1236 Luharni Pole MG Haveli Road, Jewellery/Artefacts-Fineness and Marking .
Manek Chowk Ahmedabad-380 001 1S 1417: 1999
3 7848095 P M Jewellers , 04-06-2008
1, Siddhi Chambers, Goldand Gold Alloys,
Opposite Zaveri Chambers Jewellery/ Artefacts-Fineness and Marking
Vaghan Pole, Ratan IS1417: 1999 :
Pole Ahmedabad-380 001 _
4 7848297 Patel Ambalal Goldand Gold Alloys, 04-06-2008
Somnath Sarkar Jewellers Jewellery/Antefacts-Finencss and Marking :
202to0 205, 207 B K House, 1S 1417 : 1999
Opp. State Bank of Saurashtra,
C G Road Navrangpura
Ahmedabad 380 009
5 7848907 P Barmecha’s Impex PvtLtd. . Goldand Gold Alloys, 06-06-2008
"HG27 040 Jewellery/Artefacts-Finencss and Marking
" Navmangalam Complex 1S 1417:4999
Opp. Agrasen Bhavan
City Light Main Road
Surat
6 7849303 Ratnamala Jewellers 09-06-2008
: 5, Mahakaleshwar Shopping Centre, Gold and Gold Alloys,
Memnagar, Ahmedabad Jewellery/ Artefacts-Fineness and Marking
' IS 1417:1999
7 7850284 Ganga Jewellers Goldand Gold Alloys, 16062008
" Plot No. 200, Jewellery/Artefacts-Fineness and Marking : :
District Shopping Centre, iS1417:1999 :
Sector-2 | Gandhinagar
382021
8" 7850991 Jagdish Jewetlers Gold and Gold Alioys, 17-06-2008
272, Undi Sheri, Tower Bazar, Jewcllery/Artefacts-Finencss and Marking
Anand 388001 - 181417:1999
9 7850385 Kiran Jewellery Pvt. Ltd. " Gold and Gold Alloys, 16-06-2008
4/5/105, Govind Chakla, Jewellery/Artefacts-Fineness and Marking
Station Road Visnagar IS 1417: 1999
Mehsana
16 7852187 Ghungharu Jewellets 20:06-2008
UG-8, Suhagan Complex, Gold and Gold Alloys, '
Opp. Hanumanji Temple, Jewcllery/Artefacts-Fineness and Marking
Nehru Park, Vastrapur, 1S1417:1999
Ahmedabad 15
1 7848196 Ravi Jewellers 04-06-2008

230-23 1, Poddar Arcadc,
Khand Bazar,
Varachha Road, Surat

Silver and Silver Alloys,
Jewellery/Artefacts-Fineness and Marking

182112:2003
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{1 ( (2) (3) (4} (3)
2 785{256 Vibrant Decor (India) Pvt. Ltd. Decorative Thermosetting Synthetic 18-06-2008
: 3rd Floor Shiromani Complex Resin Bonded Laminated Sheets
Opp. Ocean Park NR Nehrunagar 1S2046: 1995
Cross Road, Satellite Road
Ahmedabad .
13 7850789 Pate] Ken wood Pvt, Ltd. Wood Particle Boards (Medium 17-06-2008
5 Plot No. 100 to 103 density) for general purposes
Timber Market GIDC 183087 :2005
Bharuch 393002
14 7847497 M/s. Ceramics India Low-voltage Switch gear and 02-06-2008
343 GIDC Makarpura Controlgear-part 3
D-Road Lane, 35 1S 13947 : Part3
Vadodara
15 7847906 Devi Health Care Packaged Drinking Water {other (4-06-2008
78/79 Guru Krupa Industrial Estate than Packaged Natural Mineral Water)
Behind Safari Complex IS 14543 :2004
Bhestan Surat
1o 7848705 Harry Industries Packaged Drinking Water {other 06-06-2008
182,6-7GIDC than Packaged Natural Mineral Water)
: Naroda 18 14543 : 2004
17 7849101 Bhumi Beverages Packaged Drinking Water (other 09-06-2008
Plot No. 148/149 than Packaged Natural Mineral Water)
Usha Nagar, Near Bharatnagar 1514543 :2004
Bhathena Anjana Surat
18 7850688 Sahaj Health Care & Management Packaged Drinking Watcr (other 17-06-2008
First Floor Satsang Appt. than Packaged Natural Mincral Watcer)
Kothi Salatwada Road, 1S 14543 : 2004
Vadodara
19 7852086 Deved Beverages Packaged Drinking Water (other 20-06-2008
' 85-86 Nasarvanji Estate than Packaged Natural Mineral Water)
Bchind Prime Cinema [§ 14543 :2004
Kinnari-Bhathena Road
Surat . .
20 7854692 Harikrupa Jeweliers Gold and Gold Alioys, 24-06-200&

767 Choksi Bazar, Village, Kheda
387411

Jewellery/Artefacts-Fineness and Marking

1S 14171999

[No, CMIY13:11]
P K. GAMBHIR, Dy. Direetor General (Marks)

¢ fawefl, 27 S1d, 2008

DTN 2501, YPiferan T wfte wwemss (i W Iwdnsd & sifamn w srtmren) sifatm, (962
{1962 T 50 ) T M1 3 T IT-TR (1) F STl [T 0F 12-9-2007 F %1 T TE&H 2693 510 Uferam ud wapfass 1y
P, A YR @ ATUE S W | e S 1 qAetg feeTd fafe w wefew e el @ e g
£ eI P AT 9 3R T s fafele 6 a3 Weuasd e % vEe g IR AfgE % we ver
g A Tt i W svammdl @ sther % sfmeor =1 vl Hon F Sieen 1 o)

s st et AT = AT 6 WS- (1) % Seid ggg wmived T T 1 O gwgd e

ﬁvmﬁﬁwmwmﬁwﬁmmﬁmmaﬁwwﬁwaﬁmuwawﬁﬂﬁﬁq%frml
T Iyl % ARER & sAfumen %1 ot fwn e

S w73 ga ATFTIE ® ORI 6 F SI-Tw (1 )mmmwmm@,mwwﬁﬁw
Fol © T 7m afagan % w da sy W fifée e il 4 sweietst @ sifusn &1 aevene 1 fase % fag
HITTY o T ¥

3T T IR T AT W MRy 6 R ST-4IT (4) B YR el 1 ST w9 g 98 e & # iR v
i § TwEEal &7 AR 3 HTen # WeTer w1 fafy 1 v wewn o fafed v # e amee T e fafi
fafea s sifs fagt o spomTR @ ga Tm
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SR
foren ; formamy . ' T ; 3799
wad g %AW A Hr T T, GEIY
: e W g
n @ 3 4 (5) 6) @) (8) &
T fesi swm  tERTE@E 3 60 0 1 9
e vz | 185 671 0 0 17
frad @ ¥ 227 6M 0 ! 4
fradt vz d. 73 859 0 0 s
e w2 §. 190 862 0 2 19
st W=, 250 864 0 2 0

w 1 3 14
(€. 12016/69/2006~31 & A-111]
IR 3. faw, et wfee
MINISTRY OF PETROLEUM AND NATURAL GAS
. New Delhi, the 27th August, 2008 '
S.0. 2501.—Whereas by the notification of the Government of India in the Ministry of Petroleum and Natural
Gas S.0. No. 2693 dated 12-09-07 under sub-section (1) of Section 3 ofthe Petroleum & Mineral Pipeline{Aequisition of
Right of User in Land) Act, 1962 (50 of 1962), the Central Government declared its intention to acquire the Right of User in

the lands specified in the schedule appended to that notification for the purpose of laying pipeline for transporiation of
natural gas from Duliajan to Numaligarh Refinery Limited (NRL), Golaghat by Assam Gas Company Limited.

And whereas the Competent Authority has under sub-section (1) of the Section 6 of the said Act, submitted report
to the Government,

And further whereas the Centra] Government has, after considering the said report decided to acquire the Right ol'
User in the lands specified in the schedule appended to this notification.

Now, therefore in exercise of the power conferred by sub-section (1) of the Section 6 of the said Ac.l the Central
Government hereby declares that the Right of User in the said lands specified in the schedule appended to thls notification
hereby acquired for laying the pipelines:

And further in exercise of power conferred by sub-section (4) of the Section 6 the Central Government dircets that
the Right of User in the said lands shall instead of vesting in Central Government vests on this date of the publication of this
declaration in the Assam Gas Company Limited free from all encumbrances.

SCIHEDULE :
District - Sivasagar : State -Assam
SI.No. Name of Village Citcle Mouza  Patta No. Dag No. Area Remark
. B K L
M @ 3 @ (5) (6 M C (8 ) (10)
1. Gohain gaon Demow Bokota PPNo.-73 670 0 1 9
PP No.- 185 61 0 0 17
PP No.-227 673 0 1 4
PPNo.-73 859 0 0 5
PP No.- 190 862 0 2 9
PP No.-250 864 0 .2 0
Totalarea= | 3 14

[No. 12016/69/2006-ONG-111]
R. 8. SIKDAR, Under Scey.
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7 feett, 4 fmra, 2008

WAL 2502, 9T WER 7 Teifaam ok wfe
TEuETEd (4 F ST B afEmR = ek arfufm,
1963 (1962 %1 50) (Forl ¥ed v e 3 axfuforam
T T R W UW 3 H I9UR (1) F dHE W awa
TER # Wifeam R apfm Y A w s
e WAL 1065(3) dHE 3 g, 2008 BRI, W
ST © e syt W fififte gf & A (gfrean)
fafe 0 Teur g # WORMQU ® o 7 @ @
TEIHTEA T T T Yt g % it ® fag
A % waeE % fog swin s @
T F B T ARG O Y o

3R 3w T sfrge it i s %1 o
28~7-2007 e Iverd w1 4 ré off;

0 wnfysdt 3, sw afufam = o6 =1
wmrn(l) i W TER w A i 2 E

Eaﬁzwﬁmﬁﬁﬁuﬁmﬁaﬂém
e Fe g

3R R TR 7, 9 file W faam w1 1w
ﬁnﬁwgﬁwﬁwﬁﬁmiﬁmw#ﬁmﬁ
oy prafer €, 59 o T+ FfusR &1 ASH TR W
fafgea fo &

~aﬁz,’=“mm,meﬂﬁtﬁmaﬁwsaﬁ“ﬁw
(1) 3 e wiitRral o1 wam T qU, T8 s i 2
g 3fft :ﬁmamﬁm&ﬁ?ﬂw@
fagr % g suam % arfumr w1 el fran s €,
3l 9T TR, 9 SUPREH FY O 6 F 39w
(4) B veo iRl w1 WA w ge, w3 R
Wﬁ?ﬁ & o sy & I9dnT i iR, T oo
ElC R HY, g WER § fifeg T0 $ =,
wﬁrﬁ 1 WA T A T (e fafiRs |
it wtt ayeft, wfs 4 48 39Ein W
s, T YR i free ok vl @ ot v e,
Tt fireemal @ e, T (sfrean) fefvde # ffea B

fae . g ma 9 A #yFd (B H)-
AR AR RO 72 00.0601
7 0.1770
74 0.0934
74/378 0.0934
75 0.0930
76 0.0630
76/384 0.0616
Fel 0.6415

[¥. TA-14014/9/08-30.. ]
F. % i, @ vfEw

New Dethi, the 4th September, 2008

S.0. 2502.—Whereas by notification of
Government of India in the Ministry of Petroleum and Natural
Gas number S.0. 1065 (E) dated 3rd July, 2007 issuad under
sub-section (1) of Section 3 ofthe Petroleutn and Minerals
Pipelines (Acquisition of Right of Users in Land) Act,
1962 (50 of 1962) (hereinafter referred to as the said Act),
the Government of India declared its intention to acquire
the right of user in the land specified in the Schedules
appended to those notifications for the purpose of laying
pipeline for transportion of liquefied petroleum gas from
Mansarampura to BPCL pipeline project in the State of
Rajasthan by GAIL (India) Limited ;

And whereas copies of the said Gazette notification
were made available to the public on 28-07-2007,

And whereas the Competent Authority hag, under
sub-section (1) of Section 6 of the said Act, submitted its
report to Government of India;

And, whereas no ohjections were received from the
public to the laying of the pipeline;

And whereas the Government of India after
considering the said report and on being satisfied that the
said land is required for laying the pipelines, has decided
to acquire the Right of User thergin;

Now, therefore, in exercise of the powers conferred
by sub-section (1) of Section 6 of the said Act, Government
of India hereby declares that the Right of User in the land
specified in the Schedule is hereby acquired for laying the
pipeline; ‘

And, further, in exercise of the powers conferred by
sub-section (4) of Section 6 of the said Act, Government of
India hereby directs that the Right of User in the Jand for
laying the pipeline shall, instead of vesting in Government
of India, vest, on the date of the publication of the
declaration, in GALIL (India) Limited, subject to the termns
and conditions so imposed, free from all encumbrances.

SCHEDULE

Distt. Taluka Village Survey No. Area (o be
acquired

(inllect.)

Jaipur Jaipur Mansarampura 72 00,0601
73 0.1770

74 0.0934

74/378 0.0934

75 0.0930

76 0.0630

76/384 0.0616

Total 06415

[No. L-14014/9/08-G.1>. |
K. K. SHARMA, Under Sccy.
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74 fewelt, 29 =€, 2008
&, 3. 2503 —3eifin fomm atfufrm, 1947
(1947 &1 14) W 9T 17 & e # F=Q @R
e ez ofe wow frod @ weudd & weE
fraorr it ¥ Fde @ o, sy o it sidfme
faar 4 #=3ig R dAufe sfism smy & a9
(Tt . 10/2001) t yerilva w2, T FH0T @R

29-05-2008 i Wret §A o |
[4. TA-42012/8/2000-TE 3 (H-11) ]
MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 29th May, 2008

S$.0.  2503.——In pursuance of Section 17 of the
Industrial Disputes Act, 1947(14 of 1947), the Central
Gavemment hereby publishes the award (Ref, No. 10/2001)

ofthe Central Government Industrial Tribunal-cum-Labour

Court, Kanpur as shown in the Annexure, in the industrial
dispute between the management of Indian Institute of
Pulse Research and their workman, which was received
by the Central Government on 29-05-2008. '
[No., L-42012/8/2000-1R(C-11)]
AJAY KUMAR GAUR, Desk Officer
ANNEXURE
BEFORESRI R.G SHUKLA PRESIDINGOFFICER,
CENTRAL GOVENMENT INDUSTRIALTRIBUNAL-
CUM-LABOUR COURT SHRAM BHAWAN
ATL CAMPUS, UDYOGNAGAR,KANPUR

Industriai Dispute No. 10 of 2001
In the matter of the dispute between '
Sri Ram Kishore,
C/o Sh. Rajendra Prasad Shukia 115/193 A, 2 Maswanpur
Rawatput, Kanpur.
AND
The Director,

Indian Institute of Pulse Research G. T. Road, Kalyanpur,
Kanpur.

_ AWARD
1. The Central Government, MOI, New Delhi, vide

notification No. L-42012/8/2000 IR(C-11), dated.

25-6-2001 has referred the following Dispute for
adjudication to this tribunal.

“Whetheér the action of the management of India
Institute of Pulse Research, Kalyanpur, Kanpur, in
terminating the employment of Sri Ram Kishore w.e.f.
1-8B-1999 is legal and justified? 1f not, to what relief the
worker is entitled to?”

2. The case ofthe workman in shortthat is the worker
has been employed to perform the work of permanent nature
under the premises of the opposite party on it is also

3189 Gl/08—d

pleaded that the workman was paid wages at the end of the
month by the oppesite party as approved by the Central
Government at the minimum of the rate. It is also plcaded
by the workinan that with a view to avoid statutory dues,
the opposite party attached the work and with a licenced
contractor, It has also been pleaded by the workman that
he was continuing in the services from beforc the induction
of Contractor. Workman is employee of the oppositc party.
Workaman performed the work connected with agricultore
and the attendance of the workman was used to be marked
by the officers of the Managements.The production of the
opposite party was also used to be sold out 10 the
customers. It has also been pleaded by the workman that
he' tendered continuous service of 240 days of till he was
removed from the service of the opposite party w.e.f.
1-8-1999 in gross violation of provisions of Industrial
Disputes Act, 1947. Several fresh hands were industed by
the opposite party but he was not afferded any opportunity

~ of his re-employment, Opposite party has also violated the

provisions of rules of nature and social justice by not
regularising him in the service. On the basis of above it has
been prayed that the workman may be reinstated in the
service with full back wages, consequential bencfits and
seniority, '

3, The opposite party has filed reply whercin it has
been denied by the opposite party that there exist any
relatiodshlp of employer und employée between the
gontesting parties. The workman néver remained in direct
employment of the opposite party nor the workman was
ever paid wages by the opposite party directly. In fact they -
were the employees of the contracto who used 1o superwise-
the work of the workman. It is also deniedthat the existany
valid industrial dispute. Workman is not a workman as_
defiried under 1. D. Acf, nor the opposite party is an
industry. Management has emphatically denied having
engaged the workman in the employment in any capacity
whatsoever nar he was ever issued any appointment letter
by the opposite party. It has also becn-pleaded that for
giving regular and permanent employment, there is
prescribed recruitment rules and no authority of the
opposity party is competent to make appointment
dehoring recruitment rules. Since the workman was never
in the employment, question of terminating his services
from any date does not arise, Moreover, provisions of
Industrial Disputes Act are also not apphcable to the
workman. On the basis of above, it has been prayed that
the claim of the workman be rejected being devoid of merit,
baseless and misleading,

4. After exchange of pleading between the parties
the contesting parties adduced oral as well as documentary
evidence in support of their respective cases.

5. A bare persua! of the record would go to show
that in the instant case repeated dates for hcarings
arguments were granted by the tribunal to the
tepresentative for the workman but on each occassion on
one pretext or the other he sought adjournments and
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avolded to cohclude the case. Again further date of hearing
was) fixed In the case and when the case was called out
repl?esentatﬁve for the workman found absent and thereafter
the largumént advanced by the representative for the
management were heared. After the hearing was over in
the tase, representative for the workman appeared before
theltribugal and submitted that he had certain
repriesentatjon before the Ministry seeking transfer of the
is tribunal but a persual of the record shows
application is available on the record of the
is &lso no order received from the appropriate

6 Tribunal has considered the arguments advanced
case gt length and have also gone carefully through
e filelit is the own case that the workman was made
ployge of the contractor and it is the contractor who
to make payment of wages. The contention of the
workman totbe effect that he was working much before the
indugtion of the alleged contractor of which he is alleged
to bd the employee cannot be accepted by the tribunal as
no dEcume ary evidence is available on the record of the

case to subsfantiate the claim of the workman that he was
in th empl?yment of the opposite party much before the
indu#tion ofthe alleged contractor,

', Thd argument of the opposite party appears to be
soung that tl{ere exist no relationship of master and servant
between them and the so called workman, therefore, there
appefrs no valid industrial dispute between the contesting
parti¢s. In the absence any cogent evidence in support of
the claim ofthe workman, it is concluded that there never
existend any| relationship of master and servant between
the phrties and therefore, the alleged workman cannot be
held to be a workman within the definition of the workman
as given unfier the Act. If it is so rest issue becomes
infruftuous jas raised by the alleged workman in his
state ent oficlaim and therefore, need no consideration.

8 In the end it is concluded for the foregoings that
the igstant dase is not a valid industrial dispute as the
cla| nt hay palpably failed to establish that he never
rema ed in ctlve employment of the oppesite party or
that he was er issued any appointment letter, or he was
ever ptud his wages by the opposite party or his services
have been tdrminated by the opposite party. Therefore,
question of treach of provisions of the Industrial Disputes
Act, 1947, by the opposite party does not arise,

9. For the reasons discussed above, it is held that
since [nstant gase is not a valid industrial dispute between
the partles, aIleged claimant.cannot be held to be entitled
for relief as claimed by him. Reference is therefore,
answared acdordingly against the claimant and in favour

of thej opposite party.
' R. G SHUKLA, Presiding Officer

¢ fewdt, 5 3PRA, 2008

T, 3, 2504, —3ETE fE b, 1947
(1947 ¥1 14) H} 6T 17 F SFTE § $G THR A, 2
T o, % yEveR & dag freeel ok 3 s
# @7, sey ¥ fie e fram & S T
hifrr sfymo, om =g 9-11, 7 Koo & Tae
(Wed § 23/2000) ' YR FET §, S BT w@wH 5
5-8-2008 W XA o7 |

[¥. Ta-11012/81/1999-3ENR (TR-1) ]
TE T EE, T Sfyw

New Delhi, the 5th August, 2008

5.0, 2504.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947(14 of 1947), the Ceniral
Government hereby publishes the award (Ref. No. 23/2000)
ofthe Central Government Industrial Tribunal-cum-Labour
Court, No. 1I, New Delhi nowas shown in the Annexure, in
the Industrial dispute between the employers in relation
to the management of M/s. Jet Airways Ltd, and their
workmen, which was received by the Central Government
on 5-8-2008.

[No.L-11012/81/1999-IR(C-1)}
SNEH LATA JAWAS, Desk Officer

ANNEXURE

BEFORE THE PRESIDING OFFICER: CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL CUM-
LAROUR COURT-II, NEW DELII

Presiding Officer : R. N. Rai 1.D. No. 23/2000

In the matter of :

Sh, Sanjay Jisoria & 6 Ors.

C/o Airport Employees Union (Regd.),

3, Vithal Bhai Pate| House, Rafi Marg,

New Dethi-110001. ~Claimant

Versus

M/s. Jet Airways (1) Limited,
Clo. Taj Aircateries, 1Gl, Gurgaon
Road, New Delhi-110 037, —Respondents

The Ministry of Labour by its letter No. L-11012/81/1999-
IR(C-]) Central Govemment, dated 22-2-2000 has refcrred
the following point for adjudication:

The point runs as hereunder :—

“Whether the action of the management of M/s. Jet
Airways {India) Limited in terminating the services
of §/Shri Sanjay Jisorias, S/0. Sh. Suraj Bhan, Laxman
Singh, S/0. Narayan Singh, Rakesh Kumar S/o. Dev Raj,
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Kumar Gupta S/o. Sh. M. L. Gupta, Sanjay Yadav S/
o. Sh. Hans Rana, Satish Kumar,
S/o. Sh. Raghunath & Sh, Raj Kumar, S/o. Sh, Uday
Ram is legal and justified? If not, to what relief the
workmen are entitled to and from what date ?”

The case of the workman is that they joined on
different dates in 1996 and 1997, They worked continuously
under the management. They were never given bonus and
other facilities. To give the access in Taj Hotel premises
where the respondent business operation were going on,
Some workmen were given Identity Cards. The Identity
Cards of Sh. Sanjay Jisoria, Sh. Laxman Singh and Sh.
Rakesh Kumar have been filedas W1/1, WI/2 & WI/3.

That the workmen while working with the respon-
dent management used to fill up some forms/papers/chart
of the establishment. That the workman demanded legal
benefits. Their services were terminated illegally in
violation of Section 25 F & G of the ID Act, 1947.

The case of the management is that for loading and
unloading of materials into the vehicles. The management
has engaged certain persons purely on temporary basis,
The claimant Sh. Sanjay Jisoria and other happen to be
among such temporary workers engaged by the
management who worked intermittently for short duration
for loading and unloading of the meals and materials to
and from the vehicles.

That it was decided to assign the loading and
unloading of meatls etc. to the contractor and to make him
responsible for loading and unloading of the mater:als and
meals to the flight.

Sh. Laxman Singh was engaged on temporary basis.
Sometimes in the month of November, 1996, he worked for
four months and he left the service at his own accord. He
again joined as temporary employee only in the month of
February, 1998. Thus, he has not put in 240 days service as
claimed by him.

That similarly the other workmen Sh, Rakesh Kumar,
Raj Kumar, Sanjay were engaged on 28-1 1-1996,27- 08-1997
and 17-09-1998 respectively.

That the workmen were given temporary assignment
when they were available. They have never worked
continuously for 240 days in a calendar year or 240 days
preceding the date of their termination.

The workmen applicants have filed rejoinder. In the
rejoinder they have reiterated the averments of their claim
statement and have denied most of the paras of the written
statement. The management has also denied most of the
paras of the claim statement,

Evidence of both the parties has been taken.

Heard argument from both the sides and perused the
papers on the record.

It was submitted from the side of the workmen that
they worked from 1996 to 1998 continuously. It was further

submitted that they were engaged on monthly consolidated
wages of Rs.2,000.

It was submitted from the side of the management
that they were engaged purely on temporary basis for
loading and unloading purposes and payment to them was

made on the same day as per their work.

, . .

From perusal of the record it becomes quite obvious
that all the workman were dis-engaged on 12-6-1998. The
workman $h. Sanjay Yadav was ¢ngaged from 17-9-1997,
Satish Kumarfrom 27-12-1997, and Sh. Raj Kumar from 24-
12-1996, so there is no question of their performing duties
for 240 days as these three workmen have been removed
on 12-06-1998; Sh. Raj Kumar Gupta joined on 27-08-1997
and his services have been terminated on 12-06-1998, so
he has not performed 240 days work if his alleged peried is
congidered.

As per the claim statement Sh. Sanjay Jisoria, Laxman,
Rakesh Kumar were engaged in 1996. Their services have

also been terminated on 12- 06 1998.

All the- workmen have filed photocopy of Idenuty
Cards and photocopy documents from paper no. 6 to 14.
These documents are not on the letter head of the
management. No value can be attached to it. The
management has filed original register regarding
engagement and payment to these workmen.

It becomes quite obvious from perusal of the register
that only four workmen. were engaged. 1t also becomes
quite obvious from perusal of the register that the workmien

were made payment on the same day. On 22-11-1996
‘Sh. Sanjay, Jaspat Singh, Dan Raj and Anand Kumar were

engaged and payment to them of Rs. 80 was made on
27-11-1996. Sh, Dan Raj, Sanjay and Sh. Deepak Kumar

- were engaged and they were made payment of Rs. 80 on

the same day.

Similarly on 13-02-1997 Sh. Jashvir Singh, Bahadur
Singh, Ram Kumar, Sh. Raman were engaged and they were
made payment of Rs..80.

From perusal of payment made on 08-09-1997,
09-09-1997 and 10-0%-1997 it becomes quite evident that
the name of these workmen did not appear-on these three
dates. :

From perusal of the register it also becomes quite
obvious that 4-5 workmen were engaged for loading and
unloading purposes. These workmen were not engaged
regularly. On 22-11-1997 Sh. R.K. Sharma, Prem Narain and
Dinesh were engaged. There is no workman of the claim
statement on this date.

From perusal of the register it becomes quite obvious
that the workmen were engaged temporarily for a particular
day and payment was made on that day. On 22-11-1997
Sh, Satish Kumar and Raj Kumar were engaged. The two
registers filed by the management disclose that different
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workmen; were engaged on different dates and payment
wis madd on the same day.

The workmen have not filed any proof of their
working for 240 days. It appears that 4 - 5 persons were
engaged for loading and unloading purposes but the name
ofithese seven workmen does not appear on all the dates.
On some:dates there are 4 workmen and on some dates
there are B or S workmen but the names are different. As
.sut:h these workmen have not performed 240 days work
during th¢ period of their temporary engagement.

It iy settled law that the working of 240 days cannot
beproved by mere assertion of the affidavit. The workmen
have to prove working days by cogent documentary
e»fidcnc . The workmen are seven in number. The
management has engaged on some dates 3 workmen, on
sofne datés 4 workmen and on some dates 5 workmen.

From perusal of the original register regarding
payment and engagement of the workmen it becomes quite
ohvious that other workmen have been also engaged on
vakious dates. These workmen have been engaged only
on few dates and not-continuously, The claimants have
failed to grove that they have worked for 240 days. There
is no violation of Section 25 F of the 1D Act, 1947,

ltisinot the case of the workmen that the management
hak violated section 25°F, G & H ofthe ID Act, 1947.

Thd reference is replied thus:

The action of the management of M/s. Jet Airways
{India) Lifnited in terminating the services of S/Shri Sanjay
Jigoria, Sfo. Sh. Suraj Bhan, Laxman Singh S/0. Narayan
Sipgh, Rakesh Kumar S/o. Dev Raj; Raj Kumar Gupta
S/0. Sh. M.L. Gupta, Sanjay Yadav S/o. Sh. Hans Rana,
Saish Kumar, S/o. Sh. Raghunath add Sh. Raj Kumar
S/p. Sh. Yday Ram is legal and justified. The workmen
applicants are not entitled to get any relief as prayed for.

The award is given accordingly,
Dated : 23-7-008
R.N. RAl, Presiding Officer

! =% faeel, 8 anTET, 2008

. 3. 2505, —sWefne fam afufm, 1947
(1947 L 14) F 91 17 B FTROT § 29 TWHEA .
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(. Ta-11012/5/2008- SEAR(F-1) ]
E o6 JaTH, 2% Afusn)
New Delhi, the $th August, 2008

S.0. 2505.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947(14 of 1947), the Central
Gavernment hereby publishes the award (Ref. No. 22/2008)

ofthe Central Government Industrial Tribunal-cum-Labour

Court No. I, Chennai now as shown in the Annexure, in
the Industrial dispute between the employers in relation
to the management of M/s. Air India Ltd. and their workmen,
which was received by the Central Government on
5.8-2008,

[No. L-11012/5/2008-IR{C-1)]
SNEH LATA JAWAS, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
CHENNAI

Friday, the | 1th July, 2008
Present : K. Jayaraman Presiding Officer
Industrial Dispute No. 22/2008

{In the matter of the dispute for adjudication under clause{d)
of sub-section (1) and sub-section 2(A) of Section 10 of
the Industrial Disputes Act, 1947(14 of 1947), between the
Management of Air India Ltd. and their workman]

BETWEEN
SriT.C. Sekar Ist Party/Petitioner
AND
The Manager Air India, Chennai :  2nd Party/Respondent
APPEARANCE
For the Petitioner M/s. 8. Vaidyanathan
For the Management Exparte
AWARD

The Central Government, Ministry of Labour vide its
Order No. L-11012/5/2008 [IR(CM-1)] dated 28-4-2008
referred the following Industrial Dispute to this tribunal for
adjudication

the schedule mentioned in that order is :

“Whether the action of the management of Air India
Ltd., Chennai {(now NACIL) in dismissing Sri T.C. Sekar,
Asstt, Officer—Security from the service w.e.{.
25-3-2003 is justified and legal? To what relief the
concerned workmen entitled ?”

2. After the receipt of the Industrial Dispute, this
Tribunal has numbered it as 1D 22/2008 and issued notices
to both sides. The petitioner appeared through his
Advocate and filed Claim Statement and on the other hand
even after two notices the Respondent has not appeared
and he was set ex-parte on 23-06-2008.

3. The petitioner in his Claim Statement stated as
follows :

The petitioner joined Air India as Security Guard on
{1-05-1983 and in view of his sincere work he was given
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otit of turn promotion as Sr. Security Guard and
subsequently as Security Inspector and then as Sr. Security
inspector and lastly as Asstt, Officer (Security) in the year
1999. The petitioner has served nearly 20 years in an
unblemished record. While so, he was served witha Charge
Sheet dated 12-12-2001 for certain alleged charges framed
against him in terms of Certified Standing Orders. An

enquiry was conducted against him. In the enquiry, the

Enquiry officer found him guilty of charges and the
Disciplinary Authority passed final ordes on 25-03-2003
dismissing him from service. After passing of the order,
the Management preferred a petition before the National
Industrial Tribunal, Mumbai for approval of its action on
25-03-2003 due to certain disputes relating to service
conditions of Airline employees pending before the
Tribunal. But subsequently on 19-03-2006 i.e. after 3 years
an order was passed by the Tribunal in the application
filed by the Management for withdrawing the said
Approval Application but the Tribunal rejected the
application and the matter was posted for hearing on
19-01-2007. But, subsequently the Air India Management
took a similar plea and prayed for the disposal of Approval
Application as infrictuous/nonest due to recent judgement
of the High Court, Mumbai dated 17-04-2007. After that the
National Tribunal accepted the plea of the Management
and disposed of the Approval Application accordingly,
but permitted the petitioner to raise an Industrial Dispute
under Section- 10 of the 1D Act. Hence, the petitioner raised
the dispute challenging the wrongful termination, On the
material date in question, just before midnight a passenger
bound for Flight Sq 409 was apprehended by Air-
Intelligence Unit, Customs Officials for carrying contraband
goods in the form of around 440 Star Toitoises inasmuch
as the petitioner was on duty on that day alongwith others.
Hence, the Sr, Manager (Security) issued a memo dated
16-07-2001 suspecting that the petitioner only cleared the
said baggage reportedly containing the contraband goods
with malafide intention, though, the petitioner sought
permission to break off duty at 2000 hrs, on that day. Even
though the petitioner denied the allegation, the Enduiry

Committee appointed by the Compétent Authority

commenced the proceedings on 24-04-2002 and coneluded
the same on 09-07-2002. The whole proecess of enquiry
commenced with the delay of over six months from the
date of incident. The report of the Enquiry Committee is
not based on evidence on record. The bundle of
contradictions both in timings and the narration of events
on the date of incident brought out by various witnesses
and the Enquiry Committee has not analysed and failed to
analyse the deposition of Management witnesses and
documentary evidences in the proper perspective and
rendering a perverse finding. Without seeing the infirmities
the Enquiry Committee in a routine manner proposed a
punishment of dismissal. The Enquiry Committee has also
not considered the sincere service, devotion and
performance of the petitioner highlighted by the records.

Even though there are clear evidences to show that
Mr. Vijay Anand and Mr. Sainath also were in the X-ray
machine during the material time in question, the Enquiry
Commnittee has failed in his duties to thoroughly analyse
the above aspects but held him guilty purely on surmises
and suspicious. Therefore, there is a clear discrimination
on the part of the Management not only from the stage of
initiating of Disciplinary Proceedings but also in the
examination of witnesses by the Enquiry Committee. The
final order was passed on perverse finding of the Enquiry
Committee. Hence, for all these reasons the Petitioner prays
that the action of the Management, Air India in dismissing
him from service w:e.f 06-06-2003 pursuant to the order
dated 25-03-2003 is illegal and consequently he prays this
Tribunal to reinstate him in service with backwags,
continuity of service and consequential relief.

4, As against this as | have aiready pointed out, the
Respondent remained absent and he was set ex-parte.

Point for determination are :

() Whether the action of the Respondent
Management in dismissing the petitioner is
justified and legal?

(i) To what relief the petitioner is entitled to?

Point No. 1

’

5. The petitioner has filed Proof of Affidavitand also
filed 41 documents which are marked as EX. W1 to EX. W41,
The petitioner in his Proof of Affidavit has stated what are
all he has mentioned in his Claim Statement. He has also
filed all the documents given in the Enquiry Committee
proceedings. The learned counsel for the petitioner
contended that the Enquiry Committee without going
through the evidences has comé to a wrong conclusion
that the petitioner is guilty of the charges framed against
him. They have not followed the principles of natural justice
and has given a perverse finding. The Enguiry Committee
in a routine manner proposed the punishment of dismissal
and the final order awarding the punishment of dismissal
was also passed altogether by a different authority who is
not competent to impose the punishment in this case as
per the Certified Standing Orders. Therefore, the order
passed by the authorities is perverse without any
jurisdiction. The petifioner is sincere security man and he
was imposed punishment without any reasonable cause.
The Enquiry Committee has failed to analyse thé aspects
in the case and found the petitioner as guilty purely on
surmises and suspicions and they have come to the
conclusion, not on evidences on record: but only on the
basis of bias and prejudice against him, They have not
examined main wimesses who is responsible for the

" occurrences. Therefore, the final order passed on the basis

of perverse finding of the Enquiry Committee is not only
illegal but also against the principles of natural justice. The
petitioner filed appreciation letters and the letter of reward
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given by the Commissioner of Customs to prove that he is
a sincare Security Guard. Under such circumstances, he
prays the prayer of the petitioner is to be allowed.

6. As aéainst this as | have already pointed out the
Respondent has not appeared before this Tribunal nor filed
any Co’r.mter Statement as such there is no contra evidence
to disptove th¢ claims of the petitioner. Therefore, 1 find
this point in favour of the petitioner that the action of the
Responident Management in dismissing the petitioner is
not justified :}d not legal.

PointNo.2 |

i : .
The next point to be decided in this case to what
relief tl'*e petitipner is entitled?

7. In vigw of my findings of the action of the
Respongdent Management in dismissing the petitioner from
service'is not jlustiﬁed and legal. [ find the petitioner is
entitledito the relief. Therefore, | direct the Respondent to
reinstate the petitioner with backwages, continuity of
service |and copsequential and other attendant benefits.

8 Thus, the reference is answered accordingly. .

(Dictated to the P.A., transcribed and typed by him,
correctgd and pronounced by me in the open court on this
day the | 1th July, 2008)

_ K. JAYARAMAN, Presiding Officer
Witnesses Examined: ‘

For the | Party/Petitioner -~ : None "

For the |I PartyfManagement : None

Documédnts Malrked : ?

On the Petitioner’s side

Ex. No. fDate Description

Wi 1672001 Memo (Ex M 10)

w2 : 12-12-2001 Charge sheet

W3 2472001 Copy of letter No, MAA/02.08/
f ' 816(Ex M 17)

W4 24-7-2001 Reply of Mr. Sainath (ExM 18)

WS 132204 Captain S.K. Goswamy
' disposal before Tribunal

W6 28-6-2002 Mr. Giriprasad’s statement
J before Enquiry Committee
W7 13-7-2001 Page No. 52,Station diary
' entry of X-ray
w8 July 2001 Overtime form of July, 2001 duly
. signed
Wo July 2001 Attendance Register July 2001
(Ex M5)
Wi0 23-7—209] Letter from Dy. Commissicner
of Customs '
Wil 2472001 Reply letter of respondent No.

MAA/02.11.819 (Ex, M20)

WI12  20-5-2001 Statement of Mr. K.B. Doss,
Asst. Mgr. (Security)
WI3  19-6-2002 Statement of Mr. 8.L.Singh,
Mgr. (Security)
Wi4 472002 Statement of Mr. Johnson,
) (Security) Asst.
W15 2192005 Paper Cutting “The Hindu”

wie  31-10-2007
w17 29-11-2007
w18 16-12-2002

Paper Cutting *The Hindu”
Paper Cutting “The Hindu”
Reply by the Petittioner

w19 13-7-2001 Statement of Smugler Mr. Ismail
(Ex.M16)
W20 - [3-7-2001 Copy of Mahazar (Ex. M15)

W21 18-10-2001 Letter of the Commissioner of

Customs (Ex. M23)

W22 204-2001 Paper Cutting “The Hindu”

W23 1942001 Paper Cutting “Daily Thanthi”

w24 - Certified Standing Order cf Air
India for awarding punishment

of Grade Code and competent

authority

W25 19-6-2007 Judgement of NIT, Mumbai

w26  — Extract of Enquiry findings
{Page No. 4, ParaNo. 1.3) by
Inquiry Officer

W27 154-1997 Reward of Rs. 10,000 from
Commissioner, Customs

W28 11-1-1983 Certificate of Commercial Tax

for reliable , etc.
Appreciation letter for
detection of theft

W29  28-5-1985

W30  21-3-1988 Non-participation during sirike

W3l 8-8-1988 Appreciation letter for 125 gold
bar seizure

W32 14-6-1991 Commendation certificate for
forged passport detection and
‘for detection of fire arm

W33 296-1994 Report against subordinate
staff of theft

W34 7-7-1994 Appreciation letter for under
weighment of cargo

W35 611-1996 Detection of peacock feathers

W36 21-1-1997 Appreciation letter for under
weighment of cargo

W37 22-2-1997 Appreciation letter for under

weighment of cargo
Detection of excess baggage
Appreciation letter for under
“weighment of cargo
Appreciation letter for under
weighment of cargo

wig  27-11-1998
W39 3-2-2000

W40 234-2001

W41 1-8-1998 Merit Award 1997-98
On the Management’s side
Ex.No. Date Description:

Nil
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New Delhi; the Sth August, 2008

8.0. 2506.— Inpursuanceof Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government hereby
publishes the award (Ref. No. 302/2000) of the Centrat
Government Industrial Tribunal-cum-Labour Court, No.l
Dhanbad now as shown in the Annexure in the Industrial
Dispute between the emplyers in relation to the
management of M/s, BCCL Ltd. and their workmen, which
was received by the Central Government on 5-8-2008,

{No. L-20012/230/2000-IR (C-1)]
SNEH LATA JAWAS, Desk Officer
ANNEXURE '
BEFORE THE CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL CUM-LABOUR COURT, -

No.1 AT DHANBAD
PRESENT:
Shri H. M, Singh, Presiding Officer.

In the matter of an Industrial Dispute under Section 10(1)
{d)ofthe 1. D. Act, 1947

Reference No. 302 of 2000

PARTIES: Employers in relation to the

management of Bastacolla Colliery of

M/s, BCCL and their workman,
APPEARANCES

on behalf on the workman : Shri Ram Ratan Ram,
Jt. General Secretary,
B.M.U,

: Shri R. N, Ganguly.

on behalf of the employers \
' Advocate.

State : Jharkhand . Industry Coal.
Dated, Dhanbad, the 22nd July, 2008
AWARD

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section 10
(1) {d) ofthe L.D. Act, 1947 hasrefered the following dispute
to this Tribunal for adjudication vide their Order No, L-20012/
230/2000(C-1), dated, the 29th Septemper, 2000.

SCHEDULE

“Whether the action of the rhanagement of M/s.
BCCL Bastacola Colliery in dismissing Shri Ram
Asrey Kurmi from service w.e.f. 15-9-99 is just
and fair 7 If not, to what relief is - the workman
entitled 7

2. Asper W, 8. of the management it has been stated
that the reference is not legally maintainable. The present
dispute is individual one and had been raised at the
instance of the concerned workman. No union sponsored
the case of the workman in view of his undesirable
conducts and various indiscipline acts committed by him
during the tenure of his service. The concern workman
developed the habit of indiscipline misbehaviour with the
superior officer, threatening to superior officer and causing -
varlous antinational activities disrupting production and
causing huge loss to the management by various aots
constituting serious misconduct on his part.

3. The concerned workmarl was issued a chargesheet
dated 9/10-6-95 alleging that he prevented various workman
working in the 2nd shift from performing their duties and
caused hindrance and obstacle in the mine. His acts were -
considered as misconduct under clauses 26.1.4, 26.1.8,
26.1.10 and 26.1.15 of the certified Standing order of the
Company. He committed all such acts at 9 pit workings of
Chandmari Section of Bastacola Celliery which was under
the charge.of Sri S. C. Mitra, the then Assistant Colliery
Manager.

4, On 8-9-98 the ¢oncerned workman entered into the
chamber of Sri A. K. Singh, Senior Mining Engincer,
Bastacola Colliery while he was discussing the production
plan of 8 pit workings, Chandmari Sectlon with his
subordinate officers atabout 8.45 A M. and asked himto
allow his attendance marked disregarding his late coming
to duty and when Sri A. K. Singh expressed his inability to
do so, in view of the fact that attendance has alrcady
been closed at 8,30 A, M, the concerned workman became
furious and started shouting with loud voice and abused -
Sri Singh. The concerned workman was charged on 9-9-98
under clauses 26.1.4,and 26.1.10 ofthe certified standing
order for commission of the misconduct of riotous and
disorderly behaviour, threatening, abusing and habitual
and insubordination.

5. The concerned workman did not mend himsclf
inspite of several reformative attitude taken by the
management and lastly he committed one of the most
dangerous misconduct endangering the lives. of workinen
deployed in the mine besides causing huge financial loss
to the management on 28/29-12-98.

6. On 29-12-98 at about 5.00 A.M. the concerned
workman motivated, excited and abated the five workers,

- 8/8tiJaydeb Kalindi, Ramcharitar Bhuia, Bhola Bhuia,

Gobardhan Dusad, Shyam Sundcr Prasad all miners/
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loaders to climb up the top of the headgars of Victory
and Chandmari Sections of Bastacola Colliery to put
pressurg on themanagement for withdrawal/cancellation
of the transfer brders issuedto 9 workmen and thereby
Stoppci the wnhdmg operations causing 197 employees
trapped in the mine facing the danger on account of
inflow of gas ahd water spreading alarming situation in
the colliery. At the intervention of Jharia Police and
CISF Jawans,: 83 persons could be evacuated from
victory } &2 pits by 11 A.M. on29-12-98. After departure
of the Police,ithe concerned workman motivated the
aforesald workmen to climb up the headgear top again
and the work:{%n trapped inside the mine continued to
remain till 3 PM. on 29-12-98 when subsequent attempt
made b}' CISF pould get them evacuated. As a result, the
company suffered huge loss on account of loss of
productlon tovtards payment of wages to the workers and
towardj payment of demurrage charges for non-despatch
of codl, ithe total loss accruing to being
Rs. 9,12|882. This also caused disruption in industrial ralation
and caufed seripus repercussion on the administration.

7 The rﬁanagement issued a chargesheet dated
2-1-99 under various clauses of the Certified Standing
Order ih respebt of the acts and omissions committed
by the workmdn on 29-12-98 referred to above. The
conerned worliman submitted his reply taking the
defence plea of allibi expressing his ignorance about the
acts cothmitted by him as per the allegation levelled in
the chafgesheet.

8 Therd fter the management appointed the

Enquiryt Ofﬁctr and the Presenting Officer inrespect of

the 3 chdrgeshegts referred to above and the departmental
enquires were conducted against the concerned workman
in his p!'esence; The concerned workman was given full

oppottunity to Pefend his case by cross-examining the ~

management witnesses, giving his own statement and
producipg his defence witnesses,

9. The concerned workman was found guilty in all
the departmentp] enquires held against him fairly and
properly in acdordance with the principles of natural
justice. .

10. The Disciplinary authority after examining all
the aspects issued a letter dated 2-8-99 enclosing
therewith copies of the enquiry reports in respect of the
three chhrgeshdets, giving opportunity to the concerned
workmah to submit his representation, if any, on the

enquiry reports and the findings to be considered at -

the time! of finalisation of the matter relating to his guilt
and imposition of penalty.

I.{. The concerned workman submitted his
represer’tation in a manner indicating his avoidance of
responsibiliticsion the happenings which took place in
the colliery on the dates mentioned in the chargesheets,

The Disciplinary Authority considered the enquiry report,
the enquiry proceedings and the submissions made by the
concerned workman, and accordingly, obtained the approval
of the General Manager of Bastacola area for his dismissal
from sercvice. The concerned workman was dismissed from
his service by letter dt. 15-9-99. It has been submitted by the
management that their action in dismissing the concerned
workman from service is legal, bonafide and the concerned
workman is not entitled to get any relief.

12. 1t has also been said in the rejoinder that the
concerned workman’s performance was not satifactory as
per service record. It has also been stated that the concerned
workman was issued chargesheet on 9/10-6-95,9-9-98 and
2-1-99 for his alleged misconduct but management has
adopted reformative view and kept the disciplinary action

" suspended in anticipation of improvement in his conduct on

the supposition that he would reform himself as chargesheet
issued to him were hanging over his head. Unfortunately,
the concerned workman proved to be beyond reform and
committed the misconduct of such a nature on 29-12-98 that
the management was compelled to issue the chargesheet
dated 2-1-99 and conducted departmental enquiry according
to the provision of law leading to the imposition of penalty
of dismissal from service. In such circumstances, the
concerned workman cannot blame the management for taking
disciplinary action against him because of his habitual
indiscipline and comission of misconducts of highly
dangerous and serious consequences. The managemen: had
filed a civil suit for recovery of the damages caused to the
company and that has no concern with the departmental
action taken against the concerned workman leading to his
dismissal from service. Under the circumstances, it has been
prayed that the action of the management in dismissing the
concermed workman from service was legal, bonafide and
justified and the concerned workman is not entitled to get
any relief.

13. The concerned workman has submitted his W. S.
stating that the Govermment of India, Ministry of Labour has
been pleased to refer his case before the Tribunal for carly
adjudication. It has been stated that it is wrong that the
dispute cannot be maintainable as per 1. D. Act, 1947 when
the concerned workman by himself has raised the [, D. under
Section 2A of the . D. Act. It has been submitted that the
concerned workman never committed indisciplined acts
during his service. It has also been stated that he has ncver
committed any misbehaviour with any superior officer and
he is very dutyfull workman. It has been said thal the
chargesheet against the concerned workman was issued with
malafide intention and he has been dismissed from service
arbitrarily, biased and unjustified. He has never motivated,
excited and abated the five workers viz. $/Sri Jaydeb Kalindi,
Ramecharitar Bhuia, Bhola Bhuia, Gobardhan Dusad, Shyam
Sunder Prasad all miners/loaders to climb up the top of the
headgears of Victory and Chandmari Sections of Bastacola
Colliery to put pressure on the management for withdrawal/




[ % fi—&va 3(ii)]

R A« R 6, 2008/ 19, 1930 ‘ 5087

cancellation of the transfer ordérs ia&uéd temé-v-véskmen
and thereby stopped the winding operations causind 197
emplayces trapped in the mine. He was ol present on

any jngident an 29-12-98 at the calliery. The chavacsheet

which the management issued ta the coneerned workman
is illegat and o fair and proper anziiry. has been
conducted. 8o it has been H13%ed that the erdet of dismissal
be set aside and an Award be passed in favour of the
cqmcemed workman with direction to the mafagement to
reinstate the concerned workma in his original job with
full back wages and ather Consequential benefits from the
date of his distiissal. ) |

_ 14. Regarding faimess of enquity it has been held
by the Tribunal on 21-6-2006 that the domestic enquiry
conducted against the concerned workman by the
management is fair, Btoper and in accordance with the
principle of naterii justice as per submissioii thade by the

"Umesentative of the eoncerned workman.

|3, The representative of the workman stated in
course of hearing argument on merit that he was not present

ok the date of incident en 29-12-98 because he has got no .

edheein. [Auwl it seems 1o be not believable as per evidence
prodiced by the eancerned workman himself and
management. Because afthe fact that as per annexure-C it

has been written by Coal Mines Piece rated Workers -

Associalion on 20-9-99 wherein it has been stated that the
concerned workman is the Branch Secretary of Coal Mines
Piece rated workers association of Bastdcola Colliery. The
-concerned workman in his representation marked as
Annexure-B di. 11-1-99 at page-4 has stated that he is not
{eader of the union. So he has no concern regarding the
alleged ineident. It shaws ¢ontradiction from his stalement
as well as from his ynion. Moreover he has written
Annexure-B which is a letter di. 11-1-99 wherein he has
admitted in para-8 that he has boen issued letters for two
times for his miseonduet. Regarding his absence on the
date of incident on 29-12-98 an FIR has been lodged by the
management against the concerned workman with certain
cd-workers, It shows that the incident has been taken
place and FIR No. 2222376 has been lpdged. In thisrespect
ihe concerned workman stated that he has been acquitted
in the abpve ¢ase. In this respect the Ld. Lawyer for the
management has atgued that the concerned workman has
been acquitted on the ground of hostility of the witnesses.
1t shows that the congerned workman is so powerful that
he got hostiled to Rix witnesses stated in the first FIR. As
per Civil Suit Ne. 2/99 (M/s. BCCL & another-versus-
Somaru Yadav and 6 others) in which case compensation
and damages has been damanded by the management
against the wopkmianamounting to Rs. 9,12,000 regarding
loss caused ta the eompany due 1o the act of the workman
on 29-12-98,

16, Civil/Criminal case has got no concern with the
deparimental enguiry because in a Criminal cases

3188 G108-5

conviction cannot be made on presumption because
prosecution has to prove his case beyond reasonable
doubt. Clvil Case cannot be ground for challenging
deparimentai enquiry against the concerned workman.

17. | Bave gone through the entire papers submitted
by the managemeiit which shows that the concerned
workman was issued chargesheet dated 9/10-6-95 for
which the congerned workman has submitted his reply by
Ext. M-2 for dropping the chargesheet. The-enguiry report
shows that the copcerned workman was present in the
proceeding and he has fully pawticipated in the enquiry.

After conclifding the enqairy he has been issued letter by

the management along with enquiry report dt. 2-8-99
which has been received by him and after that he has made
his representatien against the abde enquiry report
suggesting for dismissal on 11-1-99, Management afier
considering his representation and after giving copy of
enquiry report passed order of dismissal after considering
his rgpresentation dated 11-1-99. It shows that the
concerned workman is indisciplined. Such persons should
not be in the setvice of the management. If such persons
are allowed to remain in the services it will create the
atmosphere of indiscipline in the industry resuiting loss ot
production and unrest in the industry.

In the result, the following Award is rendered : -

“‘The action of the management of M/s. BCCL.,
Bastacola Colliery in dismissing Shri Ram Asrey
Kurmi from service w.e . 15-9-99 is just and fair.
Consequently, the concerned workman is notentitled
10 get any relief.”

H. M. SINGH, Presiding Officer
= e, 6 ST, 2008
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New Deihi, the 6th August, 2008

S.0. 2507.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 45/97)
of the Central Government Industriai Tribunal-cum- Labour
Court, No.I Dhanbad now as shown in the Annexure in the
Industrial Dispute between the employers in relation lo the
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manaE,ementiof M/s. BCCL Ltd. and their workmen,

which was i received by the Central Government on
6-8-2008.

[No. L-20012/470/94-IR (C-1)]
SNEH LATA JAWAS , Desk Officer
| ANNEXURE

EFORE THE CENTRAL GOVERNMENT
DUSTRIAL TRIBUNAL, NO. 1 DHANBAD

; j PRESENT:
' Shr H. M. Singh, Presiding Officer.

In thel matterjof an Industrial Dispute under Section 10(1)
(d)ygfthe I D. Act,, 1947

Reference No. 45 of 1997

PARTIES L Employers inrelation to the
f . management of Lodna Area of
M/s. BCCL and their workman.

| APPEARANCES
on behalfonithe workman : Mr. D. Mukherjee,
' Secretary,
B.C.KU.
on behalf of lte employers : Mr. D.K. Verma,
: 1 Advocate.
State 1 JharkH:and : Industry Coal.
: Dated, the 21st July, 2008
AWARD

1. The Government of India, Ministry of Labour, in
exercq;e of th¢ powers conferred on themn under Section 10
(1) (d} of the!L.D. Act,, 1947 has refered the following
dispute to thig Tribunal for adjudication vide their Order
No. L-20012/470/94 (C-1), dated, the 4th February, 1997,

SCHEDULE

“Whethpr the demand of the Unjon that Md. Sakur
Ansary | .and others as per list - annexed with the
Order of reference are eligible for regularisation
from retrospective effect by the management of
Lodna Area of M/s. BCCL is legal and justified ? If
50, fo what reliefare these workman entitled 77

2. The case of the management as disclosed in their
W.S. i§ that 1he reference  is not maintainable legally
because there: is no employer-employee relationship
between the management and the concerned persons. So
no industrial dispute can exist between them. It has been
assertel that some of the concerned persons happen to
be workman of Sri Salim Khan, Shaft Sinking contractor
and tht rest of the persons are job seekers who have
includ¢d themselves in the list to get recruited in the
employment of the company with the help of litigation,

3. It has been stated by the management that they
issued Work order to Sri Salim Khan in the month of
September, 1987 forsinking of No. 10 Pitof Bagdigi Colliery
from the bottom of Il Seam to the bottom of 10 Seam
covering a depth of about 93 meters. The finished diameter
of the shift was required to be 4.6 metres and it was
stipulated in the work order that the sinking job wasto be
completed within a period of 8 months as per the plans
supplied to the contractor. The contractor was required to
get the sinking operation from the bottom of 11 scam by
deepening the existing pit No. 10 available from the
surface.

4. It has also been submitted that the rate of sinking
was fixed per metre depth of sinking done in No, 10 pit.
The contractor was requircd to carry on all operations by
engaging his own workers using his own machinerics,
plants and equipments and deploying his own supervisors
to supervise all the job. The management agreed to supply
explosives and detonators  required for the blasting
operations in the course of sinking the pit and the contractor
was required to make payment of the cost of explosives

* and detonators used by him.

5. [thas been stated that the contractor was required
to make payment of wages, bonus etc. to his workers and
required to make payment of compensation under the
Workmen’s Compensation Act in the event of any accident
to his workmen inthe course of and arising out of sinking
operations carried on as per the contract deed.

6. as per management’s W, S, the contractar was
required to submit his bills and after proper verification
and checking the samc used to be paid to him. The
management at the same time was required fo provide safe
working place to the contractor and his workmen and o
discharge its obligation the management deployed the
Overman and Mining Sirdar to make inspection and ensure
providing safe working place to the coniractor during the
entire shift when the workmen are engaged.

7. The possession of the pit No. 10 was given to the
contractor and he organised all the operations at the pit
and remained incomplete control of the pit for the entire
period during operations of the shift sinking jobs. Thus
the contractor cxerciscd the power of management,
direction, control of pit No. 10 during the period of its
sinking and control and supervise of the workmen working
under him.Thus the persons who worked as contrictors
workers have no right to claim for their absorption as
workmen of the company after completion of the sinking
jobs.

8. The sinking job is purely temporary work carried
on once in 10-12 years at the time of making excess to a
new coal seam after extractions of coal from the higher
seamn. The extraction of coal from a seam takes aboput 20
years or s0 and the depcnding of the shaft for increasing
of the depth of pit to have excess to fower seam may be
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undertaken after 10-12 years after completion of extracton
work of the upper seam for half of its area. The extraction
of coal is carried on in two different stages : by
development process pillers are formed and by extraction
process depillaring is done and the coal is extracted leaving
the supporting pillars of the shaft intact. Thus the shaft
remains intact and progress from the surface upto bottom
of the coal seam from where coal is scheduled to be
extracted
Considering the nature of shaft sinking job and the duration
and intervals at which such jobs are available, such jobs
are only entrusted to a specialised contractor. There is no
scope for regular employment of shaft sinkers in a colliery.

9. Considering the nature of the job the Central
Government has not issued any notification U/s 10 of the
the Contract Labour (Regulation and Abolition) Act, 1970
prohibiting engagement of contract [abours on the shaft
sinking jobs. ,

10. 1t has been denied in the rejoinder by the
management that the concerned workmen are working as
stone cutter for putting 190/240 days of attendance in a
calendar year, It has also been denied that the concerned
persons are working on permanent and prohibited job of
stong cutting, and it is also wrong to say that they
worked under the direct control and supervision of the
management and equipments for execution of the jobs are
supplied to them by the management. It has also been
denied by the management that they pay wages to the
concerned persons and that the concerned persons are
rendering service and producing goods for the benefit of
the management. It has been submitted by the management
" that some of the concerned persons worked as shaft sinking
mazdoors under the contractor Sri Salim Khan and rest of
them are job seekers. Therefore, the question of making
payment of wages to the concerned persons by the
management did  not and cannot arise. It has been
‘prayed that an Award be passed  in favour of the
management holding that the concerned workmen are not
entitled to get any relief. '

I1.On behalf of the workmen a W. S. has been filed
stating therein that the concerned workmen are the
workmen ofthe management at l.odna Area of M/s. BCCL
and they are stone cutters doing job continuously with
unblemished record of service. It has also been stated that
the work of stone cutting is under permanent and prohibited
category of job and also they have done work for more
than 190/240 days attendance in each calendar year. Their
job is of permanent and perennial nature and they have
worked under direct control and supervision of the
inanagement. All the implements for execution of the job
are being supplied by the management.

12. 1t has also been stated that as per Mines Act,
Rules and Regulations all underground workmen are legally
bound to work under direct control and supervision of the

competent person such as Manager, Assistant Colliery -

continuous after intervals of 10 to 12 years,

Manger, Overman, Mining Sirdar etc. The above stone
cutting job has been prohibited by the Govt. of India,
Ministry of Labour w.e.f. February, 1975 which was
challenged before the Hor'ble High Court, Patna Ranchi
Bench and the Full Bench ofthe Hon"ble Patna High Court
confirmed the decision of the Ministry.

13. It has been stated that the management has
been paying the concerned workmen befow the wages
prescribed in the NCWA. The concered workmen have

"been rendering service for the benefit of the management

and the management has been disbursing the wages Lo
the concerned workmen in the name of certain alleged
intermediaries only to camouflage  the real issue and to
pay the concerned workmen below the rates of NCWAs. It
has been mentioned that the demand of the union for
regularisation ofthe concemed workman with reirospective
effect is legal and justified and the action of the management
innot regularising the concerned workman and not paying
them wages as per NCWA is illegal, arbitrary, unjustified
and against the principles of natural Jjustice. So prayer
has been made that the reference be answered in favour of
the workmen directingthe management for regularisation
of the concerned workmen with refrospective ¢ffect with
all arrear of wages  and consequential benefits.

14, In order to sublstantiate their case management
has examined MW-t who has proved Ext. M-1 and M-2
and also produced MW-2 who has proved already marked
Ext. W-1, On the side of the workmen to support their case
WW-I has been examined who has proved Ext. W-i,
W-1/t and Ext. W-2.

15. Heard Ld. Advocate for the management and
the representative of the workmen and also perused the
rgcord.

16. It is the case of the conceméd workmen that

" they are working in the underground Mines of Lodna Area

since 1987 continuously and performing permanent and
perennial nature of job of stone cutting in the underground
under direct control and supervision of the management
and they have put 190/240 days attendance in each calendar
year. All the implemenis for execution of job are being
supplied by the management and. in this way they have
been working from 1987 to 1996. In the year 1996 they have
been stopped from work by the management from duty
without assigning any reason. It has been argued that they
were originally appointed by the contractor through
whom they were working but the management changed
the name of the contractor from time to time and implements
are supplied for underground work by the management
and also wages paid to them for which registers have
been prepared and it was obtained in presence of the officer
of the management. So they should be regularised and
their wages be paid according to rules. It has also been
argued that the management employed them through
contractor only to camouflage the real issue because the



Sugt THE GAZETTE OF INDIA : SEPTEMBER 6, 2008/BHADRA 15, 1930

T p—

[PAR"; II fSIL 3(11)}

wark is of permanent and perennial in nature. The
representdtive of the  workman has referred to a decision
reported in LLN 1999 (2) page 612 in which Hon’ble
Supreme Court laid down overall control of working of
coftract | labour including administrative control
reipaining with  the Board-Board neither registeted as
principal-employer nor contractor was licensed
cofiracton—Held, at lifting the veil it is clear that there
wis no cantract  system with the Board as work was of
g:-uj::nnial ature - -Contractor has to be kept out—So called
costract system was only a camouflage-Employer-employee
relptionship is easily visualised Employees who have
woyked fdr more than 240 days in a year are entitled to be
abgorbed *ermanently in the Board.

7.4 egarding license it has been argued by the Lid.
Adifvocale tf the management that license has been issued
in favour | of the management by the concerned authority
as | per Cagntract Labour (Regulation and Abolition) Act
1670. As  per Annexure filed by managent as contractor
Salym Khap to whom contract has been given for performing
thet job as per annexure enclosed in Ref. No. BCCL/BC/
Pl’l{ 97’25 dated 12-2-92. It shows that when only 10
wotkers were engaged by Satim Khan no registration is
required.

18. Representative of the workman also referred a
decision ragported in 1962 LL]  page 131 inwhich Hon’ble
Supreme Gourt laid  down that management employing
tabour through Mukuddams—Such Mukaddams
deducting ﬂherr commission from out of the wages payable
to %ye concerned workmen so employed should be treated
as direct employee and that Mukkamdas should be taken
over as reiular semi-skiiled employees ofthe eompany. In
the presenticase there is no proof or allegation of workmen
that conlragtor getting any commission regarding wages

paid to the concemed workmen by the company. The
GChscnta%ve of the workman has referred a decision
reparted in $CLJ Vol. 6 page 3867—U. P.1.D. Act, 1947 in
which Hor’ble Supreme Court laid down that on the
urdinary grjammatical sense of the words ‘employed bya
factory’ occurring in the Standing Order, they include

evety person who is employed to do the work of the factory. -

Thd use of the word ‘by’ has nothing to do with the
question asto who  makes the appointment. The reason
why ‘by’ was used instead of *In’ appears to be to ensure
that:if a person has been employed to do the work of the
industry, whether the work is done inside the factory or
outside the factory, he will get the benefit of the Standing
Ordprs. The representalive of the workman also referred
another dedjision reported in LLJ Vol.2 1964 page 633 in
whlph Hon ble Supreme Court laid down that A bidi
marﬁufacturprs engaging anumber of persons on contracts
for getting, the work of rofling the bidies done. Such
persons in 1um engaging a number of other persons. The
perspns so: engaged taking the Ieaves home for cutting
mprpper sﬂaves The work of rolling the bidis done by
sucf] persons in the premises of the intermediaries with

the :hatcrlais supplied to them by such intermediaries. The

el ST

necessary materials such as thread, bldl leaves and tobacco
supplied to his Intermediries By the bidi manufacturer.
Payment to the bidi rollers made on picce-rate basis. Such
payment plus the commission due to the intermediaries
ultimately made by the bidi manufacturer. The
intermediaries found to be men of impecunious. The
representative of the workman also referred a deciston
reported in CLLJ Vol. 10 page 21—Cantecr, Workers
employed by Co-operative Socicty are empliyees of
appellant company within meaning of Bombay Industrial
Relations Act, 1946.  In the present case there is no
cooperative society employing the present workmen, The
representative of the workman also referred another
deciston reported in SCLJ Vol. 15 page 112 in which
relationship of employer and employce has been discussed
and duty of the Court has been indicated. The
representative of the workman has also referred a decision
reported in LLR 1994 page 634 in which Hon’ble Supreme
Court laid down that regarding contract  labour—Right
to regularisation in the employment of the principle

employer-—Whether  the engagement and employment of

labourers through a contractor is a mere camouflage  and
smoke screen.—It ts a question of fact hzave o be
established by the contract [abourers on the basis of
requisite materials. He has also referred a decision reported
in [995-11 CLR- 214 in which Hon’ble Superme Court lad
down regarding Contract Labour (Abolition and Regulation)
Act, 1972—S5.10-Railway Pereel Porters working on conlract
labour incertain Railway Stations claim direction for their

permanént absorption—Report of Asstt. Commissioner of

Labour, Central Governiment of Lucknow was called for--
Report is received inter alia stating that parcel handling
work is permanent and perennial in nature- —The Supreme
Court following the decision in the case of R. K. Fanda Vs.
Steel Authority of India 1994 11 C.L.R. 402 issued dircetion

for absorption and regularisation of the potitioners:

according to the terms indicated in the judgement. The
representative of the workman has also referred a deeision
reported in 2007 LLR 1029 of Hon’ble Caleytta High Court
and also 2007 LLR 1032 of Hon'ble Madras High Court. tHe
also referred to a decision reported in 2007 AIR SCW 6904
in which Hon’ble Supreme Court laid down that when the
petitioners are the daily wage employecs of Co-operative
Electric Supply Society—was taken over by Liectricity
Society Board—Electricity Board toregularise the services
of the daily wage employees who were working from

4-5-1990. Such workers cannot  be denied  benefit of

decision of Board permitting regularisation. [n the present
case there is no sociéty and no deeision has been taken
by the Board for regutarisation. The representat:ve of the
workman also Hled copy of Award of this Court bearing
Reference No. 58/1992 and also evidence of WW-{, Ww-
2, MW-1 and Writ Petition No. C.W.1.C. No. 199197 (R)
also L.P.A. No. 214/99 (R} of Hon’ble Pamna High Courtin
the avove Ref. No. 58/92.

19. Ld. Advocate for the management argucd that
the concemed -workman has not produced Salim Khan
under whom they were working and Salim Khan was
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important witness. 1o support their case. Hm mere verbal
aflegation cannot be accepted.. He has also argued that
WW-1 has stated on oath I chief that otiginatly they were

. appointed by the contractor viz. Wajir Khan and Walir
Khan has also not been produced and examined by the
concerned workimeh o suppott theit caie. Moreover, in
ctoss-exatnination. the above witness W W[ who is himself
a party to the case has stated that Ext.-2 series .are not the
slips for taking implements for work from: the Stores, rather
these  are the siips for issue of cap lamp. It is a fact that
these slips (Ext. W-2. serigs } are not pertaining to Bagdigi
Coliiery rather these pertain to Jairampur Colliery. It shows
that slips Ext. W-2 seriés are not going to help in any
way 10 the concerned workmen “because these slips are
refating to Jairampur Coliiery. Present case is regarding the
Bagdigi Colliery and it has also beenstated by WW-1"that
Bagdigi and Jairampur Colliery are seperate collieries their
colliery Managers are also seperate. He has aiso stated
that at No. 10 pit of Bagdigi Colliery the work of sinking
was being performed. It supports the case of the
management that only sinking work was allotted for
performing by Salim Khan as per contract Ext. M-1 in
which terms and conditions are mentioned. It has been
stated clearly in the above contract in para 6,7 and 10
which is as follows : —

“‘Para—6— You shall be required to pay wages and
other benefits to your workmen as per
the law. The management shail not
accept any liability in this connection.

Para—-7-—All compensation payable to the persons
employed by you as per the workmen's
~ Compensation Act for injury received
or death arising out of the drivage of
incline shaft or other operation
connected thereto shall be payable by
you. If the company has to pay any
~ such amount, the amount so paid shall
be realised from your security money
and/or pending  bill.

Para-—10-Job should be carried out as.per guidance
of the Colliery Management.”

1t shows that only sinking work was done by the
contractor Salim Khan for which workmen were employed.
It has been admitted by WW-1 that sinking work was being
done at Bagdigi Colliery. The above witness has also stated
in his cross-examination at - page 3 *‘I have got no paper
to show that I have worked in that colliery.” He also stated
that none of the concerned workmen have any other
proof to show that they have worked in the said - colliery

1t shows that when on oath the concerned workman has

stated that he himself along with other workmen have not
worked under the management of Bagdigi Colliery. It shows
that they cannot be regularised .as prayed for. The
representative of the workman has argued that MW—2 in
his cross-cxamination has deposed ‘‘1 cannot say whether
any staiement made in respect of the concerned workman

R W :MS,mmts, 90 ‘ 5091

beihgthe workman t}ﬁhe comracmf, mmed Sal@m Khan is
Yrue of Aot 2” Hehas argued that workman's statesent ‘be
acceptedand there - isno gfonndand}u:tiﬂcanon exeepting
such Statement of werkman WW-1. .

19, The representaﬁw af the workman has atgued

“that MW:=1 in his gross-examination has stated that *'l

have not wpmised ‘the work of underground mine.
Whoever enters into underground mine his attendance is
marked in Form *C’ registér..  The registration certificate
which has been proved by me is of the year 1994. In this

- registration certificate the name of Salim Khan is not there.”
- When anything is stated on oath verbally where there is

documentary évidence, documents should be accepted
because man.is can teli iie but-document cannot. When it
has been clearly stated by the management that Ext. M-1
has been issued by Mr. M. K. Gupta there is no ground to

‘veject this paper mainly on the ground of verbaily saying
by MW-1 that “1 have not seen license in the name of

Salim Khan as contractor.” It shows that the persons imight
have worked in Jairampur Cofiiery whreras they have tried
to make out a case that they worked in Bagdigi Colliery.
Regarding Bagdigi Colliery no document has been fijed by

. the concerned workmen showirig that they worked even

as contract labourers' of contractor Salim Khan,

20. Merely by paying wages to the concerned
workman by the contractor in the presence of the
management’s official does not create any relationship of
employer and employee.. Ext. W-1 is a wage register in
which name and address of contractor has been mentioned
as Salim Khan. The name of establishment rate of daily
wages paid is also mentioned. It also supports the casc of
the management that the concerned workmen have worked
under the contracter and wages have been paid to them by
the contractor himself in presence of the management
official, This Ext. W-1 shows “hature of work™ has been
cut down by addition and over writing “Stone cutting”
when they have already filed and put EXt.-2/1 in which it
has been mentioned aiready Jairampur Colliery and in
cross-examination at page-2 WW-1 has stated thatat No.10

Pit of Bagdigi Colliery sinking work is being performed.

21. Ld. Advocate for the management has referred a
decision reported  in 2001 Lab. i.C. page 3656 in which
Hon’ble Supreme Courtlaid  down :—

(G) Contract - Labour (Regulation and
"Abolition) Act (370f 1970) S. 10—Naotification dated
9-12-1976 issued by Central Goyt.—Notification
prohibiting employment of contract labour—
Issuance prerequlrements-—-—Factors mentioned in
S. 10 (2) are to be considered by Govt. in respect of
each estiblishment—Omnibuys l\onﬁcauon not ..

. pemisslhie——~Nouf ication dated 9-1 2- 1,976 prohibiting
employment of contract labour for sweeping,
cleaning, dusting and watching of bwldmgs owned

_ or occupied by establishement in respect of which
Central Govt.is the appropriate Govt.—Is omnibus -

“notification shows non-application of mind—Liable
to be set aside.
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Neithe'( Section 10 of the CLRA  Act nor any other
provigion in the Act, whether expressly or by necessary
implidation, provides for automatic absorption of contract
labout on issying a notification by appropriate Government
under sub-gection (1) of Section 10 prohibiting
emplgyment pof contract labour in any process, operation
or other wark in any establishment. Consequently the
principal emgloyer cannct be required to order absorption
of the cotrpet labour working in the concerned
establishme

{The cofcept of automatic absorption of the contract
laboul on isspiance of notification under S. 10 prohibiting

emplgyment jof Contract labour in any establishment, is

" neithdr alludgd to in the report of the joint committee of the
Parligment pn the Contract Labour (Regulation and
Abolition) Bjll 1967 or in the statement of abjections and

elfare) measures provided under the various
igions of the Actclearly be speak treatment of contract
labouf as employees of the contractor and not of the
principal employer. 1t is therefore difficult to perceive on
in S. 10 any implicit requirement of automatic absorption
of coptract {labour by the principal employer in the
concgrned egtablishment on issuance of notification by
the appropdiate Govt. under S. 10 (I) prohibiting
emplgyment pf contract labour in a given establishment.

' 1) Cofutract Labour (Regulation and Abolition)
Act(37 of 1970) Ss. 2 (i,2(c) Industrial Disputes Act(14
of 1947) S. 2 (s)—Contract Labour—Engagement by

contractor—poes not create relationship of master and
servant betwegn coniractor labour and principal emplover.”

b) in g4s much as the impugned notification issued
by thg Centrg] Government on December 9, 1976 does not
satisfy the afqresaid requirements of S.10 it is quashed but
we dojso progpectively i.e. from date of its judgement and
subjegt the clarification that on the basis of this judgement
no order passed or no action taken given of —fact to the
said Motificalion on or before the date of his judgement,
shall he called in question in any Tribunal or Court including
a High Court; ifit has otherwise attained finality and/or it
has bgen implemented.

(3) Nejther S. 10 of the CLRA Act or any other
providion in Act whether expressly or by necessary
impligation, provides for automatic absorption of contract
Iabouni on issuing a notification by appropriate Government
under: sub-sdction (1) of S. 10 prohibiting employment of
contrget labopr, in any process, operation or other work in
any. egtablishment. Consequently the principal employer
cannof be required to order absorption of the contract
labout  wdrking in the concerned establishment.

(6) If the contract is found to be genuine and
prohibhition netification under S. 10 (1) of the CLRA Act in
respedt of the concerned establishement has been issued

by the appropriate Government, prohibiting employment
of coniract labour in any process, operation or other
work of any establishment  and where in such process,
operation or other work of the establishment the principal
employer intends to employ  regular workmen he shall

give preferenece to the erstwhile contract labour, if

otherwise found suitable and if any necessary by relaxing
the condition is to maximum age appropriately taking into
consideration the age of the workers at the time of their
initial employment by the contractor and also relaxing the
condition as to academic qualifications other than
technical qualifications.”

He has also referred a decision reported in 2007 JLJIR
341 in which Hon’ble Jharkhand High Court laid down
Regularisation of mine workers—only because an employee
has been engaged temporarily or for a number o fyears, it
cannot be held that such engagement has been made for
depriving him from the status of permanent employee and
onus is on the workman to prove such fact—only because
the workman completed 240 days and there is violation of
Section 25F of I. D. ‘Act they do nhot become entitled to
regularisation—Tribunal misdirected itself while directing
for regularisation-—award set aside. He has alsoreferred a
decision reported in 2006 (2) JLJR page 283 in which
Hon’ble Supreme Court laid down Service Law—
Appointment—euguality —rule of equality in public
appointments is a basic constitutional feature—unless
appointment is in terms of relevant rules and afler a proper

“competition, same would not confer any right on the

appointees—contractual appointment ends with the
confract—daily wages or casual appointment ends with
discontinuation—temporary appointee cannot claim
permanency on expiry of the term—merely working for a
long time one does not acquirea ‘right for regularisation
such persons connot invoke doctrine of legitimate
expectation,

22. Workmen have to prove that they have worked
in the colliery of management at any time if as contract
labour, As per document filed by them shows that they
may have worked in Jairampur  Colliery and not Bagdigi
Colliery as per Ext. W-2 and W-2/1. Moreover, WW-1 in
his cross-examination at page-3 has deposed “I have got
no paper to show that | had worked in that collilery and
none of the concerned workmen have proved to show that
they had worked in the said colliery.” Accordingly the
following Award is rendered (—

“The demand of the Union that Md, Sakur Ansari
and others as per list annexed with the order of
reference are eligible for regularisation from
refrospective effect by the management of Lodna Area
of M/s. BCCL is not legal and not justified.
Consquently the concerned workmen are not entitled
to get any relief.”

H. M. SINGH, Presiding Officer
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New Delhi, the 11th August, 2008

S$.0. 2508.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the award (Ref No. 45/2003)
of the Ceniral Govemment Industrial Tribunal-cum-Labour
Court No.1, Chandigarh as shown in the Annexure in the
Industrial Dispute between the management of Bank of
India, and their workmen, received by the Central
Govemment on 8-8-2008.

[No. L-12012/160/2002-IR (B-I1)]
RAJINDER KUMAR, Desk Officer
ANNEXURE

BEFORE SHRI GYAN ENDRA KUMAR SHARMA,

PRESIDING OFFICER, CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-
CHANDIGARH

Case No.L.D. 45/2003

Sh, Kuldeep Kumar S/o. Sh. Balwant Ram H.No.7D Medical
Enclave, KAAL ...Applicant

Versus

The Manager Bank of India, Kunjpura Road, Karnal.

. Respondent
APPEARANCES
Workman in person
Sh. S.P. Bhaskar,
- AWARD
Passed on 25-7-08

Central Government vide notification No. L-12012/
160/2002-IR (B-1I) dated 31-1-2003 hasreferred the followmg
dispute to this Tribunal for adjudication:

For the workman :

For the Management :

“‘Whether the action of the management of Bank of
India, Karnal in terminating the services of Shri Kuldeep
Kumar S/o Shri Balwant Ram a casual labour w.e.f 1-9-2000

is just and legal‘? if not, what relief the workmanis enmled o

toqv I
i

2. The present reference was made by the Central
Government on the failure of congiliation proceedings for
adjudication of the matter referred in the sched'l,‘:lc referred
above and the workman prayed for declaring the action of
the management as illegal and invalid and for reinstatemerit
in-service with full backwages and all consequential benefits .
in the interest of justice, equity and fair play.

3. The management turned up and opposes this
reference,

4, Asper office memorandum dated 30-4-08, this case
was fixed in pre lok adalat meeting on25-7-08 forits disposal
by adopting the mediation and conciliation mechanism.
With the efforts of the Tribunal, the workman agreed to
withdraw his reference and made a statement that if the
management will give him priority in future recruitment in
the sub staff cadre he will withdraw his reference. Shri S.P.
Bhaskar, Chief Manager, Bank of India, also made a
statement that the workman shall be given priority in future
recruitments in the sub staff cadre as soon as the vacancy
came. The prescribed authority of the management and the
warkman during the hearing of this case in pre lok adalat
agreed upon the above mentioned terms and conditions. It
is proposed to dispose off this reference in Lok Adalat.
Accordingly the reference is returned to the Central
Government as settled in [.ok Adalat Central Government
be informed. File be consigned to record.

Announced
25708 K

G. K. SHARMA, Presiding Officer
Hﬁﬁ‘v?ﬁ 11 37TE, 2008 -
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(d T@-40012/121/91-3m%. IR(2Y,)]

- New Delhi, the {1th August 2008

S.0. 2509.— In pursuance of Sectlon 17 of the
Industrial Dtsputes Act, 19 k(14 of 1947), the Central
Government hereby publislies the award (Ref. No. 39/91)
of the Central Government Inélustnal Tribunal-cum-Labour
Court Kolkata, asshown in the Annexure in the Industrial ’
Dispute between the employers in relationtothe management
of Department of Telecom, and their workman, which was
received by the Central Government no 11-8-2008.

[No. L-40012/121/81-IR (DU)|
AJAY KUMAR GAUR, Desk Officer
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0 ANNEXURE
- CENTRAL GOVERNMENT INDUSTRIAL
_ TRIBUNAL AT KOLKATA
Reforenee No. 39 of 1991

Partips: Emileyers in relation to the management of
' + Caleunta Telephones

. AND
! ; Their workmen

I Present

nTn Jushee C.B, Mishes, Prasiding Officer
|| APPEARANEE
ifof t*e, - Mr. R.M.Chatterjee, Advocate with

: Ms. M. Chatterjee, Advocate.
IEoftle :Mr.M.S. Dut, Advocate.

eat | ngal
Dated: B 1st July, 2008,

L AWARD
y Ordér No. L-40012/121/91-IR (DU) dated
18-12-]991 the Government of India, Ministry of Labour
in exergise of its powers under Section 10(1)(d) and (2A)
of the Thdustrig] Disputes Act, 1947 referred the following
disputd to this|Tribunal for adjudication :
|

Industry : Telephones.

“*Whether the action of the managetment of
Calcutth Telephones Dieptt. of Teleeoténnttation, Faher
Mansign, 8, Bentick Street, Calcutta, in terminating the
servicep of Sh.Jayanta Banerjee, Casual workman w.e.f
1-1-89 ks justified? If not, what reliefhe is entitled t0?”

0 4o

rence was earlier disposed of by an
7-10-1995 passediby e then Presiding
i¢ Tribunal. However, by an order dated
.0.No. 7331 (Wyof 1996 the Har’ble High
ta sef aside the said Award and remanded
k to this Tribunal for making a fresh Award
after giying the parties an opportunity of adducing further
evidenge. The zelevant portion ofthe order of the Hon’ble
High Chutt is 4s follows: ' '

“For theLe reasons, | st aside the impugned award
and allgw the Writ petltion fo thisxtent. [ order that the
tribuna| shal! ;Take a fresh award after giving the parties
an oppgrtunity of addueing further evidence...........”

3} The cbse of the workman as it appears for his
written |statemgnt is that the Calcutta Telephones is a
CentralLGove ment Company and as stich aty indsutry
within [he m;Pning of Section 2 (j) of the Industrial
Disputas Act, 1947, hereinafter to be referred as the Act
engaged withi the business of Telecomminication

employing about 10000 workmen thranghout West Bengal,
ineluding the eancerned workman. The concerned workman
was appeinted as casual labour with effeet from 1:2-1987 and
posted in the Section of SDOP (Zone-1V) 26-27 Fxchange
(External) at B-9/10, Ganesh Chandra Avenug, Kolkatp for
und@fgmuﬂd gable maintenance work. The workman though
loosely ealled casual labour, actually had been working there
in the perennial nature of job whigh still exists. The record of
his serviee in the Company was ¢lean and meritoripus and he
used to di,gqhm:g@ his duties with full satisfaction of his
superiors and proved himself worihy of the job assigned to
him. But, unfortunatety, alt of a sudden very unceremoniously
the Company terminated his service with effect from
1-1-1989 without assigning any reason afler two years of
gontinuous service and alse after having worked for 243 days
in the year 1988 preceding the date of his termination. Afler
such termination of service the workman made several verbal
representations to the management of the Company at Taher
Mansion, Caleutta for his reinstatement in service and the
management assured that his case would be considercd in
due time, but no action was taken in this regard. The

goncerned workman thereafter raised a formal industrial

dispute before the Regional Labour Commissioner (Central),
Kolkata by a letter dated 0-5-1990. He along with other
workmen also made a joinl representation dated 18-3-199]
before the gaid authority again stating the relevant facts
relating fo termination of his service. Several conciliation
meetings were held by the Assistant Labour Commissipngs
(Central), Kolkata to settle the dispute. b ~1* =~

: e wHIONS Of e
itiati ol e o . ..
conciliation offigyr wer mroved abortive and a failure report
Was o

i vy him to the Government and ultimately the present
dispute has been referred to this Tribunal for adjudication
by the Central Government, Speciflc chse ol the worksnan is
that the action of the Company in lerininating his service is
“‘rettenchment” as definéd in Section 2 (00} of the Act, but
before effecting the said rctrenchment, no retrenchment
compensation and/er notice pay was paid to him which was
condition p_l"ei:'eﬂiéﬁi to retrenchiment as defined in Sectios
25F ofthe Act inspite of the fact that he had put in 240 days
of service in the year preceding his retrenchment, Thus. the
Company violated the mandatory provisions of Section 251
of the Act which made the retrenchment invalid. inoperative
and void ab-initio. He has referred scveral decisions of the
Hon’ble Apex Court in support of his contention. According
to the workman it is now the settled position of law that
requirement prescribed in Section 25F of the Act is a
**condition precedent™ ta retrenchment and failure to compiy
with the provisions of the Act would render the retrenchment
invalid, in operative =73 yqid in the eye of law and the
concermes "o rkman shall be deemed to be in continuous
service and entitled to reinstatement with full back wages. It
is prayed by the workman that the issue be answered in his
favour by holding that the retrenchment was invalid,
inoperative and void and the workmen be directed to he
reinstated in service with full back wages deeming him o be
in continuous service.




[ 9T H—=vg 3(ii)]

I 1 99T : T 6, 2008/97% 15, 1930 : 5095

4. The case of the management as per its written is
that the ‘present reference is not maintainable in law and
the same is barred by limitation and principles of waiver,
estoppels and acquiescence. On merit the case of the
management is that the concerned workman was engaged
as a casual labour on purely temporary and no work no-pay
basis for a particular piece of work on completion of which
he was disengaged. He worked for 5 days from 24-2-1987

- t0 28-2-1987 in Febryary, 1987 and 24, i.e., from 2-3-1987 to.

7-3-1987,9-3-1987to 14-3-1987, 17-3-1987 to 21-3-1987,
24-3-1987 to 28-3-1987, 30-3-1987 and 31-3-1987 in March,
1987. In April, 1987 he worked for 25 days, i.e., 1-4-1987 to
30-4-1987 excepting 5-4-1987, 12-4-1987, 17-4-1987,
19-4-1987 and 26-4-1987 and 22 days in May, 1987, i.e.,

1-5-1987 to 31-5-1987 excepting 3-5-1987, 9-5-1987,

10-5-1987, 13-5-1987, 17-5-1987, 24-5-1987, 28-5-1987 and
31-5-1987. Thus, the workman worked for a total 76 days. It
is stated that the certificate as referred to by the workman
is not issued to him and the same is only a departmental
_office documient and on scrutiny subsequently the
statement is found to be wrong and incerrect. The workman
worked for a total 76 days for a particular piece of work and
he was not retrenched as alleged but disengaged on

compietion of the particular emergent nature of work. It is’

further stated that the term retrenchment defines
termination by employer of the service of a workmanbut in
the present case the casual labour was not terminated but
disengaged. Therefore, the action of the management in
disengaging the casual labour does not come within the
perview of retrenchment as defined in Section 2 (00) of the
Act. It is also stated that the engagement of the workman
for a total period of 76 days was not continuous and as
such the question of his reinstatement in service,
compensation under Section 25F offhe Act does not arise
at all. According to the management the decisions referred
~ to by the workman in support of his case are not applicable
to the present case. The management in its written statement’
has denied gach any every claim and contention of the
workman. It is categorically denied that the workman had
completed 240 days service in the year preceding to his
alleged termination. It is further stated that the case of the

workman is false, vague, baseless, speculative and

harassing which should be dismissed with cost..

5. By an order dated 26-6-2008 this Tribunal allowed
the management to incorporate to new paragraphs, namely,
paragraphs 7A and [0A in its written statement. In paragraph

7A the management after the denying the statements of

paragraph 5 of the workman’s written statement has stated
that the workman was engaged purely on temporary basis
as casual labour on no work no pay basis for a particular
emergent nature of job on completion of which he was
disengaged and the total number of days worked by him in

the year 1987 is 90 days only. It is denied that he was -

engaged on 1-2-1987 and terminated with effect from
1-1-1989. In paragraph 1GA the management denied the

3189 GI/08—6

statement of the workman’s written statement as made in
paragraphs 9 to 12,13 and | 5 and repeated its earlier stand.

6. The workman has also filed a rejeinder to counter
the written’ statement of the management wherejn he
challenged the claims and contentions of the management
in its written statement. He reiterated his stand that he had
worked for 245 days in the year 1988 and if the attendance
register and wage payment register maintained by the
management on the basis of ACG-17 vouchers for the ycar
1988 is produced before the Tribunal, the truth will be
revealed.

7. After the Hon’ble High Court remanded back this
reference to this Tribunal for a fresh Award, management
has examined two witnesses, namely, MW-2 Raghaw
Prased and MW-3 Anil Kumar Bhattacharya and also
exhibited certain fresh documents. Workman, however, has
chosen not to produce any fresh evidence in this case.

8. WW-1, Jayanta Bancrjee; the concerned workman
examined himse!f as the sole witness in support of his case.
He has stated in his evidence that he was working in the
26-27 Exchange of the Calcutia Telephones and joingd the
servjce'on 2-2-1987 as a Shramik. He applied for the said
job on learning from his relation and got the job, but he did
not possess the copy of the said application. ll¢ was
working -as Jointer in the underground. He used to sign

~ attendance register which was kept in the office of the
Junior Engineer. According to him the work-which he used

to perform was regular and perennial in nature, He uscd 10
be paid monthly on the 6th of the following month by the
Bara Babu or Mondal Saheb of 26-27 Exchange and the
payments were made on signing on revenuc stamp on ACG-
17 Form. His direct boss was Anil Kr. Bhattacharjee and he
used to work under Mondal Saheb. No appointmenl letter
was issued to him, but he was asked to join verbally. 1lc
was, however, terminated on 1-1-1989. He has stated that
he worked for 245 days in 1988 which will appear from
ACG-17 Form of 1988, attendance register of 1988 and the
certificate of Mr, Bhattacharjee issued on 1990, Ext. W-1,
He has also stated that before termination of gervige, he
was not paid any retrenchment compensation or notice
pay. He has prayed for his reinstatement in service with
back wages. He was cross-examined at length. In cross-
examinatior: the witness has stated that he joincd as casual
labour, but he was neither informed about the terms and
condition of service, nor for how many days his scrvice
was to last. He has admitied that he knew that the scrvice
was temporary and that he would ‘not be terininated. e
has denied that he was taken in service for a special
occasion in a season: For establishing his employment, he
has relied on the certificate, Ext. W-1 and the attendance
register, but he has not been able to say where is the copy
from which he got Xeroxed Ext.W-1, 1le, however, docs
not know whether this statcment was official, nor docs he
rememberto whiom the original was handedover, He has
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further stated that Xerox Ext. W-1 was not made by him

but he whas given Xerox copy. He has denied that the
stytement Ext.W-1 was not handedover by Mr. A. K.
Bhattachdrjee, but the same was procured by some other
m&ans He, however, has admitted that apart from
EAt. W-I{he has no other document to show that he had
wérked for 245 days. He has further stated that the same
will appegr from ACG -17 forms. He has admitted his
signaturein Ext. M-I but he does not know whether it
tainedithe particulars of his employment. He has further
stgted tha} he used to be asked to sign and paid wages. He
also sfated that his daily wage was Rs.13.50 and from
this Ext. M-I it appears that he had worked from 24-2-1987

ct from 1-1-1987 and because of such increase, some
payment Was due to him. He has admitted that he received
Rsj 1147 4s arrear in this regard on 19-4-1988. The witness
hag agreed 1o the dates shown in Ext.M-2 for which ke had
wdrked arld a total of 90 days have been mentioned there.
Hq has algo agreed that he had no other dues against the
manths ag mentioned. He, however, has denied that he
had only worked for 90 days as shown in Ext. M-2. He has
aljo denipd that he had not worked in the Calcutta
Telephongs after May, 1987, He has further agreed that
they used to work on no work no pay basis and used to
geq remuneration only for the days worked. According to
hih names of all ACG-17 employees are entered in the
at':Endance register and ACG-17 vouchers used to be
prgparcd bin the basis of the attendance register. The
witness hds denied that he had not worked for more than
76 [days injthe Caleutta Telephones and according to him
he had wotked for 508 days in total,

| 9, Qn the other hand three witnesses have been

qumined pn behail of the management. MW- 1, Baldeo

Prasad S*ah happens to be the Deputy Area Manager
City of Cakeutta Telephones. He has stated in his evidence
thay the volichers relaling to the vear 1987, Ext. M-1 series
shgw payments made to casual workers-engaged
temporarily and the period for which the concerned person
wotked. O{u fooking to these exhibit the witness has stated
that the concerned workman had worked for 76 days in the
year l()fﬁ’ij and he had not worked. for any other day
cxdepting the days mentioned in these vouchers.

Acgordingfto the witness the workman had not been laken
10 work dll?l 31-5-1987. He has narrated how and when the
castial workers are taken by the department. Regarding
Xty W- I the witness has stated that it is a document of the
depprtmeny maintained in'the office showing particuiars of
the tasual workers, but it-is not a certificate issued in favour
of the wor‘:tman. Subsequently this document is found to
be yrong 4nd it is replaced by another. document signed
by NMr. A K| Bhattacharya. On 11-11-1992 Mr. Bhattacharya
ﬂlecf a cm*récted statement, Ext, M-3 to the A E., Staff City,

[Part 11—Sec. 3(ii)]

Calcutta Telephones. To the question of the Tribunal the

* witness has stated that he does not have any document to

show that the workman indeed worked for 76 days in 1987
and not more. In cross-examination this witness has stated
that the concerned workman was attached to 26/27 External
under 8.D.0.P., Zone- IV where the witness had worked
from March, 1994 to February, 1995 and he was not in that
Exchange in the years 1987 and 1988 and thus he may not
have the personal knowledge about the matter and his
deposition is on the basis of records. Regarding Ext, W-|
the witness has stated that there is ervor in respect of the
entries in column No.7. He has not been able to say when
the said mistake was detected but according to him it was
certainly before 11-11-1992 by Mr. Bhattacharya and the
mistzke was rectified on the basis of the payment vouchers
and ACE-2 accounts. lle has admitted that his evidencc
regarding the said correction is his surmise. However, he
has denied that the management has been trying to put a
story in preparing Ext. M-3 to circumvent the Act. He has
stated thar these Exts. M-3 and M-3/1 were received from
Mr. Bhattacharjee and the letter which was actually
addressed to the A E.. Staff City has been searched out by
the Department. The witness has admitted that the
statement signed by Mr. Bhattacharjee on 27-7-1990,
Ext. W-4 showing that the workman had worked for 90
days only was filed before the conciliation officer. 1e has
denied that the worked for 263 days in 1987 and 245 days i
1988. The witness has further stated that no register is
maintained in the department te show who are the casual
workers engaged and amount paid to them, loose sheet of
paper is maintained in that regard and from the loose sheet
they ptepare ACG-17 vouchers. He has further stated that
inthe years 1986, 1987 and 1988 only in cases of 10 persans
mistake was found by Mr. Bhattacharjee and a corrected
statement is filed as per Ext. M-3, but no query from Mr.
Bhattacharjee has been made by the management as to
why he made such mistakes in not making the statement
as per payment vouchers, According to the wilness ACL-
2 accounts is permanent record vhich shows who are the
casual workers paid fur their work, but the management
has not filed ACE-2 accounts for the year 1987 pertaining
to the coneerned workman which is available.

10, MW-2, Raghaw Prased is an Officer of BSNIL
Calcutla Teiephones. He has stated in his evidence that in
the year 1991 Caleutta Telephones was not under BSNI..
Then it was under the Central Governiment and BSNL came
into existence in Qctober, 2000, He has brought certain
Government records and stated that Ext. M-3 shows the
correct record of work done by the concerned workman.
As per records the concerned workman was engaged for
76 days and the documents already exhibited on behall of
the management show the amount of remuneration received
by him and those also bear his signatures. He has also
staled that Ext. W-] is false and incorrect. He has further
stated that Ext. W-1 is forged one. However, there has
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been objection raised on behalf of the workman on the
ground that-there is no such pleading and the statement of
the witness in this regard has been recorded subject to
objection. In cross-examination the witness has stated that
the concerned workman never worked under him as he

camne to the said G.C. Avenue Office in July, 2000, Regarding
Ext. W-1 he has stated that by forged he meant a false -

document and it does not bear the SIgnature of MrA k.
Bhattacharya but he could not say whose signature it is.
On being shown Exts. W-T and M-3 and asked whether the

signatures of Mr.A.K, Bhattacharya on both these

“documents are similar, the witness replied that-though he
is not handwriting expert and it isa Xerox copy, he is of the
opinion there is difference between the two signatures. He
also could not recognize the signatures either in Exts. M-3
or M-3/1. He has stated that he neither ever worked under
Mr.A K. Bhattacharya nor ever seen him. It is admitted by
hirn that he has no personal knowledge of the case and the
documents filed by the management in this case. He also
could not say whether the original of Ext. M-3/1 is available
or whether this document is correct.

1 1. Last witness for the management is MW-3, Anil
Kumar Bhattacharya who has stated in_ his evidence that
the concerned workman was working in the external
maintenanee job including underground cables. It is stated
by him that he has found the origina! document under his
signature where it is shown that the concerned workman
worked for 90days only in 1987, This statement is recorded
sutject to objection. He has stated Ext: W-1 is not a correct
document and he does nof know anything about it. The
days shown in it are not correct. According to him since it
is a Xerox copy it cannot be taken as authentic. in cross-
examination the witness has stated that he does not khow
about the written statement filed by the management in
this and the stand taken by the management therein against
the workman. The witness has also stated that Ext. M-4 is
an wffice correspondence which- states that the concerned
workman had worked for 90 days only in 1987, buthc does
not remember to whom this correspondence is made, It

" bears original rubber stamp of S.0.0.P and signature. He
has admitted that it is not addressed to anybody and it

does not bear signature of any other official. He has fuflher .

admitted that there is no endorsement in this Ext. M-4 to
show that the office had received from him. The witness
has stated that before writing Ext. M-4 he had consulted
expenditure register, i.e,, ACE-2, but he does not know
whether the same has been filed. On being confronted with

paragraph 7 of the written statement of the managément .

where it is stated that in 987 the workman had only worked
for 76 days, the witness expressed his ignorance of the
facts stated in such written statement and he was not
consulted in this regard. According to him the fact
merntioned in paragraph 7 of the written statement is not
correct and his statement is correct, On the suggestion put
to the witness that the statement made by him in Ext. W-1

is correct, he has replied that it is a Xerox copy so it could
not be taken asauthentic document. Number of days shown
against the concerned workman in it are not correct as they
had not worked for 240 days of more and so he could nat
say whether it is correct or incorrect,

12. Some documents have also been exhibited on
behalf of both the parties. Out of the documents exhibited -
on hehalf of the werkman Ext. W-1 is the particulars of
Casual Labours engdged after 30-3-1985 whercin the
concermned workman has been shown to have worked for
263 days in 1987 and 245 days in 1988. Ext. W-2 isa letter
of the concerned workman to the Assistant Labour
Commissioner regarding Hllegal termination of his service
by the management. Ext. W-3 is a letter of written by
Mr. BK. Ghosih, Deputy Area Manager ((ity} of the
management to the Assistant Labour Commissioner

- (Central), Kolkata on the matter of the indsutriat dispuic
-raised by the workman wherein the workman has been

shown to have worked for 90 days in the year 1987.
Ext. W-4 is a statement in respect of industrial dispuic

‘raised by the workman against the management under the

signature of §.D.0.P/Zone-IV wherein the workman has
been shown 1o have worked only imthe year 197 and- lhal
too for 90 days only.

On the other hand, out of the documents cxhibitegd
on behalf of the management in this case Ext. M-1 arc the
four ACG-17 vouchers showing payments made to the
concerned workman. Ext.M-2 is the bill of Shri A.K.
Bhattacharya showing payment of arrear to the concemed
workman and others. Ext. M-3 is a letter dated }1-11-1992
ofthe $.D.0.P /Zone-1V of Calcutta Telephones addressed
to the A.E. Staff City of the said Calcutta Telephones
regarding particulars of casual labourers engaged after
30-3-1985, Ext. M-3/1 is the enclosure attached to the above.
letter Ext. M-3 showing the workman to have worked for 76
days'only intotal. Ext. M-4 is a statement in respect ol the
industrial dispute_between the management and their
workman Shri'Jahanta Banerjce wherein it has been stated
that the workman had worked for 90 days only. Ext. M-5is
a ietter dated 7/8th August, 1990 ef onc B.K. Ghosh, Deputy
Area Manager (City), Calcutta Telephones addressed io
the Assistant Labour Commissiener (Centrai), Kolkata
wherein the concerned workman has been staigd to have;
worked for 90 days oniy.

13. On the perusal of the aforsaid facts it is cvident
that the matter has come before this Tribunal for giving a
fresh Award as per direction give by the Hon'ble Calcutta
High Court vide its order dated 16-11-2007 as referred to
above whereby the earlier Award dated 27-10-1995 passed
by my learned predecessor had been set aside and the
Tribunal has been asked 1o make a fresh Award afier giving
the parties an opportunity of adducing further evidence”
particutarly with regard to the document, Ext. W-1. It'is
evident that the workman has relicd upon the document,
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Ext.W-| aliegéd to be a certificate maintained by the
departmient. Tﬂe Tribunal had accepted the case of the
workman and held that the facts and figures borne by
Ext.W-1 were cprrect. It was also held that by not engaging
the workman the management had terminated his service

had challengedjthe aforesaid Award and submitted before
’ble High Court that there was no reason for the

. Thelmatter was as such placed before this
Tribundl on 2 I} 1-2008 when an application along with a
Xerox cppy of the certified copy of the order of the Hon'ble
High Court dated 16-11-2007 had been filed on behalf of
the mapagemegnt as its copy was so issued to it on
15-1-2008 as per its submission made in this regard. It is
evident|that thy matter was to be decided within three
months ]n termsjof the order dated 16-11-2007 ofthe Hon’ble
High Cdurt. Hwever, the order itself was made available
to the '(:ribuna by the management on 20-1-2008 after
receivirlg the dertified copy issued to it on 15-1-2008.
Thereafter thd matter was taken up, but due to non-
availability of the witness, Shri A.K. Bhattacharya and due
to numper of] applications moved on behalf of the
management and time sought by it to bring the stay order
from thg Hon'ple High Court after the application was
disposedl of by the Tribunal on 21-2-2008, A letter was sent

by this Tribunal as well for extension of time on 30-1-2008
to the Hon’ble High Court who has granted further
extension of time for three months as informed by the
learned Advocate for the management on 2-5-2008 vide its
order dated 30-4-2008 to ensure compliance of the order
dated 16-11-2007 and as such the matter has been further
taken up and it stands now concluded after hearing the
argument of the lcarned Advocates appearing for the
parties on 29-7-2008. In this connection i is also evident
that a date for 31-1-2008 was fixed for evidence of the
management as the learned Advocate for the workman
stated that no further evidence was to be adduced on behalf
of the workman. The management. however, instcad of
giving its own evidence, moved an application dated
31-1-2008 for recalling the workman Jayanta Banerjee for
the puspose of investigation and proper adjudication to
which the learned Advocate for the workman raised
objection and after hearing the submissions of the partics,
the application was rejected by this Tribunal vide order
dated 21-2-2008 on the ground that since the workiman
himself did not choose to adduce any fresh evidence and
closed it and the Hon’ble I1igh Court had given an option
to the management to examine the author of the document,
Ext. W-1viz, Shri A K. Bhattacharya, the management could
itself examine the witness if it so liked.

The management thereafter examined one witness,
Shri Raghaw Prased, MW-2 and took time for examining
the author of the document, Ext. W-1 Shri A K,
Bhattacharya who was MW-3 as produced on 26-3-2008
and thereafter on 2-5-2008 and on 6-5-2008 when his cross-
examihation was finally concluded in this connection, The
management, however, moved an application for
amendment of pleadings thereafter to bring facts regarding
the period of work done by the workman in paragraphs 7 to
10 of its written statement which was allowed after hearing
the parties. The matter finally as such was conctuded on

-30-6-2008 when the case was fixed for argument of the

learned Advocate for the partics who had argued this matter
before this Tribunal on number of dates from 17-7-2008 to
29-7-2008 accordingly.

15. An application dated 28-7-2008 has also been -
moved imthis connection by the learned Advocate [or the
management praying that the Tribunal should pass an order
rejecting an attempt on behalf of the workman to rely upon
the document, Ext. W-1 as he had not adduced any evidence
after the case has been so remanded by the Hon'ble High
Courtvide order dated 16-11-2007 inspite ol an opportunity
given to him both by the 1on’ble High Court as well as by
this Tribunal and the concemned officer, A.K. Bhattacharya
has already given his evidence denying the document, Ext.
W-1 to be a genuine or correct document purported to
have been signed by him. Learned Advocate for the
workman, however, has strongly opposed it and submitted
that the matter has to be considered as it stands on the
record and as per evidence so adduced by the respective
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parties both before the order of remand as well as after the

matter has been so remanded to this Tribunal by the Hon’ble

High Court for the same in this connection.

16. 1 have cpnmdered the aforsaid submissions and

perused the facts relating to this aspect of the matter as -

well. It is evident that the Hon’ble High Court vide its order

dated 16-11-2007 has categorically given adirection to this -

Tribunal to give a fresh Award after giving the parties an
opportunity of adducing further evidence. which clearly
means that the evidence already taken on the record as
well as further evidence to be given by the either side will
have to be considered in arriving at neceassary conclusion
for the same. The Hon’ble High- Court also has clearly
observed in its order dated 16-11-2007 that the'document,
Ext. W-1 which has been a point in controversy between
the parties has to be examined about the facts and figures
stated therein as to whether the same were correct or not
and in this connection the Tribunal has also been asked to
give an opportunity to the parties toadduce farther evidence
as they have sorelied upon it. It is evident that the workman
did not adduce any further evidence, but it relied on the
evidence already it had been so adduced by him which
consisted of his own statement given before this Tribunal

and also the document Ext. W-1 as it had been so filed by

him in this regard. The management, no doubt, has adduced
further oral and documentary evidence consisting of two
witnesses, namely, Raghaw Prasad and A K. Bhattacharya
together with the documents, Ext. M-4 and M-5 said to be
the official records maintained in office in ordersosupport
its claim and contention that the document, Ext. W-1 does
not tally with the same and as such it should not be relied
upon. Since both the parties have pressed their claim and
contentions based on their respective oral and documentary
evidence so adduced by them on record, the matter has to
be considered cne way or the other as per their respective
submissions made by the leamed Advocate for the parties
on either side for the same and also it has been so directed
by the Hon’ble High Court in this regard,

17. As regards the preliminary points raised by the
learned Advocate for the management touching the
_ jurisdiction of the Tribunal and maintainability of the
reference by submitting that the schedule of reference as it

stands does not show to be an industrial dispute which

exists between the employers in relation to the management
of Calcutta Telephones and their workman so as to come
within the purview of Section 2 (k) of the Act which only
means any dispute or difference between the employers
and employees or between employers or workmen or
between the workmen and workmen which-is contrary to
the claim of the present workman individually so raised by

it and as such it cannot be an industrial dispute under

section 2 (k) of the Act. It has also been argued by him that
the workman concemed also does not come with in the
definition of workman as defined in Section 2 (s) of the Act
which means any person employed in any industry to do

any manual, unskilled, skilled, technical, operational,
clercial or supervisory work for higher or reward-in relation
to ap industrial dispute. Since the workman as per his own
case and.also as per schedule of reference itself had been
a casual workman he cannot be said to be a workman as
defined in the Act and has no legal status.or legal right as
suchtoclaimtobea workman to raise an industrial dispute
as it is so being tried by him in this regard. In support of it
he has also placed reliance on 2006 SCC 702=2006-11-L1)-
119(M.P.Housing Board & Anr. V. Manc-] Shrivastava) to
say that a casual worker has got ne locus standi to clalm
any such right of regularization/absorption and ,also he
cannot challenge the order of dismissal, discharge or
retrenchmem which constitue an indsutrial dlspute as per
provnsmn of Section 2{k) of the Act. It is also submitted
that the prowsmns of Section 2A which relates to a tlaim
challenging dismissal of an individual workman and which
may deem to be an industrial dispute also doesnot help
him as there is no such case of the workman that the
émployer had discharged/dismissed or retrenched or
otherwise terminated the services of the workman who had
only been a casual worker and his appointtnent as such
does not confer any legal right to him at all. It is also
submitted that the workman did not raise any such dlspute '

* priorto filling of the present claim before this Tribunal for -

the relief of reinstatement, regularization etc. to the
management and in case no such dispute had been so
raised prior to the making of reference under Section 10(})
of the Act by the appropriate Governmént, any such
reference so made by the appropriate Government to this

“Tribunal is without any basis and void and it has got no

legal sanctity and so the Tribunal itself has got no
jurisdiction to  adjudicate any such matter. It is also
submitted that the plea regarding lack of jurisdiction and -
the lack of existence of any such industrial dispute in case
it is not so raised and it goes at the very root of the matter

and such the demand of a casual worker cannot become an -

industrial dispute so as to be adjudicated by this Tribunal -
at all. In this connection he has laid muchejtress on'the -
case law ofthe Hon’ble Supreme Court in the case of Sindhu -
Resettlement Corpn. Ltd, v. Industrial Tribunal (1968-1-L.L)
834) saying that mere'demand asking the appropriate .
Govemment to refer the dispute for adjudication without a
dispute being so raised by the workmen with their employcr
regarding such demand, it will not and cannot become an
industrial dispute so as to be referred by the Government
under Section 10 of the Actifor its adjudication. Hence an
industrial dispute cannot be said 1o exist until and unless a
demand had been so raised and made by the workman or

. workmen on the employer and the same was s0 rejected by

the employer in this regard. In this connection reliance has
been placed on the decision of the Hon’ble Calcutta High
Courtiin 1975 (30) FLR 106 (Deepak Industries Ltd. v. State

“of W.B.) where it was held that the amended Section 2A

makes it clear that when an individual dispute is not

supported by other workmen or espbused by the union of
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workmen even| then it would not be deemed to be an
industri}t dispxtte within the meaning of the Aet. It was
further Held that it is an industrial dispute, i.e., is a dispute
raised by an iqdividual, it must be raised by him and
reference may b made in due course foradjudication under
the Act. Apart ffom that it has also been argued that by the
leamed Advocage for the management that as per schedule
of reference the workman claiming himself to be a casual
worker has not legal right to claim any sueh relief for
i for absorption for alleged termination of
effect from [-1-1989 which is also not

against him by jthe management. In the absence of any
such materi
ultravires for it adjudication and as held by the Hon’ble
SupremeiCourt i (2006) 2 SCC 702 a casual worker has got
no right 1¢ claim for regularization or any reliefunder Section

this coul.
order of termination of his services which in fact was never
s0 {ermirjated by the management passing any such order
on 1-1-1989 at gll. It has also been argued relying on this
aspect ofjthe majter saying that there had been no basis of
appointment of[the workman also on the basis of the
documeni, Ext, W—I which cannot be said to be a document
of emplayment jas also it has been so observed by the
Hon’ble High Cpurt while making its observation in the
order dalgd [6-111-2007 as well for the same. Unless any

such paygr is mafe by the workman prior to making of the .

referencelitself, hfs elaim for regularization or reinstatement
etc. canngt be gode into for its adjudication by the Tribunal
as well inthisregprd. It is also submitted that the document,
Ext. W-1|whichliis said to be a'basis of the claim of the
workmanjis also hot sufficient to show his claim so proved
about the period pf work done by him as it is materially so

different to whatis so contained in other document, Ext. .

W-3 docyments fjled by the management viz. Exts. M-4
and M-5 which s§ow the period of work done by him to be
90 days ohly and in case both the documents are there as
it has beerj so filedl inthis case on behalf of the workmen as
well, the cocumefl t, Ext. W-1 cannot be taken to be correct
at all as the docufnent, Ext. W-3 also stands so proved by
the statement given by him as weli as by the management
wilncss, MW--! qaldeo-Prasad Shah goes to show that this
document is quitefdifferent to the eontents of the document,
Ext. W-1 _séo far asfthe period of wark is concerned as set up
by the warkman |in this regard. Therefore the workman
cannot gegany suth benefit in view of all this glaring facts
and misiake in tﬁis regard. For this he has particularly
referred tri the sftement of Shri Shah at page 2 of the

examinaiipn in chief to say that the document, Ext. W-3
was prepayed by ithe witness A K. Bhattacharya, MW-3
showing xe daysi of work done by the workman was 90
days only! v ‘

18. Learned Advocate for the workman, however,
has submitted that the demand of the workman had alrcady
been raised and made te the management both prior o the
reference as well as during the coneiliation proceedings
and this fact has also been so reiterated by the workman
both-in paragraph 6 and 7 of the written statement filed by
him in this régard as well as in the statement given by him
to say that several verbal represcntations to reinstat¢ him
in service were made and the management only had given
a verbal assurance that they would consider the case in
due time but no action had been taken by the management
in thisregard and which led to the present industrial dispute

for which this reference has been at his instance by the -

Government to this Tribunal for its adjudication. In support
of it he has also placed reliance on the decision of the
Hon’ble Supreme Court inthe case of Shambhu Nath Goyal
v. Bank of Baroda (1978-1-L1.J 484 at page 486 paragraph 5)
to say that :

**5. Thus the term** industrial disputc” connoles a
rcal and substantial differencé having some element of
presidency and continuity tilf resolved and likely if not
adjusted ta endanger the industrial peace ofthe undertaking
or the community. When parties are at variance and the
dispute of difference is connected with the employment, or
non-employment or the lerms-of employment or with the
conditions of labour there comes into exislence an
industrial dispute. To read into definition the requirement
of written demand for brining into exisience an industrial
dispute would tantamount to re-writing the seetion.”

19. I have considered the aforesaid submissions and
perused the aforesaid facts and the oral and documentary
evidence relied upon on either side. 1 is evident that the
plea raised on behalf of the management touching the
Jjurisdietion of the Tribunal or maintainability of the reference
on the aforesaid ground is not legally maintainable and it
has got no force to deny the claim of the workiman on any
of the aforsaid ground. It is evident that even if there is

- some lacuna, the order ofreference does not become invalid

ab initio and the defect ean be made good by filing an
alfidavit later on to show that the condition precedent was
satisfled. Furthermore, mere wording of the order of
reference is not decisive in the matier of ienability of a
reference. Likewise, the absence of indication that the
dispute was under Scetion 2(k) or Section 2A in the order
of reference, will not go to show that it is nol an industrial
dispute within the meaning of either of the two provisions,
Such absence of indication will not invalidate the order of
refercneesince the law does not require the Government Lo
do so. If a question does arise as to whether the dispule is
one as defined under Section 2(k) or Scclion 2A, it is for
the adjudicaling authority to ascertain the same from the

" material on record. Wheiher a dispute referred 1o the

industrial tribunal is an industrial dispute under Scction
2(k) or Section 2 A of the Act is of no consequence so far
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" as the Tribunal’s power to adjudicate is concemed, and .

that formal defects in citation of reference will not oust the
jurisdiction if the. Tribunal. The decision of the Hon’ble
Calcutta High Court in the case of Steel-Authority of India
Ltd. v. H.S.Employees Union [199&— I-LL} 704(Cal)] may be
referred to in this connection

20. On the facts asrsubm1tted by the:parties in this.

connection it is evident that the workman admittedly had
so worked with the management as acasual-worker in the
year 1987, though the period of work is differently stated
according to the respective claims of the parties to be 1987
and 1988 in this regard. The defimition of - workman in
Section 2(s) of the Act itself goes to'show that it refers to

any person employed in an industry. The first two parts as

defined go to show that it give statutory meaning of a

workman. The second part includes the person who has.

been dismissed, discharged or retrenched in-connection
with an industrial dispute. The first part brings the concept
of contract of employment between ‘employer of an
“industrial establishment and its ¢mployee. Unless there is
acontract of employment between the two or in other words
if there is no relationship of ‘employer and employee
between them the definition of workman will not come into
play. But, once the relationship of employment is
established, its duration would not be material. Even a
temporary ar casual employee would fall within the ambit
of this part of definition of workman as it has been so laid
down in The Chief Engineer (Irrigation), Cheapak, Madras

v. N. Natesan [1973-11-LL] 446 (Madras Division Bench)],

Tapan Kumar Jena v. General Manager, Calcutta
Telephones [1981 Lab. L.C. (NOC) 68 (Calcutta Division
Bench}] in.this regard. In view of that every person
employed in an industry irrespective of his status be it
- temporary, permanent, probationer, daily wager, pari-time
worker would be a **workman” as per provisions of Section
2(s) of the Act and there is no question of the reference

being not maintainable on this ground challenging the .

status of the workman that he being a casual worker will

not be a workman under Section 2(s) of the Act as it has

been so submitted by the learncd Advocate for the
management in this regard. The Tribuna! has got its full
jurisdiction to entertain such dispule as it so raised on
behalf of the workman for its adjudication.

21. The learned Advocate for the managemernt has
_ also raised its objection based on the same ground that the
workman since being a casual worker and without having
been appointed by way of a proper selection under rules
and his'name having nat been sponsored by the
Employment Exchange and further that the nature of his

job being casual, he also cannot be granted any such relief

- of regularization or permanent absorption which is-not
legally open to a casual worker engaged by the management
from time to time as and when it was so required and without
there being any permanent sanctioned post available to it
for his absorption or regularization as has been so claimed

by him in this regard. He has also placed reliance on'the
case law viz. (2006) 2 SCC 702= 2006-1-LLJ-119
{M.P.Housing Board & Anr. V. Mangj Shrivastava) to
say that :

" ““14. hisnow well-settled that only because a person

- had been working for more than 240 days, he does not

derive any legal right to ‘be regularized in service. (See

. Madhyamik Shiksha Parishad, U.P. v. Anil KumarMishra

& Others; 2005 (5) SCC 122; Executive Engineer, ZP Engg.
Divn. & Another v. Digambara Rao and Others, 2004(8)
SCC 262:2005-1-LL)-1: Dhamptr Sugar Mills Lid. v. Bhola
Singh, 20405 (2) SCC 470:2005-1-LL1-1084; Manager, Reserve
Bank of India, Bangalore v. S, Mani & Others, 2005(5)SCC
l 00: 2005-1-LL}- 258 and Neeraj Awasthi (supra).”

22. 1 have cons1dcred the above submissions so
made by the learned Advocate for the management and
find force to the extent that there is no question of granting
any relief to the workman for his regularization or permianent
absorption ‘in the services as it is an admitted fact to the
workman as well that his appointment had not been so
made to any. sanctioned post under rules after a: proper
competition and selection so held for this purpose. Also it
‘is admitted by him that his narhe was not spansared by the
Employment Exchange ifi this regard, but his-claim is only
based on the ground that e had been engaged by the
managesment as a casual wurfa:’r 'from time to time and that -
he had so worked for more than 240 days prior to his alleged
date of termination of'his service with effect from 1-1-1989
and that too without following ¢ the provisions of Scction
25F of the Act and this clearly amounts to a retrenchment
under- Section 2 (oo) of the Act and the management

~-admittedly did not pay him the retrenchment compénsation

and notice pay which: was. a condition precedent to

. retrenchment as it has been so provided by Section 25F of

the Actin this regard. In support of it learned Advocate for

" the workman has also referred to number of case laws as

mentioned in paragraphs 9 and 12 of the written statement
as well as during the course of argument. and : also slated
about it in the statement given by the weorkman on oath
before this [ribunal as well for the same in this regard. It is
evident that the judgment of the Hon’ble Supreme Court in
Secretary, State of Kamataka & Others. V. Umadevi (3) and
Others (2006-11-LLJ-722), paragraph 34 has clearly laid
down that adherence of rule of equity in public employment
is a basic feature of our Constitution. Unlgss the
appointment is'in terms or relevant rules.and after proper
competition amongst the qualified persons, same would
not confer any right on the appointee. It has also been lald
~ down'therein in paraﬂraph 38 that when a person ¢nters a -
temporary employment or gets as a contraclual or CdbUdl
worker and the ‘engagement is not based on a propcr
selection as recognized by the relevant rules or procedure,
he is aware of the consequences of thé appointmeni being
temporary, casual or contractual in nature. It has also been
held therein that appointment made purély on contractual
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and ad-hog basis the appointee had no right to continue in
the post andl to claim regularization in service in the absence
of any ruld provided for regularization after the period of
service. Cansidering this aspect of the matter, the question
of granting any relief for regularization or permanent
absgrption {o the workman does not arise at all and as it has
beep righfy argued by the learned Advocate for the
marjagement as well in this connection. As regards the other
pledraised by the workman which is based on the provisions
of Sgction 25F of the Act formaking an order of retrenchment
of hfs serviges which were so terminated, the ratter has to
be Iboked #ito and considered as submitted by the parties
and jevidenge led by them for the same in this connection.

! 23, If is evident that according to the workman he
hadjworkdd for more than 240 days preceding his

vide schedule of reference together with the

987 and 1988 before his service were so
ith effect from 1-1-1989 without any reason

the

ribunal saying that he joined the service on
Shramik and had worked under Shri AK.
Bhatthcharyd and Mondal Saheb. It is also stated by him
that o appqgintment letter was issued, but he had been
asked to joinjverbally and such working of his wiil appear
from ACG-17 form of 1988, altendance register of 1988 and
the edrtificate of Shri A.K. Bhattacharya issued in 1990
whiclj is as sych was marked Ext. W-1 while his statement
had been so tecorded before this Tribunal in this regard. It
is alsq stated by him that he was not paid any retrenchment
compénsatiop or notice pay, This document at that time
had béen marked as Ext. W-1 without objection and so the
Advqcate for the workman has submitted that in
case the document had been so marked as exhibit without
objection frem the other side, it cannot be fater on
challepged orshown to be otherwise as forged or fabricated
since the legpl position is well-settled about it by the
deceisions of the Hon’ble Supreme Court in AIR 1972 SC
608 (P C. Purgshothama v. S. Perumal), AIR 2003 SC 4548
(R.V.E. Ven tachala Gounderv. A.V. & V.P. Tempie} and
AIR 2004 SC 4082(Dayamathi Bai v. K.M. Shaffi) wherein it
has begn laid down that any such objection is to be taken
at trial befor¢ the document is marked as-exhibit and

in the written statement for the same, The

admitted to record and not thereafter. 1t is also found that
the witness was also cross-examined about the document,
Ext. W-1 and particularly regarding the source and manncr
in which he had so received the document Ext. W-I to be
filed on the record for this case. The learned Advoeate for
the management has, however, challenged it by relying
upon the statement as it has been so given by Shri AK.
Bhattacharya, MW-3 said to be the author of the document
Ext. W-1 who has stated it to be incorrect and also that it
does not tally with the offictal re¢ord so kept in the office,
i.e., Exts. M-3, M-3/1, M-4 and M-5 in this conncetion the
learned Advocate for the management has also referred to
the statement of other witness examined on behalf of the
managenent viz. Raghaw Prasad; MW-2 who also had not
supported the claim of the workman,

24. 1 have considered respective claims and
contentions of the partics and perused the evidence on
the record. It is evident that the document, Ext, W-| is the

_ basis of the claim of the workman to show the particulars

of the alleged work done by him inthe vears 1987 and 1988.
Hon’ble High Court also has given adirection to consider
the facts and figures as per Ext. W-1 vis-a-vis the claim of
the either side and particularly the statement given by the
author of the document, Exi. W-1, i.e., A.K. Bhattacharya,
MW-3 and other evidence so adduced by the parties in
this connection.

25. Considering the facts on reeord regarding the
period of work done by the workman it is evident that the
initial burden lies on the workman to prove that he had so
worked for 240 days or more preceding the date of
termination of his scrvices so that any such benefit imay be
available to him as per provisions of Section 25F of the
Act. The burden has to be discharged by him by giving a
positive evidence as it is so available to him in this regard.
The workman in order to discharge this burden had given
his statement on oath and also he had relied upon
Ext. W-1 that was also marked exhibit at the time of recording
his examination in chief. It has also been stated by the
workman both in his written statement and also on cath
that the certificate mentioning the particulars ol work done
by him was so issucd by Shri A.K. Bhattacharya showing
the name of the concerned workman and other workmen
who had so worked along with him. Apart from that, it was
also stated by him that he had alse put his signature on the
attendance register and was paid the amount through
ACG-17 vouchers from time to time. This fact has also
come in the evidence of the witnesses examined on behaif’
of the management. MW-1, Baldeo Prased Shah, the
Deputy Area Manager, City of Calcutta Telephones who
has proved the vouchers, Lxt. M-1 showing the payments
which were so made to casual workers and particularly the
period of work done by the concerned workinan i.c., for
76 days. It has, however, been stated by him in cross-
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examination at page 4 that *‘When the casual workers are
engaged locally neither there is provision, nor do we
maintain any register to show who are the casual labourers
engaged and what are the amount paid to them. No register
is maintained in the department to show who are the casual
workers engaged and what amount are paid, loose sheetof
paper is maintained in that regard. From those loose sheets
we prepare the ACG vouchers. We throw the loose sheets
away after the ACG-17 vouchers are prepared............. We
throw away loose sheet of pay and those loose sheets
cannot be traced out thereafter.” Asregards the document,
Ext. W-1 and the alleged mistake in its_ preparation as per
submission made on behalf of the management in paragraph
7 of the wrilten statement it has been stated by him that the
alleged certificate (Ext.W-1) is only a departinental office
document and subsequently on scrutiny it was found that
the said statement Ext. W-1 was wrong and incorrect. His
statement in the cross-examination to this effect is also
there to say that during the years 1987 and 1988 only the
cases of 10 persons in Ext. M-3/1 the mistake was found by
Mr. Bhattacharya and a corrected statement as per Ext. M-3
is filed. No step has been taken by the management making
query on Shri Bhattacharya as to why he made such mistake
in making the statement as per payment vouchers, It is also
stated by him that ACE-2 account is permanent record
which shows who are the casual workers paid for their
work. The management has not filed the ACE-2 accounts
for the year 1987 pertaining to Shri Jayanta Banerjee, but it
is available. The statement of Shri Raghaw Prased, MW-2
is ofno help as he could not recognize the signature in Ext.
M-3 and he also never worked under Shri A.K.
Bhattacharya. The statements of Shri A.K. Bhattacharya,
MW-3 which has been recorded before this Tribunal go to
show that according to him the concerned workman worked
for 90 days only in 1987. Original document has been signed
by him and that Ext. W-1 isnot a correct document and so
he did not know anything about this document and moreover
it is a Xerox cpoy which could not be taken as an authentic
document. In the cross-examination thi$ witness admitted
that there is no such endorsement of the office regarding
Ext, M-4 that the office had received it from him. He pleaded
his ignorance to say about the filing of the document
ACE-2 by the management in this regard. He also could
not say about the statement given about the period of
work done by the workman in the year 1987 for 76 days as
per assertions made by Shri B.K.Ghosh who had filed the
written statement of the management about it and allegations
made in paragraph 7 of the written statement and reiterated
that his own statement is correct for the same in this
connection. In this cross-examination the witness was put
specifically regarding the correctness of the document,
Ext. W-1 and his reply was that ““This is a Xerox copy so
cannot be taken as authentic document. In this Xerox copy
the number of days shown against the concerned workman

3189 Gl/08—~7

are not correct. They have not worked for 240 days or
more. So, [ cannot say whether it is correct or incorrect.
This is my answer.” e

26. Considering the respective evidence led by the
parties and particularly the author of the document
Ext. W-1, Shri A.K. Bhattacharya on the one hand and the
statement given by the workman to prove the alleged
particulars about the work done by him, it is evident that

both the sides have put forward their own claims and
" contentions in this regard to support their respective case

as set out by them in their pleadings. It is also evident that
the nature of appointment of the workman had been that
of casual in nature and no formal appointment letter had
been issued te him. It is also evident that the initial burden
which lie upon the workman has been discharged by him
stating the facts on oath and also he has filed documentary
evidence Ext. W-1 as it was so available to him and which
has been also marked as exhibit without any objection
having been raised by the management at the time of
recording his examination in chief and for that also he had
been fully corss-examined on behalf of the management
regarding the source of its availability. The existence of
this document, no doubt, has been denied and challenged
by the management saying it to be forged one, but the
circumstances and the evidence led on either side together
with the facts as stated in paragraph"! of the written
statement so filed by the management itself clearly go to
show that the existence of this certificate, Ext. W-1 was not

~ denied or challenged by the management as well in this

regarding as it was stated that it was “‘only a departmental
office document and subsequently on scrutiny it was found
that the said statement was wrong and incorrect,” This
fact by itself goes to show that this office document was
certainly there and was prepared in the office, though of
course on scrutiny it was found to be a wrong and incorreet
one and this was the reason that it led to correction of the
document by getting prepared yet another document by
Shri A.K. Bhattacharya, MW-3 who has also given his
statemnent to this effect in this regard by relying on Lixt.
M-3. MW-1, Sri Baldeo Prased Shah the Deputy Area
Manager, City of the Calcutta Telephones also had
reiterated this fact at page 4 of his cross-examination wherein
it has been stated by him that since the mistake was found
by Shri Bhattacharya and he cotrected his statemént as per
Exts. M-3 and M-3/1. Learned Advocate for the
management also tried to support the above fact and his
contention in this regard by filing the original record, Ext.
M-5 saying it to be so maintained in the office. The above
facts so asserted on behalf of the management however
does not appear to be full and correctly so brought in the
record that the document in fact had been so prepared and
then kept on the record after it had been so corrected by
way of its sctutiny. In case the management had been so
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particular to assert it that the statement Ext. W-1 being
Wwrong was so corrected, it was quite natural to have been
sa kept on the recard showing that Xerax copy, Ext. W-1
from which it was so taken was incarrect and it also must
have beeh the part of the record of the original file, Ext.
M 4 relied upon by the management by filing it for the first
titne befare this Tribunal to show its bonafides aboul the
cc}rrcctioh made of the document, Ext. W-1 said to be a
départméntal office note only as stated about it in
;iragraph 7 of the written statement of the management in
th‘is regadd Apart from that the ACE-2 accounts, which is
c;rmanem record showing payments to the casuai workers
from tlmd to time for their wotk for the period 1987 and 1988
wi'uch aljo had been so available to the management as it
was so sthted by MW-1, Baldeo Prased Shah at page § of
hik crosstexamination could also lave been filed in order
to! throw light on this aspect of the matter, but the same
also had not been filed by the management in this case.
Bes:des L:-at it also did not file the attendance sheet, copy
ﬁ muster roll etc. so as to show the facts so stated and
cl_hlmed ﬂy the workman in this connection to be false or
otherwisd about the period of work done by him. It is
evident tﬂat the workman had stated all these facts on oath
as! Fwell ai on the basis of document available to him, i.e.,
Ext. W-1, but the management did not file the attendance
shieet etc. 'to rebut the claim of the workman i this regard.
Ean]oyer s failure to produce the attendance register to
dntroveft the workman’s ¢laim as to the number of days
jhad aqtualiy worked, will lead to an inference of the
rrectndss of the workman’s ciaim as it has been so
hdld by the Hon’ble Supreme Court in H.D. Singh v.
Ré¢serve Bank of India, (1985) 4 SCC 201; 1985 SCC
(L&S)978.

. 27.In view of the aforesaid facts and circumstances
and looking at the respective claim of either side it is evident

that in cade the workman has discharged his initial burden

to prove the facts regarding the period of work so done by
him. i.e. he had worked for 240 days in the year preceding
the date jof his termination, it was the duty of the
mgnagement to have rebutted the same by filing a cogent
evidence to disprove it and show it otherwise and in case
it has nat been done, the burden so cast upon the
mgnagement has not been so discharged by it. In a recent
judgment by the Hon’ble Apex Court, i.e., in Yellatti R.M.
v. Assistant Executive Engineer (2006-1-L1J-442) ithas been
held that ** We find that this Court has repeatedly taken the
vigw that the burden of proof is on the claimant to show
that he had worked for 240 days in a given year. This burden
is discharged only upon the workman stepping in the
wiiness bax. This burden is discharged upan the workman
adgucing ¢ogent evidence, both oral and documentary. In
casjes of tekmination of services of daily wage eamer, there
will be nolletter of appointment or termination. There will

also be no receipt or proof of payment. Thus inmost cases
the workman (claimant) can only call upon the employer to
praduce before the Court the pominal muster roll for the
given periad, the letter of appointment or termination, if
any, the wage register, the attendance register etc. Drawing
of adverse inference ultimately would depend thereafier
on the facts of each case.”” Looking at the facts and
circumstances of the present case thus it is very much
evident that the management has not produced any such
evidence which can rebut the claim of the workman in this
regard. The pleadings also does not present a consistent
view regarding the period of work so done by the workman
as to whether it has been 76 days or 90 days. The workman
in this case had also called for the attendance register and
documents showing payments etc. which were made to
him by the management during the conciliation
proceedings as well as before this Tribunal by stating
these facts in his written statement as well as rejoinder
filed in this regard.

28. In view of the aforesaid facts and circumstances
it is evident that the assertions of the workman about the
period of work so done by him for 2406 days and more
preceding the date of alleged termination of his services
w.ef, 1-1-1989 stands fully corroborated and proved by
the evidenge led before this Tribunal. Since admittediy there
was no such compliance of the provisions of Section 25t
of the Act before termination of his services though it was
a condition precedent to retrenchment of the services of
the workman in this regard as it was said to have been
terminated verbally with effect from L-1-1989, the impugned
order of termination cannot be said to be justified, legal or
proper for fack of compliance of provisions of Seetion 251
ofthe Act which as held in Mohan Lal v. Bharat Electronics
(198 1-11-LLI-70: (1981)3 S8C 225: 1981 SCC(L&S) 478] to
be iilegai and void ab initio. Same view was taken by the
Honble Apex Court in several other decisions on this point
viz. State of Bombay & Ors. v. Hospital Mazdoor Sabha &
Ors., AIR 1960 SC 610: 1960-1-L.LJ1-251; Surender Kunar
Verma & Ors. v. Centrai Government Industrial Tribunal,
New Delhi, AIR 1981 SC 422: 1980 (4) SCC 443: 198 1-1-1.1.J-
386; Bombay Union of Journalist & Ors. v, State of Bombay
& Anr,, AIR 1964 SC 1617 1964-1-LLJ-351.

29. So far as relief to be granted to the workman is
concerned, it is no doubt true that Industrial Tribunal has
got jurisdiction and power to direct reinstatement of the
workman in case of wrongful termination of services for
want of compliance of Section 25F of the Act, but there are
exceptions to this rule and these exceptions are also
recognized by number of judgments of the Apex Court in
this regard. In the case of Haryana Tourism Corpn. Ltd. v.
Fakir Chand & Ors., AIR 2003 SC 4465: 2003 (8) SCC 248:
2004-1-LL.J-265, the Hon'ble Supreme Court had only
directed to make payment of compensation of Rs. 70,000,
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instead of reinstatement with 25% back wages taking into

consideration factors like (a) workers were daily wagers,
(b) workers were not recruited through employment
exchange or regular mode of selection, (¢) services of the
workers were terminated long back, and (d) considering
nature of work and the workers must have done similar
work at least intermittently. In number of such matiers
Hon’ble High Court have also examined this issue and it
has also been held that where a long period has lapsed
since the date of termination, compensation should be paid
in lieu of reinstatement and back wages. In somewhat similar
circumstances, the Hon’ble Apex Court in Rolston John v.
Indusirial Tribunal-cum-Labour Court, 1995 SCC (L&S) 142
where 18 long years lapsed since termination of service of
the workman without complying with Section 25T of the
Act awarded monetary compensation in licu of
reinstatement. ‘

30. Looking at the facts of the present case it is evident
that the concerned workman had worked only for two years
or so as a casual worker. it is also evident that now about
more than 19 years have elapsed since the dates of
termination of his services on 1-1-1989 and he has not
rendered any service at all to the employer, i.e., Calcutta
Telephones. In view all these facts and circumstances of
the case, instead of granting a relief for his reinstatement
with full back wages, it appears to be just and proper and
also keeping number of factors in mind that an industry
may not be compelled to pay to the workman for the period
during which he apparently contributed a little or nothing
atall and as it is so laid down by the Hon’ble Apex Court in
Hariyana Roadways v. Rudhan Singh (2005 AIR SCW 4634)
that such workman who had only worked for a short period
for a year or two and even if the termination of his service
was found to have been made in violation of Section 25F of
the Act, a reasonable amount of compensation may deserve
to be awarded to him in this regard. The observations of
the Hob’ble Apex Court in this connection as guidelines
deserve to be quoted as it says that :

“There is no rule of thumb_that in every case where
the industrial Tribunal gives a finding that the
termination-of service was in violation of Section 25-
F of the Act, entire back wages should be awarded.
A host of factors like the manner and method of

selection and appointment, i.e’, whether afler proper -

advertisement of the vacancy or inviting applications
from the Employment Exchange, nature of
appointment, namely, whether ad hoc, short term,
daily wage, temporary of permanent in character, any
special qualification required for the job and the like
should be weighed and balanced in taking a decision
regarding award of back wages. One ofthe important
factors, which has to be taken into consideration, is
the length of service, which the workman had

rendered with the employer. If the workman has.
rendered a considerable period of service and his
services are wrongfully terminated, he may be
awarded full or partial back-wages keeping in view
the fact that at his age and the qualification
prossessed by him he may not be in a position to get
another employment. However, where the total length
of service rendered by a workman is very small, the
award of back wages for the complete period, i.c.,
from the date of termination till the date of the award,
which our experience shows is often quite large,
would be inappropriate. Another important factor,
which requires to be taken into consideration is the
nature of employment. A regular service of
permanent character cannot be compared to short or
intermittent daily wage employment though it may.
be for 240 days in a calendar ycar.”

In another decision viz., Allahabad Jal Sansthan v.
Daya Shankar Rai, (2005) 5 SCC 124: 2005 AIR SCW 2646
also the Hon’ble Apex Court has made a similar observation
saying it as under:

“We have referred to certain decisions of this Court
to highlight that earlier in the even of an order of
dismissal being set aside, reinstatement with full
back-wages was the usual result. But now with the
passage of time, it has come to he realized that
industry is being compelled to pay the workman for
aperiod during which he apparently contributed little
or nothing at all, for a period that was spent
unproductively, while the workman is bcing
compelled to go back to a situation which prevailed
many years ago when he was dismissed, it is
necessary for us to develop a pragmatic approach 1o
problems dogging industrial relations. However, no
just solution can be offered but the golden mean
may be arrivedat.”

31 In view of that instead of granting rclicf for.
reinstatement with back wages to the workman even if the
order of termination of his serviees found to be illegal and
legally not justified for want of compliance under Scction
25F of the Act, he may be said to be entitled to get a reliel
for compensation only. Looking at the nature of his work
and its period a lump sum compensation of Rs. 35,000
(Rupees thirty five thousand) deserve to be so awarded to
the concerned workman accordingly. The aforementioned
amount shall be paid to the concerned workman by the
management within a period of a month from the datc of
this Award becomes enforceable,

The reference is answered accordingly.
C. P.MISHRA, Presiding Officer
Dated, Kolkata, The 3 Ist July, 2008
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New Delhi, the 11th August, 2008

S.0. 2510.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947(14 of 1947), the Central
Govetnment hereby publishes the award (Ref. No. 87/2006)
ofthe Centrzl Government Industrial Tribunal-cum-Labour
Court: No. i, iChennai, as shown in the Annexure, in the
Indusjrial digpute between the employers in relation to
the managerpent of Department of Telecom and their
workman, which was received by the Central Gevernment
on | 1-8-2008.

’ [No. L-40012/32/2006-IR(DU)]

AJAY KUMAR GUAR, Desk Officer
. ANNEXURE

BEFO RE THE CENTRAL GOVERNMENT
INDYSTRIAL TRIBUNAL-CUM-LABOUR COURT

' f CHENNAL
" Monday, the 23rd June, 2008

PRESENT
K. Jayaraman, Presiding Officer
Industrial Dispute No. 87/2006
[In the matterlof the dispute for adjudication under ¢lause(d)
of sub-section (1) and sub-section 2(A) of Section 10 of
the lnHustria‘l Disputes Act, 1947 (14 of 1947), between the
Mandgement of Bharat Sanchar Nigam Ltd. and their
worksnan. ]

; , BETWEEN
Sri P.iRajaganesan 1st Party/Petitioner

: And :
'The Principal General Manager
Bharat Sanchar Nigam Ltd. Vellore

Coimbatore 2nd Party/Respondent
APPEARANCE

M/s. P.V.S.Giridhar

Associates

M/s. A. Radharakrishnan

& R. Priyakumar
AWARD

 The Central Govemment, Ministry of abour vide its Order

No. 1,-40012/32/2006-1R(DU) dated 17-10-2006 referred the
following Industrial Dispute to this Tribunal for adjudication.

FFor the Petitioner

For the Management

The schedule mentioned in that order is :

“Whether the action of the Management of Principal
General Manager, Coimbatore in terminating the
services of their workman Sri P. Rajaganesan w.e.f.
02-06-2003 is legal and justified? If not, to what relicf
the workman is entitled to and from which date?

2. After the receipt of the Industrial Dispute, this
Tribunal has numbered it as [D 87/2006 and issued notices
to both sides. Both sides entered appearance through their
Advocates and filed their Claim Statement and Counter
Statement respectively.

3. The allegations in the Claim Statement are bricfly

as follows:

The petitioner (Raijaganesan} entered scrvice as
Driver in the Respondent Management on 01-08-2001 at
the Office of the Sub-Divisional Telecom, BSNL, Vecrapandi
and he was assigned to drive the departmental vehicte
(Van) bearing No. TN-38-L8-235. Along with this work, he
has also performed additional work of Lincman. The
Respondent Management maintained Trip Sheet and Log
Book in which the petitioner made his signature regularly.
The petitioner work was under the supervision of Sub-
Divisional Engineer, Sri N. Kulandaisami and Junior Telecom
Officer, Smt. T, Jayanthi. while so on 02-06-2003 the
petitioner was informed that this services was no morc
required. But, the Respondent did not issuc any notice or
asstgn any reason for his termination. The action of the
Respondent oraily terminating the services of the petitioner
is arbitrary, unreasonable and in violation of principles of
natural justice. It also amounts to unfair labour practice.
No retrenchment compensation has been paid nor has any
notice for retrenchment been issued to the petitioner, The
order of termination is also in violative of Section-25(N) of
the 1D Act, Hence the petitioner raised a dispute before the
labour authorities and the conciliation ended in failure and
therefore the Conciliation Officer submitied a failure report
and the Govt. has referred the dispute to this Tribunal.
Hence, the petitioner prays this Tribunal to dircct the
Respondent to rcinstate him in service with backwages
and all other consequential benefits,

4. As against this, the Respondent in his Counter
Statement alteged that the petitioner is not an employee of
the Respondent BSNL. He was neither appointed as an
employee nor was he removed as such. He was engaged
only on datly wages during those days when regular Drivers
were not available, 1t is false to allege that the petitioner
performed additional dutics of Lineman. The petitioner was
engaged as and when regular Driver was not available and
therefore he is not in service in BSNL. As such, the question
of termination, issue of notice and other formalities did not
arise al all. There is no violation of principles of natural
justice nor any unreasonableness on the part of this
Resopendent. Since the pctitioner is not an employce.
there is no need for rational notice to the pctitioner and
compensation, The petitioner is not workman and he is not
entitled to any reiief in the petition for the work done by
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him on those days as he was engaged and paid daily wages.
then and there. Hence, for all these reasons, the Respondent
prays that the claim may be dismissed with costs.

5. The points for determination are : _

(i) Whether the action of the Respondent in
terminating the services of the petitioner Sri P.
Rajaganesan is legal and justified?

(ii) To what relief the petitioner is entitied to?
Point Ne.1

6. The case of the petitioner in this case is that he -

was appointed as Driver on01-08-2001 in the Respondent
Management and he has served as such till he was orally
terminated on 02-06-2003, He alleged that he has worked

more than 240 days in a continuous period of 12 months

and he has also signed in the Trip Sheet and also the Log
Book maintained by the Respondent authorities. Since he
has worked more than 240 days in a continuous period of
12 months, even assuming for argument sake that the
Respondent is to disengage the petitioner from the woik,
he has to follow the mandatory provisions of Section-25(F)
of the 1D Act and notice of pay and compensation should
have been given to him. On the other hand, no notid% nor
any compensation was paid to the petitioner and, therefore,
the order of termination is illegal and void ab initio. In order
to establish his case, the petitioner examined himself as
WW 1 and produced 42 documents which are marked from
Ex. W1 to Ex.W42, As against this, on the side of the
Respondent one L.K. Suresh, Sub-Divisional Engineér
{Legal) is examined as MW 1. The documents produced by
the pctitioner are copies of the Wage Register from the
month of August 2001 to October 2002 and the copies of
the Log Book entries and signed by the petitioner from

August 2001 to April 2003. The petitioner also produced

the copy of the Conduct Certificate issued by the Divisional
Engineer, Tiruppur and also the Conduct Certificate issued
by the Sub-Divisional Engineer of BSNL, Veerapandi,
Tiruppur. Besides that the petitioner also produced the
copy of the two Gate Passes issued to him when he worked
with the Respondent Authorities. In order to prove that he
has worked as a Messenger, he has produced the copy of
the list of persons to whom he delivered the WILL phone
while working as a Driver. He has also produced the copy
of the representation given to the Respondent Authorities
as Ex. W42. The learned counsel for the Petitioner argued
that the petitioner has discharged his initial burden that he
has worked more than 240 days in a continuous period of
12 months preceding his disengagement by producing the
copy of the entries in the Wage Register and also the Log
RBook Register. But the Respondent Management which
denies the allegation of the petitioner that the petitioner
has not worked continuously for a period of 240 days has
not produced any document to rebut the evidence adduced
by the petitioner, Further, from the documents produced
by the petitioner it is clear that the petitioner has worked 26
days in August2001, Sept. 2001, October 200} and 25 days
in November 2001, December 2001 and February 2002 and

28 days in April 2002 and June 2002 and 29 days in March

2002 and May 2002, From these circumstances it is clear
that the petitioner has worked more than 293 days in a
continuous period of 12 months and, therefore, even
assuming that the Respondent Management wanted to
disengage the petitioner, they have to follow the mandaory
provisign of Section-25(F) and, therefore, the oral
termination made by the Respondent Authorities is illegal
and not valid, Further, he relied on the ruling reported in
2007, 4, SCC, PAGE 94, SHRIRAM INDUSTRIAL
ENTERPRISES LTD. VS. MAHAK SINGH AND OTHERS
wherein the Division Bench of the Supreme Court held
“when the workman has discharged his initial onus by
producing the documents in their possession then it is
bounden duty of the Respondent Management to disprove
orto rebut the allegation of the petitioner by producing the
documents in his custody but when. the best evidence
having been withheld, the Gourts are entitled to draw such
adverse inference from the circumstances” .

7. But as against this, the learned counse] for the
Respondent contended though the petitioner alleged that
he was appointed as a Driver under the Respondent
Management, he has not produced any Appointment Order
to prove the same nor produced any document to show
that he was a employee under the Respondent
Management. He was only engaged on daily wage as Driver
when regular Drivers were not available. 1t is false to allege
that he has performed additional duties as Lineman or
Messenger. Since the petitioner was engaged as and when

the regular Driver was not available, he is not entitled to

reinstatement nor regularization. The petitioner is not in
service of BSNL, therefore, the Question of termination,
issue of notice avd other formatities:did not arise at alt and
the petitioner is not entitled to any refief in this apptication
and he relied on the ruling reported in 2006 4 SCC |,
SECRETARY, STATE OF KARNATAKA AND OTHERS
VS. UMA DEVI AND OTIIERS and he argued even

~assuming for argument sake that he was temporarily
appointed as a Driver by the Sub-Divisional Engineer or

Junior Telecom Officer, the said persons have no authority
to recruit any person as Driver since the BSNL has got
rules and regulations for recruitments and since the
petitioner is not appointed as a Driver by following the
regular Recruitment Hules, he is not entitled to claim any
benefits. He fur f rgued in the above Full Bench
Judgment of the e Court, it is bbserved “Absorption,
regularization or, permanent contifiuance of temporary,
contractual, cagh I; daily wage or ad-hoc employees
appointed/recruifety/de hors the constitutional scheme of
public employm&nt'is not valid and the Supreme Court also
held the issuance of interim dirdctions in such case by the
High Court may not be justified”. It is also observed further
“the Union, the States, the Departments and
Instrumentalities have resorted to irregular appointments
especially in the lower rungs of the service without
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reference to the duty to ensure a proper appointment
procedure through the Public Service Commission or
otherwise as per the rules adopted and to promote these
irregular appoititees or those appointed on contract or on
daily |jages; to continue Yyear after year,

thus, kegping oyt those who are qualified to apply for the )

post corjcerned and depriving them the opportunity to
compete| for the post. It has also led to persons to get
employed without following the regular procedure or even
through the backdoor entry or on daily wages” and in that
judgment, the l’(ull Court has depreciated the temporary
appomtq'lents made by the lower rung officers without
following the regular procedure or recruitment rules. The
learned ¢ounsel for the Respondent further argued in this
case thopigh thej petitioner alleged that he was appointed
by the Syb Divigional Engineer of Veerapandi, it is not for
a regulal post 4nd he has no authority to do a regular
appointraent of  Driver for the department: Therefore, on
that scor¢ the petitioner cannot claim any regularization or
remstate’nent tl}erefore this petition is not maintainable.

8. Thougl1 I find some force in the contention of the
learned counsd] for the Respondent, in this case the
petitioney has eftablished that he has worked more than
240 day§ in a continuous period of 12 months preceding
his dise‘pgage‘ment under such circumstances, the
Respondgnt is t{) establish that the inference drawn from
the document pqoduced by the petitioner is not a true one
and the petitioner has not worked more than 240 days in
a continpous pgriod of 12 menths and the Respondent is
to establjsh befpre this Court as to what reasons he has
not follgwed the mandatory provisions under Section-
25(F). T[Le petitioner has not asked for regularization or
permanefit post|in the Respondent Management, on the
other hand, he ¢nly requests this Tribunal that since the
Respondf:nt Mapagement has not followed the mandatory
provisions of Sett:on-QS(F) of the ID Act, the order passed
by the Rquondmt isillegal and void ab initio. I find much
force inithe contention of the learned counsel for the
petitiongr that from the documents produced by the
petitionet, it is c!ear that he has worked for more than 240
days in q contlmous period of 12 months preceding his
terminatipn. As [such the Respondent Management who
has not followefl the mandatory provisions of Section-
25(F), the order:passed by the Respondent is not valid in
law, therefore, I'find this point in favour of the petitioner
and agaigst the Respondent.

PointNo. 2

The next point to be decided in this case is to what
relief the jpetitioner is entitled?

9. In view of my foregoing findings that the action
ofthe Rcz‘pondeipt Management in terminating the services
of the petitioner i§ not legal and justified, I find the petitioner
is entitled to the relief of reinstatement. Then next question
that arises for consideration is from which date the
petitionci is enfitled to reinstatement. In this case, the

petitioner alleged in his claim statement that from
2-6-2003 he was disengaged by the Respondent orally,
this fact has not been disputed by the Respondent
Authorities. Though the petitioner has alleged that he has
not worked from the date of disengagement, | find the
petitioner is not entitled to full back wages as claimed by
him. On the other hand, in the circumstances shown before
this Tribunal, I find half of the back wages is sufficient to
satisfy the claim of the petitioner, therefore, 1 direct the
Respondent to reinstate the petitioner forthwith and the
petitioner is entitled to half back wages and all other
consequential benefits,

10. Thus, the reference is answered accordingly.

(Dictated to the PA, transcribed and typed by him,
corrected and pronounced by me in the open Court on this
day the 23rd June, 2008)

K. JAYARAMAN, Presiding Officer
Witnesses Examined:
For the 1 Party/Petitioner : WWI Sri P. Rajagancsan
For the I Party/Management : MW1 Sri LK. Suresh
Documefits Marked :-
On the Petitioner’s side

Ex.No. Date Description

(1 @ (3

Ex. W1 07-09-2001 Wages for the
menth of August
2001

EX. W2 01-10-2001 Wages for the
moqth of Sept. 2001

Ex. W3 01-11-2001 Wages for the
month of Oct. 2001

Ex. W4 07-12-2001 Wages for the
month of Nov. 2001

Ex. W5 01-01-2002 Wages for the
month of Dec. 2001

Ex. W6 11-02-2002 Wages for the

, month of Jan. 2002

Exw7 13-03-2002 Wages for the
month of Feb. 2002

Ex. W38 09-04-2002 Wages for the
month of March
2002

Ex.W9 07-05-2002 Wages for the
month of Aprii 2002

Ex. W10 01-06-2002 Wages for the
month of May 2002

ExWII 01-07-2002 Wages for the
month of June 2002

Ex W12 06-09-2002 Wages for the

month of July 2002
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(D : @ (3)
EXW13 01-10-2002 Wages for the
month of Aug. 2002
ExWi4 16-11-2002 Wages for the
month of Sept. 2002
ExW15 07-11-2002 Wages for the
‘ month of Oct. 2002
Ex. W16 © August, 2001 Log Book signed by
) the petitioner
Ex. W17 Sept., 2001 Log Book signed by
the petitioner
Ex. W18 October, 2001 Log Book signed by
the petitioner
ExWI9 November, 2001  Log Book signed by
the petitioner
ExW20 December, 2001 'Log Book signed by
the petitioner
Ex. W21 January, 2002  Log Book signed by
the petitioner
Ex. W22 February, 2002  Log Book signed by
the petitioner -
Ex.W 23 March, 2002 Log Book signed by
the petitioner
Ex. W24 April, 2002 Log Book signed by
the petitioner
Ex W25 May, 2002 Log Book signed by
the petitioner
ExW26 June, 2002 Log Book signed by
the petitioner
Ex. W27 July, 2002 - Log Book signed by
the petitioner
Ex.W28 August, 2002 Log Book signed by
the petitioner
ExW29 September, 2002 Log Book signed by
the petitioner
Ex. W30 October,2002  Log Book signed by
‘ the petitioner
Ex W3] Novemnber,2002 Log Book signed by
: the .petitioner
EX. W32 December, 2002 Log Book sighed by
the petitioner
Ex, W33 January, 2003 Log Book signed be
' ‘ petitioner
'Ex W34 February,2003  Log Book signed by
the petitioner
Ex W35 March, 2003 Log Book signed by
the petitioner -
EXW36 April 2003 Log Book signed by

the petitioner

ExW40 23-03-2004

M (2) _ (3)
EXW37 -

Conduct Certificate
issued by the
Divisional Engineer
BSNL, Tiruppur

Conduct Certificate
issued by the
Divisional Engingcr
BSNL, Veerapandi,
Tiruppur.

Ex W38 e

ExW39 15-03-2004 Gate Pass issued to

the petitioner

Gate Pass issued to
the petitioner.

ExW4] -— List of the persons to
whom the petitioner
delivered the WLL
Phone while working

as a Driver.

ExW42 04-08-2003 Representation to the
Principal General

Manager, BSNL,

Coimbatore,
On the Management’s side :-|
Ex.No. Date Description
Nil
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New Delhi, the I 1th August, 2008

8.0. 2511.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947(14, of 1947), the Central
Government hereby publishes the award (Ref, No. 01/
2007) of the Central Government Industrial Tribunal-cum-
Labour Court Guwahati, as shown in the Annexure, in the
Industrial dispute between the empioyers in relation 1o
the management of National Institute of Technology, and
their workmen, which was received by the Central
Government on 11-8-2008.

[No.L-42012/71/2006-1R(DU)]
AJAY KUMAR GAUR, Desk Officer
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ANNEXURE

IN THE GENTRAL GOVERNMENT INDUSTRIAL
TRIBUNALL-CUM-LABOUR COURT GUWAHATI—
' ASSAM. '

PRESENT " -
Sri H. A Hazarika, Presiding Officer
CGIT-Cum-Labour Court, Guwahati.
in the matter of an Industrial Dispute between:

The Management of National Institute of
Technology, Silchar.

-Vrs-
Their Workmen Smt. Archana Pukeystha.
Ref. Case No. 01 of 2007.

APPEARANCES
For the Man;agement Sri R. P. Kakoti,
Advocate.
Sri A. K. Dutta,
Advocate.

For the Workmen None appeared.
Date of Award : 1-8-2008
AWARD

1. The Govemment of India, Ministry of Labour New
‘Delhi vide its Notification No. L-42012/71/2006-I1R(DtJ)

dated 28-11-2006 referred this Industrial Dispute arose-

between the Management of National Institute of
Technology, Silehar and their workman Sm¢. Archana
Purkeystha in exercise of power conferréd by Clause-(d) of
sub-gection (1) and sub-section (2A) of Section 10 of the
Industrial Dispute Act, 1947(14 of 1947) for adjudication
on the basisiof the following Schedule :-

SCHEDULE.

: “Wheiher the action of the management of National
Institute of Technology (NIT), Silchar in terminating the
services of lheir workman Smt. Archana Purkeystha, w.e.f,
21-7+2003, {s legal and justified? If not, to what relief the
workman isentitled to.? "

2 Oni being notified the matter is proceeded for
adjudication and to pass Award here as per procedure.

3. The case ofthe workman Smt. Archana Purkeystha
in brief from ber Written Statement sent by Post is that she
was working in National Institute of Technology, Silchar
as a Bkilled:Muster Roll Worker sinee 5th May, 2000 on
admlssible temuneration basis and on regular basis. In

meeting held on 30-09-2000, to decide the issue of 36

numbers of MR employees, the matter was put up before
Board of Governors, the highest authority. The Board
observed thie strength of the MR employee is too large
than desirable. But considering they are working for many
years they may be continued to work. However, economy
must be observed as far as possible, The periodic routine
renewal of 89 days has not been issued to her after expiry

of her term from 20th July, 2003, defying the decision of the
Board of Governors. When the renewal order was not
issued to her, she requested the authority on Ist August,
2003 to do needful but the order has not been.issued till
date. She has intimated the authority concerned that she
has-been singled for victimization and the authority did
not pay heed to her fact. She approached the respective
Asstt. Regional Labour Commissioner(C ) Silchar and
conciliation meetings were held and the authority also
attended first two meetings but remained absent in thc
subsequent two meetings. The authority NIT, Silchar
claimed that their department is not within the purvicw of
Industries,

4. The case of the Management in briefthat National
Instituted of Technology, Silchar, not being industry’is
not within the purview of the Industrial Dispute Act, | 947,
Hence the instant reference case is liable to be dismissed.

5. That as alleged the workman Smt. Archana

" Purkeystha was never appointed by the National Institute

of Technology, Silchar. She was simply engaged for a
limited period as MR daily wage worker, her disengagement
can not be treated as termination within the meaning of the
above act. The engagement of daily wage Muster Roll
employee is granted only if there exists any requirement.
That the service of Smt. Archana Purkeystha was not fclt
necessary after the expiry of her previous terms ol
engagement on 20-07-2003. Hence, there was no illegality
on the part of National Institute of Technology, Silchar, in
not re-engaging her.

6. In spite of receiving notices and inspite of sending
written statement by post the workman never cared to attend
this Tribunal even afler adjournment on number of occasions.
After giving number of adjournments when the workman
Smt. Archana Purkeystha did not appear for evidence, the
evidence of the Management reeorded expante.

7. For the Management Sri Santosh Kumar Srivastava,
Dy. Registrar, National Institute of Technology, Silchar
appeared as witness for the management. The brief
eontention ofhis evidence is that Smt. Archana Purkeystha
was engaged as a MR worker for 8 days on 2nd February,
2001 till 1 st May,2001. Afier working 89 days there was a
gap of one day and she was again engaged with effcct
from 3-5-01 to 30-7-01. Similarly in other occasions also
she was engaged for period of 89 days with a gap of one
day. She was not engaged by NIT, Silchar. After 2 1st July,
2003 no appointment letter was issued to her. For casuai
and extra work for temporary period MR labourers ar:
engaged for a tenm of 89 days. MR cmployees arc not
employees of NIT. That the NIT department is presentiy
100% under Rules and regulation ofthe Central Government
as regards engagement of Muster Roll Workers,

8. Heard expartc argument submitted by learned
Advocates Sri R.P.Kakoti and Sri A.K.Dutta for the
Management.
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9. On careful scrutiny of the record on merit 1 find
there is procedure for engagement of 89 days. The workers
engaged for 89 days can not claim for regularization. I find
the workman was engaged with effect from 23rd April,
2003 to 20 July, 2003. After that she was not appointed and
engaged for a period of 89 days. As per her written

statement admitte dly she i$ Muster Roll employee. Hence,

for o o “ﬂaamg, for further period the Management is not
liable. Hence, the Wi ocment has not done any injustice*

to the workman. The workman 1s we. "m't]ed for any relief.

10. Prepare the award and send it to govemn ntas

per procedure immediately.
H.A. HAZARIKA, Presiding Officer

¢ feeh, 11 37Re, 2008

. WL 3. 2512—a?r%:‘rﬁra»'ﬁam sfafrrm, 1947
(1947 %t 14) FY 910 17 & g § S W
Il e @ yeues # Tag P ol S e
% dr9 agEey o Piffw i faag § S04 TR
i aifersstoy o e F 11 geg % vEe (SR
o, ®. S smd-2/30 i 2002) F WA = 2, S
F=ET TR 1 1-8-2008 T §37 o |

[H. TE-40011/8/96-3M% SR(E ) ]
Sy FAR g, Swk v

New Dethi, the 11th August, 2008

S.0. 2512.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947(14 of 1947), the Central
Government hereby publishes the award (Ref. No. CGIT-
2/30 of 2002) of the Central Government Industrial
“Tribunal-cum-Labour Court No. 11, Mumbai, as shown in
the Annexure, in the Industrial dispute between the
_ employers in relation to the management of Telecom
Factory, and their workmen, which was received by the
Central Government on 11-8-2008.

[No. L-40011/8/96-IR(DU)]
AJAY KUMAR GAUR, Desk Officer

ANNEXURE

BEFORE THECENTRALGOVERNMENT
INDUSTRIAL TRIBUNAL No. 2, MUMBAL

PRESENT
A. A, Lad, Presiding Officer
Reference No. CGIT-2/30 of 2002

Employers in Relation to the management of Telecom
Factory

The Chief General Manager
Telecom Factory

Deonat ,
Mumbai-400 088

3189 GI/08—8

“AND
Their Workmen

" The General Secretary
" Rashtriya Telecom Employees &
Workers Union,
D-63, Sarita, Vishwakarna Nagar
Mulund(W)
Mumbai- 400 080.

APPEARANCES
Mr. S. B. Kadam Advocate.
Mr. J. H. Sawant Advocate.
. Mumbai, Date 10th July, 2008
AWARD '

The Government of India, Ministry of Labour by its
Order No.L~400 11/8/1996/IR(DU)dtd. 13-03-2002 in exercise
of the powers conferred by clause (d) of sub-section (1)
and sub-section 2(A) of section 10 of the Industrial
Disputes Act, 1947 have referred the following dispute to
this Tribunal for adjudication:

“Whether the action of the managEment of Telecom
Factory, Department of Telecom, Mumbai in not
considering the candidature of Sh. T. C.Kamble, Examincr
for the post of Inspector in response to the notice dated
24-05-1994 and not giving him all consequentiat benefits is
legal and justified? lf not, to what relief the workman is
entitled?”’

2. Claim Statement (Ex-6).is filed by the concerned

Forthe EmpIOyer
For the Workmen

‘workman Shri Kamble in support of his demand stating

that, he is working with first party as Mazdoor from 5-9-97.
Then he was promoted to the post of Fitter Grade-1 w.ef,
28-5-85. He was qualified in trade fest and as a result of it,
he was transferred to Shop no 13 as Examiner w.e.f. 1-3-89.

3. By notice dated 24-05-1994, applications were
invited for selection of candidates for two posts of
Inspectors to fill in Shop No.13. Qut of these posts, one
was reserved for SC candidate and other one reserved for
ST candidate. The candidate also requires five years
experience as Examiner to file such an application.
According t¢ workman, he filed application for said post of*
Inspector but his apphcatw/n was niot considered. So he
macde representation on 29-07-1994 and again by letier dated
04-08-94, he requested first party to inform himof the reason
why his application is not considered and it was replicd by
first party by letter dated 24-08-94 observing that, second
party workman is not eligible to appear for the post of
Inspector. : :

4. According to second party, he was illegally
prevented in appearing for post of Inspector. No reason
was assigned while discarding his claim. Other candidate
who was junior to him was permitted to appear for the post
of Inspector. So it is submitted that, decision taken by first
party in ignoring claim of second party Kamble and not
considering for the post of Inspector be treated not just
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and| proper| and he be declared as Inspector with effect_

24-595.

5. This prayer is objected by first party by filing reply
Ex-9 stating that, second party workman Kamble was not
ehgible to tppear for the trade test of Inspector since he
was, not pgssessing the eligibility condition laid down
undr:r the rzies Such candidates require to be an Examiner
in the skilled trade, and requires five years experience as
Exal;-niner. s Kamble was neither Examiner in skilled trade
norjhe wag in possession of réquisite experience in the
grade of Examiner, he Was not considered and decision
takgn by fifst party was just and proper. It is denied that,
purposely glaim of the second. party Kamble was ignored.
It is|denied|that, injustice s caused on Kamble and he was
deptived of promotion. Since Kamble was not quatified
and eligiblk to appear for the post of Inspector, decision
was|intimated and it was justand proper.

6. lj view of above pleadings, my Learned
Pre@ecess r framed 1ssues at Ex-12 which 1 answer as
fol[éws

- Issugs Findings
L Wiwther the action of the management
. Tele¢om Factory , Department of Telecom,
Muntbai in not considering the candidature
of Shri T.C.Kamble, Examiner for the post

. of Ingpector in response to the notice dated
. 24-08-1994 is legal and justified?

. Yes
- 2. Whether the action of the management
¢ in not giving him consequentia! benefits is
+ legal and justified?

‘ Yes

© 3. What refief the workman is entitled to?

As per order below
REASONS

issucs Nosi 1 & 2 :-

. 7. By this reference second party Kamble raised
dis;j.\tc about his claim over post of Inspector stating that,
first party purposely ignored his claim on the post of
Inspcclor and said decision was intimated to him by notice
dated 24-03-94 which was not legal & just. Whereas stand
of first pard/ is that, second party Kambie was not eligible
to permit toj appear for post interview and consider on the
post of lnq'pector He was having no qualification of
Exaininer in the skilled trade and five years experience as
Exammer -

. 8. Ta support that, second party Kamble place
rehahce on his evidence led by him by way of affidavit filed
in lidu of exammataon -in-chief Ex-21. In the eross he admits
that }he fail¢d in two initia! tests and did not appear in third
and fourth tests. He admits that, no training was provided
to him. He admits that, he acquired status of Examiner. He

admits that, he did not pass trade test as he did not appear
for the same. Besides first party’s evidence produced at
Ex-23 reveals that, second party was not eligible to appear
for the post of Inspector and was not having experience of
five years.

9. Second party filed written Arguments at Ex-26
whereas first party at Ex-27. This argument is nothing but
reproduction of their pleadings.

10. This Tribunal passed award regarding subject
matter of refererce on 25-4-2007. Said was challenged by
second party by filing Writ Petition No.3489 of 2007.
Considering the grievances of second party, who was
petitioner in abové Writ Petition, Hon’ble High Court
remanded this reference for reconsideration. Observing
that;

“However, a perusal of the award of the
Tribunal would show that the Tribunal was
not duly apprised of the Rules which governed
inter alia changes in trade. The rule to which a
Reference has already been made hereinabove,
have not been taken note of by the Tribunal.
The award of the Tribunal would, therefore,
appear to have been rendered without taking
cognizance of all applicable rules and without
considering in particular, the condition of
eligibility which is preseribed in the notice”

So from this direetion, Hon’ble High Court asked

-this Tribunal to reconsider the case of seccond party

workman in the light of rules referred observing those were
not apprised while passing award.

11. Afier remand, second party filed fresh affidavit at
Ex-36 stating that rule referred by Hon’ble [igh Court in
para 9 & 10 of Judgement are already placed on record with
Ex-24/2 and Ex 13/25. According to him, as per those rules,
his candidature for the post of Inspeetor should have to be
considered as per noticc dated 24-5-1994. Howcver his
candidature was not considered. He was deprived of
promotional opportunity and all consequential benefits.
on account of unlawfu! action on part of first party. He
further stated in affidavit that, there were two vaecant posts
as per notice dated 24-5-94. One was reserved of SC
Category other one for ST category. He states that, he
belongs to SC Category and Lhe candidate Shri R.B. Thakur
who was junior to him was considered for promotion for
the post of Inspector w.e.f. 11-12-1995. He further states
that, as per seniority and gradation list filed by him with Ix-
24/3 his namie is at serial no.52 whereas name of Thakur is
at 74. He further states that, his name was at 53 in the
seniority list of Examiner fited at Ex-14/1 whereas Thakur is
at serial no.74. He further states that, he is entitled (o
consequential benefits of promotion to the post of
Inspeetorw.e.f, 11-12-1995 as done in ease of Thakur who
is junior to him in service. One more post was filled by
giving promotion to Kamble who is SC employee who is
also junior to him. According to him, he being a candidate
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of SC category and is entitled to get promotion. In the
cross he states that, two posts were. notified by notice
dated 24-5-94. He further states that, one of it was reserved
for SC category and another was reserved for ST category.
He admits that, 11 employees applied as per Ex-13/22 for
said post. He admits that, cut of them six are from SC
category and two from ST category. He admits that, there
was no general candidate among them. He states that, as
per page 24 of Ex-13, candidate Thakur shown at Sr. No.7
and was qualified in the results. He admits that, he is
comparing with that Thakur in his affidavit dated 3-7-2008
who is shown at Sr. No.7 of page 24 Ex-13. He admits that,
as pet page 50 of Ex-14, two posts of SC and 1 post of ST
category was carried forward. He admits that, Thakur is
shown promoted against ST category as shown on page
51'in Ex-14. On that second party closed evidence by filing
‘purshis Ex-37. At this stage, first party decided not to lead
avidence and filed closing purshis Ex - 38,

12. Both were heard orally. The Advecate, ShriJ.H.’

Sawant appearing for second party submits that, second
party has 5 years experience as required for shop
No. 13 when posts were filled. He submits that, there were
two SC posts vacant. Shri Thakur who is at SI. No.74 was
promated ignoring second party workman who is at Sl
N0.52 in Seniority list. Even he was not permitted to appear

in the interview alleging that he is not qualified. Whereas

Advocate appearing for first party Shri Kadam submits
that, second party was not eligible for consideration of
promotion, Even he was not eligible to recommend his name
for trade test as he was not coming within the “zone of
constderation™. He submits that, for each post, 5 names
required to be sent. Since there was vacancy for 2 posts
one for SC category and one for ST category, 5 candidates
of SC category who were senior to second party workman
were coming within “zone of consideration™ as second
- party was at Sr. No.7 in the seniority list of SC candidates
and was not eligible to consider for the promotional post.
He submits that, against that Thakur who is compared by
second party belongs to ST category and as per Seniority
list he was second and he comes within “zone of
consideration™ and as he was recommended and he was
selected for the post of promotion under ST category.

13. Tf we peruse notice dated 24-05-1994 by which
Department of Telecommunications invited application for
setection of candidates by ES-32-19/94 (45) for 2 posts of
Inspector for Inspection Shop No. 13 in the scale of pay of
Rs.1400—2300. Reservation of 2 posts is shown - one for
$C candidate and one for ST candidate. 1t is further
rnentioned that in case, suitable candidate from SC category
is not found, ST candidate will be considered. As per
eligibility Rule No. |, Examiner from shop No. 13 must have
previous experience of five years as on 16-6-1994. Besides
that candidate should be responsible for mechanical and
electrical instructions. He should be responsible for stores,
components, tools including gauges, jigs, fixtures etc, and

also for distribution of work to examiners in the Section,
Said candidate should guide Examiners in their work and
set out ingpection schedule as required wherever required.
Besides he is supposed to maintain shop time book and all
other record. He is held responsible for proper maintenance
of all measuring instruments as referred above. He is

- supposed to maintain all records required in English and

able to read drawings, sketches, circuit diagram, inspeet
schedule and specification. He is also supposed to operatc
precision measuring apparatus such as shadowgraphs,
hardriess testing machines etc. He is also supposed to
have knowledge to work out dimension for simple gauges.
He is alse supposed to carry out detailed testing of all
types of Sw/Bds and other allied equipments. He is
supposed to maintain discipline in workshop. e is
supposed to carry out any other incidental miscellancous
duties. In the said notice syllabus is given at the bottom
mentioning that, candidate should have aticast 5 years
experience as Examiner Gr-1 (Elec. or Mech.). He is also
supposed to maintain .all record in English. He is also
supposed to posses elementary knowledge of elcctricity
and. magnetism. He is supposed to read drawing and

- specification charts. He is supposed to draw inspection

schedules and able to operate precisian apparatus such as
shadowgraph etc. He should be able to conduict functional
test. He is supposed to have basis knowledge of above
materials and must be conversant with workshop and able
to organise work in his section for smooth and efficient
warking. In the said notice dated 24-5-94, nature of trade
test is explained, and as per that, it should be written test to
judge the candidates standard of literacy, knowledge of
English, Arithmetic, Geometry, Electricity and Magnetism.
He was also supposed to have practical knowledge
regarding syllabus. He should appear for oral examination
or any other test on the basis of the above syllabus. So as
per notice dated 24-05-1994 only 5 years experience is not
sufficient. Presuming that he is eligible for promotions, as
per notice dated 24-05-1994, said person require all other
things which are reproduced above and which arc printed
on the notice dated 24-05-1994 produced by first party
withEx-13,

14. The ancther contention taken by first party is
that second party is not coming in “zone of consideration™
and that type of specific case is made out in Written
Statement as well as in the evidence. Here second party
admits that 2 posts which are ifivolved in the reference
belong to one for SC category & one for ST category. {le
also admits that he is comparing with R.B.Thakur who is at
Sr. No.24 in seniority list. He further admits that said Thakur
belongs to ST category. Whereas his case is that he belongs

to SC category. According to first party, there should be

separate candidate for SC and ST category and at the most
5 candidates for each post who has previous experience
can apply to claim said promotion. Page 22 of Ex-13 was
referred to second party in the cross. Second party admits
that 6 candidates were of SC category and 2 out of them
were of ST category as shown on page 22 Ex-13. As per
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page 24 ofl tix-13 he admits that R.B.Thakur was shown
qualified. If we peruse page 22 Ex-13 we find, person at
Sr. Nos. | & & are shown of ST category and person at Sr.
No3. 3 to 6iand 9 to 11 are shown of SC category. Page 22
reveals that second party shown at Sr. No.ll against which
rerark is ghown “not eligible™. First party has produced
cop{ies of séme rules with Ex-33 under the title of Rules and
ProLedure ifor condueting Trade Test. On the 2nd page of
Ie 5 njentlon 5 that ;

’ Qecuph of applications, this should be

! scruiinizﬁd and eligible workers should be

‘ ider:jlﬁcd. The number of workers identified
shoulid not be more than 5 times the number of
vacahcies. In case of promotion to Sr. Grade,
viz Mazdoor, Helper, Fitters, Mast Sr, etc.
senidr most workers equivalent to the number
of vacant posts should be allowed to appear
in th‘c said Trade Test.

¢ 18, The lcarned Advocate for first party emphasizes
on Pt and submits that as per this rule there should not be

e than|3 candidates for each post. According to him,
pa t¢ 22 of Ex -13 which shows status of second party at
Sr.iNo.6 which is beyond Sr. No.5 which reflect his not
cor}uing within the “zone of consideration” as said position
dogs not permit second party to appear for Trade Test as
he was nof coming within the “zone of consideration”. As
farj as stafus of second party is concerned, he was at
Sr.iNo.G qn page 22 in SC candidates which is admitted to
hith. When page 22 of Ex-13 reveals that second party is at
Sr.|No. 6 in SC candidate and when 5 candidates are only
eligible, ffvr the promotional post of one vacancy as per

Rule 5 of [Ex-33 and candidates more than 5 candidates .

cannot bejrecommended for one post, there claim of the
sedond pa"ly itself withers away. When admittedly only
ong post gf SC category was available, and when second
paity doesjiiot come within “zone of consideration” though
he was hajing experience of 5 years but he unabe to satisfy
angther cgndmon of “coming in zone of consideration”
doks not terrmt him to claim entitlement of promotion.
Besides only because he is qualified, it does not mean that
he is entitld for promotion, As referred above notice dated
24}05-1994 it expects number of competitions to be complied
by!the employee and it cannot be treated as fulfilled by
said candidate only because he has previous experience.
chordmg to me, previous experience is one of the criterion
oricondition to claim recommendation of name for
prc}motior{. According to me, it does not mean that only
betause He has previous experience, he is entitled for
prémotion and entitled for consequentia! benefits of the
prémotiod. Here he did not appear for Trade Test. He was
not reconfmended for Trade Test. Even he did not pass
Trhde Tedt. Besides he was not coming under the zone of
considerhtion. When he is not coming in zone of
cohsideration and when he did net appear for Test and
pal;sed it, in my considered view second party is not entitled
fo? relief #ought in the reference.

16. In view of discussions made above and in the
light of rules of the first party, I conclude that, decision
taken by first party in not considering the candidaturc of
sccond party for the post of Inspector is just and proper
and as aresult of that he is not entitled for any benefits. So,
[ answer these issues to that effect and passes the following
order:

ORDER

Once more reference is rejected with no order
as to cost.

Date: 10-07-2008
A AL LAD, Presiding Officer
% fawedl, 11 3T, 2008
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[, UeT-42012/184/2004 - 378, 3. (AL.€8-11) ]
New Delhi, the 11th August, 2008

8.0. 2513 .—In pursuance of Section 7 of the
Industrial Disputes Act, 1947(14 of 1947), the Central
Government hereby publishes the award (Ref. No. CGI'T-
2/98 of 2005) of the Central Government Industrial
Tribunal-cum-Labour Court No.2, Mumbai, as shown in
the Annexure, in the Industrial dispute between the
management of Employees Provident Fund Organisation,
and their workmen, received by the Central Government
on 11-8-2008.

[No. L-42012/184/2004-IR(CM-11)}
AJAY KUMAR GAUR, Desk Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENY
INDUSTRIAL TRIBUNAL NO. 2, MUMBAI
PRESENT
A, A.Lad, Presiding Officer
Referenee No. CGIT-2/98 of 2005
Employers in relation to the management of Reglonal
Provident Fund Commissioner, Goa

The Regional Provident Fund
Commissioner, Employees Provident
Fund Organisation, Bhavishya Nidhi
Bhavan, 24, Patto Plaza, Panaji
Goa-403 001,
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And inspaction of the tables, racks of the staff, He was supposed
“ Their Workmeri to receive and issye returns and was supposed to maintain

The Vice President; Employees
Provident Fund. Staff Union, Bhavishya
Nidhi Bhavan 24, Patto Plaza, Panaji

Goa403 001, _A
APPEARANCES
For the Employer Mr. P. P. Singh, Advocate.

For the Workmen Mr.P. Gaonkar, Representafi#e
Mumbai, Dated 25th June, 2008
AWARD

“The Government of India, Ministry of Labour by its
Order No.L-42012/184/2004-IR(CM I1) dated 4-8-2005 in
exercise of the powers conferred by clause (d) of sub-
section (1) and sub-section 2(A) of Section 10 of the
Industrial Disputes Act, 1947 have referred the foliowing
dispute to this Tribunal for adjudieation

*“Whether the action of Regional Provident Fund
Commissioner, Goa in compulsorily retiring $hri
R.M Sakhardande w.e.f, 9-12-2003 is legal and justified? If
not, to what relief the workman is entitled?”

2. In support of demand claim statement i filed by
the concerned workman at Ex-5 making out cage that, he is
member of Employees Provident Fund Staff Union which
is registered Trade Union. He was appointedon 01-05-1973
at Mumbai and was transferred to Goa. By order dated
09-12-2003, he was compulsorily retired. Aceording to
second party decision taken by first party of retiring
workman ¢ompulsorily is npt just and proper and without
following due process of law. BEven he was as to vacate the
quarters though his case was pending before Conciliation
Officer. According to second party, the decision. taken of
his voluntary retirement was not as per procedure. In fact
there is shortage of staff as the employees working are
loaded with work more than 200 times of normal work. So it
is submitted that decision of compulserily retirement be
declared not just and proper and be set aside with dirgstion
to reinstate. R

3. This is disputed by first party by filing reply at
Ex-7 making out case that, second party has not approach
this Tribunal with ciean hands. The designation of
concerned workman is suppressed. Actually he is working
as ‘Supervisor’ on monthly salary of Rs. 11,32 1/-. $aid salary
and designation does not permit second party to claim as
‘workman’ and on that count along reference . of second
party requires to be dismissed. It is further stated that, he
was doing duties of examining all receipts pertaining to his
section and to distribute them properly. He was supposed
to check the receipts, Besides he was supposed to ensure
that, all immediate receipts in each section are put up on
the date of receipt. He was supposed to scrutinize the notes
and drafts of clerks and ensure that all approved drafts are
“issued properly. He was also supposed to ensure. the

. apersonal noteboak or his calendar of important cases. He
N ‘was also supposed to maintain sectional nete book and
. scrutinize the work dairy, inter-sectional movement register,

file register, and other concerned registers. He was also
supposed to distribute work equally and maintain annual
work account. He was supposed to bring report, attend
complaints:and check the late attendance and maintain the
order and discipline in the office. Since he is nota ‘workmayn®
as hewas doing ‘supervisory’ work, -he cannot eame under |
the definition of ‘workman’ .

4. Besides it is stated that, provisions of Industrial
Disputes Act are ot applicable to the concerned workman
as he is in the cadre of *supervisor®. It is stated that decision
taken by first party in compulsorily retiring concérned
workman was taken in the public interest and is just &'
proper. This decision was based on the record and CR. So

it is submitted that reference may be rejected.

5, In view of above pleadings, issues are framed at
Ex-13'which 1 answer as follows:

Issues Findings
(1} Whether Second party isa
‘workman’? No
(2) Whether order dated 9-12-2003 in
retiring compulsory Shri Sakhardande
ize. workman is just and proper? Does not
survive.

(3) Is Second party entitled for _
sompletion of service? No

) What order? As per
' order

below.,

REASONS

‘Issue No. | :

“ 6, Issue of ‘“workman’ is raised by first party making
outease that, cancemned workman involvedin the reference
was working on the post of supervisor and was having
salary of move than Rs. 1,33 |/-which is more than Rs. 1,600/
per month which exclude second party from the definitien
of “workman’. About this nothing is stated by second
party and concerned workman in the claim statement.
However n the rejoinder filed at Ex-9 second party that
stand of the first 'pgﬂy, Te support that, second party
workman has filed affidavit in lieu of Examination-in-Chicfl
Ex.-15. In the Cross he staies that, he was appointed as

" LDER 1973 and promoted in 200 1-as Section Supervisor.

He states that, seven persons were working in his section
inciuding LDC and UDC. Hﬂ admits that, he was signing
the form of ACR. ard forwarding to the Superior Officer. In

2003 he was retired compuysorily under rule 56(j). He denicd
that he was supiryising work of LDCs. However he admits
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that he was fupervising the drafts, notes submitted by
LDCs,He adrhits that he was checking attandance of LDC
and UDC by signing at the bottom. He admits that, he was

checking the claims column wise i.e. whether they are

admitted, rejefted and when they are received by checking
on coniputer. ¢ also admits that, he used to prepare annual
progress report of the staff and was forwarding it to the

also admits that, he ‘was supposed to sec
al accounts of all establishments and
¢ made within time. He also admits that,
s were accounts communicated to him. He
t, review committee did not expunge those
mits that, he took benefits as an employee
emmment. Then he closed evidence by filing
. Against that first party examined one Dharne
nied the case of the second party and claims
rty is not a ‘workman’ and cannot claim
ustrial Disputes Act. In the cross, he states
workman was appointed as LDC in Mumbai.
He als{ admitg that, there is promotion from LDC to UDC
and th{n post ¢f Head Clerk. Said post of Head Clerk is re-
designpted as|Section Supervisor. When asked whether
Head Clerk and Section Supervisor are one and same, he
replied“Above Head Clerk there is promotion to the post of
Assistant Accpuntant. He admits that, Section Supervisor
does ngt have power to sanction leave of LDCs and UDCs.
Then fist party|closed evidence by filing purshis Ex-20.

remarks. He
of Cenlral Go
purshig at Ex-[
at Ex-18 who
that sacond
reliefynder |

1. Secodd party’s representative submitted that, he
is ‘woj(man’ gnd without following due process of law he
was ¢ :mpulsnIrily retired. No charge sheet was served.
Retirerent age is 60 whereas second party was retired at
the agé of 55; In addition to that he also filed Written

Arguments at Ex-23 with copies of some citations.

8. Now ‘we have to see whether second party is a
workmian or whether he can get benefits of Industrial
Disput*s Act or not? As stated by the first party, second
party is silent|in the claim It about status of concerned
workman. It ig nowhere stated, what designation is of the
workm'pn andihis salary and duties. Against that, in the
Written Staterient, First party has made out clear case that,
second| party was working as Section Supervisor getting
monthly salarly of Rs.11,321/-. Besides that first party
descrided dutfes of second party in para. 6 of written
statemént by mentioning round about 37 duties about
which Is stated in rejoinder except simple denial, When
first party claiins that second party was getting monthly
salary Rs. 11,321/~ and working as ‘Supervisor’ which is
limit for the employee to call as ‘workman’. In my considered
view, status ofisecond party of ‘supervisor’ and his salary
Rs. 111321/, Which is not seriously disputed, does not
permit second|party to take benefits of the provisions of
Industrial Disputes Act and seek any relief, Besides duties
mentioned in path 6 of written statement are not specifically denied
by secohd party. Besides, second party admits that concemed
workmpn worljed as Section Supervisor which is definitely
not a status of ‘workman’ and it does not permit second

party to claim as a ‘workman’ and take benefits under the
provisions of Industrial Disputes Act. Admittedly he was
singing muster, checking the work, he was scrutinizing the
reports, returns. Second party’s advocate submitted copies
of award of this Tribunal passed in Ref.CGIT-2/33 of 1996
where this Tribunal observed one Kubal as a ‘workman’
who was working in the Office of the Regional Provident
Fund Commissioner, Panaji. However in that case, we find
said workman Kubal appears working as Head clerk/Section
Supervisor. He was elected as Secretary of the union. He
was suspended. However in that case salary of said Kubal
is not brought on record as happened in this case. So in my
considered view, decision taken by this Court in case of
Kubal while deciding Ref.CGIT-2/ 33 of 1996 cannot be
followed as a guideline to treat this person as a ‘workman’
as happened in that case. According to me, this Tribunal
can take its own decision and decision of Predecessor is
not binding on this Tribunal whiie deciding different matter.
[t is not decision of this acting Presiding Officer. So person
can differ from case to case. So when second party failed
to prove tﬁat, he is *workman’, in my considered view he is
estopped from taking benefits of provisions of Industrial
Disputes Act and he raised dispute cannot be protected
under Industrial Disputes Act under which he raised
dispute. So I conclude that, he is not a ‘workman’.

Issue No. 2:-

9. Second -party ¢laim that dated 09-12-2003 in retiring
him compulsorily is not just and proper. But when he failed
to that, he is ‘workman’ cannot seek protection under
Industrial Disputes Act. The prayer prayed before Appellate
Authority cannot adjudicated before this Tribunal. Infact
case of compelling second party to vacate service quarter
is much made out mostly decision taken by the first party
relying on record and his CR. Its that said CR was made
known to him. He admits that, even disciplinary authority
did not expunge those. When that is the position, and
when superjors were not happy with his work they can
retire him compulsorily in the public interest which
happened in this case. So 1 conclude that, decision of
compulsory retirement cannot be commented under guise
of termination. '

Issue No._3:-

10. Second party prayed to continue upto age of
superannuation but he failed to prove that; he is ‘workman’
and that, decision of authority of compulsory retirement of
first party. In my considered view, this second party cannot
claim any relief. Accordingly, [-answer this issue to that
effect,

L1, In view of discussions made above, I conclude
that, reference require to be rejected. Hence the order:

ORDER

Reference isrejected
with no order as to cost.

Date: 25-06-2008
A.A.LAD, Presiding Officer
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New Delhi, the 12th August, 2008

§.0. 2514.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 68/1999)
of the Central Government Industrial Tribunal-cum-Labour
Court No.1, Dhanbad, now as shown in the Annexure, in
the Industrial Dispute between the employers in relation
to the management of M/s. Bihar State Mineral Deviopment
Corp. Ltd. and their workman, which was received by the
Central Government on 12-8-2008. :

[No. L-29012/189/98-IR(M)]
KAMAL BAKHRU, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. 1 AT DHANBAD

PRESENT
Shri H. M. Singh, Presiding Officer

In the matter of an Industrial Dispute under
--Seetion 10(1){d)of the 1. D. Act, 1947,

Reference No. 68 of 1999
. PARTIES

Employers in relation to the management
of Bihar Rajya Khanir Vikas Nigam Ltd.,
and their workman,

APPEARANCE =~ oo

On behalf of the workmen  : None
Cn behalf of the employers ;| None

State : Jharkhand Industry : Mineral

Development
Dated, Dhanbad, the 4th A-lqg_ust, 2008, "~
e AWARD '

The Govt of Ind:a Ministry of Labour, in exericse of
the powers conferred on them under Section 10(1)(d) of

the 1. D. Act, 1947 vide their Order No.L-290 12/ I 89/98-
IR(M), dated 22nd April, 1999.

SCHEDULE

“Whether S/Shri Chandra Kand Prasad and Narayan
Turi has worked for 240 days or more with the management.
of M/s. Bihar State Mineral Development Corporation Ltd.
in terminating theirservices w.e.f. 12-12-1992 is justified? If
not, to what relief the workmen are entitled to?”

2. In this reference both the parties abstained
themselves from appearing before this Tribunalin spite of
issuance of notices issued to them, Therefore, it appears
that they are not interested to proceed with the case. Under
such circumstances, a 'No dispute’ Award is passed in this
reference presuming non-existence of any industrial
dispute between the parties.

" H. M. SINGH, Presiding Officer
7§ faeedt, 12 a1, 2008
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New Delhi, the 12th August, 2008

S5.0. 2515.—In pursuance of Section 17 of the
industrial Disputes Act, 1947(14 of 1947), the Central
Government hereby publishes the award (Ref. No. 1. D.
No.-416/2004) of the Central Government Industrial
Tribunal-cum-Labour Court Channai, now as shown in
the Annexure,.in the Industrial dispute beiween the
employers in relation to the management of South India
Mines & Minerals Industries Ltd.and their workmen, which
was received by the Central Government on 12-8-2008.

[No. L-29011/59/2004-IR(M)]
KAMAL BAKHRU, Desk Officer

- i_ﬁ::AN\ISEXURE

'BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT
" CHENNAI ’

_ Tuesday, the 8th July, 2008
_ PRESENT
K.VJayaraman, Presiding Officer
Industrial Dispute No. 416/2004
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[In the knatter of the dispute for adjudication under clause
(d)of sub-section (1) and sub-section 2(A) of Section 10 of
the Indhistrial Disputes Act, 1947 (14 of 1947), between the
Management df South India Mines and Mineral Iiidustries
Ltd. anﬂ their ivorkman 1

| TWEEN
The Squth India Mines aivd  : Yt %/ﬁetitioner

Minerdt {ndustiies Lid.,
SankatNagar PO,
Thailadyuthu §. S.,

Tirunebveli- 627357

neralS cretary,
Ind:a ement Employees,
Umcm haIIm
Sankar agar !
Tlrunel]veil

: 2nd Party/Respondent

APPEARANCE

For the 15t Pasty/Petitioner  : S. Ramasubramaniar &
: i Associates
: ! .
For the Fnd Parry/ management : M/s Row & Reddy
‘i AWARD

TTheC §Government, Ministry of Labour vide its

11/59/2004-1R(M), dated 27-9-2004 referred

the fo owing Industrial dlspute to this Tribunal for
ad_ll.ldl tion ;!

T_ihe schédule mentioned in that order is:

“Whethdr the decision of the South India Mines
and Mineral Hdustries Ltd., Sankar Nagar, Tirunelveli
to pay [Mininjum Wsges to the workers employed in
the Linfe stond Mines by terminating the All India Wage
Settlenrnt is fegal and justified? If not, to what relief
the india Cement Employe¢s Union/workmen are
entitied?" '

2i After fhe receipt of the Irdustrial Dispute, this
Tribumil has nymbered itas 1D 416/2004 and issued notices
to both kides. Both sides entered appearance through their
Advocdtes and filed their Claim Statement and Counter
Statemdnts respectively.

3, The allegations in the Claim Statement are briefly
as follows: 1

The firstlparty viz, South India Mines & Minerals

Industries Limfted formerly Agricultural Farms Ltd. is a
Public Limited ‘Company engaging in quarrying lime stones
since 1951, The Petitioner/{ st Party already holds a mining
lease. Funher for the purpose of mining, the petitioner has
entered into a ilease agreement with the Government of
Tamil Nadu ur*ier the provisions of Mines and Minerals

{Regulation and Developtnent Act). I its lime stone mincs,
the petitioner had a production of about 2100 totnes per
day 4nd it was supplied to a Cethent Manuiacturing
Company called M/s. India Cements Ltd. under various
agfeements entered into from time to time. The first
agreement was gntered into in the year [ 8-09-1964 and last
such agreement was entered into on 24-10-1990 for a period
of 10 years, The Govt. of Tamil Nadu constituted a Cement
Wage Board for fixing wages for employees in the Cement
Industry and the above said India Cements Ltd. being part
of Cement Industry was a party to the praceedings and in
the First Cement Wage Board, the petitioner herein was
sought to be continued as a party in the said proceedings
on the basis that the bulk of the production of the Mines
was supplied to India Cements Ltd, The dispute between
the Cement Industry and its workmen having ended in a
settlement, The petitioner company challenged the very
applicability of the Award passed by the Cement Wage
Board in $6 Fit as the petitioner is concerned before the

- Hon’Ble High Court at Madras by way of Writ Petition in

WP NG, 7937, 7940 of 1983 but bath these Writ Petitions
weré dismissed and thereafter Writ Appeals (W.A. Nos.

275-278 of 1986) were filed and they were also dismissed
by the Division Bench and against which the petitioner
filed a Special Leave Petition by the Hon'ble Supreme
Court of India. During the pendency of these proceedings,
the Respondent Unjon raised demand on the Management
seeking increase in wages on par with the said settlement
arrived at between the workmen of the Cement Industries
and the Cement Manufacturing Assoeiation. The Petitioner
Company made it clear that the above said settlement had
no relevance and was not applicable to it. Now the petitioner
agreed to give some increase in the wages and entered into
an independent settiement dated 01+06-1990 under
Section18(1) of the 1D Act. Subsequently, the Hon'ble
Suprettie court was pleased to dismiss the said SLP filed by
the petitioner. However, over a period of years, the
Management had entered into series of 18(1) settlements
with the Respondent Union independent of the settlement
entered into between the Cement Manufacturers’
Association and the workmeh of the Cement Industries.

Therefore the Cement “'r""‘ Board was not applied or
adopted ipso. 220, The |dSt such settlement was entered
v on 01-01-2001. While so, the agreement between the
Company and the India Cements Ltd. pertaining ta supply
of lime stone over a period of years, quantum of off take by
India Cements Ltd. came down progressively from 2100
tohnes per day to 400 tonnes per day during 1990.
Therefore, the petitioner had to develop other
customers for ofl takes of its production. The agreement
dated 24-09-1990 ewcied into by the petitioner with
india Cements Ltd. was ivr a pe,ind of 10 years and it
was in force till he year 1999. The safd agreement
provided the reimbursement of (i) Variable Dearness
Allowance (VDA), (ii) Fixed Dearness Allowance;

(i) Differencein increase in Basic Pav; (iv) Price
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of Explosives ‘and (v} Power Tariff. These agreements
enabled the Petitioner Company to pay the higher rate of
wages since India Cements reimbursed and enhanced the

rate of wages. After 1999, no similar agreement came into

existence and from the year 2000, the Company was no
longer the bulk supplier to the India Cements factory of the
India Cements Ltd. But because of the existing settiements,
it was obliged to pay wages almost on lines applicable to
mine of that type as was originally envisaged for the Cement
Wage Board Award, After that the situation became worse
and India Cements Ltd. started reducing the off take
drastically from the Petitioner Company from 400 tonnes
per day ta 150 tonnes per day. On the other hand, the daily
consumption of India Cements is understood to be 6000
torines per day of which the Petitioner’s Company supply
is only to the extent of 150 tonnes per day. Further, in the
absence of any agreement the India Cements was not
reimbursing the VDA and DA, etc. During the year between
2000—2004 being unable to pay the wages as per,
settlement, the Petitioner Company tried to pursuade India
Cements Ltd. to restore the practice of reimbursement of
items mentioned above. But this effect went in vain and
india Cements did not come forward to make payments as
that of 1990 agreement. The disinclination of India Cements
Ltd. to enter in an agreement with the Petitioner Company
or obtaining supplies from the Petitioner Company and the
refusal to grant the compensatory factors in payment of
the price for the supplies made, constitutes that it will be
wholly improper and unfair to treat the Petitioner Company
as an establishment who is linked to the Cement Industry.
At the time when the Petitioner was made a party to the
said proceedings, 85% of the production of the , Petitioner
Compamy was being supplied to ‘India Cements Ltd. and
now it is less than 37.5% which is less than 2% of the totai
requirément of India Cements Ltd. Therefore, the Petitioner
Campany continue to incur losses mainly for the reason
that the wags paid by the company had no relation to its
status as 2 lime stone not annexed to any Cement Factory
in the manner contemplated by the original Cement Wage
Board. Thus, for the last 4 years the Petitioner Company
incurred losses to the tyne of Rs. 16,02,683, Rs. 12,77,137
Rs. 18,15,220, Rs. 23,00,574 for the years from 2000-2004.
Besides, India Cements shut down their plant on various
dates which resulted in a total tonnage loss of ,35,900 tonnes
with a turnover loss of Rs. 65.00 lakhs. Therefore, the
situation cannot continue in the interest of the survival of
the Industry if the Petitioner Company continues to pay
the exorbitant wages provided under the settlement
between the Petitioner and the Union dated 1-1-2001. There
can be no escape from the eventual closure of the
establishment which will result in loss of employment of
nearly 180 workmen. Further, due to severe financial crunch,
the Petitioner Company was not able to carry on the
development work in its quarry and as a result of which the
Director of Mines Safety, Chennai vide its letter dated
15.09.2001 directed the Petitioner Company to close

3189 G1/08—9

down its Nellaithiruthu quarry. Further, the Employees
Provident Fund Organization has issued a demand on
5-4-2004 for Rs. 9,86,973 towards damages and penalty for_

.belated payment. Similarly, the LIC of India has sent a letter

on 31-03-2003 demanding Rs, 50,38,527 towards the amount

" for’ gratuity. Further, it is also liable to pay a sum of Rs.

33.00 lakhs under one time settlement to lOB. The Petitioner
is'not able to meet these expenditures in view of the acute
financial crunch. Under such circumstances and not able
to bear the huge liability in paying the wages arising out of
the settlement dated 1-1-2001, the Petitioner Company was
constrained to send a letter to the Respondent Union
terminating the agreement w.e.f. 1-4-2004. Under such
circumstances, the Petitioner Company is now only in a .
position to pay the minimum wages applicable to the
ordinary lime stone mines, just like hundreds of lime stone
mine in the State which do not have substantial connection
with a Cement factory. Herice, the Petitioner Company prays
to pass an award that the decision ofthe Petitioner Company
to pay minimum wages to its workers employed in the lime
stone mines by terminating the settlement dated 1.1.2001 is
legal and justified.

4. As against this, the Respondent Union in its
Counter Statement alleged the Respondent Union is the
only Union which represents the workmen employed in
india Cements and aiso South India Mines and Mineral
Industries viz. the Petitioner.. The members of the
Respondent Union are getting the wages and other benefits
as that of employees working in the Cement Industries.
The Petitioner Company had been making repeated
attempts to get out of Cement Wage Board Arbitration
Award in some pretext or other, The Petitioner Union all

-along alleged that they were not covered by the Arbitration

Award passed by the Cement Industry on'11.7.1983 and
they deliberately did not participate before the Board of
Arbitration. After the award was passed, the petitioncr
chose to challenge in the Madras High Court and after its
dismisal they preferred a Writ Appeal before the Division
Bench which was also dismissed by the Hon’ble High Court.
Then again they have filed a Special Leave Petition before
the Hon’ble Supreme Court which was also dismissed by
the highest Court. The Division Bench has clearly held the
Wage Board Award still apply to the quarries throughout
India whether the factories are in production are already in
production or will come into production in future. The
Petitioner Management cannot refuse to pay the wage as
per the Cement Wage Board/Settlement as long as those
settlements are in force. The Petitioner Company has not
even terminated the settlement dated |-1-2001. Therefore,
under Section-19(2) of the L.D. Act, the settlement continues

‘to bind all the parties so long as the settlement is not

terminated. Therefore, their demand that they will pay the

‘minimum wages is incompetent. The Petitioner

Management not only not terminated the earlier settlement
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but also not given a statutory notice under Section-9A of -

the I.D. Act. None of the reasons given by, the Petitioner
Company that they will not pay the Cement Wage Board
Award/Settlement is-tenable. Apart from the leasehold
mines, the Petitioner Company holds freehold mines
measuring 440 acres and they were operating four mining
leases over that. The alleged 2100 tonnes supply to India
Cements Ltd. also includes supplies from Krishna Mines
and others. The Petitioner’s Company contribution did not
excedd 400 tonnes per day. After 1980, Krishna Mines was
awarded separate contract by India Cements. It is not true
to say that the firstagreement in the year 1964 was only
after the Cement Wage Board visited the quarries and
recommended revision of wages. The Petitioner Company
is bound to implement the Second Arbitration Award dated
20-07-1983 and pay wages accordingly and they cannot
escape from their responsibility by stating that quantum of
supplies to India Cements has gone down. Even for
argument sake, the Ist party is no longer a bulk supplier to
India- Cements Ltd., the lime stone production has not
declined andithe cash inflow is still being maintained, The
Chairman of South India Mines and Minerals is none other
the brother of the Director of India Cements Ltd. The
Petitioner Management is trying to escape from its
responsibility of implementing the Cement Wage Board
Award. Withthe low off take of eement grade lime stone to
India Cements is well compensated by sale of other grades
high value lime stones to different parties engaging in the
manufacturing of Cement, Mineral Pulverising Plants, Glass,
Paint, Paper‘industries. The loss incurred cannot be cited
for inability to pay wages. The Petitioner Company has
been only asked to rectify certain violations under the
Mines Act and Regulation by the Director of Mines Safety,
Only because of mismanagement the liability has been
incredsed. Hence, the Respondent prays to dismiss the
claimas illegal and not maintainable,

5. Again the Petitioner in his Reply Counter alleged
that the very notice dated 24-01-2004 is a clear notice under
Section-9A of the 10 Act as well as the notice terminating
the earlier settlement which in any event has come to an
end on 31-03.2004. 1t is false to dllege that the contribution
by the Petitioner Company did not exceed 400 tonnes per
day at any time. The references to the earlier proceedings
including Wage Board Award and Supreme Court
proceedings absolutely of no avail and of no relevance in
the light of the series of settlements entered into between
the Petitioner and the Respondent. The allegation that cash
flow aof Petitioner Company is maintained is false and
misleading. It is also false to state that the Petitioner
Company and the [ndia Cements Ltd. are family concern.
At any rate, the award of the Cement Wage Board has no
application to the Petitioner Company at all. The
rectification suggested by the Director of Mines Safety in
Nellaithiruthu mines involves developmental work which
requires huge investments for which the Petitioner

Company has no funds. The non-payment/betated

payments of dues are only due to non-availability of funds
and-not by mismanagement as alleged by the Respondent,
The principle of resjudicata has no application to the
present case because the parties by their conduct has
substituted the earlier Award and Order of Courts through
series of settlements. Hence the Petitioner Company prays
an award in their favour.

6. Points for determination are :

(i} Whether the decision of the Petitioner Company
to pay minimum wages to the members of the Respondent
Union by terminating the All India Cement Wage Settlement
is lega! and justified?

(ii) To what relief the Respondent Union/Workmen
are entitled?

Point No, 1

7. Strangely in this case the Management is the
petitioner, Accordingly, the Petitioner Management, the
petitioner is the Public Limited Company engaged in
quarrying lime stones since 1951. As substantial portien
of its limestone at the inception was supplied to the Cement
Manufacturing Company called India Cements Ltd. under
various agreements entered from time to time. The [irst
agrecment was in the vear 1964 and the last such agreemaent
was entered into on 24.10.1990 for a period of 10 years
which expired in the year 1999, Though Cement Wage Board
for fixing wages for employees in the Cement Industry was
constituted and [ndia Cements Ltd, being part of the Cement
Industry was party to the proceedings before the first
Cement Wage Board. In this case the petitioner was sought
to be continued as a party in the said proceedings on the
basis that the bulk of the production of the mines of the
petitioner was supplied to Cement Industry viz. India
Cements Ltd. The first settlement of the Cement Wage
Board was passed in the vear 1983 but the petitioner mines
industry challenged the very applicability &f the award
passed by the Wage Board in the High Court which was
dismissed and subsequently the Petitioner Mines Industry
preferred a Writ Appeal which was also dismissed by the
Division Bench and it has taken the matter to the Suprcine
Court by a Special Leave Petition but during the pendency
of these proceedings. [t entered into a settlement. with the
Respondent Union dated 1-6-1990 under 18(1) of the 1.D.
Act. However, over a period of years the Petitioner
Management had entered into series of 18(1) seitlements
with the Respondent Union, independent of the setilement
entered into betwecen the Cement Manuflacturers
Association and thc workmen of the cement industries.
Therefore, the Cement Wage Board was not applied or
adopted ipso facto in any of these settlements. Last such
settlement was entered into between the petitioner and the

Respondent Union on 1-1-2001. While so, the quantum oft




[wm I—@vE 3(ii)]

S T T ; FIR 6, 2008/57% 15, 1930

5121

take by the India Cements Ltd. came down progressively
from 2100 tonnes per day to 400 tonnes per day during
1990. The agreement dated 24-09-1990 bétween the
‘petitioner and I[ndia Cements Ltd. was for a period of 10
years and it was in force till 1999 which provided for off
take at the rate of 400 tonnes per day. New agreement
which -provided the reimbursement of variable Dearness
Allowance (VDA), Fixed Dearness Allowance (FDA),
difference in increase in Basic Pay, Price of Explosives and
power tariffs and these agreements alone enabled the
Petitioner Company to pay higher rate of wages to the
workmen. But after year 1999, no similar agreement came
into existence and from the year 2000, the Petitioner
Company was no lenger bulk supplier to the Cement
Industry viz. India Cements Ltd but because ofthe existing
settlement dated 01-01-2001 the Petitioner Management
was obliged to pay wages almost on the basis of applicable
:to a mine of'that type as originally envisaged for the Cement
Wage Board Award. Now, the India Cements Ltd's off take
has dwindled to an extent of 150 tonnes per day and further
in the absence of any agreement the India Cement Ltd.
was not reimbursing all the allowances given by. the
Petitioner Company. Though, the Petitioner Company tried
to persuade India Cements Ltd. to restore the practice of
reimbursement, India Cements Ltd. did not come forward
1> make the payments. The Petitioner Company further

contended that the First Wage Board was first constituted ,

and when the Petitioner Company was made party to the
proceedings, 85% of the production of the Petitioner
Company was being supplied to the India- Cements Ltd.
and now the supply was reduced to less than 37.5%.
Therefore, the Petitioner Company incurred loss and during
the year 2003-2004, the loss comes to Rs. 23,00,000/-. The

situation has become unmanageable and, therefore, the

petitioner has raised this dispute to pay minimum wages to
the workers and terminated the settlement date Q1-01-2001.

8. As against this, Respondent Union contended
that the question is whether the employees of lime stone
quarries who are supplying lime stone to the Cement
Industry should pay as per the Cement Wagé Board Award
and the subsequent séttlement or not. But it is already
concluded by the High Court and Supreme Court
judgements. Though, the Petitioner Management raised a
contention that the principal buyer are now not buying the
lime stone and the principal buyer are not willing to pay the
increase in the cost of lime stone and, therefore, the

Petitioner Management is now suffering loss but on that

account they cannot refuse to pay the wage as per the
Cement Wage Board Award settlement so tong as those
settlements are in force. The Petitioner Management has
not even terminated the settlement dated 01-01-2001
entered into between the Petitioner and the Respondent
Union under Section-19(2} of the 1.D. Act and, therefore,

the settlement continues to bind on the parties so long as.

the settlement is not terminated and, therefore, the
petitioner’s demand that they will pay the minimum wages
is incompetent and without jurisdiction. It is further
contention of the Respondent Union that by raising the
demand for minimum wage, the petitioner wantsto alter the
service condition of the workmen to their prejudice by
stating that they will pay the minimum wages and not as
per the Cement Wage Board/Settlements. Therefore, they
will have to not only terminate the earlier settlement but
also give a statutory notice under Section-9A of the ID
Act. Since neither of which has been done and in the
absence of any notice under Section-9A of the 1D Act, the
demand of the Petitioner Manhagement is not sustainable
in law. In this case, on behalf of the Petitioner Management,
one Sri Rajagopal, the Executive Director of the
Petitioner Management was examined as MW and

31 documents viz. EX.M1 to Ex.M31 were marked

through the Proof of Affidavit of MW . On the side
of the Respondent Union, one Mr. Yovan, the General
Secretary of the Union is examined as WW1 and on
the side of thé Respondent Union, 16 documents viz.
Ex.WI to EX.W16 were marked., The Management
witness viz. Rajagopal in his cross-examination

_admitted that at the time of First Wage Board, Supreme

Court has held that the Wage Board Settlement is atso
applicable to lime stone mines and he has also admitted
though they have givén notice in the year 2001 but
they have not given any notice under Section-9A of
the ID Act and though the settlement dated
01-01-2001 viz. under EX.MB8 is not in. use, they
continue to pay the same wages as mentioned in
Ex.M8. He also stated that they have got four mining
leases. Now they are operating only two mines and the
other two mines are not in operation. It is stated that on

- behalf of the Respondent Union, theugh, there is no

reduction in intake by India Cements Ltd., cash inflow has
not been reduced in the Petitioner Management. In the
Annual Report/Balance Sheet under Ex.M30, it is mentioned
that the income from the sale of lime stone is Rs. 4,18,62,146/
- and it represents sale of lime stone to India Cemcnts Lid.
and also to other private parties. He-admits that they are
selling lime stone to private parties on higher price. It is his
further evidence that India Cements Ltd. is taking lime stone
from Koodangulam Atomic Power Station at frce of cost
for the past five years.

9. The tearned counsel for the Respondent Union
argued the Petitioner Management all along had been
making repeated attempts to get out of the Cement
Wage Board Arbitration Award in some pretext or other.
At the first instance they contended that the arbitration
was only confined only to cement manufacturing units
and not with independent mines but it was negatived
by the High Court and Supreme Court. Afier that they
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have taken this plea that the offtake was reduced by the-

India Cements Ltd. and, therefore, they no longer continued
to pay the wage as per the Wage Board/Settlement. But
the contention of the Petitioner Management that they
cannot afford to pay as per the Cement Wage Board/
Settlement has become resjudicata, since the High Court
and Supreme Court have rejected the contention of the
Petitioner Management and he further argued since the
Petitioner Nlanagement has not terminated the settlement
dated 01-0E-2001 (Ex.M8) undet Section-19(2) of the ID
Act, it continues to bind all the parties and they cannot
rais¢ the dispute demanding that they will -pay only the
minimum wages and he relied on the ruling reported in
1986 | LL) $C 520 THEMONTHLY RATED. WORKMEN
OF INDIAN HUME PIPE COMPANY L TD. VS, INDIAN
HUME PIPE COMPANY LTD., BOMBAY wherein the
Supreme Court while considering the change in the siab
system of Dearness Allowance which was in vogue for
I8 years has held “question is often asked whether it
would be advisable for Tribunals and Courts to revise
the wage structure of the workmen to their prejudice
when a dispute arise. Tribunals and Courts can take
judicial notice of on fact and that is that the wages of
workmen except in exceptionally rare case fall within the
category of mere subsisting wages. That being so, it
would be advisable to tinker with wage structure of the
workmen except under compelling circumstances.,
Employers have seldom displayed a cooperative attitude
where wage structure of workmen are devised. They have
never showed a willingness for the involvement of the
labaur with the capital so as to engender a participative
labaur capital relationship. This is a reality that Tribunals
and Courts have to reckon with, That being so, Courts
and Tribunals have necessarily to keep their hands off
from upsetting a wage structure that has satisfactorily
worked for a long time. The sweat of the labour is never
reflected in any balance sheet, although the latent force
behind every suceessful industry in this sweat, With
their present wage structure the labour just exist. No
cne should try to deny them even this bare source of
existence”, The learned counsel for the Respondent
further relied on the ruling reported in 19994 LLN 1107,
VOLTAS VOLKART EMPLOYEES UNION, MADRAS
Vs. VOLTAS LTD., MADRAS wherein the Division
Bench of the Madras High Court has held while deciding
the Tact when the Management deducted wages of the
workets for Good Friday which was not included in the
list of holidays, the Division Bench of the High Court
has held “Section-9A of the ID Act is attracted in this
case and its provision have to be fully complied with”.
He further alleged “‘as a result of finding that there is
non-application of Section-9A of the 1D Act, it follows
that there is gross infringement of statutory provision
and also the consequential violation of principles of

natural justice which should be sufficient to eliminate the
objections on the ground of alternative remedy the situation
has been brought about by the unilateral action of the
Management and ignoring its statutory obligation under
Section-9A of the Act. The need to remedy the situation is
emergent and grave enough from the point of the Union
who have not only been deprived of the accustomed
holiday for Good Friday, but also are deprived of wages for
that day". Taking reliance on this decision, the leamed
counsel for the Respondent argued neither the petitioner
gave any notice under Section-19(2) of the 1D Act nor
notice under Section-9A of the 1D Act and, therefore the
demand of the Petitioner Management is not sustainabic
in law. He further relied on the ruling reported in 1981 1 LI}
1 LIC ¥§. D.J. BAHADUR AND OTHERS wherein while
considering the question whether the amendment made by
the LIC by substituting Clause-9 in the agreement is valid
or not with regard to Bonus has held “the notification dated
26-05-1978 purporting to amend the Standardization Order
is invalid and the newly enacted Regulation 58 does not
affect the contract in respect of bonus embodied in
the settlements of 1974 between the LIC and its
“workmen” employees, effect must be given to that
contract”. But as against this, the learned counsel for
the Petitioner Management argued even in the
judgement 1981 1 LLJ 1, while considering the validity
of the judgement “the core question that first falls for
consideration is as to whether the Settlements of 1974
are still in force. There are three stages or phases
with different legal effects in the life of an award ot
settlement. There is a specific period contractually or
statutorily fixed as the period of operation. Thercafter,
the award or settlement does not become non est but
continues to be binding. This is the second chapter
of legal efficacy but qualitatively different as we will
presently show. Then comes the last phase. 1f notice
of intention to terminate is given under Section-19(2)
or 19(6) then the third stage opens where the award
or the settlement does survive and is in force between
the parties as a contract which has superceded the
earlier contract and subsists until a new award or
negotiated settlement takes its place. Like nature, law
abhors a vacuum and even on the notice of termination
under Section-19(2) or (19(6) sequence and
consequence cannot be just void but a continuance
of the earlier terms, but with |iberty to both sides 1o
raise disputes, negotiate settlements or seck a
reference and award”. In this case, though the
Respondent atleged that the petitioner has not given
any Section-9A notice, he has not taken this stand
before the ALC(C). Further they have taken the stand
that notice under 19(2) has not been given.-Only in
the Counter Statement, they hyve taken the stand and,
thercfore, it is valid. Further, as the Supreme Court
has stated the Petitioner Management has raised a
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dispute and the matter is pending'in this Tribunal and,
therefore an award cannot be passed under such
circumstances. He further argued the circumstances clearly
established only because the India Cements Ltd. has not
taken the lime stone and the off take has been dwindled,
the existence of company itself is in question, The Petitioner
Management is not able to pay the wages as per the
agreement and, therefore, they have raised this dispute
demanding them to still pay the minimum wages to the

wortkers as that of the ordinary mines in that place. He.

further argued though the Respondent Union argued the
Wage Board and the settlement are still in force and they
cannot reduce or alter the wage structure as per the Wage
Board Award or settlement since the Petitioner
Management has not followed Wage Board Award and it
is party to the subsequent settlements or award, it cannot
be said the Wage Board and the Supreme Court judgement
is res judicata. Under the present circumstances, every
year the loss to the Petitioner Management is increasing
and, therefore, it is not possible for a Management to pay
the same wage as per the settlement to the Respondent
Workmen. Though, I find some force in the contention of
the learned counsel for the Respondent even in the Writ
Petition, the High Court has held it is not in dispute that
the owners are also governed by the First Wage Board
Award and it is also held that the Wage Board Award will
apply to the quarries throughout India whether factories
are already in production or will come into production in
future and only on that ground the High Court and Supreme
Court has dismissed the WP and the Special Leave Petition
filed by the Petitioner Management. Further, in view of the
fact that the Petitioner Management has not issued any
statutory notice under Section-9(A) of the ID Act, 1 find
the demand of the Petitioner Management is not
sustainable in law. On this ground also the contention of

the Petitioner Management cannot be considered. For all -

these reasons, 1 find this point against the Petitioner
Management.

Point No. 2

10. The next point to be decided in this case to what
relief the parties are entitled?

In view of my findings, the demand of the Petitioner
Management is not legal and justified, 1 find the
Respondent Union Workmen are entitled to the same wages

now getting as per the settlement till a new settlement is

entered into between the parties.
11. Thus, the reference is answered accordingly.

(Dictated to the P.A, transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 8th July, 2008)

K.JAYARAMAN, Presiding Officer
‘Witnesses Examined:
WW1 Sri Yovan
MW1 §ri R. Rajagopal

For the [ Party/Petitioner
For the 11 Party/Mgmt.

'ExM4

Documents Marked :-
On the Petitioner’s side
Ex. No. Date Description
ExWIl  02-07-1985 Memorandum of Settiement
Ex. W2  20-07-1983  Gazette Notification
ExW3  3107-1992 Memorandum of Settlement
ExW4  21-09-1992 Memorandum of Settlement
[Sec.18( 1) ofthe 10 Act, 1947]
ExWs  2406-1996 Memorandum of Settlement
[Sec.18( 1) ofthe 10 Act, 1947]
Ex. W6  14-08-2000 Memorandum of Settlement
ExW7  0101-2001 Memorandum of Settlement
. [Sec.18(1) of the ID Act, 1947]
Ex.W8 27082001 Proceedings of the Director of
Geology and Mining
ExW9  24-01-2004  Letter from South India Mines
. and Minerals Ltd.
ExW10 08-02-2005 Letter from South India Mines
- - and Minerals Ltd.
ExWI11 2604-2005 Memorandum of Seltlement
ExW12 - Turn Qver details
Ex. W13 15-10-2005 Notice sent to the 1st party from
Ministry of Company Affairs
ExW14 16-02-2001 Details of strength of employces
" and the recurring expenses for
the firm _
ExW15 21-062001 Posting order of SriK.S.

Uthandaraman, Sr. Manager
(Finance & Accounts) as Special
Officer in Nellai Transports,
Sankar Nagar

Lettér to ALC(C) regarding
refetence of the dispute over
12(3) settlement under 1D Act.

ExW16  19-05-2004

. On the Management’s side

Ex.No, Date
ExM1 2205-1973

Description

Agreement between the First
Party and India Cements Limited

Agreement between the First
Party and India Cements Limited

Agreement between the First
Party and India Cements Limited

Agreement between the First
Party and India Cements Limited

Memorandum of Seitlement
entered into between the First -
Party and the Second Party u/s
18(1) of the Industrial Dispules
Act, 1947

Memorandum of Settlement
entered into between the First
Party and the Second Party u/s
18(1) of the Industrial Disputes
Act, 1947 ‘

ExM2  02-05-1977

ExM3  04-01-1982
24-09-1990

ExM5  01-06-1990

ExMé6  21-09-1992
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ExM7

ExMB

ExMb
ExMI0
ExM11
ExMi2
Ex.M13
ExM14

ExMI15

ExM16

ExM17
ExM18

ExMI9
ExM20

ExMz21
ExMz22
Ex.M23

Ex.M24

ExM25

ExM26

ExM27

20-09-1996

01-01-2001

28-04-2003
2000-2001
2001-2002
2002-2003
2003-2004
2000-2004

16-09-2004

05-04-2004

31-03-2003
31-12-2003

24-01-2004
04-02-2004

19-03-2004
22-03-2004

01-01-1982

28-07-1986

Memorandum of Settlement
entered into between the First
Party and the Second Party u/s
18(1) of the Industrial Disputes
Act, 1947

Memorandum of Settlement
entered into between the First
Party and the Second Party u/s
18(1) of the Industrial Disputes
Act, 1947

Letter sent by the First Party to
India Cements Litd.

Annual Report of the First Party
for the year 2000-2001

Annual Report of the First Party
for the year 2001-2002

Annual Report of the First Party
for the year 2002-2003

Annual Reportt of the First Party
for the year 2003-2004

Letters sent by M/s India
Cements Ltd. to the First Party
Letter from Director Mines
Safety, Chennai Region to the
First Party

Letter sent by the EPF
Organization, Sub-Regional
Office, Tirunelveliio the First
Party

Letter from LIC to the First Party
Letter from the First Party to the
Indian Overseas Bank

Letter from the First Party to the
Second Party

Letter from the Second Party to
the First Party

Letter sent by the First Party to
the Asstt. Commissioner (C),
Madurai

Letter sent by the Second Party
to the Asstt. Commissioner (C),
Madurai

Copy of the Second Wage Board
Award notified in the Gazette of
Government of India
Communications between the
First Party and M/s India
Cements Ltd. regarding
reimbursements Samples)

Copy of the Agreement between
the First Party and Mls India
Cements Ltd.

Diesel bills from 1996 to 2006
(Samples)

Copy of Wage Registers for
August 1996 to August 1998

Copies of Wage Registers for
August 2000, August 2002 to
August 2003

Copies of Wage Registers for
August 2005 to August 2006

Ex.M28 - Limestone mining ticences
granted in the Tirunvelveli
District

ExM29 - Photographs of machineries

Series used by the First Party

Ex.M30 - Annual Report of the First Party
for the year 2004-2005

Ex.M31 - Communications sent by

Series Provident Fund Authoritics

TE feoedt, 12 3, 2008

W, 3, 2516w fAw s, 1947
(1947 ®1 14) F 8N |7 & FATHO 4 FF TEHR
TMEE Vo TEIaH (W) @ % yayds & wug
forireren] ol s e % wry s § e sl
o o =7 T i sfusoy s =T,
FeM & T (W E. o, T 303/2006) w W
FT T, S BT THT ] 12-8-2008 F WG 3 4 |

[E. T&-35011/7/98-3T% 3(TR.) ]
New Delhi, the 12th August, 2008
S5.0. 2516.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947(14 of 1947), the Central
Government hereby publishes the award (Ref. No. [. D.
303/2006) of the Central Government Industrial Tribunal-
cum-Labour Court, Ernakulam, as shown in the Annexurc,
in the Industrial dispute between the employers in relation
to the management of United Stevedores Association (I?)
Ltd. and their workmen, received by the Central
Govemment on 12-8-2008.
[No. L-35011/7/98-IR(M)]
KAMAL BAKHRU, D¢sk Officer
ANNEXURE
BEFORETHE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
ERNAKULAM
PRESENT
ShriP. L. Norbert, B. A., LL.B., Presiding Officer
(Wednesday the 28th day of May 2008/7th Jaishta 1930)
1. D. 30372006
(1. D. 6/1999 of Labour Court, Ernakulam)

The General Seeretary,

Cochin Port Trust Thozhilali Union.,
Opp. Ammonium Tank, 24/1652,
Kochi.

By Adv. Sri M. R. Sudheendran.

Union
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1. The President,
United Stevedores Association(P)
Lid., :
Indira Gandhi Road, Willington
Island,
Kochi-682 003.

2. The Manager,

Management :

Hash and Company, Collis Building,

Venkitaraman Road,
Willington Island, Kochi-682 003.
By Adv.A. V. Xavier.

This case coming up for hearing on 19-5-2008, this
Tribunal-cui-Labour Court on 28-5-2008 passed the
following..

AWARD

This is a reference made under Section 10(1)(d) of
Industrial Disputes Act. The reference is :

“Whether the action of the management of United
Stevedores Association and Hash and Co., in
retrenching the services of Shri C.).Wilson and 30
othersw.e.f. 01-04-1998 is legal and justified? 1f not,
to what reliefthe workmen are entitled?

2. The faets of the case in brief are as follows:- The
workmen are represented by Cochin Port Trust Thozhilali
Union. They were working under different stevedores as
high stacking workers known as Chikkar boys: They were
engaged for container stuffing and de-stuffing in the Wharf.
As per a memorandum of settlement arrived at before the
Regional Labour Commissioner (Central) on 19-06-1993
between United Stevedores Association (USA) and
M/s. Chakkiath Agencies and their workers represented
by C.T.T.U., C.P.T.U. and C.P.L. Union, a High stacking
workers pool was formed. On formation of the pool, Chikkar
Boys working under different stevedores were brought
under the pool and their service conditions were fixed.
There were 80 Chikkar Boys at the time of formation of the
pool. On 20-06-1993 a seniority list was drawn by U.S.A.
Again on 18-3-98 another seniarity list was drawn. On
31-03-1998 the first management USA terminated the
service of 31 high stacking workers on the ground that
there was no sufficient work. They were given
compensation through the administrative agency, the 2nd
management (Hash and Company). This action of the
management is under challenge.

3. According to the union the termination of 31
workers is illegal as the 1st management has not followed
the principle of ‘last come first go’. According to the union
no proper seniority list was prepared by the first management
(U.S.A.) The service of 31 workers prior to formation of
pool was not taken into account while preparing the
seniority list. They also contend that no such seniority
list was published on the notice board. Even if a notice

was put up on notice board of 2nd management the workers
who were working in the Wharf was not aware. Juniors to
the workmen are retained in service. As per discussion
between Cochin Port Trust and Union held on 29-04-95 the
Cochin Port Trust had agreed to provide empioyment to
pool workers by setting up a Container Freight Station
(CFS) outside the port premises. Therefore the workers are.
entitled to be re-instated with consequential benefits.

4, According to the management it is at the request
and demand of trade unions in Cochin Port that High
stacking workers pool was formed by signing a settlement
between U.S.A. and Unions. The present union was formed
subsequent to the retrenchment of 31 workers in question.
There were §) workers at the time of fonmation of the pool.
A seniority list was prepared and pubiished before the
retrenchment. The retrenchiment was effected fully
complying with the formalities prescribed under indystrial
Disputes Act and Ruies. The retrenched workers werc
Jjunior most in the seniority list.of 20-06-1993. This seniority
list was furnished by the then existing 3 tradc unions of'the
workers. On 18-03-1998 another seniorily list was published
on the notice board of 2nd management. The retrenchment

‘was effected on 31-03-1998. The first management was nol

having records of previous scivice of workers under
different stevedores when pool was formed. Nobody
had raised any objection regarding the seniority list
until the present dispute was raised by the union. The
present union was not a party to the settlement of 19-
06-1993 and the union was formed on 18-04-1998, The
union has no locus-standi to raise the dispute. Nobody
had raised any objection to the seniority list published
either on 20-06-1993 or 18-03-1998. Allthe retrenched’
workers were offered compensation and 15 out of 61
workers had received compensation. The workers in
question are not entitled for any relief much lcss re-
instatement.

5. In the light of the above contentions the only
point that arises for consideration is:

Is the termination legal?

The evidence consists of the oral testimony of WW {
and documentary evidence of Exts, W-1 to W6 on the side
of the union and MW | and MW2 and Exts.M1 10 M6 on the
side of the management,

6. The Point; it is an admitted fact thar High
Stacking workers pool was formed as per an agreement
dated 9-06-1993 reached between United Stevedores

- Association of Cochin (P) Ltd. and Trade Unions in

the presence of Regional Labour Commissioncr. The
trade unions were clamoring for formation of a pool lor
providing uniform and adequate work to High Siacking
Workers. On the next day on 20-06-1993 the first
seniority list was prepared, copy of which is Ext.M 1,
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According to the management the seniority list of §0
workers was prepared on the basis of the list provided by
the then existing trade unions namely C.T.T.U,, CP.T.U.
and C.P.L.U. At that time the present union was not yet
formed, Ext.MI is the list provided by unions to USA on
20-06-93. 1t is signed by all the three unions. The claimant
union denies that this list was published in the notice board
calling for objection of workers, But the 1st management
contends that the seniority list was published in the notice
board of the office of the 2nd management, the
administrative. agent of the 1st management. Since the
unions had signed the seniority lisr it was enough for the
employer to publish it on the notice board and it was
unlikely that any of the workers would have objected, as
the unions had supported the list and infact none of the
workers or unions had raised any objection. There are no
records also to show that any objection was raised by
anyone. But the cruciai seniority list is of 18-03-1998 which
preceded the ratrenchment of 31 workers. That list contains
the names of 71 workers. It is admitted that some of the
workers in the 1st list had died and others had retired by
the time 2nd list was prepared. Hence there were oniy 71
workers as on 18-03-1998. Ext.M2 is copy of the list.
This list is also challenged by the union on the
ground that this list was neither provided by the
unions nor published on the notice board by the
management. Ext. M2 does not contain the signature
of any of the office bearers of unions because it is a
final list prepared by the management. In [998 no list
is seen furnished by the unions. Ext.M3 is produced
to show that it was published on the notice board of
2nd management, Ext.M3 is the copy of letter sent to
Assistant Labour Commissioner (C) enclosing a
copy of seniority list of workers as on 18-03-1998 for
the purpose of information and record. This was sent
on 19-03-1998. Ext.M3(a) is copy of postal
acknowledgement card showing the receipt of letter
and enclosure by A.L.C. (C}. It is also the case of the
management that copies of seniority list were sent
to the 3 Trade Unions then existing. Ext. M5, M3(a)
and MS5(b) are copies of letters addressed to the 3
Trade Unions informing them that a seniority list was
enclosed along with a letter. Local Delivery Book
{extract) of U.S.A. is produced to show copies of
seniority list were sent to all the three Trade Unions.
Besides the U.S.A, had asked their administrative
agent, Hash and company to publish thelist in their
notice board. Copy of that letter is Ext.M5 dated 18-
03-1998, Ext.M6 local delivery book shows the receipt
of seniority list by Hash and company on 18-03-98.
According to the union Ext.M3, copy of letter addressed
to A.L.C. was corrected subsequently and the word
‘exhibited’ was inserted. This was done deliberately to
show that the Iist was published on the Notice Board of
Hash and company. But in fact it was not published. It is true

that the word ‘exhibited’ is typed above the line. If it
is true it could be seen from the original letter sent to
ALC. However copies of seniority list were sent to unions
besides ALC on time, Unless the management had finalized
the list, copies would not have been sent to unions. and
ALC. The unions cannot pretend ignorance about the list.
They raised no objection. 31 workers were retrenched
thereafter. Still the unions did not question the validity of
seniority list, Since the workers were members of unions, it
has to be presumed that workers too accepted the list. The
present union came to existence only on [3-04-1998 after

“the retrenchment and it is then that the workers in question

became its members. It is thereafter that the list was
chalienged. As perrule 77 of the Industrial Disputes Central
Rules the seniority list has to be published 7 days before
the retrenchment. That was complied with by the
management. As per iist the junior most 31 persons were
retrenched. This was done on the principle of ‘last come
first go’ as required by S. 25-G of the 1.D. Act. The 3]
workers having not objected to the list either through their
unions or individually before its finalisation they are
estopped from doing so later by forming another union.

7. 1t was then pointed out by the learned counse! for
the union that there is difference between 1993 list (Ext.M
1Yand 1998 list (Ext.M2). In the second list three new namcs
are seen and their seniority position in Ext. M2 is 14, 17 and
21. Itis alleged that the names of these three workers were
added in the list by the management out of sheer personal
interest. Therefore the list is not valid and genuine. 1t is
submitted by the learned counse! for the management that
in the first list these three workers must have bcen
mentioned in their pet names and in the seeond list in their
official names. However no records are produced to clcar
the doubt. At the same time it has to be said that nobody
had raised any objection until the list was finalized. Any
challenge thercafter is unsustainable. Therc is no
procedural provision regarding preparation and finalization
of seniority list. As per Rule 77 of L.D. Central Rules, 1937
a seniority list has to be prepared by the employcr and a
copy has to be put up on the notice board 7 days before
the date of retrenchment. That was complied with hy the
management.

8. The issue referred for adjudication is the lcgality of
termination of service of the workers. The seniority list as
such is not challenged. May be it is an incidental issue for
determining the dispute referred. But if the union was really
aggrieved by the seniority list, the very issue regarding
correctness of the list would have been one of the disputes
referred. But here the retrenchment alone is challenged. If
the principle of *last come first go’ is followed and $-25 F of
ID Actis complied with, there is no violation of any provisions
of ID Act or any seitlement. | have mentioned that §-25G
was followed when retrenchment was effected. They werc
offered compensation as envisaged under Section 25-F of
L.D. Act(Ext.W3). Some of them received the compensation
and others refused.
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9. However, it was submitted by the learned counsel
for the Union that the seniority list should have been
prepared counting the previous service of the workmen
before the formation of pool. The counsel submits so on
the basis of the provision in clause 7 sub clause XIV of
Ext. W2 memorandum of settlement. It stipulates that for
the purpose of gratuity the service rendered by the High
Stacking workers prior to the formation of the pool, shall
be taken into consideration. MW 1 the Manager of 2nd
rmanagement company in the cross examination admitted
that at the tine of retrenchment gratuity was given to senior
wotkers as a lumpsum amount taking into account their
previous setvice. But he is not able to say how long such
workers had rendered service elsewhere for want of records
(MWI pages 10 & 11). At any rate the provision in the
mermorandum of settlement Ext. W2 referred supra is only
for the purpose of determining gratuity and not for the
purpose of preparing seniority list. There is no provision
in Ext, W2 settlement regarding procedure for preparation
of seniority list. According to the management the unions
had provided a list of workers according to their seniority
in 1993. The management had accepted it as the pool was
formed only in 1993 and the workers were brought under
Ist management employer in 1993 only. Managements also
contend that many of the workers in question were working
under different stevedores as casual workers. But neither
the erstwhile Stevedore employers nor the unions have
furnished records of such service to the Ist management.
Some such firms are defunct and others even if running,
may not find it easy to trace out very old records. It is for
the union to get the records and produce them. Even then
the fact remains that having finalized the list it is not proper
to reopen the list without hearing the affected workers
who are not in the party array.

10. For the reasons stated above [ find that the
termination of the service of 31 workers is in accordance
with law and in compliance with Sections 25-G & F of 1.D.
Act.

«- In the result an award is passed finding that the
action of the management in terminating the service of 31
workers is legal and justified and they are not entitled for
any relief, _

The award will come into force one month after its
publication in the Official Gazette.

Dictated to the Personal Assistant, transcribed and

typed by her, corrected and passed by me on this the 28th,»

day of May, 2008.
P. L. NORBERT, Presiding Ofﬁcery
Appendix

Witness for the union

WWi - 07-04-2004 Shri Kunjumon Antony.
Witness for the Management :
MW1 - 04-10-2004 Shri P. A. Ameen.

3139 &I /e ¢ s

MW?2 - 19-06-2007 Shri Q. M, Saifudeen.

Exhibits for the Union :

Wi - Entry pass “issued to Shri V.
Kunjumon.

W2 190693  Photostat copy of Memorandum of
Settlement be fore the RLC(C) .

W3 31-03-98  Photostat copy of notice issued by
the United Stevedores Association.

w4 260898 Photostat copy of failure of

' conciliation report submitted by the;

ALC(C) before the Secretary,
M/ o.Labour.

W5 260398 Retrenchment notice issued to
Sri. George Paynter. :

Woé 21-1097  Photostat copy of the proceedings

and award of the Arbitrator.
Exhibits for the Management

Mi 20-0693  Photostat copy of seniority list
drawn,

M2 18-3-93 Photostat copy of seniority list of
High Stack Workers.

M3 180398  Photostat copy of letter issuad by the
Assistant  Secretary, United
Stevedores Association to the ALC
(C)regarding sentority.

M3f@) - Photostat copy of Acknowledgement
Card.

M4 18-03-98  Photostat copy of letter issued by the
Assistant Secretary, United
Stevedores Association to M/s. Hash
and Company regarding
retrenchment of 31 High Stacking
Workers.

MS 18-3-98 Photostat copy of letters issued by
the Assistant SecretaryUnited
Stevedores Association to various
Trade Unions regarding retrench-
ment of 31 High Stacking Workers.

M6 - Photostat copy of relevant page of
local delivery book of United

Stevedores Association.
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- [H. We1-29011/59/2005-3778 3M(TH,) ]
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New Delhi, the 12th August, 2008

§.0. 2517.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14*of 1947), the Central
Government hercby publishes the award (Ref. No. 1. D.
No.14/2006) of the Central Government Industrial Tribunal-
cum-l.abour Cowrt, Ermakulam as shown in the Annexure
1 the Industriat Dispute between the employers in refation
to the management of M/s. Raja Granites and their
workman, which was received by the Central Government
on 12-8-2008.

[No. L-29011/59/2005-IR (M)]
KAMAL BAKHRU, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
ERNAKULAM

PRESENT
ShriP.L.Norbert, B.A., LL.B., Presiding Officer
{Friday, the 25th day of July, 2008/3rd Sravany, 1930)
L. D. 14 OF 2006

Workman V. V. Shanmughan,

S /0. Velayudhan,
Valtyaveettil House, Vengola P.O.,
Perumbavoor, Emakulant.

By Adv. Sri. Alexander Joseph,

. V. Rajan, Proprietor,

M/s. Raja Granites, Quarry,
Vengola P.O., Perumbavoor.

By Adv. Shri Ashok B. Shenoy.

Management

This case coming up in Adalath on 25-07-2008, this
I'ribunal cum-Labour Court on the same day passed the
following.-

AWARD

This is a reference made under Section 10{ 1)( d) of

Industrial Digputes Act questioning the legality of denial
of employment and for reinstatement of the workman,

2. When the matter came up for evidence the parties
expressed their willingness for a settlement. Hence the case
was taken up in Lok Adalath,

3. In the Adalath the management agreed 1o pay a
fump sum amount to the workman in full and final settlement
of the claim and the workman agreed. In view of this
settlement the workman does not want to proceed with the
case,

In the result, an award is passed finding that the
claim of the workman is fully satistied in the light of the
seftiement arrived in Lok Adalath and the settlement sizned
by the parties will form part of the dward.

Dictated lo the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the
25th day of July, 2008.

Appendix - INil
P L. NORBERT, Presiding Officer
BEFORETHE CGIT-CUM-LABOUR COURT,
ERNAKULAM
ID. No. 142006

The casc was taken up in Adalath and negotiated for
a settlement. The management agrecd to pay all benetits
due to the workman and the workman is satistied with the
suggestion of the management and agrees that the claim is
fully satisfied.

Dated this the 25th day of July. 2008.

Petitioner/Workman : V. V. Shanmughan,

Sdv-
Respondent/Management
Counsel for Petitioner
Sd/-
Counsel for Respondent
Sd/-

Mediator
2 fameln, 12 A, 2008

FLAT, 2518 AR far ST, 1947 (1947
F114) AW 17 B ITET H, FER W Aaaw
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(¥, TH-29011/3/2003 -3 274 7. |
New Delhi. the 12th August. 2008

S.0.2518.— In pursuance of Section 17 ofthe Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
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hereby publishes the award (Ref. No. [. D, No.58/2002) of
the Central Government Industrial Tribunal-eum-Labout
Court, Chennai, now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of Neyveii Lignite Corporation Ltd. and their
workman, which was received by the Central Government
on 12-8-2008,

[No. L2901 1/3/2003-IR (M)]

KAMAL BAKHRU, Desk Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
CHENNAI
Tuesday, the 24th June, 2008
PRESENT
K. Jayaraman, PresidIng Officer
Industrlal Dispute No. 58/2002

[In the matter of the dispute for adjudication under
clause(d) of sub-section (1) and sub-section 2(A) of Section
10 of the Industriai Disputes Act, 1947 (14 of 1947), between
the Management of Neyveii Lignite Corporation Ltd. and
their workmen)

_BETWEEN .
The General Secretary, . Lst Party/Petitioner
NLC Workers Union,
- Neyveli Lignite Corporation Ltd.,
Neyveli
And

The Director :2nd Party/Respondent
Neyveli Lignite Corporation Ltd. . '
Neyveli

Appearance:
For the Petitioner
Advocates

For the Management M/s. N.A. K. Sarma, Advocates
AWARD

The Central Government, Ministry of Labour vide its
Crder No, L-29011/3/2003 -IR(M)] dated 14-06-2002 referred
tite following Industrial Dispute to this Tribunal for
adjudication:

The scheduie mentioned in that order is :

*“Whether the ¢laim of the union for reguiarization of
the workmen engaged on contractual basis for the job of
Conservancy and Scavenging is legal and justified and if
not, to what relief the workmen are entitled to?”

2. After the receipt of Industrial Dispute, this
Tribunal has numbered it as ID 58/2002 and issued notices
to both sides. Both sides entered appearance through their
Advocates and filed their Claim and Counter Statements
respectively.

M/s. Hari Paranthaman,

3189 GY08—11

3. The allegations in the Claim Statement are briefly
as follows: '

The petitioner is a Trade Union and it is fighting for
the cause of welfare of the workman employed in the
Respondent Management. The Respondent is involved in
mining of lignite coal, manufacture 'of electricity and
fertiiizers, etc. It has got 15,000 regular workman and about
7,000 contract labourers in the above operations and it has
aiso got several factories and office buildings. The
Respondent is also having a big township with thousands’
of residentiai quarters and hospital buildings and the
township has about 20,000 residential quarters. For
cleaning, sweeping, scavenging and maintenance of
buiidings, offices, roads, etc. the Respondent Management
originally employed about 400 direct/regular workmen, But
it employed them only upto the year 1990 and after that the
Respondent started employing contract labourers for

* carrying out the above work. It is only to exploit the

workmen with less wages and to deprive other bencfits
payable to the reguiar workmen. During 1990, a Socicty
called Indco-Serve Cooperative Society was formed for
the benefits of contract labourers and to save them from
the exploitation by the private Contractors. Almost all the
conttact labourers whe worked as contract labourers under
the varijous individuai Contractors became members of the
said Socigty. During 1995, a settlement dated 01-05-1995
under Section-12(3) ofthe 1D Act was entered into between
the Respondent Management and the Joint Council of
Unlons wherein it was agreed to regularize all the contract

.1abourers who were engaged through the above Indo-Serve

Soclety in production units within a period of § years in a
phased manner. They aiso agreed to hold discussions

- regarding regularization of contract labourers in the non-

production units also, The Respondent Management in
view of the agreement regularized about 2,500 contract
labourers employed through the Society in the production
units. The remaining workers number 2,000 are yet to be
regularized by the Respondent. The Respondent is
employing 72 workmen through Indco-Serve Society for
carrying out the work of sweeping, cleaning and other
conservancy work, Apart from that, it also started employing .
contract labourets through individual contraetors, Thus,
the Respondent was employing three Kinds of workmen
viz. regular workmen, Indco-Serve workers and private
contract workers for carrying out the above said sweeping,
eleaning and other conservancy works. But the wages
paid to the workmen who are employed through Indeo-
Serve Society and through private contractors are very
less. Though, the workmen who are empioyed through the
Society and the private contractors are controlled and
supervised by Health Inspectors and Health Officers of
the Respondent Management, they have paid lesser
amount. The ailocation of and the area of work arc also
done by the Health Inspectors and the above work are
perennial in nature and availabie throughout the year.
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Though, the workmen were continuously employed for
years together, they were not regularized by the
Resppndent Management. Therefore, the Petitioner Union
took the cauge and raised an Industrial Dispute with regard
tothe worqu'en and on the failure of conciliation, the matter
was rpferred{ to this Tribunal for adjudication. The nature

of wark carqed out by the workmen are regular, permanent
and perennigl in nature and it requires a minimum of 350
workinen ang, therefore the said workmen are entitled for
regulprizatign. Only to deprive the wages and benefits
availdble to fegular workmen and to exploit the workmen
with jless whges, the Respondent Management started
engaging injtially through the Indco-Serve Society and
indiv?dual cpntractors and now. fully through the newly
form¢d Houge Keeping Society. Therefore, the so-called
contrget entered into by the Respondent Management
through the indco-Serve Society, individual contractors
and Lhe House Keeping Society is a sham and nominal
an‘angementiand the so-called contract labour system is
only p smoke screen and paper arrangement. Therefore,
the agtion ofthe Respondent Management is arbitrary and
colowable exercise of powers and it is also a unfair, labour
puactice l“hq Petitioner Union prays”this Tribunal to pass
an award to tegularize all the contract labours engaged in
doing conkervancy and scavenging work and
consgquentigl benefits.

4. As fgainst this, the Respondent in his Counter

Statefhent allk"ed the Petitioner Union has no locus-standi
1o mdmlam #w Industrial Dispute. The Petitioner Union
has nb swmﬁcanl membership of the contract 'workers
deployed to work in the Respondent Corporation by the
Comrpclors and on this account also the Petitioner Union
is noi compptent in law to espouse the cause of the
workfen and it lacks representative character. The
Respandent ].Managcment has also not recognized the
Petitioner Ynion in any manner. The Respondent
Manapement;has got health workers on its regular rolls,
tota!irﬁ, 108. rrhe main areas of work of these workers are
distriputed m Township’s roads, sweeping, cleaning the
surrmjndmu hnd toilets of Corporation’s premises and
bungqlows Smce the available work in the Respondent
Corpgratlon in these areas are not sufficient to engage
more number of whole time workers, it did not regularize
the warkers. The Indco-Serve and Housicos Societies have
come into exiftence mainly with the objectlve of preventing
explodation df contract labour engaged in contract work
and house keeping and cleaning work by the private
contractors. The above said societies supply conservancy
and cleaning workers to the Respondent Management on
labour contraét basis and their members are paid wages as,
fixed under the Minimum Wages Act and they are given
other hienéfits such as PF by the Socities. The other contract
workefs are ddployed by the Private Contractors in cleaning
and ofher cohservancy and sweeping works based on
work-tontract basis as well as on labour supply basis. The

above said Society workers and other Private Contractors

carry out entirely different work in the Respondent
Corporation than done by the regular health workers. They
are doing work such as vegetation cleaning, debris removal,
malaria oil spraying and other such non-perennial work
mainly in the township area. The contract workers are
deployed to attend to the cleaning and conservancy works
other than the cleaning and conservancy works attended
to by regular health workers of the Corporation. It is not
correct to say that the contract workers and the regular
workers are doing the same work. Further, the contract
workers including the Indco-Serve and Housicos do not
have full time work as regular health workers of the
Respondent Corporation. By any stretch of imagination, it
can be said that the contract system followed in-the
Respendent Corporation is sham or a mere ruse or
camouflage to exploit the contract workers or a smoke-
screen or a nominal or a paper contract. On the othér hand,
the contracts are genuine in nature, There is no relationship
of employer and employee between the contract workers
and the Respondent Management. Their engagement is
not regulated under any rules of the Corporation pertaining
to recruitment of regular workmen in terms ol age,
qualifications or other requirements process of the selection
of other workers and they are also not liable to be
transferred by the principal employer and the contract
warkers are not under tne disciplinary control of the

* Respondent Management. Therefore, the Industrial Dispute

is not maintainable, It is not true to say that the contract
workers are controlled and supervised By the Respondent
Management. Itis only the Contractors who have cmployed
them only supervise and control their men, The contract
workers are not engaged in work of perennial and
permanent nature and they have not been engaged them
only supervise and control their men. The contract workers
are not engaged in work of perennial and permanent nature
and they have not been engaged in full tine work. The said
contract work is not prohibited under any enactment and,

therefore, it cannot be said that the contract is sham and .

nominal, Therefore, the members of the Petitioner Union
are not entitled to any legal right lor absorption/
regularizalion in the Respondent Management. The [2(3)
settlement dated 18-05-1995 did not contemplate abolition
ol contract labour system and regularization of all contract
workers, it only envisaged absorbing contract workers who
are members of Indco-Serve Seciety depending on the
requirements of the Corporation and based on various other
parameters including a test and selection. Ilence, lor ali
these reasons the Respondent prays the claim is to be
dismissed with costs.

6. The Respondent in its additional counter statainent
afleged that the Petitioner Union raising the Industrial
Dispute on the sole ground of GO No. 2082, Labour and
Employment Department, Governmentol™["'amil Nadu dated
19-09-1988 ‘which prohibits the employment of contract
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labour in the processes of sweeping and scavenging in the
establishment/factories employing 50 or more workmen.
But éven before the Conciliation Officer, the Respondent
Autorities have clearly stated the appropriate Government
with regard to Contract Labour (Regulation and Abolition)
Act, 1970 is the Central Government and, therefore, the
Tamil Nadu Government’s prohibition notification in the
above GO is not applicable to the Respondent. The
reference made by the Govt. is incompetent by any law and

is vitiated by total non-applicaticn of mind. Further, in the-

reference it is alleged for regularization of workmen engaged
on contractual basis for the job of conservancy and
scavenging but the claim of the Petitioner Union before
the Conciliation Officer was about 129 numbers of contract
workers purportedly engaged in conservancy and
scavenging work to be regularized. Therefore, the Govt.
ought to have referred the case of only 129 purported
:contract workers for adjudication and there is no material
in making the order of reference embracing all the contract
workers engaged in conservancy and scavenging work on
contractual basis. Therefore, this ID is to be dismissed as
not maintainable.

7. As against this, the Petitioner Union in its rejoinder
alleged that though the Petitioner Union has made claim

before the Conciliation Officer only with regard to available -

list of contract labour doing sweeping and scavenging
work and it was never confined to any number of persons,
therefore, the prayer of the Petitioner Union is correct and
justified in demanding regularization of ali contract wotkers
doing sweeping and scavenging work. Further, the pleading
before the Asstt. Labour Commissioner need not be in
detail as it was only a formal one to initiate conciliation and
to bring settlement. Though, the Tamil Nadu Govt. GO was
cited as one of the reasons in support of the demand for
regularization, it is not the only reason and, therefore, the
Petitioner Union prays the validity and correctness of the
reference cannot be challenged by the Respondent before
this Tribunal and hence pravs an award may be passed in
favour of the workmen, :

8. Points for determination are:

() Whether the claim of the Petitioner Union for
regularization of the workmen engaged on
contract basis for the conservancy and
scavenging is legal and justified?

(i) To what relief the workmen are entitled tg?
Point No.1

. 9. 1t is a case for regularization-of contract wo;kers
engaged in conservancy and scavenging work in the
Neyveli Lignite Corporation. According to the petitioner
originaily upto the year 1990 all the workmen employed for
carrying out conservancy and scavenging work in the
Respondent Management were emplaoyed directly as regular
workmen. Only after 1990, contract workers were empiloyed
in’the Respondent Management due to reguiar vacancy

like death retirement, etc. Accordingtothe petitioner now
about 350 workmen invoived in conservancy and
scavenging work and out of these, 120 are regular workers
and the remaining were employed through Indco-Serve
Society and Private Contractors. Further during May 2002
all the contract labourers who were doing conservancy
and scavenging work were made members of the Society
called House Keeping Society which is named as Housipos.
The conservancy and scavenging work is a continuous
work and they are continuously doing this work ranging
from 8 years to |5 years irrespective of change of
contractors, The petitioner allaged the action ofthe Second
Party Management resorting to contract labourers for the
permanent job is only with a view to bad intention to deny
the same wages and other benefits available to regular
workers. 1t amounts to forced labour and exploitation.
Though, the Respondent alleged there is a contract
agreement for supply of the contract labours for the work
of conservancy -and scavenging, the so-called contract
labour system through Society is a sham and nominal
arrangement and only to deprive the workmen of their
legitimate rights and benefits it was entered into. it is only
a smoke screen and paper arrangement, According to the
petitioner, it is a colourable exercise of power and it amounts
to unfair labour practice resorted by the Respondent
Management. The petitioner furthier alleged the allocation
of work, the control and supervision for both reguiar and
contract labour-are done by the Officers of the Respondént
Maragement. In order to establish their case, on the side
of Petitioner one Kuppuswamy, the General Secretary of
the Petitioner Union is examined and 13 documents viz.
Ex.W1 to Ex. W13 are marked on the side of the petitioner.
But on the other hand, the Respondent Management first
of all questioned the locus-standi of the Petitioner Union
to represent and espouse the cause of the workmen.
According to the Respondent, there is lack of
representation and, therefore, the Petitioner Union is not
competent to espouse the cause .of the workmen. Apart
from that, the Respondent aileged that he has got Mealth
Workers totaliing about 108 doing the work of sweeping,
cleaning of the surroundings and toilets of the Corporation
Bungalows, cleaning the septic tanks and the Second Party
Management does not require more number of workers for
these area of work. For other conservancy and cleaning
waork, the Respondent Management deploys two typces of
workers threugh two Societies viz. Indco-Serve Society
and Housicos Society. These societies were formed only
to prevent the exploitation of contract labourers by the
Private Contractors, It is further aliegation of the
Respondent that both the Societies are licensed contractors
under the Contract Labour (Regulation and Abolition) Act
and both Society members are doing the conservancy and
scavenging work on labour contract basis. The other type
of contract workers deployed by the Private Contract is
also based on work contract as well as on labour supply
basis, The work of the contract workers doing conservancy
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and sc'avengirig is different than that of regular Health
Workers of tHe Respondent Management. The contract
workers are doling work such as vegetation ¢leaning, debris
removal, maldria oil spraying and other periodical work
mainlyiin Township areas. The Respondent Management
is also tegisteréd as a principal employer under the Contract
Labous (ReguJation and Abolition) Act. The Contractors
are a §eparatq, distinct legal entity as employers. They
have gpt sepﬁate code for EPF contribution and they are
indepehdent Hodies. Furthermore, the work entrusted to
contra{:t workers are not full time work, on the other hand,
the wotk of thiregular employees are fuli time. The contract
entereg into between the Respondent Corporation and the
' Socxety and also with the Private Contractors are genuine
contragt betv}een the Contractors and the Respondent
Management. ] There is no relationship between the contract
workets and ihe Respondent Management. They are not
under fhe cor*rol of the Respondent Corporation and no
discipinary hctlon can be taken against the contract
workdrs, Adcording to the Respondent, with the
advan¢ement bf mechanical and electrical aids in cleaning/
swaepjng progesses, the requirement of full time job came
down hnd thq'y ar¢ not doing 8 hours duty on any given
day. It; is the further contention of Respondent, the order
ofreferrence referred by the Govt. is vitiated by total non-
applichtion ofimind. The Govt. ought to have referred only
129 nymbers bf contract workers for adjudication, without
applyihg its mjind the Govt. referred the workmen engaged
on contractibasis for the job of conservancy and
scaveniging which is not the contention of the Petitioner
Union! beforel the Asstt. labour Commissioner and taking
advantage ofithe wrong reference, the Petitioner Union
has sef upa tqta! new case for all the contract workers as if
he is the repgesentatwe of all the contract workers and,
therefore, thellD is not maintainable before this forum. But
again 'the Pc#tioner.Uniﬂn raised a point that he never
made :any affirmation to any number of persons. Even
assuming for argument sake that the petitioner has pleaded

for only 129 workers, the pleading before the Asstt. labour

Commiissiondr need not be in detail as it was only a formal
one. Now, thavalidity of the reference cannot be challenged
by the Resp&ndent Management before this forum, On
behalf of the:Respondent, the Respondent examined one
Thiagaraju who is working as Chief Manager (Personnel),
NLC is examined as MW 1 and on their side 8 documents
viz. Ex.M1 1o :x.M8 are marked.

10. The learned counsc! for the Petitioner contended
though the Respondent Management alleged to have
enterad into a contract with the Housicos Society and also
with {he Priviale Contractor, neither the Special Officer of
the Society nor the Private Contractor ever come to the
place,of the workspot. The contract workers who are
doing conservancy and scavenging work are only
superkised by the Officers of the Respondent Management
and the work allotted to the said contract workers is only

the Officers of the Respondent Management. He also relied
on the deposition of PW1 and MW with regard this
contention. PW1 in his evidence has stated that the
sweeping and scavenging work was allotted by the Heaith
Inspector. The Health Inspector alone is marking the
attendance for the said workers and the regular workers
and the contract workers are doing the same work in
conservancy and scavenging job. He further deposed the
work of conservancy,and scavenging are supervised by
Maistries tifl about 5 years back but in due coursc the post
was Maistry was abolished and only Health Inspector is
supervising their work. He further deposed the Private
Contractor or Society has no role in marking attendance or
allotting work to conservancy and scavenging workers
and the learned counsel relied on the deposition of MW 1
in which he has stated that the Health Inspector will
supervise the work of scavenging and sweeping in each
division, The work of sweeping and scavenging will be
done manually by those persons, Even today it is done by
manually. The learned counsel further argued though the
Respondent Management alleged sweeping and

'scavenging work are done hy regular workers of NLC and

only other works viz. debris removal and vegetation
cleaning and allied work are done by Indeo-Serve and
Housicos Society members, they have not produced any
document to show that contract given to the Socicty is
only for debris removal and vegetation cleaning. If really
the Respondent Management has given scavenging and
sweeping work to the Socicty, they can very well examine
the Special Officer of the Socicty that the contract labours
of the Society are only doing debris removal and vegetation
cleaning, but, on the other hand except the ipse deposition
of MW, there is no other evidence to establish this fact.
No doubt, the Respondent produced certain agreements
entered into between the Socicty and Private Contractors
but the Respondent Management has not preduced all the
agreements entered into with the Socicty and he has
produced certain selected agreemcnts to suit his
convenience. The learned counsel for the petitioner further
contended that it is admitted by MW that Health Inspector
only supervises the work done by all the workers and 1lealth
Inspector will have a Chitta for noting whether a particular
person has come for work ornot and it is further admitted

“that the total number of working days will be calculated

based on the Chitta and the same will be sent to the Socicty.
Frém the evidence of MW, it is clear that the allotment of
work and the supcrvision of the work are only done by the
Respondent Management and the agreement of contract
is only a sham and nominal document. The Sccond Party
Management alone has {ull control aver the scavenging
and sweeping works. Therefore, the action of the
Respondent Management in engaging contract labours
for the permanent and perennial nature of work is only to
deny the rights and privileges to the contract labours which
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amounts to unfair labour practice exercised by the
Respondent Management and he further argued the

members ofthe Petitioner Union are entitled tq regularization
in job, _

* 1. But as against this, the learned counse] for the
Respondent contended that WW 1 in his deposition clearly
admitted that the Societies viz. Indco-Serve and Howsicos
have their own Standing Orders and Bye-laws and, therefore
their workers are regulated by the Bye-laws and Standing
Orders of the Society. It is also admitted by WW1 that
* wages to the member workers are duly paid by the Society
and WW1 has admitted that Private Contractors are paying
the contract workers employed hy them It is his further
evidence that the Respondent Management floated open
tenders for the contracts. Therefore, it is false to allege that
the contract entered into by the Management is a sham
and nominal one and these averments are made for the
purpose of raising the Industrial Dispute, Though, WW1
has stated that their Union has raised ID 67/2002 before
this Tribunal placing reliance on settlement 18-5-1995 for
regularization of confract workers and stated that it is still
pending on the file of this Tribunal. While so, he has'not
stated for what reason they have filed another Industrial
Dispute in respect of conservancy and scavenging contract
workers alone when a comprehenslve dispute is pending
~ for adjudication before this Tribunal, on that ground alone
this 1D is liable to be dismissed as not maintainable. The
Respondent Management further alleged in order to
maintain the above dispute, the Petitioner has made vague
omnibus claims with no material in support of the same, 1t
is further argued during cross-examination WW| has
admitted that the Respondent Management has no
disciplinary control over the contract workers, WW1 has
also admitted that the Society and Private Contractors have
their own EPF code and though it is alleged that contract
workers and Private Contractors are being paid less than
the minimum wages, there is no evidence to substantiate
. this contention. As per the contract, all the Contractors

have to pay the minimum wages fixed by the Corporation .

every year, The Contractors are engaged on work contract
basis and on labour supply basis alone and the work given
tp the Contractors is not a perennial one and the labours
are not doing the same work as done by the regular workman,
Even from Ex.M1 to Ex.M8, it is clear that the contract is
‘only for work contract or labour supply basls. The work
allotted viz, vegetation cleaning, debris removal and malaria
oil spraying and such other works are not perennial in
nature, therefore, the claim of the Petitioner Union in the
dispute is unfounded and unsustalnable on facts. The
contracts entered into with the Society as wel! as Private
Contractors for the work is genuine and open one and
under such circumstances, the petitioner cannot complaint
that the engagement of contract worker for the conservancy

and scavenging is unfair labour practice and in violation of -

Articie~14 and 15 of the Constitution. It is admitted that

3188 Gl/08~—12

there s no prohibition in employing contract workers for

scavenging and sweeping. Therefore, employing contract

. workers for scavenging and sweeping work are open

contract and cannot be questaoned by the Petitioner Union
and, therefore, the claim of the petitioner is without any
basis. As there is no employer-employee relationship
between the Respondent and the contract workers
employed in the conservancy and scavenging works by
the Private Contractors and the Society. This ID raised by

.the Pefitioner Union is not' maintainable. Merely because

the contract workers are working as a contract worker fora

" long time, they are hot entitled to any regularization because

there is due process of selection envisaged under the
relevant rules of the Second Party Management for
recruitment. The members of the Petitioner Union are being
employed on contractual basis, under such circumstances,
the claim of the Petitioner Union for regularization is not
maintainable under law. The learnéd counsel for the
Reéspondent further relied on the ruling reported in JT 2006
4 SC420 SECRETARY,; STATE OF KARNATAKA AND
OTHERS Vs, UMA DEVI AND OTHERS in which the
Supreme Court categorically heldthat the temporary, casual
and contractual employees are not entitled for
regularization and, therefore, the petitioner is not entllled
to any relief in this 1D,

12. As against this, the learned counsel for the
petitioner contended that the petitioners filed a petition for
production of documents, the Respondent and the Socicty
has 'produced certain documents, From the documents
produced by the Respondent Management and the Society,
it is clear that the contract workers have also worked in-
Township Industrial Area medical and other service units,
From this it can be learnt that the contract workers and the
regular workers are doing the same work. Whhe the Socicty
warkers have worked more than 23-27 days inamonth, the
contract workers are doing the same work done by the
regular workers. Therefore, it is false to allege that the work
done by contract workers and regular workers are different.
It is his further allegation that though the Respondent
alleged that for the contract workers there is no full time
work, it is proved false from the record produced by the
Society and also from the Wage Register. Therefore, thc
petitioner is entitled for the, relief prayed *for, The learncd
counsel for the petitioner relied ‘on some of the rulings
reported by the Supreme Court and the Fligh Courts, now
we will see the rulings cited by the learned counse! for the
petitioner one by one. The first ruling relied on by the
learned counsel for the petitioner is reported in 1978 2 LLJ
397 Hussainbhai, Calicut Vs. Alath Factory Thozhilali Union
and Others in which the Supreme Court while dealing with
the contract labour and the relationship between the
members employed and the contractor has stated “the true
test may with brevity be indicated once again. Where a
worker or group of workers labours to produce goods of
services and these goods or serwces are for the business
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of apother, that other is, in fact the employer. He has
econbmic cqntrol over the waorkers’ subsistence, skill, and

continued employment. If he for any reasons chokes off -

the Workers is virtually laid off. The presence of intermediate
contractors with whom alone the workers have immediate
or d.rect refationship ex contractu is of no consequence
wheh on lifting the veil or looking at the conspectus of

the Management and not the immediate
yriad devices, half hidden in fold after fold of

528 BHEL Vs, ST ATE OF UP ANDOTHERS
Supreme Court while dealing with employer-
lationship with regard to contract labours has
statgd “engdaging workmen through, intermediary but
mairjtaining records of attendance and supervising their
worlf through their own employees and when lifting the
veil pr look|ng at the conspectus of factors governing the,
employment will establish the involvement of contractor
was nerely fugative and sharm”.

i 13. The next decision relied on by the petitioner’s
courssel is reported in 1999 3 SEC 601 SECRETARY, HSEB
Vs. SURE$H AND OTHERS wherein the HSEB for
maiftaining their various plants and stations engaged
contfactors |to keep the plants and stations clean, under
such|contraqt, one of the contractors was required to engage
a ceftain mipimum of Safai Karamcharis for cleaning the
main plant Building at Panipat for a period of one year and
the services|of Safai Karamcharis so engaged, terminated
afterfthey had worked for more than 240 days in the said
estaljlishment under the supervision and administration of
the Board, [When, he has raised a'dispute it found the
contfactor i§ only a name lender and there was no genuine
contfact with him. It was held by the Sub-Court that the
Safa| Karamcharis were employees of the Board and it was
uphgld by the Supreme Court.

| 14, The learned counsel for the petitioner further
reliefl on 19852 LLJ 4, THE WORKMENOF FC1 VS. FCl
whetein it WPS held “the action of FCI introducing contract
systdm so a" to displace the contract service between the
Corploration and the workmen would be illegal, invalid and
abinltio voil and such action would not alter, change or
havel any eifect on the status of the workmen who had
become employees ofthe Corporation as a result of direct
payment system. Once some of the workmen became
workmen” [of the Corporation, it is not open to the
Cornoratim'; to induct a contractor and treat its workmen

as wprkmer] of the contractor’, Relying on this decision,
the learnedi counse! for the petitioner argued that the

supervision and control of the so-called contract workers
are with the Second Respondent Management and,
therefore, the agreement of contract is only a sham and
nominal and only to deprive the legitimate rights of the
contract labours, the Respondent Management has made
all these make believe arrangement and, therefore, the
concerned employees are entitled for the relief prayed for,

15, As against this, the learned counsei for the
Respondent argued in Uma Devi’s case, the full bench of
the Supreme Court has clearly stated, “when a person enters
a temporary employment or gets engagement as 4
contractual or casual worker and the engagement is not
based on proper selection as recognized by the retevant
rules or procedure, he is aware of the consequencies of
the appointment being temporary, casual or contractual in
natured such person cannot invoke the theory of legitimate
expectation for being confirmed in the post when an
appointment to the post coutd be made only by following
a proper procedure for selection and in concerned case, in
consultation with the Public Service Commission. It further
categorically stated it cannot also be held that the State
has held out any promise while engaging these persons
either to continue them where they are or to make them
permanent. The State cannot constitutionaliy make such a
promise. It is also obvious that the theory cannot be
invoked to seek apositive relief of being made permanent
in the post”. In this case, the employees are admittedly
contract labourers, therefore, they are not entitled to any
regularization even though they alleged they are doing the
work for number of years. The learned counsel for the
Respondent further relied on the ruling reported in JT 2006
10SC265GANGADHAR. PILLAI V8. SIEMENS LTD.
wherein the Supreme Court while considering the temporary
employee entitled to claim regularization has held *“wherein
the Respondent Company executing various projects [rom
time to time for erection, commissioning, etc. of plants and
the¢ Respondent Management appointing the appeliant as
Helper on temporary basis for a fixed period of the projccts
at different sites from time to titme and every lime when
services were availed a standard letter of appointment
issued setting out the terms and conditions, when the
Respondent stopped undertaking such projects, the
services of the appellant was dispensed with the and when
the appellant raising an Industrial Dispute claiming
regularization alleging adoption of unfair labour practice.
The Tribunal dismissing the complainant and the High -
Court upheld the Tribunal’s order and when the matier
came up before the Supreme Court, it held "the practice of
appointing the appellant on temporary basis for each project
separately was a bona fide one, his intention was not to
deprive the appellant of the benefit of a permanent status”
and the Supreme Court refused to interfere in the orders of
the Tribunal and the High Court.

16. The next decision relied on by the leamed counset
for the Respondent is reported in JT 2006 10 SC 297 BHEL
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Vs. ANIL AND OTHERS wherein the Respondents’
engaged by a Contractor and rendering services to the
appellant and the Respondent engaged in cleaning of
appellant’s campus and when the Respondents raising an
Industrial Dispute upon termination of their services, the
Labour Court directing the appellant to re-employment the
Respondents either directly or through the contractor but
the High Court held “that the appellant was principal
employer since the Respondents has worked under its
cantrol and accordingly directly the appellant to reinstate
the Respondents and while the matter came up before the

Supreme Court, it set aside the decision of the High Court _

and it held, “the Respondents were not direct workmen of
the appellant company and the appellant had its own
recognized union and the appellant never issued any
appointment orders and, therefore, the order of the
lndustnal Court is a correct one”.

17. The next decision relied on by the Respondent
Management is reported in JT 2006 10 SC 383,
KARNATAKA HANDLOOM . DEVELOPMENT
CORPORATION LTD. Vs. MAHADEVA LAXMAN
RAVAL when the Supreme Court while considering whether
an appointee employed contractually on seasonal work is
entitled for regularization, the Supreme Court has held that
“neither the Respondent was a workman nor the dispute in
question ameunted to an Industrial Dispute. The nature of
the work being purely seasonal and the appointment of the
Respondent being only contractual, it did not amount to
retrenchment and, therefore, the Labour Court and the High
Court erred in directing reinstatemenf”.

18..The next decision relied on by the Respondent
Management is the case reported in JT 2006 8 SC 504,
SURENDRA PRASAD TIWARI Vs. U.P. RAJYA KRISHI
UTPADAN MANDI PARISHAD AND OTHERS wherein
the Supreme Court followed the Uma Devi's case and held,
“on a careful analysis of the appointment orders, it is
revealed that the appellant’s contractual appointment was
for a fixed term for earrying out the word of a specified
project. The appellant was engaged from time to time to
work in different project and the last contract ended on
14-10-91 and, thereafter, the appellant was not appointed.
The appellant’s appointment was purely a fixed term
appointment. By no stretch of imagination it could be said
that the appointment of the appellant was made while
following the procedure as laid down under Article-14 and
16 of the Constitution” and the Supreme Court has held,
“in view of the clear enunciation of law laid down inrecent
Jjudgement of Uma Devi's case and other judgements we
do ‘not find any infirmity in the impugned judgement of
the lligh Courf™. o

19. The next decision relied on by the Respondent
Management is reported in JT 2006 1] SC232, HARYANA
. STATE ELECTRONICS DEVELOPMENT
CORPORATION LTD. Vs. MAMNI wherein the Supreme

Court while considering whether the temporary appointee -

has a right to be regularized has held, “since the
Respondent having been appointed on ad-hoc basis was
not entitled to ¢laim regularization”. In another case

" reported in JT 2006 |1 SC 279, NATIONAL FERTILIZERS

LTD. Vs. SOMVIR SINGH, the Supreme Court while

" considering a case for regularization has held, “in view of
. the authoritative pronouncement of the Constitution Bench in
- Uma Devi’s case, the Respondent cannot claim regularization.

merely on the ground that they have been working for a Iong
time, since they were not holding any post™.-

20, Then again the learned counsel For the
Réspondent contended the Respondent Management is a
registered establishment under Contract Labour (Regulation
and Abolition} Act and there is no prohibition in éemploying
coniract labours in cleaning and scavenging works. That.
apart the contractors engaged by the Respondent
Management are also registered licensed contractors under

* the Contract Labour (Regulation and Abelition) ‘Act and

they are independent entities. Though the petitioner claims
that the contract workers are doing the similartype of work
as that of regular workman, the remedy before the Petitioner
Union is before the authorities appointed under the
Contract Labour (Regulation and Abolition) Act and since
the Petitioner Union has got an alternafive remedy the -
dispute raised before this Tribunal is not maintainable.
Further, the Petitioner Union contended that they have no
substantial following among the regular workmen and in
the secret ballot conducted on 19-03-2001 as per the orders
of the High Court the First Party Union secured only 287
votes out of 14887 vaotes and, therefore, the Respondent
Management disputed the locus-standi’ of the Petitioner
Union to raise the above Industrial Dispute. Further, the
Petitioner Union raised this Industrial Dispute before the
Asstt. Labour Commissioner (C) for regularizing ofcontract
workers engaged in conservancy and scavenging works
alongwith enclosing signed petitions for the purported
contract workers numbering 129 and, thercfore, the sole
ground alleged by them is based on GO No. 2082, Labour -
and Employment Department, Government of “Tamil Nadu.
dated 19-09-1988 which prohibits the employment of
contract labours in the process of sweeping and
scavenging in establishment/factories employing 50 or more
workmen in which the Respondent Managernent has raised
a contention that the appropriate Government with regard
to the Respondent Corporation is the Central Governiment
and Tamil Nadu Govt.’s prohibition is not applicable to
the Respondent Corporation. While so, the reference made
by the Government is with regard to claim of the Petitioner
Union for regularization of workmen cngaged on
contractual basis for the job of conservancy and
scavenging which is not the case of the Petitioner Union
before the Asstt. Labour Commissioner (C), therefore, the
order of reference by the Government itself is vitiated by
total non-application of mind. The Government ought to
have referred the case of 129 purported contract workmen
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onl)i for adjiudication and the Government has no material
befgre it il making an order of reference embracing all
confract wqrkers engaged in conservancy and scavenging
work on cohtractual basis and, therefore, it is argued that

the Industrigl Dispute is not maintainable before this forum.

1 21. On consideration of the entire argument of
leathed counsel of both sides and also on perusal of
reedrds in this case, [ am ofthe opinion that the petitioner

thoygh alieged that the contract entered into with the
Respondent Management and the Society and also with

ging works’ in the Respondent Management
ofyears, it cannot be said that they are entitied
zation. As such, | find the point against the
congerned employees.

! Poinf No.2

i

' The pext point to be decided in this case is to what
rell%f the céntract workmen are entitled? ‘

22, I view of my foregoing findings that the claim of
the |Petitioper Union for regularization of the contract
workmen
legdl and jystified, I find the concemed employees are not
entitled to any relief.

, 23. Thus, the reference is answered accordingly.

{Dicfated to the P.A., transcribed and typed by him,
corjected d pronounced by me in the open court on this
daylthe 28th August, 2007)

i : K. JAYARAMAN Presiding Officer
Witncsscs Examincd:
Forlthe I Party/Petitioner

' ]
Forithe 1l Barty/
Mailauem nt

l)oqumcnq Marked :

' WW1 Sri P. Kuppuswamy
MWI Sri C. Thiagaraju

Onithe Peditmncr sside
Ex.iNo. D*ale
Ex W1 -1

Ex lé 05-1995 Copy of the settlement regarding
| regularization of contract labour

Description

Map and details of Neyveli township

r the job of conservancy and scavenging is.not’

Ex. W3
Ex. W4
Ex. W5

Ex. W6
Ex. W7
Ex. W8

Ex. W9

14-09-1999

11-12-2000

-

27-12-2000

Ex.. W10 -

Ex WII -

Ex. WI2 -

Ex. WI3 -

Dispute raised by the st party union
alongwith representations from the
workmen concerned

Remarks filed by the 2nd party

Division-wise details of employment
of sweepers and scavengers

Order in WP No. 1940/2004
Membership list ofthe I st party union

Book No. 23 with regard to details of
wages for the period 2002-2003 to
regular direct employees of the
Respondent Management working
under Township Adminsitration

Book No. 23 with regard to details of
wages for the period 2003-2004 to
regular difect employees of the
Respondent Management working
under Township Administration

Book No. 23 with regard to details of
wages for the period 2000-01, 2001 -
02 & 2002-03 to regular employces of
the Respondent Management
working in other units other than
Township

Wage abstracts of Housicos Socicly
Members in respect of sweeper/
scavenger which consists of 8 books

Wage Register from Indco-Scrve
Society Members for the month of
January, February and July 2002

The Pay Bill Extract of Neyvelt Lignite
Corporation for 1991-92

On the Management’s side

Ex. No.
Ex.:MI

Ex. M2

"Ex. M3

Ex. M4
Ex. M3

Ex..M6
Ex..M7

Ex. M8

Date

23-03-2001

10-10-2002
25-07:2001

21-67-200%

Deseription

Letter of Regional labour
Commissioner {Central), Chennai

Agreement with the Contractor
Agrecment with the Contractor

Agreement with the Contractor

17-07-2000 Agreement with the Contractor

154052001
18-05-1995

19-04-2003

Agreement with the Contractor

Section t2(3) scttlement under
the 1D Act. -

Agreement between NLC and Indeo-
Serve
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¢ faeel, 21 30T, 2008

- WL 2819 —FHE0 T g rfufram, 1948
(1948 &1 34) Ft YU-1 FT 39 910 (3) TR WET OS]
H YA FW T, FET TR @Eg 1 fearw, 2008
T4 a0E % w9 9 from wdt @, forewt S sifufem @
Fea-4 (449 45 a0 S foam < veR ¥ @O B gH )
FAM-5 AR 6 (UR-76 39 9w (1) oiv wr-77, 78, 79
3 81 % foema <t e @ ¥g9 w1 gL d) B 3wy
#Y Wy 7oa & Frafafe & J yau o, s —

(F) Iz 2 vt Tee Tita (e 7
3N TyFET wuEa), Yokt e '

(w) e T (Tde Avew), Yewi frem

(4. T6-38013/40/2008-(TLTH.~1) ]
T, Q. e, s afes

New Delhi, the 2 Ist August, 2008

S.0. 2519.— In exercise of the powers conferred
by sub-section (3) of Section 1 of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the |st September, 2008 as the date on
which the provisions of Chapter 1V (except Sections 44
and 45 which have already been brought into force) and
Chapter-V and V1{except Sub-section (1) of Section 76 and
Sections 77, 78,79 and 81 which have already been brought
into force) of the said Act shall come into force in the
following areas in the State of Andhra Pradesh namely:—

“All the areas falling with in the Revenue Villages of
Narayana Reddy pet (Nellore Rural & Indukurpet Mandal)
of Nellgre District and Jagadevipet Village (lndukurpet
Mandal) of Nellore District, Andhra Pradesh.”

[No. S-38013/40/2008-S.5-1]
S.D. XAVIER, Under Secy.
T2 feoell, 21 37T, 2008

HLA 2520, —FHAG T S arfufvam, 1948
(1948 %1 34) FY ¥-1 HT IY ¥W-(3) T ¥ vl
1 AT A g, BRI THR TG | R, 2008 H
T4 T ® w9 H from w2, e vaa afufrem &
A4 (44 9 45 TS e S ool AWFI A A7)
-5 3 6 (HR-76 H 39 U (1) i 4wm-77, 78,
DR wROE AT IR MG D) B
maw&ﬁmm%ﬁwﬁf@a%ﬁmﬁﬂ
i —

"3y Wi % Aean fa % g TeRa T
(fereampt Avee) ”

[§ TE-38013/39/2008~(TETE~1) |
. B, e, s afaa

" New Delhi, the 21st August, 2008

$.0. 2520.— In exercise of the powers conferred
by sub-section (3) of Section | of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the Ist September, 2008 as the date on
which the provisions of Chapter 1V (except Sections 44
and 45 which have already been brought into force) and
Chapter-V and VI (except Sub-section (1) of Section 76 and
Sections 77, 78, 79 and 81 which have already been brought
into force) of the said Act shall come into force in the
following areas in the State of Andhra Pradesh namely:—

“All the areas falling with in the Revenue Villages of
Bhudanam (Chillakuru Mandal) of Nellore D|§trlct Andhra
Pradesh.”

[No. S-38013/39/2008-S.5.-1]
S. D. XAVIER, Under Secy.

=% feeh, 22 ste, 2008
A, 2521, — X VR, AT (59 & I0EHE

WU # feg wEm ) - Fram, 1976 % fraw 10 $ Iu-fram

(4) & s ® Frefafas safedl #, frs =gmam
80 Wi waIfEl 3 et o srderve T W = forn
¥, arfvrgfm s 8

¥4 Fifera 1 A\
wE

| &5 o angaa (F=09), A, 7 1w
i 5 g (S), Ao, wATE
TEES 49 AgF (F517), fogare, 7ea wdw
m‘mm(m>,w,nmm
TWAF 99 AR (F3), 9, FAleh
TETHE HH SgH (H5), gaell, Flew
TIF A AR (I, TR, T
7 Jod UER (F3), T, 7o Wi
79 yodA e (F=), 3R, 7o i
10. 79 yadt fuwr (S1a), TIAEe, T2 1Y
1. #m yada aifusrd ($509), e, mews
12 %%y s (), g, S
3. 59 Wl st (Sha), Ferrgd
4. o9 Yo PR (S), T, FeE
15. & sraterd, sean o5 s, Segd, e

(9. 2-11017/1/2006-T.9141. |

ta

sow

I -
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Néw DeIhl the 22nd August, 2008

8.0. 2321.— In pursuance of Sub-Rule (4) of Rule
10 of the Offitial Language (Use for official purposes of
the Urfion),Rules, 1976 the Central Government hereby
notifie§ following offices, at least 80% Staff whereof have
acqmr;d working knowledge of Hindi :—

SLNo. | Narne fthe Office

L IReglo al Labour Commissionor (Central), Bhopal,
IM P. :

2.1 Regiogal Lbour Commissionor (Central), Bellari,
| Kamal

3. Asstst*nt Labour Officer {Central), Chhindwada,
IM.P. !

4. A331st¢t Labour Officer (Central), Shahdol, M. P.

5 'Assistﬁnt Labour Officer (Central), Manglore,
;Karnaﬁaka

6. !ASSISt4ntLabOUI' Officer (Central), Hubli, Kamataka
7 :Asmstbt Labour Officer (Central), Chandrapur,
" | Mahariashtra

8 ;Labouir Enforcement Officer (Central), Satna,
‘M.P.°

9. Labour Enforcement Officer (Central), lndore
‘M.P.

10.: Labout Enforcement Officer (Central), Balaghat,
‘M.P.

I Labou Enforcement Officer (Central), Bhusawal,
Maha shtra

12.: Labour Enforcement Officer (Central) Mysore,
iKamaﬂaka

13.: Labou]f' Enforcement Officer (Central), Chitradurga

14, §Lab0u§‘ Enforcement Officer (Central), Gulbarga,
3‘ Kamahka

IS, RegloriaIOﬁ' ce, ESIC, Dehradun

[No. E-~11017/1/2006-RBN]
SHARDA PRASAD, Jt. Secy.

¢ fewedt, 26 3nTEd, 2008
3, 3522 —3ieifres faam sifiufind, 1947 (1947
N 14) HY U 17 T 0 H, T WHERX F 9% B
TAYGE ® wag P 3t ST wER @ o, arqay
¥ frfte oitbifre faae # F=ig wwen sivifrs

N

SRy Am e g S Y (e . 306/2006)
! w i w3, St S TR H 13-8-2008 H W
gt

[u TA-12013/122/1998-3TE STR(FH-11)]
iR T, @w st

-‘Management :

New Delhi, the 26th August, 2008

8.0, 2522.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the award (Ref. 306/2006)
of the Central Government Industrial Tribunal-cum-Labour
Court, Emakulam as shown in the Annexure inthe Industrial
Dispute between the management of Canara Bank, and
their workman, which was received by the Central
Government on 13-8-2008,

[No,L.-12013/122/1998-IR (B-1I)]
RAJINDER KUMAR, Desk Officer’
ANNEXURE
IN THE CENTRALGOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, ERNAKULAM
PRESENT

SHRIP.L.NORBERT, B.A., LL.B., PRESIDING
OFFICER

(Wednesday the 9th day of April, 2003/20th Chaitra 1930)
L.D. 306/ 2006 K
(1. D. 34/1999 of Labour Court, Ernakulam)

The General Secretary,

Canara Bank Staff Union, 41/2201,
Ernakulam North,
Kochi-682018.

By Adv.Ashok 13.Shenoy.

The Regional Manager,
Canara Bank, Regional Office,
Karakkat Road, Kochi-682 016.

By Adv.Sri.Raju Abraham Pulpara.

Union

This case comming up for hearing on 31-03-2008,
this Tribunal-cum-Labour Court on 09-04-2008 passed the
following :

AWARD

This is a reference made under Section 10(1)(d) of
Industrial Disputes Act. The reference is .—

“Whether theaction ofthe management of Canara Bank,
Cochin is justified in. imposing the punishment of
stoppage of increment on Sh.Joseph Seasor, Peon of
Broadway Branch for one year with cumulative cffect? §f
not, what relief the concerned workman is entitled to 2

" 2. Facts of the case in brief are as follows: —Sri.

- Joseph Seasor was Pcon of Broadway branch of Canara

Bank. On the allegation that he had misbehaved to Sr.
Manager of the bank and refused to obey the directions of

" Officers of the bank the management initiated disciplinary

action, conducted an enquiry and imposed a penalty of
stoppage of increment for a period of one vear with
cumulative effect. This is under challenge,

3. According to the union which has taken up the
cause of the workman the enquiry is vitiated for violation
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of principles of natural justice. The enquiry was ¢conducted
by an Officet subordinate to the complainant and hence

the Enquiry Officer was obliged to favour the complainant. -

The findings are perverse. The evidence on record was not
properly appreciated by the Enquiry Officer. At any rate
the punishment is disproportionate and harsh. The
disciplinary Authority as well as the appellate authority
have not properly analysed the findings of the Enquiry
Officer.

4. According to the management the workman had
refused to obey the directions of Officers and Managers of

the bank. He shouted at the Sr. Manager and threatened,

him and abused him in the presence of other officers of the
bank. A full fledged enquiry was conducted complying
with the principles of natural justice, equity and fairplay.
The list of documents and witnesses were furnished to the
workman sufficiently early, Copies of documents were also
given to him. The original documents were perused by the
defence representative. The management witnesses were
cross examined by the defence. The workman was given
opportunity to adduce evidence. It is on the basis of the
evidence on record that findings were entered by the
Enquiry Officer. Copy of enquiry report was given to the
workman. The disciplinary Authority gave him an
opportunity for personal hearing. The Enquiry Officer was

of the same rank as the complainant. The Disciplinary
authority imposed the punishment taking into account the

nature of the misconduct. There is no illegality in imposing
the punishment. There is no reason to mterfere with the
punishment of the workman.

_ 5. In the light of the above contentions and in view
of the submissions of both sides the followipg points arise
for consideration:—

1. Are the findings sustainable?

2. Is the punishment legal, proper and proportionate?

The evidence consists of the oral testimony of

MW | and Ext.M I on the side of the management and no
evidence on the side of union.

6. Point No, 1: The misconduct alleged had taken
~ place on 20-12-95 around 5.20 p.m. at Broadway branch of
Canara Bank. Ext. M 1 is the enquiry file containing the oral
and documentary evidence adduced before the Enquiry

Officer. Ext. ME-1 is the charge sheet. The charge isthat on -

20-12-1995 around on 5.20 p.m. Smt.Sulabha V.Shenoy, an
officer of the bank had asked the workman Sri."Joseph
Seasor to bundle the cash packets and carry them to the
strong room. He refused to do so. The matter was reported
to Sr. Manager by Sulabha V. Shenoy along with
R. Chithralekha, The Manager asked the workman to catry
out the job entrusted to him by Smt. Sulabha V. Shenoy.
But the workman refused to' do. Thereupon Sr. Manager
called the workman to his cabin and instructed him to carry

out the work. Instead of obeying instructions workman
turned furious, shouted at the Sr. Manager in a threatening
tone in Malayalam and flatly refused to catry out the work.
This conduct is alleged to be willful disobedience of the
lawful and reasonable orders of persons placed in authority
and a misconduct as per Chapter-X!, Regulation 3, clausc -
(d) of Canara Bank Service Code. It is also allegedtobe a
disorderly and indecent behaviour which is a gross -

- misconduct as per Chapter X1, 5 regulation 3, Clause (k) of

the Code. Besides, the conduct of the worker is alleged to
be prejudicial to the interest of the bank within Clause (m)
of the Code. According to the union though initially the
workman was reluctant to carry out the instruction,
subsequently he complied with the direction. Therefore it

- is submitted that there is no disobedience or
insubordination as alleged by the management, It is true

that the worker had carried out the work of bundling
currency packets and placing them in strong room. But the
evidaence adduced before the Enquiry Officer reveals that
he had first refused to perform the duty entrusted to him.
MWs.1 to 4 have given evidence that the workman had
refused to do the work and had shouted at the Sr. Manager,
It is after this incident that the worker had carried out the
instruction. Ext.ME-3 is a reply of the workman to the memo
of charges. It is relevant to note the following paragraphs
of his reply. “After 5.45 p. m. when 1 was leaving
Sr. Manager called me to his cabin and wanted to stitch the
bundles. | expressed my grievances before him. Finally
I obeyed his instructions and fi nished bundling, As the
Senior Manager was in an angry mood, [ also, in my anxiety
to leave the office, replied to him in a similar tone.

Afterwards, | felt sorry and expressed sincere regrets for
my talk.”

7. Ext. ME-11 is a statement given by the workman to
the Investigating Officer. The statement is to the effect
that on 20-12-1995 since his child was feeling unwell he
was in a hurry to return home by 5.30 p.m. The cashier of
the bank was late to hand over currency for the purpose of
stitching and bundling. As a result he was not able to

leave the office by 5.30 p.m.’ Due to this circumstance the

worker was mentally upset and hence he had spoken to the
Senior Manger in an angry tone. Resuming the composure
he expressed his regrets to the Sr. Manager. This statement
of the - workman in Ext. ME-3 and 11 amply prove the fact
that he had initially refused to perform the duty of bundling
the cash packets and putting them in the strong room
despite the repeated requests of the concerned officers
including Sr. Manager, Had he obeyed the direction there
was no occasion for him to loose. temper and behave
roughly to the Sr. Manager. Thus he had first disobeyed

:the direction and then mended his ways and carried out

the direction. He had already committed the misconduct
before carrying out the instruction. Therefore the
contention of the learned counsel for the union that the

@
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first pdrt of the charge is unsustainable is meritless. Itis a
misconduct faling within Chapter X1, Regulation 3, Clause
(d)of

he Canfra Bank Service Code.

next allegation is that the workman had
Sr. Manager and threatened him and behaved
charge sheet Ext. ME-I narrates the words
workman against the Sr. Manager, However
denies the utterances made mention in Ext.
its that he had talked in an angry manner to

in the presence of Br. Manager and 3 other
anger of the bank is MW -1. The other 3
officgrs wlio were present in the cabin- of

Assum|ng tha{ the child was really sick and the workman
was held up i the office due to the work, still he is not
expected to misbehave to his superior officers. It may be
true th3t he hali to wait beyond office hours (5.30 p.m.) to
carry Lill the job entrusted to him. But that is normal in an
oftice. jespecidlly when there is workload. That is also no
reason fto get gngry with supcrior officers.

4. DW-1and DW-2 are employces ofthe same branch.
They sdy that §y 5.30 p.m, they had lefl the office and they
have npt heard what was spaken by the workman at the
lime of_f the ingident. Whereas MWs. 2 to 5 were present
inside The cabyin of Sr. Manager. MW 2 to MWS have
supporicd the case of the management that the workman
had shduted atthe Sr. Manager and spoken in a threatening
and indecent manner. Even if the words mentioned in
Eixt. M[:-1 charge shect were not the words uttered by the
workmpn, stil| the admission in Ext. ME-3 and !1 adds
strength to the|case of the management that he had talked
to the |Sr. Manager roughly and in high tone, which is
unbecoming of an employee and that too a sub staff, Exts.

Miz-3 and | | alone are sufficient to say that the workman is
ol 1

guilty. Still the Enquiry Officer has relied on the testimony
of MW -1 to 5 to find that the workman has committed acts
of will ful insubordination, disobedience of the order of
superiors and indecent behaviour which are prejudicial to
the intetest of the bank.

10. In the light of the reasons stated above I hold

that the findings are founded on evidence on record and

nothing persuade me to strike a different note.

11. Point No.2: The leamed counsel for the union
contends that if at all the workman is guilty of misconduct
it is only a minor misconduct falling within clause 5(d) and
(}) of Chapter X1 of the Code (which is same as para 19.7(d)
and (i) of Ist Bipartite Settlement). The contention is not
sound as the bchaviour of the workman was not mere
discourteous but something more, namely willful
insubordination and disobedience and indecent behaviour:
to a superior officer which are grass misconduct within
Chapter XI, Regulation 3 of the Code. It is undoubtedly a
gross misconduct. The penalty impésable are provided in
Regulation 4 of the Code. The punishment imposcd by the
disciplinary autherity stoppage of increment for a period
of one year with cumulative effect. Regulation 4 (f) is the
relevant provision which reads :

* “Have his increment's stopped with or without
cumulative effect”.

It is the discretionary power of the Disciplinary
Autherity to decide whether the increment should be
stopped with or without cumulative effect. Thus there is
no violation of any provision of service code or Bipartite
Settlement. Since there is no violatian of any provisions of
law, and the penalty imposed is.nat ane of dismissal or
discharge, this court has no jurisdiction ta interfere with
the punishment. The position is clarified by His Lordship,
S. Siri Jagan, J. in Federal Bank Limited Vs. General Scerctary,
Federal Bank Staff Union 2006(2) ILR (Ker) para 7.

In the result, an award is passed {inding that the
action of the management in imposing the punishment of
stoppage of increment on the workman Sri Joseph Scasor
for a period of one year with cumulative effect, is legal and
justified and he is not entitled for any relief.

The award will come into lor¢e one month aller its
pubtication in the official gazctte.

_(Dietafed to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the
oth day of April, 2008.)

P.L. NORBERT, Presiding Olficer
Appendix

WitnessTor the Management :

MW1-24-11-2003 - Srj, 'K, Sasidharan

Exhibit for the Management :

Mi- Enq'uiry[’ilc, '

., Prinied by 1he Manager, Govi. of India Press, Ring Rosd, Mayapuri, New Delhi-] I“\’;&M

and Published by the Controller ol Publications, Delhi-110054.

=®




